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SOME OPINIONS OF THE PRESS ON FIRST EDITION.

ifut which can \ie

of this hock :iic nully <

of tho ciinstriii'tioii nf r"Vi

•'The diliRcii™ with whi.h <v ry -.kmi of jiidiciil xtut.

coiistru.'il int.. a rnW h got tn-rtli.T is sMrju-isinn." /-"" 7i'""-

•1„ tl.. i i-t i.Mrt the author makrs ho„„- vahuhh'. an.l. wr may HiUl, very

pmcthal. r,,..a, k. an to th itho.lty of t,.xt.b,.ok. a.,,1 .v,.ortnl ,a»..». Some p.rt,

.Ihiit : the aathoi'H a. mt ..f the effect of rentals, and

,.|iaiit», is at oiK-e a.-eiirate and elear. N.r-ly I'iO I'l'K'e"

ore dev.,te.l to t!ie eon^tnation of statutes, in whieh ,,uestions ..f .hHicilty are

treated of with U al.ilify. It will ho , stien.ely useful to the profession. -/..'«•

Q/iiirlir/i/ llnirw.

•• T/in l» >t />nol ,rl,.,l, /,.-. ,r„l,„thl r„lU,l f..r Mich Hid,,,!,'!! <llld JH:

„n;o.,„„„„f. . . . Ihe author has really .olleeted with ),'re,it n.inuteness rules

relating to all kh.ds of instruments, as well as to the interpretation of statutt. and

the eomiiarative wei(;h; of clitVerent ju.licial authoritiei

together luatters whieh have hither
^

undouhted eonvenienee to have the aetual d,<l„ of the judges.--//-. Sohnfor,

Jfntriiff/.

•• This is a new and r<:hi,il,h hook ; and we think the anthf.r's ntttrnpt to coUec't

and anani-e'. in one volume, the Cardinal Uul.s of I.ejjal Inter;

instruments, the '/'.«/"'"'"""'"" wherever found in rejiort

hy the re-"U. His hope that the work may 1

others, whether at honu' or in the (

ll,in-iiU>- (I'oronto, i'anada\

"The hook will !« invaluahle to the stu.lent. To those with a limited lihrary

or a husy practie.^ it will hi' indisjiensahle. As a f-'uide to the study of the seienee of

English l.iw it will rank among the hmtr-Jiisfie, oflh, I'm,,.

•' The arrangement of th.! hook and the lare with whiih it has heen compiled

are deserving of "mueh praise, and it is. in our opinion, a valuahle conlrihutiou to

le^al literature."— /.»" Jiniriinl.

•• We eannot too highly pr.iise th.' industry of Mi. Heal, antl we are assured, by

a close e.xau.iuatiou of his 'hook, that it is hound to become a leading text-lKwk on

the subject which it treats oi."— /.,iu: Mmjuztiie nml R, ri, h .

':/

Mr. Deal has brought

heen (reateil in separate bo(]ks. and it is an

tation of ill!

nd Stat litis, is justitied

f service to the ]irofession and

uies, will, we trust, be well founded."— /'/i'-



/^

CARDINAL RULES

t)K

LEGAL IiMERPRRTATION.

COLLECTED AND AKKANGED

BY

KDWAUI) HKAL H.A.
LA'K .SCIIOI-AH OK IKINITY HALL, < AMlmlDOE,

OF THE IIII.DLK TE.M1LK AM. THE «(.LrU EASIEK.N tlHCUIT,

11AHUISTEU-AT-LA\V,

Author,./" n, l.„.v,,ns.„!.„n,f.'- „.„l EdUor uf - Th. Y.arhj T,,.,,.,," 189». 1900, 1901, 1302.
mill- Th, Trial nf Aililiiitir Uiirllrfl."

SECOND EDITION. BIBUOTHEQUE OE DROa

U.d'O.

O.U.

LAW LIBRARY

LONDON

:

«tp:vens and sons, limited,
119 & 120, ClIANCEKY LANE,

lata |publi.<i|)fr.s.

TORONTO

:

THE CANADA LAW BOOK COMrANY, LIMITED.

1908.

i

"^

!^i3l!0THEC?

-v.-





PttP:FACE
TO TIIK HKroND KDITION.

My hopo tliat tho First Kdifion might bo of uervico

to meinbors of the legal protVssion and others has

been realized, and a Second Kditioii in retiuiicd.

Since its first publication I have collected further

materials, and the arrangement is in the main tho

same as before. Consideralile additions and some
alterations have been made involving an increaao

in the size of the book. I have, amongst other

things, added an Introduction to this Edition,

justifying, I trust, this my further endeavour to

reduci 'egal interpretation to an art, and also

explaining my arrangement of the subject-matter

and the broad issues of k^al interpretation.

My best thanks are due to my fiiend Mr. Ernkst
A. C. Lloyd, of tlie Middle Temple, for his carefu!

revision of the p.-oof sheets, and for assisting me
in making the very numerous quotations wore*

perfect.

5, Paper Buiu)ino8,

Tkhfle,

July, 1908.

E. B
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IMIKFACE
TO TIU: FIRST KDiriON.

I KNOW of no iittftupt havinff I, , ,ua.l.. Jo c-oll-ct im.l ummgo
in oMo volurao tho Cmlinal RuIms of th- l..j,'ul int..r.n;ctttiou of
oil iiiMtnini..ntM. Sruftor.^l ,m .uoh mlos nro in ..ortu on<l
Htatiit.-s, th.'v lire iiuiec.'Mibl., to most imtsohh. It Im in tlio

hojw that thi« collection iiii.i iirn.nj;,.iu,.rt may b.^ of wrvico to
mi.mb..r8 of tli.- IcpU prof.sKiun, «t.i.U.nt« of law ami lay
poFKons. wlM'tli.T lit horn- or in tlm .oloi,i..H. wiios.- \^^wnv^^ it is
to Im. <.ouv.r.sin,l with til., rununs and i.iincii.lfs .,f l..;.al intor-
pretation, that I liavo vnntuml to print this hook. I trust that
the legal profession will doom this, my endeavour to reduce
legal int.Tprct.ition to an art, not unworthy to take a place, as a
helpmeet, iH-side the wdl-known olah-uatc ..ad excellent tn-atises
on the inteq.retation of deeds, statutes, and wills.

As authority, I give the reported w<,rds of the Court or Judg.-,
without burdening the work with th.. facts ot the particular
cases in which the rules were laid ,l,nvn. I deem it better, and
more useful, to give the v.-ry words of the Court or Judge, as
reported, than to attempt to paraphrase such important language.

The rules printed in italics are not intended to be exhaustive,
but are merely introductory to ti:c (luotations that follow!
When dealing with rules relating to any particular subject, I
quote from decisi.ms on that subject only. The plan of the
book has necessitated a certain amount of repetition, which,
however, conduces to clearness, and may, 1 hope, be regarded
with indulgence.



yui rUEFACE TO THE i K8T EDITION.

Cases referred to arc in their thronological order, and have
their datei given. Wht^e two references are given, the quota-
tion is from the first-mentioned report.

Tlie Interpretation Act, 1SS!», and also the now repealed Act,
commonly known as Lord Brougham's Act, 1«.5(), are printed—'
the latter in italics—for reference in the Appendix.

My best thanks are due to my friend Mr. James Weir, M.A.,
of Lincoln's Inn, for his careful revision of the proof shel-ts and
for valuable suggestions while the book was passing through
the press.

E. B.
5, Papee Buildings,

Temple.

Jiili/, 18U6.
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INTHODICTIO.N
T" Tin; si:c(»\i» mihtiun.

Lkom, ,n...r,,r..fati..,, I ,.,k.. i,. i. ,|.., ,.„.„,,.i,„n..nf l.v l-ual
tnlMmals ,., ,|.„ „..,,„„^, „,• „„, ,,.,_.^,,^^^,,_ .,„.,,l„v„,r j,, „,.
...«tn.m..nt «ul.,nitl,..l ,,. ,h.,„ „l,..n ...h u.^nnu., ,>„... „t o„...
.•loarly nuu.,t..s. f. ,,..,s,.ns of ur,|i„,My .skill h.hI inlon.mtio,. .„• is
•loubftii! oil »lii. fa,.,. ,,|-

i, ,,,.
I ,, ,

' ' "iii'ii iiic tint' It'pil iiieiuiui"',
"••-"•'iKig to .oinniuu l,.w, .statut. or ,,i>.. law. is .li.j.ut...! I.y tlio
lit.KUi.t^. I...trun...iit.s Milmiitt.-l to l..;.ni! tril.unal^ for i„t..n,n..
tutioi. shoukl I... M>t..r,,n.t..a \,y ,1,,,,. i„ ,1... ,,„„,. ,,„^. „^
in.stru,m.nts wouM l„. in,..r,.,,.t..,l I.y lib..mllv -uitur..,! jhtsoi'is in
geii.Tul, w.fh. hou-..v..r. ti.i.s vry ini,,oitai.t .savin;; a.ai .x,.,.,,,ioi.,
tli.it tl... l..;.al ini.uiml i.s l,ou,„l to ..oi.forn, to or 1«. ^nu.l..,l l.y
oertuin acv,.,.t,..l l,.yal authoriti,.s, axiom., ruLs a„.l n.^ulatioius
'•-.'/., .•oiu.i.ou law iimxim.s, statut..s and .•.-rfaii, rule.s ,..staWi.s|.,.,l l.J
tho r..,.ort.,l.l...,i«ion.sof ti... Luw(;,„..t«, all of wim.), aiv int..rj...M.,l
in ..r.I,.r t., .s^mr.-, as far as possil.l... ..ifon»ih, ,., h ,,„l n,tnj>,, M„.„
Legal interprHution is tlu-refon, a si,t.d..s of the ^^mius interim-
tut.on. or ui otl.or words a natural interi-retatiou tmjuently
i.K.d.fie.l or ivstraim.l l.y artili.ial rul-s. This. I think, is the true
theory .,f our sy«t,.„. of leg:.l interpret a I ,„n which has drv-loped
and will deyelo,. with the udyaucenient „f hnn.an thought and
knowledge, the spirit of the times, and th.. seie.uo of human
conduct.

It is hardly to be contested that som.. such .system of
mten.retut.on is not abs(.lntely u.-cessary to the steady an,I

s are not exj.ert

>gie, nor all of

impartial administration of justice. All jud'
phih)l )gers, nor are they all ma.sters of even le ,,| 1

ecpial clarity of coinprelieusion. M
their legal exegesis mighf not, and i.robul

oreover without such a system

c

e
3

' w'Mu,:, jiot^ \^ uniform.
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for tlfM* not tile nayiti^', Tul IiuhiIius /mif "iiili iiliif, njijily to

jull^r<•^J' An- tint tlifir juilgiinntH ini|ir<»< ! wifh fliiir iniuil-

jiriiiti*!' 'I'ln- wiiiit nf hiiiIi m Mhffin uk cxintii wouM I'mtx- >n"«'iit

urii't'i'tiiiiity tu |irt'Viul, iitiirli cDTifiiNiiiii ntiil cuiiaiMtTiiM)' im iiuwn of

litigiitimi to iiiisc Tin- strniijrt'Ht and uMisI juiljirH liuvr ih'Vit

(l4's|iisiMl or s|iiinii(l till- liil|mr ^'itiditinc nf autlmrity, i>r ii'fiimMi to

a('(«'|if ti\\r\\ iiilcn of ciiiiihii't a."* file wcll-cstalilislicil carilinal riili's

of ii'pal iiitt'r|iritatio?i provide. It lias iiidi<d liitn Niid that tli«

liriiii'i|il('. that ill tin- iimtttT of |.(ir.itivi' law. alistriut justice rt<|iiin'H

or juHtifioH any di'iiaitiirc IVuni the I'stalili^lud rnlt'H of intfrpn--

tatiun. In inadiniNsililf. {1>v\' yvr I.oid Wotlmry in Hi imrtf Ihv

I'inir of sr s,/,„/,J,,r (iNtlli. ;;;( ],. ,|. Ch. .•!:.', at j,. :;7j,)

Itm-nn. A|ill. Hi. laid it down that (t/i/iw ixf li.iiian niiiiiiiinm

nliiiijiiit iirliilrio JHiliiiH ; itfiiiuuis jivli.r i/iii iiiiiiiniiiiii "ihi, and tluM

nphoriMn is still a|)|irovc<l of in all I'ivilistd cininiunitics. To
disregard the niiinerous well-estalilisheil rnlesi f lej;al interpretalion

which have liiflierto guided the Law Cuurts in cuininfr *" their

decisions when inferi>retin>,' any instrument Mii).ht be the unsettling

of titles to real estate, the ilisturlmnee (d' tlie enjoyment of property

generally and of tin- received nieanin);s of nnndMilesw cnminon-

forin instruments. Moreover, legal jiractitioners would be al>solutely

at sea without a lonipass in their endenvours U> deal profi >sionally

with numerous legal and coinnu'rcial documents; and conimoreial

men themselves would find immense ilitlioulty in safely contracting

or endeavouring to conform to the law.

When we consider the gnat length of time which the system of

b'gul interpretation, now guiding our judges and the legal

profi>ssiou, has taken t() mature and more or less to perfect itself,

the nniltitude of cases on interi>refatioii rejiorted and digested, and

the enormous expense the litigants engaged in such eases have

b«>en [PUt to in order to establish the present .sy.stem, we may well

hesitate before we think >if abolishing it eitlier in whole or in part,

or of merely substituting therefor inmimerable reported cases

which woidd only re\eal the wide diversity of judicial ojiinions and

lay down no guiding principles or definite <ioctriiU'S.

If the jiresent, a fairly harmonious system, were to be abolished,

what jiossible system— for some system surely there must be

—

could in reason take its place J*

n
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A f.iirlv w'tlliHl un.l ,|,.(l„i,„ «.t „f .„itul,|,. l,.jf„l ,„|,.M--tli..

^rp.wfl, ..I „-..s. I». it i..|,„.mlMT-.|--Nivr, ft,,, .luil.v iv|...t.fi,.i, .,f

l.'nKfl.yurpiin.i,f,„i il... l.,ir..n uK.tru.t ,,„. ,fi,.„H .,i ii.l..,|.r. »;,(!,„,

—tt wii.liii^ ...hlli.l -mikI 1I1.T.I.V |.n.m,,.., „ („r .,„.,.,li,., ^,.ttl,..

mi-i.f of iill .,u-.fi,.i,» ..f iiit..r|,n.lufi..„. It i, mIw.u- to !«• Ihtii..

ill mili.l timt /„/.,,./ n,,,„hl„,rnt >,V tin,. 1,1, „i„. Kilmlly, if i„

im|K»Mhl.. to s.ruiv cMiliiiMitv ,.( ii,t..r,.r..»ntioi, in 1..^,! „.|ii.ii,i«.

tmfini, williout .•I..Mr. w.-ll roa-.Mi,..,| ,,..,! I,.,,- ...tal.li>|,.M| mi..^
A l...ft..r ..,,u,iinlai..-,. willi th.^ ..xiMii.^' runluiMl 111..I r.-.t nil.>i«

of l..p,l ii,t..r|.ivt;iti.,i, M,ij:l.i |,..l,. „„, 1,.^„|,„„,,, u|„.tl...r..|u.-.t,..l

">• iiii.Ml.„„t.M|. to r.an... a...l |.„.> f.w-r of ||,„m. .Tvpti.' ami luv.ti,.

|.itv..s of |..;rislatioi, that .lo //.,/ a.|on,. tl,ou>{li tlioy .•.•rtainlv t.K,

oftiMi .ipi«.ai- ..11. til. Hfatiif.. 1 k,aii.l si„.|, ,,,1,.h nii/rl,, |,.,|,,
,"„ ,„„

an .'ii.i to fh,. wliu|..,,al.. liti-atiui, .anx-l l,y tin- att.:i,|.le.i «..!n<,.„,

of m-\i .•x|M..i,i\,. |,u//,l,.« as aiv .•vi.|..|„.,.,| l.y tar too many .a- > ii,

th.. Law l{..|,oits. A fruitful mmuv.. of fro.il.l,. to l.-giil int-.i ,•.(,,•«.

i«t l.^'isUlioii l)y r..frr..|ir... (»iir lr;,'i^lat..rs. it is tnir. ar t!i,..,-

r.-tirally not Ik.uimI. as our ju.ly:..s aiv. by the nil.-s of l,.^r„l i„f..r.

l.r.'tiition, l.uf fliry s.ir.'Iy sliould poss.'ss a tliorougli knowk.djr.. of
siKih rul..s an<l k.-..], tli.^ni in niin.l wliil.. I..^risla! n>r. In this con-
nuction I launot >\» h..tt.'r than .it.' Mill, who savH:—

'• 'V\wJ,i,l,j.' i.s not call-cl upon to .L.tirtiiin.- wliaf .•.>ur«.. wouM lx>

intrinsically th,. nio>t ailvisahl.* in tli.- parliiular .an., in Imn-l, but
only within what rulr of law it falls; what th.- l.-gislatur.. has
onlaiii.-l fob.' -Inn., in th,- kin.l of las,.. an,l must th.T.'tur,- U
lirtMumi'il to have int.'ihl.il in tlu' in,livi,lual ,as,'. . . . As tho
jiulp' has laws for his j,'ui(hin.v, s,) tli,' l,'jrislat,.r has nil.'s. and
maxims ,.f ]M,li,.y

; but il woiil-l b.. a manif.'st err,)r to 8ui.[„..s,» that
th.' 1,-gislator is bound by tli-s,- maxims in th.' sam.' inanniT as tiio

ju.l^H is bouii.l by th.' hiws, an,l tliat all he has to ,1,) is to arj-uo
down from th.-m to tin- parti.'ular ,as,.. as th-' ju,lg.' .Lm^s from "he
laws. The h'gislator is bound t,> take into .•oiisiderati..n the
reas,um.)r gr,.un,ls ,)f th,- maxims; tiie ju,lge has nothing to .lo

with tli,)se of th.' law, ex,.,.|,t so far as a ...nsi.loralion ,.f tli,'m may
throw light uiM.n th,' int.'ution of th.. law-maker, wh.'iv his w..rd.s

have left it doubtful."—Syst.'m of l.,,gi... by J. S Mill sth ed
1.H7V!, V.)l. IL, at p. oir.

Some rules .)f legal interpretation may indee.l Wome obsolete or

{1%
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ohsolcsccnt. 'I'lic nt'c'ssity <>f ,ulni>tiiiir tlic rules of intorprotntion

to till' ini'xoiiililf loijii' of flit HIT cviMits uml to the fr<>sli i-oiuplcxitios

of iiiotlorii tiiM.s iiiiisf, liowi'vcr. iii-vw lie lo>l wrfl.t of by the

(' Mirts. Till, mil's slioiil.l h.. ujipii.Ml .•oM>i>t.'iitly willi the

shrcwili'M |.ossil(li. i.rii(tir;il iii>i;:lit. hut tlu-y sliouM not. in any
way. h." Jco|.;ii(1imm1 hy imsty i'\|ifiiiiM'Uts or iinniiittiri- su^'jfHstioiis.

Till- whole Milijeit of lejrul iiitei|(ivtatioh .slmulil he iihiceil mid
kept oil a seieiititie hasis in unjer to eouiniaiiil assent ami respect in

the future. I have iis.il my he-t endeavours lieie to seek out the

funilameiitai priiieiph-.s ami nil. s of lejral iiiteipietation, to state

them siiceiiietly. ami to ilassit'y tlieiii ill a useful loiiseeiitive onler

of siil.jeet-iiiitter. " What is your authority for that statement i"
is a (|Uestioii repealeilly j.iit in Courts of Law to le<;al piaeUtioiiiTs

who lay ilowii some proposition of law wjiidi tliey suppose governs

theii- ease. In law authority is a s'm, ,jui'i nun. .ilul

•• AlltilMlitv. tlliiu;.'ll it ITI'^ lil<|. iitlliT>.

Il;itli yet .1 kniil nl iijiilic iiif in itscll'."

Tile seminal sourees of the rules of lio-al interpretation are tlie

eonimon law ami the case i.iw nf Kiiffiaml i which is the eviileiiee

of wiiat is common lawi ; that is to .say. the authorities of tli.' law,

such as reports, ilip'st.s, ami text hooks.

I therefore commence witii <'\>i: Lwv, wliiih forms Part I. and
upon which all tlie siihjccts that follow re ..r less ilepcml.

1 then pa'^s on t.i lie various iii>truiiiciits which are e-ovenied hy
rules .,f legal interpret itioii. As .some of these rules are applicalde

to All instruments. 1 make smh rules stand lirst and form i'lirt

II. It i.- advi-.ihle. I think, to introduce in seeti(»ii I of this part

cerlain w,linings agaii'-l the danger of accepting limad legal

imixiiiis and gcneiMl leyal riile> as lu'lug perfectly inela.stie, or as

*'''i"i'''! •" ' • every piosihle case that may arise in the future.

.No legal ma\ini or rule has ever ii..|.|i. nor can. I venture to say,

ever lie fiailled to i t every Hew pnint that may ep.p u|i out

of the exigencies ,.f ridvaiiciiig eivili/atioii. Tliai m
'animal riili 'iiiimint dci.tiiiii's uf vast

fi-

re |ierfect

ipe are yet to he
lined is iindeid.t.d. T,, exped ijiit an i'dallihle. c.mij.lcte, and

of iiiteipret;itioij can he tormnlated lor the inter-
everlastiiig c.idi

luetation of all human legal liocuiuents in the fnti is of
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l.i^hly ..xtmva;:anf. A,,,. , ,„ ,„,,,,,,,, ,,,,,„,^ ,, ^^^^^,. ^^^^^^^.

rr...s,,,t must yi..l,| to tl„. I,..,,! wis.lu,,, „f .1,.. |„,,„,.
My ....,,.„,..„„,„ „f ,„.. s,.l.j..d.,„,.,t..r Is in...n,I...l tu ,„,.i|i,,,t,. a

.l.s.T.n..nMt,v,. ,„.,! ..om|,..,ra.iv.. vi-.w ,in,l f.. ,.i,l th.. ,n..,„„rv Mv
«ol.-.tu,l.. ,.,.,1 en,l...vo,.r Uau- 1 ,. ,„ 1.,.. ,1,., ..Iassifi..„i.„. .„, ]{,.
'It-nt, yn,j: ,.,„,...s ,.f >i,nil,..iti,.s an,l .liv-rMti.-s l.y ...ixi,,... ,|„.
IM'iviidiiijr rfsfiiiManci's.

" ""

Contracts in wri.infr,,,. print an- int,.n.l..,l t,. ..x,,r...s th,- will
of tl.. ,,aHi.. tlH.Mo. an,| ...... to HMM. I. th.. nn., in,,oHan.
'•lu-s ..t all „,«tnmH.nfs to I,.. ,|..,.lt witl.. „ot o„lv as .ov.-H,,,.. .1! or
I'-rly -.11 ..f tl... n.nK.inin^ M.I,j....ts of this work. I,„t as l.avin..
l-r-lMl.iy ..x,st...i ,,nor to tln-n. all. I thon.lor,. n.ak,. ,i,.. r..!.. o'^f

int..r|.r..tation ot tli.- p.„„s " .-ontra-t:. -
torn. I'ar. Ill

Deeds U reason ot tl,..ir so|.,n„i,y torn, a v.rv in.,.„rf,..nt an-l
^,-n.l k.,., ot ..o,,,ra..t .,n.l ,.onv,.,an,... n ,n,s.,,arat.. s,.....ial
'-.V 11- rn -s ol n.1..r,Mvtati„n n.latin,. ,o -I,.,..,,." „,„.,,i|,toMow next in i'art I

\'.

Mercantile Contracts ..n.l„a .o„tra,..s. i,otl, ,.,.,!..• ...1 or
'""';•'• l'">Ml .,nly. wl,i,.|, r.-iat.. ,o ,ra,l.. an,l ,„„.„.,.,...,: f„,,|,.,,.

JF..-d rul..san.tl...n.ro.. „.....l,.,lwi,l, r..^ar,l .o ,|„.„. .,„, f,.,„.

1
'ut \ l-or .o„v,.ni..n.... th. various kin.ls of nu-n-antii. .ontra-ts

arc ilralt with in al|.lialM.ti, al or.ior.

Miscellaneous Instruments thai ton., s.-v-i,.! s,.,,arat,. .....l
<1-.."... .^=..s,.san,l....,.hotwh.,.hr..,,uir..ss,

i.l an,I .iistinW m.s
"I miosot .n(..r,,n.ta,ion tonn 1-ari Vi .,„„| „„.,. als,an.arr.n 1
in alphaboti,,,! onh-r f,,r ,.,,iivr,ii,.,„.,. ot r, l.ivn,.,.

Statutes M 1h,. ivaln, that ..x,,n..s ,ho,„//,',t ,h.. | ,.,,„.,„
a>v„| lar h,;;).,,- in.,,oria,„.,. than th,. h.>t wills an,! t..s<an...nts of
P'lv.'lo in,i.N,.iuals; a,.,.or,|inf:lv 1 ,h-A will, th,. rules ivniiaf .n-.-
tii.ii int,.rjir,.tali,.u next in I'art ,'11.

Wills .,1 i-riva... in.livi.luals :,> ,l„ y ..xj.n.ss thoi,. 1,„ ,vi.h.,
v<.ry htly ,„vu|,y thf linal I'art VI ||.

Th,. ahov.. p,„.n,l arranp.n.,.Mt of tho n.ain suhi,.,,s is also
.•..nv..ni..,tash..i,,.

i,.,,t.,,,h,d...,i,.al.a,,,lth,.jux,a,,osi,,,,u;,,,,

or.h.ro,n..sul.|..,.,san,.r,l,.,,,,,r,uni,i,.s.,t
..,.,,., ,,,,,i,,„ ,„„,^.

ha..li sul.j,.,, ,s i„ its turn sul,.,livi.l...l i,„,. ,„,„,, „.,.„ ,,., arrau,.",!
'" "''"

'
''"'" " ''• "" '-»ural or.l,.r for .onsi,l,.rin,. ,h,,u

9
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which \i, speaking broadly, that of tlio usual onler of thv formal
pnrts of the various iiistrunn'iits. Any th'fi(i..ncy r)f my classifi-

ciitioii is. I trust, nin.lc up for by numerous cross rcft-rencos, iin

ample table of contents, and a full index whereby the reader is

eiudded to find the various items of information he may seek with
a minimum expenditure of time and troidile.

This work is mainly made up of the very best authoritative

jmlieial and citrial stufements culled from first-class recognised
reiiorts. Such statements are moreover given /// i/ixixxiwix nr/m of
the reports, and often amount to very able theses, dissertations or
expositions by most emiuen^ and learned judges, as well being
memorable paragraphs by eloquent ju.lges. The (piotation-- are
given in chronological onler, thus generally exhibiting the history

and development of the particular rule or ruh>s at a glance.
Occasiomdly it may at first sight seem that too nmny (piotations

are given to establish or elucidate some [)articular rule. The fact

that the jiarticidar rule with its a|.plication was so often discussed
before the Courts and confirme<l or .-nlarged uj-on by the judges
and found rejiorted in the reports is a sufHcient excuse, I hope, for
such redundancy, as it indicates the great importance attached to
the rule and its final general accej)tance by the profession.

The origin of some rules, in some ca.ses centuries old, is, unfortu-
nately, often lost in ob.scurity. The growth, however, of a rule is

often traceable in the (hronological (piotations even uj) to the last

word of report.'d i.n.gress. The application of a ndo and its modern
us<> are in general both well illustrated by the cases from which the
more recent .piotations are taken. I have always tried to avoid
the fatal do<.trine of K,- „m ,lUrv „mu,x, yet it will .sometimes be
found that thougli a single .juotation pithily .sums up the outcome
of many jawiously (b.ci.b.d cases an.l judicial dicta, it may vet
have to go through a further jproliationary period.

The intertwining and overlaj.ping of the various branches of
Law dealt with in th.' <-ompass of this book lias made the subject
of h'gal int.Tpretation a p.cidiarly <lifHcult oni- to deal with.

Cardinal rules, be it ever remembered, are for general guidance
only, and not of universal an.l ab.sohife obligafiou or ai)plication.
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LEOAL INTKRPRETATION.

Tezt-Booki.

Tcjrt-hookx, flioiiijlt niliiitlilf i>s irf'fiviiec hookn, iiir not (wcepted

as aiitliorificH in roiirtx ofjiixtivf.

Te.rt-ltoohs ilo not make Inn; tint thiij show mort< or Ivan irhethrr

n princlpir /inx bi-cn ij'in nilli/ mnptid A// thv iimt'fssion.

Pnssnijrx from fi.rt-fwoks /ntllrltilh/ nffirmiil nini) In- n'trd ns

nnfhorif;/.

"Tlierc are also otlicr nutliors, to whom ^'n-at venoration and
r('S|iect is paid by tho students of tlic loimiK.ii law, such as Olaiivil

and Hrnetdii, I'.iitton and Klcta, ]l.ii<rliam u!id Litth-tou, Statham,
Brooke, Fity.hcrhert ami Stiiiindfordi-, with sonic otliers of ancient
date; whose treatises are cited as autliority, and are evidence that
cases liave fonncrly happened in wliicii siidi ."nd such points were
detcrinincil, whidi are now hecunie settled and first principles."

—

1 Jil. Com. p. 1>.

" When we sec the autliority of so great a writer (Lord Coke)
not only uncontradicted, but adopted in all the digests and text-

books, we can scar(( 'y err if wo adhere to his opinion."

—

Sfrotlur

V. Hntvhin.son (l.s;{7), 4 Bing. N. ('. S;t, at pp. M!), !)0, Tin.lal, C. J.

"Lord Kedesdale's Treatise (Mitford, Pleadings) has been
refen-ed to. lUit howc\( r valuable his treatise may be, it is much
more satisfactory when we have, from tlie same eminent judge, his

o]iii)ion declared in the exercise of his judicial duties."

—

Foley v.

Hill
>
IN IS. : M L. (\ 28, at p. ;3.S, Lord Cottenham, V.

"Chief Baron Coniyns, whose great work (('omyns' Digest),
stands high in the estimation of the profession, and who is the
universal referee for almost every proposition."

—

llwlh v. lihi'in

(IHIH), IN C, B. N. S. !)(». at p. KIS
; ;J4 L. J. C. 1'. 88, at p SVi.

Erie. C. J.

" Lc oking also to the expressions of text-writers as evidencing
the constant practice of the professi<m."— .•lA./Y^//f/(7- v. Kirkpnfrivk
(lN7i), L. J{. -• II. L. So. •!!»?, at p. KMi. Lord Cairns, L. V,.

"Tlie law uiMiii this subject is stated in the observations of a
text-writer citi'd by Lord Justice Bramwell. But I prefer taking
the law as it is laiil down by Lord Justice Turner in a well-known
case, which gave rise t(t a considerable amount of discussion."

—

Gnrmft v. lirw'l,,, (I87S), ;{ Ajip. Cas. 944. at p. <J.>(), Lord
Hatlierley.

" I read tlie&i, passages from a text-book (Dart on the Law of
Vendors and I'lirchasers. otii cd.), as showing the view taken of



CASE LAW.

the kw by the profession."-/,, ,. T,m,n- „.,i Sk.llo, (1879) l-T

Ihore i« o,... „„».„„ often ..xpresswl with regard to works
wntten or rwisnl hy Muthors on the JJen,]., whi..h seems to n.e in
part at least errm.eous, the notion, I mean, that they possess a
qua.s,,puh,.m! .nrthoritv f, is I.anlly enough rememJ.ere.l how
.iifferent are th.. .nr..Hn,staii....s under which a book is written and
ajudpinent pronoiu. 1. or how nuu.h th- wei^^ht and valne of the
h.tCr are due to the d..s..uss,ons at the bar whieh ,.re..ede the
judgment. —Fr;,,»,S,..,l,irr,rthn,,>,,,r,(\SH\,,->ix,\,.,\

,, ^
"There is oBiy one other point to be eonsid.-r.xl-wlmt '.hi the

ext.books say:- It is alway, very important when you want toknow wheflH.r a nd. of law. however erroneous, has be-n estab-
hshed, to ^ whether it has been aeeepted by the profossion, and
althouffh th.. text-book, do not make law thev show n.ore or less
wl^ther a pnneipb" lias U-en pnerully aoeepte.!."-//, „/,, ,-. Wm,
1SH^),J1 rh. I). :W. at p.;;,s; :,, J., j. ch. mi. at p. .;7o

''I will read from a book of my own. u<,t because I have any
undue eonhden,., in my own work, but because in it I stated what
I considered to be the law after a ..areful study of it-a more care-
t.d study than I could profess to give lo it again at this moment "
~luv v. l-n,l„rolf. V. v.. C, Times. Nov. -nd. 1S><:. Stephen, J

'

Ihe argument, however, has been almost entirely rested upon
one pass„g,. i„ the work of Lord .lustice Fry on SpedHc Perform-
ance It IS to my mind mu.l. to be regretted, an.l it is a regn-t
wluch 1 believe every judge on the bench shares, that text-books
are „,ore and more .p.ote.l in Court-T n.eun, of course, text-books
by ivmg authors- and .some judges have gone so far as to say
that they snail not he ,,uoted. In the prefa..e to this very bookwe have a warning against it by the learned author. I cannot
torbear from -pu.ting the word.s : • Tliere is one notion often
expressed with regar.l to yvorks written or revised by authors on
the bench, yvhich seems tome in part at h.ast erroneous; the
notion, I mean, that they poss,.s.s a quasi-judicial authority '

and then lie gives a reason wliicli must commend itself to all
studenls why that notion is erroneous."- ?//,/,,,, n„„l: y M.u.Irr
{\><X>

), -M Ch. I), ol, at p. .-,1
;

.-,7 L. J. Ch. 1-4, at p. 1 •,'.;, Keke-
wich, J.

'; This ea.s,. has been excellently argued. I do not postpone
giving n.y judgment, for 1 hope tjuit, while the cases whi-h have

\
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been cited and the commi uts of counsel ujwn them are fresh in

my rocf)llection, I may bo nblo to express more intelligibly and
coherently the reasons for tho couelusion at which I have arrived

than if I took time to put my judgment into writing."

—

In re

in/i,ier'» Tfusf., Mooir v. WliiatiiH, [IIHCJ] I (Jh. 874, at p. «7!);

72 L. J. fh. :{7S, at p. .(Ml, Dm-kley, J.

" In dealing with tho authorities 1 will first road a passage from
Williams on Executors, 7th cd. vol. i. p. Id,' ; ittli ed. vol. i.

p. l;iK, because lluit pass(i<rc in its entirety and in particular the
final ulause of it luis been most empliatically and judicially

affirmed."

—

I'uinixoni \. Moure, [1 !)(».")] l\ (J(J, at p. 77; 74 L. J.

P. 17, at p. -Jl, Vauglniu Williams, L. J.

Reports:

The Times.

" Tlie report of this ca.se [ Wnlfcr v. Iliml] was allowetl to be
rend, Iiavin<r been verified by an affidavit by tlic barrister who had
acted as Tini.'s reporter."— f/7///.y v. Ehimvlt (llSSOj, -04 L. J. Ch.
lOUl (n.), C. A.

The Times Law Reports.

" We have also been referred to llixluloii v. Whlfv ( 188S) [_'> Times
Rep. ")!*], a ease only reported in a series of reports republisheil from
a newsijajier. A iJivisioual Court does ai)pear there to have made
an order undtT rule 7 for the inspection before the trial of docu-
ment!* in tiie hands of a tinii yf wliarfingers wlio were not parties

to the action. But 1 have l-.':i: ^'roni experience, as regards my
own judgments, that tlie report., of decisions thus republislied are

not always aeenrate. I cannot, therefore, aceept flie case as an
nufhority wliieh precludes ''notherl)ivisioual Court from considering

the question of tlie juris. liction conferred by tlie rule."

—

Stnihrr v.

li,!,m,Hs (l.s.s!»), •-',' n. W. 1). JO-J, at p. '2U4 ; :,H L. J. Q. B. 180,
at p. IM, Wills. J.

"We have .said that we will accept the Times Law Ke])orts,

because they are repf)rts by barristers wlio put their mimes to their

reports."

—

U'ist Dirhi/ Paur Lmr (limnhinis v. Atvlinm I'oor Lair

GiinriliiiiiH 188!)), (1 The Times Law Reports 0, at p. (i. Lord
Ksher, M. U.
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Weekly Notei.

"Tl... LordCIm,M...llor (L„nl S.-ILorne) has «tat,Ml tl.at eases i„
tlH. Weekly Notes .an u„ly l,o .it..,! as gui.I... t,. diseuvenng whathu8 taken i,laee ,„ the C.u.t.s."- //„;/,,. v. Duhau ( JS.SI) 7 U li D
^l'"J. at !>. HI, n..to (J), iJrannvell, T,. J.

•
• . .

"The eases in the Weekly Notes .anuot 1... eite,1 „s authorities
"

-//.../,/ V
J
V.V/,.// (INSI ,. ,s ,i B. D. ;!•..». at ,,. :j;i|. note (ij

;

•'1 L. J. (i. J{. ,S!», at p. !»1. J,,sseK M. I{.

7/ T ''«;*.nnine.l, whil. the Lor.l ( Imneellor was sitting ia
tl.0 ( ourt of Ai,,...:.l. that eases eould not be eite.l fron. the Weekly
xNotes. No doubt they were generally ae,.,u-ate, but they were too
eou.isu to be safely read as anthoriti.s. Thex- were o^.ly useful
for the j.urjK,se for whi.h they were intende.l-to inform the Courtand the j.rotessiou that eertaiu points ha.l been d...ided."-X7rsv>/,
V. AW,r ,1S,S4), •': Cn. I>. 4:$, at ,.. :,(., note (S), Cotton. L. J.

\Ve do not allow the Weekly Notes to b. read as authority "
—Iool,;,.s Tn>.trr v. Wlntloin,, No. ^> (bsstl,. ;j;i <jh \) Tfi" at
p. - 7, Cotton, L. J.

'

"Fi„hn, V. .SV-.//, before Mr Justice Pearson, wa.s referred to
It 18 only reported in the AVeekly Notes, and although the iu.lff-
ment is jriven at some h^ngth, we eaunot rely upon the faets being
given as fully as they would lun.. been if tiie ease had been
reporte,! „, the ordinary v,^yr-J!irn,i„ul.nu m.l l>l.lri,t Luu,!
((>. V. Lim,l„i, n,„l _S„rtl, tlV./n >, /,'„;/. („. (|S,S(i) ."^ (•(, J) oyi
at p. 27;f, Cotton. L. J.

'
• — »

'-I hay., been a.^ked to siy that the persons who would have
been his next of kiu in IM,S(. are entitled to the fund, and /« rr
W.Ms Trnsf., W. N. ISTM. p. 1,;7, is .ited as an authority for
that eouelusion. A note of that kind eaunot be relied on as a
suthciently accurate report of the ea.s.., and the Weekly Notes are
not intended for eitation. J'.ut I haye often deriyed great assist-
ance from them, ..nd they are u.seful in putting one on the track
tor further inquiry."— />, rr HUIrs (l,ss7i, ;{(; (

'h D r,HU -it

p. .J«!»
;

-li; L. J. Ch. s-i\ at p. S-ifi, North, J.
"Now 1, sjieaking for myself, venture to pn.te.st ag.iinst a ca^^e

bK-mg treated as autluui-y whieh is reported only y,,y briefly iu the
Weekly Notes, wiiere wv eaiuiot tell from the report what the
argument was, and .annot tell what the reasons of the ju.lges
were, and where we du not even know distinctly what the pro-

9m
9

J 3

•l^aSK



l-K(iAl, IM'KKI'KKTATION.

viMons of tlio will werp."—/» *v U'oo,fi>i, [IMO:,] -J Cli. .'{OO, at

1>. ;i|S; 1)4 L. J. C'ii. "jOI, ut
J..

o(»;>, Ka.v, L. J.

"Tlio rule URotl to Im^ that caws oupht not to bo i-itfil from the

Wi'iklv Xotf's, ami I think, in this instance at h-awt, tho rule is

(hsiTviiig of obsiTvaiRi."— /// // Lunriihjr, [^ItMCj] 2 Ch. H')\), at

p. N(io ; 71 L. J. Cli. Hfi."., at ].. 8f;.s, Uucklfy, J.

" Ext'cpt on jioints of iiracticp, fho W"('kly Notes shonld only

be cited as interim reports of cases din'in^i' the jierind re((iiired for

their jmblication in the law reimrts."— /// rv ShiiIIi'k Silthmiiit,

[I'JtKlJ 1 Ch. ;i7;i, at
i>.

•ST"), Swinfen Eady, J.

Public Records, Reporters, and Ancient Authors.

*' Till- Idir, anil the ojiiinoii (it tlif Jiuliii ,i\ry not always convertible

terms, or one and the same thing; since it sometimes may liajipen

that the jiulge may mislnhr the law. Upon the whole, however,

wo niiiy tak(> it as a general role, 'that the decisions of courts of

justice are the evidence of what is common law '
: in the same

manner as, in the civil law, what the emperor had once determined

was to serve for a guide for the future.

'• The decisions, therefon , of courts are held in the highest

regard, and are not only 'ireserved as authentic records in the

treasuries of the several courts, but iire handed out to jiublic view

in the numerous vohunes of niiorfx which furnish the lawyer's

library.

"These reports are liistories of the several eases, with a short

summary of tlie ]iroccedings. whicli \\w jircservod at large in the

record; tlie arguments on both sides, and the reasons the ( 'ourt

gave for its judgment ; taken (b)wn in short iu)tes by persons

present at the determination. And tlicsc serve as indexes to. and

also to explain, the records; which alw.iys, in matters of conse-

quence and uieely. the judges direct to be searched. The reports

are e.xtant in a regular series from the reign of King Kdward the

Second inclusive; and from his time t(, that of Henry the Eightli

were taken by the prothonotaries, or ihief scribes of the court, at

the exiiense of the frown, and imblished iimiiiiilli/, whence they

are known miderthe denomination of Ytiir-linnks. And it is much

to be wished that this lienetiuial custom had, untler proper regula-

tion, been contiiuicd to this day: for, though King James the

First, ill the instance of Lord ISacon, apiiointed two reporters with

a handsome stipend for this purpose-, yet that wise institution was
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80011 npglwtp.1. and fp.m tlu- nnun ..f Ilonry tli.. Eighth to tho
pn-sent time this tn«k lins b.M«n <'x<'(ut(>il by many ].rivat.' and
oontemiiorary hamls, who.Koniftini.'s tlimiigli hasto and ina.oumpy,
w.metimcs through niistnk." and want ..f skill, hav« i.ublish.d very
crude and inipc^rfect (iwhaps contra. lictory) aocouuta of ou.- und
the same d<>tormination.

"BesidoM tho.H.> roport.-rs, tlioro nro als., (.t!u>r authon., to
whom gn-at veneration and respe.t is paid by th.' students of
the common law. Sneh are (ilanvil and Ihaefon, Jtritton and
Fleta, llengham and Littleton, Statham, IJrooke, l-'it/herbert and
Staundforde, with some others of amient date, whose treotises
are cited as authority, and are evidence thot cases have formerly
happened in which such und such points were d.'terniined,

wliioh are now become settled and fiist principles."—! W Com
pp. 71, 7-,'.

Some Old Reporti.

AtkyiiH.

llai'iiai'iliMtdn.

Uluck.'.touu.

<'<"ko.

Jlobait.

Kebli".

liCotiuril.

Lcviti/.

M<Hl.in.
I'l'df W illiiiniH.

I'lowdmi.

SulUllll'ls.

Stiirkic.

Stiiiiifje.

Viiimii.

Wiii.li.

|iac.' to ),'ivi> a lull accoiiut i)f

uM iciMPit-i. !t mii-t sulliir lii'i

[\.l!.— It wuiilil t:iki' u|i t( inch

accuiacy nr iiiacciiiacv 1)1 all th

iii'Mition u fi'W juilicial criticisms on sonw of tin iii. Tli.' ii'iul.

nfcnvd to -Th.' l{,.j)ortcis." by ^\r. .1. \V. W.illac'. of I'liilacUlp

•'ir.l edition, iwi^ud (l.s.Vi , for fmtlwr infomuitioii on this Mil.j

where ho will limi a liistoi y of more tliun J, 000 voliiui' s of ui>urti

.• to

r is

hia,

cct,

9

Atky)is (1738—17541.

"The ci.seof Sure v. I{'i.rh r 074;!), 1 Atk. '.M-*). is miserably
reported in the printed book ; and it was the mislortmie of Lord
llardwieke, and of the public in general, to have many of his

detciniinations published in an incoiTect and slovenly way ; and
p< ihaps, even lie himself by bein-; very diffuse lias laid a founda-
tv)n for doubts which otherwise would never have existed."— /,/«•/,-

Hiiroir v. Mdxoii (17!);{), reported in A,;rs,„„ v. Tlmniloii (I.SO*)),

i East, n in.), at p. -I't (n.i, BuUer. J.

" Unfortunately Lord llardwicke's judgments in ^jeiieral are
Known only by Mr. Atkyus' iJeports, which are extremely in-
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aooiimtp."— 0//r( v, Siitit/) (1H|;»), :> Taunt. *»(». at p. M, Man*-
flfhl, (', J.

Barnardiiton 1726—1735).

" l>inl Miiiififii/if nlmoluttly f<irlii<l the citing tliiit tKM>k rUnr-

uuiiliBtiiii'd Uc|). ill CliiiiniTyJ : for it wouM !« only lui'Ifuding

students tn ]mt tin-in uim>ii i<>tiiliiig it. He fluid it wuh marvt-llouH,

h(iw<«v»'r, ti) flio.Hc wlio kii»'w llio wrjfiint iin<i \m nmiiiifr of taking

u<itf», that hf uliould no ofti'ii "Imnlili upon what was right; but

y«t, that tliiTi' was not om- cusf in hi.-* book which wim so tlirougli-

out."

—

Xoiich d. U'nn/x/iiii v. M'uiiMiill {V,i\\), •,' HuiT. 114'^

(marginal nott>|,

" llarnai-iIiHton was a bad ifporti-r."

—

Tin' King v. Slonr 1801),

1 East, «i;JU, at p. (•4-' (u.).

Blackstone, W. (1746—1780).

" Mr. JuHfico lJla(kston«''H n^jmrts arr» not very aeciiratt*."

—

hmnt
V. ]V„lls (I7r:(). 1 l)„ug. Nit, at p. \r.\ in ), I.(.nl MansH.-ld. (!. J.

(Willi'8, Ashhurst and BuIUt. J.I.. conoun'.'rl in opinion with bin

Iiord.Hhi)i).

" Mr. Justiif ltl(u-l;sfiiiii\ report .I arc not vpry acoiiratw."— IThhspUh

V. SiM/isoii (17H1). I Doug. M!», ut p. Icl. Lord Mansticld.

Coke (1672—1616).

" Some of the mo.'it valuabh' of the ancient reports are those

publislied by L..rd Chief Justice Coke, a man of iiiKnitc h'lvrning

in liis i.rofeMsioii, though not u little infected with the pedantry
and (piaintnesK of the times he livitl in, wliich appear strongly in

all his works. However, his writings are so highly esteemed, that

they are generally cited without the author's iiiimc."— 1 ///. Cvm.
p. 72.

Hobart (1603—1625).

"His excellent volume of reports."— 7'/v</w/y/ v. Ciii/Uiiitf {I7'.h'i),

« T. li. 1.5! », at p. 441, Lord Ke.iyon, C. .1.

r i
Keble (1661- 1679).

"It rau.st, liowover, be admitted that Kcble is of no high repute
as an accurate reporter; and the Court would be .>*low to net

ou a case in that book, if it were unsupported by others."

—
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thn-allM. lUhlilvh (IN.VI,. .-, ('. JJ. N. S. HHI. «t p. Mri.'J ; vJS L, J.
U. p. i'lX, ftt p. •''.*;«; Williiuns J-, doliv.Tini,' tlio iiKljrm.-nt of
tl.o Court.

"With rp«i)«'t to the imthority of k'..M.>. wf» onnnot rt-fniin

from rt'ft'rriuj,' to \\w highly valimbh. lunl iiitt-rcsfiiij; work of
Mr. .1^ W. WalliK'.', of I'liila-lolphiu. ' Tlio Koportcrw,* :Jr.l f.l.

pp. '-'•'7, -.'OM, from wliifh it appoiirH that jiior.' is to 1m. sai<l for th.<

• liarnrttn- of thin n'portor, um ii ' lolfnihlo hlMoriim of fho Inw,'
thiiJi. from thi' rcmnrkN ma.l.' upon him from time lo tiriif. mi^ht
iinvf Ix-cii .supposed."— /•;/y/v(// V. Il,l,lil,l, |M.-|!»|, .". (

'. ]{. \ S
S4(>. at p. M,-,.--,; .JH L. .1. ('. p. 2JI, at p. J-.'l. William*, J.^
(li'Iiv.'riufr the juiljfnu-nf of tiif Court.

Leonard 1 1540—1615).

"Now Leonard is Wfll known to huv.' I.o.mi a mtv aiviirato
rfjiortcr."— y>/(/.r // S„ll„rlii„<l v. Ilnlthn,!,, |!N!IJ| I Cli. 47.-,^

'It p. »K-.
;

(11 I, J. CI,, jis, ,it p. -Jol, Lindl.-y, L. .)., d.iiv..,ing
tile judgnii'ut of the Court.

Levinz (1660—1697).

"Ltvinz, tho.
_

'i a good law^.r, was sometimi-s a vt-rv cari'less

reporter."— 7("///,//«« v. hidhn,!., ^17o»), •,' Vos. Sen. 0!M, at p. ••*!).">,

Ijortl Ilardwitkf, L. (J.

Modern Cases in Law and Equity (1669- 1732 1.

"A niisprably bad book, .ntitlcd 'Modern Cases in I^aw and
Kipiity.' —1 ]{urr. JJNti (marjfinal note).

" The ( nurt treated tliat book with tlie contempt it de.serves
; and

tliey all agreod tliat the case was wrong (>/<) stated th.rr. (1 mean
the ohl edition of that book.)"— :i IJiiir. V-iil (marginal note).

" 1-i Mod. is not a book (jf any authority.' —Tlw Kimj v. Lyme
linjiH ( 177!»), Doug. MO, at p. M.{, Buller, J.

Peere Williams (1695—1735).

"The Im'UcIi, tlio bar, and the j)ublic in general, are mucli
obliged to him (Mr. Cox) for his very valuable e<Ution of those
very valuable reports H'eere Williams]."— »',w,A v. Iliintiinjiord

(I7m>), :; Ves. Jun. Iv'S, at p. IJit, Sir It. I'. Arden, M. K.
"It [PirrpoN,/ V. Lor,/ ( /„,„,, (171M), 1 I'. Wms. ISS j is most

accurately reported, as most of the eatses are, in I'eere Williams."—
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Cliutoi, V. Srymonr (171)9), 4 Vos. 440, at p. 4(J4, Sir R. P. Arden,
II. K.

Plowden (1550—1580).

"Most lurvmite of all reporters."—llarg. (Jo. Litt. S^i.

Saunders (1666-1673).

"That excellent book the Reports of Saunders."

—

liminiiin/ v.

Wriy/it [ll'Mj, -2 li. & V. l-'J, at p. ^-i. Lord Eldon, C. J.

Starkie (1815—1822).

" The high reputation of the reporter (Starkie)."—J/f///w.s- v.

T/ii' Lontloii (lutl Hoiif/t U'l-sfcni Ituil. Co. (,lSt)(j), L. li. 1 (J. 1'.

336, at p. 33!J, Willes, J.

Strange (1716—1749).

" Strange, who is a faithful reporter."

—

Lynull v. Lonybotlwiu

(1756), 2 Wils. 3ti, at p. 38, Willes, C. J.

Vernon (1681—1720).

" I am very sorry to find that the reports of so able a man should

be so imperfect, and eome out in this manner."

—

lioi/cot v. Cotton

(1738), 1 Atk. 5o2, at p. Oo(i, Hardwicke, L. C.

" It must be remembered that Mr. Vernon, who was a most
learned lawyer, did not publish his own reports, and is believed to

have made the notes, which were published after his death, as

memoranda merely for his own use."— />; re Willath, Will<(ft>t v.

Artkii, [1905] 1 Ch. 378, at p. 383 ; 74 L. J. Ch. m>, at p. 271,

Farwell, J.

Winch (1621—1625).

"Theca.sesin Winch are well reported."

—

Tnnrard \. Caillnml

(1795), T. 11. 439, at p. 441, Lord Kenyon, C. J.

Nisi Prius Reports.

Campbell (1808—1816).

" It is utterly impossible for any judge, whatever his learning

and abilities may be, to decide at once rightly upon every point

•which comes before him at Nki Prius ; and whoever looks through

Campbell's Reports will be greatly surprised to see, among such
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ail imniens(> nnmher of questions, many of thom of the most
important kind, which came bcforo that nohlc and learned judgo,
not tliat there are niistiikcs, hut that he is in by far tlie most of

the cases so womlerfully riglit, beyond tlie proportion of any other

indges."—Ffiifiiiii v. Pnrork (l.Si:j), r, Taunt. 1!C,', at p. If).:,

Mansfield, G. J.

" Such decisions at nisi priii-i as had the good fortune to bo
reported by Lord (\impbell ar(> admittedly of high authority."

—

ShoriiKiii V. Miisoii, [LS!)!>] •> d. B. (J7!), at p. (;s!l; i\[) L. J. Q. B.
•5, at p. 7, Darling, J.

Espinasse (1793—1807) and Carrington and Payne (1823—1841).

"Neither reporter
|
Espinasse and Camngton and I'.T.uej has

such a character for intelligence and accuracy as t > iuake it

certain that the facts are correctly stated, or that the opinion

of the judge was rightly understood."

—

Rcadlwdd v. Miillaml Etiif.

Co. (18()7), L. li. •,' Q. B. 412, at p. 4.J7 ; :5(i L. J. Q. B. 181, at

p. 194, Blackburn, J.

Judgments.

[X.B. — .Some judgiiiPiit.s iire ifportcil liy icpoiteis without iiiiy revision by
thu Court who jiroiiouniod .such juilgiuciits ; iigain, judgc^i oiton write
their own judjrnieiits, and these are iirinted mi the report. INa'haps

the highest juaise meted out to any judge wlio wrote his own judg-
nn^nts is tliat to Lord Ellenboiougli by I'ark, J., in the case next cited.

—ArrnoR.]

" I think I may venture to state, without fear of contradiction,

that, if ever there existed a judgo who luminously and per-

spicuously stated the grounds of a written judgment, what he
did, and what he did not rely upon, that noble, very learned, and
excellent person [Lord EUcnborough], was the man ; and, there-

fore, it is impossible ever to mistake his meaning, though you may
happen not to come to the same conclusion."

—

Niiid v. Mamliall
(181!t), I B. & B. .Ui), at p. ;U4, Park, J.

9
9
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Section II.

Legal Belevancy.

Th( pnicfitioncr xhoiihl cxvlwlv ii.e aasimilatiiHi acfiou of all

jtcdilitiritii'K of flic cfiip, cj-ccpf flit' one that would govern ifH

ilrviniuii bffore ajmlijv.

"In the siijjfgestions of a practical mind, the identifioation

should always turn upon the rclenint circumstances, and overcome

other attractions of sameness on irrelevant points. To attain to

this characteristic is the end of a practical education, which makes
the person familiar with tin; aspects that serv<' the emh contem-

plated. Thus a lawyer in recovering, from his past expe'ience,

the precedents and analogies suitable to a case in hand, is impelled

hy the force of similarity working in his mind ; but, oi the many
peculiarities of the case, ho excludes the assimilating action

of all except the one that would govern its decision before a

judge. His educat'on must serve him in making this discrimina-

tion ; and if (as may happen) !ie is by natural temperament keenly

alive to this one feature constituting legal relevancy', and indifferent

to all other points of interest in the case, he is a bom lawyer, just

as Newton, with his natural avidity for mathematical relations and
indifference to sensuous and poetic effects, was a born natural

philosopher, or Milton, by the opposite character, was a born poet.

That nature should chance to turn out a legal mind is not singular

or surprising, for it is only •; variety of the scientific or logical

intellect, using verbal forms as the instrument, and implying an

obtuseness to all the more popular and interesting features of

human life. To secure a vigorous uniformity in dealing with

disputes, scientific definitions must be made and equally applied to

the most diversified cases."

—

liaiiis' The Semcx and flic Infelkcf,

3rd ed. (1868), at pp. 027, o'>8.

DECISIONS.

Reason and Spirit of Itecisions

Use of Decisions

When Useful
Findings .

.

Judgments
I'linciples of Decisions . .

Rules of Interpretation and Rules of Law Distinguished

Rule of Daw against Prineiple

rousist<'nt Decisions—Contradictory Decisions

Long-standing Decisions

Dicta contained in Decisions ..

Decisions ou Identical W'oids or k>niiilar Grounds . .

Decisions and Judgments affirmed on Different Grounds .
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. 13
. 15

. 16
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. 19
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. 28
. 30
. 31
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Deeinioiix ari' the eridoirr of irhaf is lommoii lan\

" Upon the whole, however, we may take it as a general rule,
' that the decisions of courts of justieo are the evidence of wliat is

common law :
' in the same manner as, in tlie civil law, what the

emperor had once detf^-mincd was to serve for a guide for the
future."—! Bl. Com. p. 71.

Reason and Spirit of Decisions.

Tfie misc/ii and npirtf of ra-scH make hue.

"The reason and spirit of cases make law; not the letter of
particular precedents."—/^V/^r v. Prince (17G3), 3 Burr. VW.], at

p. 1364, Lord Mansfield.

Use of Decisions.

The iixo of devilled eaues is (lie estahlishment of some jtrineip/e

irhieh the Court can follow oat in deeidiixj the case before it.

" The principle is the ng which we are to extract from cases,'

and to apply it in the decision of other cases."— Zo/y/ Walpole v.

Earl of Cholmondelei/ (1797), 7 T. R. 138, at p. 148, Lord
Kenyon, C. J.

" It is the i)rineiple of the decision by which we arc bound, not
a mere rule that in exactly the same circumstances we are to arrive
at the same conclusions. Therefore to say that the decisifjiis are
wrong in point of principle, if that principle was ckarly laid down,
does rot relieve us from the oMigation of following the principle
of the decision."—J/crc// v. Nivk-lls (187-^'), L. 11. 7 Ch. 733, at

pp. 750, 751 ; 4l L. J. Ch. 7(;7, at p. 771, Sir W. M. James, L. J,
" The only use of authorities, or decided cases, is the establish-

nt of some principle which the judge can follow out in deciding
the case before him. There is, perJiaps, nothing more important
in our law than that great respect for the authority of decided
cases which is shown by our tribunals. Were it not for that our
law would be in a most distressing state of uncertainty ; and so
strong has that been my view, that where a case had decided a
principle, although I myself do not concur in it, and although it

has been only the decision of a tribunal of co-ordinate jurisdiction,

I have fult bound to follow it when it is of respectable age and

3
«
3
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liua been used by lawyeAS ns settling the law, leaving to the
Appellate (V,—f to say that oiiso is wronjrly decided, if the
Aiipcllute C(- . should so think."

—

In re lI,ilMt\ Extnt- [\H'U).

Ki Ch. D. (i%, at p, 71-'; 4!i L. J. Ch. 4I.'i, atp. 4l!»,Jes8.jl, M. It.

"Oases on the construction of other Acts or i' striiments

generally give very little help to the ( 'ourt, but if there is any
principle laid down by them wc .m^dit not to disregard them in

considering ii different Act or instrument."— AV/V/ v. Rrid (iHSfJ),

;5I Ch. D. 4(f,*, atp. 4(».">; -V* L. J. Ch. -JiM.at j). 2!J(;, Cotton, L.J.
"Now ca-ses, so fur as they give us a rule of construction, are

very useful ; but it is very seldom, to my mind, that a case upon
the construction of one particular document tells us much about
the construction of another document, unless it lays down some
principle to guide ns^—C/iy;/ v. Iftitn/x (ISilO), 44 (Jli. I). ")(»;t, at

p. "jI?; •">!» L. J. Ch. 477. at p. 4H1, Cotton, L.J.
•' Now, I apprehend that tlie true way to use authorities is to

examine the pnncij)le ui)on which they are based, and to follow

the principle. If located in any other way, <leeisions may often

be erroneously used."—/// ir Mnorc, Jlixirr v. Jloorr, [liMU] 1 Ch.
(i!>l, at p. ()!).); 7(» L. J. Ch. .iJl, at p. M-i, Buckley, J.

C/Lsct of iiiftrpirffifioji nir n ijnidr to a Poiirf of iiifrrpMafioii,

(iiiil help thv Court in loiisiitcriii;/ ir/iat the true iiicfiiiiiiif of
tconl» anil phnixrn muij I:;

.

" I do not intend to go through the cases which have been
cited. I have done so to a very considerable extent in a reported

decision of my own {Leoniiw \. Lroiiino (1H7!)), 10 Ch. L). 4(50;

4« L. J. Ch. 2\~); but I will say this, that the}- are no further a

guide to another tribunal in deciding a ease upon this subject

[(•ollateral security] than any cases of construction are a guide to a
''ourt of consfruction on another instrument : that is to say, they
help the Court in considering what the true meaning of words and
phrases may be, but lay down no absolute rule which prevents the
Court of construction arriving at its own conclusion from the
words used, irrespective of the actual authority of the decided cases

not being decisions upon the same instrument or on the same
words."—/// re Atliill (ISSO), IG Ch. D. ',>11, at pp. ti'i, 224;
oO L. J. Ch. 123, at p. 12(i, Jessel, M. K.
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When Usefiil.

Lirinionx for nscfii/ irlwii tlivij I,,,, ,l,„n, (viioiit or nilcH of
iiifif/jirfrifwii, iiiitl mini hv rnlinililv iiunlin uliirf thiij pit
(III iiifir/inf/ifioii oil loiiuiioii forms.

"For niysf>lf, I mii preipare.l to look at tin. instrunipnt such as it

IB
; to see tho langiiaf,'e that is ii8.m1 in it ; to 'ook at Ww wliole of

the document, and not to part of it ; and, huviuf? look.-il at th."

wliole of the document, to sec (if I can) through th.' instrument
what was the mind of the testator. Tliose ar.' g.-neral priniiiiles
for the construction of all instruments—and to that extent it ? lay
be said that they are canons of construe t ion. But the moment I
depart from those general can(ms of construction applicable to all

instruments—and I am overwhelmed with authorities about what
particular judges have thought about other particular instrumi'nts,
and \yhetlier in this or that particular instrument tiie judge has been
sufficiently satisfied that such and such was the meaning of tlie

testator—I confess myself to be in a hopeless state of confusion.
in the first place, I do not know what mental thermometer thiTe
is to ascertain what exaet degree of certainty is to be obtained.
If there is sufficient to establish the meaning, why is it sufficient ?
And what does that mwin ? It must mean efficient in the mind
of the particular tribunal that has to decide. That tliere are
particular phrases and particular sets of phra-ses to which the law
\rould attach a particular meaning is true ; au.l when unqualified
and unexplained by anything else those words are found in an
instrument, of course you must give to those words or to those
phrases the meaning which the law has attached to them, and it

would be unreasonable if you did not ; because you must suppose,
in the absence of any other explanation, that the person who has
used those phrases, or used the particular word, has used the phrase
or the word in the sense which has hitherto been attached t.* it by
the law, and there is no reason to go out of what you migln call

the ordinary and jirimu fiuiv meaning of such expression." In n-

Jodrei (I8i)0), 44 Ch. D. .J!)(», at p. (i(»5 ; -jU L. J. Ch. .>;{y, at

p. 542, Lord Ilalsbury, L. C.
' In truth, in this case, as in many others, the difiicultv arises

when you look away from the document which you have to con-
strue—when you look into cases (that is to say) which have been
decided on other documents more or less like the one before you.
I do not propose to deal with decided cases at all. It may be that

I
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Itf LKOAL INTKRPKKTATION.

there were exprcNsions in the doeumonts then before the Court
which made the judges come to ((tnehisions wliich 1 cimuot arrive

at when I eome to h)ok (it the will and codicils with which I hiivc

to deal. I do not consider that a decision which is more or less at

variance witli other eases is wronfj hecimsc it is so iit variance.

Cases of ccjuslruction are useful when they lay down canons or
rules of construction, and they are useful when they jmt an inter-

pretation on common forms. Whether in deeds, wills, or mercan-
tile instruments, they may be valuable guides."— y*/,/., Ch. 1). at

pp. 00!», (ilU; L. J. Ch. at p. .>4 4, Lindley, L. J.

Findings.

The fiuiliiKj of a junj or it Conrt on a .sct' o/ft.i-fs, when biutling.

"The finding of a jury upon one set of facts does not bind a
jury upon another 8«>t of facts ; nor does the findin<» of any Court
bind another where tlie facts ar«' not tl > same."—i/(»/Y//7/ v.

Pniint Iron/ MmiK/arfiiriiKj Co. (jH.SM), ;J8 ( _ I>. i-,(j, at p. Ki.j;

•j7 L. J. Ch. H7X, at p. HH-2, Kay, J.

Judgments.

Jiulfjinculx hiiisf he rend an applimhlf to flic partknlar faitn

proreil, or msiimid to hv jirorrd. The /air is not (iliraifn a

loijiral codf.

"There are two oV.-.ervations of a general character which I
wish to make, and one is to repeat what I have very often said
before, that every judgment must l(e read as applicable to the
particular facts proved, or assumed to be proved, since the
generality of the expressions which may be found there are not
intended to be expositions of the whole law, but governed and
qualified by tlie particular facts of the case in which such exfires-

sions are to be found. The other is, that a case is only an
autliority for what it actually derides. I entirely deny that it can
bo quoted for a proposition that may .seem to follow logically from
it. Such a form of reasoning assumes that the law is necessarily
a logical code, whereas every lawyer must acknowledge that th>
law is not always logical at a\\."—Qniii)i v. Leat/irtni, [1!)01]
A. C. 49.0, at p. rj()6; 70 L. J. P. C. 7H, at p. 81, Earl of
H.alsbury. L. C (cited by Joyce, .J., in Xnt; •n/ PiioHnijrnpli Co.,

Ltd. wKdisoit IMI C0H.S0' f,it,d Plioiio(ir<i]>li Co., Ltd., [1!)()WJ 1 Qh.
y;J5, at p. MM ; 76 L. J. Ch. l!)4, at p. 2m).
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Principles of Eccisions

"AIIfh....,,s,. ,l,„I,.v..l„.,.M ,.it,.,i ,,n,l'... ,„ ,„.o,.,....l ,.„ fl,at.™';;-^/M-ui,. .,..., .,,,,. ,, i, i- n.„ 4,i....a .J.

::;;;;;:'''•'' '''''''';;'',''''• -'•-'^'''^.1.:.... wm.';

...y. ;.tl .,..,„ ,t ,s M.tli..i..,„ t'..r ,„.. ,o ,.1,i,l,. l,v ,l„. ,,,i„..i,.i..

, „
'• '" 1"1II.1I... Ir. th.. tluiip wlilrll w.. lire to

. xf. ;. f.o.u ..as..s.,n„l ,., ,,,,.,,. i, ,„ „,„ ,,,„
.^.

,,, ,,^ ,„,„,,,„^,.^ .._
/.W».//W, v.AWo/r/.,w,/,/,,,, 7,7,7 T I{. |:;...t,, I4S

" With r,.s,„.,.t ,0 , .,.,..> wl,i,.|, !,;.v.. 1 „ ,.it,.,l.if i, to b..

"t"^ ^7T''•''''•''r''^'''^'^^'''•'•|'•>--

T 1. ."i .
.'"

'" "" "'"""' '"""" "' -'/"'^"' V. V,rn,r (1,S71)

.'•""': :' ^*;
^^""''i

^'''i"-' '•• '" ••'-'- - oxi,ositi„u of tho
.a^^ intonu.l tor the gui.!,.,,.,. ot th. lions,- of T.on s if an.l wh „1- vvhole r»att..v .houl.I ov,. „... ,. , .,

,,,,,„,,„i ,„,,,, ,^nWa^ol ult.„,atoaH.al; l.va,.,. ,., th.sis of ,ho ™
01 ouit ,.i ..o.onh„ate jun.Ji,-!;,,,,. Th. cas.-s u-hi..U arv cit,.!o nut I „,1 u. as rr. ,,./„, ,,,„„,.. „„ ,,., ,,,^. ,,,.^^ ^ .

wi w .: Y '' - ^l- I-in,.;,!,. of th.. decision l^

,

to -say iMt th,. ,l..e„ions an. uro,.^. iu jK.iuf ,.f i„,uci,,k., if thatrnnciplo was eh-avly h.i.l down. .1,,..^ not rAiL ui f„„x The

„;

i-luuuij, the {,iui,i|,lf oi mo dwisiou, bfcause the

a
3



IM l.r.dAI INTi;i{l'IMVIAIin\.

wlinli- tlu'on' ol' Diir Kysti'iii is, timl tin- ili'i ision of ,

'uiirt is liimliii;; on an infnrior Court .umI "p u Cnurt of I'o-

oi'diniiti- jui'isilii'tioii, in so far as it is a stiitduiiit ol' the law wliif)(

tln^ ('oiirt is lioiind to a('ci|it."— M, ni/ v. SiiL'tll^ (I *7','i, L. It.

7 Cli. r.ri, at |i|p. Toll, 7."(|
; II \,. .]. Cii. 7ir. at |.. 77i>, Sir

W. M. .lani.s. I. ..I.

"Now, 1 III,.' ofiiii saiil, aii'l I irpiiit it, that tlic only Miinj^ in

a jiiil;;i'> ilc( i>ion liiiHliiij; a» ,iii aiitii'iilty ii|Hin a sii)i>rijU' nt Jh'Iko

i> till" ]ii!n!i|il(' npon wliiili ilic ras- \va- ili'i'i(li'il ; Imi it is not

snditifnt tiiat till' lasc sliciulil lia\(' Im'cii di'ii'li"! on a jirini'i|ili' if

that princiiili- is not it.^.lf a ri;:lit |iiin- ijili'. or "W not a|'|ili(iilil<'

to tlic caso."— <^/" < /,. V. A'/.'//-// 1
jssoi. l;; <'li. I». 77 t. at y. 7^.',

;

A\) li. J. Ch. ;i|(», a: . :il:!, .F..sscl, M. W.

"Even a!<sniuinu' tii.it tln' decision u Liihiindnii v. l)inisoii

(1N7','),L. U. l:t lv|. ;;•.",»; H L. J. Cli. |-.'7.\\vnt l.cy.nd i.rcviouB

dt.'iisious, tliis doi . not ..oi'in to ni" to ail'ord any indiratioii that it

was wroii}j;, niduss it can !)' i«lio\\ n that it was in coidlict witli tho

princijdes involved in tlmse earii' det i^ioiin." — '/'I'l/n v, /fmif,

[IS'JCi] A. (,'. 7, at !>. I I ;
(;"> L .1. ( 'h. I at p. o. Lord irersehell.

To Jii'l iiilt Ihi jH-iKrljilr lit' (I i/irisihii f/ii /iii/i/iiii iifs iif' f/ii' /'iii/i/i.s

III till iHiijiiVilij mill iiiih/ III Itinli 'I III.

"Wlienyon want t" find <,at the jirinei]ile of a decision, i*^ is

oidy necessary to refer to the jndgaients nf tlie jnilj^es who \>

in the ..uijorily. and who^c dii'isinn it re.iily was."

—

Snj/ill v.

Jtinil.- ,f Kuijhiii.l (
ISS-.'), !) (i. li. It. .-,:,.".. at |i. olio, Jessel, ^l. \l.

Aules of Interpretation and Rules of Law
Distinguished.

^^ "lu iiiV opinion, rules of e(mstru( tion and rnl"s of law differ

very broadl in this point of view; tliat one (rule of constrnction)

is a rule whic'li point- out wliat a Court shoidd do in the absence

of I'xpress r)r implied intention to the contrary; tlie oilier (ride of

law) is one which takes elfcct where ifrtain conilitions aro found,

althonjjrh tlie testator may have indicateil an intention to the

contrary.''

—

In n- ('wnml, (\iti-,ii-il v. Linl-imni ([s>*7n •")7 Jj. T.

•Ifi-), at i.. ^l»l, IVv. L.J.
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;
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r, M,r,,r<.i, ( IsTT). 7 Cli. I>. l«*l. nl p. |n7 ; 17 L. .f.
(

'li. Ill, iit

p. ii.\ J 1, M. i:.

"Thii'i' lire rmilliitiiij? i|t'>'i(iiun« of jiitl;:i'H i>t' llr>t iiistimci' u|M)f

tliis i|iii'i«f inn III' till' iiii iili'Ui "I 1 »tiit.' iliil y ill ri'^iwit nf ii|i|>i>iiitril

fiiiiils ... I liiivi, iiii'lrr tlii'M' rii'iiiiiisliiiiif*. to t'X|ir<'>« my own

o|piniiin."— In n /''lUiis)'//-', I'mim-. V. t'l,,i,i' i'l,, ' lliii^ll I ell. "i'lO,

lit |i. i'tl ; 7j L. .1. V\\. •,»oti, at p. •,''•:(, Swii.l.-n VMy, .1.

Long-standing Decisions.

Stare Deciiit.

It In i.i/ii nil /i/ i/iiiif/i rtiiii III sli'ih IIII iiiillim ill/ III' liiinl I -iliililiJiiil

llll nil ll fllsi s,

Zl III Jliiiisi of Liinl^ riniiiiil, ii/iiiii llir jiiiiiiiiili III' start' tli'finis,

flliixi' lit I'.l'lllli'lll' till tiiilll'lnliiill llll il'liiill llll' ('iilll'l't III lull'

nsliil till if ill iisiiiti\.

'I'lii I'liiifls ^liiiiilil lif iiinliil mil III nil mill' ilni^imix ulinli, mil

lii'iitif nnnilli^ll'i irmiinm^ mul iiiisrliiir.nis, Imrr nlmul lur

Miinii tiiiii' iitiiliiilli iiijiil, mill Iniiii till If tmliirf mul tin' rfl'nt

Il'liiill till II 111111/ ri'iisiHiulihi III sniijiii^i 'I III liiiri iifiiiliiiiil

n/ioii fill' riimtiirl ol o liiri/r /inrliiiii "/' //((' nwiliimiiti/, us

mil Its Iff' Piir/imiii III ihill, in itiiiUi ik njl'iiliini riijlit'* of

jiriiliirtii, inmj 1'ni)lij In- Inntiil ni Imriiii/ /msmil iiiln llir

iiiliilufi/ nf' I \lilhli.\liiil mill ririiijliiziil I'll'',

t till iii.Ki .1 vmil I'll I'll In thv inliiriiilix nf llir ijrmriil Imi' almiilil /«

ni'i I'l'llli'l. 'liiliyn till 1/ III) I'r turn urtnl IIjinn mill llill'i' Itlilili

llir lilii- nil II imi'lii'llhll' slllijivt.

" Tt is oNtrnnii'ly dungt'VDUs lo slmki' tin- iiutlio. ity of ilfcitlt'il

,.,,sps."-—.l/(-rM»// V. I\':iiiiii' 1 1 n ,
•-' M. iV S. ;{():',. lit ji. .il'i. Lur.1

Klll'lllMllDllgil, ('. J.

" ThiTi' is niiMtluT iliity iiirmnln'iit on ;ill Courts, iiml ]>i'v-

oiiiinonti\ u|iiMi iiCoiir! ol ultitnntc ii|i]mii!, ami wliii'li Ims ln'cn

inviiriablv oli^crved, nainrly. that as rrj^anls tlm-c rules wiiirli

regiilftto till' fcttli'inciit ami di'volution of |i!-"iirrty, tliosc ( 'oiirts

which have to iiil<>riirft instniiiu'iits ami nets of imrli'-.- must tiiko

cii'-e to !)(' vi'iy guiinlcil ai;iiiiist littiiii; iiny siiiiposcd notions as to

the inaccuracy of any nih' wliich h.is in fait Iccn acted iijion,

induce tliein to alter it so as t.) en<lan;;er tiie M'ciirity of jirojieity

audtiths."

—

Ymniij v. UnlnrUnn (ISO.-), 4 Miic(|. II. L. ol4, at

p. ;?4"), liord Cranwoith.

"The ( "onrfs viti-litlv alistain froni ovevruliug cast's wliicli h;n"
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uufhority of ihi.s
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22 I.tCiAL INTKHl'KKTATION

.

unelialleugcd, should not, ia the interests of public coiivenieiifo, aud
liiiving regard to tlie jirotectioii of laivate rights, he overruled hy
tliis Court exueiit upon very .ipeeiul eousideratioiis. For twelve

3'eurs uiid upwards the ease has eontiiiued unshaken by any judieial

decision or critieisin as an autlioriliitive exposition of the meaning
of sect. Ki of tlio Kailways Clauses Consolidation Act, IHVt, in

respeit of tiie matter here in dispute. During siiclt period

hundreds of special Acts of Parliament have been passed sanction-

ing the construetir.n of lines of railway and the consequent inter-

ference witli private rights, and incorporating for that puq)ose the

provisions of the general Act. I'romoters must have sought their

powers, landowners nuL-^t have regulated their course of action,

and parliamentary committees must have given their sanction to

the projects submitted to them upon the faith and footing of a limit

to the powers sought and conceded being found in the provisions

of the gineral Act as interpreted from time to time by judicial

decisions. If so, it is to be presumed that the limit put upon the

powers of a raiUvaj- company in regard to the diversion of roads

and rivers by the; decision of the Court of (iueen's Bench in liii/. v.

Wycomlir Rail. Co. (supra) must have exercised a nuiterial infliK'iiee

upon the rehitions of jiersons (iwning land jiroposed to be affected

by special railway legislation and the pnmioters of that legislation.

As a matter of practical experience, we cannot doubt that landowners

would be advised as to tliese rights and the limits of the promoters'

powers upon the assumption of the correctness of the law laid down
after full argument and in dear and distinct terms by a Court so

constituted as was the Court of Uueen's Beach in the case referred

to, and whose decision, although open to appeal, was not ai)pealcd

from ; and we cannot doubt also that parliamentary committees,

in considering any (piestion of i)rotection to landowners in relation

to rivers and roads, would be invited to proceeil, and would proceed,

upon tlie same assumption. "While, therefore, in considering the

.'igbtsof private ])arties in cases like the present, the Courts are,

on the one hand, bound—as it has been held by the highest

authority—to disregard any representations, whether in the shape

of dcpcsited plans or otlicrwisc, made by tiie promoters other than

such as are embodied in the Act of I'arliament, they ought, on the

othc» hand, to be carefid not lightly to disregard representations

which may reasonably be said to be embodied in a special Act
which incorporates tlie general Act after a jjarticular interpretation

of it has received judicnal sanction, and contains no provisions
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from uliich (•,•111 Iw cill.'i-ttMl miy iiitriiti..ii (,n tlir j.ait of the
l.-gisliitmv, or tlios,. who SMii^rhf ;ts interposition, to .(uostion or
impuf,'n tli(> oornTfiirs.. of tli.it iiilrri.r.tatlnn. To ],iit tlir tiiattor
in aiiotlicr sliiipc, ii„> Cnurl-. sl.oui.l 1„> r.in^ful not to ovcmilo
decisions whicli. lu.t lirin;,' manifestly .•noii<..,us md iiiiseliievous,

Iiavc stood for s'liiic time uncliailen-ed. and from tlieir nature and
tlio <'ff..ct wliicl, tlicy may reisonal>ly 1,,. sui,i.oM.d to liave proiluecd
upon tlifM-oiiduet nf a larp" j.ortiou of tlio community, as well as
of Tiirliamcnt itself, in matters affcctins,' tiie ri<r!it> of property, may
fairly be tn^ated as liavini? passed into tli.> category of ostalilislied

and rccoguizt'd law."— 7'^^/// v, (;„//,,i /'„//,,/ /.•'„//. rv<. (1SS(»)

I--. Ch. D. :'.:{(., at p. ;;:!
1 ; f:i L, ,|. (•],. 7-j|. ,,, j,.

:>:> [Thosiger,'
L. J., delivering the judemeiit of the Court, .lames, C.tton, and
Tllfsiger, L. JJ.].

"AVhcre a series of decisions of inferi.>r Courts liave juit a
construction on an Act of I'ailianicnl, and ha\e thus made a law
which men follow in their daily dealings, it lias 1 n held, even by
the IIousP of ],ords, that it is h.'ttcr to adhere to the .ourse of the
decisions than to reverse them, because of the mischief which would
result from such a pro linn-, of ,.,,urse, that re.,iiires two things,
anthpiityof decisi(,n and the practice of mankind in conducting
their affairs."— y^'r y<^//-/< in//,//, /„ ,-, H'rinht ( l^S.'i), -J;}

(
'h. iT.

UK lit lip. l->r, l-.'S; .VJ I., .r. <'h. .-,|(i, at p'.
.-,f!», .Tessol. M. U.

"There is, Iiowever, the case which has been referred to, decided
by the full Court of Common j'lcas in ls|:;, ./annaiu v. Ifoopn;
b^ ilan. »^ Vj. S-27. That case is not teehiiically binding on the
C.iurt of Aj.peal, but whether rightly or wrongly decided, it was
decided nearly forty years ago, and has never I n questioned
sineo. It has been frequently cited .md conimeuted on, and has
got into the text- books, and the Court of Aj.iieal ought not now
to disturb it. There are two cLisms of ca.ses which must be dis-
tiugiisbed. Where an old case is contrary to the piiueiples of the
general law, the Court of Aiip. il ought not to shrink from over-
ruling it even after a considerable lapse of time. But when an
old decided case has made the law on a jiarticuhir subject, the
Court of Appeal ought not to intcifer,. with it, because people
have eon.sidcred it as estahhMiin.e the law and have acted upon
it"—.Swi//t V. hV,,/ il,ss-ji, II *i. V,. ]). ;;|ii, at pp. :i.')i, ;{.VJ,

Jessel, M. ]{. [cit.'d by J. ird Kshcr, M. li., in J/urn\ v. .Sx/bvZ
(1889), 2-J U. li. I). Uli, at p. GIU; .>S L. J. Q. B. 27-: at
p. -,'77].

r g
I

rPac

S
3



•>i I.KciAI. INIKKfUKIAllUX.

" Wc Imv.', ii is true, tli,. jiowcr of rovicwiiij^ tliut dccisicu [/.'«

li'oiix,' ,n„l J/mV/' (1S7I ). I,. U. i; c. l'. -jij. (u L. J. f. I'. 1 1,-,]; but
whm> fiiciv i.s ;i il.'iisioii us limt is (,n tliu c-xiisc of i.r,.c..,lure wliidi
has been uxaAr ,„„n. than twrlw \ r;irs ii<;.., iui.l wliioli tliorcforo
must iicMssiiiK li:iv(. Imm.u lr.,iu,.iitly .•iil,..| ,,ii ilminfr tiuit time,
and no our I,hs -,„,. t.. tin- l.,-!-latu,v to inv.. it ultm-d, tliis

Court ol Ai-iMral, .-v.ii it dill.nd In.iM Midi dci-iun. would not
now be dis])usrd to osvnule it."— /^v/svr v. AV//v7,.sy»,,/,/' (l,ss;{) \i
Q. 15. U. -iKi, at p. ;!ls ; .v; L. j. ,i. j;, 7;.. ,j, ,, -„; 1;,.^.^^^ ^^' ,.

"Till' coiitiact is oil,, whi.li is ,li,ily nuitaiui'd in conditions of
salo by auction. ,uhi when tli.iv is with resj-ct to it tlm.b.risioii
of such .1 case MS /;.,. V. //, l./rn,,

[^
(lS(i(i). ], ]>. > y^^ ~-, .

;),j i^ j_
Ex. L'd], which havinj^- l-.m on dcnuincr could easily have Ik-cu
hrought by appal to i|,.. j'lv h,. .u-t Cli.nnLcr. and ultiinat..lv to
tho House of Lords, ,md yet oi„. fin.ls it uncl,;dlen-ed until now.
after a lapse of ei-liteen yeins; and when als. e finds that it was
preceded in isiioj.y tlc' ,a>, of Cnu^y. Cun^ [.J Si,,,. 477 I. in whi.h
a deliberate statcaent of ll„. hnv was made, on which the cas,. of
lioxw ll,hh,ni, (.v//y,/v,) was f,.ui,ded, one .'annot but say that tlii.s

Court, according to what has h.vn ibe universal practi^.e, even of
a Court of Error, would de.i.ie now in the same way. even though
it would not have come oii-inally to the same decision. All the
sales by auction whi<h have occurred since tho.se decisions must
have taken pla,.- 0,1 tiie law whi.h had been so published, and
therefore it wouM b.. veiy wron- now for this (',,urt to overrule
those decisions."—/',^/„„r v. .Jnln.s,,,, (\^^\), ];{ (i. ]J. D. :{.>!, at
p. ••rj4; 0;j ],. J. (I 1!. ;5(s, a1 p. ;i-l!), ]!rett, M. K.
"If it were not for the previous decisions, one ini-rhf have

thought that such condition was intended only to cover the
interval b.dore the formal deed of conveyance, but when, in
dealing with nich a condition as this, which is so frecpient on
the occasion of the sale of j.roi.erty, you find that the Courts have
put a particular construction u]ion it which has been unchallenged
for many years, it ^\,.uU b- unjust to alter it, and I do not think
that it is now ..pen t.) this Couit t.. d.) s.) after the ease of /,V,- v
UvMam

[ (bsOUl, L. \l. > I'x. !> ;j(; J,, j. E^. -Jo], which followed
C(inn V. Clin, [;; .Shn. 4 i7J, decid..l in IS:i(). 1 must say that I
do not think thai the Vice-Chaiurllor Jlulins was justified, under
the cireunHtancesi, in differing from those two previous cases."—
Pa/nwrv. J„ln,.su„ (1SS4), ]:! (^ 15. 1). .-J.-,!, at p. .-J.^Z ; -j-'J L J
U. B. 348, atp. -i-H, liowen, L. J.
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" I am b.„u„l fo Stat., tlmt I ajrn.o with what h,.s )„...„ ,,ia bytho other „H.,ni,..r.s uf ,hi.s ,',.,.,t .•,, ,„ i,s „„, l„.i„,, ,,...i,,u,. /,

.n.,,.,sMi,h. to ,,..nv that .lu.ing th. fifty-l.ur vivrs whi.h have
dni,.s,.,l ,uua..,ou.s ,.o„„.a,.ts ...ust Ikuv h..,.„ nm,h.. an,l ,n,m,.vs
l-''""t'";'"tm^otth..k..as..ahIi.h,..lhv r,..,,",:.:

/'"'/., at
J..

.).,S ; L. .(.,,t J,
:;.-,|. i,Vv. L ,|

'•TlH.ai,iM.llants,.hull,.,„vth..,h.;isi„n
i,. /V .1/,., J,,, , „,,^,

1^- K. A. ^ K. S; .•!.-, L. J. A.h,,. (i.an.l the eourse of ,„,uti,;.

nght. l.ut wh,.,h,.r ,t was ri-^ht ,„ ,„„, he says that it i„ too
•'/ .-w oven tor this 11,.,... ,., i„n,rf.,,,, j ,„. ,„„,;,,,., ,^j.

hstuilun.. a eours,. nf ,,,aetiee whieh i,as .onti,,,,..,! un,haiieM..e,l

lM,'h an honty i'.,.t i.' it is n-ally ,„un,l,.,l „,„„, ,„, ...,;„

I.n...huesy,,u..Lonlshi,.sl,.onM.,,,.n.,,i,,.,h..,.no.-. To h„l,l ,hatthe .natter .s not o,..„ ,„ ,,,;.,, ,,.,,,, ,,.. ,„ ^.^,, ^,^^, ^^^^ _^ ^^^
l.g.>at.o,. to a ,lee,s.o„ ,.o„„.a,-v to the i,.t,....i,„. of th. h-Mslat,....
me.vly h..,.ause it has ha,,,,..„.,l. tors.,,.,,. ,..,.„, or oth.^t?. n.,..ai,;
..jehall..,...,! f,,.. a eertain l,.,..,h of t,n.,..--// //. ,. ji^,(May •,'<, iss:.,. n App. Ca..
'*, at p. O-J, Loid Madiaghteii.
"If this were a ..mt.a.t „. ,huiy ..... a.ul if the .le..isio,. had

. e . aet..l o.. tl...o,.^hou, t .o,.nt,.y f„, , ,„„. ,•
,.,, -^ ,„j ,,^,

jMI'M a. Mi'ii.iol.f....

ti.iit we should feel hound to f.

of perso.is who hail actrd on it.

it."—/'A////7V'- /.*

'Ii"w It. on ih,

tv,'ii lhoii''-|

K.oi.i.i

fOct,

l.dtl

li we ilid Hot a

le iii.mljer

'I' L.J. (i. ]!. 1.

•It

wh(

is a wj.oh

iit |i. f, Lonl J.Jsli

l>fi' -il, l>!^!li.^;^
(i. ]j. 1, 17

grei' will

at 11. 'I

1, M. It

n.mib

a a well-kiKnvii diicuiur.it

iidc that has id'tc. be •II laid down, that

ler of V( the (.'oiirt,

iias iict.ii i7i constant use or a

uw.ay from i).'evio..s d^

would have take., a ditb'rei.t

after the i.iea..

to h

11 eoustruiiig it, sl.ni.ld not br(
eeisions, even if tl le tir.st i.ist

i..g of one has Iieen jml

view, beeaiis.. all the d^

u.ee they

"iitnents inadi

live been nia.h' o.. the faith of

iiially deter.nined are taken

till''I Ho Half,'<i/ir. Willi,.

l>.
>1«; (il L. J. (i. J{. ;j.vi.

he n.li. so laid d .wi -I)lUl/l)

"//.V Co., [|,S!C,>] 1 (I ].. .-„,;

Where the.

at p. .-jtlo, Lard Esher, M. 1!

•e is u deeisiou which has stood f

hundred years iu respeet of a subject-n.atter eonstautl

or .i.oi-e than t

.V aribi[.ig

two

iu
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pniutiiT, till- Court docs not ovciriilc it unless nLsoliitely oWif^fd to

tlo so ; nioi'i' t>]it ciiilly, wlicii tin- Inw iis Itiiil diiwii liy tlial decision

has licfii liand(d down tor a lonj^' pi'iiod tliroiii,''li a scries id' text-

books l>y careful writers, and the i;ciieral jiriiiciide on wliich tlio

decision was founded lias often liecn rec ifrid/ d liy eminent judf^es.

In such a ease, even if tlie Court diil not a;i:ree witii the decision,

it woidd not overrule it."— //'«//,/ v. ]\',lliii„i'<, [1S!».')] > (i. ]5.

()•;;}, at |). (i<l"i; tio li. J. H. I'.. 70, at p. 71, Lord Kslier, M. 1{.

" If, by declinin;;- to follow tlie second decision in llnttiin v.

!Snii-lmri>n,ih Vlijr llolil Co (IHI-V),-.' Dr. .t Sni. -V-'l ; -H L. J. CJi.

(iJ''5, we wci'e disturbiu<j; titles or enibarrds.->ini; traih' or eoniineree,

we should treat it us one of tiioso dei-isions which, tiiouj;!i wrong,

it would be iniseliievoUH to overrule. jJut such is not t]u> case;

and it is de.siruble. fnjin all points of view, to remove from (Com-

panies a fetti'r whicli ought never to have been imposed upon tiiem,

and wliicii in practice has been got rid of by skilled draftsmen by

tlie insertion of power to istiue preference sliares in the original

artieh's of association or the memorandum of association itself.

The.se devil • will no longer be ni'cessar\"."

—

An Irnis v. (lax Jli/ir

Co., [If^'X,
;

1 Ch. :;(il, at p. :i71 ; (l(> L. J. Ch. -JK), at ).. -JoD,

Lindlcy, \j. J., delivering the judgment of the Court (Lindley,

A L. 8mit]> and Uigby, L..IJ.).

"In my opinion both tlie.se eases are governed by Siinitnit v.

Jhr/,y (1S4.J), 11 M. it AV. ISl ; 14 L. J. M. C. I4"i. In order

that the present apjieuls should succeed, we must dissent from the

riifio (liridciiili of that case. That decision is now just sixty year8

old. It has never yet been dissented from, but, on the contrary,

it has been followed continuously wy to tht; present time. That

being so, I do not think tliat this Court, after so long a lapse of

time, ouglit to overrule or dei)art from that decision."— /.(vr/// v.

End; Liuiii V. Ciril !S"rriiv >Sii/)/)/i/ Aimicidfioii, Liinlhil,
(
lOOo]

1 K. li. ()()!», at p. ()7(i ; 74 L. J. K. B. 40(1, at p. 4(»i), lionier,

L. J.

''Great importance is to Ije attacrhed to old authorities, on the

strength of which many transactions may have been adjusted

and rights determined. But where they are plaiidy wrong, and

especially where the subseijuent couise of judicial decisions has

disclo.sed weakness in ihe reasoning on whicii tliey were ba.'^ed, and

practical injustice in the cousetjuences that nmst How from them, 1

consider it is the duty of this House [of Lords] to overrule them,

if it has not lost the right to do so by itself exja'essly afHrniing
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tlieiu."— JFcsy l[,im r„ii,ii V. E'lmnnhw l'„io„,
f
IIMIS] A. (,'. 1,

at p].. 4.
>

; 77 1. J. Iv. ]J. s:,, at
i..

,s7, L ,nl h .ivlM.ni. !..(;.
" Thf (.Illy -lillioulty is tliat on.' Im.s U, ronsi.l.r „ ,lv,-iAnn of us

long ago as th.' yar ispj. 1 ,lo not think that is an ah>o!ut,.
roason against a reversal of that .l-.-ision. but un.lonhte.llv it

IS an undesirable thing to upset any eanor> of eonstnietion or
principle of law vvhiej, has been setlie.l for so long that people
niuy be snppose.l to have acted according to it for a eousid,.rable
time. But all these things must be governed, I think, by a
n-ferencu to the sabje.t-matter with which we are dealing."— //./,/.,

at p. «, Earl of Jlalsbury.

//' II 'liri-tloi, l,„.s mil stuiiil irlmlhj iiiHjiusiinmil, ,t ,„,il „,)t hv

JolloUdl.

"The decision in [..ilmiNlirir v. Dmrxoii [(IS7-J), L. ];. |;; 1.],,

•!-'-'; 41 L. J. C!i. 4V7j has not stood wholly uiKpiestioned. and I
do not think that we are bound to follow it merely bcause it has
stood for twelve yars witiiout being autlioritativ.iv overruled."—
Pearson v. l',„r.„„ (iSSf), •J7 (.'h. 1). j I.',, at j,. l-Vf; o4 L J Ch
Vi, at p. 40, Baggallav, L. J.

Lonij-xtmiihwi ,l<nswn., ,>.s tn thr l,in.s,lirll„i, ,,/ ,n, inlvrinr

Court.

Thr rulv (I.S to not onrnilhiij i/rri.ioi,.^ of o/o,,,/ i/,„rs st,ii„li,„j is

Hot Upplirahic ir/icrr f/,r >l,risio„ Is o„r Os to thr jiirisdutioil

of iin iii/crior Court.

"I <lo not think that the rule is applicable which often governs
us in not overruling decisions of many y.-ars' stan.ling, on which
persons may often have acted in making oontra<ts, or otherwi.se.
AVhere tue decision is really one as to the jurisdiction of another
Court there seems to me to be no reason why, at any distaiu'e of
time, a superior Court may not overrule it."— 77/,. (i,ol„ y. K<t,n,r,ls

(1884), l;{ U. B. D. :>m, at pp. .>!»(), oitl ; .Vj L. J. M. C. 14!», at
p. 1")1, Brett, M. R.

(See also pout, Decisions on Statutes.)
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Dicta contained in Decisions.

Old Dicta --Modern Dicta.

Whin II ilirlinii III I'lii Imx In in iiiiiiilnl. uml i\ ///,v /*/ In liiirr

II[III till illnrs iiiiilrnil'- nnil liinliinis liliinn iniin inul iiiiiii,

ur liii'< jiiil nil mil fjiri hiliiiii mi n .\liiliili miil Unix inmlf n

liiir irliiili nil II liiUini- in llnir iliiilij ili.ilinij^, il is hiniinnj.

I)iilil III' niiiilirn /'in/i/is ^/nni/J nnl Inirr nmrli illlinlion ^iiiiil tu

I III in,

Ihi hi mil liinilinij slnnihl //• i.i-nniiinil iiilii.

" 1 tlis(ni"it linlii ill all (•:i>-'s, ainl cvjiccially <//./// ditiiii;;- jrj,'ii-

\\\v\\\:'~\V,iiris V. Sniilh (Iss-.'i. -.'1 Cli. 1). -.'i;;. af \k •,'<•.•'»;

•VJ I,. ,1. Ch. ll".. af p. IV.', ,|,.>-..l. M. I!.

•'
*^|i('akiiii:' I'or iiivscll', I do iint |iav iiimli attention lo tin- il'nlii

111' inodi'Vii jiidj^'rs. as I coii-idir it my duty to dicidc for myM>li'.

This, oj coui'sc, doi's not a[i|ily to di'(i>ions o| niodiTn jiiil;;i's,

nor to old nc Ionized ihiln \\\ cniini'nt judjr,.s."— (^iillUr v. Ilnilli/

(ISS:i). •,". Cli. L). \i, at
I..

't!», .less..]. \[. \\.

"
I ncMT allow my constrnclion of a plain cnactincnt to \w

Itiasscd in the sliglitt'st dcjiri'i- by any nunilur of judicial decisions

or ilirlii as to its nieaiiin<r. when those cierisions or iliiln are not

actually liindiijir npon inc. I read the Act for myself. If 1 think

it dear I express my opinion aliout \\^ mcanine; as I consider I am
l)OUIld to do. < M' couise. if other judf^es havt> cxpressecl dill'erellt

views as to the construction, anil tlieii' decisions arc hindiuir 'm

this Court, tin's Court has simply to how and suhmit, wliatevcr its

own opinion may he. iJut wiieii there is no such hindinj:' deeisi(Ui,

in my view a judee oueht not to allow himself to he Massed in the

coiistructie ' of a plain Act of Parliament (i • it appears to mo to

l)c> plain) l)y any lunnber of ilirln or de( ,.-ions which are not

bindinj.;- on him. The ,iudge oueht, with all due respect, to

osamine into tluMU, but he must not allow any number of iliiin, or

even decisions which are not binding on him,toaifcct his jude-meiit

except in one peculiar case. That ease is peculiar, and, therefore,

1 will mention it. WIhmc a scries of decisions of inferior Courts

have put a construction on an Act of i'arlianient, and have thus

made u law which nu-n follow in their daily dealines, it has been

held, even by the House of I^ords, that it is better to adhere to the

course of the uecisions than to reverse them, because of the mis-

chief which would result from -uch a proceeding. Of e lur^e that
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r<'r|iiir.'» fw.) <hiii;rs. anlii|iiify "f (l.'ci.sion. ami tin- pra.lii'o ..f

inimkiiul in < '(iicliictin;; flu-ir ad' lir-^." —A'c /)///- /!'///.//, //* ;,

»/'/////// fiss;;,, j.-i CI, |, lis. ,.|t |,|,. I .'7, |v>s; ;,•.> [, ,\^'\^ r,^,^,

lit ].. .)|S, .),,ss,.l, M, i;.

"I jN'rf.'.tlyiiiiinil (IimI, .•illlioiiol, tl,,.,., ;,,, 1,,,,,,, ,„, .,icli jiKliriiil

(I'ciMnii. y,-\ if I riiulil tillil tll.lt this lii.l 1m.|.ii mii :hii'|it.Ml :/ir/^,j„

of liiw, and tliat if \va'< liiv.'ly l.> liiu.' allr.l.Mi (|i\. i^ .oiitifirf.* imd
<l«aliti;.'> lictw.-cii mail aii'l man, aii'l tint liy mil l'.>li,)-,viii;; i| |

siidiilil lie ilistiiil.iii,' aiiytliiii-' wliicli li i<| 1 n ,1 ii, lnnni.r

times o\ir imil ov.t aj^aiii on tln' laitii ..I the <l.,hnii, I should
ft'i'l myself lioiuil liy it.aiid i slumld decline to de<>ide in n|i|M.>i(i,in

to il."— /// rr liii.shn- (j.SSl). -.'(I Cli. I) S(||_
,,, |, Sji ;

.",:;
| ,, J.

Cli. 7JJ, at |i. 7;;i, Pearson, .1,

'•
I nni .xtreniely ivluclant to dciicli- anytliinif except what is

necessary for the special case, liccailM. I hdieve hy lonj,' experience
the jud;;nients come with far more wei^rhf and "-ravify when thev
come upon points whiih the judires are liound to decide, and 1

think thai (,'iilrr <li,hi, like the proverhial chlckeii> cif de-t iiiv, coine

hoTue to loost sooner ..r lat.^r in a very iincomloitaMe wa v to the

jud<,'e> who have uttered them, and area yieat s )urce of emhirni<s-
nient in future cases. Tleiefoie I al)>taiu liom juittin;: a con-

struction on more than it is niM-e>sary to do for this particular case."

— (W,c V. Xi'ir Illnr Ciiiiiii^in,/ (ls,ssi,:is VA\. i>. oii, at jm. ;,i. 7|
;

>7 L. J. Ch. ;iS!t, at p. :!!»(>, I'.owen, L. J.

"Sir (ieorgo .Ies.sel has pointed out in (liiillir\\ Unilh/ {\^s:\)^

2'-\ VAi. 1). Vi. \\\ p. d!», and in /> //<o7< W'illri/ (jss:;), •.>;! ('h. I).

iix.atpp. Ml, I-JS.whiit I think everynno must a;;ree in—tin- ino.x-

peilienoy of deciding any case uiion the authority of the i/ii/n of

modern judges. There are old i/ir/n of great judges, wliieh have
hoen followed hy many decisions and have hiMome maxims of the

....V, liiit modern /ir/>, are hut altenipts to endioiiy. in a short form,

the result of d(>cisions on statutes which any lawyer cm examine
for himself.'"

—

Ihislnnidil V. .'t/iiijiii'/i; [ls!i| : :i ( h. ;;i((i, at p. .'57(1
;

(ill L. J. C"h. .Sdll, at p. S-J(;, Kay, L, .1. '

"No i/iff'i of text-writers or judges, however ominent. if eon-

trar}' to fl.ved priiu ijile or the words of a statute, can have the

force of an amending Act of Parliament, or ahsolve ns from the

duty of ouri-olves a[iplying the principle or construing the Act."

/// /r MrCiilImn, Jfrf'ti//„ii, v. MrCillmii, [jKo]] 1 Cii. 1 }:!, at

p. I"i7: 7(> L. J. Ch. vJt.'ti, at p. ','11, K'igby, J.

i
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w \.yxt\i. INTKRIMJKTATION.

Decisions on Identical Words or Similar Grounds.
Ihntidiis nil t'l, iiitiriirittititiii Iff iiistriniii ii/s, if' llir iron/s nrr

Hililicill, iirr not sirirfli/ liiiii/iiiif.

Jtirim'oiix oil (hf iiifirjinfiifioii of iiislriiiin „ ,f tin- in,nix inr tuihj

xiiiilliir or noiiii ir/iiif sliiil/nr nfr not liliiiliini.

On II i/io.yfi„n (if iii/n/infii/iuii mil Ihe ilnisiun of tin- yt/'jiiit/

Coiirl on siniiliir ijnininU is not hinilinij on miotlnr i'onrt

uikI iiniili lifci III II Com I t iijioil Jin isiliitimi,

" No jiiilgo objects more tliuu 1 do to reffriinf,' to niithoritiog

nuTolv for tlif |iiir|)osf of fts((.rtiiiniii{» tln« const ruction of n
(locuTiu'iit, tliiit is to wiy, I think it is tliK duty of a Jiu1{,'h to

nscwtiiin tlic construction of tlic ini-trnnicnt before liiin, and not to

refer to the construction put hy aiiotlier judi,'e iijion an instrunie t

'.orhaiis similar, hut not the Rnnie. The only result of referring to

authorities for that puqioso is confusion and error, in this way,
that if you look at a similar instrument and say that a certain

eonstruetion was jait upon it, and that it differs rinly to pueh a
.Uight degree from the document heforc- you, that you do not

think the difference sufficient to alter the construction, you miss
the real point of the cas^e, which is to ascertain the meaning of the
instrument before you. It jnay be quite true that in your opinion

the difference between tlie two instruments is not sufficient to alter

the construction, but at the same time the judge who decided on
that other instrument may have thought that that very difference

would be sufficient to alter the interpretation of that instnmient.

You have, in fact, no guide whatevei ; and the result, especially in

some cases of wills, has been remarkable. There is, first, document
A., and a judge formed an opinion as to its construction. Then
came document 15., and some other jiulge has said that it differs

very little from (hicument A.—not sufficient to alter the construc-

tion—therefore he construes it in the same way. Then conu's

document ("., and the judge then compares it with document 1J.,

and says it differs very little and therefore be .shall construe it in

th(> same way. And so the con.structiou has gone on until we find

a do<'unieut which is in totally different terms from the firtt, and
which no human being would think of construing in thi same
manner, but which has, by this process, conu' to be construed in the
same manner."

—

Jx/n/fii \. Snlilnn (1<S7;J), L. li. 10 Ch. -"ii^, at

p :}!»:. note (1) ; 41 L. .1. Ch. .S.")!*. at p. ;{(i;{, .Tessej. M. R.
Nothing is l»ctter settled than that the cou.struction put upon
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nn iiistriim.'tit l.y a ('.Muf nf law or equity is iw.f l.in.linj? on nnotlwr
< ''Mirt of law ,,!• .-.iiiity, . v,.,, of it,f,.,i.,r jiuixli. f i,.ii. „s pgnr.ls tliP
••ousfni(tiuii of an insfnini.^nt .oikIu..! in soni.wliat similar Inn-

T.. .1 Cli. •,"<;'.. at !>. js.-,. J..SS, :. \[, |{.

" \ofIiin-r is Ix'tfor Ijiiowii tlmn tliaf on a .|ii..stion of mm' con.
f-trncti..n ovn fli.. .l..,.i^i,,n of tl„. App....! ( 'uurt on similar jrroui. Is
IS not l.in.:;n- on Mnothor <',„„•(. „im1 nui.l. I.s. ,,„ a Cunrt nf
-liiul juris-li-tiun. As r.-anls tli- .onsfn.rii.ai of f|„. in^fnim.'nt.
fvon if tlicr.. ,ir- flic idmliciil \\..n|s, ahl -1, wo f„ll„Nv tli..m'

('locisionsi. tli.'v an- not strictly Mn-lin^r; l.'if on similar w..nN
flM'V aro not l,imi;n>r." - II'kI.- v. I„„.I„„ I'n.rhlml ItnU.I!..,, Sum hi
\^X-U, •!•> Cli. \). it.::, at y. Ill ; .Vj I,. .] , d,, .-.,|.af ,,..-,f'

" It ii].|...,irs to nu' fliat a lam.-ntat,!.. waste of j.i.lir-'iil time and
iM.w.T is oft..t) involv...! in cxaminin- decisi'.ns with r.-anl fo tli..

mcaninf: of words wliicl. witl, on. ,.,,nt....> aro (apal.l,. of om-
moaning' and with another context of anotl...r niea in' n;-."— /•',„//,/,.,.

V. Anliu,,,
I
I'KI.'J I Iv. IV 7(H», af ].. 7(H: 71 I, .1 K 15 »'»'»

at p. .-)(»•,>, Collins, M. 1{.

"In a question of construction, in my view, no jud^' is bound
l.y the do<.isiou of another judfre. Me is obli;;ed' t.. express In's

vnnvof the tneaninrr „f the do.ument wliich he has to construe,
and in expressing that view, in my opinion, he is not h .und bv
the view of somebody els.-. 1 r.-member heariiifr Sir ('...orpe Jessel
sny that he sho.dd not re;r,,,d him-elf as bound bv the de.ision of
n previous judj:e ,,n the construction (,f the identical d,.cument and
the i(h.ntical passap' of the document whidi he had to .oustrue."— Piilliir \. Iln,i,l It/or/,- (,;,// Miiirs „f lii,li,i, lj,l,^

j

IIMC,! •,' (
;|,

Vil. at pp. »;i7, V.\^ ; 74 I. .1. ("h. 7.-.:i. at p. 7.,s, '.Varriui^Mon,
j'

9

I
\

\ _ •fl
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Decisions and Judgments affirmed on Different Grounds.

hrhiir^ n-.,(hfx ll„- jmhjinriit <,f Ihr ( '„„rt l„l.„i- no ln,„i,r
liiiiilliiij.

A ,l,'-i.-<i„„ aJfiriiNil ,1,1 illjlii;,,/ ,ir,„u,:l.s in„„ //,„.<, „/ //,r r„„rt
hrliiir is liiiKliini, l„il mil s„ tliv nnsnns ,/,rri, for it.

" The decision of tiie (".airt of Appeal was aliirmc.l, but not th..

jutlgiucui, and that i> a \ery luiportaut distinction. Wlien the
House of Lords afKrui a decision on different grounds from those
of the Court below, it is evidence, in fact proof, to those who know
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tho j)ra<tirfl of fho lloiiso (»f Lor<K flint tli.y <lo iKit ngrt'P with

ttifixo jfroiiinlj^. 'I'licrft'ori' ii jiitlfftiii'iit no iitliriiK i|, ho fur frum

Ifiiviii),' fill' jiiil;,'riiiiit of till' Court of Aiu'i'mI iiit.uf, shows tli<'

Cfiiifmrv, ami llml you aro no li.ii;.'-! r ImhiikI \>\ if. Tin- iikti'

nflirniniKi' of the d.i i>ioii is (jiiitt' a (lilt.niit fliiii;.'. Voii an-

lioiiml liy flic cjccisioti liiit not Ky tlif rcasinis jjiNcii lor if."

—

I/,/,/,

V. Lnii'/iii I'fiii-iiii ,it r,iiii\liiiii Siiiiihi
1

1 '•.H^!), •.';! (li. I». In;., nf

].. lU; •"..' I. 1. Cli. .".H. at p. -IJ. .I.ss.l. M. I{

Si;( HON- 111.

DIX'I.SIONS ().' (!(JlKTS.

Ili'ii-iniis (if ( 'oiu-t- f,t ( ',)-i)ii|iiii,tr cii-
(
'(III iin-i lit Jul i-(li(ti(iii

Siijii ricii ( (iiirt-

l.did I liiimclldi'-. ( (lint

House of LcnU
( '(iliclli .M'llcss (if Il(>cisi(itl-<

hid' |i(ii(l('iit It'Msoiis (if I,.ii(l,

liicciiiiciliilili- Ciivi , (if III, II f i.iinls

I'livy tVmiicil

Kcclcsi.i-ticMM (lints

l!:lil\V:iy t'dllllMl.— iiilKTs

.S(it( li iiiiil Iii^li (
'(1111 1^ ... . , . .

Scotcli ('(lint (if Si'ssidii

AllK'l icilll < (llllts

I'Adl

. m

. ms

. -M

. 41
i>

. 41

. w

. 47

Decisions of Courts of Co-ordinate or Concurrent
Jurisdiction.

//// f/ir nimiti/ or riiiirfi!.;/ n/ ( 'it/irt-i, Ciiiirh itf rn-urililKlt)' or

iiiiii'iirriiit iiirixdiiliiiii Jiilldir 'nir iitinf/nr,

( 'I'lirh nf i-i).iiriliiiilfr jiiiisilirlini) iiin-il nil iijiuii lliv o/jiiiimi Ot

llir llliliiiill If,

(hi I III ijriiniiih. iiljiiilir'uil riiiiiili/ II Cimrt /mirs tn its mni

l/' II.\IIIIIX.

11 Inn l-'lsi.-i III til, sililii Ciiilrt nr III Ciilliis nf in-nriliiullr hiris-

illilinii iirr ill nitiOlfl, il Cuiirt liiiixl .-i'lii irilli nliiili nf till In

it (iijni ".

Jf'lilll II Clillit is. iijllillhi ililiitiil^ if till rilsi- riilili.s lirfori' it llqilin,

it inll r.rrrrixi' nil iinli jii inliiit n/iiiiioii iniil iil/iilr I,
if niir nf

thv tllO t'ii ir-y.

U'/iiii II Cniiit /.v ii/iin//i/ ifiriitii/. ify /iiili/iiiiiit is lint fiiiiiliiii/ nn

(I Cniirl III' ri>-ni;l'iiiitr iiiii\ili, liiiii.

"Thu rule is this: tlmt whcri'vir tliei'f is a (lecision of a Court

of coueurreut jurisdiction, tLi; other Courts will adopt that as the
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bnsis of tlioir ilfci-ion, jiritviilol it vnu Im- iqiix'silM from. If

it ciinnot Iti' iiji|>..|ilt'il from, tlii-ii tlipy will (AiTciw their own
jiiilKtiioiit."— A."/, V. /'/„ \,„//, S/„ff„r,M,irr U^iil. Co. (l-^tlil),

-'l» L. J. M, (!. loO. at |,. |.V,, I'ollM.k. ('. l\.

"Tlint iM, wh.-r.' tlioy think th.- ju<l>r(iifiit of th<' otlit-r Court
wiM clearly wrong ; not wImt- it is u doubtful iniitt.T."—
f'i'f., Miirtin. H.

" 'Ihough I liiivH thi highfst ronii... t for the nuthority of

W'illiunis. J,, I think wt- inuxt, in a t'l.urt of co-onliniitf juHh-
<liition, mt upon fho ii|.inioii of tliw nmjority. even if 1 did not
think, lis I do, thiit it puts tlic liiw on ii just iind fonv»>nit<nt

ground."— />»»///./ V. SmUin;/ (iNtitii. I^. }{, 1 «i. H. .•,s.'), at

p. »il7
; ;J"» Ii. J. Q. B. •.';»•.', lit p. ,'.")0, Hlii.khurn. J.

"Tho whole theory of our system is that the ilfeision of a
superior Court is binding on an inferior Court iin.l on a Court
of eo-ordinate jurisdietion, in so far as it is a stat.'ment of the
low wSich the Court is boun<l to uceept."—J/r/vy/ v. SivknlU
(|h:-,>), l. u. 7 ch. T.i". at p. ;.*] ; n l. .r. ch. rt';;, at p. rri,
Sir W. M. James, L. J.

" ft would not be right to (verrule the decision of n ( Vmrt of

co-ordinate jurisilietion, unles.s we were \ery deaiiy satistied that

it was wrong; and it would h'ad to endless confusion and inter-

minable litigation ' tlie Courts wej* to make or find minute
differences in the language of instruments for the purpose of

e^cajiing from the authority or apparent authority of previous

decisions."— H'/^<' v. Vtinil, (iMTti;, ,' Ch. I). a4H, at p. ;J.J7
;

4o L. J. Ch. .Vi:}, at p. '>M, James, L. J.

"Wiicn I first hail the honour of sitting here, I used to think
myself bound by any decision of a Vice-Chancellor that was
twenty years old

; but the Court of Appeal in one instance held

that I was not so bound. I then reconsiilered my position, and
thought I was not bound by any decision of co-ordinate authority:

accordingly, I hav<' since frequently (hrlined to follow such &\xi\M-

riiyr—(hhon,f to Ruirhtt (IHSO), l;i Ch. D. 774, at p. 77'i, Jessel,

M. II. (cited by Joyce, J., in /// /v li'triiixintrfh, [1IH)."<] J Ch 1

,atp. ;i).

"That rtheCourtsoftiupen's Bench, Common Tleas and Exchequer
following each other's decisions] was u matter of courtesy. The Vioe-

Chaneellors did not consider themselves bound by eacli other's

decisions. I have differed frequeiitly from Courts of co-ordinate

B. D

\
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jnrmVwium:'—(Mf,nrf,/, v. Smifh (IHM|). 44 I,, T. VV.i, at p. 4»0.

JUM.I, M. U.

" Tliut ciixH [Low/oil •1,1,1 Sorlli H'fofini It-nl. Cit. v. limkmiliitrr

(IM74). L U. 10 U. W. <•((; ill K . <'li. n»; It I. .1 M. <'. l'*'*]

in not lUi iiiithnritv which i» liMidiiijr ii|miii iih, ht'.iiii»»> in tin-

Kxi'hi'i|iu'r ('iiiiml»r, whirh wiik ii Court <>|' nt-iirihiiiitc jiirin(liitinii

with imrM'lv<'i«, the jmlp-H wt'p' t«(|imll.v flividtMl, uikI thiTcforu the

jllilj,?TMi'llt i»f tho (iUi'fll's H<llrll Kti.i"! llllilllH'<l " -.S'w'A V. A'/W

hill, AxxiMswn,/ Comwi'/ir (IKHJ), |U Q, H 1», ;V,»7. lit p. !JJM ;

•)'.' L. J. M. ('. I. Hntt L..I.

"Thii* riiiw'H fill' <iiit'stiini whether any t'ourt i* Ixmnd hy •*

d^'c'i^ic>ll iif itH own, wiiich 'h'ii»im wns ^rrmindcil mi the fin't that

the mt'iiilM'is of th<' Court pii'-MMit wi-icciiuiiliy 'ividt'il. It wiinthH

cuNtoni for t'luii of the Courtn in \Vi'»tniiiisti r Hull to hold itwlf

lM)und hy 11 |ir"vious decision of it^-elf or of ii Court of ro-ordinatf)

jurisdii'fion. lUii there is no stututeor loninion hiw ride hy which

one (Jourt is liouml to ahi^le hy the (hcision of miother id' eqiml

rank, it does so sini]ily from whuf niiiy heeaUed the eoniity uniong

judp'H. In the same way, tliere is no eoinmon hiw or ntatutory

rule to ohii;,'!' a Court of hiw to how to its own ileiiKion, it does mo

iigaiii on the jxrounds of judicial comity. Hut wiien a ("ourt is

eijually divided tliis comity does not exist, for there is no authority

of the Court a» siieh, and those who follow must ehiMme one of two

adverse oiiinions. And if the hookj* are examined, I have no doubt

it would he found, if authority tiiere he, that when a Court is

eiiually ilivided, if the ease comes before it a;;ain, it will exercise

an independent opinion and abide by one of the two views. The

ease may he different as regards the House of Lords, since it is

the u.timute Court of ApiH-al, for if it i>- otherwise there exist -> an

uncertainty as to the law."— 77/' rmi Cruz (No. -*) (1>SJ\ !i

r. 1). !»»;. at ).. !t.M; rr.i L. J. 1'. ;W, at p {!». Krett, M.U.
*' A Court of law '.s not justified, according to the comity of our

Courts, in o\erruling tlie (h>ii»ion of another Court of co-ordinate

jurisdiction, and therefore the Vice-Chancellor ought not to have

differed from those fonner decisions. Tnat is the rule which

.lessel, M.r., adopted in /» ;v Tnim; nml Sh,ll,m [(IM7!»), i^JCh. D.

i;{0 ; 40 L. J. Cli. 1 1 \}r—Palmn- v. .!uh,m„i (ISS4), L'J d. Ii. D.

;501, at p. lioo; i»;5 L. J. Q. B. 34.^ ;
' p. :i">(». Hrett, M.R.

" The Court ought ne\er to com- to tho conclusion that two

cases in the same Court, or in Courts of co-ordinate jurisdiction,

are in conflict, unh'ss it i.-* obliged to. 1 agrte that if two caaes
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'•n. Ill ,.on»li..t th.. <?.H,rt i.,(,.t .ay wifl. wlu.li ..f t!,,.,,, it ..^r.'..,."—

•>" I.. J. U. n. ;»•*>. at |,. '.'O!*. |„„.,| K,|,..r. M I{.

"Til.- ..Illy ofl,,.,- ,,„.. il.ai ),,,. >„vMM..n...| m.. anv .lilli..„ltv U
that lM.f.,r..Jv.k.-\vi.l,. J,. ..( /„ ,, //,„,/,/. ]sur,] id, io!.;",i|
I- J. Cli. I7<». That i» a .|.>,.isi,.„ .,f a ju-l-.. .,| lir.t iii«tan,.,.'lik..
ni>>.'lf. Onhnarily. in tl...«. ,.a^..^. | .|,„n|.l alway. f.,ll..w tl„.
.l.-is.,,,, „i n ju,l^,. .,f ,..,-ur.li,.al.. JM,i*li,.ii.,„, ....l..:, M,, ,„i,Hi|
I .lifr.'iv.| tr..r.. it."— /;„/„,/ V. /),„/„>.,, [1,H!»7

1 I Ch 7|'» at
p. *-.';(; »i.i I. J. CI,. :UM. at |.. :u;», If,,,,,..,. J.

•• WI,.it..v.T „,y i,„Iivi,l„a| .,i.i„i.m ,iii>:lit liav,. I „ i„ tl,..

al.H,.,„... of authority. I a,„ h,,„„.l l,y ,1... ,l..,.i,io„ „f th.. Court of
Ai.p..al or a Court of ..o.o,-.|i„af,. juriMlJ.ti,., -iuijlar fa..f..*'~
/.//.,« ,V Co. V. A-,/,,/,,//, (./,, „„,/ Mi.l/.,,„l l>.,„l; |,H,.;| .> 1^' |{

l-i'. at ,,.
|:{S; 7... I,. .,. K II. 11;.-,. at ,,. |.;r. .lo^,... .J.

'

"Til.. C.ui-t ..f A|.|...mI ha\.. r....,.„t!v iv. ,,-„i/,.,| tl,at it i^
|l.'Mrahh. i„ tl... pul.li.. iu...,...,,. ,„„| i„ ,„.,,„, „,,„ !„., ,„ ,,^^^^.

know with ......taiuty what th.jr ,.osti„u is that Court, .".f

.•-.-..nhnat.. juris.li..tio„ .shoul.j f„ilow th..ir .l.-.isions unh-ss ll,..r..

nre .troUK p-..u„.ls whi-h ..„al.l.. th.. Court to my timt tli.. ,,r..vio,H
.lomioHH o„>rl.t not to ho r..llow...l."_A„w,.;r,.,„/y r„,„„//

V

S,-h,.rz,k^
\
1!.,,.^] ... K. It. ,,,^-_ ,., ,,

-„„ . -,
,^ _, j^: jj

^^^

1>. !'•;-.', J.or.l AlviTstonc. ('. J.

Divisional Court and Judge at Nisi Prirr

.

"\..w, alth..i.-h I ,My....|f ,ui-ht not ha ... .so .l..,.i.l,.,l, I shouM
not h,. ju.st,ti..,l as a ju.jp. sitlin;; at .,/./ /„/„.. j,, „..t ••onforminK
t.. .1 ju.lKn,..nt of th.. I»ivisi,,nal Co,,.! whi.h h.s n.-t U...n
..X|..,.s>ly ou.|.ruh.,l or ju.li.ially ,l,sa,.|„ov,.,l, unh-s.. it was ahs...
lut.. y a.i.l un.,u..^t„.„ahiy ..j.-ar that it was i„..onsist.„t a.ai ..ouM
not 1h. n"..o:,.ih.,i with later .h...l..ions of l,i>h..r autho.itv."-/.'^/.,,
V. lir.vf Fn,;i.,/I (\„>s„li,lnt,,l, [llKM] j K. !. ,;;„,_ ,„

"

,j,;,; . -.j

L. J. K. \\. •,'.!», at !>. ;;oi(. Kfimcily, .j.

King's Bench Division and Chancery Judge.
"Thouf?h w,- (lvinj,/s li,.,„.h Division, .uv not houu.l hy tlio

teemi.m of a ju.lg.. .ittin;r .ih.no in th.- Chanc-rv Uivisio,, w..
8ii..ul.l u..t .hllV.r fro,,, it ,inl,..,s w,- xNt-r.' ..[..arly .sutisH...l that it
was wronj,'."— /y/v/.sv v. Louilmi ('„ii„hi Cmiinl riKOil •»

K' 15
;Wb, at p. ;i40; 7;i L. .1. K. 15. Ml. at p. .si.i. Lord Alver-
stone, 0. J.
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Old Court of Appeal in Chancery and Court of Appeal.

"As a rule, tliis Cctiirt ought to treiit the ilwisious of tlie Court

of Ai)j)(^iil in ("haneery as biiulinj;: authorities, but we are at

liberty not to do so wlicrc tlierc is a sulHcient reason for over-

ruling thcni. As the doeisiou in Tan^fll v. Sniilli [(lS;jiS), •> D. & J.

71;l; '^7 L. .1. Ch. (j!)4] may lead to ennsequences so serious, we
think that we are at liberty to reconsider and r«>view tlie deeisions

in that case as if it were being reheard in the old Court of Appeal

in Cliancery, as was not nnconiinou."

—

Mills v. Jciniiiitjs (1,S8()),

1:3 Cli. IJ. t);5!), at jip. (i4!^, til'J ; V.) L J. Cii. 2(»!>, at p. 'Jlv!, Cotton,

L. J., delivering the judgment of the Court (James, liaggallay

Cotton, L. JJ.).

Exchequer Chamber and Court of Appeal.

"We (the Court of Appeal) are, of course, bound by the

decision of the Court of Exchecpier Chamber in the case referred

to as that of a Court of appellate jurisdiction, and which, there-

fore, can only be reviewed by a Court of ultimate appeal."

—

Niiiinit V. Smith (1^7(5), 1 C. r. L). 4-,*:J, at p. 4;j;i ; 4-J L. J. C. P.

697, at p. 70-'>, Cockburn, C. J.

Decisions of Superior Courts.

DrcixioiiK 11/ -superior f'tinrtx iirr /liiidiui/ 011 inferior Coiirtx.

" The whole theory of our system is, that the decision of a

superior (."ourt is bin<ling on an inferior Court."

—

Merry v.

l^iekiiJh (1S7-J), L. U. 7 Ch. 7;i:5. at p. 701 ; 41 L. J. Ch. 7b7, at

p. 771, Sir W. M. James, L. J.

Lord Chancellor's Court.

l)eei.\i<iiis (»/ (I I.onl Chtniei llor, xittiiuj alone, (ire i/eeinionx of a

Superior Coini of Ajijieol, hiif ore not to in token ox

(/eeifiionx of the Court of .l/ijieol. Thei/ irere liiilile to In'

reheard and to he orerruled tnj the Lord Chnneellor himxelf

or his siieeessor, or the (\)nrf of Appeal.

If the derisions of tiro Lord Chnneellors are eonftietinij, the

dicixion of the satrnqxent Lord CInineellor is entitled to

greater neiijht, heeause the saltseijuent Lord Chanrellur could

overrule the deeisiioi of the prior Lord Chaneellor.

"For us to reverse the judgment of a Lord Chaneellor would
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require a treniPiidous •nso—n ease of a oloai- .mtoi-."— niwrhlon v
Burnnrs (l,S7f»), i'J Ch. I). .-Jl, at p. 47, Janios, L. J.
"I flunk I may np- for niysHf (and T believe I am expressing

he V...US of the oHk . :....„.l..,.s .,f the (',.„rt) that ^ve on^^ht not to
lay down a8 an absolut,. rul. that .leeisi,.„s of Lord Chaneellors, at
all events sittino; alone, are to b. taken as derisions of the Court of
Appeal, and absolutely bindinj; on this ('..un so as to prevent us
from even looking into the gr-mnds or ..onsidering tl... ease which
was before the parti..ular Lord Chaueellor. I'.ut no doubt the
greatest weigbt ought to be given to sueb de..isions, and unless
they are shown t.. be manifestly wrong or manifest iv contrary to
the general current of authority on tl„. point decided.'it appears to
me that we ought not to take upon ourselves to overrule them "-

w'n-
*"'

''t^'*;
^'- ^•' "' '• ''"* '^''""'-*''' r- J- ('•'t'^J I'V Vanghan

Williams, L. J., ni //, rr lM>;rl, [1 !)();{] 1 Ch. :j,s.j, at p m> ?'>

L. J. Ch. 78, at
J).

,S0).
' ~' "

•' I may say I do not eonsi.ler the decision of a Lord Chaueellor
IS absolutely binding upon us, because everv Lor.l Chancellor's
decision was liable to be reheard not only bv himself but by his
successor, and there are known instanc-s of it. When I wa«
sitting with Lord Justice M-dlish we <lid rehear decisions of the
Lord Chancellor Selborn... There is alwavs this to be considered
that It IS the decision, no doubt, of a superior Court of Appeal'
but It is always qualifie.l by this, that according to the old practice
of the Court of Cliancery it was liable to be rehcard."-J.v/.,,o///, v
Munn (1,SS(.), \:, Ch. I). :{(i;$. at p. .•{77. J.mies, L. J.
"I think the Lord Chancellor, wherever he is sitting and

whatever cases he is trying, is still Lord Chancellor, and that his
decision 18 binding on ine."-/vy.„;/. Vin„- of Ht. Mun,, Wiafon
(1S81), IS Ch. D. (i4ti, at p. 048, Fry, J.

" It must be remembered that where we have conllicting decisions
ot two Lord Chancellors, the decision of the subsequent Lord
Chancellor is entitled to greater weight, because the subsequent
Lord Chancellor could overrule the decision of the prior Lord
ChanceUor, and sometimes did. It has not been the practice of
modern Courts to exenisethe juris.liction quite so freely as the old
Chancellors did, but they overruled one an<,ther, and sometimes
they overruled their own decisions without the slightest doubt or
hesitation. There are remarkable eases even in modern times in
which a Lord Chancellor has overruled the decision of his pre-
decessor. One of the most remarkable is one of the eai^lier oases
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heard boforo Lord Lyndhurst, wliero he varied a decision of Lord
Eldon's. There is no doiilit iilioiit flio jurisdiction or about its

being excreised."

—

llcitli/ v. //'/v// ( ISS:.'), -,'1 C'h. I). '-V-Vi, at p. ;{4ti,

Jessel, M.R.

"I am of opinion tliat tbe decision in Tliiniiiix v. I>inr [ 1S()«),

L. li. •,' Cli. 1 ; ;{(i L. J. ("li. -,'01
J,

being a (b'cision of tiie Lord
Ciiaucellor, is a decision by wiiicb we are 1)onnd."

—

(lurd v. Cnm-
iiii>i.siiiiiir-s tit' Srinrs (if the Citii of Ltimlt'ii (iSS;")), "iS (,'li. IJ. \H\ at

[). »(».»
; -Vl L. J. Cb. (i!»S, at p. 7^\:, liii-galbiy. L.J.

"Tliougb sometimes a decision of the Court of Appeal [that of

Lord Cairns, L. ('.. sitting alone] is overrule(l, this is cmly to bo

done with great caution."

—

In re Wtitts (INS.')). •,'!( Cli. 1>. !»*7, at

p. i)."*;j; r>r, L. J. Ch. '>V>, at j). .•i;i4, Cotton, L. J.

House of Lords.

Conclusiveness of Decisions.

A (l(Ti-\ioti (if the JIdiixc (if Loiilx iM nil initlidrittitifc mid cnn-

chmiic (liTliinitidii of flic r.ris/iti;/ sliitr of flic liiir, iiilil is

liiiidiiiii upon ifself irlicii aittlnij iuiliciiilli/, n.s niiicli nx upon

oil interior Coiirfn. 'flic doctrine njion irhlcli flic jndijnicnf

(if flic llonxc is foiiiidcil ninst he nnin rsiillij token for law,

iind can oiili/ lie alft red hij Act of J'lniionn nf.

"It api)ears tliat judgment—a conijilete and final judgment

—

has been pronounced by your Lordsiiips' lloii.^e in this case. That
judgment can only be vacated by a special Act of Tarliameut to

enable the parties, if injustice can be proved to have been done, to

he again heard. I remember only one ease in which such an Act
was passed for such a jmriiose."

—

Tonuiici/ v. White (ISOd), ;{ II. L.

Cas. 49. at \i. (I!). Lord Truro, L. C.

" S. ral authorities wen; referred to, in which it had been

stated by Lord lOldon and other learned judges that a case once

decided here between A. and 15. is, as against A. and B., con-

clusively and for ever decided, and that nothing but an Act of

Parliatnent can afterwards alter the decision. 1 think that is so."

—Ex parte White and Others v. Toininci/ (lS"»:i), 4 II. L. Cas. :}13,

at pp. •5:J3-4, Lord Cranwortli, L. (J.

" It lias been doubted by :i noble and learned lord, who is not

now present, whether this House can correct any error which it

has committed. I confess, my Lords, I have always entertained

the opinion, that in the particular case, you cauiiot correct the



CASK I.AW.
;{<)

firror—It is spftlp.l
; notiiing but an Act <.f ParlianiMnt fa,, rovpr.so

It. IJut I ivrt.iiuly hoia timt tliis ll„i,.s,. |„is the wii„,> pcwcr tliat
every other judicial tril.unul l„is to co,T,.ct ai, orror (if it 1ms fallen
into one) in subseriuently iii.i)lying tl,c law to other cases "—
W7/sy«/ V. in/so>, ns:,i), :, n l ('as. 4o, at ,.. ii;j, L,,,,! St.
Leonards.

"I prot.'sted a-ainst what [ thoufrht nii-ht 1,,. l,eivafter .pioted
.18 a dan-c'ous precedent, of ,.,.llinjr [„ ,,,u.stion a delilM-rate
dec,.s,on of the lio„>,. of Loi'ds.'"— 7'/„/A,,.sv,„ V. y.V»,/A.s/,„w(ls.-.!)),

7 n. L. ('as. 4-,>!t, at p. .Vj!», L,>rd St. Leonar.ls.

"By the constitution of this Unite.l lvin-d(.in, the JIous,. of
Lords is the (,'ourt of Appeal in the last resort, and its decisions
i-re authontative and conclusive .hrlarations of tho .'.visti.ig .state
)f the law. and are l.indi„<r m„„i it.s,.lf when sitting,' judiciidlv as
much as upon all inferior tribunals. The observations niu.le'by
me.ubers of the IIou.se, wheth.-r law n,e„,be,s or lay members,
beyond the n,f,o ,/rri./n>,/i which is [.ropounded and acted upon in
givin- judgnient, although they niay b.^ (>,ititled to respect, are
only to be followed in as far as they may be considered agreeable
to sound reason an.l to prior authoriti.vs. But the doctrine on
which the judgment of t|,e House is foundeil must b<; universally
taken for law, and can only be altered by Act of Parliament.
So it is, even where the House gives judgnient in conformity to
Its rule of procedure, that where tii(>i-e is an ecpiality of votes.
•«>»/>(, i,r,rsiimitHr pn, „>v„„tr:'~Att .-<!,;,. v. Tlw //. ,;h „>,<! Cnionl
of Wiinkur (l,S(i()), S H. L. Ca... :{()!». at p. .•!!»]

; ;{,. \^. J. Cli. .O.^!),

at p. .5;ji. Lord Campbell. L. (J.

"The rule of law which your Lord-liips lay -h.wn as the ground
of your judgment, sitting judicialh as the last and Supreme
Court of Appeal for this Empire, must l)e taken for law till
altered by an Act of Parliament, agr.-e.l to by the Comiuons and
the Crown as well as by your Lordships. The law laid down as
your rafin ihruh'mU, being dearly binding on all inferior tribunals
and on all the rest of th.- Queen's subjects, if it were not considered
as equally binding upon your Lordships, this House would be
arrogating to itself the right of altering the law and legislating by
its own separate authority."—yyw/«/,s/, v. limmixli (18tilj, !» H. L
Cas. '274. at pp. ;i:{,S-!), Lord Campbell, L. C.

" When it appears chat a case falls within the ratio <l,d<lo„(li of
the House of Lords, the highest Court of Apj.eal, I do not think
It couipeteut, for even this House, to say that the ratio decidemii
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was wrong."—JIoiiMs,iorf/i v. Cifi/ of GInsijoir Ban/: (IHSO), o App.
Gas. -'Jl?, nt p. ;}.{'). Lord Blackburn.

" My Lords, for my own [mrt, I nm prepared to sny that I

adhoro to what lias been said by Lord Campbell, and assented to by
Lord Wensleydale, Lord Cranworth, Lord(.'h(lmsford, and others,

that a decision of this llotise, once j<iven upon a point of law, is

conclusive upon this House afterwards, and that it is impossible to

rai.se that question again, as if it was irx iiiffi/rn, and eould be

re-argued, and so the House be askeil to reverse its own decision.

That is a principle which has been, I believe, without any real

decision to the contrary, established now for some centuries."

—

London Stmt Tri(iiiinii/s Conijm,!// v. Loik/oii Cuiiiifi/ Coiiiiri/, [l!i!i8]

A. C. .•57J, at p. ;57!l; (i7 L. J. Q. 15. ."»."):», at p. -561, Earl of

Halsbury, L. C.

" It appears to me that your Lordships would do well to act upon
that which has been universally assumed in the profession, so fa

as I know, to be the principle—namely, that a decision of this

House upon a que.stiou of law is conclusive, and that nothing but an
Act of Pailiamcnt can set right that which is alleged to be wrong
in a judgment of this House."

—

I/jh/., at p. ;i81 ; L. J., at p. 562,

Earl of Ualsbuiy, L. C.

Independent Beasons of Lords.

Wlicrc the Lon/f r/iir ihifcjiriidcttf rcnu»t.\ tlw judrimeiits of ihv

mdjorifi/ iilio (Icridt'd the cdnc miisf onh/ he loohcil af.

" Of course, where you have five lords giving independent reasons,

it is very difficult to ascertain with accuracy the groimd upon
which the House of Lords decided, but I think that in all such

eases you must only look at the judgments of the majority who
decided the ease, for the reasons to be found in their judgments
must be either wholly or to some extent the reasons which guided

the House of Lords in coming to tlieir conclusion. I therefore

confine myself for this purpose to the opinions of the three lords

who decided the case in favour of the appellants."

—

Ri'/f/rnrr v.

Hiird (1881), -JO Ch. I). 1, at pp. 14, lo ; 51 L. J. Ch. 113, at

p. 118, Jessel, M. K.

"Now we know that each of them [the lords] considers the

matter separately, and then they consider the matter jointly,

interchanging their judgmentf so that every one of them has seen

the judgments of the others. If th'!y mean to differ in their view,
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thpy say so openly wlion they pome to delivrr their j.ulpments, and
if they do not do this, it must 1„. taken that each of thi'm agrees
with the judgments of the nth,'rs."—(;n„n/i,n,s uf poor uf If'r^f

Dn-hi, U„i,w V. (!ii(ir<lia„s nf Pmr uf Atvhnm l'„i„i, (|S,H!)) •>{

Q. 13. D. 117, at p. I ,'(»; .V,t L. J. M. V. 17, Lord Esher. M. \C
" It has been pointe.l on^ })y the Master of the Uulls in <inar<li,t„.s

of IVcxf Dnhii r„ii,„ V. (;,innli,n,.K i,t Afihiim /»«.//[( lSf<!)), -,'4

aU.D. 117; •.!» L.J. M.C. 17] (and I entirely eomiir with himj.
that wherein theHou.se of Lords ..n- of th.- learned l„rds -ives an
elaborate explanation of the nieunin- .,f a statute, and .some of the
other learned lords j.resent eoncur in the explanation, and none
espre.ss their dissent from it. it must he taken fl,at all of them
agreed in Hr-Orn-.nrs of M,nu-h,.fn- v. (imr,li„„s u, Ormdir/.-
U,m„ (1«!M.), 04 (i. 15. u t;7S, at p. (Wif. Lord ( 'oleridge, C J

OhximitmiH mm!r „,„l uirrr i,/>i„io,<., .jirn, uf U,v iwhlr Lo><U
h(i/„iul tlw r.itio decidendi lur onh/ l,i„ili„ii n, 'is t<u- as
they 111(1// he consiihml lOjm-aUe to .s„in/>f nmnn nii<l to jjrior

fitit/writtCs.

" The observations made by members of the House, whether law
members or lay members, be3-ond the ra/io d<ri,l,;,<li which is pro-
pounded and acted upon in giving judgment, although they may
be entitled to respect, are only to be foll.nved in as far as they may
be considered agreeable to sound ivason and to prior authoriti.s."—
Att.-Otii. V. 7'//(' Didii (iiiil Ciuioiis <//• W'inilsor (I.S(iO), S H \j L'asm, at p. n!),>; .-JU L. J. Ch. .VJ!t,at p. -VU, Lord Cauipbell, L. (J.'

" According > my understanding, the mere opinions of the
noble Lords, apart from decision, do not override the decisions of
the Court of Appeal, which, at any rate so far as the judges of
Hrst instan. are ccmeerned. mus^ ••enmiu binding u,.on them until
they are in fact overruled."—7/%//, .v v. Ihtls, [I'.MtoJ 2 Ch. 2U),
at p. 217 ; 74 L. J. Cli. 6-Jl, at p. G'Ji, Farwell, J.
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Irreconcilable Cases of Hous>; of Lords.

The rase irlikh is moir rrcnit aiiil the „iorr mtisistciit with (inunil
principles is to preniil.

"If the two eases [in the House of Lords] are not to be so
reeor "

,
I apprehend t^-^t the authority which is at ouce the more
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recent nnd the nioni consistont with .^jonoral prinoiplos ought to

prevail."— rv^///y/«r// v. Camfilull (
("^Hd), "» App. Cas. 7M7, at p. 7!)H,

Ii<ml Solbome. li. (
'.

" It is your I>(irilships' duty to luainfiiin, ii8 far as you possibly

can, tho authority of all forun i- (lMci-,ioiiH of this IIoiisp; and
althoujjii laNT decisions may have interpreted an<l limited the

application of earlier, they ou;;ht not (without some unavoidable

m cessity) to he lreate(l as conflietinff. The reasons which learned

lords who rmicurred in a particular decision may have assigned for

their opinions, have not tlie .-anie di'pee of authority with tho

decisions themselves. A judfjment which is rijrht, and consi.stont

with sound ]irinciples, u])on the facts and circumstances of the ease

which tlie House hail to (h'ci(le. need not he construed as laying

down a rule for a suh.stantially dilfercnt state of facts ami circum-

stanct s, thouph some propositions, wider tlian the case itself re-

quired, may ajipear to iiave received countenance from those who
then adviscil the House."

—

Ciihilitiiinn liiiil. Co. v. ]\'tilkrr\ Tninfrfx

(1.S8-J), 7 Apj). ('as. •,'.•)!». at p. •J7"». Lord Selhorne, L. C.

" TluTe have been immy decisions on those statutes. I shall

think it jirojier to refer to five in this House, which it is

'ertainly not easy, and to my miml not possil)l(>, altogetlier to

leccmcile."— ////</., at p. 294, Lord Hliickburn.

"If this [J/rf,ii/)(i/ifini liiiKiil lit' U'dds v. MiC'iirf/it/ (1874),

L. R. 7 H. L. -^M-i; 4.5 L. J. ('. 1'. :!S.-iJ is in conflict with the

previous decision in ('ti/n/oni/iti It'ill. Co. v. Oijilri/ [(l8.j(i), •>

Macq. •,'•-'!»], and in candour 1 must admit that I think it is, I

think we ought to follow the later and more deliberate decision."

—Ihld., at p. ;K)2, Lord Blackburn.

Privy Council.

A (/rrlxioii of till' I'rh'ij Coiiliril iiliivli liils In in nportiil to Ilix

Miiji'xti). iiiii' lius III I'll .siinrtioiicil luiil I'lnliodird in an Orilir

(if Connril, liiToniif tin' ilirrir or orilir of thi' Jinn/ Court of

Apjtid/.

" When a decision of this board has been reported to Her
Maiesty, and has been sanctioned and embodied in an Order of

Ccancil, it becomes the decree or order of the final Court of

Appeal— the House of liords, which was brought into the discus-

sion, having no jurisdierion whatever in the subject-matter of it

—

and that it is the duty of every subordinate tribunal to whom the
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onlPris a.Mross«.,l to rarry it into t'XP(.uti..i..'-— /•///> v. Im r.,nt„i,„
(IHH(»,, (I App. ('„.. 4S-.>. at ,,. 4S.t. ,„, Sir Ju,n..s \\ .

( „lvil|,.
(lehvcnn;,' tin- ju.l;rni.-iit oC tln'ir Lor.l..lii|,s.

Thnmih tlw ,l,Tlsin„. „nin I'm;, <\,„,„;l m<,,, „ul l„- th.uMimlh,
linillinil. III,,I I,,;. 1,1 l„ iji,;,, ,/,;.„/ „;i,/l,l,

"Tho I'rivv ( •omi.il is not a Court wl.os.. .|..,iM,.ns ur.. Lindin-
on m sitting Ikuv ( Court of Kx..1,..,,u.t1. l.ut it i> a Court to who8o
.lofimons I .shoul.l ...Ttainly on all oca.-ions ^.-jv -roat weif;lit."-
(/r,vl N<,ill„'n, It.iil. ('„. V. S,n,iH,l,l (InTi,, |, \[ ., H^ !:{•> „t
1«. 1;{S; 4;i L. J. Ex. ,s!i, at p 1)1, I'oilnc.k. H.

"Tll..n ih.TO i.s tl... (NKsc of Ji,n,l.- „i y,„- Si„,ll, \\;,l,.s y 0,rsl„„
(!«:!»), » App. Cas. .'7<.; IS L. J. p. ,-

-j:,, ,, .i,,-,;,,,. „,. „,^
Irivy Coun.al win,!,, tl.ou-h it is not Lin.lin- upon this Court [of
Appeal]. IS of the j,'r.-:.t(.st wvi-l.t. "-.//,/„/„,,„. v. H.„l.i„, [|S!)|1

Esher, M. li.
'

III (V/.S7..V o/' i,„;;;,„lll,. ini.i AllmimlI,I A/,,-, „/„.;.,. //,,. .,„„„,

rriiiniilis HIT ,,i:,t;,ss,,ll,, f„ll,„n.,l ;„ (/„. (\,l„„;,.^ „,„, ;^^

fills ,o„i,tn/, il /,. I,i,,l,l,j ,„i,l,sinil.l,. thai //„,,,, .,/„,„/,/ /^,,

ilinj,„i,jV„l h,hn;i, tl„- ,l,;-;>.,;,i,s „HI„. .Jii,li,.;„l ( \„„,„;it,.,. „,„,
tli„s,„rili, lli,,l, ('o„rl „r Co,, lis iif A,,,„„l ill II.;, ,.,„„///•//.

"It is triio that th.- ,l,-,isions .,f tli.. I'rivv C<.uneil ar.. not
theoretirally hinding on this (\,urt. hut in .aM-s of ni.-nantil.. or
Admiralty hiw, where the sani.- ja-inciples are profess.'dly followed
in the Colonies and in this country, it is. to say the least, highly
undesmiWe that there shnuld he any eonllict hetween the <leeisions
of the Judieial ^-on.iiiitte,. and those of the High Court or Courts
of Appeal in this eoimtrv."— y7»- Cil,, „t' <'l„st,r (lN,S4) <) p T)

18-J. at p. -Jd?, Lindl.y, L. J.
. •

• .
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Ecclesiastical Courts.

Th,' t< iiijmial ('o„rl,j,r„(;,,li„,i ii, ,,i;,hihiti,m l„ i;:-<t,;,iii i'j-rr...s of
J,li-is(l,rfi„i, i„ the (\„irl K,;i,'xi„sfir„l, ,s i,„f l,o,„„l I,,,

'„

<hri.si,m ,..r-nr„ tl,,' hujhv.t (\„„-l ,,/ A,,,„„l u, ,rrlesi„sti,„l
iiiii/tcrn.

" I think that there is authority for saying that the temporal
Court, proceeding in proliibition to restrain excess of jux-isdiction
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in tho Oourt KcclpRiastical, is not bound by a ilecision of pvon the
higlicst ('(Mirt nf Ai)pciil ill l..Miisti.nl niattors. Tlif tPinporal
Courts had carrifil on a long f-trufrph., first, iK.fojH tho Ifefommtion,
witli tho Vi>]»\ and at'tcrwiinls diiriiif; tii.' jxiiod Niihsf.|ii(.nt to tht>

Uffoinmtioii, with th.' Church and tht- Crown, and many of thfir

ih'pisions may h.- affrihiitrd to a j.'.iImusv whidi thoy h..d thuH
ae(iiiin-d of the KccIc.Masti.al Courts. But I do nut tliink that tli.-

doctrine now in .|uc.stion is open to observation as founded on that
jealouny. I tliink tlic very imtuiv of ii rcstrainiuf,' jiowcr in-

volves ill it u rif^ht to ci)nsi(hT llic (h..isioii of the Court which it

is soupiit to restrain, and (if satisfied on sufficient grounds that
the (h'cision was a usuiimtion) u ri<,dit. mid conse(jueiitly a duty,
to declare that it was so. And though, when an appeal from the
Ecclesiastical Courts was transferred to such a body as the Judioial
Committee, it might have been thought that the restraining
juriRiliction of tiie temporal Courts was no longer needed, tlie

legislature has not thought fit to take away the prohibition to the
Ecclesiastical Courts."— .lA^r/v,/,,,,///,. v. h',r>/ Pfiiztiiicr (1881), (J

Api). (^as. 4J4, at p. 447; Vl L. J. d J{. oil. at p. &22, Lord
Blackburn.

'$(

Railway Commissione? ^.

DirtxioH'i of the liailinn/ ('(iitniiinfiidiiii.s nrr iiof tti hv lihd tis

iiiitlioritlix.

" I think we have held that cases before the llailway Commis-
sioners must not be cited iis authorities to us."— C;*yv// H'rxivni

Itiiil. Co. v. UuHhiiij Vommi'ixioiiirs (l«bl}, .JO L. J. Q. B. 48;{, at

p. 48!*, per Bramwell, L. J.

Scotch and Irish Courts.

LrcuioiiK of till' Saitvh nnil Irixli Courts, tlimiijli lutitlvd to thv liiijlnst

iriijiiTt, (iir not /liiii/iiii/ oil Eiiijlixli JinlijvH.

" I agree therefore entirely with the construction of this statute

adopted by the Court of Appeal in Scothmd, although we are not
bound by it. AVe look carefully to the tlecisions of such Courts
for assistance, and I have read botli tho decisions, that of the Court
in Scotland and the Court in Ireland, and, without being bound by
either, my rule of construction accords with that applied in the
former case."

—

Ike Queen v. Coiiimisstoni'm of Income Tax (1888),
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•22 Q. h. D. 2f»(i, at 1.. :j(Mi; .'.H L. J. d B. !!»!, at i.. !!•!>. T^ml
Eslicr, M. 1{.

" Dcmious of tlu- Irish (^lu^t^ thoiijrl, ..nfitUl to the highest
rf!*jH.et, art- not hin.lin-; on Kiif,'li^h jii«ljj,.s."_/« ,•, /',„•,,„„,

Sfork/ci/ V. yV//«-/,,s (1S!»U), -i') Ch. I>. ,-,'|, at
i<.

(,-,>; o!J L. J. (
'h'

MM, ttt
i>.

(it I, Ivay, J.

'' h,/,nw!/ V. M.n>sti.l,l (IH-J.m, ] ll„j,. ,>;{,j^ „„^ 1.in.lin-r on
mt). boing an Irish .Iwision ; hut, of .ours.', it i> .hscrvinj,' of all

respect."— /« n- llw,,;; [iSiCJ] ;( CI,. :m, at \,. !»!» ; (il L. .1. Ch.
.'>41, at ji. .J4:{. Stirhnf,', J.

"lam not muv that in the ahsnice of those aulhoiilies [Frish
cases

J
I shouhl luivo eonie to the wain.« coiiclusioii, hut it it* very

desirable that the practire [as to costs „f takiiif; out letters of
administration] should he tlie same in both coiintii.'s, and I tiiere.

fore follow the Irish Cuurts."— /// ,v A/,,//,/ ,,^1 Xurlh L,„„h„
Itailinii) [nil/) Jimnr/i ./,/, |S(i]. [iH'.Ki] J Ch. ;;!»r, at p. 40-J ;

(y-'j L. J. C'l. IJJti, at |). ()•.>!(, Stirlin},', J.

" Th.; decisions of the .Scottish and Irish Courts do not bind us,

an.) for myself, if I thoufjht they were wronp;. it would bemy.luty
to say so."

—

J'oin// v. J/,ii,i Co///,/-// d,.,
j
jlHMi] >

(i, IJ. 14.-,^ „'t

p. 149 ;
m L. J. U. li. ,0f,', at p. Mi, A. L. Smith. L. J.

"This question has been ruiently discussed in the Court of
Appeal in Ireland, ami thoufi'h their dei-ision does not land us,

1 need hardly say that we have the gn-atest possible respect for
it."~Jii/i/>>i/i,'inwr V. ;r. >.v /: Fiihiici,,; ijii., [wm] •> ch. vn,
at p. 'AV>

; 70 L. J. Ch. S(t(), iit p. so;;, Collins, L. .J.

"The decisions in Ireland are to be treated with res|)ect here;
still, they are not binding, though the deci.-;ions of Lord liedesdale
and Lord St. Leonards have been treateil with especial respect,
and as of almost eipuil authority to the English d-cisions."— /« /y
Miiiiniln; MiiiuKlcr v. M>ni,i(/i-r, [1!»(J-J] -J (Jh. -sTo. at p. S7i) ; 71
L. J. Ch. «I.-,, at p. Slii, Joyce, J.

"As decisions of the Court in Ireland, they are not binding on
me; and if they conflict with decisions in England, or if they" are
not consistent with my view of the English law. I should d(?cline
to follow them; and therefore I jiroceed to con.sider the English
cases."—/// rr Iiuwih, [IDOIJ] 1 Cii. .'41, at p. -,'47

; 72 L. J. Ch.
120, at p. 12;{, Swinfeu Eady, J.

" The authorities which have been ref.'rred to in the Irish Courts
art. interesting and instructive, and arc very pertinent to the
matter for decision. They are, of course, not binding upon ue,
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but I will iiw. H„.,„ „t UMf ».,r fh.. |,m|»,s,. „f illuH»ruti..ii."_

U; 7ti
Tozr/,,1,,1 V. »',,/ //„,„ /•/„»/,.

I

l!»(»7j I 1^- II j,.^,„. nt p. !»:

L. J. K. H :>\ \, at p. V.c. Ml,, kliv. h. .1.

Scotch Court of Session.

xhh r„H„„ ,n„l r,s,„rt ,„„.l l„ ll„,„ ,.„ ,,„h.h „i Imr n,mmo„
to Imth E,„,l,„„t „,„l S,„ll,nnlJ,„l smj, ,l,v,\i„„s,l,o,nr<r,
nil- Hill hiiiiliiiii ill luni/iiiiil.

"TIk- i.l.'iinliir'.H ...unsrl. in nupport uf tli,. ImH.t alt.Tiiiitiv-.
Imvo nminly roli.-d np.>ii .-rtnin .|,..i>i,.i,s „| f|„. ('„„rt ..f S..,si(.,i

in S,.ntluM.l. wl.i.l. th..y huv,. v.n prup.,.|y l.n.i.jfl.t t u- imtire.
If tl.osH .l.v.Mun. liM.I 1 ,1 p,„„.„„M,Ml „p„„ a |,i,v cominoii t..

l...th part.nf t!,.. I'„it,..l K'i„g.|un.. uv sl,n„|,l l,„v,. \ „ ..,,„„liv
r..M.ly to t... lo,n„| I.y fl,..!,. ms if th..y \m\ 1.....,, proimui,,,.,! l.v tl...

C.urfs ,n W.-stn.iiist.T Hall."—/;/,//,, v. .»//-//,/«,/ /.'„,/ r,< (|S.V^)
iS'i. \y !M, at p. |(.-.; -Jl L. J. ,i. 15. ,,;i;5, ,,j |,

^.j- ,,„^;;

ri.lp-. .1.. .l.-liv.-iiii- til- ju.I;r.„,.,„ ,,f ,|„, (.,„„., j^„^,, ,.,„„|,j„.|,
C. ,1., I'att.-s..ii. J., ('..I.TiMj:,.. .1.. ami Wiu'Iifniaii, ,1.,.

•'It was sai.l that that [th.- .as.. , it-.l
J

was an aMthoiity
ulth.Miph not strictly l.in.liiif.- ..n us. l.u( vt a v.iv hiffh aufhc.rity
indt-wl, of the C.Hirt ..f .S.-ssi,,,,. an.l ,.n.. whi.l,, if j,, ,,„i„t. /
shdiiM i,ay tl... ^MVat.'st p,,ssih|.. ,vsp,..t t„. altlmu-h uv might
not l.M'l ouis..lv,.s hoiiil-l hy if."-_r/,.,„/ n'r.hnt liiil. Co. v. Urn,,
in,,, Comnnssioiiir.. (ISSJ), .,(» L. .). (i. \\, J>;{, ,,, ,, 4,s(i, Fi, i,l. J.

"TIm- plaintitrs rcli-d ..n two ivrcnt .l.cisi.ms of tli.' Coii.t' ,.f
Session whi.l. no ,lonl,t uvo in their favour, 15»t, although
w,. ouglit to pay n'spect to th." ..pinion on u j.oint of hiw
.•onun..n t., l.nth Kn-lan.l an.l S..,tlan.l ..xpr,.ss...l l,y that Court,
their .h.isions ..ann..| I, ai>i.l.av.l l.imling lieiv. ""—,/.,/,/,„.,, v'
l!in,lt,.n (ISMl, 7 Q. 15. I,. 4;.s, ,i, ,, ,4.-,. .-„ ,^ j ^^ jj

...j'

at p. 7-"<t;, ('..tton, L. ,J.

"As to authority, there are only th.^ S, ot.h .'ases. which are t..

be treate.l with ..very resp.rt. "—//,/,/., at p. foo ; L .] „t „ 7(i|
Brett, L, J.

" '•'""•

"Now althou-h that <as,.
j
Wi/sm. v. '//,.• (l/„s,„.,r Tnnninn,. ami

Omnil.n. T,.., Conrt of .S,.ssion ( as-.s. oth Seri.'s, V..I :,. p !»,S| ]'
is n..t

an authority which is ahsujufly hin.ling up.,n us. th.. C.nrt of Ses-
sion not being for this purpose a Court ..f ..o-onlinate juris,li,.tiou
witli uiirselves, far b.. it from me to say that the decisious of that

I
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Court an. n.-f ..ntitl...! f„ r,.,...iv.. tli.. gr-.it,..t .„t..si.lf.ri.ti..i. i.tui r..»|MM.t
"t our hiiii.l. It Ims U.I, MtoukU- ur>:.'.l that if w„ul,| »... ii„.,i,.
v.'ni.'iit if M ,lifr..rrnt law w.r,. (>, ,.r,.vuii m, tlii^. m.I- .,f tli.. Tw I

from tlu.t wl,i..|, is „.|inini,,t,.r,.,l „ tl.r ofli.T ..i.!... If flmf »« k...

It is m, in.onv..iut.ii... whi.li 1,„> .ul..ist,.,| fur r. v.iv lni,^ fi,„„;
"M.l I ,|o not „.,fi,i|mt.. flmf my wn kthn- ii iv-ui.., will
P'Hulf if w.. fuk.. ,1 .|ilf,.r,.i,f vi..w of fl... , uiiiiff of MM A.'t of
l'«rlmni-i.t from tl.af wl,i,l, tli.- .ju-lfr.- who ,„vm,|,. i„ tli.. S.ot.l,
Conrfs «lo." .)/„/v/,^„ V. /,„/„/„„ i;.,„,;il (t„n„l,„^ i\, ii.s.H.'ti

I*' U. n. I). 2(»l..it p. •,'(i:,, |»ay. .1.

A'//,,7 i,l ,l,r,.si,m „l ll„„sr „l l.„rils i„ Sn,ll,in-I ,.„ F.,->llisli l„,r
mill I, II Siiitfli Idir.

"A llocision of this lloUH... i„ -.yn Kll-lisll .„:.,., ,,11-llf to I,.. |„.1,1

eonrluMv,. i„s,nt!,o,.|. as w.-ll ..> ii, K.,j;1,i,h1, ,.h lo (!„• .,,u..«tions
o» Knglisl, luwuii.l Kii^'lisli jurisili.fioi, wlii.l, it .lff.riniii...l. If
••u.iiK.t. of roiirs-, (M.iK'liiilt' >\:\y .|ii.stion of Sc,,|ti>j, law. or is to
th.- juns.li.tion .,f ,iny S.M.tti.sh C.urt in S.othm.l. So far as it

'"".> 1""'"
' "I"'" l"i'>-'il'l-s of >:.n.'r;.l iuiisp.n.l.n.... it oi,.rht to

Imv.- wvighf in S..otlan.l; a. a similar ju.l;;n.,.nl ..f this Mou«,.
on a S,.,t,.h upiioal ou;;hf to \v^^,. wi^fht in Kn-lan.l If. Ii,,\v.

<*v»-r. it .-an l.c shown that l,y any |M,siti\.. Ian .,f S,-,,tlan.l. or
aoconling to unthonu.s having: tli,. for... .,f law in i!,at ...untrl, a
<litfcr..iit vi..w ..f th,. ,,roi,..r in1..r; iHation, ..xt.nf. .,r appli, afii.n
o» those i,rin.ii.l..s lavvails fl,..r... th,. „|,ini.,ns on thos.. M,l.j,.,.ts

expn'sst-.l l.y nol.l.. an.l l..arn...l h.nls wh-n -ivin^ ju,lj.'m,nt on an
Kiifrlish a|.i«.al ought not to 1... h,.],! ...lu.lusiv.. in S,.otlan.l. Wh.n
a iScotfish <h..ision, in appar.'nt illi.-t with th.-m. is Lrouj^lit t.,

tho I.ar of this lions... th.' first .|i,ty ,,| y,,„r !,-.,|sin|,s must ("l ,„„-
'•'ivci 1,... to as:.,.rtain. wh..tlH.r th.^r.. i> any s,ttl,,l nil.. ,,f .<(.,.ttish
law. r..,juirin- or just ifyin- that .l..,isioii. If nnt.it may still l.o

open t., the House to ro,onsi.l..r tii.. p,,ints raisf.l, in anv ii, w li^rht

whii'li may 1,.. prcs..nfe,l l.y th,. vi..w of them talv..n in tli.. S..,.tti.sh

Court."— AV(„,/ V. On- Eirinij (iNSj), |0 Ap].. ('as. I-Vi, at p. !!»!(,

Earl of X.'lborn...

American Courts.
Amn-inni i/msion.'^, f/i„i,,,/, mf ;//,,/ f„ ,,rnit n.y„if, ,„; nut

illltlliirlfiis, hilt ifin.swii.s IIf tillrunt jiiidjis Unit un,,!,! fi,

nitiiinir,' tliv IIihihv nf Liinls tii rninr tii thv s,ii,tr ,;,iir/ii.iio„,

" It will be very Ht, if the .u-e ut har is tak.-ii inf.. a Onirt ,.f

error, that the reusouiug of the Auerieau Cnirt should be care-
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fully nml n'H|i<MtfiiIly cDimiiliTfil ; tiiul if it ii|i|H>iir to tin- fmirt of

••rror Nnti»fn<tory, tln-y niiiy net ii|>iiii it, anil ovi-rriili- tin- i-iitu< of

a/iiii/) \. (ill;/ (\KV\),'.) Miiijf. l.'iT. Hut it ii* rlfiir tliiit wt', in

tho Court of (lui'i'iiV Itfiii'h, cuhtint frriit tin' Atiii>ri<'iui iltM-iNion

UN nil lllltliority, to lie |i|ll> I'll III! tlu> NUIIIO fnntilt^ itH tll<> (l*'ril)ioU

of till' CiiUlt of Ciimrnoll V\v\i*."—lt,ililhvlil\. Mnlhiml li'lil, Ci).

(|M«7), L. K. J «i. H. HJ, nt p. |:i!»; ;J(i I.. J. ii. H. IM, ut

p. l!»'i, lUiiiklium, .1.

" Till' Kti^linh ( 'iiurt.i am tli'siroim tn tn-at tlin Ann ricaii ilti'iHiouH

with jfivat ri'i'iMtt, but a-« tlnir aufliority luTn niui nuiiiily

ili'|K'ii(l on till' riiKoim on wliicli they nic foumliil, wi' hnvi- felt

l)oun(l to t'xatnini' the rciiwons on whidi this ili'i'ii<ion wu« hawil,

with thi' ri'sult whii li hai* hiiii iilnsnly ^tatl(l.'

—

Huiilhinil v.

Mi,ll,i>„l Hail. Co. (I. •(;«»). L. U. » ^^. It. ;"i7l). at |.. M!).'; ;is h. .r.

(i. H. HJ1», at |i. I7(i, Mniitii;,'iif Smith, J., ihiivi'iinj; tin- juilg-

int'nt of till' K.\(lii'i|iiir ( 'hanihiT ( Ivrlly, ('. !>., Hyliw, Ivfuting,

iinil M. Smith, JJ., <'hanm-ll ami Itraruwdl, l\U.).

•' An ajipful was inaili' hy fhn Ii'miiu'iI counsfl to an Anioriran

fuse, not, of coiu'sc, as to an authority, hcfaiiso i take it that a

jmlgnM'ut of a Court in Xm- )'<///, is n..t an authority in ii raw*

urihinj; in A'/*///"//'/, with ri';;artl to Knj;lisli rulfs of ](rocciluri', but

us a ih'cisiun .if Icariifil jui1;;i'n that oujfht to inllut-nre the llousu

to t'onio to tht> sumo conclusion."— Ciistro v, 77/.- (M ar.ii 10,

007.ISMI). (I Api.. Cas. •,','!». at p. JIK; .•>() L. J. (i. B. »!t7, at p
Ijonl Watson.

" In coining to that fonelusion, a.s 1 ilo upon priuLiplc, I am
much strt'ugthi'npil hy tho Amoriian nutiioritit's to which my
attention has Ikh'U calli'il by Mr. Cookson."

—

Sful v. IHjon

(Murili -JcS, Lssi), 17 Ch. Div. 8-.'.J, at p. SJl ; •>(» L. J. Cii. :m,
at p. ;V).{, Fry, J.

" W»' shouM tnat with frreat ri'sppct the ojiinion of eniinont

American lawyers on points which arise before us, but tin- practice,

which »e«iu8 to be increasinf;, of ijuoting American decisions as

authoritii's, in tlie same way as if they were decisions of our own
Courts, is wrong. Among other things it involves an inijuiry,

which often is not an easy one, whether the law of Aiinrnii on the

subject in wliieh the jioint arises is the same as our own."—
I,,,,' Missouri Stitnushii, Ci,. (1SS!»), \-> L'ii. D. ',•>{, at p. -VM),

Lord Ilalsbury, L. C.

" I also have been struck by the waste of time occasioned by the

growing practice of citing American authorities."— //*/(/., Fry, L. J.
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••I lmv« <,ft,.n iToUmtM n^nimi tlu- .itatioii of Am..ri..m,
iu«Hnvritie«. ' -/W., „t p. :Ui'

, {'„tum, L. .1.

" l).Nisi..u« i„ ,1... An...riran ( •„,„!. ..r.. ..i,tifl..l t.. ^r-uf r..«..., t

but ur,. not hin.lin^ I,.,.. HUm..ry DiviM,,,,]; ,„..l ,|,„r„ J
inHtiy .mum-t.ii ..ff.M.linjf .,u...fionH uriHinK (...tw...,, (Ii.. Iuwh
..f .l.»r..r..,.f Stat..H wl,i.,h may or „m.v not Im, a,,,,li, uI,1.. to ......stion.
ariHinff hor^. -/„ ,, //,. AV,„A. [Isiis] | d,, j,,,, m i. H<l
K«)kHwi('h, J.

'

"The .l..,.iHion» of fh.. An...n..an Court, an- not. of eounw inany H..n^. hin-ling. but wh n-u.! tlu-u. with r..8|.,.,.t. ..n.l th.-v ««f!.r.!
u.i.ful iIlustration«."-.V,//,„,o,. C.y. \„n/ />,„/.„./,, I,,,,,;,,,,,,,-,,

HM-ni K.ir ^v. at p. ..o;^M.. J. ^^ ,,.,.., ,,,,,;
Wultou, J. ' '
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Part TI. llFLFs OF Lkgal Intekpketation

APPLICARLK TO ALL INSTRUMENTS.

Skction I.

INTIiODUCTOHY CAUTloXS.

Kulos (if Intt'iprrtaticiii mikI IJulisol I,:i\v ili>tiii^'ui>lii'l

Mnxiins
KstiiblifhiMl lilies of I,i'i;iil liitoriui'tiition

PAOE
50

. o2
. 52

Rules of Interpretation and Rules of Law distinguished.

'* 111 my o]iiiiii)Ti, rulrs of coiistruelioii iiinl riilf^ of law diiftT

very broailly in tliis point of view : tli;if oiif [iiili- of construction]

is a rul>' wliioli points out wluit m Court should do iu tlic absence

of express or iniiilicd intention to tlic coiitrarv ; the otlior [ruh' of

law] is one whieli takes effect wlien certain conditions are found,

although the testator may have indicated an intention to the

contrary."— //( re Cairuri/, Coininl v. Ijnlnniin (1S,S7), •''7 L. T.

285, at p. 291, Fry, L. J.

Reasons of Rules of Law.

" Not that the partiiular reason of every rule in the law can at

tliis distance of time be always ]>reeisely assifined, hut it is sufficient

that there be notliing in tiie ride flatly contradictory to reason, and

then the law will }>resume it to be well founded. And it hath

been au ancient observation in the laws of England that whenever

a standing rule of law, of which the reason, perhaps, could not be

remembered or discerned, hath been wantoidy broken in upon by
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:,i

statutes f)r iipw rpKoli,*;, ,, , *i • ,

I lie iloctrinp <>' ' , i ^i

ruiesn^usthe
,..,:;,:•;;"'

r^''!-*'-^j'' -l'-*-»J
their reason bo .„ .W ;' , V " *"

""^"'
=

'"' ^''""^''

n'n,.e to forme ',

""'"' ^'"^ """ "'"" ^''''' " 'l^'f<-'-

witLout c.ou«id.K x:.--
'';

';;;;, ;/,;'^ir'"
''"^^ ''^"^- ''^t'^i ^^•'"ii>-

Difficulty and Danger of framing General Rules

i-:"r,::t:;r:::,;-:,,T;-::r::;:,r'-r

'-v.. fail,.,l. ,.,t iLn u',„ .f al tv I; ,

'""
I"'"

"'"' ^''"^'

'HllifT Mettled oil cci-taui lirincliil,,^ 'Pi i

to lav down general proposition. •

'''."'•'-" •'tt.'.nptn.g

r-.tion laid down offn hampers iu.Fo ,
, f"""'"'

'"'"

oases."-/. .„ ,^,.., A7.,i7vtXns:/;;^> ';:''••' ""^

Convenience of General Rules

o;z;rt;^r:::'::.:"::i™:;;;-"'- "'-.«.....»,
Mriet „h,.„a„ f i," %,'.„,,',"" """'" '"" '""" «

certai,, «s«l ,,*,. Ji|,V '""'"""""' l..vi„g

,«i™h,r i„„,„v,., ..„,. ,i ';:;;;;•''"" ""-"»<.- "->•

.«b;. ,K,,v„, ,„„„ „.,.i, «;;i;:H:„::i;rv'ri ";/;'';
';/ H<irruH„n,rt/< (|,sl.-,) .. \r .

^i v-o
I"l»,il,i/<n,fx

oorough. " " i-i"! J -hlieu-

s

C
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X
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Bestraint by Rules on Courts of Justice

th:^!;:;:,":,:;^;:;':;"^!'^'-''' ^wd,... i. „„,,,.,, ,,,P .idnani.-tmng ju^Hee without restraint. That
£ 2
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restraint Iiiis Ikpii iinji')S(i] frmii flic I'lrliot fiiii'S ; iinil nltliougli

instaiiios iiif I'lmstiiiitly iMiunin;^- \\ lure tin' ( "i>iiits mi^rlit profit-

alily }»' finjiliiyiMl in ilniu},' siiii|ili> justice lictwccii tlio ])artie8,

vitircstraiiKMl In- pi clint, or l)y any ticlmirai rule. tli(> law has

wisely consiilci'i'd it iiiiDnvciiicnt tn ((inrrr sucli jiuwcr upon tli^ sh

whose (luty it is to fireside in (^>nlts of justice. Tiie iiroeeediiigs

of all Courts must take a (lefiiicil course and lie aclnn'nistered

aeeordini' to a ciTtain unif'irui system of Inw, whiih, in tiio sreneral

result, is more sitisf'actory tlian if a more arhitiary jurisdiction

was given to them. Sueh restrictions liave picvailed in all civilized

countries, and it is |ii(ilial)ly more ad\aiitageow.s that it should he

so, though at tlip expense f)f some occasional injustice. Tiie only

Court in this country which is not sn fettereil is the Sn]ireme Court

of the legislature."

—

Fniimni v. Tniiiah (1>.V2), 1"J C. 1!. 40(i, at

pp. 41;5, 414 ; -n L. J. C. V. :-M4, at p. -Jl.-*, Made, J.

Maxims.

"It is hohlen for an inconvenience that any of the maxims

of tile law should he hroken, though a private man suffer loss; for

that hy infringing of a luii.xim, not ouly a general ju'ejudice to

many, but in tiie end i puhlic uncertainty and confusion to all

would follow."

—

Ci). I, lit. \'i'2 I).

The liiir shdiild iiiif he /('ticral hi/ iiKi.iliiis.

"I need hardly repeat that 1 detest the attempt to fetter the

law hy maxims. They are almost iirvariahly misleading: they

are for the most part so large and geneial in their language that

they always include soinetliing which really is not intended to he

included in them."— iV////'/»/// v. Fniim (|Ss7), |!i (i, ]?. D. (J47.

at p. fi-Vi ; o7 L. J. ti. H. 7, at p. :', Lord Ksher, M. li.

Established Rules of Legal Interpretation.

Importance of Established Rules of Legal Interpretation.

"The rules which were to govern the construction of wills, as

Well as of all other written instruments, were clearly established,

and it is impossible to overrate the imjiortance of adhering to

them." - AhhotI v. MMMon (ISoS), 7 11. L. Cas. OS, at pp. 11:},

114; 28 L. J. Ch. IIU, at p. 114, Lord Weusleydule.
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77- ni/r.s of l,,,nl n.lni,nfalioi, nrr t„r „„„; ,rrf<,hi fl„n, the
rii/(s III' iji-diimmtirtil inii.sfnirfinii.

"Tl... ;;n.un,l ui>.,„ wl,i..li tlir laft.r vi..u- is sustMi 1 is ,l,i,.fly
timt fl,.. nilrs of f:riiinni;i(i,.,.l ,-,,nstru,tion ,v(,uiiv .si.,h mm intci-
I"'';"'"" f" '"' I'i't ">' tl.- A.t ..f I'arlian,..,,.. (i.amn.ar .nav. „o
'loulit. som..tini..s r,.,Ml..r assistant, to law l,v li-lpin^ to tl,..' ,,.,.-
Mn.tion, ami tlioreLy to tin- nu-ani,,- of a s.nt,.,,,,. ; Km ;„aM.,nar
wit

. ivk.n.nce to a living, an.l tluTcfo,-,. a varial.l,. laM.n.a..,. is
perlmp.s ruoro ,lifti,ult to .leal with than law, an,! tl... rul,-^ of^l,.",,,.!

constm.fion aro far mor. cTtaiu than tl„. ruLs of ^Mainniair.a!
co.istructiou. To rusort to -laniniar wh^iv hiw fails ,> fn.,,„..„,lv
I tank, to ih'cido ^ i;,H0f>nd j„r ;,„.ln,s' „„.l i, is i,,nMil<„hl,'
that on nioiv than one o,.(,.asion th..iv has b,.,.. on th. h.n.h a
'liih-iymv ot o,,i,non, and for .a.!, opinion the rale of .ran.matieal
ni^-an.no. an.l eonstru..tion has been r..li..,l n,,on. The very ease
before your Lordships is an exa,n|,h.."_/.;/..Ar» To.,,//,; ,n„l
Lon.loi, ,n,il ninvknall Uaihrmjy. Mmn,,,,,- [\SuW) \) H J^ (^ ..,

at p. (j^'
;

:51 L. J. Ex. 7;j, at pp. N.-,, .sd/l'oHork, ('. ]i.

' " '
^'

Established Rules of legal Interpretation must be regarded.

"I confess that I am not a frreat adnn'rer of ranons of eon-
struet.on. ''" were framed with a vi.w to ^.neral results, but
are someti, luetive of in.ju.tiee l,y leading to results eontrary
to the mteu the parties ; but still, in a ease to which they
cl.-arly appl.,.,i. we should hold ourselves bound bv them "—
Ihmhrll V. Vl,uh (lS7(i,, -J c. p. jj. JS.S, at p. iCi ; 4(i" L J C P
ll->, at p. 117, Coekburn. ('. .J.

•;Wo are bouml to have repml to any rules of ..onstruetion
wlueh have been established by the (•ourts."_y.W.// v Vanhk
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svltl,,l,,nui hnn hrrunn- inurh H,.,r lin<it,,l a.s nyanl, the
/M.xrrs ,ff f/tr ( \,„rls, „,hI „rr Inmlliuj ,n, all CoKrh.

"1 shouhl like to .say a w.,rd or two as t.. the rules whieh arebndmgonall Courts in n.o,„d to the eonstruetion of ..tatut..s as
well as of all other instrumeufs. Whatev.-r may have b.en the
case m times pa.sf, in n.odern times tho.M- rules have beouue
perfectly well settl.d. They have beoome mueh nmre limited as
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regardH tho power of tlio Courts, iind at the sani- tiinp ho well
recofriuNed as to be l.in.liiifj on this Court [of Appml] and all

other Courts."—/;./' luirtc U'llton (1881), 17 Ch. D. 74«, at

p. 75l>
; 50 L. J. Ch. 657, at p. 658, Jessel, M. R.

Sfefcofi/]u<I ni/fs of jiiritliral irrifrrs rniinof he arccptid as

inthlliljle niiioii.s.

" Stereotyped rules laid down by juridical writers cannot, there-

fore, bf accepted as infalllhle canons of interpretation in these
days, wlien commercial transactions liave altered in character and
increased in coniplcxity

; and there can be no hard-and-fast rule liy

which to construe the niultifoiin coniniercial agretnieiits with which
in modern times we have to deal."--.A(n</M v. Crri/if Li/<Jiiiiiii.i

( 1«^4), I'J (.1. 15. J) oH'.i, at p. (.(M ; :,:i L. J. d B. 156, at p. LVJ,
Bowen, L. J., delivering the juiigment of the Court >f Appeal.

" It is to be ob.served that the rule [of r/iisi/iin ijiiin-is] admits,
as every rule of construction of documents must ad' lit, as it is

after all but a working <aiion to enabli- us to arrive at tiie meaning
of the particular document— it admits of being modified by tlie

contents of the document it.>elf, and then; are inany classes of ca.ses

in whieh it is obvious the rule would have to bend."

—

Karl of
Jvriscy V. GiKirdliiiix of J'oor of jVrnt/i Poor Laic I'liloii (188!)),

22 Q. 13. D. 555, at pp. 561, ->6:> ; .-)8 L. .J. Q. 13. 573, at p. 577,
Bowen, L. J.

" Rightly or wrongly, certain canons of (.'onstructiou l)ave been
acted u]ion for so hmg tliat I think it would be impossible now to

disregard them, i>artly on the ground that it is to be assumed—
wliether the assumptiou is Well founded or not 1 do not stop to

inquire—that lawyers draw in.struments with reference to the
known state of the law, and the known state of the law is supposed
to include those canons of construction which from time to time
have been adopted by the Courts in the construction of wills."

—

Kiiiiixharn V. Waltrr, [l!)()l] A. C. 187, at jii-. 188, 18!); 70
L. J. Ch. 546, at p. 547, Earl of llalsbury, L. C.
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Section II.

HULKS AlM'LlCAliLK TO ALL INSTRUMENTS.

I'l'tinitiiiii iif the wonl " Iiistninifiit"

Dutiis of Ciiuit iiuil .Iiir.v

Kvidcnci' (il'Cuiitriits of Instniiiiciit

S<>nsc ;uiil .Mr'iillilli.'. lliiw colli'iti'll

I'riiimrv Mi Miiinjr

(}(!iiunil Woid-^
Iti'lutivi' Woii'm '

'

J'iuticular Words
Tcclmiciil Wolds or I'i'ouliiir 'I'i'i Ills

SiiiiK Worilsiii niircrc.M'arts
Insi'iisibli' Words and rir;ist>s

Siibjcct-in.ittir

('iri'ii!:'stiiiicrs iiiid ( »liircf

Lord Wcii.-'oydal(>'s Oolilcii lilllp

Context - Xii.u-ihir II Snrli'i

Er/irisHiii IniiiKiM Kji/iitio All' riiis
. .

,

Writiii;; Miid Print
C:ipri(ioiis Intention
Ih.te

Tiirie. C()iii|iiitation of . .

I>eeision»

Liiti'Mt iiud Piiti lit Anibijfiiitios

Iiiror|ioi:itiiij; ( 'limscs ...

Ancient Inslninionts—Evidence of Custom and Usage
Alterations in Instruments
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Definition of the word " Instrimient."

All ' iiistriiiiii'iit" .sL'ciiis to crnlinico coutriicts, deeds. titatutt»!>,

wills. Orders ill Cimiicil. mik-is, wiirnuits, schemes, letters pateut.

rules, regulations, hyc-laws. wlictlier in writing or iu jirint, or

|iartiy in liotli; in fact, any written or ininted document that may
have to be interpreted liy the ('<Mirts.

" An instrument is "a writing as the means of giving formal

expression to some act.'"— JfiV/.s/c/'.s l>iffi(ni<irii.

An instrument is 'a deed, writ, or other law proceeding reduced

into writing."

—

ir/i'lrlon'.s Lmr Lr.n'coN.

"A deed, will, or whatever other instrunieut may have to be

construeii by the Court "- Att.-(i,n. v. Knr/ofPoiciii (ISo:}), Kav,
186, at p. 207, Sir W. Page Wood, V.-C.

A Statute is an Instrument in Writing.

"I shall therefore state, as precisely as I can, what I understand

from the decided cases to be the principles on which the Courts of

s
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law act in nonstming instninionts in writing ; and a statute is nn

instniniMit in writiiifr."

—

Itirif Wnir Cuinmisxioiitrs v. Adnnimn

(1877), i A|.p. (Vx 74 i, at j). 7f>3; 47 L. J. (i. 15. l!»:{. at p. 20'i,

Lord Tilai'kbnin.

" Any instriinit'Tit—that is to say. nny Ordor in (^)iinf'il, ordpr,

wamint, Srlipmo, letters patent, ruli s, repulations, or bye-laws."

—

Intt'rpretation Ai't. 1SS!» {ry> & -hS Vi<t. c. iVM, s. ;{l.

"The Act [Stamp Act. I"«!»l (/"^j i»i -V) Vict c. :{!')] speaks of

the 'instrnnii'nt.' 'l'ht> provision is not contineil to the operative

part of the iiistrmnent It speaks of the instrument as 'relating

to ' certain subjects. There is no ex[iression more general or far-

reaching than that."

—

hihiml liircinif Cihiittirx. v. Jlni'/r >.S'
f^<>-

(Paris), Lt,l . [1!>()S] A. V,. •>>, at p. •,'<>; 77 L. J. K. B. -Vt, at

p. 5!t, Lord Macnaghtcn.

X.B.—The word " instrument " is in this work used synonymously

with the word "document" and as including all material sub-

stances on which the intentions of m<>n are represented by printing

or writing

Duties of Court and Jury.

It IK f/ic ihili/ i)t till' jnrij to (isn'iiiilii u-^ /nets tin- true uifiniiiig

of mints of art, roniDiiirinl p/ifnsis, unit siinoiiiKliiiij rir-

rliiii'^fdiirfx, dill/ tlicii to t(tt;i' the iiitrr/irftdtioii of f/ir iiisfrii-

iiiciit fiotii the Jiifli/c, ot/icnn'ni' f/ir rntirr iiifcrpretatwti bc-

lotKjK to tliv jnilgc.

"Judges ought to remember that their offiee is 'jus dicere' and

not • jtis dare '
; to interpret law and not to make law."

—

Ii(icon\s

Exstll/.s—Of JlKlictltuVC.

" The law I take to be this,—that it is the duty of the Court to

construe all written instruments ; if there are peculiar exi)re8si(ms

used in it, whic^i have, in particular places or trades, a known

meaning attached to them, it is for the jury to say what the

meaning of tliese expressions was, but for the Court to decide what

the meaning of the contract was."

—

lli(tiliinmn v. Boichrt- (1H;{<J),

5 M. & W. o;};"), at p. r,4J, Parke, 1$.

" The construction of all written instruments belongs to the

Court alone, whose duty it is to construe all such instruments, as

soon as the true meaning of the words in which they are couched,

and the surrounding circumstances, if any, have been ascertained

as iacts by the jury; and it is the duty of th»^ jury to take tlie

construction from the Court, either absolutely, if there be no words

of art or phrases used in commerce, and no surrounding circum-
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stnnnos to ho accprtnined ; or nnnilifiotiiiUy. wln.n tliuso words or
oircumstmicHs luv Ti.Mcssniilv ivIVinMl f,, tli.-in. I'lilt-ss tlii> w.tc
8o, flicro woiiM bi' no ciTtiiinty in the law: I'or a Tni»constriii'tion

by flu. Cr.urt i-i tli.' proiPtT siilijfct. by means of a bill nf exceptions,
of reilre.ss in a Courf of Error; but a niis<M.nstni(tion by the jn-y
cannot be set ri^Oit at all eHecf uallv."— AV/A-,,,, v. Ilarlhn' (INJI),
8 M. ,^ W. s.m;, ,, >.j:{ . 1 1 i_j. y^^ .j,,, ,„ ,,. .^.-,^ ^„,,. ,,„,,

"My duty is plain, [t is to expound and n.it to make the law
—to decide on it us I find it. not as I w\A\ it tu be." -.]/,//,/• v.

Salomons (l.'^-VJ), 7 Exrh. 47"), at p. r>V.\: Jl I,, ,]. Hx jiJl ,it

p. 19(», AbbTson, B.

" I apprebend that, in construing an Act of i'arli.inient, a deed,
will, or whatever other instrument may have to be eonstrued by
tlie Court. I have a rieht to lonk to all tlie einumstances whie'b
the parties to tlie instrument, whether a testator, a donor, or the
Legislature, who are exeeutin-r a solemn act. had b.'b)ie them at
the time, ami were themselves contemplating, us ju'oved. not of
course, by any extrinsic evidence, but by evidenco afb.rded by the
instruments themselves, an.; also su.h matters as can be proved by
extrinsic evidence to have been the circumstances which surrounded
them, and which may have affected the conclusion at which they
arrived."— J//. -^',,,. v. Enrl oi V,„ri>< (l^o.'S), Kay, ISO, at i. •>()7

Sir W. Page Wood. V.-C.

"Is not the judge boun<i to know the meaning of all words in
the English hmguage. or. if they are used technically or scientifi-

cally, to iufonn his i,in, miiol by eviileiice, and then to determim
the meaning :-' "-//'//.v v. Lmnloi, Cdslujlif Co. (1«.J7), 27 E. J.
Ex. tiO, at p. m, Martin, li.

"When the meaning of a document dejiends on facts r/r/tors the
document, tlio.se facts must be first asc. it;iiueil. and then it is for
the jmlgo, no doubt, to determine the meaning."

—

/',i\/. at p. 04,
Bramwell, B.

"It is no doubt true that the construction of written in.struments
is matter of law, and that where a written instrument is laid

before jurymen they are bound to rectuve the interpretation of the
effect of that iiistruinent from the judge."

—

Li//f y. Uirhards

(1.^06), L. R. I H. L. -^-^a, at p. 241 ; m L. J.' Q. B. •,'14. at

p. 224, Eord Westbury.

" The otHce of the judges is not to legislate, but to declare the
expressed intention of the Legishiture. even if that intention

appears to the Court injudicious."

—

Rici'r Wrar Coinmisswiti'rs v.
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Ailarnxo)! ( ISTT), > App. Cbm. 71:$. at p. 7()l ; 17 L. J. Q. II. 11)3,

at p. '20.'J, Jjord Hliickhiini.

f

Evidence of Contents of Instrument.

Till' riiiifi'iifx lit' a iirilti II liistr:iiniiif mr In hv imiritl }iij thi'

liialnilililit itsi If'.

•' III tlu'ir (the jiiil^'cs') jiidpniPiit (it) is ii rulf of (tvidonoo as

old IIS .iiiy jiiirt of till' I'orimion law of Hiifflaiid that thf> contr'nts

of II written instniiiK'ut. if it be in t'xistfiicc. mo to lie proved hv
timt iiisfriiiiit'iit itself, and not l>y parol cvideiiep."

—

<iii,rii

Ciiriilnir's Cisr (
1,S^>(I), v>

li. it 15. -JHl, lit p. :*s!), Alibott, C. J.
'"

I liiivf always (perliitjis more so than other judges) acted most
.strii-tly on the rule that what is in writing; shall only be j)roved

by the wrifiiiijj itself. .My experienee has taiifjht me the extreme
diui^'er of relyinp on the recollection of witnes.ses, liowever honest,

us to the contents of written instruments; they may be .so easily

mistaken, that 1 think the piii|)oses of jiistire require the strict

enforcement of the rule."

—

Viiiciil v. Cuh (iH'iN), M. A M. 2o7,

at p. 2">>, Lord Tenterden. ('. J.

Beneficial Construction.

•' There are two modes of readiii}! an in.strinnent : where the one
destroys and the other ]ireserves. it is the rule of law, and of eipiity,

followiiifj the law in this respect (for it is a rule of common sense,

which 1 trust is ciiiiiiion to botli sides of Westminster ILill), that

you should rather lean towards that construction which preserves

than towards that which destroys. Ut ns mni/is nihul iinniii innnl
is a rule of common law and common sense."

—

LuiiiixIdh v. Liiiiijsloii

(l.^:i4), •-' CI. .S: Fin. l!»4, at p. -Ji:}, Lord I'.nmjrham, L ('.

" It is a cardinal rule of construction that all documents are to

be construed ut nx nilcul mmjU qiutm innnl."'— /// *v hluiinir Lmiil

mill Piihlir Wnrhs Cii.
(
1N7N), l(t L'h. D. -ViO, at p. ^tU ; 48 L. J.

Ch. i;}7, at \>. 144, Janie.s, L. J.



BULE8 APPI ICAULK TO ALL LN.s| UlTMENTM. 50

Sense and Meaning, how collected.
Tfl<- mnsr fill'/ iwidtuiij „/,ii, i,i-^'ni>,o„f shi,„l,l /„. roll,, I,,I thm,

till' tvniin lis,,! till riiii.

Till' finiis of,III iiislni„„i,l ,!,; to !„ „,„l,.,...t,„„i ,,„ fii,: fi,.^f

lllflii) i„ thilr l,l„l„, o,;li„„i;,, ,1,1,1 /,o/„il,if .„;,s,: {,;, till

"I'loiiil i,l,„r) ill 1,1,1, ,,.,iili,u- ,v,».„. I,„,,i ,„„,, /,,„.,.
,„.,i„i,.,,i

III tiii.ii, ifc, (ill tlif thinl i,l,„i) in iiiiij s,„,„,l aiiil f,,,;il„ir

si'iLsr J,oii,t,,l out hi, till' loiitirt,

"Thf suiih m!o of uoiihtriKlIon •.vliidi iipplio I., all ..iIi.t in^tru-
incuts iii.{)li...s i-4imlly to tiiis ii.strmnrnt of a p.,li,-v of iiisunmr,.,
VIZ., tlmt it is tu 1)H construed ac<'or.Hnf,' t, its >. ns^. a,„l „„.Miiii,j,/
a.s ,.olI,.,t,..l in thr (ir«t jilac.. fm,,, XW- t-ims u>.,l !,. ,t, wlii^li
t.-rnis are fiu-nuselves to 1„. ,„„|,.,s-o.,.l i,, tli.-ir plMJii. or,|i„Mrv, an,!
popular sense, unless tlu-y haw -ennailv. in iv>i„.rt of t|„. .sulij.Mt-

niatt-r, as l.y tli.. known us,,;. tm.l.'. or tli.. like, ar,,uin.(l a
peculiar sens., (listin.'t fn.tn tli.- popular s< i,s,. „f the same wor.ls

;

or unless the eontcxt ..vi,i..i,tly points out that they nin>l, in th.'

partieular instanee, aiel in ,.i.1.t to .(!,, tiiate the iniiu-aiate
intention of the pai.i..s to that ifraet, he nn.lerstoo.l in some
special and [M-culiar sense" -AV-,rAw/, v. l-Wnrh ( lNi;{>, 4 i.;a^t,

ia(t, at p. 13.J, L()r(l Kllenhoroujfli, delivering the jud-m.-nt of thJ
Court. [(,'ite.l by Lord Tenterdc, (

'. J., i„ l[„.,t,, ,.. I,„ti,,,,,.

(]«;{<»), 10 B. .^c V. NVS, at p. S71, and hy Eric, C.J., in Cm- v.
Moiilijiorr (|St)4), '> 15. iV: S. 4<»,S, at pp. 4<;.s, 4-,'<» ; .5;j L. J. ^ jj

2oQ, at p. 2.08; and quoted with approval hy Ijowen, L. .J., in
Hint V. Stiiii"' '/ Mini,,, l„^,irini,r Co. (IMfSDj. •,"J (i. \\ 1>
499, at pp. 501, .J02 ; o,s I,, j. ii ij. 0.4, .j^ j, -Jsfi'an.l iited hy
Lord Ilalsbury iu Uli,iii, v. JJonjits,,,, ,v Tc, [I.s'cj] A. C. ;!.)!, at
p. ;io8 ; U2 L. J. U. B. 4(>i;, at pp. 4(i!), 470.]

"It is a true rule of eonstrnction that tlie .mmisc and meaning of
the parties in any particular part of an instrument may he collected
ex (iiitiriilviitihiin ft tomi;i,i,i,t,hiis; every part of it may he hrou'dit
into action iu order to collect from the whole one uniform and
consistent sense^ if that may he d(jne."— /V^o-A,// v. Fitzg, luhl
(1812), 1) East, 5o0, at p. o41, I/.rd EUenhorough, C. J.

" The question in this, and other cases of construction of written
instruments is, not what was the intention of the parties, but what
is the meaning of the words they have used."—i^/c/,;//,/;, v.

Carstairx (18:33), 5 B. & Ad. Gil, at p. UG:J, Lord Denman, (1 J,

"It is unquestionable that the object of all expositions of
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writft-n iiiMtrumcnfii mn^i !«• fn ii-..rtiun tlif f.xrrfi*i...(l tnfiitiiiip or
int.-nfi.iii .,( til.. writ.T. fli.. ..x|iifM,.,| m.iininjf U.Jnjy ..<j.iivi.Ifiit to
thn ii,t.-iiti.,n

: ... If JM „„t alh.w.,1,1.. . . . lo ,„Mu,.. any
•vi.li'ncf. Ik.w^.v.t MiMiijr. to |.r..vf mii iiiifxprf».-'.M| iiitmii.n. vn*".
in;,' froiii th;.t wlii..|i (1,0 w..nlK ,,^..1 inipuit. Tl.i- i.mv I |,..'ii,

IK. ,l,.„l.t. t.. til.. n.niMik, that. mHIl-ukIi «.. |.r..f..,vs t.. »..•".
.xi,!,,.!,,;.^

til.. i.it..nti..ii ,.f th.. w.if.T. w.. may !... I,.! i,, manv <•,:..,.« t.. .l...i.h.

....iitrary to wliuf ,...,„ >..ar....Iy I,.. .l,,i,l,t..,l t hav.-' l,...!, tli.. inffMi-
ti..n. r.'i.'.tino. ,.vi.l..ii,... wlii.ji nmy l„. ni. n- s.tista,.t..ry in tli..

IMUti.ular instanc. f.. ppiv.. if. Tiu- un^w.|• is, that th- int.-i-

yrvU-n have to .I..m1 with th.. wiitt..M ..\|.ivn.m..|.. ,.f th.. writ.-r'h
inl..nfi..n. an.l C.uit.s ..1 law to .any into ,.(r...t what h.. has
wnit..ii. not what it may h.. suni,i>...l. .mi how..v.r |.n,l,i.l.l.- jr,ouii.U,
thi't h«. int<.n.l..il only t.. hav.. writ!- n." -.S7,o,v y. ;/VA„„ (Isrji!
!» (1. i^ F. ;t.V,, at

i.|..
.V,'.,, .VJ.i; .-,

.S...,tt. '.t:,y, at
i.|,.

liinj. ,1(0.'.'

t'olfl iilffc, J.

/ "I Hi.i.r..h..n.l it is ., s..v..r..i-n mM.. in th.. .•.,nsfiu,.ti..n ..t all
' wiiff..n (lo.iim..nt.st,,friv.. ..llV.t to th.- inl..hfi.,n ..t th- |.aiti..s as

' oxi-ivsK,..! in th.' instiuni..nt it.-. If, an.l to -iv.. ..flV.t, if jM^ssihle. f..

every v .„]. or at all mx-nts to ..v..ry provision."— ,/A„y,„
v.

Cn>„>„i., ^l,H(i^), |<; c. H. \. s. |o|,
,,t'|,. |-.'7, lUl...s, J.

•' \Vt' hnv.. l.....n r..f..ri...l t.. a passu-., in Ci...!... wlii.h is sai.l t.,

giv th.. ml., tor ...nstniin- nn Kn-lish statnt... T.. my min.l. t..

quotf('i....ro lor .sii.h a piirp,,s,. is f,.,. anihitious. I ani .li.sp,,>,.,l

to folL.w th.. rnl.. ..f .onstru.ii.,.1 wlii.h was lai.l ,|.,wn l.y L,,r.l
I)..iimiin ami lian.n Park... an.l thaf is .put., far ..n.Mi-h tur m.. t.,

go ha<k. Tli..y .sai.l that in .•..iistruin- insfriim..nts y,,u nin.>t Imvi. yrpgar.i n..t to the pr..sum...l int..ntion of fh,. parfi...s, hiit t.. th.-
meaning: of th.. wor.ls whii'li they hav.. n.s..,l. ••_/;., /„„•/, (7,i,/.- /„
>; M,r,,l,tl, (1S7!)).

1 I Ch. D. 7;}l, at pj.. r;!.s, :;(!>. |!,.,.tt. |^
,j"

"It is t.. h.. ri.m..mlH.r...l tjiat what th.- ('..urfs hav.. t.> .|., in
const ,iiiig all writt..n .h.fuincnts it. to r,.a<h th.- m.aning of flie
parties through th,. words they Imv.- wvA:'~n.i,n<s ,nJ .)/,, .'<>>/

Jlxrillr Ili-uininrr ('„. v. Ilillllilfotl, Fr>is,r »,y („. (l.S,S7), |.,) App
Cas. 484, at p. 4!M) ; .-,(! L. .f. ^ jj. ,,.j,j^ „t j, ,j._,,s Jj„,f /|„i„'
bury, L. V.

" For myself. I am prepar...! to look at the instrum..nt su..h as it

is; to so., tlie languag.. that is us...l in it ; to l.M.k at th.. wlwl.. of
the document, and not to part of it ; and having I.,ok...l at the
whole of the document, to se.- (if I can) through the instruui..nt
what was the mind of the fe.stator. Tli-ase are geucral principles
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fnr ll,,..ni..tni.fiHn .,f „II iii-tnifM..|.iv -;,i„l t,. fhiil ..M.nt it muv
1'" sii.l tli.it tli.'V iiiv .i.iioi,- ,,r .Mii.tnirtioii '— A, ,, .l„.l,;ll

(INIMI). 11 (),. |(. ;,;..(. at |,. .,..;,; .v., |„ .1 , I, .-,;js, at I. UV>
I-or,l IlalslH.iv. I,. <•

! -

Primary Mcanin£:.

'Ih, lirni„n-,i „„,i„,,„! „l ll„ ,n.ri. nm-t A, /„/,„, ,„,„7//.wV, A/, /„

/» Uiiil n, ,ih,il, ll,r ,iril, r hk, J 11 „i,>l ,.,„< Iir^u; A/ /„ sf.il, II,.

(fi ill r v iiili III lull

.

••I hrlii'V.. tllr until.. liti.., t.. !... IIIIIM-I.MI^ ,iim1 ll.'Ur (t..<,

lllllll.!Mll> IIImI clriir t.i \\v.\Vv it ..,|iv,|iirlil of lUMfwny fn .itf

tli.'iin that uli..).. i.iii^.iMj;-.. i> uvil in ,i ,1 1 ^s\{\A\ in its |.riui,irv

iiii'iMiinp is iiiiafil.i-iiniis, and in wliiili that iii'a.'iinjj is \\u\

r.xchi.l.Ml l._v th nt.xt, iin.l !< s.-nsiLh' with ivtVivn,-.. t.. tii.-

••xtriiisii' circiiinstancfs in whii'h thf wrif.T was plar,.! af th<' tiin.-

of wrifinp. suih piinmr^- ni.anin^r must 1..- t.iiv.n. r,,n.iu>iv,.lv, to
1).' that iuwhi.h thi- vviilcr um.I it; „nili in.'.ininjj. in that cas..,

fonclusivfl.v ritat.'s the wiiti-i's int.iiti.,n. ami ii.i rviihii,.. in

'' '^'i''!'' '" >li"«' 'lii't ill lii.t th.. wiit.T us.mI it ill any uth.r
f'lis.., or hail iin.v oth.-r intrntion. This lul.-. as I st.it.. it. r.-ijnir..!«

I>crliaps tw.i .x|plaiiat(.n .ihs.ivatinns : th.. first, that if the
lanjjua;,'-' '" t..(..huii-ul or N(i..ntiti.., aii.l if is ns..,l in a matter
ivlatinj,Mo till, art or scimc.. t.. which if hfjon^'s. its t....hniciil or
seii'utifi.' must 1... ..insiil..r...l its priniaiy m.aninjf; th.' .second,

that l.y •s..nsilil.. wilii ...f.-rcncc to th.- cxtriiisi.. circiimstanc.s ' is

not meant that fl xtiiiisi.' . iivunisfanii-s make it more or less

reiwonahl • i.n.halil.' is what the writer should have inten.led ; it

is enough if fhos.' circiimstanc's do not exclml.. it. that is, .le|.rive

th.' w.irds of all r.-as.)n.il)le applLaf i.»n a.-.ordinj,' to such priinarv
meaning."

" In projiorfioii as we are retnoM'd from the p.-riod in which an
author writes, wo hecme l...ss certain of the ni..anin<; of th.. wor.ls
he uses

;
we are n.>t sure that at that ].erio.l the primary meaning

of tlie w.)rds was the same as ii..w, t' .r hy the priniiiry is not meant
the etym. (logical, but that whii'h th.- ..r.linary usage of soei.'fv

atlixes to it. We aiv also e<iualiy uiiicrfain whether at that period
the w.ir.ls di.l not bear a t.'.^hiii.vd or conventi..ihil s.'nse. an.l

whetlier they were n.it so used bv th.' writer."—.S7««.c y Wihm
(1H40), i> CI. .t F. :i.V., at pp. -Vjo-.V,'?

; .Scott, "it-lS. at

pp. 1001—luua, lJ.)leridgo, J.

s
s

z
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" In my vi..w, th.- |iiiii<.i|,|,. upon ulii.h w.t.Ir ur.- t.» },<> .nn-
»«tni..(l in inHtnini. iits in v.rv pluin. Wh.T.. th.T.. i*. ,i |.<,i.ul«r nn<l
••'.nini.-n wupl u«m| in ,iti iii^truni.iit tlu.t w..r.l mu-f 1». (•..n-frii.-.I

pnmu tmir in \U pupuliir an<i romniMn s.-nsi.. If it is « wunl i.f

II t.«.lini<iil ,.!• \,'^n\ rlmm.t.r it inuxt U. innxfrii..! h r.linjj to itH

t.-. Iini.ftl or l.'pil ni.-uiiinjr. If it is « W....1 wlii.l, is „f ,» t»..lii,irul

an.l sfiiiitifi,. .Imni.t.r. f||..|, it itMi>t 1... . niistni.d .Hcnnlii,^ f. fliiit

wliicli is its piini.iiT m.-uninj.'. n,ini.-l.v, its t.Mliniral iin.l N.i..t.fific

ni.MininK'. liuf l.-tW.- v-ii v.m jriv ..vi.l.i,,,. of tli.- h .n.liirv

ni.-ihin- of „ w,,r.l vmi ,„ust sitisfv lii,. (
'..urt, fi„,.i (1... insf nuii..nt

itM'If. or fr..ni lli-
. iivinisiMn. ..s ,,f tin. . as... timt tli.' won! onfrlit

to !).• constni.Ml, not in its pop„l,ir or prinmrv si^rniticntion. hn\
iii'cor.lin;r to its s.MM.niliin- int.-nfioii."— /A,//\y ('„. v. <'i,lhi,r

I'''**''' '" <•'• " '!><. at 1-.
:j(i; .•)(» 1,. J. (I,. ;U1 .at I. ;;|>

Fry, J.
'

"
" I>oul)tI.>ss tli.T,. an. cases in whirl.. «li,-n in fli.. insfnini.'nt

its.-lf. \vlH.th..r a will or a lontra.t or a slatut... ..vi.I..ii,cs may b.
(lisrov. 1V.1 of til,. f:..n..ial intent i..n of tli.. frani-r and of tli.. gemml
nicaninp. or what has l«...n (.allf.l thi- ^'overninj.- sens... inWlinh
thp words or tlii< j.rovisionN art> to Ii,. und. rsf 1, y„u may
oprnKJonally modify the hniKuajre whieh yoi. haw to eons'true witli

reference to that general intention which hiis hecn >.. ascertainwl."— J'r.s/n/ I.f Sf. ./(,/,„, Uniiiiislniil v. Cutlini (JNSlii, | -J App. (
'as. I,

at p. (i
;

.-.(; L. J. U. 15. .>•.>.'.. at p. JiJU, L,,rd Ilalshiiry, L. (
'.

"The Wills Act in t.Tnis .says tliat a devise of n^al estate sliall

bo construed in a certain way. nnl.'ss tde contrary intention
a]>fM.nr8. That, of course, must he a (piestion of wlmt is the
intention as exhihited hy tlie written wonls. lookinj: at tho wliole
instrument to-rether. wliidi is a prin.ipl,. which. I fake it. is not
confined in that respect to wills, hut applies to any other instrument
whatever wher.'hy people signify their intentions "—T/w,///,, v.

Cmm,,,; [l!)0(i] A. C. 127, at p. 1;S()
; 69 L. J. I'.

(
'. 7. at j). !».

Earl of llalshury, L.(\

" It is tlierofore a (|ue8tion of construction in each case, to whieh
the ordinary rides of construction ajiply. lunuely, that words must
bear their ordiiuiry primary meaning unless the context of the
instrument read as a wlioh., or surrounding cont.t.niporanpou8

circimistances, show that the secoiidary meaning exj.resses the real

intention of the parties, or unless the words are used in connection
with some place, trade, or the like, in whicth they have acquired
the secondary meaning as their customary meaning <j,ii,ii({ hoc.
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Tliii4 in n iju..!.fi,.n of fmt wliidi (uhL-h* ho nfti'ii |nr)ViMl us t. If

jmli.iiilly n'li.jjiiim'ili hnn t-. Im- provtHl by . vidi.iiiK, "—//,-,„,, v.

Mo,,,;, [|!»(»|j 1 {;i,. ;j((.',. „f ,, ;t|(»; 7:{ ], J. (;i, m;;, „, ,,, ;j7:,_

Farwfll, .1.

Oeneral Wordi
(iiHrriiliii rif/iii siitit iji iiiriilil, ,• ,,il, III,/, mill.- -'> Iiift. <iip ','|,

|i. 7<i.

(iniinil ii'„;ls „,; yv\u\i\ f.ici.' /-. /./ ///«// /// //,,/, ,/,,(„/ ^riisr.

Ui III nd nurds iii-f liiiiitiil liif III, 1,1,/lit ,111,1 iiil, III 1,1 III, i„sl,-,i-

miiil lis ,isrfrtiiiniil t'niiii Hi, iii>,li„„i,iil ily,//',

" Our ilrcisiun (|c[m'IiiU, iis if iii.|M.iirs to iiu', ii|miii itii iiiirii.nf ami
w»'ll-l•sta^)li^ll.•^l |.tiii(i|.|i. ut ( >triii tioii, i.r wliiili I,,,/,i, v, U',,,/

(IHW,. -jft n. l\. I). 17.-,; r,7 I,. J 4. M. .i.-M. is ,„ f tl„. „„,s,

rt'rciit illiistratidiis. I think tlmt |iiiii<ipl.' of .•onsfinif ion is not

I'onHncl 1,, tlii- ••lii>.s ol il.)nini.'nt.s
[ MiJU ,,f ludin;'], but in

iilililirali!.. to all .inriuiM'iifs. Tins prinripl, is appliriibii' wlificv. r

s|i(Mitir wopIs aiv uM'tl to cxpios tlif main oltji-rt aii<l int'^nt of
tilt' insfruin'Mit, ami in s,,uu- ofliiT parls p iicial wonis an' use!
wliicli ill tlii'ii utmost Lr"n«'rality woiilil !"• ini'on>ist.'nt with i il

"h'struftivc of tile main ol.jrct of tii.' I'ontra'f. WIm'm tin' Court in

ih'alinj: with ii contract ordocnni-iit of an\ kin>l tiu'ls that .lillirultv

il ulwHVs. so far as I kn<i\v, follows this principl... tliat the -rcncral

wonl.s must he jiniitcil so that they shall he con-i-tcnl with, ami
sliall not (l.-fciit the main ohjert of the (ontra( tin"- piufics."—
M,i,-ii,ts„„ V. (i/,,„i,, \js\v>\ 1 (i. li. .-i;;;, m ,,. .\\\-^ v,\ \^ ,j_

U. 15. jxti, at |i. |i)(i. Fry. I ., J.

Eljusdem Generis Doctriae.

(liliinil irii,;U fulhuriiiij spifitu- intrils niw jirinui facie In lir hil.vii

III flirir iisiiiil siiixr, null us lliv i; iisnuiilih- i-iiiislrm I iiiii nl' thf

iiislniiiii'iit rnpiiirs 11,1 III III 1,1 iisn/ in ii sinsr limilnl U,

tliiiiijs ejusdeni generis ////// lliii.sr iihn-li Imr, l^nii si„ritii;i/li/

llliiitiiiiinl lir/iiri

.

"Two ruif-s of cnnstruction i\ow firmly estahjisheil .is part of our
law may bo eorisiiU'reil as limitinn: those wonls "

[
• losses and mis-

t'ortuueN"J. "One isthat words, liowever p-iu'ral, may be limited

with respect to tlie subjeet-mntter in relation to wliich they are

used. The other is tliat genera! words may be restricted to the

9
9

: I
I I
-0 = 5
; c ^

i
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wime pcnus ns the sj.wnfic words that prcoedt' ihfm."—nrn)iex
and Mrrs,;/ Mnrinr liisiirniiic Co. v. UnmiHoi), Fnis,i- (^ Vi>.

(1HS7). IJ App. Cas. 4M. at j.. 4!IU; .-)(> L. J. Q. B. 6JG, tit

p. (i2S, L(.rd Ilalsbiiry, L.(J.

" I will take first tli.- riilt- ns stated by Lord Eldoii in f'hiurh v.

Miiwl,, [(ISOS), ir, V,.s :{!»(!, 4fJ(JJ. H«. said 'tlic Lest julo of

wmstnictioii is that wliich takes the words to coniprchciid a subject

that falls within their usual sense, unless there is soniefhinfr like

dei lariition plain to the eontrarj." [Cited by Kni<,'ht-I5ruee, V.-C,
in Miillnwl Coil lit irs Uij. Co. V. (hiiiii (1X41 1, I Coll. 74, at p. 79;
l;{ L. J. Ch. •,>(»!». at p. ','10.] That is, as I understand himi
jiriiini J'lrir you are fo jjive the words their larger meaning, unless
you find something which plainly shows that they were intended to

be read in a more restricted sense.

"Tlien again, Knight-Bruce, V.-C, in Pndrr v. Mair/imif
[(1H42), 1 Y. .\c C. mK at p. 300, 11 L. J. Ch. 22'.i, at p. 2-Jti],

said :
' The words " goods, chattels, and effects " which the l.(|uest

contended to be residuary contains, or any of them, are terms that,

in their proper sense and nature, are sufficiently large to include
and pass the absolute interest in the whole jiersonal estate.

But a will may be so worded ns to show that, according to a
reasonable construction of it, the testator must have intended to
use those terms in a limited and restricted sense : and when this

appears, the intention so collected must have effe.'t given to it.

It is, however, incumbent on those who contend for the limited
construction to show that a rational interpretation of the will

requires a departure from that which ordinarily and priniu faciv is

the sense and meaning of the words.'

" Nothing can well be plainer than that to show that prima fiuie

general words are to be taken in their larger sense, unless you can
find that in the particular case the true construction of the instru-
ment recpiires you to conclude that they are intended to be used
in a sense limited to things fjiMlcm ifcnpri.s with those which have
been specifically mentioned before. ... I entirely adopt the
canon of construction which was laid down by Knight-lJruce. V.-C.
in Parlrr v. Manhiint [(184-,*), 1 Y. A C. -JiK), nt j). ;500 ; 11
L. J. Ch. 2r^, at p. 'i2ii], and I reject the supposed rule that
general words are iirlmu facie to be taken in a restricted sense."
Am/rrsoii v. Aii,i,;:soii, [IHOi] 1 Q. B. 749, at pp. 75;J, 7o4 ; 64
L. J. U. B. 4.57, at p. 459, Lord Esher, M. R.

» Tlie doctrine known as that of ijim/cm yviwriH has, I think,
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frequently led to wrong conclusions on the construrtion of
instruments. I do not believo that the principles us generally hiid
down by great judges were over in doubt, but over nnd <.ver again
those principles have been misunderstood, so that words in them-
selves plain have been construed as bearing a meaning which they
have not, and which .ught not to have been ascribed to them In
modem times I think greater care has been taken in the application
ot the doctrme; but the doctrine itself, as laid down by great
judges from time t.. tim.', has never been varied ; it has been one
doctrine throughout. The main principle upon which vou must
proceed 18 to give all the words their common moaning- you are
not justified in taking away from them their common meaning,
unless you can find something reasonably plain upon the face of the
document itself to show that they are not used with that mennin--
and the mere fact that general word., follow specific words is certainly
not enough. One need not travel beyond the case of Pm-krr y
Mmrhuut [mpra] to find great authority for that proposition-
I mean not only the authority of the case itself, which is de-
servedly high, but other authorities which are cited in it Lord
iMdon, Lord Cottenham, Sir William Grant, Sir John Leach
and Knight-Bruce, V.-C, himself, all lay down the rule to the'
effect I have stated. You must give the words which you find
in the instrument their general m(.aning, unless you can see with
reasonable plainness that that was not the intention of the tr'^tator
or settlor. We must look at the 8urroundings."-J;,r/,r.s».* v
Audn-son, [m->-] 1 Q. B. 749, at p. 7-5.5

; (i4 L. J (J B 4r,7"
at p. 409, Rigby. L. J.

i- ^-^u,

"I am quite aware that there have been cases, such as A,uln:oi,
V A,uln:,n, [189-5] 1 Q. B. 749 (to which I drew attention .luring
the argument), where the Court has protested against pushing the
doctrine of ojns.hm grneri-s too far. It is very often pushe.l too

rio T '''
^^"'''''J""' ^'"J'Jf'l I'xhiHtrial ,ind RofovmaVm, Svhooh

[1898] 2 Ch, 6S7, at p. «9G ; (JS L. J. Ch. 41, at p
44*

Lindley, M. R.

D
C

i ^

- p ?o

3

3

If the partmdaruonh cxhnmt th- nhoh ^nn%, th, general words
refer to nome larger genus.

"That case \_lieg. v. Payne (1866). L. R. 1 C. C. 27; .'};5 L JM^ C. I70J falls within the rule that if the particular words
exhaust the whole genm, the gen..ral word must refer to «ume
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u

larger !/ri)iiii:'—FiiHri(k V. Srfniw/z ISfiS), L. R. 3 0. V. .'U-l, at

p. aio ; :}7 L. J. C. P. 78, at p. 8(», Willes, J.

General Words and Special Provisions.

" It is, I think, a rule of coiistriiction that frenoral words in a
doeutnent do not defeat an earlier sjiecial provision as to tlie same
subjeet-iuatter—both must, if possible, be read togetlier, so as to

make tlio whole document consistent."—A/wr.s X,/.soti cV Suitx, Ltd.

V. iXf/noii Lliir (Lii-fi-jwo/), Ltd. (No. •,'), [1 !»(»?] 1 K. JJ. 7(;», at

p. 780; 76 L. J. K. B. 411. at p. 417, Cozens-llardy, L. J.

Compare general and .special provisions in statutes, /w.v/, p. ;J74.

Relative Words.

Belative and Last Antecedent.

" Sfiujxr pmiimo antcccdentc irfcrtiir."—Co. Litt. ;j(» b.

" Ad pniiimiiiii niitcrrdoisfitit rf'/iiti(>,iiisi int/ndifitiir sciitcntia.'"

—Xoy, Maxims, !»th ed., p. 4.

Wordx of irfi'iriiri' an' in //fiirni/ rifrrrcd tti that to ivhirh tho

context appears proper/;/ to attract it—-to the lad ^enailile

aiiteredenf.

" It is true that, in strict grammatical construction, the relative

ought to apply to tho last antecedent ; but there are numerous
examples in the best writers to show that the contest may often

require a deviation frotn this rule, and that the relative may he

connected with nouns whieli go before the last antecedent, and
either take from it or give to it some qualification Suppose, for

example, this phrase: ' If there be any powers or provisions of an
Act of Parliament of wiiicli the corporation are sole commissioners
for executing.' Is it not obvious here that the relative 'which'
refers to the 'powers and provisions,' and not to the *Act of

Parliament"?"— ,SCr^«/7rt/(// v. Hopl,iii» (1841), !) M. & W. 178, at

pp. 1!»-J, 1!»:{ ; 11 L. J. Ex. G'), at p. 71, Lord Abinger, C. B.

"It is an ordinary rule, not so much of law as of the grammatical
construction of the English language, that words of relation

primi facie refer to the nearest antecedent."- -AV^v/rr;/ Counties and
London l<f lilackn-atl liailuaif v. Marriaije (KSfiO), !l II. L. Cas. .'J2,

at p. ;i7 ; ;J1 L. J. Ex. 7;J, at p. 7^5, Blackburn, J.

" It could not be denied that ' such ' is in general a word of

reference, reliting to tlie last sensible asitecwlejit, accordioo' to the
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Ijord Coke says (Co Litt ;{() ],\ < v

Which Avill mak.. sen.o witli the context,' but to that to wl.iel. tlucontext appears properly to attract it.--//.V/ at .
'4 Tat p. 90, Lord Chelmsford '

^
'"*

'
^- •^•'

b3U.e ,.d se.e of the hear^orre:t::^;t:h; i:;^^^^^of a .ord „. the sontenec
: frequently the actual \L ante S.ouldmake nonsense; and it seen, conceded you must then .back to some other antecedent, and a curious question n.av Zraised as to the degree of absurdity and injustic'e wh^h I Ztolerated before referring back to an earlier antecedent TI..W exposition of any document ought to be th :w.,,^and not emphatically the grammatical one."-//.V/ at p (UL. J., at p. 86, Pollock, C. B.

' ^
^

'

ne^bSlte'them" tT '''
T':

"*'"^' "^^^^^ '' *^^ ^^^^-^n< xt betore them
; but we may look at the rest of the deed and if

b put on' r 1 "h
'-''''" *'"' ^"^^^ ^''-'^' "^ ^'- -nstructioHo'

"-/'^^ ii«<>.i), L. It. > Ex. .1 at p. 2^. :^j "j ^'^^
^

p. 2^,K Channell, B.
' I • ^'

,
-Jt' i.. J. Lx. Jo, at

1^ ^

i 3

3
8
3

Particular Words.
- nr „„.a,i,,y ofpart,n,/ar uonis i. to be found in tin ..„hj,rt or

ocra^onouM tl.y arr «W, ,nul t/. ohjn, that U ,L,uM
to be obtained.

"The meaning of particular words in Acts of Parliament aswell as other instruments, is to be foun.l not so much in a" k:^2molog,cal propriety of language, nor even in popular use, J

h

tiie subject or occasion on which they are used, and the obje"
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that 18 intended to he obtained."—/?w v. Jfa// (182'2), 1 B. & C.

12;{, at p. i;U), Abbott, C. J., delivering the judgment of the Court.

" In the construction of all instruments it is the duty of the

Court not to eonfint tself to the force of particular expressions,

but to col' • t the intention from the whole instrument taken

together."— ///rw< v. AV^^/r// ( 1S24), ',' S. i^ S. 174, at p. 177. Sir

John Leach, V.-C.

AVr (i/so Comyn's Digest, Vol. V., " Parols."

Jacob's Law Dictionary.

Kelham's Norman Law Dictionary.

Stroud's Judicial Dictionarj-.

Wharton's Law Lexicon.

Technical Words or Peculiar Terms.

" In the first place there is no doubt that, not only where the

language of the instrument is such as the Court does not under-

stand, it is competent to receive evidence of the proper meaning of

that language, as when it is written in a foreign tongue ; but it is

also competent, where technical words or peculiar terms, or, indeed,

any expressions are used which at the time the instrument was

written had acquired an appropriate meaning, either generally or

by local usage, or amongst particular classes. The authorities in

support of this position are: Att.-Ucn. v. The Fluff Glaxx Co.

(17^7), 1 Anstr. ;« ; Gobktt v. Beechii (1829), ;i Sim. 24; Smith

v. Wilxoti (1H;J2), ;{ ]J. iV; Ad. 728; iiirhanhoii v. Wahon .l^-i),

4 B. & Ad. 787; and Clayton v. Gmjson (18;}(i), ;> Ad. & E. ;J02.

This descriiitiou of evidence is admissible in order to enable the

Court to understand the meaning of the words contained in the

instrument itself, by themselves, and without reference to the

extrinsic facts on which the instrument is intended to operate."

—

Slwi-e v. Wilson (1842), !» CI. & F. Vt'), at pp. )^'), ").)(); 5 Scott,

!)o8, at pp. 1028, l(i2i», Parke, B.

" The true iuterpr^ tation, however, of every instrument being

manifestly that which will make the instrument speak the inten-

tion of the party at the time it was made, it has always been

considered as an exception, or perhaps, to speak more precisely,

not so much an exception from, as a corollary to, the general rule

above stated that, where any doubt arises upon the true sense and

meaning of the words themselves, or any difficulty is to their

application under the surrounding circumstances, the sense and



HULKS APPLrCAHLK TO ALL INSI Rl'MKNTs. ()!)

meaning of tlip language may ho investigated and ascertained hy
evidence >/r/mr. the instrument itself; f,.r both reason and c.nin.on
sense agree that by no ..th.-r means <an the langui.ge of the instru-
ment be made to sp..ak the real mind of the party. Surh inves-
tigation does of necessity take place in the interpretatif.n nf instru-
ments written in a foreign language; in the ease of ancient
instruments, where, by the laj-se „f time and clinn-e of manners,
the wonls have acquired in th.- pivsent age a dilfer.'nt mei.ning
from that which they bore when originally employe<l; in eases
where terms of art or science occur; in mercantile contracts, which
111 many instances use a peculiar languag." employed bv those only
who are conversant in trade and ecmimerce; and in oth.T instancesm which the words, besi.les their general common meaning. luive
acquired, by custom or otherwise, a well-known peculiar idiomatic
wieamng in the particular country in which the party using them
was dwelling, or in the particular society of which *he fonned a
member, and in which he passed his life. In all these cas,>s evi-
deuce is admitted to expound the real meaning of the language
used in the instrument, in order to enable the Oourt or judge to
construe the instrument, and to carry such real meaning into
effect.''-/^., at pp. -iW, .-,67

; 5 Scott, 90S, at pp. lo:J7, 10;i8
Tindal, C. J.

'

" In construing all writings it is a general rule that we are to
understand the words in their technical sense, if they have acpiired
one, or if not, in their ordinary sense, unless there be something to
show that they are used in some secondary .sense."— 77/, Qu,m y
Coxtro (1874), L. K. !» (i. B. im, at p. mU; 4:i L. J. d JJ. loo"
at p. 110, Blackburn, J., delivering the judgment of the C'oui-t
(Cockburu, 0. J., Blackburn, Lush, and (iuain, JJ.).

\ I
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Same Words in diflFerent Parts.

T/ie .vnne won/s in diffhrnt p,nfs of uh i„.Htr,im.,tf .IwiiM h, yin;,
the mute iiwaiiing.

" It is a well-settled rule of construction, and one to whicli from
Its soundness, I shall strictly adhere, never to put a different eon-
structiou on the same w(,rd where it occurs twice or oftener in the
same instrument, unless there appear a clear intention to the
contrary."—7i'/,/^,v/y/y V. Miinkilhirk (1.S41), 1 Dr. & War S4 at
p. 93, Sir E. B. Sugden, C.

'

'

•• I do not know whether it is law, or a canon of constructiun.
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but it is good seuMe to say whenever in a deed, or will, or other
(loinnit'iit, you find tliat a word in one jiart has some dear and
definite lu.aning, then tlie jm'suiuption is tliat it is intended to
mean the same thing where, wlieu used in another part of the
document, its meaning is not dear."—/*/ rr liirh, h'lii/oii v.

Jiid:s, [1!»(»0] 1 Ch. n?, at p. 4 IS; (111 L. J. Ch. |-,>4, at p. 12.i,

Lindley, M. II.

Insensible Words and Phrases.

A iron/ or n jilinisr in an iiistrniiK nf to icliiili tio xitwifj/c iinniiiii;/

nut III' ijiciii iiiiisf //! rliiiiiiKitid.

"AVe have no power, indeed, to alter the words or to insert

words wliiuh are not in tlie deed, hut we may, and ought to, con-
strue the words in a manner most agreeable to the meaning of the
grantor, and may reject any words that are merely insensible.

These maxims, my Lords, are founded on the greatest authority,

Coke, Plowden, and Lord Chief Justice Hale."

—

Smith v. I'avl;-

/nir.st (1741-2), ;j Atk. Vio, at p. 1;{G, Willes, C. J.

" The ordinary rule of interpretation requires that construction,

which attributes some meaning to words, rather than totally to

reject tlum as surplusage."— .S7/y///o/v/ v. liosirortli (18l;j), •> Ves.
& 15ea. ;{41, at p. 347, Sir Thomas Plumer, V.-C.

" It is a canon of construction that, if it be possible, effect must
be given to every word of an Act of Parliament or other document

;

but that, if there be a word or a phrase therein to which no sensible

meaning can be given, it nmst be eliminated."— .S7«//^' v. Corporation

of Ycoril (1«7G), J C. P. D. l.JH, at p. 701 ; 40 L. J. C. P. ^o7,
at pp. WiO, GUI, Brett, J.

" It appears to me to be true with regard to a bill of lading,

as with regard to auj other legal doeumeut, that where there are

several clauses, as fai as possible iVey must be coustrued consis-

tently with one another, and one of them ought not to be treated

as surplusage, and rejected, unless it is impossible to read it with
other clauses."

—

Jiorthuick v. Ehlvriliv Stctiini/iip Co., [1904J
1 K. E. Mi), at p. 3-24; 7;J L. J. K. B. 240, at p. 243, Lord
Alverstone, C. J.

Siijip/i/iiiij tiin/tliinij ii(C(>i.s<iri/i/ to lie iiifcncd from the tenus

11.11(1.

" The result of all the authorities is, that when a Court of law
can clearly collect from the language within the four comers of a



KIJLKS AI'PLICABLK TO ALl, IN.STIUJMKNTS. 71

doed or instrument in writing the ival intentions of tlie parties,
thoy are bound to jrivo effect to it hy supplyinjr anything neces-
sarily to he inferred from tlie terms Msed. and by reje<tin>r as
superfluous whiitexer is repujrnaiit to tli.' intentions so discerned."
—Gwj/ii V. Nfiiffi Ciiii'i/ ('„. (iSfiS), L. K, ;! Ex. JO!), at p. '21'};

37 L. J. Ex. 1-JJ, at p. ]2<!, Kelly, (
'. B.

"One rule of loiifitrurtion which must prevail is that you must
give effect to every part of a document if you can ; you must read
it as a whole."— /i'A//y.s//V .S/><n,is/ii/, ('„. v. linrlhuirk,

;
I !»().")] A. ('.

!».5, at p. !)(i; 74 L. J. K. 15. -its, at p. ;{4o, Earl of Ilalsbury,
L. C.

Subject-Matter

" Whenever you have to construe a statute or document, you do
not construe it accordinjj to the mere ordinary general meaning of
the words, but according to the ordinary meaning of the words as
applied to the subject-matter with regard to wliich they are used,
unless there is something which obliges you to read them in a
sense which is not their ordinary sense in the lOuglish language
as so applied. That, I take it, is the cardinal rule."— /./(.// Lmir-
amc Axmddtio,, v. rnchrr (!S,s:{), l-,> Q. \\. Ij. 17,;^ ,it p. 18<>

;

5:i L. J. Q. 13. IS.J, at p. IS!), ISrett, M. R.
" Words, however general, may be limited with respect to the

subject-matter in relation to which they are used."

—

TIkihiix ami
Mirnci) Murine Li^niniiiir Co. v. Iluniilton, Fnisrr i( Co. (liS.S7), {•>

App. Cas. 484, at ]). 4!)0 ; .->(i L. J. ti. B. (J-Jti, at p. (iJ8, Lord
Halsbury, L. C.

Circumstances and Object.

-- The piirimar of iutirjinfimj ini iii.sfniiniiif /v fo ser ir/inf i.s the

infcntinn •j-pirsxid hi/ tlir iron/s usi'i/.

[ft'i-om fill' ii/iju'i-firfioii of laiii/iifif/i- if i.s iitijioKsitile fo knoir irliuf

fill' iiifiiifloH is iriflioiif iiiqiiiriiifi furflwr, flivu -see irlmf flir

ririHtmfinivpn iirrr irifli irforiirr fo icliicli flic iron/.s irrrc

iixfd, ami ivliaf inis flir olijirf, fipjiiuriinj from tlioxi vircum-

xfaiicis, irliir/i flu' pir.soii ii-siii;/ tlieiii liiiil in rit'ir.

" I apprehend that, in construing an Act of Parliament, a deed,
will, or whatever other instrument niay have to be construed by
the Court, I have a right to look to all the ciroumstances which
the parties to the iubtrumeut, whether a testator, a donor, or the

I
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Ifgislaturp, who aro executing a solemn act, hail before them at the
time, ami were thonisclvos conteiuplatiiig, as jiroved, not of course
by any oxtriiisio eviili-nc.-, but by evidence afforded by tlie instru-

nientH theniselvea, and also such matters as can bi« proved by
extrinsic evidence to have been the einiumstanees which surrounded
tliein, and wliich may liave atfe<'ted the conclusion a* »vhich they
aTTiveil"—Aff..(/ni. v. E'lfl otPmris (1H;>:{), Kay, lM(i, at ii. H)l

,

Sir W. Page Wood, V.-C.

" Tlie i)riucij)les of construction of statutes laid down by this

House in the jtresent case, must Imve an important effect on those
who ha\ to construe that [tlie Harbour, Docks, and Piers Clauses
Act, 184. (I(t Vict. c. v.'?)], or any other enactment. My Lords, it

is of great ini|ii>rtunee that those iirinciiiles should be a.sccrtuined,

and I shall thend'ore state, as jirecisely as I can, what I understand
from the decided cases to be the princiiiles on which the courts of
law act in <onstruing instruments in writing, and a statute is

an instrument in writin<,'. In all cases the object is to see what
is the intention exjiressed by the words used. But from the
imiierfection of language, it is impo.ssilile to know what that
intention is without inquiring fartlier, and seeing what the circum-
stances were with reference to which the words were used, and
what was the object, appearing from those circumstances, which
the person using them had in view, for the meaning of words varies
according to the circumstances with respect to which they were
used. I do not know that I can make my meaning plainer than
by referring to the old rules of pleading as to innuendoes in ca.ses

of defanuition. Those rules, though highly technical, were very
logical. No innuendo could enlarge the sense of the words beyond
that which they jiriimi /new bore, unless it was supported by an
inducement or [)reliminary a\ennent of facts, and an averment that
the libf'l was published, or the words spoken, of and concerning
those facts, and of and concerning the plaintiff as connected
with those facts. If those preliminary averments were proved,
words which priiiiu faric bore a very innocent meaning might be
shown to convey a very injurious one, and it was for the Court to
say whether, when u.sed of and concerning the inducement, they
bore the meaning imputed by the innuendo. See the notes to
Cra/t V. liuih ( 1 ti8 1 ) [ 1 Wms. Saund. '^Mfib]. The legislature has
rendered it no longer necessary to set out on the record the facts,

and the co//o(jiiiiim necessary to support an innuendo : they are now
only matter of proof oji tlio trial, but the principle n-iuuins.
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" In construing written iustnuuents I think tlic samt- princij)!.*

applit'S. In the cases of wills the tfstiitor is sjicnking of and concern-
ing all liis affairs, and, therefore, evidence is ailmissible to show all

that he knew, and then the Conrt has t<> say what is the intention

indicated by the words when used with reference to these extrinsic

facts, for the same words used in two wills may express one inten-
tion when used with reference to the stiit<> of one testator's affairs

and family, and quite a different one when used with reference to

the state of the other testator's affairs and family.

" In the case of a contract, the two parties are sjteaking of certain

things only, and therefore the ailmissible evidence is limited to
those circumstances of and concerning which they used those
words ; see (ininx v. Lri/i/ [(lHo4), !> Ex. 7o() ; -.>;{ L. J. Ex. 22M].

" In neither case does the Court make a will or a contract such
as it thinks the testator or the parties wished to make, but declares

what the intention, indicated by the words used under such
circumstances, really is.

" And this, as applied to the construoti(m of statutes, is no new
doctrine. As long ago as IIti/i/oii'.s Casr [(loH-i), 'Z Coke, p. 18,

Part III., 7b] Lord Coke says, that it wus resolved ' That for the
sure and true interpretation of all statutes in general (be they
penal or btmeficial, restrictive or enlarging of the (Common Law)
four things are to be discerned and considered :

—

' First. What was the Common Law before the making of the
Act y

' Second. What was the mischief and defe. t for which the

Common Law did not provide ?

' Third. What remedy the I'arliament hi ih resolved and
appointed to cure the disease of the Commonwealth 'f

and
' Fourth. The true reason of the remedy

;

and then the office of all the judges is always to make such con-
struction as sliall suppress the mischief and advance the remedy.'

" But it is to be borne in mind that the office of the judges is

not to legislate, but to declare the expressed intention of the
legislature, even if that intention appears to the Court injudicious;

and I believe that it is not disputed that what Lord Wensleydale
used to call the golden rule is right."

—

liivn- fnar Commmionerx
V. At/amsoii (1H77), 2 App. Cas. 74:5. at p. 76;J; 47 L. J. Q B
193, at pp. 202, 20;j, Lord Blackburn.

" The Court has a right to know, and is bound to know, all the
material facts which were known to the parties at the time when

9
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the iiKiconicnt, tleed. will, or wlmtcviT it niov lie, wiw fntiTwl into
or inmle. Thnt in ligitiinnt.' in nil i nsi-s for tJic i>uriM>gc of con-
striiiiig a writt.'ii inufnim. iit."— /A//^ v. /tm/ (iNNj), |H ('h. D.
ti7i». (it p. «!»;{; ,V» L. J. ('!,. (,!»;, lit ].. 70-,. Kay, J.

" Thf iirincipl.'n of th<< nil.',* l.y wliiih tli.- true conHtrmtion of

wTittcn inntrunmitM are [«»•) to ]»• arrivi'd at ur« nciflicr <li(!i(iilt

nor (loiilitfiil. riiiiii worilft mii.st have their jilain im'uiiiiijr!*, ami none
other can Im- justly or nati-ly asf*igii.Ml to tlitni. If any doubt
nriscH us to the true intent and nu-anin^' of the words employed,
it is essentially retjuisite that the subject to wu:<h the words
relate should be distinctly understood; uiid to this end it may
at all Limes be louvenient, and -u some eases ne(*ssary, to

have regard to the eireumstunces attending and relating to the
subjoet, to the interests comprised in it. to the jiarties to it, and
most especially to its avowed, expressed, and. of necessity implied,

objects."

—

LoHtloil Fiiiiliiviiil .Utminliini v. Kill; (lHcH4j, 2ti (,'h. I).

107, at pp. l:{:{, 134; oM L. J. Ch. W2't, at p. lO.T,. Hacon. V.-C.
" The observations of very learned judp's have been (pioted to

show that you must read all the words in every instrument with
reference to the circumstance under which they are uttered or
written. In one sense that is (juito true. It is (juite true that,

where you are finding out persons or things—who are the j)erson8

designated by the will, what are the things left by the will—you
may find either the yvrmw or the thing by iiroi)er e.xternnl evidence
of what is referred to.' -Hiijijins \. Ihiuxni, [l!t(

'J A. ('. I.

at p. 5 ; 71 L. J. Ch. i;{-,>, at p. 1;J.j, Earl of Halsb. L. C.

Lord Wensleydale's Golden R\ ' a.

The Orammatical and Ordinary Sense not modi^ed unless to avoid

absurdity, repugnance, and inconsistency,

In iiiftrpniiiitj all irrii/rn iiislnitiuntx, tin ;/nini»i(i(i(vl and
oriliii/iri/ Hviinr of till iioid/i m- Id be dilhinil to, iinlcx^ that

aoiilil liail to "umv absiinlit;/ or mihiv npa(/iia>iir or iiicoii-

.sistcii'ii ivitli the nut (if the iiixtniiiiriit, in irliicli vase tlw

uiimafical and urdinari/ ncnxc of the trord-s mni/ be

,..^d{fi('d w ax to ufoiil that abaardity and inroiiaiatcnci/, and
no farthir.

"The great cardinal rule is that which is pointed out by
Mr. Justice Burton, viz., to adhere as closely as possible to the
literal meaning of the words. When once you depart from that

canon of constructiou, _)ou are launched into a sea of diliiculties
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wliicli it i« (lilliiult fi. fuflKiiM."— <//<(/^/;7/ v. I'iimiiiir (IS.V.'i,

1 1>. (i. M lie a. .")(»•.'. lit |.. .-.(I.-,; -.'I [,. .1. CI,. HI"), lit |i. lO'i,

l^)r(i ('mil worth, L. J.

'• It must, howcviT, Iw ((tru'fd.'.l flmt wlu-r.' tlic ^Miiintiiritinil

(•(inotnietiou in <juito clfur ami iimiiif.st, nml witlu.ut .Imlit, tliut

roiiHtniition niiplit to jircvnil, uiiIobh tlu'if he some stmnj? ami
oltvioiix ivasuii to tliB i.'oiitniry. Miit tlir rule ailviiti'il to h
Hul)jf(f to this foiKHfion, tliiit linwcv<'r |i[iiiii tlic iiopaii'iit >rraiii-

imitical constnictioii of a M-iitfiiie may h,; if it he |Mif<'(;tly ilfiir

from tilt! (M)iitfiits of till' HHiiii' ilocimu'iit (and the same nil.' appliis

in tht' ciiUKtriirtion not only of an A.t of I'ailiiinicnf. lait of (U-i-dtt,

wills, and of any subjeot of a liki> natuici that flic uppait-nt >rram-
niafiial (onstruition cannot h.' the true on.', then that which iij.oii

the whole ih the true meaning !<liall iirevail, in s|iit<' of the

grammatical con»tnicfioii of a parti, iilar part of \t"—U'<i>i<//, v.

Mul,ll,l„„ (IS.Vj). ,S Kx. .(.VJ, at p. :t:.7 ;
,>•.' I.. J. Ex. i(l!», at

p. Ill, I'oUock, C. W.

" 1 have been long and deeply impres^vd with the wisil.nu of the
rule, now, I believe, iiniver*illy ailopted. at least in the Courts of

law in M'lsfiitinxlir Hull, that in c.iiistruing wills, an.l in.leed

statutes, and all written instruments, the grammatical ami ordinary
sense of the wo- -Is is to be adhered to, unless that would h-ad to

some absurdity, or some repugnance or inonsisteney with the rest

of the instrument, in \,. ; ' case the granmiatical and onlinary
sense of the wor.ls may be mo.litied, so as to avoi.l that absurdity
and inconsistency, but no further. This is laid down by
Mr. Justice IJurton, in a very excellent oi)iuion, which is to be
found in the case of Wiirhnrtiin v. Lunhiuil (|S-,',S). 1 Ihid. A H.

(Ir.) (>•,»;{, at p. KWl^r—iinii v. i'(w;>,/// (Ih^)?), (> H. L. C.s. (Jl,

at p. Kit)
;

,>« L. J. Ch. 47:!, at p. 4M, Lord Wensleydale.

"I entirely agree that to the words in this will we must apply
the rule of con.structi.in, now, 1 belii-ve. univ.'rsally applied in

Westminster Hall, that in con.struing all written in.struments, the
grammatii'al and or.linary sense of the -vords is to be adhered to,

unless that would I.wl to some absurdity, or t.) some repirnianee,
or to some inconsistency with the rest of the instrument, in which
case the gni'iimatical or ordinary sense of the words may bo
moditieil, so as to avoid that absurdity, reimgnance, or incon.sistency,

but no farther. WurlmvUm v. Lunlnml
[

(1,S','M), I Hudson i^ b.
Irish ('as. iV>:\, at p. «il8, Burton, J.J."— 7%,.//„™,,„ v. limdhJ.a.n
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(|H.-,!»). 7 11 r.. Cai.. 4*.'!». at p. r,\U
; '2H L. J. CH. !MH, at p. mUi,

Lorcl Wfii'l '><1 lU'.

" N'"w. i' Tuivf! inHtniiii.nfs, I Imw alwnyn followwl tlic

rule laiil do*- n \ flio Uniiw of ly.rdN in Uni/ v. I'mrmii [(1H;J7),

H II. L. CiiH. t I
;

ill L. J. Cli. 47;{), which iit to .oiiHtrtie the
instrument , rl' ig to thf litfrnl import, unless there is («f)me-

thing . tlie Mi>M t or context wliith shown thiit thnt tnnnot Iw
the me •; 1)1 1 wonlH."

—

Loirf/nr v. Ihii(ii„k (1H74), \,, \{,

lit Eq. I'' ., a!
]

If ); 44 L. J. Ch. 1!»7. at j.. lf)H, Jesnel. M. H.

"There ;« i.hv. \ Koine pveiiumption in favour of the nioro

simple am', Mten', .i d rpretu* on of flie words of a statute or other
written ViAxu'.wvnX."- -Ctili u„ ,, Utiil. ('„. v. Xuttl, Itiilish Rail,

Co. (IHS; (, A,,,,. '
. 1 1 :, .t ,,. liil, Loixl Selhome, L. ('.

"Now, i .lel^tjv.! I , M 1 '<ot nnich douht ahout the general
I'rineiple. i in) W> iisl ' i u \m>t\ to enunciuto (I have heard him
many and i • y a .me, h..* .vhiih he caUed the golden rule for con-

BtruingttU v .itten enga^;.>iiHnts. I find thot he stated it, very dearly
and aeouru' ly, in (Inij v. lUn'Mui

[ (
1N.')7), t! II. L. C. «1, at p. I0»i

;

-it) L. J. til. 47;{, it p. INIJ in the following terras: ' I have been
long and dt'«iily iinpresswl with the wis<l(im of the rule, now, I

believe, uni*.< r>ully adopted, at least in the Courts of Law in West-
minster Hall, that in lonstruing wills, and indeed statutes, and all

written instruments, the granmrntical and ordinary sense of the
words is to be adheit-d to, unles.s that would lead to some akmrdity,
or some repugnance or inconsistency with tlie rest of the instru-

ment, in which oa.se the ;jramniatieal and ordiniiry sense of the

words may be modified, so as to avoid that absurdity and ineon-

sistenoy, but no further.' T uj,m«m. in that completely, but un-
fortunately in the cases in which there is real difliculty it does not help

us much, because the cases in which there is real difficulty are those

in which there is a controversy as to what the grammatical and
ordinary sense of the words, used with reference to the subject-

matter, is. To one mind it may ajjpear that the most that can be

said is that the sense may be what is contended by the une side,

and that the inconsistency and repugnancy is very great, that you
shoidd make a great stretch to avoid such absurdity, and that what
is re(iuired to avoid it is a very little stretch, or none at all. To
another n ind it may appear that the meaning of tlie words is

perfectly "lear—that they can bear no otiier meaning at all, and
that to substitute any other meaning would be, not to iuteriiret

the wordb used, but to make an instrument for the parties—and
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timt the mimmwKl inc..nHi»tf..|i. y or r.'piijrnancy \n luTliupH a Imnl-
«hi|>— 11 tiling ulii.li |«.||iu|iH if wdulil liiiv.. U'vu \Si«r f Imv
nvoitlwl. hut which we hav« no |H>wer to ileal with. Th.< |.r«'m?ut

cdw iK ahmt ai* k<»>.1 iiii illu^trtlfi.)Il ..f that iin ciin v,.ry Wfll b^."—
('<l/n/o„i,iii ll„il. I'o. V. \i„f/i HiiIimI, /{„,/. r„. (l>-«|), ti A|>|». Cw.
in, nt j>. l.U, L.ril Mlii.khuni. ( U.-f.-rnHl to in Hr /mrff IVullo-
(IMHI), i: Ch. 1). Md, at ,,,,. T.jo, 7:,i ; .-,() \, j (), ,(,-,7^ ^j

I».
(»•>!», JcsHol, M. !{., and m .S/,.;,,, v. M,t,;.,mlil„„ /ionnl '

»W/-.» (ISH-J), •,'.' Ch. I). Hv>. at pp. I »H. I til. fhitty. J.)

" I hnvt> often hoiinl Lonl W.-nnlcvdult! hiy down that riil4<,

which he (juotwl from a judKuifiit of Murt-.n. J., in Irpjund
[intrhmton V. lA)rvh„fl (lM-,>M), | IIu,1h. &, \\r. ti'ja, at p tUM],
and I am n<nv content to take it an a good nili', tliough I heard
t-Vmiptun, .1.. tny, in reference to it, that he did not net ,inv value
upon any golden rule—that they were all calculated to nuMlead
people; and I am not sure that thi.t will u..t result from what in

put nt the end of what I have just read, uimely, that you are to
ahide hy the grammatical and ordinary dcnw of the wonln unless
that would lead to wmo ab.surdity. That last sent-iice open^ a
vi'ry wide door. I shoid.l like to have a gixwl dctiniti -n of what
is such an absurdity that you are to disreganl the plain woi-ds of
an Act of Parliament. It is to be remcmlwred that what seeniM

absurd to one man does not seem absunl to another."

—

llillw h'usf

awl Wv^f l„ili,t boik Co. (IHH4), !) App. Cas. MS, at pp. 404, HJ".

;

M L. J. Ch. S4->. at p. H4**, Lord Bramwell.
"One general rule as to the cmstruction of any in>trunieiit is

that one should give words their ordinary meaning in ti,' English
language, and should neither ad<l to nor take anything .aviy from
such words unless one be obliged to do so ; and another lulc is,

that unless obliged, one shotdd not construe un instrument ic such
a way that one jiart would contradict the other j.art

'"—
/ ;,.

liv(lxou\ Tnixts (1.NS.")), ','8 Ch. D. ."••,>;{, at p. .VJj; 51 L. 'h.

t)44, at ].. 64«i, Brett, M. U.

" If the literal cmstruction leads to an absurdity, repngnaiMv,
or inconsistency which reasonable people cannot be- sapiwsetl to

have contemplated under the circumstances, it ought if j.ossible

to be nuxlified so as to avoid such a Ks\x\i.''~JHrilrn(lixin v.

h\irquhtirxoii Brot/wrx, [IMitH] 1 {^. B. 150, at p. l-VJ; J7 L J
U. B. l(t:5, nt p. 10!», Uigby, L. J.
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Context—Noscitur a Sociis.

" I remember that in (lotermiiiiiif? tliat qiicstiou, the Court con-
sidered the rule adoj)ted hy Lord Ilale tioxritnr a siwiis, \\\\w\\, was
no jH'dantie or inconsiderate expn-s.sioii wlien falling from liim, hut
was intended to convey in short terms the grounds upon which he
formed his judgment."—iA^// v. Envl ot ('(miitnj (17N!»), '-^ T. R.
«{. at p. M7, Lord Kenyon, C J.

"Again, there is no doubt a rule, aiiplicable to Acts of Parliament
as well as to other legal instruments, that you may contnd the jijainest

words by a reference to the context. Hut then, as has b«>en said

very often, you must have the context even more plain, or at least

as plain—it comes to the .same thing—as the words to be controlled."
— liciitlfji V. IMhn-liiim iitid Kimlivvwitrtli Lucnl lUimd al' llmlth
(IS7(i). 4 Ch. T). .->S,S, ut p. .-)!»,'

; 4<i L. .1. (,'li. •iS(!. Jessel, M. U.

Expressio Unius est Exclusio Alterius.

DiKUjuiitio iiiiiiiit I'-st lur/iisio (illrrliis.—Co. Litt. '.ilO a.

Kri>ri'sxiii)i fdcit rc^sarr fdriliini.—(,'o. Litt. J.S.'Jb; ,'!(» a.

"Mr. Justice Faucett in his judgment in this ease quotes the
following passage from Mr. Justice Hargrave's judgment in

Dritikiralcr v. Arthur (1S7!»), 10 Supreme Court, N.S.W. lO-'i:—
' If there be any one rule of law dearer than another as to the
construction of all statutes and all written instruments as, for

example, sales under powers in deeds and wills), it i.s tnis : that

where the legislature or the parties to any instrument have
expressly authorized one or more particular modes of sale or other

dealing with jmiperty. such expressions always exclude any other

mode, except as 8]>ecifieally authciized.' That appears to their

Lordsliips to be a correct exposition of the law, and it is substan-

tially carrying out a principle similur to that expressed in the
maxim Kjrprrssiit iniiiix vst rjrrliixio altiriis.'"— lihirkhnni v. Flarcllr

(IHHI). (I App. Cas. ()'.>S. nt pp. (i.{4, h.T) ; .-)(» L. J. 1>. (1. .=.8, at

J).
(i'J. Sir IJarnes Peacock delivering the judgment of the Judicial

(Jotuiuittee.

"Acts of Parliament are not. in my experience, expressed with
such accuracy and precision as to justify tiio Court in striking out

unambiguous words in order to make a .-iciitence granunatical or

logical. The generality of the luaxim • /.'.rjinssKiii thrit crxsnrr

tidiliiin,' which was relied on, n-ndcrs caution necessjirv in its
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application. It is not enoiiph tlmt tho express and the taoit are
merely incongruous ; it must be ilcnr that they cannot reasonably
be intended to co-exist. In CoIiikIwiiii v. liranhs (

1S)^7), \U (|. 15. ]).

40(1, at p. 400; .-)7 h. J. <i. li. 7(», iit p. 7:t, Wills, J., says: • I

may observe that the method of construction summarised in the
niiixnii '^ lujiris.sii) miins r.rr/iinin tilfrrinx'' is nue tliat certainly

requires to be watched. . . . The failure to make the '' ,.r/,i;.ssw'"

coniplete very often arises from accident, very oflcn from the fact

that it never struck the draughtsman that the thing supposed to

be excluded need(d specific ineutiou of any kind.' Lupe?, L. J., in

the Court of ApjM'al (isss), n Q, ]}. D. .v,>. at p. i\r, .',7 L. J.

(i. H. 4;<0, at p. 44ti, .says :
' The maxim " K.r/mx.sio nnius i:rclii.\in

n/firiiis" has been ))ressed upon us. I agree with what is said in

the Court below by Wills, J., about this maxim. It is often a

valuable servant, but a dangerous master to follow in the construc-

tion of statutes or documents. The f.rr/nxii) is often the result of

inadvertence or accident, and the maxim raight not to be applied
when its application, having regard to the subject-matter to which
it is to ]• applied, leads to inconsistency or iiijustice.' "

—

/,(,i(r v.

Jhr/iii;/ Cf Son, [l!)Ot;l J K. B. 77-J, at pp. 7S4, 7N.', ;
7-"» J^. J.

K. B. lOli), at p. loj. Farw.'ll. 1. J.

Writing and Print.

" It is properly laid down in v! Taylor on Evidence, 4th ed.,

p. !)(iO, on tlie authority of Lord Klienborough [in /iiil„;f.si,ii v.

Fniir/i (l,S(»;{), 4 E. l;{0, at p. L'UiJ, 'If the instrument con.sists

partly of a printed formula and partly of written words, and anv
reasonabl- doubt is felt as to the meaning of tiic whole, the iniffn,

imnis are entitled to have (inutn- ,flWf in the interpretation than
those which are printed.' "

—

Gumm v. 7///vV ( 1,S(I4), 4 B. it S. ()8(),

at p. 707 ; :5:{ L. J. (j. B. 07, at p. lOS, Cromi.ton, J.

e
eg

\ \
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Capricious Intention.

If'/iirc III) thf iisv of iiviii'fdl irortit (Ik iiitintioii is r/iai/i/ iiin/

lilwi/llirorii//i/ ixjinssnl, thr Con if i-i hoionl hi) it, liimi'nr

rapriciuiis it mnij lie, niilitx it lif iilninli/ cinitrolliil lnj nthir

jMirt.s oftliv iiistnnni'itt.

" In the construction of all instruments it is the duty of the

Court not t intjiic itself to the forced particular expressions, hut
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to ooUct't tlif intention from tho wholo instnimont tiikon togother.

l$ut a Court is not autlioriwHl to deviate from tin' forcf of u parti-

cular expresBion, unless it finds, in other parts of the instrument,

expressions which manifest tiiat the author of the instrument could

not have the intention whicih the literal force of a particular ex-

pression would impute to him. However capricious may \w the

intention which is clearly and unefpiivocally cxi)rc8scd, (>verv Court
is bound by it unless it he plaiidy c(mtrolleil by other parts of the

instrument."— //«/«( V. liinii/r// {\H-2i), 'J S. .t S. 174, at ]). 177,

Sir John Leach, V.-(l

Date.

Prima facie an i)islnniii'iif inis irrltlrii at fliv tinw it tnurs dutr.

" I think that case [Potri/ v. (//os.w/) (1.S4S). ! Ex. liUJ is well

decided, and we must therefore sujipose that /irimd/acif a document
is written at the time when it bears date."

—

]Uiit/ms v. Clrmmtx
(IS-M)), lit L. J. (i. H. 4;i-*, at p. 4.{7, Lord Campbell, C. J. (citwl by
Martin, 15., in Mori/an v. Wliitmoir (ISol), (i Ex. 710, at p. 71!)

;

•JO L. J. Ex. 28!). at p. -JiMi).

Erii/i'iicr null/ lir wimittvd to xhow that an iiisfnnitfii/ /.s irri>nf//i/

(tatcl.

" The cases citetl include instruments of almost every class, and
there is the statement of a careful text writer [Ta\'. Ev.] to the
same effect. In Hall v. Cazniorc

[ (1804), 4 East, 477], evidence

was admitted that a charter-party was wrongly dated; and in

Jaijiw V. lliiiihrs [ (lS.-)4), 10 Ex. 4:{0; '24 L. J. Ex. ' i:.], evi-

dence was admitted to show that a deed (a more solemn instrument
if possible even than a will) was wrongly ilated. Then comes the

case in the House of Lords [Rnmlticld v. Ramljivld (18(i(»), Jur.

N. S. 001 ; ;50 L. J. Ch. 177], where parol evidence was admitted,

apparently without a question being raised, showing that a will

purporting on the face of it to be executed befon^ the passing
of the Wills Act was actually executed after the Act came into

operation."— /^/f'// v. Rvfvll (1860), L. K. 1 P. & M. lat*, at

p. 142 ; 35 L. J. P. 121, at p. 122, Sir J. P. Wilde.
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Time.

Is/ Jduminj, iiislniiliilllw •2'i//i Murrh.

The (.'ulendiir (N.-w Stylf A.t, IToO. \>\ (k-o. II. ... •,'.{.

" \Vh..r...is fl.,. I,.f:,ii s„i,i,ufafi..n ..f tl.o v.-nr ..f our Lor.l u.
that part .,f (ir.wit Hrit-.i„ ,.allo.l Kn^'lmi.l nnonli.- f,, win,.},
tho yoar b.-gin.,..th on tl... 20tl. -lav of Mar.h hath 1 „
touinl hy exj.ori..i,co to l„. att..!..!,-! w,th .livrs in,onv..ni..n-..s,

. . ^
l.e it ,.nM..to.l .... that in an.l throughout

all his Maj.'stys .lon.inions and ,ountri..s in Kur,,,,,., Asia
Afi.ra an.l Aiu.-rica. h..lonfri„jr „r suhj.rt to th.- crown of
(iroat Mritain. tli.. sai.l supiaitalion. ac-orHing lo uhi.-h tho
y.'ar of our Lonl hcfriuncth on tho "J.-.th day of .\Far,h. .-hall
not I).. nia.lH uso of fn.n. and after th.r last da v .,f l),.,.,..nl..'r

irr.l.and that th.. 1st day of January ,u.Nt foUowinfr th- sai.l
lu8t day ..f l)o..,.nd...r shall 1„. r..,.kon...l. tak..., .l....n>,.d an.l
account...! to 1,.. th.. first of th.. yar of our Lor.l 17.VJ- an.l
tho l8t .lay of January which shall ha,,|„.n n-xt aft..r th.' «ai.l
l8t .lay of January, l7r,-,>, shall I... r..<.kon..d, tak..n. .h.-.m.-l and
account...! to l... th.. 1st day of th.. v.'ar of our Lo,.! I7:-.:{-'and
so on fr..m tin... to tin.o the 1st day of January in cycry' year
which shall happen in time to ..oui.. shall h,. r..<-kon...l taken
doemo.!, and a,..,unte.l to lie th.- first .lay of th.. yar, an.! that
each new year shall a.-c.-nli'ifrly connu.-n.-e an.l' heo-iu to Ije
reclvoned from the first .lay ..f ..vry su.h n.oT.th of January next
prece.!.njr th.. -.V.th .lay of Mar.h on which su..h y.-ar woul-l
accordnig to tlie present supputution hayo l.f.gun ..r .onunouc.ed "

» 3

3
8
3

Timv MWr,;! lo .hall i,, thr nrsr of (/r.„l lirilai,,, hr (irvn,wwh,
(tuil in II,,' CIS,- „/ Inlawl, Ihihlii, „„„„ I,,/,,:

Statutes (Definition of Time) Act, 1,SS(», .j:) ,^ 44 yjj,t ^ ,j

{'lud August, ISSO).

Se,.t I. " Whonev.T any ..xprcsmon of time oc,„r« iu any Act
of

1 arham..nt, .le...|, or oth,.r l..<;al ins;rum..n1, the time r.-icrred
(x'r) (." t..) shall, unless it is otherwise 8pe.ifi,.aliy .slut...! 1«. h.-ld
in tho case of Urcut Britain, to be Ur-.-nwich nana, tin.c, and in
the case ot Irelan.l, Dublin mean time."

(As to "expression of tim.-," see G'onlo,, y. C,a,u ,l,M<i<)l
»jf< L. J. a. B. 434.)

''

u.
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I\illii)ti)ll MihIi' of ('l»ll/>llfll/ioll.

Mill If II jiiiiliciiliiv liniv is ijiriii, I'riiiii n iirlnin ii<i/i , iiilliiii

irhivll nil ilrl is In In lining tin' ihlij iif llir i/illr in to In'

ijrrlilili il.

"Tlif iwiiiil coiirso in nt'ciit times Iims liccii to ('(iiistriii" the diiy

«'xi'!usiv('ly, wlifiu'vcr iiiiytliiii^ v ns In In- doiif in a ctTtaiii time

liftor II f^i veil event or iliite."

—

liiissill \. /.idxiiiii (\H\'i), II M. tV

W. r,7{, ut p. '>><.!; 1 1 I.. J. Kx. ;{:.;!, „t p. ;{"»i, rmke, J$.

" No fjenernl rule exists lor tlie eoin|iii(!itioii ol' time eitlier iiiulor

tlie liiiiiki'ii|ite_v Aet or any other statute, or, indeed, wliere limo is

mentioned in a contract, and tlie rational mode of eom|iiittitioii is

to liave re};ard in eacli ease to tlie |(iir|>ose I'or which tlie com|iuta-

tion is to he made."

—

in n Xm'', l:'.i- /hii/r J/nsiml;,
|
|S!I.")| -J li. U.

'Jtil, at p. 'idit; (il L. .1. (I J5. t;!t4, at \>. tiiHI, Lord Kslier. M. li.

" In the reel, ! iiinj^ of time eaeli ease must (h'|iend on its own
eireiimstiinces and suhjed niiiller, and for this I need only refer to

the judgment of Sir William (iruiit in l.islirs. (liiiiinnl \_[\>*.()>*.),

li» Ves. 2 IS |. to that of Ivelly. (
'. I?., in l.siiinx v. Ilni/nl /ii.siinitirr

Co. [[is:>t), L. it. .) Kx. •,':•»), at p. ;!(M); ;{'.» l.. J. Ex. IS!», lit

[). I!>1 ], and of Oliitty, J., in /// rr lidihnni S/i;/>ns >iii/i/ili/ Co.

[(ISS.-)), -J!* Ch. I), -ioi; ,V| L. J. t'h. 7-,'i>]."— /W., at p. VCJ ;

L. J. ut p. ()!)7, A. L. Smith, L.J.

"Thetruo principh' that governs this ease is that, indicated in

the rejiort of Lr.sfrr v. (iiir'niid (ISOS), 1.") Ves. 'JIS, at p. -J.jT,

where Sir V/illiam (Irani broke away from the lino of eases uiip-

porfing the vit'w that there was a fjeneral ruh^ that in oiises where

timo is to run from tiio doing of an not or the happtming of uu

ovont, the first day is always to he imluth(d in the computation of

tlio time. The view ex|nessed by Sir William (irant was repeated

by Parke, H., in AVsv/// v. Ln/s,ii,i (ISl.")), 1 1 M. & \V. .74, ut

p. 5S'J ; 14 1^. J. Ex. •{;"•$, at p. \'>\, and by other judges in sub-

sequent eases. The rule is now well establisli"d that where a

particular timo is given, from a certain date, within wiiieh uu act

is to bo done, the day of the ilate is to be excluded."

—

(lolilmiiifli/

Co. V. in si Mifrojiolilini Unilinin, [l!»Olj 1 K. \i. 1, at p. -J ; 72

L. J. K. B y:jl, ut p. 'J;{a, Mathew, L. J.

Decisions.

"Where there has been au expositiou of the law by judicial

decision, or -i settled course of practice or uuderst ;uding of the law



HVU-H AI'l-rjCAHIj; TO AIJ, INSI KUMKN is. H.i

un.onK I.KuI ,,ru..ifin„,.rs, flu- lu,.;,^..,^.. uf ,u. i„.„.u„„.„f uuiy in
mta.M .US...S l.„ inf.,.,,,„t..,l >U',-.,v,l\ui^ U, .,.,1, :, stM,.,lur.| "-

I-J.aH.J(M.,,.l,,.J..7.C,„.kl.un,(;..I. . '. "
."*''"*'•';:"," "^"•"'fi""..fo(|,.„.A,t.s„rins.n.m..nfH;; ..ullv

Kivo VO.V .,,1,. l.,.l,. ,,. „... i 'ourt. l.u. if ,h..n. i. any ,.nn..i,.|,. h.iil
...w,. l.v,|,... wo ,.u,^l.t nut ,., .li.sr,.f,..,..l ,1,.,,, i,- ..„„.i,,.,ri„;,a
.liir.TrntA.f or insf,m,H.,.f. "_/.,/,/, /.,,„/, i,ss.;, .'.i d, i, .^^y.
nt |.. 4().,; .-,;-, L. .J. CI, .,„,^ ,,,

J,
,_,,„.^ Cnlfon, L. .1.

"TlH.n, is ,„.,hH,.s a fhi,.,l ,„.nsi,l,.r..ti,.n wi.i.l. .••nn-.t 1m, ov.,r-
l....k...l un.l thaf is f i,.t wl...n, (h. san... wonls l.,.v. I„r .nany y.-ars
nv.,.y.„l a ju,l,..i.ii H,nu..i.,„ it i« not unn.asonal.i- to h'u, «.,
hat ,.art<..s l.av.. ..ontra-.t...! upon tl.- l„.li..f ,|,,, tl,..ir nvopU ^vill
.' un.|..r.stoo.l i„ wl.at I will .ail th.- a,....,.t...l ...... An.l it is to
bo r.„„o,„lM.,..Mj that what Courts l.avo to ,lo in ..onstn.inf,. all
wntton .locumonts is to road, tho n.ounin;,^ of fl... part.os throud.
ho wor,ls thoy hayo nso.l."- //,.„„„, „,„, ,,/,,,,,,, „,,,.,,,,. ,^^^^^^2.
.V. //...//.„, /.)„.,... ^ r,, (|,S,S7,, l> A,.,.. (;as. (..,a. p. -m;

•»(. L. J. ti. H. t.-Jd, at p. .;-.>.S. LonI Ilalsl.ury, 1. (,'.

(Soo also " I)(,cision8," ,//,/,., Sect. M., j,. |;{.^

Latent and Patent Ambiguities-Extrinsic Evidence.
Aml.i,,Hil„.s rn-'mnim j.„l,;,» nnlla nnHailionr ,jvh„l,h,r.—:, (J,,

'.'•iu; LoiFl's Roports, o.l. irrt), Alaxinis No 'IK
Amb„j„H„. rrrhnnon lain,. ,;;-,tin,l,u„r s,,,,,./,./,,,- ,- .,„„ <,,„„l ,r

Uivio onl„r <iml,i,j„„m nrijinilionr Dirt, lo//,l„r —\Wv
Mux rog 2.-.. (.Spo.l.l.nfr .t Jloath's Lord JJac.u's
Works, vol. 7, p. ;{,S;",.)

"Thoro bo two sorts of an.bif., itios of wonls; tho ono is
aml„,,,„la, ,.aU:,.s, and tho oth.T is amhi,p<>l.,s l„h„. l-al.ns is that
whioh appoai-s to bo ambiguous upon tho ,loo,i or insirt:n..-nt • l.„n,.
18 that which Hoonieth certain an.l without anihiguity. for anythinir
that appoaroth upon tho dood or instmmont

; hu^ thoro is somo
coUatoral n.attor out of tho dood that broodoth tho ambiguity
Aml.n„„t.y,utn,. is noyor holpen by ayorment ; and tho roason is"
boonuso tho law will not couple and n.inglo mattor of spooialty'
winch ,s of tho higher a. count, with mattor of ayorn.ont .vhi,.h is of
tho mfonor account in law

; for that w.to to make all doo.ls hollow
und subject to ayermonts, and so, in ot.oct, that to pass without
de«l, which the law appointoth shall not pass but by docl "_
Bucoh's Lair fnirf^, 'J!>, lOO.

'
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"Tim pMitTiil mil" i take <(> lie, ihsii wlii'ir lln- words of any

instruiiii'iit arc Irci- trmii amliij;iiit_v in llicnisi-lvcs, anil where

I'xfcriiMl ciri'iimstiiincs do not cii'iitc nny doidit or dilliculty iw to

the proper appliratiiin ol' lliosi- words to I'laiiiiaiits under tin-

instriiiiicnt, or tlic Milijr.t-iiiuttfr to wliirli the instruini'iit ri'liitps,

sui'li inHtriunent is alwiiys to Ih" ronstriicd uicordin^ to the strict,

plain, roiiiinon meaning'' id' llie words flu'inscivi's ; and that in sudi

ease ('\ iclcnce (/,/i<i;-.v the in>triinient, I'or the purpose of esplaitdng

it aeeordinjj to the surmised or alle<,'ed intention id' the parties to

the instrument, is uttei'ly iuiulniissilde. if it wore otherwise, no

lawyer would he sale ii> ad\ isinj^ upon the construction of a written

instrument, nor any party in takiii:; under it ; foi' tlic ahh'st advice

niifjlit he eontroilrd .'inii llie dearest title Undermined, if at some

future period jiarol evidence o)' tlie particular meaniu}^ whicji tlie

party allixed to his word'-, or ni ids secret intention in makin;;- tht!

instrument, or of the ohjerts lu; meant to take henctit under it,

niij;ht he si't up to contradict or vary the plain lane:iuige of the

instrument itself." -.sA<//v \. ))VA";/ (1S|-J), !» CI. iV, F. ^05, at

pp. .)•>•"», ."itill; ."» Scott, 1>-')S, at ]>. \W\7, Tiiidal, ('. J.

" A written instrumeut is not arnhje-uous hecause an ignorant

and uninfornicd person is unahh? to interpret it. It i.s amhiguous

onlv, if fouiul to he of uncertain nienning when jtersons of compe-

tent skill and information an? unahle to do so. Words cannot he

amiiijruou^ hccause they an? unintelligihie to a num who cannot

re.'d ; tior can they he amhiijuous uu-rely hiv'ause the Court which

is called iijion to explain tlieiu may he ifjiioiant of the particular

fact, art, or science, whieh was familiar tothe persons who used the

words, and a knowlcdp' of which is therefore necessary to a right

unih'rstanding of the words lie has used.'"— ]'in-(^liiiinill<ir

Wi<ir(n)i, Kjtniixir Hridi iin iii Hit- liifir/irifnfwn nf W'ilh^ s-s. 200,

201, 4th ed. (1S."),S).

" If there he. as I think there is here, an aiidiiguity which is not

Litent hut jiatent, lu'tonling to the ol<l distinction, that is not a

matter to he solved hy evidence as to the nuaning <d' the parties

—

in a case, that is, where there c-ould he parties— it is to he solved hy

the Court as a matter of c(>iistructiiui.'"— CminiiUhr of /.niiiiini

Cli'irimi /Imi/.i r-^ v. ('i.iiiiiiixsiiiiurs <it' liilainl IlinHiii, [ISOdj 1 U. 13.

•2.1-2, at y. -''jr ; tl-") L. .1. (i. 15. .'•"»:<, at p.
>'>7. Wright, .1.

(See also " Contracts." /»«', and " Wills," /»«/.!
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Incorporating Clauses.

"Tl.is „u.M Im. ,|..,.i.l,.,l in ,.,.,.or,|u.,..,. w.tl, tl,,. p.„..r,il ,.rin,.inl,.s
'•f.M..r|,.vl..,t,on, ,„.( tol.ilU ,., h.lM,;,. onlv. l.u, f„ ,,11 .ontn'ts
:""'""''•••'"""" ^^'i""-' in>tm,n..nts. |, is ,.|,.i„ ,|,,, „..,,„„,.
"';","'""'!""«• '•> ^-"•'•'' ^^"••'^ -".l.v. t,.,-,,,, „1 ,.„o,l„.,. ,.„„.,a,.f
will ....( rn.nr,,,,,.,.. .nv t-HM, ol ,1„. l,,,.,.r ul,i,l, ., .tsi,|.. tl,-
p^.T.-.m,hn.t,,n...r,i,..,i.>,.-- />,,,/,,., v, A;. v.w„w;,w^ ,.,

iiii!i>y, I. J.
' '

(.Sf(! also " Stiitutos," //-m/
I

Ancient Instruments -Evidence of Custom and Usage.
•'I' is not to 1,,. ,|is,„„,.,| ,|,„ ,,i..,„ ,|„. ,„.,.,„,i,^. „,. „,,. ^,^^^,,

:"'''"7' '"' <i". ,„.,,,o... ,.f ..x,,i,.i„inj, .,1,1, ,., „i,,„,„,,, „,•,.,,.„
""'"'';'' '>^l"'-^i"Ms to I... r.„.„:i i„ ,,„.i,,,, ,l,„.,.,„.,„ts. Mut tl...
n.y.-.s,tyjMu.st 1m. a,,,,„„.Mt, tl,,. „,„I,ij.„„v ,„„st 1„. f,.,„„l to 1„.
.x.st.,,... /,V,,/,,, ,„ „-,,,,. J/,,, ,„„,_ ,- ,,,_ ,, ,^,j. ^^^

I'-'; i; •"• I., .r. CI,, irti, ...t ,,, is:, i!,„.o„. v.-c.
(«'- also '• A,.,.i..,.t I...,.,ls_( •o,.t..„.,,on„„.,, ..xpositio," /W.)

Alterations in Instruments.

J// >rnVr. i„.stnu„r„ts nhirh on nll,n;l „r , ra.nl i„ „ „.,trrial
jKirt arv tlmil,;/ ,in,i,li,l,

"Th. stri..t,.os. of tl,.. ,.„1,. „,. ,1ns s„l.j,.,.t. „s i„i,l .lown in
/'rH; (.. ,l.;i.). .; ,„),„, ,,. ,:. ,. ^^, ,-,,,_ ,.,,_^ ^^^^,^ ^^
ex,.ln,n..,i o,. tl... p.-i,,,,-,,,.,, ,|,,„ „ ,„,,,,,. ,,,,„ ,,,, „,;. ,.,,,^,^,,,^. ;^^ ^^
instrun.Pnt n.a.lo Co,- l„s l,..„..(it is I ,„l ,„ ,„,,s,.rv,. it' i„ jt,
ong,nnl stato. It is l,i.hlv i,„,„„.ta,.t for ,.r..s..,.vin. tl... ,„.,.itv of
.?.! ...stn.monts that this ,„.i„..i,,l,. si M 1,„ ,„,,,„. j,, „.i,.,,;„„j
the nil,> a.lh..n.,i to. Tl,.. ,,a>-ty wl,o may .s,.|f..r I„.s no rij,l,t to
.•om,.la.n s,n.... tl.n,. ,.a,.„„t i... a„y alteration, ..x-ept througl,
fraud or la.(.l,es on l.,s ,,art. To say that /'/,/./'. TV,... I,„« 1.^^,^
overrul..,! is a mistake

; ou th.. cmtrary. if has ht-.^. ..xten-k-.l • the
authorities estahlishinjr. as ..ommon sens.. ,v,i»ires, that the altera-

3
a
3
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" It is eBtablishml tliut ii material altemtion in a writton instru-

ment does, anil an immaterial alteration does not, avoid it. The

rule was first laid down, though not jirecisoly in these wonls, with

refcrenuo to deeds conveyiuf,' freehold property ; but it has been

discussed in many lases, with the result that the rule as now

estiiblislied is held to be ttjt|ilicable to all written instruments."

—

/// re lloinjah ninl (hl>oni\ Contract, [VMW] 1 Ch. 451, at p. 454;

71 L. J. Ch. 279, at pp. '280. J8I, Kekewi.'h, J.

(See also "Alterations in ( 'ontraets," imt ; "Alterations in

Deeds," iioxt ; and '• Alterations in Wills," /mf.)
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Part III. (ONTRACTS.

Section I.

lUJLKS AI'PLICAHLK TO ALL CONTRACTS.

Fixing Prinoipli'N

FriiminK I><'Htiitiiin»

Tontract ilt'fliiiil

KviiU'noo iif Cdiitrapt

Extrinsic Evidence of Contract

PAOK
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. 88
. 89
. 90

Fixing Principles.

"There is, indeed, great truth in the remarks which have been
jtidieiiilly promulgated on tliis subject by a learned Court :—
' Whei' so many men of <:reat talents and learning are thus founil
to fail in fixing certain principles, we are force<l to conclude that
they have failed, not from wiint of ability, but because the matter
was n(,t snsceptible of being settled on certain principles. They
have atfem].ted to go („,, fa,.; to define and fix that which cannot,
in tlie natnre of things, be defined and fixed.'"— 67o/v/ o« the

Conjikf of l^iitH, s. -28.

I

e ? J

3
S
3

Framing Definitions

" To frame a definition of any legal term which shall be both
positively and negatively accurate is pos.siblo only to those who,
having legislative anthority, can adapt the law to their own
definition."

—

Llmllii/, Lmr of Puiincrxliii,, :)\]\ ed. p. 1.

" Except in mathematics, it is difficult to frame exb.iiistive

definitions of words ; they must be construed with reference to the
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.Hiilijc'ct- matter to which tln'v art- ii|i|(litMl."— Wnhficlil Lnml thmrit

V. hv (i87(i). 1 Ex. 1». ;i;ui, lit ].. ;u {, (intv.., J.

"
I K'fhiitiniis art' most ilillinilt."— T/nniiix mnl Mti'sii) Muritn

/iiuiiiiiiri Co. V. llinnilhiii, h'liisir ll\- Co. (I.HS7), I'J Api'. Ciih. 4KI,

lit |i. »!»>>; ".(I L. J. n l\. CUk at p. «•,'!», I..pr.l IJnimwi-ll.

"<)u« is very nluctant to frame ilcHnitioiis mih-i«s one ctiii

Illlike II hiw to iieconl with the ihtinitions, wliiih jiulps <aim>.t

<lo"-/« ir Moxx, h'i„;isf,i,ri/ v. U'>i/f<r, [|S!»!»] ',' C^h, 'M\, at

\>. .flM; (IS h. ,]. Cli. .V.IS, at ],. (Kill, I.iii.li..,v, M. U.

" Tlie definition niiiv. ]le^ilu|l^*, Hive all definition!*, \m (liingeroiis.

lieeilUNH tllH person wlio is eiiMed upon to (letilie is sometimeH

dealing with mutters whieli are iiieapalile of exiK't logical defini-

tion."- -'»///.'«/((/^- ('iiri)iinifi(iii V. M'J'liniii,
[
llMMl] A. ( I. !•!, lit Ji. !M),

Earl of Uukbury, L. ( '.

Contract defined.

./ viiiifnirl is nil iiiinrmiiit irliiili tin' lair irill iiifiiiic. flint is, an

ni/ninDiit, iiinili- npon miffiiiitit rnnsiilirnfiitii or irith rcrfnin

soleniiiitnx. III/ irliiili xiiiiiitliiini is iiilliil to In' i/onr or Jor-

lionir III/ our of tlir /inrtiis, snrli irill liriiii/ roinmuHiaitrd to

Ihv otiii ;• of lliv /inrtirs In/ snitii' art riiijnijiiiij to rnrr;/ if info

rflirt.

" A contriM't, aeeordiug to tlie well-known definition of Sir

William lUackstoue [i IH. Oora. H'-l], is an agieemout ujion

Buttiuiunt consideration to do or not to do u paitieulur act. Accord-

ing to this definition, it is au agreement. Now in order to con-

btitute an agreement or coutrai't two things are reiiuisito—firstly,

tlie will, and secondly, some act, whether in word or deed, whereby

that will is communicated to tlu; other party. Xo man has entered

into an agreement or contract to do, or not to do, some particular

thing unless he has willed that the thing should be done or forborne,

and also has communicated that will to the other party l»y some act

engaging to carry it into effect ; when both parties will the .same

thing, and each communicates his will to tlie other, with a mutual

engagement to carry it into effect, then (and not till then) an

agreement or contract between the two is constitutt^i. Now this

is not a mere theoretical disquisition, bu! a statement of sound

practioal principles of universal law, and of the law of England
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in pnrticiilnr."— //,///.»* v. ff,!,,),,:, i\Hf;])^

\ f>r ,^. }<„, ,.)« „^

p. 4a:i; .^o L J. Cli. r.TH, nt ,,. .-.:!». Ki,„l,.r>l,.y. V-C
'• T iin.:.T«f.in.l »..v a .M.nfr.Mt an .•lyrn. nunif wiii.li f|„. l,,w will

otifor,.... ,,1.1 r ai-pnli-n-I il,;.f. sp.aki.i- p-n-nillv. tl,,. !• a- will
.•nf'.r.'.. all unr,;-ui,'uU inml.. up.,,, ;j„,„l .•..|„i,l,.,„ti.,n. .., with
••••rtaii, .~.,l..mi.iti..K wl,i. I, .|isp..„s,. wifl, ..(.„Hi.l,.rati..r.. A;rrf.„,..„f
Hii.l .•.m>i.l..n,ti.m nr- fl,„s fl„. .!,.„, „t^ «l,i,,h ,.,,„sf if„f,. „ ,.,,t,fni,t
not „n,l„r «.«1. If vmy s-.-m trivial f„ ,>,.„ti..„ s,„.|, „I,m„„s
imtU'Ti*, Imf attention t.. tlicrn appears to ,.,. t.. .I,..,- „,, ,„;, ,v
(iHcisionH whicli are not otli.rwiH.. n-ndily .. xplaii,...l. "--.//,/, c.s,,/, v.
MfiiUisoi, (|HH(»), -, Kx. h. JIJ.J, ut pp. ijit: -jux- VI I, I Kx
SOI. at p. 804, Htophen, J.

A fottfriirt ri>/iiiri.s Ini, jxtrliis I,, if,

••A .M.ntract n..,uir..s tw. p,uli..s to it. an.l a m,.,, in oi,„
chumet.T ran, with .lith.^nlfy. ..ontni.t with hi,„...lf i„ „„.,?l„,r
clmni..to,-."-r»//,«™,, y.l^st.r ,|M.V,), •,»<. IWv. ;{.-,(;., It p. ;i7t);

24 L. J. Ch. 7()-.'. at p. Tiit;, Sir John Uon.illy, M. 11.

Evidence of Contract.

A irritt,., rmtnut „ut m,,!,,- s,nl ,.s „„t fl„ ,o„tn,rl ttsr/f, hut
imlij ,,i<l,l,(;--tlw nroitl oftln n.iihurt.

" If ^h..ul.l b,. bon... i„ ,„i,„l th.'it a writt..,, .ontiact, not und.r
seal, IS n..I th- coiifra.t itM-lf, but only ,.vi,h.,.,.e—thr r.cor.l of
tho ....ntr.ut. Wli.u the partio. h.iv.. v.vutdvA th.-ir e .ntra.t,
the Mile IS that they eauuot alter ..r vai-v it by par,.! ..vi.lcntr'
Th.v i-ut on paper what is t.) bin.l then,, an.l so inuk.. fl,.- writt.u
•louunient eon.liisive eviden.e lietw.-eu th.in. ]{,it it i> al s

opeuto the parties to show whether m- not th.' w,-itten .l..eui„ent
i« the bin.ling lecr.l of the <o„tra.,.t."— /r„/y x. Jla ,;<,,. ([m\)
<i II. A N. 7G>, at pp. 774, 77o; -ii. L. J. Ex. 2r.\, at n '77'

Bramwell, B.
' '
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Extriniio Evidence of Contract.

" Qiiofiri ill I'l rfiix niillii vst innhiijiiihiit, ihi nulln fjrimHiHo routra

nihil til 11,1,1 f.sf."—('o. Litt. 147; Wiiijf, Miiximn, ]>. '2i.

Ej'ti'iimi,' iriiliiiii' is iiliini/i iiiliiii>tsihl,\ I, III fii iiil,/ hi III- militrait

f'liim, imif nil/iff, or nni/ ,i iniltni i;iiifr,iit, Init to np/ili^ it

1,1 fill- t'liifn irliiih fill fiiii/ii>i liiiil ill iiiiiiil 1111,1 irei-f iii'go-

fiiifiiii/ iiliiiiil.

All fiuta nil- ivIitiixHihlv iiliirii 1,11,1 In sliiiir tin- si'iiHi' the irnriin

hiiir iiilli ri'liri ii,;' In ll„ niirriiiiiiiliiiif rit;-innsl,iiiris of atul

niiiii'niiiiij uliifh III,' minis hit iisnl, o.^., iiliiilificiilioH of

piisntis ami tliiiii/s In iiliirli ffn- loiilniil ri/fis ; l,iil siirh

fiwls lis oiilfi hiiil In m/iiiw fhiil lliv inilir iiifniilril In ime

minis lii'iiriiiij ,i luirliiiiliir seiisr ///•< to hi' iTJirtnl.

If n mnlniit is hij J'niHil or mistiikr iiinilr to s/iiiik ii iliffirritt

liiHf/iiiiffr f'rohi irliiil mis inlnuliil, thru in thosr riisrs fiiirol

proof is iilniissihlf to shiiir tlirfnniil or ttiistidr.

'* It w«iilj be iiicoaviiiipiit that matfors in writing, nmJo liv

iidviceunJ on coiiHid.' ition, iiud wliicli iiniiUy iniixnt thf coiluiii

truth of the iimccnii lit of fhf jmrtifs, nliould be i«)ntrf)IIe<l by
avcrnifiit of thi' |.nrtif's to bo iirovcil 1;\ tht- nini'rtain tostimony

of sli|ii«Ty nicnioiy."

—

T/'f l'oii„t,ss of lttill,ii„l\ Cisi (l<»i).j),

lio|>. JG a.

" It i» not neccwary to rite any msf to )>rove thi- jiroposition

tliat jmrol fvidencc <4 a juirol coniniunication bftwffn the jmrties

ouglit not to l)f n'(ci\cd t<. aild a term not inwfrti'd in the sitet'itic

agreeni'Uf which th-y have I'xccutt'd ; and for thin jihiin reason,

that what jmssetl bt-twcon them in tlial toniniunication may have

bc'n altered and shifted in a variety of wa_v.<, Imt what they Imve

signed and seided was tinally st tflt-d. It wouM (h'stroy all trust,

it would d('stro\ all security and lay it ojien, unless tln' jiarties are

comidetely bound by wliat tliey have signed and sealed."

—

H<ii/ii,s

V. Iliiir (17!)n, 1 II. 131. (^n, lit 1.. (i(;4, Lord I^ughlwrough
delivering th*" oiiiniou ot the Court.

"It is a sound rule of evidence that you cannot alter or Rub-

stantiaily vary the effect of a written contract by parol jinwf.

This excellent rule is inlended to guard against fraud and per-

juries. and it cannot be too steadily sujiported by Courts of justice.

Ex/iris:<iiiii fii.if irssKii- liiritiiiii; J'oj- niiismi mint; Litrrn scri/itn

mniiit, are law a.Monis in siipport of the nUe ; and law axioms are
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nothinp moio thnn th." ro„rl„Mi„ns of r„nimon «>,m. wl.i.h 1

l«H.n f..rni.M| an-l a|.j.i„v...l \,y tli- wis.Iun. of

f>l

'IIIV(>

"K"' Tl.
I.n.vnils ,,,ually in „ Court ..f ...,„itv .ni.l a ( ourt of 1 ,„r
geiMTullv ^|,..akil.K. tl..- rul.., of ..vi.i..,,... ar- t!..- .an,.- ii, 'h,,!,

!.;""'*' J";,,;'"' «'"-.|. of a ..out,a,t U. i„t..lliK.I.l... .,„- I.,r.l
« hiin.r.lloi llmrlow [\/„ //„.,,„ v. h>.h„,.>,„ (I7M»). | |{,,,. (' ('

••Ws. at |,.
:(»•-' :.flu.r.. i. „„ i„,t,„,..,. wIlt.. ,,,uuI ,!ro,,f l,,,. Imm-m

..(Irnitf...! to jfiv.. tl...„. a ,li(r,.,v„. ,.,., \V|,..,,„ „ ,, , -^ i„
wrifiiigj,,. ohsorv,* in ai,ot|,..r pla... '

/.,„•,/ In.h,,,.. v. r/„/,/ ,|7.s|)
I Hr.. C C. !.... at ,,, m.|J, • i, .vHI „I,„i, ,.f ,„. ,.,„„„..., that i. „ot'

'"IV

"f '"• '• ' V"" '•'"' i'"""i Motl,i„p ..„ ,,ar.,| ,.,„.,,• „,„,
H.l.lH to or .l..l»,,.t. fro,,, f|„. «,.j,;„^,. If. {„„v..v..r. a„ a^.v..,,,.,,.!
iHby.//v,W or .-/mM>. ,„tt.i- t , ^,,..ik a .lilf-r..,,' la„;ru,iKr from
wh,jt wan i„t..,..l...l. tl...„. in ,! .s,.

. ... ,„„ol j,. ,i .. a,l„,i,,iM..
to show tl,.. fra„.i or .„i«f,.k.. T),, ,., ,„•,• .;,>. ..„,.,„, ,| ,,,„„ „,„
gjm.^al ruK"-/;,./., v. A-,./ ,. A ,,,,/

, ,so,;, , j,,..„.
(U. H.j U. ,>71, .-,72, Ka«t. ('. .1.

"I «.Mon, ,.U8H a ,la>- i„ a Xv /', ,, r,.,„t « i.hmm wishi,,.,
that then, had !«...» .some written Mat,..,i.„f . vi,h.iiti,.rv of th.-
matters in .Iis,mt... More actions have an>..n. ].. rha|.H. fro,,, want
of attention a„.| ohsiTvation at the tin,., of a f,an.saetio„. from tiie
in,i.erfeiti..n of Imman memory, an.l f.om wif,„.»w.. )«.i„„ tm,
Ignorant, too ni,u-h under the intlu-n.-e of |.,vju.li,.... t,, ^.iv.. Ttrue
aecount of it, thiin from any ofh,.r n.u.se. Th.',„ j.s often a -reat
d,rtieulty in getting at the truth by n,e;,ns ,.f ,,arol te.stin'ony.
Our ancestors we,-., wi«.- i„ ...akin- it a rul.- tliat in all .,u«.-s tho
best evidence that could h.- had shoul.l l„. |„-o.lu,.,.,l ; and gn.at
writers ou the hiw of evi.len.e miy, if th.- beM evi-h.n.-.. b.. kept
back, it raises a .susjucion that if lucdu.,.! it would faUify tho
secondary evidence on whi.l, th.- j.arty has rested his c-a.se. The
first case these writers refer to as h.-ing go\..rne.l t,y this rule is,

that wh.To thrre is a conti-act in writing, no jK.rol ti-stimo„y ,,„,'

be receiveil of its contents unless tl,.- in.sfiuiuent be j.rov.-d to have
been lust."—.S7/-o///r/- v. liurr (IS2S), :, biug. \:u;, at !>. Lil,

" By th.- gen.-nil rules of the Tomnion Law, if there Ijc a con-
tract w!ii,h has be..n redu.ed into writing, verbal .-vid.n.e is n,,t
allowed to be given of what ,.ass.-d between the parties, either
before the written instr„,n.-nt was made or during the time that
it W..S in a state of j.rep.-.i.ition, so hs to add to or .ubtract Iro,,,,

or m any manner to vary or cjualify the written contract."—6W

X
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V. Lnni Niiijriif (I8;{:{), .-, B. i\i A<1. r,H, „t p. 61. Lord Den-
niiin, ('. J.

" II i.s 11 wlioleMdiiic Mill' of liiw tlmf, wln-ii |p(ii-tifs have put nil

nRrt'ciiiciit inf.. writiii',', piirol ..viilcii.c is not ii(lniis>il.i(. t .n-

tnuli.t. or vary tlif t.riiis of tli.. wrilt.n agnTinfut. There iire

ctTfiiiii ciises whicli umy conveniently lie called ' escrow ' eases
where the (picsfion is, whether the written aj^reeinent has ever
hecouie an elfoetive agroenient, or wlielher it was (tnly to have
elfe.t as an aj^'reeinent upon some condition heing fulfilled which
has not lieeii fulfilled."

—

y.ir Lu,„l,ii' Cmlif S>/,i,/ir,ifr y. Arti/i;

[IXUS] J Q. 13. IK, at p. 4!) I ; ti? L. J. U. ij. H2.\ «t ,,. H^^7

Kigl.y. L. J.

" Kxtrinsie evidence is always ail'.nissible, not to contradict or
vary the contract, hut to ajiply it to the facts whiih the parties
had in their minds and W(>re negotiatinj,' about. The rule is thus
stated in Taylor on Evidence, ^th ed., vol. ii., s. Il!t4: 'It may
he laid down as a broad and distinct rule of law that vrtriiixiv iri-

(Inicr of every nnitrrlnlfurf which will enable the Court to nsnrltiiii

thi- iwfii.r niiit qiialifiis of the subject-matter of tlie instrument, or.

in other words, to uh utifij ihv pirscmx ami fhiiDjs to which tlie instru-
ment refers, must <if necessity he receivi'd.' In (innif v. (irrnif

'IWO. L. R. ;-, (-. I'. 7-J7. „t p.
- '^, lMa.-kburn. J., (piot.nl judi-

cially the foUowing passage fron. : is valuable work on Contract
of Sal.> (p. 47) :— ' The gen<.ral lule seems to be, that all facts are
admissible which tend to show the sense the words bear with
reference to the surrounding circumstances of and concerning which
the words are used, hut that such facts as only tend to show that
the writer intended to use words bearing a j«rticidar sense are to

be rejected.'"— //(/((/, „/ \,ir Xnil,i,.,l v. Sim/Mm, [j!)(i()| A. C. I.S','

at pp. ISr, ISS; .;!. I,. .J. p. ('. jj, at pp. Jl, >.-,, I„rd Uavey
delivering the judgment of the Judicial C<mimittee.

See idm jKisf,
J

I. l'J'{.

I' JfBHH^-dB^B-.lJ.
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Sw.'THtN IF.

LAWS (ioVKKNIXCJ UONTRACTS.

^Vh.•lo iiiaWc-l'lj,,. ,,t' Fulfil nt
Apjllu'ilfir)!! of I., r l''i„i

Foiciffii jlcicuiricnts

Tiiiiisliiti.in Mcuiiiii- uf I,:,n;ru:i.'r iis,.,l

vkor.

m

lot

ItHi

Where made—Place of Fulfilment.
?'//* /„,< ,.t thr vu,n,tr;i irhnr „ ri,„tr„rf is /«,„/, prrs,u„p/>n/,/

<lonms th, nninn, thr <,l,ll,,„fi„n ,„„l th,. ;„l,ri,rrl„lwn nl il

,

imhss H,r rnnlnir,, apprms f,. /„ tl„. ..j-pn-ss i„tn,li<„i „f tlw
/>,„/>..s, or //„. ,:,»/, -orf M r„/m/>. t„ h, pn-f.nwd r/snri,,,;;

o,-lli,siil,i,fl-„i'ill,-r /.v n,n,i,„n,l,l,-,n;,i„vlii sitiinlr h, ,u,„tl,n-
t'oiiiifn/.

Ulwrr thr i,„rti<s. nt thr timr „f mnkiin, thr mntnirf, h<„l n
nr,r t„ „ ,llftrrn,l /v/,,/, /.//,, tl,r hnr uf thr /.larr ,.t falfilmrnt
of thr roiitnirt l,i-rs„,ill>tin!,, .trtrr-i/ilirs />.v oh/hjntioiix.

Both thr almre nih:. >,n,.st ,,irr i,,,,, to „iu, iufn-rmr thnt ,„„
hyitiiwilrh, hr ,lra,r„ from thr rhnrmfrr ot thr coutnirf a„'t
thr loitiirr ol' thr trinisiirtinii.

"It is i...,l\.,tl.v ,l.,,r that wli.T.. parti,., enter into a eontraft to
.•ontrav.ne the laws of their own .oiuitry, su,h .i ..untrm't is
\ini\r~-r,llrr„t X. Aiojrll (Is:{.-„.-j (V. M. ,t R. ;{|l at i. ;}]:{

l^ml Al>"!!ger. ('. j;.

"As to eontraels ,n,.reiy ).ersonal, I appn^hen.! it to l.e a -eneral
rule that ,,ue.stion.s relating,' tu the vali.lil.v and to th.. interpivlation
of u •..ntra.t, are to 1„. jjovrn..,! i.v tiie law oC the ..ountrv where
tile eontraet was niaih-.-'—r',,,,/,, ,• v. \V.,I,I, ,,r„rr ' /vo /,

"

( 1 ,S t(»,
',' J{eav. -JS-J, at |.. 'Jsl. I„a'.l Lan-.lale, .M. R.

" Tile j,'enerai rule i„ all ,a.ses lil<e tii.- pr-sent is, that the hr
hr, ro„tr„rtus is f., j.,,vern in the ronst iueti,.n of eontraets. Hut
that a|.|.li..s nnly when ih.- e.mtrae! is not .xpress; if it is
siRvial. It must he ,unstrue.i ,• ..linj; to the exi.re>s' t..rnis in
whieh it is liamed."— ^•,/,/,,s v. l-W,,,:;,! (IS.W), !) Kx •>,j at
l».

;5i»; -JJ L. J. Kx. .{()J, at |.. ;k»|, AIiKtsou, 15.
'

".L. a general rule, the /,.. /,„v routrnrtus govern.s in deeidinL-
whether there was ilh-ality in the eontraet."~y;,v,„/,.,/ v So„th

\

I %

«
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Easfn-H n„il. Co. \\Hm), \1 V. V,. \. S. (i:i, at p. 7\> ; -W L. J.

C. V. 2SH. at p. -'Sit, Krl.'. <'. J. S,,. //,,/» v. y/„y;,, />,«/, p. 104.)

"Till' ri<rlit tf) Iiuiil ill Cliili nnist, im <li>iitif, be di'tt'i-niiiifd by
the li'jr loii, liiif a contract ciitcrtMl into between tlin-c English

pcnticnicn, two of thcni iloniiciUxl ami rcsidinjj in Engianil, and tlie

third rc^idinf,' in Cliiii, but not Iiavinp acipiircil a foreign domicile,

nnist. I tliink. be jrovcriied ami constrned by tlic rules of Englinh

law."—rw/ V. ('im,l (ist;;{). ;$.{ IJeav. :il K at p. -Vi-l; •V-\ L J.

Ch. V?7:i, at p. -JTS. Sir .lolm Uoniilly, M. 11.

*' In deteiniining a (piestion between contracting parties, recourse

must first be had to the language <t[ the contract itself, and (force,

fraud and mistake a](art) the true construction of the language of

the contract (li-.r iimtrtir/nxi is the toucliston(> of legal right. It

often hajipens, howt'ver. that disputes arise, not as to the terms of

the contract, but as to their iipplication to unforeseen ((uestions,

which arise incidentally or accidentally in the cour.se of per-

fortnance, and which the c(uitract does not answer in terms,

yet which are within the s])here of the relation established

tliereby, and cannot be decided as between strangers. In such

ea.ses it is neces.sary to consider by what general law the parties

intended that the transaction should be governed, or rather to

what general law it is just to presume that they have submitted

themselves in the matter. A familiar illustration of this will be

found in the rule, that the lawful usages of a market are as much
l)art of a contract entered into there, which does not ex])ressly

exclude them, as if they were set down at large. The binding

force of such usages does not depend so much upon the knowledge

of the parties as upon implied acipiiesceuce : for whoso goes to

Home must do as those at Umne do. So in the absence of express

jirosision or spciial usage, the general law it.M-lf, in many points

of view only a iiKire extended usage, supplies the gaps which the

liarties liiive left, and in doing so sometimes modifies the construc-

tion of general words in the contract, l-'or instance, a common
carrier, while on tln' one hand he is bound by stringent rules for

the pioti cti'iii of ills cu>tomers, on the other is allowed certain

e.xemptifuis from liability, even upon an express cimti'act if it do

not exclude su<>h exemptions. Thus by the common law of

England a jierson who expressly contracts absolutely to do a thing,

not naturally impo.ssible, is not excused for non-porformunce

because of being prevented by the act ni tiod, or the King's

enemies (J'lirtn/iiir v. J'lur [U)IH}, Aleyn, ~(j) ; and yet, in con-

sideration of the risks to which common carriers are exposed, such
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pn-vent„.n ,s in their case „n imj-lie.! t.x,...,.ti..„. An.l i„ the .vine
of or,lnm.y buih-s entrust.,! with the ,.n.fo,lv of .oo.ls, whether
by express eontrnd ..r n„t. the exeepfions uf ..verwheinnng foree(m /„,,;.,.), an.l ae.i.b.nt witlu.nt fault (,„.„. n,rf.nt,,.,^ ..re
nui.he.L

. . . lu th.- .liversity .m.l .onni.t uf laws whi..h ..u-W.t t..
prevail, ,s a .,uesti..n that has ,.,.ll...l iorth an ..na/in^ «m..u„t ..f
lu^'enuity, an.l many .lill,.r..n,...s uf upinion. It is however
»"'7''""->' ''g'-

' '"'» ""• '"«• "f th.. pla.e when, th.'-ontra-t is
mud... ,s/„Wy,„/, that whi,.h th- p.,rti..s int,,,,!..,!. ,„• „uL'ht to
be presume.!, t., hav.. a,|o,,t,... ,„ ,1,.. ^.Auv^ ,.,..„. whi.h .h..v
.lealt. an,! that su-h law ou^^hl then.for.. to pr-vail in ,h.. ,,l,sen,:..
"t eir..un.8tan....« indieatin- a .!i»ler,..,t int..ntioM. as forinstan,,
that the ..ontra.f is to b,. ..„tir,.|y p..rl„„M..,l . Is-wImt... or that tl.
8ubje,-t-n.at...r IS in.n,ov..able property situate i„ an,>th..r ..ouutrv
an.l s., torth; whi,.h latt.T fhouj^h so.n.-ti s tr..al..,l as .listinei
rules, app,.ar n.or.. prop,.r!y to I.,. ..jass..,! as ,.x,.,.ptions lo th,.
more g,.n,.ral one, by r.-ason of th.. ,ir,.un,stan,...s in.li,atinir an
intention t,. l,e boun.l by a law .lill..r..nt tr„.u that of ,|,.. ,.1,,,..
where th.. .outra..t sn.a.l..; win,.!, int,.ntio„ ,s inb-rro,! Iron' the
Mibj..et-matter and fron. the surn.u.Mlin;,. .inuM,staii-..s, so far .s
they ure relevant to ..onstn... ar.d ,bt..rnm,.. th.. ,i,ar,ut..r of the
t.outra..t. '-Lh,,,l v. a,nl.rrl (iMI.-„, J,. |.. i (^ jj , ,

,-
.,^

.

m. i^^, m; ^o h. J. .M, 74. at pp. ::, ;.;;w.lL j'
d.-livenng th,. ju.lgineut ,,f th,. Court

( Kr!,-. ('
.) |',,ll,„.k C \\

Martin, IJ., WiU.s and iveatiu-, .1.1., un,l l'i^.,.it. l! )

'• Cou.si,h.rin- the auth,.rit,..s whi-h have"b..el, brou-ht to ,„v
notice. parti,.ularly that of IJ.„,,I v. <;.uLrt Lilst;.-,, J, K j ^^ (>

110, at ,K 1-; -.v, L .J. ,i. li. 7^j. i, „.„,„ ,,. „„. ;, _^^, „^;, ^.^^,;
'.^

that the law ot th,. pla,... wh..re the ..ontraet w.i.. n>a-l,. is or.linarily
to be a.b.pt,.,! Ml ...iistruiu- it."~r/„„„/„, /,„„ ,, .\„,,„r , |,s,st», I'j
Ch: D. 01 1, at p. ti-iO; V.t L. ,). CI,. ,;j,s_ ,„ |,

,;.,., j,,^„ ^ ^:
"A.b.ptinf,Mliew,.ll-kn,.wn rub- of |,,w as a,I..,l upon' in' /Iw

V. (imhrrt [(l.So,-,;, L. U. I U. ]{. 1 l.-,.at p. \>> .(;, \, ,] (l \\ ^y
tho law of the i.lace where the .-onti.^.t is nimb. is ,.n,..a /,„,

,'

t'ha't
whieh tl„- parti, s int,.n,h.d or ought to b,. pi..MnM,.,l to have a.h.pf.d
a« the looting upon wh.eh tli..y .lealt."- r/„„ /,,,,/ Mnr,n,IU. It:„l.-
ot India \.^,rtl,nhl„<ls li„l,„ SlnUH Xiu„inti„n (•„ J.SS') <\(i l\ li
llfS, at p. i>> .-.! L. .J. (I, 15. ;;,,:j^ ,„ j,

..,,,-
p„,i,J,.; j^

'

" \Vhat IS to be th.. law by whuh a ,.o..„aet, or any part of it

18 to be g,.v..rn,.,l or appli,.,l, nuist be always a matter 'of ......stru,-'
tiou of the contract its..lf as iva.l by th,- l.glit „i the subjeul-.-ualt.r

I
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and of tlie f»urrouTi(liiig circumstances. Certain presumptions or

rules in this rcspfct liave lieen liiiil down by juridical winters of

different eountiiis and accepted bv tlie Courts, based upon commim

sense, u]"in business cunvenience, and upon the comity of nations
;

but these are mily jiresuniptions or /trimd facir rules that are

capaltle of being displaced, wlierever tlie clear intention (tf the

pmtit's can Ui jjathencl from tlie document itself and from the

nature of the transaction. The broad rule is, that the law of a

country where a contract is made presumably j^roverns the nature,

the oi>li^ation, and tlie iutcriiretation of it, unless the contrary

a|)j)ears to be tin; express intention of the jiartii-s. (This br lad

rui»' is cited by Stirlin<r, J., in Arfini (tt-sillxi Iniff fur i'miDiiiKiiini

Imhistrh- v. Triiilif i(i«/ Snmiiii (lOOl). IS R. 1'. C. t, at p. 1).)

' The general ruii-.' says Lord MansHcld, " established i-r romifafr it

jiiif ijiii/iiiM is that the place where the contract is made, and n< t

where the action is brought, is to be considered in expounding and

enforcing the contract, but thi.s rule admits of an exception where

the partii's, at the time of making the contract, had a view to a

different kingdom' : Ru/iiiixoii v. JI/hik/ [(ITtiU). 1 \V. Bl. 206, at

p. 25m
; see Piiiinxii/nr hikI Ofiiiitnl Sti-nm S'lriijittion Co. v.

Shnnd (lS6r>), :? Moo. 1'. C. (N. S.) 27,', at i)p. 2()U, 291].

This principle was explained by the Exi-heijuer Chamlier in the

ease of Llo„,l v. Uiiihnt [(IMtiO), L. 11. 1 (.i. Ij. IL). at p. 122;

•15 L. J. ti. 15. 74] as follows: ' It is, however, generally agreed

that the law of the place where the contract is made is /irimu

t'liiic that which the parties intcnch'd, or ought to be pre-

sumed to have adopted as the footing up<m which they dealt,

and that s ..'li law ought tln'rcforc to prevail in the absence of

circumstances indicating a different intention, as for instance, that

the contract is to be (mtirt-ly performed elsewhere, or that the

subject-matter is immoveable property situate in another country,

and so forth ; which latter, though sometimes treated as distinct

rules, appear more properly to be classed as exceptions to the more

general one, b\- reason of the circumstances indicating an intention

to be bound by a l;i\v dill'crent from that <<! the place where the

contriict is made; which intention is inferred from the subject-

matter and from I lie surrounding circumstances so far as they are

relevant to .oiistruc and dcteniiiiic the clmractcr of the contract.'

It is obvious, however, that the siiliject-malter of each contract

nnist be looked at as well as the residence of the contracting

parties, or the place where the contract is made. The place of
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performanr-o is necessarily in n.nT.y oas-s th- ,,Iaoo wl.oro tl„. ol.H.
gahons of tl... ,.o„tra,.t will haw f„ ho ..„f„n...,l. an-l h-n... „s uvll
as for other reasons, lu,s I...... intro,!,....! anoth.-r ,„non of .onstru.-
t.on to the e(r,...t that the law of th. pia... of f,.lli|„,.,.t .,f ,f^ntrmt .leternnnes it.s olliga.ions. P.ut this maxin,, as well as
h.. forrner, must, of course, .iv.. way t., any infe.-eue,, that ean

l.'g.tMuately be .Irawn f, ,h., ,.h,,ra,.(..r „f ,he eontra-t an,! th,.
nature of th. fransact.on. In n.o,t oases, ,„. .luuht. where a e..n-
raet has t- he wholly ,,..rf„,,n...l ahn..,!. the reasonable presnm,.-hou n.ay he that it is inten.le.1 to 1,.. a foreign eon.ra.-t ,l.Iennin'

1

l-n..Mehutted hy the expresse.l or impli...! intention ..f the oarti-s
as

,
e,luc.e,l Iron, other eireun,stan..es. Af^ain. it may be that theconraet ,s partly t,. h,. ,.,.,.|onne.l in one ,,h, ;„,, j.,,„, ;„ano her. In sueh a ease, the only eertain jjui.le is to l,e foun".! in

ai.ply.nfr .,un.l ideas of busiuess. .....veni-nee. an.l s-ns,. to the

r^'"^'."*'
*'' ""•"•^ '*'•"• ^"'l' ' view to ,lis,.,.verinc. fn.n, it

l.e true .ntention of th.. ,,,.,,ies. Even in res,,eet of^.nv per-ornmu.e that .s to take plaee abroa-l. th. parties n.av stili iLve
.leMre. that the.r liabiliti.. an.l obligations shall be ^ny,;u.^ bvEnglish law; or it may be that they liav. inten,!.,! to in..orpor,at"e
th. f..re,gn law to regulate thenietho.l an,l manner of perfonnane..
abroad without altennj, any of tl... inei,l,.„ts whi.h attach to the
eontractaec.ord.ngto English law. St,.reotyp..d ,.,il..s lai.l .lownby jur„h..al writers ..annot, th..ref.w, be a.-eept-.d as inbdlibl,.
eanons of interpretation i,. th..se -h.ys. wb..-. eommen-ial tran<-
n.t.ons have alter,.,l in charaet-.r ami inereas,.! in ..oniplexif v ; amihe,^ can be no l.ar.l and fast r..l,. by wl.i,.h to ..onstrue the" multi-
orn. eo,n,..erc.al agreem,.nts with whi..]. in mo.lern tim..s w. hav,.

to ,l,.al. /mv,/,s V. (Vn/if /,/„,,„„/, ,|SS}, ]•)
(I

]. [, -^,,

at pp. o!.i, ,iui
;

:,', L. .i.(MM^.;at p:n^. iw;.n.i:'.r"
d..|.ver..ig the jmlgui..,,! of I'.n.-t. M. K'.. an.l l.imM.If

"it .s generally ag.v..,l that th.. law of th,. pla.v whe.-e the
cntra... IS n.a.b. ,s,./W, /.,./, that wl.i..h th-. ,,arti,.s intend..,l ..r
o-ight to b.. presumed to have a,lopted as the foo.in,- up,,,, wl,i,.h
t I.ey .h.aIt, and that such law ought th,.,vfo,... to p.-evail in the
ab.seneeofeircnn.stan,esindi..atinga.liir..,ent

intention. Xumerons
mstanres of the excepti.ms are t,. b.. lou.,,1 in th.. books A.lilf.nvnt
intention that is,an int..n.ion t„ b.. b„un,l by son... other law thanhe la.v of l,e pla..e wh..iv the ....nf,.aet is n.e,.le-n.av be infonvd
fron. the subject-,..atter of th.- cntra.t and from the' surroumlin-^

n.
"
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cirnunstnnoos, so fur ns tlioy aro rolovftiit to determinp the

cliiirnotor df tlio contrnot : sc<' the jiiilgmi'iit of Mr. Juntico Willes

in /./"//'/ V. ^liilhrrl [(ISi;.-.). L. K. 1 (i. I!. 11*), at i)p. IJ-', r,»3;

;i") Ti. J. <i. 15. 7t]. Tlic terms iinil sti|ml;itioiis foinul in the

contrnot itsi'lf nri' iii.ittfrs of iii)|iortini('t' to he taken into con-

siileriition as tf) tlie true iiiftrenee to lir ilrawn.'"— /// ir Mlssuiirl

Sfniws/,,), ('„. (iss'ii. i-j cii. I). :;.'i, ;it
i-.

;;.»(;, ciiltty, J.

" Tlie principles on wliii li tliis ease lias to lie ileeiileil hav been

faniiliiir to tlie (,'oiiits at any rate ^inee the time of Lonl ^[atisfioM,

wlio, in the ease of Unhnisnn v. lilaitil [(I7ii0i, •,' liurr. Iii77;

1 AV. 151. Joli], o\ponn<l<Ml those jirineiples of law, and tlipy have

hoen clearly stated since in many cases, 'imoiip; others in the well-

known ease of IJ:,irl V. (liiil;rl [( L'sOo), L. li. 1 <i. W. II-"); :{•">

L. J. (i. IJ. 71], where the lesirnoil jud-je [Willes, J.] who

delivered the jndfrnient of the Kxehecjner ("liMiuher said: * It is,

however, jri-nerally ajrreed that the law of the place where the

contract is niaile is pi imii t'lir/'i that whirh the parties intended, or

oufjhf to he ])resuTned to liave adopted as tlie footiii<j ujion which

they dealt, and that sncii law ouf^Iit therefore to prevail in the

absence of circnnistaiices indiiatin-j; a dill'iiint intention, as, for

instance,' and he goes on to ennmerate instames frotn which the

Courts have ;il(>aned a dilferent inteution. That view of the law

was fidly adopted in the ease of .//('uli.^ v. Cri'i/il l.i/iiiiiinis [(ISSf),

1-' (i. 15. D. "iSit; .*);5 li. .1. H. 15. ]•»(;] in this Court."— //-/r/., at

p. :t4(); "i^ L. J. Ch. 7..M, at p. 11\, Fry, L. J.

"If a contrai't is made in a country, to he executed in that

country, unless there appears something to the contrary you take

it that the ].nrti(s mu.st have inteuded that thai eontrai-t, as to its

coustruction and as to its eiVi'ct .md the mode of carrying it out

(whieji really ari' the lesult of its eonstru'tioiii. is to he construed

aecord'Ug to the Jaw >! the eountry wlier<' it was made. Vi\\\ the

hnsiness sense ot all husincs^ men h;is coiue to this eonelusion.

that if a eoiilra' t is mtide in one country, to he earried out between

the partie--. in another eounlry, eitlier in whole (.r in ]iart, unless

there appears soinetliin;.'- to the (•nlrary. it is to be <iinchuh'd that

the ]iarties must iiave intended that it ^llonld be carried out aceord-

ing to tic law of tlial other cuiinfry. (Mherwi-ea very strange

stale of things wouhl i.rise, for it is liardlx c.iuceivable that per.sons

should enter into a contract to be carried out in a country cnntrary

to the laws of tli.'it countiy. That is not to i e taken to be ihe

m<'aiiing of the j.arties, tmless they take \erv jiarticidar eare to
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on„n,.m o s„oh a .trnnpo .onnl„M-o„. Tl.oroforo tho l„w hu« .aid

I

..It ,f I„. oo„f ,,„.( ,.s to I.,. .„nl...I out in wl.ol.. i„ unotlnT ,.o„ntry,
It .s to H, ,.ame.l o„, wholly ....orain,^ to tl.. law of that Pou,.!rv
nn.l that must hav.- h..,.„ ,I„. ,„.,.uinf,. of (1... parties. ]iut if if "is
to k. ..arr....l out ,.,„tly i., mmo,!,.,. ..„u„,..v than that in whi.!, it k
'""'K that ,.a.f of i, wl,i,.h is ,,. 1,„ ,.an.i..,l ,„, i„ that other
ooun.,.y un OSS .sonu.thi,,. a,,,,..,. (.. ,h., ..,.„,,„P3, ;, 4,.^,,, ^,^ ,.^^.^,
'""•"

'"'.?"1; <•• '" '""i'"l -.t a,.,.onlin,. to .1... laws of that
country -(/,,/,,„,,._ /..„:///,„ .s,,,„„„,,.„ r>/.vn>p/, Co.JlHUll

" If :. fonM>n <ontra..t is brought l„.f„r.. an English Court, tho
(-urt has to ..onstruo that foreign ..outra.t. whi.i: is in wri in^,
ustus,.stho(;ourtwhi,.|M.as,,,,.oustn... an Kn.Iish contra.^
Imt f ,t m a fon..f^n ..mtra.t whi.!, has ,„ h. ..on.tru..,!, it must l,o
constru.-l aooor,linc. to tho canons of construction nscl in tho
country to .hi-.h tho contract hclonn-s. „,, as .vo .,,, acor.lin.. to
tho j.la.c whoro it is ma.lo.-_ /'A. /„/„,f,;, r,;,,.j. j, -J'

I'--^;;i^>L..I.l..s,,,„,.s7.i.„..iKsh,.r,M.H. ^ ' ' "
-''

•AVhero a ..onfra-t is ,.„,..,..,1 i,,., i,,^.,,„ .^,^ ^.^^^.

l.ff.Toat places, whoro .liHWont syston.s of law provail. it is a .L-
lon, as ,t appears to n.o, in e.ich case, with roforonco to what lawho ,..u-tu.s contraoto.!. an.l a..,.or,lin;, to what law it was thoir inton-
.on that thou- no-h,, ,.ah., ,.,.,1,., ,,,., ^^.,,^,,,^ ^^^,

eontmct should ho d,.torminod. Ju ,.onsidorin.. what law is to
govorn. no , ou ,t tho /,.. Ui .„,„:,.„;. ;, „ ,„,,„ ^, .^^^^^_
anco Ihe !.., U, n.ntrarfu. isaiso „f in.portanc. [n tho prosont
ca.se the place of tho ..ontract wa^ .Ilfr„,..,„t from tho place of its
porformanco^ t is no, nocos>ary to o„tor upon th. inquiry, whioh
^''' "/: ^ '^""^ 'l"^^"-' "' '1'" 15ar, to whi,.h of the., crmsidora-
u.ns tho groatost woight i, ,.. 1... att.il.utod, nan.olv. tho pl„co
«I.orotl,oo„ntra,., wasma.l,. .t tho ,.!..,.„ .horo it is to ho'p.r-
f-rmod. n n,y v,ow thoy aro l„,h nu,t,,.,s ul,io|, nmst ho rLn
into cous.dorat.on. hut noith.r „f ,hom is, of itsolf, oonohislvo and
«tdl less ,s ,t conclusive, as it ap.K.ars to n.., as to tho parti'cular
<iw winch was .ntondcd to ,.>vorn particular p.,r,s of fh. contractbetwo,.,,,. ,,,r,,,, ,,,,,;,

,^,,,.,,^i,, ^^,,^
I the contract -uust ho lo„k,.d a. and tho rights u.uler it must he.vgulatod ny the mtenuou of tho partic „s appearing from the

contra.., It ks perfectly cnpetont ,0 ,hoso';vho, .n.lor such
o.rcun.stcnc,.s as 1 hav.. in.li..a,od. are ..„tcriug into a cntractM;
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iiidicnto by iho torms* which tlioy cniiiloy, wliu'h syBtem of law

they iiitcnfl to Ix" applifd to tlic foiistnutioii of thi- contract and

to tlic dctcnuiiiation of tho liphts nrisinp init of it."— //"/«///»

iV Co. V. T'l/idrr /)/../;//- ,//, [ I S!M
]
A. (

'.
•.'(>•-'. lit III-.

-.Mir, >\iH, b)rd

" Wlicn twcp jiiirtics liviii}? nml-T ililTcrcnt syntcms nf Inw enter

into II j!..ts<in;il .ontrii.t, wliicli of flicsc syMcni^ must li<' iij>i>licd to

its cmistniction ciciwnils upon tlicjr inutiiiil intention, citlicr us

expressed Ml tli»nr contraet, or a« di-rivahle l>y fair implication from

its terms In the ah^'iice of any otliop deiir cNpressjon of tlieir

intent'on, it is necessary and lcj.'iliniat. to tal<e into account the

oircunistances attendant upon the niakinij of the contract ami the

conrs" of perforniin},' its stijiiiiations lontemplafed hy the jiarfies
;

nnd amongst tliese considerations, tlie /'<- "^ nmh-drlitx .md the liiviis

xo/iifii>tiis liave always hven regarded iis of ijuportan-e. although

Eufrlish nnd Scotch deci-ions diller in regard to the reliitivo weight

which ougiit to he attrihuted to tliem wIm'U the jilacc of contracting

is in one forum, and the place of performance in another."

—

l/n'i/..

A. ('. at p. -UI, r.ord AVatson.

"This is whiit Mr. Westlake says in s. -MJ, on p. -J-S [West-

lake's Private International I^aw, ;!rd edition]: 'It nmy ]>rohably

bo sail] with truth that tho law by which to determine the intrinsic

validity and effects of a contract will bo selected in lOugland on

substantial considerations, tho preference being given to the

country with which the transaction has the most real conm'otion,

and not to the law of the jdiicc of contnict as such.' That sooms

to me to be as precise and accurate a statement as one cm expect

to find in any judgment or trciiti-c, having regard to the 'kmcs-

sarilv infinite variety of t;icts which re(piire consideration in cases

of this ciiaracter."— N""//' .tlrlr/n, llr- /nrl'--', /J'/, v. A''"'/. \J^'*'^]

2 t'li. 17^!, at p. \Xi: ^>^ L- •! '"Ii-
">

'", :'< p- '••'•> K'ekewich, .1.

" That tlic intention of the parties to a contnict is the true

criterion by which to dcti'nuine by wliat law it i> to he u'overncl

is too ch'ar for controversy : see llniiihin >.V
('" \.

'/'''. '' U'^lillirtj,

j
IS'.ni A. ('. •-"•-'.

—

'^i^o-rirr V. /," ('hirl„\
j

i!)0-,' A. ('. * Ki, at

p. l")0; 71 li. .r. I'. <'. H'l, iit p. in:;, L,„d LindL y.

"The l:iw of the country in which the contrtiit is made and is

to be performed, and in which the parties are domiciled, ought to

i)revail unhss there is such durc.-s a- must be considered to avoid

the contraet unth»r any but uiireasonnoie iind uncivilised institutions

yf la\^—a description which would lie applicable to such a case as
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tlmt or conspiit obhiiiit'il, .7., I.y iiliysical tortun-. or ly tliu use of

dniKs."— A'/»/)/('/// V. f,V;.«,//,
[ l!)o.'»] •,> K. IJ. 1 1 I. at pp. Il!», l-,'0;

"•,' 1.. J. K. n. Vid. ,it p. (KHi. Wrifrlit, J.

'"That It'iuiiod writiT (1Imiihi«'.>. tliis «jii('stioii at ;,'rciit length in

tlu> work to wliicli rifiri'iici' lias Imcii uuulf, ami niukcs tlic Inllow-

iiij,' pt'iicral olwivatiuiis in s. Tc. -Story on tlic ('..nllict of liiiw.s

nil I'll. (I'^rJi, at p. 7N|. nil till- inconvcnifii... oj' allowin^r tin- Inw
of (loniicil to fjiivi'm fontnicfs nia<lf in otln-r inunfritw. lie says:
' JIow aiv the inhal.ifants ..f any country \" asi urtain tlio condition
of ii.strangfrdwijlihf,' anioncr tlifiii,as li\..l h\ tlw law of a foici;;ii

fonntry wIiit.' ln' was Imni or had a'cpiirt'd a new doniicil !' Kvcn
Courts of jiistire do not assume to know what tiic laws of a forcij^n

eountr_\ :/o; hut ro-piirt' them If. he proved. How, then, shall

private persons be presumed to have lietter niean> of kiiowled^'e 'i-

On the other hand, it nmy 1>e said with groat foive that contracts

ought to l)e governed hy the law of the country wliere they are

made, as to the comi'etence of the parties to make them, and as to

their vaiiility; heoau.se the jiartios may well he iircsumed to , on-
tract with rofcrenee to the laws of iho place where the con-
tract is made ami is to he executed. Such a rule has certainty

and .simplicity in its aii]ilicatioii. It ought not, therefore, to

he matter of surprise if the couiitry of the party's hiiih shoiiM
hold .such a contract valid or void, according to its own law, and
that, nevortlu'less, thi' country where it is made and to he executcil

should hold it valid or voiil, according to its own law. It has been
well oh.s.'r\ed by an eininent jud;iv. that "with respect to any
igiioraneo arising from foreign birth ami education, it is n imli>-

lien.sable rule of law, as e.xercised in all civilised countries, that a
man who contracts in a C(aintry engages for a competent know-
ledge of the law of contracts of that country. If he ra.shlv pre-

sumes to contract without such knowledge he must take the inc<pn-

veniences resulting from such ignorance- ujion himself, ami not
attempt to throw them upon the other party who has engaged
under a proper knowledge and >ense of the obligation, which the
law woiihl impose ui)on him by virtue of that engagement".'"

—

(>!/i/,„ \. (hr/,i,. l!t(lSj r. 4(i, at pp. .Mt, (iO; 77 L. J. P. :i|, at

p. .ill. Sir (torell IJarnes, 1'.

"I think the conclusion from these antliorities
\
Cojiii, v. Aihan-

«/// (1874), L. K. !t Ex. :J4-->; 4:} L. J. K.x. IC.i; and others] is

that to make 1, person who is nut a subject of, nor domiciled nor
resident in, a fcr-ign country amenable to the Jurisilietion of that
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country, lln>n' rausf lie Hniiu'tliiii^,' iiiorr flmmi inorcfonfriief iimtlxor

the mere ihwwnmou of |iri>iM ity in thf I'Tt-i^ii rountry. "— /•.'»/'>(/»</

V. s./Mo,,,
[
iKO.si I K. ij. :juj, (it |.. ;;it!»; 77 I.. .1. K. l\. Imi, at

p. IH\. Lord Alv.r^tuIll^ ( .1.

"Till- iIimImoii of tlitj l*ri\y ('oiiiit'il
I

ill Sin/'ir (lunliinl Siinjli

V. lliij.il, „i l'ii>i<lhifi , [iN'ill A. t'. (;:(•] is I'lciir flmt th.n- is no
inii'licil ol(li;;riti.iii (,ii II f(ir.i;jin'i tci till roniidv .,1 tliiit loriini to

iicccjit tlif t'liniHi /-../ ii,„li"'tiis^ •!> Iiiiviii;.'-. l)y rcti^i.n of tln' t'oii-

triict, iir(]iiiri'(l a con vent iniml juiixlic tioii omt liiiii in a suit

fouiuli'il n].<in lliat lontiait for all tutur.- tinif, wlici. v.t I1,o

fon-igntT limy lie (|uiiiI<HimI ;it tli.' time of tli.. in-titnfi..ii of the

unit. Such an oliligntion may i'xi>l \>y f\|irrss a;:ni'nicn', :is in

tlio cast' of ('ill,;,, V. Ai/inii-iiii {\s;\,, 1,, 1;. !i Ks, ;;i;,; ,|:; |,. ,|.

Kx. Idl. iiml US ill many caM- of foii'i^n rontrarts wIktp tlir i>af-

tii'S hy iirticl.'s of iignTiiKiit biml tiii'insi Ivt's to iicccpt tln' juris-

diction of foivi;,'!! triliiinals; Imt Muh nn ol.ligation, as is pointnl

imt in tlio ilorisicin of fhi. I'rivy Council [Sininr (/iin/f/n/ Sin,//, v.

Ji'iijiiii III' F,niill,i,ti, flMMI A. ('. 1)7", at ]). (istl
|, is not to 1...

iniplicil from tln! men' fmt of .ntcrin;: into a contract in a forci;ni

country."

—

Eninintil v. s,/,iii,„,
j

l!)(i>s]
i |v. li. ;oj, at p)). ;tlo,

314; 77 L. J. Iv. 15. iSii, i,t j,. I>i7. KcnmMly. L. .1.

Application of Lex Fori.

T/ir wiii/i 0/ siiiiii/. Hill/ //iifiiiir irilliiii iiliiil, III,' iirfii,), nmsf l„

hroiiijlil, iiiiisl /„ ,/o,;,',„,/ /,,/ //„ /„„ ,,/ llii- i,,„„tr,) //,/(

the acticH i.s lifdiiijlit.

" The iilnintiff, tlieri'forc, must r-covcr here iiiion what is callc<l

loiiiifiis liitrr couii/iifrs ; but it is a maxim that cannot prevail in

any case wjicrc it violates tlie law of our own country, the law of

nature, or tile law of (ioil. . . . If tlie rij^lit sought to he .uforic.l

is inconsistent with cillnT of ijitsc. tlie Knij/i.sli municiiiai Courts
cannot rocogeise it. I take it. tiiiit that principle is acknowledge,!

by the laws of all Europe."— /;<;/».< v. Cnc/inni (l8-,>}), j 15. vN.
(

'.

448, at p. 471, Best, .1.

"Ill tho case just nientioneil [Mitmi v. Tin I)ii/.i of Fihjiiiiirs

(I7!»7),l 15. iV: P. 1;;.SJ the distinction taken by Mr. .lustice Heath,
who differed from tho other judges, was, thai in ooiistruing contracts

tho law of tho country in which the_\ aro made niu.st govern, but
that the remedy upon them must be jnirsued by such means as the
law points out where the parties reside. This doetriuo is said to
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iorro»t|ioniI witli flu- (i|iiii!i>iih .pf HuIht and V<'< t, I Imv.' not liml

niiopiMiitiiiiity uf l.xikinjf int.. tli.m.. authoriti.'ft, but w.- think, on
runsiilcnilion of tli.« pn-rnt caw, tliul llif liixtimtion h'A .lown l.y

Mr. Justi (' ll.'atli oujrlit to prt'vail. A |iii-son snin;.' in tlii«

country nni.tt take tli.' law i\- !i.- tinii> i* : lir .aini'.t, liy virtiii' of

liny rcjjul.ition in Iii« own (omitrv, t'iij,.y ;,'!•' a I ir a.hanta;:>'s than
oth<T hnitois hi'if, ami li>' oiim|,i n,,!, liuii lore, to !..• .1. |.iiv..l of

any sni«'rior ailvanlap' wiiii li tli.' law •>( thi-. roiintiy niav lonf.-r.

Ill' is to havi' thi. Miini- i'i>;iil.-. whirh all tlu' ,snlij<its oj thin kiii;:-

<loni arc (•ntiticd t..."

—

Ih :.i \'.,j,i v. X'i'nniii (1n;;(p
, | 15. »\i Ad.

l^\, at |.|i. -.'sT-.^, I,„,.,l Tcnl.rd.^n. (
'. .1., d-li\.rin- I lie judj;ni.iit

of the Court. iCitcd in /// /. A'A,/» (l»i|i,','s (
'h. J». i;:,, at

1>. ITS
; oJ I.. .1. Ch. ','!•:, at ).. -Jliii. ],y J",.,ir>on, J., who ad.lcd.

"ami that lias l.crn tin' rule in this country, as far as 1 know, from
the e^rlie^t time."

"The rule which aj^i'lies t'. tic (Hm- of eontracts made in one
country, and iMit in .>.iiit in the < ',,urts of law in another rountrv,

ainiears to he thi> : that ihc inter)uetation of the i,,|iii;i( t naiM he

governed l.y the Liw of th.- ei.nnlry where the KHitne t \va> made
(/<.; Ii,ri miilnivhU)

; the mode of suinfr, and tin' time within which
the action must lie l.ioii;:ht. mn-t he i;ovenied hv the law of (he

country where the action i.s hrou^ht un iiiiliiiiiiiili'< i'l'lini^, Imi

(,.ii-<iiihi<lii, iihi iiijihin. Sec lliih.rl I'm In lii>,„.s Cu/'is ./ii,i^,

fit. '>; I)i (',i,itli<lii Liyi'iti, s. ef. 7. 'I'his di'tinclion lias heeu
clearly laid down and ail ipted in the lute ease of Jh In \;,,,i \,

Viiuiiiit \siiin<i\. Sec also the caso of Tin Unli.^h l.i„(ii l\,. v.

y>/«//,/,/»yW[(l,s;{()), l(»lJ.v\- (MMCll. where the dilleivnt auth.-rities

lire hroiielit t>>f;etlier."— Tnmhoj V. VI'jh'ki- : I Soli, 1 Uine-. N. (
'.

l.Jl,at 1). IVi, Tindal. 0. J.

"The distinction between that ].ait of the law of the ion ij,'u

country where a personal contract is made, which A adojitcl, and
that which h imt adopted by our Kmjli-lt Courts of law, Is well

known ami established
; namely, that .so much of the law as alfecfs

the rifjhts and merit of the contract, all that relates ' nd llti-i

(/i'ci.iii)iii III' IS adopted from the forei>rn i-ountry; gr) much of the

law ns allVcts the remedy oidy. all that relates -ml liliy •inliiKitinnrin'

is taken from the ' l,:r jnri' of that country where tlie action is

brought."

—

lliilx r v. Slmnr ( IS i.")). v! Hin^r. X. ('. •,>();>, at p :.'!(»

Tindal, C. J.

" Whatever relates to the remedy to be enforced, mii.st be deter-

mined by the li.r furl, the law of the country to the tribunals of
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which i\w appeal is mado. This rule is clearly laid down in The
liriMi Liiini Co. V. Dntmmond [(18;50), 10 B. & C. 90;i] • De la
Vi'U'i V. Viaiuw [{\mO), 1 B. & Ad. 2«4], and in n„h,r v. 'sMi,n-
[(l«--i->). 2 Bing. N. C. -my-lh,, V. Lipjnnnnn (18;57), 5 CI.
.Ac F. 1, at !>. l.J, Lord Brougham.

" As to contracts nicrcly personal, I apprehend it to be a general
rule, that .luestions relating to the validity and to the interpre-
tation of a contract, are to be governed by the law of tlie country
where the contract was made, and that if a remedy for the non-
performance of a contract is sought in another country, the mode of
sumg, and tlie time within which the suit must be brouglit are to
be governe.1 by the law of the .ountry in which the action is
brought."—Cyoyw V. n'lildciirare {Earl) (1840), 2 Beav 28'> at
p. 284, Lord Liingdale, M. K.

" Wh.ni tlie Courts of 0113 country are called upon to enforce
contracts entered into in another country, the question to be
considered is not merely whether the contract sought to be enforced
IS valid according to tlie law of the country in which it was
entered into, but wlietlier it is consistent with the law and policy
of the country in whicli it is sought to be enforced. A contract
may be good by the law of another country, but if it be in breach
fraud, or evasion of tlio law of tliis country, or contrary to its
policy, the Courts of tliis country cannot, as I conceive, be called
upon to enforce it:'~JIo,>r y. Jfopr (1S.>7), 8 D. M. & G 7;31 at
p. 748

; 2« L. J. Ch. 417, at p. 424, Lord Justice Turner.
"The question is one of procedure, and as such must be deter-

mined by the law of the country wliere the action is brought »—
A//nnue Jlank of Simh v. Car,',, (1880), 5 C. T. D 429 at p 4;,0-
48 L. J. C. P. 781, at p. 782, Lopes, J.

'

"If you find in an Act of Parliament the power to take the
remedy in divers Courts, that remedy will, in each Court, be
subject to the l,x fori of that Court, and the !,,r for! includes the
limitations of actions, which goes to the remedy and not to the right."
—Bkckhan, drporathm v. Sam/irmii, [l!»02] 1 K. B 794 at
p. 807

;
71 L. J. K. B. 590, at p. 594, Vauglian WUliams, L. J.

Foreign Documents.

Translation—Meaning of language used.

"The first question to be considered is, what are the rules by
which an £>,g/i,h Court ought to be governed in construing a
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foreign contract ? Whoro a written contr-ict is made in a foreign
country and in a foreign language, the Court, in order to interpret
It, must first obtain a translation of the instrunicnf

; secondlv an
explanation of the terms of art (if it eontains anv) ; thirdly
evidence of any foreign law a,.,,lieahle to the ease; and fourthly
evidence of any peculiar rules of construction, if any such rules
exist, by the foreign htw. With this assistance the Court must
interpret the contract itself on ordinary principles of c.onstruction "
-D, Son>y. r/n/,;,,j>. (is.i:{), 1„ H. L. Cas. cn, at p. (i-TJ •

;i;i
L. J. Ch. I-,'!), at p. lai, Lord ( 'rauworth.

., "?"'^.'k^''
'™*'"^ ''"'' "^ ^"^'"'^^^ document written in Brazil inhe Brazilian languaj^e, and with the formalities necessary according

to the Brazilian law and custom, by a man of business .'arryinp on
bnsiness „. Brazil. An English Court has to construe it, and the
first lnn„^ cherefore, that the English Court has to do is to m>t aranslation of the language used in the document. Making a
translation is not a mere question of trying to find out in a
dictionary the words which are given as the equivalent of thewords of the document; a true translation is the putting intoLnghsh that which is the exact effect of the language used mdthe circumstances. To get at this in the present case you must
get the words in English which in business have the equivalent
meaning of the words in Brazilian, as us.^l in Brazil, under the
circumstances Therefore you would want a competent translator,
competent to translate in that way, and if the words in Brazil ij
in business a particular meaning different from their onlinarv
r waning you would want an expert to say what is that meaning
Amongst those experts you might want a Brazilian lawver-and aBrazilian lawyer for that purpose would be an expert That isthe first thing the Court has to do. Then, when the Court has
got a correct translation into English, it has to do what it alwavs
has to do in the ease of any such document-either a contract ^rsuch an authority (a power of attorney) as this-that is to say
determine what is to be taken to be the meaning of the party athe time he wrote it; and what is to be infeiTed from the
language which he h ,s used. There are certain inferences
.vhich are adopted in ascertaining the meaning of the language
used, unless in the particular instance the contrary intention
appears. One inference which has been always adopted is this •

if a contract is made in a country to be executed in that country'
unless there appears something to the contrary, you take it that

I i

I "

3
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tho parties nmst Imvo iiitonded tlmt that contrant, ns to its cou-
stru.fioD, and a.s to its ellfct, and tlie mode of fanning it out
(whifli r.!ally are the result of its eonstruction), is to bo construed
according to the hiw of tlie country where it was made. But the
business sense of all business men has come to this conclusion, that
if a contract is maile in one country b, bo carried out between
the parties in another country, either in whole or in part, unless
there appears soniethin;; U, th,- contrary, it is to be concluded that
the parties must have intended that it should be carried out accord-
ing to tlie law of that other country. Otherwise a very strange
state of things would arise, for it is hardly coiiccivablo that persons
should enter into a contract to lie carried out in a C(.untry contrary
to the laws of that country. That is nf)t to be taken to be the
meaning of the parties unless they take very particular care to
enunciate such a strange conclusi(;n. Therefore the law has said
that if the contract is to be carried out in whole in another
country, it is to bo earned out wholly according to the law of
that country, and that must have been the meaning of the parties.
But if it is to be earned out partly in another country than that in
which it is made, that part of it which is to bo carried out in f t

other country, unless something appears to the contrary, is takci >

have been intended to be carried out according to the laws of
that country."

—

Cliafnin;/ v. ISniziliaii Siihuitinnr Tc/a/nip/i Co.,

ri«91] 1 (i. B. 7f), at p. 8-,>
; 00 L J. Q. B. -JUr,, at mi. :>!J7, 'iDs'

Lord Esher, M. 1{.

(See also "Latent and Patent Ambiguity," anfc, p. m, and /;os^

pp. l.'M, IJio.)

Foreign Stamp Law 3.

One iif'fion (ht.s not fab' notice of the rcmiiic I<nrs ofanotlin:

If, hourvcr, n coiifriicf i.s void by miwn of hvimj nnstaiiijHil or

in.snf/icienf/i/ .ftanipcit in tin ' -e ir/icrr if hum iiitulc, if

cannot he mcd on (ini/ir/iere.

" No country ever takes notice of the revenue laws of another."
—Ilolnmn v. Johnson (1775), 1 Cowp. 341, at p. ;J4;J, Lord Mans-
field, C. J.

" One nation does not take notice of the revenue laws of another."
— PImirhe v. Flctehvr (177!)), 1 Doug. 'i"»l, at p. 20;i, Lord Mans-
field, C. J.

" I should clearly hold that if a stamp was lecessary to render
this agi-eement valid in Surinam, it cannot be received in evidence
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without taat stamp hero. A contra.-t must b.- available by tho
law of the pkco whor,. it is ontercMl into, or it is void all tho
world over. But I nuist have ,„or., distitut evidonoo of tho
law of hurniani upon this subject tlmu the j.arol evi.lcufe of a
mer..hant."_CT,w v. Ln, (IS1,>). ;) (:„„,,,. l,j(;, at ,,. lUT, Lord
l^llonborough, C. J.

" It has be.-n settled, or at least eoiisidered as settled, over since
the time of Lord Ilardwieke. that in a JJritfsh (.'ourt we cannot
take notice of the revime laws ..f a forei-u State, h would b,.
productive of jirodigious ineouv.-nience, if i„ ..^rv case in which
an instrument was exe.uted in a foreign countrv, u.3 were to
receive in evidence what the law of tliat country v*'ns, in order to
ascertain whether the instrumrT^t was or was not valid."- /„,„,., y
Calhvvn-ood (1S2;{), .{ I), c^i K. 1()(», at p. l!)l, Abbott, (".

" It is perfectly clear tliat where parties enter into' a contract to
contravene the laws of their own country, such a contract is void •

but ,t is equally clear, fr(,m a long series of cas.^s, that the subject
Ot a foreign country is not bound to pay allegiane.. or respect to
the revenue laws of this; except, in.leed, that where he comes
within the act of breaking them himself, he cannot recover here
the fruits of that illegal ai^t."—P,7/rrr,/ v. A„>j,ll (18;J0) -^ Cr
M. & E. ;}l 1 , at p. -n ;j, Lord Abinger, 0. B.
"The marginal note of /l/(v.v v. Hoih/x,,,, [(17!)7), 7 T R -Mn

is perfectly correct, although I cannot" help thinking that" there
must be .some mistake in the report of the rase. The mar-iual
note IS in these terms: 'The plaintiff cauu-.t recover upon a
wntten contra.^t made iu Jamaica, which, by the laws of that
island, was void for want of a stamp.' I agree that if for want of
a stamp a contract made in a foreign country is void, it cannot be
enforced here. But if that cas3 meant to decide that where a
stamp IS required by the reveiiu.^ laws of a foreign state before a
document can be received iu evidence there, it is inadmissible in
this country, I entirely disagree."-/y,./.v/o,r y. S.cqmrillv (1,S.50)

5 Ex. 275, at p. 279 ; 1!J L. J. Ex. 28!), at p. 2<J0, liolfe B
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Legal and Equitable Interpretation.

Tlif mil i-i,rft,ii;„ii „/ II riiiiti-iiil /.v. mill must hr, tl.i- .s-unr in n

riilirl iif iiinUji lis III II vniii-f lit' III ir.

Tlir iiimtnlilr iliirtriiir i,t' niiistnutii;- iiut/ri' ilor.s not ajijjti/ to

(oiniiiirrinl tniiisiirtiiins.

" Like all nicrpuiitilt' loiitractfi, it [the iliartcr-jiarty] ouo'lit to

liavc a liltinil iiitcriiretation. In foiistriiing agreements, I know
no (lifloronce between a eoiirt ot law and a eourt (jf tijuitv. A
court of equity cannot iiinl.r an afrreenieut for the parties; it can
only explain what their true meaning was; and that is a'so the

duty of a court of hiw."

—

llullnnii v. Knst IihIIk I'oiiijiinii/ (177"J),

1 Doug. 212, at p. 277, Lord Mansfield, C. ..

"It is '"uly said, the construction of covennuts is the same in

equity as at law. I hope 1 shall <icvcr see the time in which a

contrary doctrine can be held."

—

hifim v. Li/itu (I7!)Sj, ;} Vi-s.

{iS!», at p. (i!)2. Sir Richard Pepper Arden, i[. It.

"There is no e(piitid)le cunstrui tinn ui aii agreen..nt distim-t

fnmi its legal construction. To (on.-<true is nothing more than to

arrive at the meaning of the jjarties to an agreement, and this

must be the aim and end of all Courts which are called upon to



roNTi{\( IS.
I (to

onforoo any rights on-nUA hy ,,n<\ -rowin- „ut of .•r.ntraof."—
Sroff V. r„r/mnih;„> of IJnrp.r.l (|S.-,S|. ;{ [»„ (• ,y^ J ;,;jj ,^j

p. ••i<iO: •.>« L. J. (<!,. •,.:!.., ,it ,, j;;.-,. L,„.,l ('an.i.h.n, L.
('. '

"Tli(. lon-al (..mstru..ti.,n „f tli,- ,„„tr,i.f is :,, inv n,,i„„„i. surl,
ns I l„iv,. ,.x,,n'ss,.,l, an.l tl, .n>tn„.tion i.. ,„..! must b,., i„
.'imty \W >ai.M. as in a i.t .,|' law. \ ,.„urf of .M,„ilv will.
""'

'• '''"^" "^'^'ii'^t. "ii'l c'lilon... s|,..,.iti,. ].i.rforiiian.v. iiotwitii-
sfan,li.i;,^ a faiimv to k,..,, , '„, , ,,„,ij,,.,.,, bv tl... ,.ontra..t
••itli.T tor ,.o.„i.- .tion, or for tl.o st,.,,s fowar,! ..,m|itioM. if it ,,„,
.lo justuM. i,,.tw....u tl.o parties, an-l if ,as I.or.l .l.isti,,. Tunu.r
sai.l, in l:<,l„rts V. is.rn) ^ (IS.-,;;,. ;; D. y,\_ .v^

,- os) .„ j, .„,, .

•J-JL. J. Ch. :;.»S]) tl,..ro is nothing in fh.- '
..N,,r, ss" stiimlatTons

l."fw..>.n fh.. |,arti..s. tho nntur.. of tli. ,.ro|M.rty. or Ih- >urroun.lin.-
ouTunistan.M.s • wlii,.), wouM nnk,. it in..,uitahl,. to intcrtVro with
M.Hl ..K„Iify th,. h.gal ri,ul,t. This is whnt is ni.ant, and all that
IS moant, wli-n it is sai.l that, in .v,nity. time is not of tho ,.sson,o
of the contract."—/;//,,/ v. 77„„„„.v -jsi;?), L. It. ;j (•], ,ij ^f
1>. <i7, Lonl ('aims. L. .1.

'

'

"Now, as a nian.r of (.onstriftion niorclv, I ai.pr.-hon.l the
words must haw the sam.^ meaning in .M,nitv as at law. Tht> ri-hts
nnd romodies ,.ons,.,,u,.nt on that .•„nstri...t.on m iv he dilferen't in
the two jnrisdiet ions, hut the gramnntieal meaning ot the exuivs-
s.on IS the .same in eaeh. And if this he so, time is part of tho
contract

;
an.l if there i. a failure to perform within the time th..

p.mtra,.t is broken in e.,uity no less than at law. JJut in e.,nity
there may bo eir.umstanees wliieh will indu-e the ("ourt to o-ive
ndief against tlie breach, and sometimes eve,, thoi.e-h o,-,asi,med
by the neglect of the suitor asking relief. Not so at law, the le-^al
conse(juences of the 1 ireaci mu 4 th

follow."— //,„/.. ,.t p. (!!t. Sir John li.lt, [.. .]

re he allowed stridh to

k

I quit' amec with ^fast. til, W
now of no distinction hcti A

<)rd Kshe,']; I

The interpretatio]! is and always has 1

both at h,w an.l in e4uitv."-/„ ,v 7',,-

(iSS(i), ;j-J Ch. J). 14. at"

ween nioih.s ol interpi..ting contracts.

•n p,cciselv the sai

Li,,dley, L. J.

p.
-'^

II in/ (II.

L. J. Ch

•/ //7,,/,'.s Vniilnirl

;i'), at p. :!iS.

Tl!ie equitable (h)ctrines of constructive not ice are common
ites, with which the Court is

aye been rejieated protests against the intro-

a,i extension

enough in dealing with land and est

familiar ; but there h

dnction into commercial transactions of anythinj,' Hk
of those doctrines, and t!lu protest is founded on perfect good

I
^ e

i c
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sense. In dealing with estatos in land title is evorjrthii... and it
can bo leisurely inv.ntigatod

; in .rnnmoroial transadiour ..ossea-
siori .8 overythuiK, «i"l thor.. i.s no tini.. to investigate tit!.- ; and if
we were to extend thedoetrineof coimtnictive notice to comn.ereial
transactions, wo should be <loing iutinite mis.'hiof and imraly/iiig
the trade of the eountry. That I am not going too far in making
these observations will he found by turning to /;«,///.// >„r^ Svutti.l,
Meirniitlk lunstmnit ('„. v. Unnitou [[!S!C,>] l> (i. ]j. 700. yg
L. J. (i. 13. 1.}(J], and also to what Lord llerscholl sai-l about
constructive notice, in Lon>l,m Joi„( Sfovh Ihnd- v. SimmoHx
^LI^!'->] A. V. -m; (il L. J. ('h. 7-:(]."_JW/W,r r.w v
^„no.s, [ISO.-,] •,' n. 13. o:i!), at ,.. .-,4.>; (i4 L. J. (i. 13. 7f.«i at
p. 770, Lin.lley, L. J.

Decisions on Contracts.

ihcinion-'f.

" I am bound to state that I agree with what has been gaid by
the other members of the Court as to its Tiot being .l.sirable to
interfere with deeision.s pronounced so long ago; since it is impos-
sible to deny that during the fifty-four years which have elapse.1
numerous contracts must have been made, and moneys paid, on
the footing of the law as established by Cuiin v. Vann (ISJO),
:} Sim. 447, and which law I, for one, am not inclined to alter

"—'

Pn/m,r v. Jo/u,s,o, (IHSt), i:{ Q. 13. D. ;j.31, at pp. :{.-,8 ;3.V) •

53 L. J. Q. B. :{48, at p. .{il, Fry, L. J.
'

"There is i)erhap8 a ^'lird consideration which cannot be over-
looked, and that is that where the same words have for many
years received a judicial construction it is not unreasonable to
suppo.se that parties have contracted upon the belief that their
words will be understood in what I will call the accepted sense."—
n>iM<'.s ,u,d J/, /.sr// Marin,- laxaraia; Co. v. Haaiilto,,, Fra>:,'r li( Co
(1HS7), 1-,' Ai.p. Cas. 4^4, at p. 490 ; -itt L. J. d B (J'G at
p. 028, Lord llalsbury, L. C.

" If tliis were a loutract in daily use, and if the decision had
been acted on throughout the country for a long time, it mi^ht be
that we should feel bound to follow it, on the ground of the
lumber of persons who had acted on it, even though we did not
agree with it."—P////%« v. li<-n (188f)), 24 Q. B. L>. 17 at p '^l

•

5!) L. J. Q. 13. 1, at p. 4, Lord Esher, M. R.
See also " Long-standing Decisions," ant,-, pp. 20—'.>8.



CONTRACTS,
111

I confess T an, vory j..«1.h„ of nftemptinp to intorprot nno
eon nut hy nnotl...r,.ontrmf n.a.l.. un.l.T.lifr..r..nt .inumstun.-..*. "_

Iv. H. ;:(:{. ftt
I). 4:<7. Knrl <.| Jinl.h.irv. ],. (j

Time, Essence of Contract.

Supremo Court .,f .Ju,Iic.:itan, A-f. Isr^l. ;{(i A ;{; Viet. v. (>(],

8. -J.), sul.-s. (7) :
" SfipiiLitions in catrm'ts. n. to time or other-

wise, wlaoh wonld not l.efore the passing of this A.t have been
•leenie,! to ho or to have h.-come of th- oHsenee of sueh contraets in
a ..o..rt of equity, shall iveive in all Courts the same eonstruetir.n
ond etfeet us they wouM have heretofore ,veeive.l in equity."

SupreniO Court of .FiKlieature Act, IMT.-,. ;i,s ^v, ;j!» Viet. e. 77
8. 10 :

" In sub-.seeti.m seven of th.> sai.l section (twentv five of th('
principal Aet, 'M .^ :57 Vi-t. e. .I.l) the reference to th^ date of the
passing of the prin.ipal A-t shall ho dcmed to refer to the date
of the coninieneen.eut of the principal Act (viz., the second day
ot JNoveniber, lS7t)."

"^

Sale of Goods Act, l,S!»;{, .V; it .-.7 Vi.'t. c 71, s. lit (|). "r ' «
a different intention appears from the t.Tms of the contract stipu-
lations as to time of payment are not deemed to bo of the essence
of a rontra..t of sale Whether any other stipulation as to time is
of the essence of the contract or no, .lepends on the terms of the
contract.

Greenwich or Dublin Mean Time.

Statutes (Definition of Time) Act, IS.So, 4:J & 44 Vict c 9 Cnd
August, ISSO), s. 1.

•
•

• V-

" Wlienever any expression of time occurs in any Aet of Parlia-
ment, deed, or other legal instrument the time referred Uc] shall
unless ,t IS otherwise spe. .ically stated, be held in the case of Great
liritam to bo Greenwich mean time, and in the case of Ireland
Dublin mean time." (See imf,, p. SI.)
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llilljs,

1
1

IIn .,o,l.,i sho.,. Il,„l nih„.l.,r ,„<o,tl, ,n,.s l„t.i,.l.,r Ihv i'„„it
iiiri/ iiili,i,f thill iiil,,i„itiilli„i.

I
I
mn, ,,r,,,t„.„ h, U„ I,.,..,:,/ ml. ,., s,f „,, if ,„,„/ /„, .„.„,,,, ,,

.i.liros, ymili.s ,.„lir,,ill,, ,-,,.,,v,,/v,/) „, „ iiuinn,,, I, „.,„„
Ill Nn inihinliir hiiili or 1.1,1,1

,

l» 'til ,i„,-n„il,li' l,-i,„.,„r„,„s in II,.. (;,,, „, l^,„„i„^, „ ^^^^^^^f,^
nil 'Ills ,;il, iiiliir I,,,, nil,,

III „ ..lllnlrl ,.t.„l,^ ,„„,„..U " „„„„l, "
,„,„„, |,„«, f,,,,;,. ,,„/,,,,/„^.

Illlllllll.

"A (..M„fl, Is niciv iin.l.i>Mn,„ jtlui,, „ viir]; flu.f Lcin;;, in
••...imion M.,,tw., wMVs nl r„l,nl,itit,p ni..iifl,s ; ..ith.T us lui.ir
.'..n^.st.np „|' tw.,.ly .iKlit Anys, tl... H.piM.s-.l v,'^nW^.u „r fh.l
n.noM, tlM,t....n of w|,i,J, ni.k- a v..,ir ; or.... .•«i,.,„lur n.onfhs of
un.Miual l.ni,tl,s.«,..or.linjrto tl... J.,li„n .livi.io,. I,. o,.r ron.mon
nln.M.,,1, ks, ,.„„.......,...„.- ,,t fl„. ,,,1,.,„I. nt ,.-...|, monti,, vvl,..m.f ,„
n y... r \Wv<- m.v only tw.lv,.. A n.o.ifl, i„ 1„„ is ,, lu„„r n.ontl.
<)!• tw..nly....;.'l,t .lays. .ml. ss ofI,..ruiM. ..n,„v>m.,1 ; ,„,( only b.-ans,!
'• '" "'''"•^" imifonn jMri.-.l. In.t Imm.mus.. it falU ni.turallv into
a .i.mit.Tly .liviMon by v...,.k«."— -J I'-la. Cm... III.

"It i.s alM, ,.|,.,„- tl.af -months' ,I..n.,t.. t la.v '• l.mar nmnM,.,,'
nni.'ss th.Tt. .s a.linis.sit,l,. ,.vi,l,.n.... of an Inf.nti.m in th." i.arti..8
us.n- tlR. won' N, ,i..,.ot.. ',,.,|,.n.lar ;„ontI.s." "_,SV.<,/m„// v
Murijilsim (l,s»7^ I. (i. It. _'.;, at ],. M; !7 L. J. (i. ];. s| at
V.X\. L..r.l I>,.„n.an, C. J. (,.it..,l l,y Fry. J., in lf,,li,„i ,. ItLni
(INSI ),,»!( W. If. .(JM; \:, J,. T. .it;!).

"Altl.o..g], i., th.. H(r!,.s. ,>ti.i.l <'.a.rtsm.)ntl..s moan -aleadar
nionfl.s (M... r„!,J,,,\ („.., (;<in(!i, (;]{,.,, (;•,>„. s..,.on.lr..soln!ion
an.l iHT Kniol.t.|!.-,.,r, V.-C, in /l/,„-l.- y. /M./,„iii (ls}(i) .-,'

M..... 1'. ('. ;;...-... t ,,. :j..s,. i, i, „,.!! s..tt|,..l that at ...ann-.m law
'months .l,„,,t,. l„na.' n..)nth>

; .-o n.i.,1, sn, that wli..n it has
bf..n .h.>in..l ton.ak.. an aJLTati'^n, it has bc-n n..<es.san- to have
ro,.oum> t.. stat.it,. ,.. >lat„t.ny r,.h..s_..,,;., ,,s f,, th.. mnst;,. i„. of
A.'ts ..f I'arlumu.nt by ]:! .t 14 Virt. c. >[ [Lm\ l!r..,ighi:m's Vet
1S.,(). an.l .s... als.) .VJ >\i r,:\ Vi.-t. c. (i;j

( Int.Tf„-..tati. n A.'t, iSSiOl'
and as to bills o( o.vhango by 4.> .t 4<i Vid. c. (.1 ^iills .,f Ex.hang.>
Act, 1HS2) and as to docuraonts whi.h are part of any legal i.roce-
dnro nn.h.r th.. rul.>s of Ca.rt by Ord. LXIV. (Timo), r. I. It
k, tiierefore, a (ii...stiou .,f constru.tiou in each caao, to which the
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'<.«...,. iMlary iu..,„unjj,.N, .vsm,.s fl... r.al ii.t...iti.,n uf tli

I'"rti,.«, ,„• «nl,.,, II,.. v,„r.|« ummI in . ,„„„...fi.„, w

IWiT

rii-

lio

• rail.., or tli.. lik

meani
•' in wlii.li tli.-v 1

i?ii mmw |)Ihc(.

tig as tlu'ir rustoituiry Tiuauinj}
of futt whiili (uiil

III VI' ar(|iiir.'(| the secdmlary
f'/ /, Tl

liaH t( 1

\('»HM oft.'ii (ir..\'Ml a« to 1).. judiriall

iiH IS a ijuostif.n

the

X' |ir>vcil liv (ni(li<u(c. Si
rt'i'(ijfiiisi.J^

subtle

wnso in wliieli he iimmI

at.ni. iitN hy fith.T j.arty an to

*jii«'nl!y to til

iir int<ii.li'.l U)

i)f th

iiw the Words mnile

, ,,

'" f''«i'^'"t'<'n ••» th<. .lo..,.nu nt an.l Mil....,,,„.nt actnof the,.,utH.sar.. ina.i,nisMl.|.. for ,1... ,h„,.o.. of .on.truinK tho

iiJ\?' 'I'
'^''' ''*• ^''"^" ^'"-"^ ^^*'"™--" «".v«- 'It i« 'l-arthat the fon.stru.tioM of a writt..n contract, suLjct to tl xcn-

nionths .k-not.. uf law " l.inar n.onths." unU. thoro i. a.Inus-

clenoe»,„ien.h„.n.onth.s." If tl..- -ontcxt shows that calendar
months w..ro n,*,.n.l...l, the ju.lg. „,av adopt that oonstrn.tion
L'"o, V. r,W, (im:i,. 1 ^f. .^ s. 1 II ; 14 L. J. Ex. 4s • C""InlwhfaHts of rh,uvh„ (1,S4I). 1 Q. ]J. -,.47; 10 L.J M (• r,^"
if the 8urr..unding ,inumstan..os, at the time tl... in.tr ,mont wa^
made, show that the {.arties intended to u.se the word not ,u its
primary or ..triet son.e, but in some seer.adary n.-anin.-. fl j,M-kemay eonstruo it from such cinrnmstaiiees, according to f .,• int.
tiou of the parties: GoIMh;!,' v. S„nn (1847), 1 Ex V^\- h,
L. J. Kx. •J«4; W„lkvr V. Ilmur (1.S4 .), l C. \S. ;V,>4 • 1.",

\ jC 1'. r^
;

liacm's Maxims, Keg. 10, and the ..xanrnjes the,^
given; JA//A,., v. .]/„// (1844), j.'J M. & W. .-,11 • 11 L J !•

48; hrckford v. C/w^.,// (I8;i-J), 1 Moo. & 1{. 187; .-. Car & '

24->. If there is evidenc.. that the woi,I was ns.,.d in a s,.,,^
peculiar to a ira.le, business, or place, the jury must say whether
tlie parties used it in that pemliar st ise : Hmifh v. Wiku, (\K.m

1) M..\: W. ,a7; l(i L. J. Ex. 'J27; ,/.//,/ v. IWy (1794)
1 Esp. N. P. C. 180 If the meaning of a word depends upoii
the usBge of the pla.e where anything under the in.trum .nt is to
be done, evidence of huch usage must be left to the jury : liohnimu
V. Javh.oH il845), -l C. B. 41-J; 1.5 L. J. C. P 28; Bourn, v

:? = §
* e ,:
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(liiUift ( iHUi, II < I X Y. \'<
; uUo th.' jiirv riiii.v liiivp tr. givo tlio

iiicmiiiijf i.r ^iiiiii- firjiiiiial w..ii|n.' I Imvi' niily «\pifi«>«il ni>

own i>|iiitin|i ill ,.„ii •'.,iit'ii<i' i.f Mr. .Ifiikiif' nrnnnifii* flint, in

aiiilitioii f.» the iiiMH iiii'iitioiii.l \,\ l/piil n.Mmiiiii, tlicif wax n

gt'iifriiic\('c|.tiuii 1 if till iiMT(aiitili'i.i((iiiiMirT''iulii'" iiiiH' 1 1*.!' mill If" I

on <i tlictutii of IJfiliMl.il,-, ,1.. Ml U.I,. V. Iiil„il,it„,il» lit Chilli),,,,

(1H»I). 1 ti. n. VM7; li» I,. J. M, r. .V,. ami ivi^-nJimI in tuiiiu' uf

the t('xf.lMH(k». Ill my u|iiiiiun. tlnif is imt, ami laiiimt Im, any
•ueli j{ii|n'rai fx<'»'|itinii. If any sui li txii'iiJinn 1m' (t»l up. it must
lie |irnvt'(l in nirji chhi' (iinl("<s juiliitilly rccn^'ni- 'ji us ii iiistniimry

unajff in tiu- |iiirti.iilar frml |ilaiM'. Krl... (', .I.V. iiilin^' in

Till,,,, V. Ill,, I,,,,- ^|,s(i:||. .i I". ^ K. i»Hi nt \,. !•»!»—•Tin-
luw in all ciihis, wA ni<'rriiT»tii«' traiisaitiinis, in tln' City of

liOmlon, UN to tln< im'iininjr of tlif woni nmntli, nit ant ! nr

month. In all nifinintili' fran-aitions in tin- City of I> .. mui

a month nifaiis calfmlarmonfli '—annplN willi this. It is a Matc-

nii-nt of a jmliiiiilly iivoirniscil custom in the <
'it »-. ami I ilo not

think that hifticilah'. .J., in /,'«y. v liihiihihuils ut Chuiili,,, (l>4l).

I ti. B. ",'47
; 10 I.. .1. M. ('. ;".;.. miiiiit to <|o nmiv than ri'ftr

pencrally and tt-rsi'ly to th.- ruMoiniiry .|iiiilitii ation of tli.' ini'iinin^'

of thf woril. A lonfniry lioMin;; woulil iiiTcs-itatf a (l.'finition of

'mtTcantilt.i or coiniiiHicial tninsaofions ' - u tii>k of no sniiill

•lithfulty. unless 1 adopti'd tin- iilnintilVs Mijrjr.stion that all

contracts for .sale of jroods and ilmtttls, imludii r |iati'nfs. art*

mercuntilo transautions. I hold. fluTi-fon-. that •months' in this

contrnit iiu'ans lunar muntlis."

—

Unu,,,- v. .1/<»//c, [ l!i(it] 1 ('h.

:{U;"). at YY- :m)—:\l2; ::;L..I. Ch. ;i77.at jij.. iTi*. :is(». Karw.ll, J.

Sale of Uooiis Act, 1N!»;{ (.j(i & .-,7 Vict, c 71 1, :!. 10 CJ). In a

contract of salt' "mouth " means /;//«/(/ /(/</» calendar month.

Original Draft or Printed Form.
It IS coill/i,/,!,/ fill- tliv Ciiii,-t, Jiir ll„ 1,11, i„i^, ,,/ ii,t,,j„;fii,i/ II

loii/rfii /, ir/i,,;' th. If IIS II ,liiiilil iiliiiiil Ihv i>it,il„;tiltii,ii uf
it, to huh lit iihiit ,inx till- iii'iijiiiiil iliiitt III- iii-iiitiil t'lniii of

a iiilitravt, tint not to i;;;ii-r in,,/ /mn,/ o,- othiy ,riil,iiiT

dehors th, iloriinii nt its,l)'.

"Now, I think that, for the jiuriiose of ascertuinini,' whether or

no this was the intention of the imrties. «-. have a ri<,'ht to look ut

the document as it originally stood, and at the alterations which
have been made in if, and to see whether those alterations will

throw any light upon the question. Tho lease is printed in the
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HMf mut..ml ,....1 ,.f .t , ., ,..., ..H,i,.,.„, , „ , ,.,,.„^
.

f""r.„M,I .H, .„ ,1... ,.nnf...| ,„.rf, „.„, ,|,..,. .,i,.,.M.i,.„, wl.i.-h
«f.|>..ar f.. 1,.. „.,.,.,..i.»..„f «ifh ,. f<.,n.,„,v f..r » ,1. ,- nr «hv f , h,.
ro.u..i. I, .. .., iv ,.„,„,„,,.„, f„, „„. ,,„,^, ^_^ ,_^_

1^-

^^^ ^^
on^„„.IIv 1. ,. , ... ,„•„,.,., ,,,„. , ,, ^^. „, .^ .

_, .^^
J

.^
wnni.^r, r,. Mlt.T fl.o ..riKinal ,,r..vi.i..n, ..f f),„( ,.,int.-.| f,„m Wo

fn... u» tho .nsfrun...„f. an.l w.. .1„ n„f ^ , .,f „,.. i,,.,,,,,,,.,,^ ..^
r.......v.. any paml .„. ...h.-r ..vi,l ,/,/„„. ,1... .,.„,.„„,,, j,,.,,, ;._
Vn,j<ywv. .lA,.,„,//,iM:t»

. AM.:.:,.,,.,,,,,,,,,,,.,,., „n
.

vv.T.. M......s.a,.v t„
, , ,i„., ,,|...tl..., ,„•

,.,.t w.. -oi.l.l l..ok
nt .lu. alf....,.t.o„ ,„ ,1... ,,„.f, ,„ , ,,.,, ,, „„. „ ,^,,^ ,,^^

f
" "-^. '""'• -^ ' ^'

'
•'">• f.'U .o„M,i..,,,i.i.. .|,„.i,t. l/„,;;jht

i- .-.tn.;; ,,, ..,.ntm.li,.t.,rv pan.l ovi,!..,..... ,„ .I.„«. ,1... , i,.,,.„.Htan.-..
•ni.ler «li„.|, ,1... nU.rntum wa. nia.l,.."_r.,«/»rA„./ v //,.„•,.,
rs.ri i.-,.M!. .s.H. at,.. :r.<;;^, L. J. c. P. „;.„;,. ,H

J«-rvi«, ( . .).. .l,.|,v,.nng ,|„. ju(lf!:ni..,it ol Him r,.,.if.
" I a-r.... with my l.i..fl..T(;rnm|,to„, fl.a, uli-r- fh-.n-aiv f, 1

nn.l ff..n..ral wur.l. wl,i..I. a,-.- tl... „>„al U-vuih „f „ ...„.,r,i„t
th..r« an. ,.fl...,. sp.M.ial an,l

, „liar w,„.,K. an-l ,1,.. m„.sti,;„ is
sshuh an. t„ hav.. n.u.st wi;,!,,, tl... ,.,r„„ ..l.;..!, a nm„ has th.a.d.t
"f for hnuM.lf au.l writ,.,, i„to fh- ..„,fn.,.t. if th.v .unfli.t ami
e«nm,t b.. n...o,...il...l wi,h th.. ,,ri„f...l wunU. ,.u^^hf ' to hav.- mos,
w.-.Rhf,

1
that i.s what LonI Kll..„l,..na.jrh sai.l i„ /.•„/„../,«., v

Ih.Jc ..WO. a, ,.i..7I:»,7H;:ML. J. a R -,7. at ,.. l.H,'
i5lackl)nrii, .1.

' '

" I ••annot !,..|,, saying that I think it is verv important, a..,„nl-mg to „.y vu.w of ,h, l„w „f ,„„,r„,.,.,. both at ..,.„,„,., law and
•n t..,nity, that u ,.artii.s hav., nia.lo an ..xeoutorv , ..ntrart whi-l, is
to h.. .a,n,.,l out hy a .l.-e-l aft.Twnnls (.x....ut..,i;th,. n.al ..onml..te.l
contract botw,...n th. parties is to h., found in tl... d-.d and thatyou have m rif,d,t what^v.-r to look at th.. ..ontnuf. although it is
m.it,.d,„th..d....d,..xc..,M forth.. ,„.,,.... of ,.„n..tnunK tlu. d.-..d
>t^..|t. lou hav.. no rifcht to look at th.- .•onfn...t ,.ith..r for the
purpose of etdarging or .Iin.i„i4,ing or mo.lifying th.. contractwhuh .St.. bo toun.l in th.. .1 1 its..lf. A n.,.ital .d' tho agr....m..„t
in Mah .U....1 wouM have th.. sam.- ..(f..ot as an onlinarv preambleo au Act ot l>arliam.,nt, or any oth.T instrum..nt, as showin-- what
.ue object .d the parties was. and what they wen- ab..ut to ,1,"

s., as
to afford a guide in the coustrurtion of their words; but you have

i2
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li« LKOAL INTKKPKETATIOX.

no right for any otlier purpose to look at anything but tlie deed

itself, unless there he a suit for reseinding the deed on tlie ground

of fraud, or for altering it on the ground nf mistake."

—

Liyi/oft v.

n<imff (1.S80), l-i VAi. 1). •iuC, at pp. ;i(»!t, ^lO ; 01 L. J. Oh. 90,

at p. 92, James, L. J.

" I entirely agree with my Lord [James, L. J.j tliat where there

is a preliminary eontraet in words which is afterwards reduced

into writing, or where there is a preliminary contract in writing

whicli is afterwiirds reduced into a deed, tlu' riglits of tlie parties

are governed in the first case entirely by the writing, and in the

second case entirely by the deed ; and if there be any difference

between the words and the written document in the first case, or

between the written agreement and tlie deed in the otiier case, the

rights of the parties are entirely governed by tlie superior document

and by the governing part of tiiat (h)euinent. If tliere is any doubt

about the construction of tlie governing words of that document,

the recital may be looked at in order to detcTmino what is the true

construction ; but if there is no doubt about the eonstrnction, the

rights of the part; < are governed entirely by the operative part of

the writing or tiie deed."— ////</., at p. -51 1; L. J., at p. DJJ,

Brett, L. J.

" Where general words are used in a printed form which are

obviously intended to apply, so far as they are applicable, to the

circumstances of a particular contract, which particular contract is

to be embodied in or introduced into that printed form, I think

you are justified in looking at the main object and intent of the

contract and in limiting the general words used, having in view

that object and mtent."—a /i/nii v. Manji'fxoii
!<f

Co., [18i);i] A. C.

;{ol, at p. .-Joo ; (JJ L. J. (i. B. 4G(), at ]•. 4(iS, Lord llerscbell, L. C.

" This case is an illustration of a broad i rinciple of law which

is perfectly well known and is constantly m led upon, namely, that

where a preliminary contract of any descii])tion, whether verbal

or written, is intended to Ije superseded by, and is in fact super-

seded by, one of a 8ui>erior character, then the later contract—the

superior contract—i^revails, and the stipulations in the earlier one

can no longer be relied upon."

—

Gnumihle- Williduix (tiiil oflivrx v.

Danivby (19ul), 49 W. li. 2U;3, at j). 204, Wills, J.

Two Instruments.

" I know the general rule to be that an instrument must be

construed by the provisions Kiutained in it, and not by anything
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'M<or.s. But, whatovPr may bo tho Inw on the subject, justice
requires, in this case, thnt I shouM keep in view the language „f
ho se,.onrl instrument. The snme intention seems to have con-
tinue.I for two years; an.l I think-, un.ler the circumstances. I am
entitled to use the language „f the se.M.n.l bou.l in construing the
hrst I state this distinctly, in order that, if it shall be considered
worth while to carry this ..as. elsewhere, the manner in whi.h I

^Hoo^^^^T/
''""•'"^'"" ™'.^- 1'^ un.lerstoo,l."_/.-.W,r v. lln.hr

(l«-'f)), -i Y. c^ J. .-.()(), ,,t p. -,ia, Sir William Alexander, C. 13

Contemporaneous Documents.
C'liiifcniimnnwiiiix l)i,r,i)iu')its „,r to h,- rrnil toiivthvr.

"Where there are two cunteaiporan.'ous documents ...xeouted
a...! assented to by the same persons at the same time (and these
Lniemoraiulum and articles of association] are so substantially,
and are therefore to be treated as c<mtemporane..us documents) it
appears to me that the ordinary rule applies, according to which
contemporaneous documents are to be read together, so that if
there is any ambiguity in one it may be explained by the other-
and even if there is any inconsistency, you must take the two docu-
ments together and see how you can explain the inconsistency "—
Amler.nn\ rW (1S77), 7 Ch. D. 7.",, at p. !»f) ; 47 L J Ch 273
at p. 280, Jessel, M. 1{.

.J.^n. ^-.J,

Duties of Court and Jury.

// /.v tlw ,h,t!/ nfilwjurn *<' ".^r,rf„h, os farts tho fn,e meaning
of Urinnnil iron/s in a ronfmrf, or r,r,,n...i,mx usf,/ in «
ronfrm-t whivh Imre in luivtivniar frmirs, /insiness,:, or phcen
n hnoH-n mnnnn<i nttn<l,r,l to tlnm, nnd tl,r sun-on ni/inf,
rirrnnistnnrrs, un,l tlnn to tnhr thv infn;»Ttntion of the con-
tnief from the jn,t,,v, otinmise the entire interpretation
lieloniis to the Jnilije.

" It appears to me that the question as to the interpretation of
tins contract (for delivery of barley) is a question entirely for the
Court, and not for the jury. That they should ever be the judges
on such a matter was founded on this, that there might be technical
words used in a contract, which the jury might understand, and
the Court might not

; but it would be contrary to all practice to
say, after the terms are explained to the satisfaction of the Court
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that the jury are to liavo tlio interpretation of the contrnet, and
not the Comtr~n>ifr/,ix,„i v. JioHrr (IH'.V.)), r, M. A W. .Vjr,, at
p. 040

; 9 L. J. Ex. 24, at p. -J.",, Lord Abinger, C. B.
" The law 1 take to be this—that it is the duty of the Court to

construe all written instruments
; if there are peculiar expressions

used in it, wliich luive, in partieular places or trades, a known
meaning attaelied U, them, it is for the jury to say what the
meaning (,f these expressions was, but for the Court to decide
what the meaning of tiie amfrnrf was."—//;/,/., nt n 042- L J
at p. 2r>, I'arke, B.

i •
, . .

" If tile surrounding circumstances at tlie time tlie instrument
(a contract) was made show that the i-arties intended to use tlie

word not in its primary or strict sens^e, but in some secondary
meaning, the judge may construe it from such circumstances
according to the intention of the parties—6VAA//r,A v. Stem [(1.S47),
I Ex. 154; Hi L. J. Ex. 2.S4]; Jra/l,rr v. JL„.frr [(1S45), ,' C. B.'

324; I;j L. J. C. V. 12]; Bai„„'« Ma.xini.s l0,aud examples there
given; JM/m, v. JLa/ [(i,S44), ];} M. .t W. 511 ; 14 L. J. Ex.
48], and Jird/un/ v. Cn<fur// [(1S:J2), 1 M. & K. 187]. If tliere
is evidence that the word was used in a sense peculiar to a trade,
business, or place, the jury must say wlietlier the parties used it in
that peculiar sense— .Sw/M v. HV/ww [(18;{2), :{ B. & Ad. 728

;

1 L. J. K. B. I!»4]
; Grtnif v. M,i,l,lor [(1X40). \'j M. & W. 737

;'

l(i L. J. Ex. 227] ; Joll,/ v. Yuomj [(17!(4), 1 Esp. N. P. C. 180]!
If the meaning of a word depends on the usage of tlie place where
anything under tli.. instrument is to be done, evidence of such
usage must be left to tlie ]xivy—l{ob,,ho„ v. Jmk.oH

[ (184.5)
2C. B.^412; V, L. J. (j. p. :.^s]

; Boon,, v. antliff [(1844), 1

1'

CI. & F. 40]. Also the jury may have to give tlie meaning of
some technical words."— .SV////w</, \. Manjllsoii (1847), 11 Q B
23, at p. 32 ; 17 L. J. Q. B. 81, at p. 84, Lord Denman, C. J.^
delivering judgment.

"When amlaguity exists about the meaning of an expression,
and you look at other letters and extrinsic evidence for the jiurpost'
of deciding wliether the sense in which the defendant savs it is to
be construe.1 be correct or not, you at oncje get out of the rule that
it is the duty of a judge to explain tlie document which contains
the ambiguity."- Sw/V// v. Tlwmjimu (184!)), lis L J C P 314
at p. 319, Wilde, C. J.

••••*,

" It is well known that when expressions in a .locument are
ambiguous, and that the ambiguity appears from extrinsic evi-
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Hence oxfrinsiV ovi.lonoo is also mlmittod to oxplnin fh,- nml)i-uitv
ami then f]... s,.„se in w1m..1. tl... ...xpn-ssion .•

to},.. u„dor«t,H,.ris
for th.. jury."-//./,/., Maul.-, J.

" For niysolf T „,„st ..onfoss I tV.-l niuoh <lisposo.l to say that
as It w,,s not supf...st...l at tl... trial that th.- w.,r.ls of tl... .Contract
ha.l any t.-.-hTiir-al n.-anino. ,;„ wliL-h ,n.s,. it would have boon a
que8t..,n for tl,.. j„ry>, l,„t aro wor.ls of or.linarvuso in tho Endish
Innpuapo, ,t.s .onstru-tion was for th.. ju.lj;,.."- j/,,,,,,,,/,,,. v
V>nn/n-z,>- (\S7-2). L. IJ. 7 C. 1'. o;{(». at p. .ViM. KoHy, C 15

" Generally speaking, the oonstru..tion of a written .ontra-t is
tor the („urt, unless it ..ontains words of a teehnieal or eonventional
use in a particular tra.le, in which oas.. it is for the iurv "—//>/>/
at jip. .>{;{, .-,;{4, Blackburn, J.

"My lords, so far as the construction of the contract expressed
in th...se wonls is cone..ru..l, unless th.-re is something peculiar to
the wor.l8 by reason .,f the custom of th,. trade to which the
crmtract relates, the constru.'tion of the .(mtract is for the Court
That has be,.n sai.l so often that T nce.l not refer yr,ur lordships to
any authority upon ( h,. subject. The Court it is which, when once
It 18 in possession of the circumstances sun-ounding the contract
and of any j^eculiarity of meaning which niav be attached by
reason of the custom of trade, to any of the wonls of that contract
has to pla.'c the ..onstrui'tion upon tlie eoiitra,^t."-«o»v.,s- v S/i,„rf
(I«7:). 2 App. Cas. 40.^ at p. K;-,> ; 4(i L. J. d B. 0(;i, at'p. 5(i4,
Cairns, L. C.

" The matter has given rise to some complication, chiefly as it
ai.pears to me, because the learne.l ju.lge l,.ft the .onstruction of
an agreement to the jury. There was no term of art and no ques-
tion o custom the meaning or the e.xistenc of which might nro-
periy be left to the jury. It was for th,. ju.lge at the trial to
construe the written agreement, and we hav,. now to sav what
construction shouM be put upon H."-T>,n,rr v. So,n/o>i ^- ro

A. L. hmith, M. 11.

S

I
I

n C O

» -n

«
3

n. r.a.ou„hlrnrs. ot a rnnhwi in r,.frainf oftrade i, a nn.stion
/or fill' Court.

"That [the course which the ca.se took at the trial] rai.ses the
point whicli has been argued before us, namely, whethffier the ques-
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tion decided by the jury, that is, in substance, whether the covenant
[in restraint of trade] was reasonable or not, was one for them.
It appears to me that from a very early stage down to the present
time that question has really always been treated as being one for

the Court, and not for the jury. It is, in my opinion, a question
of law. No doubt tliere may be matters of fact, forming elements
in the determination of the question, which, if they are in dispute,

may have to be a.seertain> d through the medium of the jury ; but
it is beyond their province to determine whether the restriction

imposed by the covenant is reasonable or not. In Mitchcl v.

Itr!/noM.s (1711), 1 P. Wnis. 181, Lord Macclesfield stated the
rule on the subject in terms substantially the same as those in
which it has been repeatedly stated in subsequent eases. He said,

in delivering jiidgiut-nt in that case :
' To conclude, in all restraints

of trade, where nothing more appears, the law presumes them bad

;

but, if the circumstances are set forth, that presumption is excluded,
and the Court is to judge of those circumstances and determine
accordingly

; and if, upon them, i< appears to be a just and honest
contract, it ought to be maintained.' It seems to me clear that, by
the word ' Court ' in that passage, the judge and not tlie jury is

meant. ... I do not tiiiuk that the modern view -namely, that a
restriction, even though universal, may be reasonable under special

circumstances- has altered in any way the e.-sential nature of the
considerations upon which these cases depend, or has made any
difPerence which can affect the old rule that the question of the
reasonableness of the covenant is for the judge."— Z>«w/r« fni(l

Poo/,; Ltd. V. Pooh; [1904] 1 K. B. }o, at pp. 5(»—.52 ; 7;} L. J.
K. B. .3S, at pp. 4;3, 44, Collins, M. R.

" The law on this subject seems to have been established so long
as nearly two centuries ago. The question is really one of public
policy, which is not a question of fact for a jury, but of law for
the judge. No doubt the judge who has to decide the question
has to consider the particular circumstances of the case."

—

Ibid.,

at p. 54 ; L. J. at p. 45, Cozens-Hardy, L. J.
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Intention.

From the whole Instrument-from the Words u.ed-from the
Context.

The iHt,;;„rMlo„ of Co,.trarh n,„st hv ,juarn.,l h„ t,,, i„f,„,i,„
qt flic jxirfii'.s.

The intention of the ,,nrtie. to u contraet /, to be eollnie,! from
the n-hole mxtrnment.

The ,ror.U are to t>e interpreted ueeonliny to then- .striet and
immar,, aeeeptation, nnle,. from the eonlext of the in.trn-
ment, and the intention of the parties to t,e eollveted from
d the,, appear to tn- axed in n di,ff,re„t .en.se, or nnl... in
then- .trH sense, the,, are inea,>ald. of t,nn,, carried into
effect, and sal,,ect al,ra,,s to the ol,.crrafion that the meanina
of a partica/ar a-ord ma,, t,c sinnen, t,,, ,,„rol evidence, to he
d,tfe,ent ,n some partlclar place, trade, or l.nsincss from its
proper and onlinari, acceptation.

A contract, l,eiu,, „nintell„jit,lc, mast l,c treated as raid.

" Th., only safe rule to be followed in tJie construction of a rWd
IS, the ,ntent,o„ o the parties, to be collected from a due con-

i

71!"",,", ^^' ^"'"'^'^ instrun,ent."_.V../ v. Mar.shall ilHm 1B. & b. .JH), at p. ;J2G, Richardson, J.
^ '

• ^ i

" Words are to be construe.l according to their striet and prininrv
aeeeptation unless from the context of the instrument and heintention of the parties to be collected fmm it, they appear to blused in a diff.n.nt sense, or unless, in their strict i:^^'^,incapable of being earned into effect, and subject alwa3s to theobserva ion that the meaning of a particular word may be shownby parol evidence, to be different in some particular place, trade,'or business from us proper and ordinary acceptation."-j/,//,, vMa., (18.4), 1.3 M. .yc W. Oil. . , .51V, r,xi, ,4 ^ /y^'V.
at p. 51, Pollock, C. B.

.
'-n^. J. Kx. 48,

of "ITc'''\
°^ '^"

^r''
"' "^ "' '"'"^^'^^«'- ''^' - "' the placeof the Court, is so to construe a contract as to give effeclto the intention of the parties. Xow. althougli parol fvidenceno admissible to contradi.-t a contract, the terms of which havebut one ordinary meaning and acceptation, yet if the parties haveused terms which bear not only an ordinary meaning, but also o"peculiar to the department of trade or business to which thecontract relates, it is obvious that due effect would not be given to

m
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the intention, if tho terms wfiv intorprotod ac-orfliti;' to tli.ir
onliiiary, au.l not fur.,r.lii.R f„ tlicir i„-vn\mr, signifimtio..
Ih.Tefore, wl.en.-vor sucli ,i .,ii,.sti„ii has ,.,.,ne before the Cniirfs
It htts always been heM that where the terms of tlie ,..,„tniet un.ler
c.nm.lerati.m have, besides their ordinary and |M,,,ul„r sense, also
a pecnliar and seientific meanin-,', the j.arties xvh.. ha\e .Iri.wn u],
the eontraet with r..f..renre to some peculiar d..partn.ent of trade or
business, must have intende.i to use the wonis in the j.eeuliar
sense. This is but an a;vlieation of the well-known rub- that tlie
interpretation of eontraets must b,. ffovern-d by tlie intention of
the parties."— .l///,r.v v. s„r/ (isfUt). :{ El. ^^t El. MiKi, at i. .-{jo-
;«> L. J. (i. 13. !), at p. I J, Cockburn. C. J.

" I admit the force of the appellant's arfrunient that eontraets
ouf,'ht to b,. eonstru.',! n.rordin- to the primary and natural
meaning of the la!iguap:e in which the contracting j.artb.s have
eho.sen to express the terms of their mutual agi ment. But there
are exceptions to the rule. One of tliese is to be found in the
ease where the context atfords an interpretation different from the
or.bnarv meaning of the words ; and another in the ease whore their
conventional meaning is not the same with their ler -1 sen.se. In
the latter case, the meaning to be attributed to the words f)f the
contra<-t must dcp,.nd upon the consideration whether, in makin-
It, the parties had or had not the law in their contemplation

^'

-JJr(Wnn v. Urn-Hr, [IS!)]] A (!. 40], at j.. 4(»S, Lord Watson.
" The agreement b.'ing unintelligible must be treated as void."—

Ill re Viiirv, Rr parti' ISn.ihr. [IS'CJ] -J (l\y ^-f^^ .^^ j,
j;.,,

.

fil L. J. Q. B. KW, at p. ,s;5r, the Court (Lord Esher, M. U., and
Bowen and A. L. Smith, L. JJ.).

"Speaking for myself, I always have some misgiving where
presumptions in reg;ird to the interpretation that is to b.' put ujion
particular words in a contract apart iu.iu their natural sigmficaiu'c
are put forwar.l. It may be a very useful gui.l.. to look at other
decisions, but, after all, the question is what the parties said and
intended."—,SVV Jami'>< Liiniij cV S,mx, Ltd. v. lUuvhni, Cnrlv * Co
Ltd., [1908] A. C. ;{•>, at p. 4;{, Lord Loreburn, L.Vj.

Rational Interpretation.

" Where ^he language of the contract will admit of it, •. should
be presumed that the parties meant only wluit was reasonable • yet
if the terms ai-e clear and unambiguous, the Court is bound to
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grve effe..t to tlu-m withnnf .topping to eons.M.r how f„r thov m«vb. n.a.>,.b^or not.--^..,,
,. ,„„ ,,,,^^ ,, ^^ ^ ^^^-^^

p. ,
•{, L. J. Q. i{. ,.,, m

J,,,
;-^ -^^ (•,„.kl,ur„, C, J.

Circumstances-Extrinsic Evidence

M.rrou,uln.g ..r,.um«tuncos of un.l ..ou-.-rnin. wl .

"

•'1 do not ,k.ny th.t tai.t« ...xlstiny ut the f,.,. f
" *

,

the .neaning of the language.''-.^... v 7^ ,"-,0 r'Tat p. .-Xi, Sir L. Sha.hvell, V.-C.
'

^ ^' ^^"- '''

" It i«alwa^. legitimate to look at all ,1... ..o-.xi.stin.^ eircun.stauees in order to 'idi.Iv !„. 1

Ai,>un>, (Hcum-

contract " /I '

;

l'"'fe'-'"f?f, an.l so to construe the

. ;,n •

'^- .^ .'"• ''' !• '^l'^- i-'J < 'ampbell. (
•. J ' ^ ' •

"" '

distinction between the tw ,1,.
'"* *''"'^' '^ »

the language ot the e t' n
"^"'•^^'~*- ^he wUl is

Mn-use, In/the Co t :ln:;r: gr?' '^ "" ""^^ "^" ''^

take into account all that he k "ft ::rT rT r""''what sense the words were used J{ H '
' '° ''' ^"

contract is the h.nguageZ ^ W^^Llt^^ "^'
/"

?transaction, and the words must take W "'"'^"Z'
"^ "^^ '^"I'^ted

things of and coneernin fJh "h 1 ev
'"
T""^ ^'"" ^'"'^^^

This does not attect the la^v "t it s'
i'"' " '

''"' '""' ""^>'-

a,.plieation of it, as . rZl^^lLt^ T!!;^:^:;: '''

Voutracf of Sal,- (Ist ed. 184.5) p aO (a) Vn [

' ""

'

to for the proposition, but i h" C!J^heu^^. v'
""' " T r""'

think the same."-ry>v,./ v ..!...!....!!' "/^ T'"'^'^'
""^ I still

pp. 72S, 7„'9
; M<J L. J. C. 1',

V. Grant (1«70), L. K. C. P. 727

•Hhe a .
''•''•''-^*^^-'^'^^-^^-".J•^n the case of a contract, the two parties are speaking

at

of
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Pertain thinfrx only, and thprpfnrptliP ndmiwiiblc "vidfnpe i« limifpfl

to tlioftp cirruniotiinccs of tnid cnnrrriiiii;,' wliiih thoy um>i1 tlioup

worils : »pe (V/v/crv v. Liijij (\/^')\ . !( Kx. 7(>!» ; ',';( L. J. Kx. "i'^H."

—

llivvr Wfiir PitmtnisHiinifiH v. Ai/hmhuu (v.'7th July, 1X77). 2 Apji

<^iis. 74.M, nt p. 7(14; 47 L. J. (i h. lf);{, nt y. 2()2, J/mX
IJliipkburii.

" Now I (ipi.rr'hond that, in order to ronstnie a written dooii-

mont, the Court is ontitlcd to have nil tlie fnrts relftting to it, nnd
wliioh were pxistinff at the tiuie tlie writtt n contract was made,
and which were known to hAh parties. Certain facts exibting at

a time when a written contract is made nrc sometimes customs of

trade or the ordinary usoges of trade ; sometimes the course of

business between the ])arties ; sometimes they consist of a know-
ledge of the m tter about which the parties were negotiating.

The Court is enti Vd to nsk for those facts, to enable it to con.stnie

the written document ; not .simply becau.xe they are customs of

trade, or the course of business between the parties, but because

they ore facts which were existing at the time, and which have a

relation to the written contract, and which must be taken to have

been known by both parties to the contract."— A^vrM v. (Jmif

Wfsteni Rail. Co. r2\ Der-. 1M77), ii Q. B. I). l!)o, nt p 20«

;

47 L. J. Q. B. i;{l, at p. im, Brett, L. J.

See also aiifi; p. !((>.

Customs and Usages.

Ericfnirc of (iisfortx mn/ kiHiii)i iixur/is is rtcfirnhlf ihiIcsh it in

irj)iiffiiriiif or inconxittciit irifli the irrittin voHtravt.

" The true and appropriate office of a usage or custom is, to

interpret the otherwise indeterminate intentions of j)artie8, and to

ascertain the nature au<l extent of their contracts, arising, not from

express stipulations, bat from mere implications and i)resumption8.

and acts of a doulttful or equivocal character. It may also be

admitted to as.'eriaiu the true meaning of a particular word or

of particular words in a gi /en instrument, when the word or words
have various senses, some common, some qualified, and some
technical, ac.'ording to the subject-matter to which they are

applied. Bi 1 1 apprehend that it can never be proper to resort to

any usage or custom to control or vary the positive stipuhitions in

a written contract, and d f'orfiori, not in order to contradict them.

An express contract of the parties is always adn- -sible to supersede,

or vary, or control a usage or custom : for the latter may always be
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waivud ut th... will of fh,. ,,a.tiH». Hut a writt.n and t.x,.r«8H wn-
truot cuunot bo fuutroIlt..l „v viirit3,|. or .ontnuliuf.a by a uwig.. or
custom; for that would not ouly b.^ to u.liait pirol ..vid.,-«.o to
coutrol, vury, or loutradict written oontriut-s, but it would b« to
allow im.i-0 pri-huiuptions uud inii-liciitioiiH, iiro|...rly iirisiin; in thu
ubsfuct. of liny |.o«itivv .^^,.rl.»^ions of i.itfiifion, to contrrd. vary,
or i-ontruditt tlio most formal and duiib«rnt« derlanitionti of the
purtifH."— TV/r A', Wr {lH:i7), J Sumu. 007. at i.p. :,h[), .>70.
Story, J.

II'.
"In uU toutructs, us to tho subjuct-niuttur of which known

usages prevail, parties aru louud to prou.«-d witii tho tacit «f*Huinp-
tiou of tla-su usages; tht-y uomnionly reduce into writing tho
speeial particulars of their agreement, but omit to specify these
known usages, which are included, however, as of course, by
mutual understanding. Evidence, th refore, of such incidents is
receivable. The contract, in tr..th, is partly express and in writing,
partly implied or understood au.l unwritten. But in these cases a
restriction is established on the sounde.*t principle, that the evi-
deuce received must not be of a particular which is repugnant to
or inconsistent with, the written contract. Merely that it varied
the apparent contract is not mnnqh to ex.dude the evidence, for it

18 impossible to add any material incident to the written terms of
a contract without altering its effect, more or kss."— o,n, v
Bffnu- (IW4), ;i El. Ac Bl. 7u:i, at pp. 7|;-,, 71«; 2:i L. J. Q. B.
•n-i, at p. 310, Coh'ridge, J., delivering the judgment of the Court
(Coleridge, Wightman, Erie and Cromptou, JJ.j.

See also "Mercantile Instruments," "Customs and Usages,"
pout.

Contemporaneous and Continuous Usage.
" CVintemporaneous and continuous usage is of the greatest

efficacy in law, for determining the true construction of obscurely-
framed documents."—/M/;,// v. Purc/inx (1S71), L 11. ;j P C
ti05, at p. im ; 40 L. J. E.cl. :i 5, at p. 4S, Lord llathcrley, L. C.

Contemporanea Expositio.

Optiiiiii.1 iiitcrpi-e.'i riTiiiu lixa^i.—'i lust. -Jt^^
; 2 lien. 81.

Contemimraiieit <'jr/mi'io vd opfuiiri ct fortimmn in l,(jv.~-i Cok-J,
Inst., ch. iii. p. 11 ; ch xviii. p. 136.

" Now this that hfl'.h been said doth agree with our books, and
therefore it is heiMlkla eximitio. when our ancient authors' and

B
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Hir y.'iir.. ^K,,.k^ t..p.fh..r witli .-ofiMtHnt ."xiMTi. |„tl, ,

i ('i)kf. Iiii-t.. ill. NJii. t>. I .i|

igreo. -

Subiequent Acts of Partiei.

tn umnhiiii H,r i„l,iitl„„, if Hi,- ilnnh <// Mr nmfnirf „,r
'lni>iifi„n„s, or f„ shotr thiil tin riwlni I iIwh „i,t i.i/irrxn Ihil

irliirh Hir /iiiifiix iiif, tii/i •/ fii i-.r/iiTsM in if,

•' I'pon till- piLTiil (iii.l Iciuliiijf i.riiiii|.l.- in sii.li .ums. we iirt-

tn Inok to the \v..r.I.H of ili.. iiiKlninjfiit iiml to tlio lut.H of tin- jmrtit-.s

to iiNcTtnin wlmt tli.'ir liit.«iitioii wiw ; if tli.. wonln of tlic iiiHfiu-

niPiit lie (unbipiioMs. V nmy call in uiil flic n.ts don,, und.-i it an
a eluo to til.' intfiitioi. of tli.- |iiiitit'!<."-/A«' d. l'ni,-xo„ v. Hiix
(\^'-\'i), 8 IJinp. ITS. at p. 1S|. Tin.lal. C.J.

" ThiTo is no lictttT wav of sftiiif: what tlicy intfiidt'd thiin

Beeinp wliat tlit«y did, und.cr the inNtruni.'nt in ilispiit.-."— r/,,//./,,,,,/

V. lihrk (ls:{S). 4 Hinp. \. C. isr, at p. !!•;{. Vind.il. C.J.
" I do not deny tliat fiicl.s < .\i^finK at tlic tinio of niakinp the

agrcomont may 1... admissihl.. to assist tli- Court in dctmnining
the ineaninp of the lanjfiia^ic ; nor do I deny that nn ait done or
letter written after the nfjreeinent may he evidence of ii fact

existing at the time, material to the right interpretation t the
agreement. JJiif no point of law can, I apprehend, he hefter
settled than this: that in construing an agreement, no acts of the
parties suh.se(|ueiit to the making of it are (as such) admissihle for

the purpose of determining its moaning. The acts of the parti(»s

sul.se(|iient to the agreement may he material to sliow that a
writing does not e.xpre.ss that whii !i the parties intomled to express
in it; and proof of that may be u reason why this Court should
refuse to act upon the written agreement, lint that is a very
different thing from deducing from the acts of the parties the
meaning of the agreement itself."—J/o//yv/ v. Tni/lor (1S6(»), « Ha.
.'Jl, at p. o(). Sir L. Shadwell, V.-C.

"It is true that the parties interested Jiave acted upon the agree-
ment for more than forty years, and their conduct siiows that they
have always understood it, until lately, as meaning what the
defendants contend if does mean. This circum.'^tanee renders it

necessary for the Court to he careful not lightly to come to the
conclusion that flie parties have been for many years labouring

under a rau^L.ike. IJut the agreement of lM">t cannot be regarded
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i'.»:

>» m annont .l.H.,.m..nt, fl... lun^uap. ,.f vvl,i,.|, ,„„». „„, „„^
.•'.«v..y f|„. ..n... „...:.,„•„;; a. j, ,|i.| «.,„.„ «^,.itt.n, h„,| (|... |„„^,„^..
of wIm.I. umy .l.-r-fu,- 1... ,,r,.,.,.rly „,r„.,., ,.,. ,„.. |,^l„ „f
I'OiitctMiioriiii.'i.ii^ mill loiijf u^.aj;f.

•• »r-//,,/ V. //„,/„, (iNl.,..^ Tu.u,. r.-..'. wuM Ktro„^,lv r..li..l
U1...1. l.y tl... ,.,.,».l|„MfH i„ sM|,,,.„.t uf ,|,..ir ..o,„..„ti..n t'lun fl...

-n.f.u..hon f,.,- ,n,.ny y...nH ,.,.. .,„ f |„,„,„.,,t ,., ,„.. ,„.rti,.,
fl...n....lv,.s ..UKl.t to 1... a,ln,.f...l l.v ,1,.. C.urt i„ p,,.!.'.,. ,,. ,),„
""":""'^' ;''''••' "'•' ''"^' 'I'l l'"t up..,, i,. .,,„.,t fr..,„ ,1...
-.n.luct ,.| ,1,., ,,„,,i,.s .l,..n.v.|v..H. M„ UWA V v. //„,/„.

, |, ],;
-. l.mn. ,.,.' wa. fl... ..av of an an,l,iKUo„„ i„..|,.sur,. uwar.l. un.l

f;';";'"'"
"' *'", "'•"••^ "'"'''• •> w..r..a.lmisMl.|..aK'uinMtil.«,n.

llia .aH..,„us, 1„. ,.,.,„,„„,..i ,,i„, .,„„,, .l....i.si..n..M...hasr/,W„„
V. »„/w,r (iTiMi. .^ T. i;. :,.;>. «l„vi. i, „.„„|, .....r.. lik- tl..,

l..v...„t ..as... (>„ l„,.ki,.K int.. tl... authoriti...-„„,n,,^Ht thm
(//>'/. ^„n„oh„„ Trnstns v. l„i,.,t ,1m<),. s A|,,.. ( 'as .i.-,M „t
pj.. U,u, (i,;{._I |,.,v, „,.. ,,. ; .,„.|,„i,.„ „,„f „„, ^i^,,^,^ ^^j, "j,^^^

purt...s „,u>t b.. ,l....i,l..,l ,.„w a. ,|,., ('„„,, „,,„,,, |.,,.„ .l..,.i.K..l ,|,..,u
a.<.....,uaHtl,.. a^r,,,..m..nl 1 a,,,., l.in.linjr. an.l •-..Jor,. H... ,,arti..«
h.ul slH.wn l,y .:„>i,. ..,.,.,|,„.t |,.„, „,.,^. „,„,,.,,,„,„, i,-!;,,,.,/
n„.h„;i'<y.y.„fh l-:.>sfrn, y.VW/. [|,H!»I>j

l Cl...;.-,,;, at ,.„ (iu:j
««4;.;7L.J.(n.. :ii.-.,atp,...||7,:,,M, I.L,l..v.M U

" ri... fl.n.t argument „s...| t., ^iv.. an unnatural ,„nsf,...ti.>,. ..f
tlH- wonls L.n a

.1....,1J
is that tl... parti-s l.uvo s., a,.t..,l .lurin-- a

P«no.l .,f t„.-ty v.ar. ti.at th. „nly .........1.1,. infeivnc t.^lu,
.l.-nye.l fr,.„. tl,,-!,. ..on,lu,.t i. that thoy haw u,..l..r«t,.o.l a.i.l a..t,..l
...i their barga,,. in a .sn.s.. .lith.,-,.„t Ir.,,.. that whi,.|. tl... w.,nU
th.,.,s..lv..« ..,„.v„y. 1 am ..f ,>,.inion that if this .,mhl ',.. truly
H.ss..,t..,l .t is nothing t,. th,. p,...,.„.s,.. Th.. w,..-,ls of a writt.-n
nstru,..t.nt mast 1... eonstru..,! H..,.or.li„g t., th.Mr ..atural meaning,
and It app..a,s t., n... that ,.,. an,.,M.., ..f u.ting hy tl... parties cu„
ulter or .p.al.ty wonls whi,.h are plain an.l unauibi^-u,.,.s "- \orth
hastrn, Umhnnj v. Lnnl Jl,.i,„;,.s, ^11.(101 A. C. -JtlO at I,

•'(:•$•m L. J. Ch. .-.iU, at p. .>l,s, i^arl ..f Ilal.sl.ury. L. C.
'

Subsequent Declarations of Parties.
To ron.Inn- a nn,fn,rt th, rin.un^hun-rs „,,! ,,rom„l.s ,i,„>„ nl,irh

fhr ,;,„ln„t ,n,. n,frn;l into v„n In- /W,V,/ ,,/, l,„t .„l.sn,,„;,f
,hrh,n,tim,x an,l ,„l„„.,l„„s, ,ifh>r nrl.,,1 or ,rnff,n, ,;,„not

"It IS ttlw.iys legitimate tu look at all the eo-existing eircum-
s m onler t., apply the lang.iago, and =o t„ construe the

met
;

but subsequeut deelaiatious .ho^viug what the party

S 5
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Hii|i|i4>m>il to l»«« th<' nffi-ct «f thf cYintnu't nro not iKlniiiiiiblo to

(•on!.tru«« it." I.-'hm v. \i>f,„Ui> fis.VJ), IM t^. |l, .Wt, at p. -Ilo
;

'.il I.. J. (i. I». 'n I. (It \<. Mr,, ].nr<\ C.impMI. C. J.

" I fliink that i«utw<>t|iit>iit luliiiimtiimM. wlictlxT in writinjf or not,

nr«« not to Im< tnki-ii iiiti> iii'i-ontit \ty im in iinnotrtiiiif.' tfic written

in«tri:in<iit in wlii«li th.. loiitriut wuh containixl."

—

I/.,i/.,ut p. "»I4 ;

L. J. lit |i. •11", Krlt', J.

Altered Circumstancei.

//' f/if niiifiliiiiiiiii lit till' irixtfiiiT uf miiili imilnilliir H/iriiflfil

tliiHij IH iiiiiiliiil, llir /iilrfiis iirr ij-riiM'il in nixr liifiirr fiiriirk

/MTfitrimliiir liiriiiiii'M uii/iimnili/i f'riiiii tlif /wnn/iiii;/ 11/ tlif

fliimi intliiiiit di I'll III! of Ihv vmitiilihn' .

" WluTc, from tlio niiturf of tlio c'liifriut, it iipjieftrM thnt tlio

|inrti« '^« niUMt front the I>i>ginnin); havi- known that it coiilil not Ih>

fulHllt'tl, iiulfiiiD wln-n \\w tiniK for tlif fulKlment of the oontru.t

arrived sonic jiarticuliir (tjifcififd tiiinjf lontiniifMl to pxiHt. 80 that,

whon ontt'rinj; into the . .itract, they must liavt- contcmphittil Kuch

continuing t'\ii*ttno« as the foundation of what was to bo don«

;

there, in the alweiK e of any express or implied warratity that the

tiiin)^ shall exist, the eontract is not to be eonstrued an a positive

C'ontraet, but as subject to an iniplie<l coniUtion that the parties

shall be exrused in ease, before breach, jterformanee beconiefl

impossible from the perishinjy of tlie thinj,', without default of the

cent 1 actor."— '/'"///«/• v. VnUinU [ lHt;;t), A \S. &. S. M-.'< , at p. M;J;<;

;W L. J. Ci. B. 1«>4, at p. Hid, lUackburn,.!. (cited by Lindley, L. J.,

in rm-iiir V. (li.lihmilh, [!S!»1] I ti. \\. )44, at pp. *>4!), iiSO ; m
L. J. Q. D. 247. at p. •,'»(•

; and by .Te^scl, M. H., in I» <v AvUmr
(IH8t»), 14 Ch. U <J(tl. at p. tidS ; 4!) h. J. t'h. ij.',,!, at p. o-JM

;

and by V'auplmu William.-*, L. J., in KnII v llvin;/, [lUO.i] 2

K. li. 740, ut p. 74M
; 72 L. J. K. li. 7'JJ, at p. 7!>ii;.

" What is the view expressed in JiirLtoii v. '!'/ir Uiiimi Marini'

Iii.s„niii'r Co. {lH7--\}, L. li. S ('. V. "^72, at p. •>! ; 42 L. J. C. P.

284, at pp. 28S, 28!) 'f I read, ' These authorities seem to sui)port

the proposition, which appears on principle to bo very roa.souable,

that where a contract is made with reference to certain anticipated

circumstances, and where, without any default of cither party, it

b. comes wholly inapplicable to, or impossible of application to any

such circumstances, it ceases to have 11111/ application ; it caiuiot be

nnp]i(»d to other circumstimces which eouM not have been in the

contemplation of the parties when the contract was made.'"

—
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/yWi V. n'hitihinn /"/'(v'.,* (iMSMi. .V.) J |» ;(.)•) „, ,,
•..,, r

('..l.ri.lK.. «'. J.
*' *

"Til.. r...ll .,u..»li.,n ill tlii, rum. \n (1„. ..,f,.„t „f tl... <l|.|>lir.lti..n

III Ki.kIi»1i law of tl... prill, i|,l,. „f ||,.. R.,,,,,,,, l,„v whirl, |m, !«.„„
aaM|,j,.,l u„.I ,„.t,„| „„ i„ „„^„^. i;„^|i,|, ,j..,.i.„„„^ ,„„, ,„„„|,|^, i„
tlif fiiw ilf Tiii,li>r V. Chilli,,! II (|N(i:;), ;j Jj \ s. M-.n; ; ;»•,» \\ ,]

**• "• '"*•
•

Wliiif.M.i- limy hiivo Imm.ii til.' liiiiif* of t|„.
Uomilll llUV. f|„. . „f S„l.nll V, .lsl,lnn,

\
I'liil

I
J K. W. I'jtj;

70 \.. .1. K. n. »i, . ,„uk„„ i, ,,i„i„ ,1,,^, ,|„. |.;„^|j,i, |_,^ „j,|,,jp^
tli.« I.rin.ipl.. not only t.. .,i„.^ «|,..,„ ,i,.- |Mrfoniiai. f tli.. , ,.n-
tnut 1„...,MUMS im|.oH,il,|,. i,y il, „,i,i„„ „, ,.xi,,,.,„,. „f ,|„. „,i„^,
whu'li i, tij.. Hiil,j.H.f.ni.ill. r of til ,i,t,>i(..t. I.iif uIm, to ,,iH... w.i.TO
tl... ..v..i,t whi.l, ivn-l.Ts tl, ,ntm..t i,„.a|.„M.. of p-rfornmi,,.. i^
t i- ....N.tioi, ..I i,.,n.i.xi>t,.n, f all ..x|.r...sH ,oi„litioi, or ,tut.. of
«I""K>» K"'i>K «" tho rrn.t of til .ntni.t. ai,<l ...ss..i,ti„l to its iht-
forn„i„....."-AV,// V. //,»,,/, [|!i

,;|J
v K. ij. ;»„, ,„ ,,j, ;,;, 7,^.

.W' I^ J. K. H. ?!(». at |.. riMi. Vaujrhaii Williams, I,. J.

n.

Implied Promise.

E.il>i;ss,i>„ tilrit iixMi'i Iwif'im. ( 'o. IJtt. -JIOii, |s:t h.

Ej-iiiixsio iiiiiiiH ,sf ,.rrhiHiii iilhriiis. (
',,. J^jft, •.'Kta

n, Co.nt Hill ,wt h,j i„/rrr„n uixrrf i,i „ ,;n>tm,f u„i,li,<l pro-
risOms iritl, n./wrf f„ „ ^nf./Wt wh„l, ll„- rouhwf hiln

• 'inxxlji iii'ueiilnl I'lir.

i oiiif iiiu/ht n„t to h„i,h, „ f,.,.,„ ;„ „ ,.„„f,.,„.f ,„,/,,„ fi^^,^.^,

<n-ix,x Ih.m III, lfi„;/i,fi;/f <,r fin viuihiut ilx, If, awl tl„ rirrnm-
sfiiiinx „wl,r irliiih it is nilrmi ii,ln, xmh ,,„ l„firn<,;' thiit

Ihvpmtirs must hiirr inhwlnl Ih, xli,„il,ilii,u il, ,i>„Hti,w thnf
III, ViMil is ,„'n:sfiril>/ ilriirn /„ tl:, ,„,irl,isio,i tl„it it must
II,- iiiiiili,,!.

in,r,' ,l,ts to I., ,/,„„. I,,f fl„. i„„.,,i l,Su,li,„, himsrlf ,:„, ,H,h, t„.

,h,„ llj,,,,, s„„„tl,l,:,i ,,t',l ,„n;s,mi„li,„i ,l,„,;i,t,r l„i>l,/ ,l,„„.

h,i tl,,' „,>i„,s,t,- i„irt,i, tl,. re is i,„i,li,,l „ ,;„ns,m,„li,„i ,„„l
(o,;;l„ti,;- „l,li,)„ti„n „„ hi,,, t„ ,l„ Ih, thin,is ,„r,ss,i,-,/ ),„
thr ,„miMi„n of th,' ,„„h',i,t, ,„,; l„i„,, t„t;,„ not to in,tl<e

tlw roiitriiif sj,r,d- irhirr it tnin i„t,„lio,„ilh/ sil,„t „,„l „ot
to iH'ikr it s,„oh ,;,tii;i,, ,„„t,;u;, to tl„- i„t,'„ti,j„ of thv
jHirtiis.

" Wherf iwrfies have ..titc'rod into written engugoment-. with
expressed stipulations, it is muaifostly not desiruble to extend that
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130 I-EGAL INTERPKETATION.

by any implications; the presumption is tliiit, having expressed

some, thoy have expressed all tlie conditions by which they intend
to be bound under that instrument."—Js/W/// v. Aiisfin '184 1),

5 Q. B. (171, at p. G«4 ; i:{ L. J. H. B. loO, at pp. lo«, i; Lord
Denman, C. J., delivering tiie judgment of the Court.

" We should not by inference insert in a contract im])lied provi-

sions wi+h respect to a subject which the contract has expressly

provided for. If a man 8<dl a horse, and warrant it to be sound,

the vendor knowing ai the time that the purchaser wants it for the

purpose of carrying a lady, and the horse, though sound, proves to

be unfit for that particular purpo.se, this would be no breach of

the warranty. So with respect to any other kind of warranty.

The maxim tjpntixiim fiitif nssnir tdcitiiiii applies to such cases.

If this were not so, it would be ntwessary for the parties to every

agreement to provide in terms that they are to be understood not

to bo bound by anything which is not expressly' set down—which
woidd be manifestly inconvenient."

—

}}ir/,s<)n v. Zlziiiiit (IfSOl), 1(»

C. B. GO-J, at pp. (iio, Hll ; -JO L. J. V. V. 7;$, at p. 75, Maule, J.

" AVe think the cases have established that where a relation

exists between two parties which involves the performance of

cerium duties by one of them and the payment of reward to him
by the other, the law will imply, or the jury may infer, a promise
by each party to do what is to be done by him."— J/o/v/rty/ v. Rani/

(1«()1), 6 II. i^ N. 26-5, at p. 276; :5o" L. J. Ex. l:U, at p. I.ji,

Pollock, C. B.

" I look on the law to be that, if a party enters into an arrange-

ment which can only take effect by the continuance of a certain

existing state of circumstances, there is an implied engagement on
Lis part that he shall do nothing of his own motion to put an end
to that state of circumstances under which alone the arrangement
can be operative."— ^7//•//y(.7 v. MuUland {l.S(J4), 5 B. &. S. S4(t, at

p. 85'2
; ;u L. J. Q. B. 1, at p. ;j, Cockburu, ('. J. (approved of by

Lord Ilatherley in Rlioilcs v. Fonnml (1876), 1 App. Cas. i.';J6, at

pp. 271, '272; 47 L. J. Ex. ;j»6, at \>. 404).

" I entirely concur with the position taken by the learned

counsel for the supjiliant, that although a contract may appear on
the face of it to bind and be obligatory only upon one party, yet

there are occasions on which you must imply— although the

contract may be silent—corresponding and correlative obligations

on the part of the other ]tarty in whosi! favour alone the contract

may appear to be drawn up. Where the act to be done by the

.'•^w^
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party binding himself can .miy bo done upon somcthine of a
corresponding character hoing done by the opposite party, youwould there imply a corrospon.ling obligation to do the 'things
necessary for th. completion of the contract. As in the case cited

buvln I'f .T"^
if A. covenants or engages by contract tobuy an estate of B., at a given price, although that <.ontract may

be silent as to any obligation on the part of IJ. to sell, vet as A
cannot buy without B. selling, the law will imply a corresponding
obligation on the part of J}, to sell [/'..,%. v. Col, (1(J«1) \Wms. Saund .m 1.]. So, if a man engages to work, and render
services wluch necessitate great outlay of money, time, an.l troubleand he is only to be paid by the measure of the work he hasper ormed, the contract necessarily presupposes and implies on the

work T ^T" ^u"
'"^"^'' ^''"^ "" "^^l'S"^'"« t" ''"Pply thework. So, where there is an engagement to manufacture some

article a corresponding obligation on the otiier party is implied to
take It, for otluTwise it would be impossible that the party bestow-
ing his services could claim any remuneration. Numerous other
cases might be put of the same kind; but in all these instances
where a contract is silent, the Court or jury wlio are called upon
o imply an obligation on the other side which does not appear inthe terms of the contract, must take great care tluit they do notmake the contract speak where it was intentionally silent; andabove all, that they do not make it speak entirelv contra;y towhat, as may be gathered from the whole terms and tenor of the

contract, was the intention of tlie parties. Tliis I take to be asound and safe rule of c.mstruction with regard to implicl covenants
and agreements whicli are not expressed in tlie contract "-
CT..r .«v,n/ V. !% q,„.,, (1,05), L. K. 1 (i. ]5. ,73, at pp. 19o,
1!M), Oockburn, C. J.

"The proper rule to apply therefore is . . . the ordinarv rule
that if authority is given e.xpre.ssly, though by affirmative wor.ls'
upon a defined con,lition, the expression of that condition exclu.les
the doing of the act authorized under other circumstances than
tliose so dcHned: .xprr..!,, ,a,im v.t ,:rrln.sio „lt,nn. ''—Worth
';^JfordSM, ^r. Co. v. If'.n/ (IH.iS), L. K. ;5 Ex. 17-,>, at

p^
177

Willis, J. ' 1 • >

- "I think I may safely say, as a general rule, that where in a
written contract it appears that both parties have agreed that
something shall be done, which cannot effectually be done unless
both coiicui- in doing it, the construction of the contract is that
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132 LEGAL INTKRI'RKTATION.

earh agrens to do all that is necessary to be done on liis part for the
carrying out of that tiling, thougli there may ho no express words
to tliat . ffect. "Wiiat is tlie part ol' each must dejicnd on cireura-
sinnces."—.Vf,r/,o>/ v. JM,- (IMSI), (> App. L'as. 2.'.1, at p. 2(i:i,

Lord Blackhuni

" It seeiiiK to me that whenever circumstances arise in the ordi-
nary husiness of life in which, if two persons were ordinarily hontjst

and careful, the one of them would miikc a promise to tlie otlier, it

may properly he inferred that both of tliem understood that such
a promise was given and accepted."— /iV /wy^ /-wv/ (l«.>o), l(j

a B. D. .-{oo, at p. .507
;

:>> I.. J. u. Ij. 4oU, at p. 407, Lord
Esher. U. 11.

"No Court has a riglit to imply .y term as between parties
which was not clearly and obviously within tiie contemplation of
both the parties."—//^////r v. Jl>nir/w.sfrr, S/i,/fir/,/ a,,,/ Liiiro/ox/iirc

Rail. Co. ^1«8S), •,'] ti D. 20r, at p. -.'l',',' Lord Ksher, M. 1{.

"I agree with the ru-> as laid down by the Master of the llolls

(Lord Esher), viz., that the Court ought not to imply a term in

a contract unless there arises from the language of the (.(mtract

itself, and the circumstances under which it is entered into, such
an inference that tlie parties must have intended the stii)ulati(in in

question that the Court is necessai'ily driven to the conclusion that
it must be implied. To state the rule in any wider terms would
be going, I think, beyond what is justiKablc on iirincijile. . . .

The nature and extent of the contract which the Court will imply
in such cases is stated by Cockburn, C. J., in the case of Stlrllmi v.

Maifianil [(1S<;4), o B. I't S. 840, at p. H-VJ ; ;54 L. J. ti. 13. 1, at

p. 3]. lie says :
' 1 look on the law to be that, if a party enters

into an an-angement, which can only take effect by the continuance

of a certain existing state of circumstances, there is an implied

engagement on his part that he shall do nothing of his own
motion to put an end to that state of circumstances under which
alone the arrangement ca" be operative.' "

—

Ildinh/ii ^- Co. v. U'oof/

4- Co., [1K9I] 2 a. ]{. 4SS, at pp. 4!»4, 4!)o ; (iO L. J. ti. Ij. 7;i4,

at pp. 7;57, 7;i<S, Kay, L. J.

" The case comes within the well-known rule that where the

contract as expressed in writing would be futile, and would not carrv

out the intention of the pirties,tlie law will imply anyfcrm obviously

intended by the parties which is nece.«s;iry to make the ccmtract

effectual."— 0/vw/r?/ S/caiii.s/ii/t Co. v. T'//or, [ISJCiJ 'J (i. B. 'AH,

at p. o27
; m L. J. Q. B. 128, at p. ].S2, Bo wen, L. J. (cited by
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Stirlinpr, J., in UnltU;! v. AoUm Frhan CoHnnl, [18081 2 Ch 240
atp. 24t); (ir L. J.Ch. (;;!(!,,It ].. ti;i!»).

"On tl„. ,,uestio„ of ..o„stru,.tin„ it is nocrssiiry to distinguish
<-le..rly b.-tw..,.„ tl... i.,t,.ri,n.t,.,ti„„ „f (|„, la„<ru,.}r,. u.snd ..n,l tl.o
<-ous,.,,uen..,.s an>i... in law lr.„:, ,,si„. i,. Tl... iaterpn-tati,,,. of tho
wonls ougl.t to ,„v,.,.,l.. tlu. ini,.li..ati„ns of law, au.l tl.o language
aHually us.-.l o„g„t not. in n. v ,ju.lKn...nt, to 1„. alternl .o a. to
put ,n an ..,N,„vss ..on.lition wl>,.n it is only in.pii.Ml." -/>/„/.,vVW,,
V^ t,mi„h,n:„n llrothns, i i,S!».S] j (|. ]{, i.-,,, ,^, ,-,,. ,.- , .

Q. B. KM, at II. 10!), Itigl.y, L. .J.

(«ee ulso i>o.t, p. 172, '• ivx,„vs. ,„ Inii.liL..l Covenants.")

Golden Rule.

"Tl... gol,l..n rul,. of construction is, that wor.ls are to l,o con-
strued according toth.-ir natural meaning, unle.ss .such a construction
wonl.l either ren.ler then, senseless or woul.l he opposed to the
general scope and int,.nt of the instrument ; or. unless there be
some cogent reason of convenience iu favour of a different inter-
pretation."-7<;„,v7/ v. Tra.tn- (ls60, -i H. & C. 458, at p. 4«1 •

•i4 L. J. Ex. f), at p. 7, Bramwell, B.

^^'!;,t!^l'!n r""* ''"jr""'" ^;"""/'^
iV"-''

^V,.nsl,.y,l.lc'« golden rule

<-li. i,.i, at
J.,

^^tl (see u„t,; p. T."*;.—AuTiiou.]

Ambiguity.

Contract Operating Several Ways.

// 'I ronfrarf am /« pnihrm,,! n> ..rr,r»/ ,anj,, that mo<le ix

adoptvd ninri, ,. thv laisf ,,rotituh/. lo th, plaint ijf, and the
li(t.st ItKrilriixoiiK' to till- ilii'ritilinit.

niwre a donht v.ri.ts thr intn-i,r,Mion that rnnters th, ,o,dvuct
vuIhI ..hoHid t,v wT,i>t,d, and not that nhich renders the
contriiet invalid.

nitrre thvre i, an>, duuht a. to the interi>r,t„ti„n of an,, stipn/a-
twn in a eontravt, ,t oiujht to he interpreted strietly ayainxt
the part;/ in whose famir it has been wade.

" Generally speaking, where there are several wavs in which the
contract might he perforn.ed, that mode is adopted wliich U the
least profitable to the plaintiff, and the least burthensome to the
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i;j4 LKOAL INTERPRETATION.

defendant."—Cockhiint v. A/fj-am/ir (1848), 6 C. B. 791, at

p. 814 ;
IM L. J. (J. P. 74, at p. HH, Maule, J.

" But suppose we import into this case tlio rule that where a
doubt exists and one mode of eonstructiou renders a contract valid
and tlie other invalid, the former should he adopted "—Sfeck v
Jlor (184!>), 1!> L. J. (i. B. SO. at p. m, Erie, J.

" We think that the words in their ordinary acceptation are
capable of expressing a past or a concurrent consideration ; and as
npon one construction tlie instrument is void, the other is to be
adopted which makes it valid."—//>/>/., Patteson, J., delivering tlie

judgment of the C(jurt.

" The general rule is that where tliere is any doubt as to the
construction of any stipulation in a contract, one ought to construe
it strictly against the party in whose favour it has been made."—
JiiufoH v. AV///.V// (l>v •), 12 (i. B. I). 218, at p. 220 ; ;j;j L J
U. B. V.]:i, at p. l:i.->, Brett, M. li.

"It is also a settled canon of eonstructiim that where a clause
is ambiguous a construction which will make it valid is to be pre-
ferred to one which will make it void. This is analogous to the
rule laid down in arc// v. Pcarmn (18o7), (i H. L. Cas. 61 •

20 L. J. Ch. 47:5, referred to in Ahhntt v. Jli,/(/Moii (18.j8), 7 H. L.'

Cas. (i8
; 28 L. J. Ch. ll(»."—J////.S V. IhiHham, [18S*1J 1 Ch. .-,76^

at p. '>m
; 00 L. J. Ch. •(()•,>, at p. ;{G7, Kay, L. J.

Latent Ambiguity.

A laffiif (imhiijiiitii k nlicir iltv icnrds of thv vontmvt are tree

from timhliiuHti in tliemselrcs hut difficult a- to tlwir applica-

tion to the extcntul cirvKDiataiieex.

Erii/encr dehors f/ir contract /.y admis.sihie to explain a Intent

anibiyiiitij.

" A latent ambiguity is, where you shew that words apply
equally to two different things or subject-matters, and then
evidence is admissible to shew which of them was the thing oi

subject-matter intended."—^w//// v. JeffryeH (1846), lo M. i*c W.
561, at p. 562 ; 15 L. J. Ex. 325, Aldersou, B.
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Patent Ambiguity.

A }Mifo)i( amliiijiiifif i» ir/if

iiixfriioK'iif.

IV f/it't; /.v ,1 iloiihl o„ //„. ff,,.,. of thv

Endvure to vxplnin n imfnif umliiijiiif

Eriilciicv of fill' iirifiifr

II is iiof rii/iiii.ssi/,/r.

x or xHniiixril, iillniid, or wiret iiifin-
/ions nil,/ kiioin, /iriiiiy,/,', of H,, ,,arfics is nrnr wliiiissihir.

"This 18 a case of ,ii,il,u,„;t,is ,u,fn,s, mi.l according to tho rules
of law evidence to exj^ain sud. an ambiguity is not a.lmi.sible.
Where there is douht on the face of the instrument, the law a.hnits
no extrinsic evidence to explain it."-.SW,o,r/,r.sw, v. A>r HSM-M
^Bing. N.('.4-J.-,, at p. 4.U,Tindal, C.J.

'

^'

" Tn the first place tliere i.s no .louht that, not only where the
language ot the instrument is .uch as tho Court .Iocs not under-
stand It IS competent to recei^e evidence of the proper meaning of
that language, as when it is written in a foreign tongue; but it is
also competent where tclmicMl woru ,„r terms, or, indeed
any expressions are used, which at tne ti. the instrument was
wri ten had acquired an appropriate meaning, either generally or
by local usage, or amongst particular clas.ses. The authorities in
support of this positi(.u are Att..a,;i. v. The Cisf-Phit.. ai„.s Co
[(1/87). 1 Anstr. ;{9] ; (lohlift v. liiirin, [(is^f)), ;{ gim. 241-

Ad. .\c E. :mi This description of evidence is admis.»ible
'

in
onler to enable the Court to understand the meaning of the words
containe.l in the instrument itself, by themselves, and without
reference to the extrinsic facts on which the instrument is intended
to operate. -S/iore x. in/son (l,s42). U CI. c\c F. :5.j.5, at p o5o •

5 berU, !<o8, at pp. l(i-,>S, IdJ!), l>,,rke. 13.

"The general rule I take to be, that where the words of any
instrument are free from ambiguity in themscdves, and where
external circumstances do not create any doubt or difficulty as to
the proper application of tho.se words to claimants under the
instrument, ,)r the subject-matter to which the instrument relates
such instrument is always to be construed ac.ording to the strict'
plain, common meaning of the wor.ls themselves; and that in such
case evidence iMiors the instrument, for the purpose of eNplainin^
It according to the surmised or alleged intention of tho parties to
the instrument is utterly inadmissible. If it were otherwise no
lawyer would be safe in advising upou the construction of a
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wrifffii iiistriini.'iit, nor iiiiy pnity in dikhif,' iih.Icr it : Im- «lr..

llMi'st lldvin. liii;,'ll( 111- rniitrnlliMl mill ll l.MllvM litli- iin.l.T-

niini'il if. at sonn' i'litiiri' pi'iinil. |iiiiii| fviilmi I' tlio |iiirtiiiiliir

ini-anin^' wi.idi tlif pMity iillixnl to liis wunls, nr of his sirnl
iiiti-iitioii ill iiiiikiiifj till' iiistiimiiMit. or of ll lijc > Is In. nnsint to

»iik(> lii^iii'lit uiiiliT it, iiii;;lit 1,|. set ii|i III nintrmlirt i.r vuiy tlic

plain liinf^iiairi' nl' IIh' iiistiiiiiii'iit ilsi>it'.

"Till- trill" iiitiTpii'tulioii, lidwt'Vir, of iviiv instniiiu-nt lu'lnw-

innniiVstiy that uliiili will make tlir insli iiiiii'iil sprak tli.« iiitrn-

tiiHi of till' |iaity at tin' tiiih' it was niaili'. it has ahvays lin-n

nuisiili'ii'il as an i'\ii'|.tion, or |M'rliaps, to speak iiioii' pri-cisfly,

mil so niiirli an «Mi'|ition from, as a nirollary to. the i^'iin'ral rule

almvi' stati'il that, whcri' any ilniilit arises upon the true sense ami
incaninj,' of the wonls tlienisehes, or any .lillieiilty as to their

application iimler the siirronnilinj: eireiinistames, the sense ami
nieanine- of the laiijriiae-e may lie investijjfateil ami aseeitaineil l.y

eviileme ili Imrs the instriimeiit itself; for lioth reason ami eommoii
M'lise agree that liy no other means can the lanjjuage of the
instrument lie made to speak the real miml of the party. Siieh

investie^ation .|o!>s of necessity take place in the iiiter|irelation of

iiistriiments written in a foreijrn lan-ruae-e ; in the ease of ancient
insfniments where, liy the lajise of time ami dianfje of niiinners,

the w-orils have ac(|iiire<l in the jneseiil aj;e a dilVerent meaning
from that wliieh they hore when originally employed; in cases
where terms of an or science occur ; in mercantile contracts wliicli

in many iiistanc.s use a |ii'culiar language employed liy those only
who are conversant in trade and commerce; and in other instances
in which tho words, lioides their general lonimou mciuiing. Iiavo

acquired liy custom or ofherwise a well-known peculiar idi.imatic

meaning in the particular country in which the [larty using them
was dwelling, or in the particular society of which lie formed a
member, and ill which he passed his life. In all these cases evidence
is admitted to eN|iound the real meaning of the laiiguagu u.sed in
tho iiLstimuoiit. in order to enable the Court or judge to construe
the instrument, and to carry such real meaning into ell'ect.

" But whilst evidence is admissilile in these instances for the
luirposo of making the written instrument .speak for itself, which
without such evidence would bo oitlier a dead letter, or v/ould use
a doubtful tongue, or convey a fal.se impression of tlio nioanin" of
the party. I conceive the exception to be strictly limited to cases of
the description above given, and to ovideuce of tlie nature above



(.'ONrUACIH.
l:J7

<I.-«Mil...I
:
,„Hl(l,Mt i„ no msM wl,„(..v,.r is if ,„.rniitl..,I f„ ,.vp|„in

fli.' iMi.-imK.. of n ,|..,.,1 l.v ..vi.l,.,.... of ||„. ,„ivHt.. vi, w«. ||„. s....r..|

inl..MtH.ns. or tl... known ,.,in..ii.|.s of ll,.. |.,,,.(v t.. t|,, instnn.M.nt
vvlirll,,..' n.h;r„,„s. ,.„liii,.„|. orotlMTwiM.. ,.nv n.o.v tl,„n l.v .xpn.ss
l"""l -I.Mh.n.lion. ,n,„|.. l,v tl,.- ,,,,,1 y |,i,„.,.|,'. ,,i,i,.,, ,„.„ „„i,„,,,,,,|^
.'X.'Iu.I.mI

; forth.. ,.,in.itlu,^r,.r s,„.|, ,.vi,|..:„.,. ..v ,| )„, j,, ,,,|| ,,,',.

"•n.vrlu.nt.v l„.for.. u,|v.,.,,.,| |„: ,, ,,,,„|,| ,„, „,j.|,.,„.,. ^^,,,i,.,^ .^_

most in,sti,n,...s. ,.,„||,| ,„,t 1„. ,„,( or .o„Ml..rvail...i l.v .u,y o»" „n
oi.|...sit.. iM.min- nr l..n,i..n,.v. .tn.l w..ul.| in ..|r..,.| ,,mi">.. ll,',. >.,.,.,;.i

"'"''•'•'"'••••' iMt.'nIion of th.. party t.. ...ntrol ..n.l |.r...|,.min .t.. ov..."
til.' o,,,.,, inl..nti,,ri ..x|,r..s.s...l in tli.. .I..,,!."- ^//,„/„ at ..i.. :,r,; :,,;,;

SrotI, at |.|.. |();;r— |(i;tl», 'rii„lal, (
'. ./.

Alterations in Contracts.

Mlr„„ln,rls ,rh„l, „,; all. ml ,„ ,,„«,/ n, „ ,n;l, n„l ,„n-l „,:
lliinlnj iiriiiili ll.

"Th- stri.ti.i.ss ..f til,, nil.. ..II tins .sul,j,.,.t. as lai.l .low,, in
/V'/'v r„.v,

1
(Kij.-,). t; Cok... ,,. 17, |.. XI. -Taj, „an only I,.,

o.x|.liiin.,.l .>ii til.. |.rin.i|.|- that a party wlio has th.. (nisto.lv o'f an
instnuii..nt iiia.l.. for his l...n.tit, is I,,,,,,,,! t,, p,-,,s,.,.v,. it i„ its
original stat.

.
It is hin-hly important h.r pr...s..rvin-r ll.o purity .,f

l..j,'a! nistrmM..nts tliat this prin..ipl.. shoui.l h,. I,„rn.. n, niin.l. an.l
th., ml.. a.lli..r...l to. 'I'h.. party wl,o may sull..r has no liM-ht u,
cmiplain, sin,.. th,.r.. .•anii..t l.u any alt.-rati.,n, ..x,-,.j.t tirrough
fraiul or i^h.-s on his part. T.. say that /V/,,/\ (',/.«•

[ (1(;|;>;, <;

t'ok... p. 47, i'. \\. -jra] has h,...n ..v..rriil...i,'is u ini.tak.. ; on fh..
contrary, it has lK'..n .'.xt..n.l,.,l ; th.. aiithoriti,.s ,'.stahlishiiig, aw
fonini..n w-nse r..Minir,.s, that th.. alt..i-ati.)n of an uns,.al..,i pjp,.r
will vitiaf,. \t:'--/)ari>/.s„„ v. Coo/wr (JSHi, |;i M. ,\c \V. :;4;j ^t
p. ;!-V,'

;
l;i L. ,1. Kx. 27ti, at p. 'Jxd, I.onl l)..nmaii, C. J.

(S,.,. also l'„tlum,n v. 7./^/,/,// (l.^S?."),, ],. |{. |o ^^ .•):}(>• 44
L. J. Ex. I.M).)

'

" I will first of all consi.L.r f Ik- g-TLTal law ..n tli.t siil,j,„.t, which
1 tak,! to b.' setth..! n..w h,-y.>n.l .lisput,.. The l,..a.Jiuj,. ca.s.., an.l
which from the tinn- of Jain..s 1. has always bctu .so" tn-ate.] is

ViUor. (•„., (I.il.-,), (i (;„ke, p. 4-, 1'. XL >: a. an.l whatever ni'ay
be said .)f th.,- lirst resolution in P/^.y/'.s <•„.,., no .louht lias ever
been raised as to the second resolution, which is this, 'that when
any deed is alt.'re.l in a point material by the plaintiff himself, or
by auy strauger without the privity of the .jbiigee, be it by iuter-
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138 LKOAL INTEHPHRTATrON.

lineation, nd.Htion, rasing, or by drawing of a pen through a line
or through the midst of any matfrial woril, the deed thereby
J>e<-oni..8 void.' So that oven if u singl- word which i» mat.-rial is

erased it destroys the instrument. It was next decided that such
rule of law wiiich applie<l to deeds applied to dopuments not under
«;al. The laso which decided this was the well-known case of
Ma.tn- V. MUI,r (17!)1), 4 T. 11. Mi), decided in the year 1701.
There Lord Kenyon, who was Lord Chief Justice of the (iueon's
Hench, held that the rule which applied to instruments under seal
applied to documents not under seal, ' because,' ho said, ' no man
shall l)e permitted to take the chance of committing a fraud with-
out running any risk of losing by the event, when it is detected.'
Then ho added, ' The cases cited, which were all of deeds, were
decisions which applied to and embraced the simplicity of all the
transactions at that time; for at that tin\e almost all written
engagements were by deed only. Therefore thosc decisions which
were indeed confined to deeds applied to the then state of affairs,
but they establish this principle, that all written instruments which
were altered or erased should be thereby avoided.' Ashhurst, J.,
snid this :

' Xow I cannot see any reason why the principle on which
(I deed would have been avoided should not extend to the case of
a bill of exchange. All written contracts, whether by deed or not,
are intended to be standing cviden.e against the parties ..ntering
into thera. There is no magic in parchment or wax. Aud a bill
of exchange, though not a deed, is evidence of a contract as much
as a deed

;
and the priucif.le to be .-xtracted from the cases cited is

that any alteration avoids the contract.' I will not read the elabo-
rate juilgmeut of liuller, J., because he was in the minority, and
when you want to Hud out the principle of a .lecision, it is 'only
necessary to refer to the judgments of the judges who were in the
majority, an.l whose decision it really was. I will therefore pass
on to the judgment of Grose, J., which on this point is very plain.
* Pigot's is the leading case,' he said ; ' from that I ecjllect that
when a deed is erased whereby it becomes void, the obligor may
plca(l nun c^tfwtiun and give the matter iji evidence, because at
the time of plea pleaded it was not his deed ; and, secondly, that
when a deed is altered in a material point by himself, or even by
a stranger, the deed thereby becomes void. Now the effect of
that determination is, that a material alteiatiou in a deed causes it

no longer to be the same deed. Such is the law respecting deeils
;

but it is said that the law does not extend to the ease of a bill uf



CONTRACTS.
l.'W

exohanffo
; wJ.eth.-r it does or not ra...st d.p.nd on tho ,,ri„oi,.l. on

wlu..h th>H law .s f,.un.l..d. Tlu, policy „{ tlu- law has W-,, „L.ly
Htato,!. n«m..ly. that a nmn shall not take th,. .-hanc-o of coMunittini
a fmu.l, an.l wh..„ that frau.l in d.t.rU.l rorover ..n th.. insfru-
meat a« it was originally n.a.l... I,, M.th a ,a8.. the hiw int..,-
vene«. an.l says that the .1.0.1 thus alt-r.-.l no lonK-r ..on-
tinuos th..,san....h....l,„,,lthat no ,,..rson .an n.aintain an a.-tion
on .t In n-a.hng that an.l th. oth.T casos ..it...l, I obs-rv.
that .t IS nowh..r.. .ai.l that th- .1....1 is v,.i.i ,,,..^,.13, i^.,„^,^
It .« tho ,.as.. ot a .l....,l. hut Invaus.. ii i, „„t th.- same d.v.l \
.ie..,l IS nothing nior.. than an instrument or agr«.m..nt uiwl-.r s.-al •

"1.(1 the prin.,.i,.le of those cases is that any alteration in a material
part of any instruni..nt or agreement av..i.ls it, h.vause it therehy
ceases to he the same instrum..nt. An.l this priiuiph- is fouu.Ied
on great gofxl sense, be.ause it ten.ls to prevent the party in whose
favour It ,s ma.h. fn.m att..n.pting to make an alterath.n in it
Ihis prin..iph". t..o, api.ears t.. me as applieable t.. one kin.l of instru-
ment as to another.' I have rea.l th.,se p,.rti„ns of the judgments
because they state .listinctly what the law is. I may mention that
the ease ot JA/.s7,r v. M>//,r (1701). 1 T. li. H-Ji), went to the
L.xeheqner Chamber [(17!»H), o U. Bl. Ul], an.l th.^re Eyre C B
said, ' When it is a.lmitte.l that th.. alterati.m ..f a .Jee.l woui.i
vitiate It, th.. point seems to me t<, be c.n.-luded, f.>r by the custom
of merchants a ,luty aris..8 0,1 bills of e.vchang.. from the operation
ot law m tho same manner as a .luty is create.I on a d.-.-d by tli..
act ..f the parties.- And Ma,..hmal.l, C. B., a-Me.l : 'I ,ee no
distinction as to the point in .piesti..u betw..en .lee.ls and bills of
exchange, and I entirely concur with mv Lord Chief Justice in
thinkmg there would be more .langerous ..on sequences follow from
permitting alterations to bo made on bills than on .l..,.ds

' The
result, theref.,re, is that the law as settle.l bv those cases applied
to all instruments in writing with..ut distin.ti.,u for this purpose
between an instrument under seal which is a dee.I an.l an instru-
ment without a seal which is n..t a deed."—.SV//;V/ v Jimd- of
Ln,jUuul (IS^-J), !, (i. B. 1). .-,.l.-., at pp. O--.!), .>(!„, .-,,Ji .^r.. . j',

L. J. Q. B. 401, at pp. 4().{, 404, Jcssel, M. li.

[See also LvnU Baitk v. iralk,,- (lS,s;{). |i Q. j} j) ^^ . _-.,

L. J Q. B. rm, a case of a Bank of Englan.l note alt..red in
number and date.]

_

"It is establishe.! that a material alteration in n written
inslrumeut does, and an immaterial alteration does not avoid it.
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TliP nile was flrnt loir} ijown, fluMiffli not {jrwiwly in thcfio w«)ri|H,

witli ri'I'crciice f.i «1«<h1i* ((.iivrxiiig fn-.-hold i.rojM-ity; but it Ims
b.'.'ii (li-<'USM'(l ill iiimi.v <ii«.'h. with tlif ivsulf tliiit tli.- riilt' iw now
I'Kt.iblishwl ix held t.) b.> tt|>|ilir.abl.' t(. all wiitt.n ill»ttlu^l.llt^ un.l

i(» not (oiiliii.Ml to <1<'...1.« of imrchaHo iukI m\t< of land. It miwt b»'

takfn. how.'vcr, with this <|iuilifi.ation. tliat.in I'onsi.lt.rinj^ whether
an alteration i» niatorial or unt, you niiisf havi- r.-gard to the
liHrticiiliir itistmnifnt to gee what itd jmritort is and what it(t ntficc

in. That is tlio obvious conclusion from tin- case of Sii/f,-// v. /{(ni/,

of /•;«,//""'/ (I,SM-J). !» U. U. I). -,;•,;-,; .-,1 L. J, (i. 11. 101, when, the
Miiht.T of tlu' UoIIn (.Sir (Joorgo J.-KHel) p.nd tli« Lords Justices who
took part in tho d.'cision, and particularly ('otton, L. J., discussed
the particular iiatun- of u Hank of England noto to show that tho
altcriUion there conijilained of was material, though that iiarticular

aiti-ration might not have been mafurial in another instrument."—
Ill rr Jfoiiy/ifc 11,1,1 UM,ni\ Coiifniit, [19(»-,'] 1 V\\. 401, at p. 4.J4

;

71 L. J. Ch. 279, at pp. 280, 281, Kekewieh, J.
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Deed Defined.

"Dtml (fait), Kaituin, .l»,///,r a .le..!. an<l sijfiiiflt.th in th«
oomiiK.ii law nil iiistriim.-nl (...iiHiNtinjc of fhri... thiiij,"*— vij!.,

wiitiiiK. •.•aliiij^:. iiii'l .K'liv.Ty. .•..mj.n'li..n.lii.>f a burfftiii. or ctm-'
tract »K.fw....ii imrt.viin.l purfy. m.m ..r woman. It im vn\U\ of
\\\f i-'\\\hi\M lihinnim i,hfi,i,i(iit."~<'o. hn. 171 h.

" KiiHf. tK.-n. II .1 1 is II writiiifi: wuI.mI ai„i ,l,.Iiv..nMl bv the
part i.-N. It i« H.,ni..f ii.M.H .hII.mI u ,.|„iit..r, n„f„, fn„„ jt^ iinit.'rinlH

;

but most wmWy. wlu-n upj.li.'d to tli.- traimucfioiiM of privat.- m\^
jwts. if i„ ,,,ll,.,l „ ,l,,,,,l_i„ |^„,i„ /;„7,„„ „^.

,j,j^,„^ U'cftuit..

it is th.. most M.l..mii iiu.l autli.iilio act fliiit a man can possibly
IK-rform with n-lalion to the ilispoitul of hiH proprty ; nnd (here
fore a man sliall alwuyn 1,,. ,st„i.,„,l by his own .b'txl, (,r not
prmittcd f.. aver „r prov« anything in .onfrmliction to what he
has onitj so solemnly ami deliberately avowed"—.,' HI Cm
p. -,'!).-).

" '^"'"' '^'-'i'l'ti 'f a deetl cifed from Spelman [H,ni,tum ml,„n,r
y/w _tirmiit,n' ,lm„„„, ,;,m;:s^io, i,„rl,„„, ro„fnirt„.s, ,t Imjuxmodi]
neems to me the best."— AVv/. y. ilurhm (ImT.J), L. U. •.'('. C. It.

•JJ, ai ;. ,'?; 4J 1. J. M. (
'. .Vs, at p. (11, I'.laekburn, J.

"In some of the definitions given a d 1 is described as being
8on.ething of the nature of a contract. Hut the term is clearly
not confined to contrm ts. A charter of feoflment, f.,r instance, is
a (h-ed

;
so is a gift or grant, a p(.wer of attorney, a releas.', or a

.lis.laim.T. I would go further, and say that any instrument
delivered as a de.d, and which either itself pas.ses an interest or
propei-ty, or is in affirmance or confirmation of something whereby
an interest or property passes, is a d 1 Many documents
under scalar.' mit deeds; f,,r instance, an award, though sealed.
Again, a will is often under seal."—74/,/., at p. -J,' ; L J at d til

Bovill, C.J.
••.!.

Presumption respecting the Making of Deeds.
UiriUiire i>ri>i^n,u,l to hv nmlv aiti, ijrait caution, /oretlwu,jl,(,

IIIkI (lltfiif.

" I must not. however, omit, that in devises by last will and
testament (which, being often drawn up when the party is iHoi>.
ron^llii, are ahvays mure i'avourod in cou.-,lruclion timu formal
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li;i

.1««.Ih wl,i,.h ,m. ,„v,un....l t.. »H. ,»„.!.. with Km.f ..„»tion. t >r,>.
tli<)ii«;ht, (iinlu,hi(«.>.

. ,
."_•.>

/y/. r„/«. p. |7,>.

Eztriniio Evidence.

Exeoutorj or Prelimimry Cootraot.

\o ,>„rof or ..rfn„„r ,;i,l,„r, U .„h„ilt„l to w(.l In, .l,.l,„, l)„m,
or nmtniilivt or r„ri, Hi. f,r„iM ,,f „ ,fru/.

J« ,-a;r,'>..rf, or ,o,l„oi„nr;, ro„h„'rl i„ .rriln.,, .,l„rh ,. to !„
n,rro,l o„l I,,, „ ,l,.,-,l ,,thr»„nU rs. r„l,J ,.„„„ot L /,;„/> ,/ „/
/;./• th, ,,„r,,osr of ,„l.,r,i„o,, .ln„n„sh,„.i, or „„Hl,l,,i,„, fin
,o„lr.,vt, „ltho,i,,l, if M rrnl,,l i,, fh,. ,/,„/, ,,,,,^;/ ,„^. ,,^^,

l>„r,,„., of iHt,r,.nf,„,f th, ,l,„l ,l.,lf\ n„lrs. Il„.rr M „ ..„f
tor rrsri,,,!!,,,, f,„. ,l..,l „„ fh, ,jro,uol of /r,„nl or for
alliniiij if oil tlir iiriniiiil of oiix/idi.

'•Til., ml., in ,,..rf....tly ,.l,.ar, that wImtp tl».,v is n d.....l in
wnt.UK. 't w.ll «.lmit ..f ,... ,.,,,.(,,..1 that i. ,.ot part „f the ,i«..J
Wl...th..r ,t a.Ms t., or ,Mn,ts from. tl... ....ntra-t. it in i,,., iU..
o iutr,Hiuce .t .„, parol ..vid..„....."-/,w.o. (A,.,/, ^. r/,,/,/

, |7,si,
I Br. (.. (,-. !,,>, ut p. !,;j. L„r,i CU,iW;>lU,r Lou^.|.l,or,.ugh
•It IS not ne....ssar.v to ,.if,. any ...... t.. pn.v„ tl... propo«i,io„

that p.irol ..videnc ot a parol eo„,n.»i,i,.ation l...tw..t.,. tl..' p.irti.-s
ought not t.. Ih. n....iv...l to u.Ul a t.-rin, „ot i,.s..rf...l in tl..- s,„.ciK,.
agreement which th..y hav.. ..x....ut.-.l ; and for thi. plain reason,
hat what pa«s..d l„.tween fl.em in that cnnnuni, ,.ti.,n may have
been altered au.l .hitte.! in a variety of ways, hut what they have
8igi.e<l and s..,ile,l was finally s.-tth-d. It wo„ld ,l..,troy .dl tru^r
It would destr..y all M.-unty an.l lay it op..„. u,.|,.«s the parties a'rJ
conii.letely boun.l by what they have sign.-d h,„I m-mI,.,! '•-//„„„,,

"I have never heard the g..,.,.ral rule ,M„fradief,.d. that .,arol or
extnnsu. evidence cannot be almitt.-.l to contra.lict, vary, or add
to the tcr,n« of a d 1. It wu.dd W of n.ost .lang.-ro^s c„n«...
qu..nce t., admit su.-h N .-iin.ony ; for, th.-n, parti..s dcalinL- in
matters on writing ni. .\. upon advice an.l .•onsid..ration, w„uld be
subjected either t.. the un.ertain testimony of v.i^ue and ,,recariou8
memory

;
or. as m the casf at bar, to niatK-r. of whi-l. at tl- tim-

of contracting, they might hav.. ..., knowledge, and never intended

s
s

3

^9 ^^^^^^^^^^
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to be undf'r its control."

—

SniiHi v. Due d. Jirsct/ (IS'Jl), ',' Bred,

v^ IHiig. 4?:!. at pp. Vll, ")(•,>, I'aik. J.

" T cMiiTiot Iicl]) .sayiiij; fliat I think it is vi'i-y iniportiint. : . rul-

ing til my \icw of the law of contrai'ts, lioth at Coinni Luav am!

in Ei|uity, that if parties iiavt) made an cxocutory coi nut ivhii-li

is to ho larricd out liy a deed afterwards executed, tl it il eoiii-

jtleted contract between the parties is to })e found in tin- ...•! i, :;• i!

that you liavc no rijj^ht tohiok at tiic contract, iilthonj,']i it is rcciteil

in tlie deed, exei'|it for the purpose of consfruinij the (Iced itself.

Y'ou have no ri^'ht to look at the contract either for the purpose of

onlar^^inir or diniinishiut; or uiolifyiMj; the contraet which is to ho

found in the deed itsi'lf. A recital of tiie aj^reement in such deed

would have the .same elfect as an ordinary iireaudile to an Act of

I'arliainent, or any other instrument, as showiiij; what the oliject

of the parties was, and what tiiey were al)out to do, so as to allord

a jrniile in the construction of their wonls; hut you have no riffht

for any purpose to look at anything,' hut the deed itself, unless

there lie a suit for rescinilinj^ th(< deed on the ffrouml of fraud, or

for alferinj:: it on the ground of mistake."

—

Lii/rjo/f v. ISnrntt

(ISSO), li Ch. U. ;{(«), at p. ;M!»; .11 L. J.Ch. I»(), at p. it-J,

.James. 1 j. .1.

"I entirely ajiree with my Lord [James, L. .1.] that where

there is a preliminary contract in words which is afterwards

reduced into writing, or where there is a preliminary contract in

writing which is afterwards reduced inti> a deed, the rights of the

j)artics are guverned in the first case entirely hy the writing, and

in the second case entirely by the deed; and if there be any

dilVeicnce between tile words and the written document in flie

tir.st case, or hetweeri the writliui agret>mcnt and the ileed in the

other case, tiie riglits of the parties are entirely governed by tho

superioi' ilocument and by the governing ]>art of the document.

If the is any doubt about the construction of the governing words

of tliat document, tin* recit.il may be lookeil at in order to deter-

mine what is the true construction ; but if there is no doubt about

the construction, the rights of the ]iarties are governed entirely' by

the opi'rativc part of the writing or the deeil.''

—

Ihid., at p. 'U 1
;

L. .1.. at p. !»;i, Hrett, L. .1.

" In LiiMldtl v. Hiinrff (ISS(I), \:> Ch. J). ;{(!(;, at pp. ;5ll!», ;5il ;

/)[ L. J. C'b. '.Kt, at i>p.
!C2. !»:«, Lord .Justice .lames and the pre-

sent Muster of the Rolls (.Sir W. H. Urett) laid down what is

indubitably the hiw, that when a jireliniinary contract is afterwards
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reduced into a rle,.,l, an.l tliere is any differ.noe between them the
nu.re wnttni ...ntraet is entirely g,.vornod bv tho dcd."-/',,/,,,,..

•548, ntp. ,5.>I, Fry, L. J.

"This case is an illustration of a broad lu-inciple of law which is
perfectly weL known and is constantly acted up„n-„amcly, thatwhen, a ,.rcl„„,nary contract of any description, whether verbal orwritten, is intended to be superseded by. and is in fact superseded
by.oneot asu,.,.n.,r .hara.t.T, then th,- later .ontract-the superior
contract-preva.Is, and the sfipuh.tions in the earlier one can no

( I9<»1 ), 4!) W. li. W.i, at p. 204, Wills, J.

The Interpretation of Deeds should he favourable.
nr i„Ur,n;Mnn, of ,l.r.ls oiujht lo h,- fnvmvM' and a. nmr to

//"• y,u;;,t i,tr,t ut Uu- inu-tiv. ,,s pox.ihh, nui,, hr, and a.
tht' liiir H-ill pci-iiiit.

Too ,nnrh mjani is not to h, had fo thr natural and j,rop,'r
xmiMof'on of u-ord. aad .s, ntnnrx to ,,r,rnd tlw sinwie
infvution ofthpartii'Hfrum taldm, t'ffh't

Fa/.r En^l^sl, nil/ not nndr a d.rd 'raid, if thr intrnt of the
pa) tax jt/ani/i/ a/ijnar.s.

Jn.s<-nxi/i/t' nordx inaij fir rvjirtvd.

" It is a known maxim in law, tliat h,ni,jnv farimda- xanf inter-
Prrtata.nrx rla,rtaran. at rrx nnujix ral.at .pann pn-rat. (Co. Litt
'it.) ihere is another, that ,vr«„ intmtaan ct nou e contra d.ljent

"It is said in our books that the construction of deeds oupht tobe favourable and as neai- to the apparent intent of the paHies as
possibly may be, and as the law will permit.

" That too mucli regard is not to be had to the natural and proper
sigmhcation of words and sentenc-s to prevent the simple intent onof the parties from taking effect

;
for that the law is' not nice in

grants, and therefore it doth often transpose words ..ontrary to
l.eir order to bring them to tho intent of the parties. For neither

false Lat.n nor false Kn,,lixh will make a deed void, if the intent
of the parties doth plainly appear. I have collected these rulesand maxims from Lmton, P/ou-drn, Coke, Hohart, and Fuu'h,
persons of the greatest authority. But they are themselves so full
"t ^justice and good sense, that they ,lo not want any authority to
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support them, and I do not know tliat tliey wen' evor yet con-

troverted.

" Ou tlio foiindulion of those rules, wlienever it is necessary to

give an opinion upon the douhtful words of a deed, the first

tiling we ought to inquire into is, what was the intention of the

parties. If the intent he us doubtful as tlie weirds, it will he

of IK) assistance at all. ]?ut it' the intcut of the parties he jihiin

ond clear, we ouj^ht, if possible, to put s\uh a construction on

tlie doubtful words <if a deed, as will best answer tlie intention

of the parties, and reject tliat construction which manifestly tends

to overturn and destroy it. I admit that though the intent of

the parties he never so clear, it caimot take place contrary to the

rules of law, nor can we put words in a deed which are not there,

nor put a construction on the words of a deed directly cimtrary to

tlie plain sense of them. IJut where the intent is plain and mani-

fest, and tlie words iloubtful and obscure, it is the duty of the

judges (and this is tlmt dslntin wiiich is so much commended by

Lord Jl'iliiiii. \). ",'77, in the case of the Earl of C/iinric/.an/) to

endeavour to find out sucli a meaning in the words as will best

answer the intent of the parties." — /Vz/.V/'O's/ v. Sitiif/i (1741.

174-,'), Willes IJeps. ;}-,>7, at p. •.:'.-', Willes, C. J. (t -d applied

by AlexaiKhT, ('. H., in ('(ilmorr v. Ti/iKhiil (JS-JS), ' J. oo.",,

at ]). tils, and h\ Lord lirongham, ]j. ('., in L(ui;/.si ,. LtiiKjsidn

(KS-W). •,' CI. A F. 11)4, at p. -Ji:!).

[N.li.—This casi' is ulso i-r]i(.itP(l uiiilcr the n;niic cit' Smilh v. I'urLliiirxl.

ill :i .Vtk. l.i."), where tlie jud^iiieut is not so full as in the ubuvo

rt'lHirt. See infrn.]

"First, it is a maxim tliat such a construction ought to bo made

of deeds, iif rrs nini/is ni/rdf ijikuii ]iirriif, that the (<nil and design

of the deeds should take effect ratlier than tlie contrary.

" Another maxim is that such a construction sliould be made of

the words in a deed, as is most agieeable to the intention of the

grantor ; the words are not the principal things in a deed, but the

intent and design of the grantor; we have im power indeed to

alter the wonls or to insert words wliich are not in the deed, but

we may and ought to construe the words in a manner the most

agreeable to the meaning of the grantor, and may reject any

words that are merely insensible ; these maxims, my Lords, are

foumb'd njion the greatest authority—Coke, I'lowden, and Lord

(;hief Justice liale. and the law commends the nsfii/in, the cunning
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of judges in coustruino words in .a,.], a manner as sl.all host

rZll rr'nV 'r^'
-^ -u^tming words in such Tl2

. sL 11 .. troy the „.tent ,uay show the ingenuity of counsel, but

Vxl?
'

-J«-'^""""S:
H judge."-.SV./M V. ParU.n.f (1741, 174->)i Atk. i;{.,, at

J..
i;{<;, \Viii,.s, c. J

' ''

JJf7j l^"^'""''
';r''"

"'^^ ^ '^'-y ^^--^ '--O - his report (fo. -77),

Zo't ";.r-^^^'f
'"*?•>' ^•«""»«»'l the judges that are curious andalmost suhtd, ...y.^, to invent reason and means to n.ake actsaeeord„.g to the just intent of the parties, and to avoid wronl

and m^ I onl JL-de in the ease of Oro..,,, v. .Sru,/,nuo,r (1G70)

1 >t,nt.s(o LM., iV.m] 2 Ch. --M, „t p. :i47
; 7;i L. J. (Jh 017at p. .v,';i, by Vaughan AVilliams, L. J.

'

"T'ndoubtedly the generally received principle of law is that
tlie party who makes any instrument should take .-are so toexpress the amount of his own liability, as that he may not beb and beyond what :t was his intention that he should be ; andon he other hand, that the i-arty who receives the instrument andparts with his goods on the faith of it, should rather have a eon-
stru..tion put upon it in his favour, because the words of the
mstr..ment are not his but those of the other party."-J/„y,r vW (,84U), 6 M. ^ W. (ioo, at p. ,il- . L / Ex. .4, ^^^

p. -iib, Alderson, 13.

"It is quite true, I am not to conjecture or guess at what mighthave been the intention of the parties, but 1 am to cmsider ?iiewhole instrument, and if there appear a plain intention to give
interest, then though there should be no express words to fhat
effect, and this is the case of a deed, yet I am bound to give itthat constructum. '~Clai,ton v. a/n„j„ll (1.S41), 1 Dr &. W 1 ..f

p. 14, Sir Edward J5. Sugden, L. ('.
'

'

'

"That was done in ac..ordance with tlie maxim which ordinarily
governs the interpretation of written instruments - Ji.,io,.r
tav,nnl,v .n,d i.hrpntatmus propter sunplirltutnu h,irorum nt' rv,
ni^iyis rahat .j,,,,,., p,rmtr-Vh,„,, v. Courtoh (1,S«;J), l.'j
0. B. :s.S. o;J4,atp. G40, Erie, C.J.
"All contracts should, if possible, be construed, ut re. mn„h

..A. ,.,,,. ;..v.^;r..v/.^,,- Si. Leouan,., ShoreJitel. v. Jlje.
11><W), h L. 13. .\. S. l;J7, at p. hy>, Byles, J.

h'4
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Supplying or rejecting Words.

" Tlio result of all tlio authorities is, that when a Court of law
can olearly collect from the lans:uiige within the four corners of a

deed, or instrument in writing, the real intentions of the jiurties,

they lire hound to jjivc etfert to it hy suii|(lyin<.'' luiytliing neces-

sarily to bo inferred from the terms used, and by reji-ctinff as

su])erfluous whateviT is repugnant to the intention so <li8cerned."— Gir)/n V. Xr'if/i CiiKil Co. (JSIIS), L. 1{. :} Ex. "ion, at p. v>ir,

;

:i7 L. J. Ex. \ii, at p. !•,>(!, K.'lly. (
". U.

(See also, " Ins<'nsii)le Words nnd J'hrases," iiiit<\ j). 7i», and
po^t, p. -.VU, " Statutes.")

Date and Delivery.

A ilinl //lis IK) (iprnitioii mil II ililinri/.

Will II II ilii'il is iliifiil^ tl,,' lint,, is tlir iliitr Iff ili'linri/ inn; nf ih

r.ririitiuii iiiilil tin I'liiilrnri/ iiji/ii iirs.

Wlii'ii II ilii'il is iiiiilntiil or /ins nn iiiijiosnihlr i/iit, , l/,r iiiiril

" ilillr
''

lilllst liliilii i/r/iiril/.

A (li'i'il is fidrii to spriil; triiiii l/iv linif of its r.ririilioii, iiinl not

from l/if i/iitr n/i/inri'iil on l/ir fnrr nf it.

T/ir iliili' Iff II ili'vil is on/ij prima facie vriili'iu-v of tin- time ir/ipii

it iriis niiiilr.

" Delivery is either actual, i.r., hy doing something and saying
nothing, or else verbal, /.»., by .saying something and doing
nothing, or it may be both ; and either of these may make a '^ond

delivery and a perfect deed."— Sheppard, Touchstone, Ch. IV.,

p. .->7.

" A deed has no operation until delivery, and there may be
cases in which, iit rrs ni/i'iif, it is necessary to construe date,

delivery. Where there is no date, or an impossible date, that

word must mean delivery. But where there is a sensible date,

that word in other parts of the deed means the day of the date,

and not of the delivery."— .S7//A'.s v. jrnnllr (IS^oj, 4 B. & U. UOM,

at p. !)11, Bayley, J.

" Where an instrument is formally sealed and delivered, and
there is nothing to qualify the delivery but the keeping the deed
in the hands of the executing party, nothing to .-how that he did

not intend it to operate immediately, it is a valid and effectual



DKKDS.
149

leod, an.l th. .l.-hvery to tl.. party who i. to take by it. or to any

Li- ') t. r. -Jl.i, at ji. :{17).

from the clat. a,., ..r-nf on the ta,e of i,. That .late is i.nleed to

;V ,

'" """- "-^ "^ *•'" ^'•"'- ••*•—ti-'
=

l>-t as soon asthe contrary appear., th. apparent date is to he utterly dilreg„rded."-.W.. V. //../.. (1^7,, o I,., L. .s,, ,, ^.,:r.

oittcol^t^-
"''"'"•

•^^'•^"''^^'-''^•^^•---^^•^••i'^^^^^^^^^

_

"It is eoucede.l that, if I'ofrz v. (il,,..,,,,
\ i[H.\^)

•> v^ ,.,,1
1^^ good lau-, the ,ue,norandun. is admissible. Xow;,h,.,.„h o„ju.oonvemeuee might aris,. Irom the rule ther. laid d!l

"!

eanno help see.ng that more would ocx.. if no effect were gi e'n ohe date appearmg on th,- face of the document. It is only ,. L •

. . . eyxdu.ce of the time when it was made ; an.l it is ,p "t.^.p :to the party aga.nst whom it is ollVn-d to show Irau/an.l nus"representati.m."-J/.V.. V. Clm.n.t. (!«..,, 1!> L J (iB •

at 11. -i.M, L..rd Campbell, C. J.

'

'

"In ,/.////,, V. //,,v//..s[(!.s.-,4|. 10 Ivv 4;{U; -,'4 L .] P\ 1

1
-.

'

evidence was a.lmitt...l to show that a .led ,a n.,.re solemn' iustru-men
.
if possible, even than a will) was wnmgly .late.l "_)^, /

V. lir,tfr/l (\Hmu L. U. 1 p. .t M. l.i!., at ; 14- >
I 7

" 1° '\ first place, the efficacy of a .Ice.l dep..nds on its beingsealed an.l delivered by the maker ..f it; not on his ceasing fretain possession of it. This, as a general proposition oWeannot be controverte.l. It is > affe.t.nl bv f1. •

''"^'

th^ the maker may so deliver It :;tl^Llr^^^^
bindmg effect. He may declare that it shall have no effect una certam t.me has arrived, .. till some ,.„u.lition has be n

"^
formed, but when the time has arrive.l, .,r the c.m.lition has b«'n
P..r ormed the .lelivery becomes absolute, and tli.. make, f
.leed IS ab.solutely boun.l by it, wheU.er he has parte.l with topossession or not. U,,il the specified time has' arrived econdition has been perf.,rmed, the instrument is not a deed It
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.

a mero escrow."— A''//«.s v. M'ivkham (1H07), L. It.
•>

II. L. 'J'JO,

lit p. ;{•,>.}
;

;i(i L. J. v.. V ;n:j, at p. -i-,'.-,, Lord Crainvortli.

(Hue also ' Date," atitr, p. 80.)

Contemporaneous Deeds.

Conlcmimriiiniius i/m/.s rcproiriitliiii ,i siiiijlf Iniiisdctioii mini l,v

tiratfd iif oiii- (Iti-il hiiirmi flu- xiiiiir /n/rfir.s.

"Whoiv tiiin<;s are done in tlie smihc iii.-;tiiut, they woidd
transpose tliem, and suppose a precedency, it Leiug to siqiixirt

coininoii u.'^siirances ; and so tliey miglit suppose the cov.'nant to

I)ay the reut to precede the raising of tlie use, and tlien tlie

consideration would be e.\ecuted."— IVr Noitli, ('. J., in Ji,n/,rr v.

/vrff (UilS), 1 Frcem. -SV.), at ]>. ','•)]. (See also 7),>//or d. A//:-/ii..

V. Jlon/c (17-"»7), 1 Burr. tiO, at p. 10(i.)

"The doctrine as to contemiioraneous documents r-.sts on this,

that when documents are !u-tually contemporaneous, that is,

two deeds executed at the same moment, a very connnou ease, or
within so short an interval that ha\ ing regard to the nature of the
transaction, the Court comes to the conclusion that the series of
deeds represents a single transaction between the same i)arties, it

is then that they are all treated as one deed; and, of course, on.

deed between the same parties may be read to show the meaning
of a sentence, and be e.pially read, although not contained in one
deed, but in several parchments, if all the jiarchments together in

the view of the Court make up one document f.)r tliis jiurpose."—
."Siiiif/t V. Cloiihrirl; (March, 18,s->), 20 Ch. 1). -,'7, at pp. (;•,',():};

Jl L. J. Ch. .)!)7, at p. (ill, Jessel, M. K.
" I think the law stands in this way, that when two deeds are

executed on the same day, the Court must inquire which was in

fact executed first, but that if there is anything in the deeds tln-in-

selves to show an intention, either that tliey shall takt^ •ffect /w//
pami or even that the later deed shall take effect in priorifv to the
earlier; in that case the Court will presume that tlie deeils were
executed in such order as to give effect to the manifest intention

of the parties."— 6V/7.v/(A' v. SIII;s/oiic ami l>i„lin,rth Con I and Iron
Co. (June, ISS-J). 21 Ch. D. 7tJ2, at pj,. 7(i7, 7<j>s ; ol L, J. Cli

828, at p. 821), Fry, J.
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Time.

Q eenwich or Dublin Mean Time.

Stiitiu.vs (I)..fi,iiti,,ii „f Time) Aot, iNSo, Li s. 41 Vi,t. u. !»

C-^iid Auj^itst, issd).

^

.Sect. I. " Wii.'ii.'vrr imy ..xpivssiaii of tiiii.. occurs in aiiv Act of
I'arliamcnf, d 1. o,. ,,f|„.,. i,.j,,,i i„stru.nci.t, tlio time ivfcn'cl

|
./,-]

sliali, iMiloss it is ofhcnvis,. >i,cci(icaliy statcl. l.c l,cl,l, in tlicca.s,.
ofGivat Britain, to I.- (hvcnwici. mean tinif. i.n.l in the case of
Irclaml, Dublin mean tiine."

(See also (mfr, pji. S|,s-,>.)

Punctuation and Brackets.

J!>.J putting stops, .)!• UMM- the paivutlicsis, us pointed out l,y
the plmntiirs coun.-el (at p. V.>>, it I. mcs perfectly clear : and
we know that no stops are ever inserted in Acts (.f Parliament, or
111 deeds; hut the Courts of Law in coustniing them must rea.l
them with su. Ii stops as will jriy,. eifcet to the whol-.."—y^„,. d (r///A
V. J/„W//. C?!),.), 4 T. It. ;Jt>, at pp. »J.:., (iO, Lord Kenyun, C. J.

Object.

" It has been truly said, in some <ases. that the construction of
a deed does not depend on th.' order of the covenants, or upon tlio
jireeise terms of them

; hut that ivfrard must be had to tlie object,
and the whole .scope of the instrument. "—AV,//,//vA- v. Ji/xr/,- (lsiS)[
(i C. B. 4:t7, at p. 441 ; (i I), it L. ;{•.>.-,, at p. :!v!,s

; IS L ,) c |>"

15, at p. 17, Wilde, C.J.

Intention of Parties.

Distinction between the Case of a Deed and a Will.

" He (Lord Eldon) fir.st adverts to the well-known distinutiou
which has at all times j.revailed as to the construction of deeds
and wills, and which I have always understood to be this, that,
although in both cases the Courts look to the intention of tht'
parties, yet in construing a deed, unless then' be iu the deed some
manifest contrariety or eontradietion, rendering a difterent inter-
pretation necessary in order to effectuate the intention of the
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pMrties, tl... Court., an k'»J«^«1 by the ntriot l.-pal inenninir of
wonU; Imt in thr ..lo f „ will, tl... t.-statrr is 8u,.i,„h(.,1 t„ havo
bo.n

/»<v''^ roH.silii, a„.i on that Kruuu.l ale... a great.-r latitu.l.. in
allowed in th.. con8tr.i,.ti.,n „f legal tonuH. •'—/.,.»•/. v. AVrs (

j h.Vi)

Wootl^ V
''^' "* ''*'

'
*"'

' *'
'
'" ^'' "^^ ^'''' ""' "* •'• '"*' ^'"^•^

Inconsiitent Parts of Deed.

Ihnis xhill u,,n;,tr nnonlln;! t„ the inlnifio,, „f flw ,mrti,'x.

Thv hdfHtU,,, is h, y vollnMJrnm t/w ,rl,olv ,o„h,l ami sahj,,!.
maffrr of thr ,l,,;l, sn „. U, n„ib- <>,„ v.dnr m„l v,m.Utn,l
constniction of tin irholr.

Wlin'v fl>nr oir inn.nsistnif jxirts, r/frrt omjlit to hv ,,im> to thol
purt uhivh is,„l,„hlr,lto vurnj inlorffrrl thr rv(,l intvntum,
ami that part a-hirh mml,l ,l,/,af if oayht to I,,- njirtnl.

" Such con8tni<.tion is ,.lwa)> to Ik- ,„a.le of a .l..,.,l that all the
words (if possible) agr....a1.1e to reason an.l .-onfonnahle to law
may take effect according to th.. intent of the ,,arti..8 without
rejecting of any, or by any eonstru.tion to make th.-m void "—
1 Cokf, !>. 2:V.\, l>art I., \):,h (Shr/h>/'s Casr).

" But surely it is a nil.., both in law an.l ...|uitv, so to .onstrue
the whole deed or will as that every ..lause shoiil.l hav.. its effei.f

"

-IMIn- V. Danromhv (171!)), 1 p. Wn.s. 44!», at ,,. 407, Parker,

" Whenever it is necessary to giv.. an oi)ininn upon tl... .ioubtful
words of a d..e.l, the first thing w.. ought to in(,uire into is, what
was the intention of the parties. If the int..nt be as d..ubtful as
the wor.ls, It will b.. of no assistance at all. Put if the intent of
the parties b.. plain and clear, wv ..ugl.t, if possible, t<. put su.'h a
construction ..n the .loubtful wor.ls of a .1....,! as will best answer
the intention of the parties, and reje.t that con.tru.'tion which
manifestly tends to overturn an.l destroy it. I a.lmit that though
the intent of tl... parties be never s.. cl.-ar, it cannot take place
contrary to tlie ruh-s of law, nor can we put wor.ls in a de..d which
are not there, u..r put a constru.'tion on the words of a deed
directly ..ontrary to the plain sense of them. Put where the intent
is plain and manifest an.l the wor.ls doubtful and obs-^ure, it is the
duty of the judges (an.l this is that asfufia whi.'h is so commended
by Lord Hoharf, p. 277, in the case of the Earl of C/anrickanl) to
endeavour to find out such a meaning in the words as will best
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answer th.. int-nt ..f f|„. |.artH,«,"_/'„,u«,V v. S„nlh (I

, lit

(irn,
I'.

;i;i-.', Will..s. (
'. J. (fitod 11,1,1 i,i,,,lii.,l

'«"/'• V. Tuml'ill (|Hv»M|. V* Y. &. J. (i(».»

l74-,'),Wilk.s' Ue,.s. .f,' ...

by AlcxondtT. ('. ]{., in c,,!,

«t 1>. GlS, u,„l i„ ljn,,,slon V. iMinjst,,,, (lH;i»), -J (']. .\c F |iM at
1». •^4;{, bv Lord Dnmgliuni. L. C".).

'

'•Tho rulen lai.l down in res,,e,t .,f tb- .onstr.iotion .,f .ieeds
aro f„u»d..d ,„ law, re.i*.,,, „,„l ,.o,n,nu„ soiisp : Tbat th.- nbuU
..IH-mt.. un..,rding f,. tb- infuti..,. .,f ,i.„ j.„rti.... if b^. i,,; tboynmy :,„.,. tb«y oau.u.t ,.,.eruf.. in ..... form, tb-v .bull oiK-rato
... tbnt wb..l, by law will ..ff...,uMt.. .!„. i,.t.,.fio,.:"_r.V,.////A. v
Ii<i»l>!,

( I .
.

< ), i ( 'owj.. o!»7, at p. (iO(», Lord Ma.,8fi..ld, (J. J.
"It is a true n.lo of ...nstnietioi. tl.Mt tl... 8....s„ a..d .....uni.,- of

h.. ,mrt...8 .n a..y puti.M.lar ,.a.t of a.. i..stru,.,..,.t may b.- ool-
lectt..l.,„./,vr,/,..///..,. „/ ,;„.:.,i„n,,,l.„. : ,v..r part of it may l«brcght ...t.. ..,.t,o,. in ...•d,.r to ..olU-.t fro,,, tb.^ wl.oU- o,.,. ,.,.ifV,rn.
and ......sistont «e,.s.. if tbat may b. done."-/i..A.. v. F,tz,,<n,l,l
(IMI-^). 1.. hast. .-.:;(». at ,,. :.H. Lord Ell..„b.mmf;b, ('. J.

'

" A,r..rdinf,' to tb,. autbority of ltrm„i,„j y. m-i,,ld [(17!)!)) 2
IJ. cV:

1.5 at ,.. -i-il covvnants o.ight to be construod witb due
ivgur. to tb.. intenti.m .,f tbe parti.-.s as it is to be collect,.,! from
tbe wbol,. ,.o,.te.xt of ti.e instn.m...,t. so as to make o.,e entire and
eo„«._st,M.t eonst,.uetio.. of tl... whole,"-.SVVi/.....,. ., m.fMon
(IHl,

), (, M. cV h. i), at p. l-,>, Lnr.I Ellenborough, C. J.
"I agree tbat in ..onstr-.ing tbis covenant we ,ire to look to the

snbje..t-,i.atter of th,. ,.o,.tra,.t. an.l to ..onsi.ler .dl the ter.ns of
the dee,l

;
I a.lm.t that a positi^.. cov..nant n.ay .o„...ti„.es Ik.

c,mtr,.lled or qnal.he.l by otb..r cbmses in tl... .leed "-.SV^vov/

v

Ansh;, ( l,s-,>.j), -J IJi„g. .-,{.», at
J,

.vjv.^ ]jp^t^ ,. J
" It is a good ml,, of c,mstru,.tionthat deeds sbo.ild be constni,.!

80 as to give effect to the intention of the parties."-AV,/«.v v
lau;,l>an (l.S-,'.-.), 4 B. .^c C. •.>(]!, at p. 2m, Abbott, C. J.
"If the provisions ar.- clearly expressed, and there .'s nothin- to

enable the Cnrt to pnt npon the... a constructio,. different fr.,m
bat winch the words import.no doubt the words must prevail •

b.it If the provisions and expressions be cmtradictory. and if then'
be g.-ounds appeari..g on tbe face of tbe inst™m..nt, affording
pr..of ot the real n.tentio.. of the pa-ties, then that int..„tion will
prevail agan.st the obvious au.l ordi..ary meaning of th.. words
It tl... parties have tbe.nselves furnished a key to the meaning of
the words used, it ,« uot material by what expression they convey

*
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their intonti.iu."— />//«/ v. Llu,i,l (ls;i7), o y^y ^ ,y j,,., ^,

I'.
-JO-i, I,or.l ('<)i,...ili:uii, L. (\

" It is .|iiif.. tn,.., I mil n„f tn conjeoturo or jruo«« ut wlinf niifflit
Iiftv.. 1,..,.,, ti... i..l,.nlinM „f t!„. ,.arfi..s; 1, ,t I am to .oum.I.t Ih."
whol,. ,nsfr.in...iif. an.i if tl,..,v aj.iM.ar „ plain iiit.-nfion tu give
mtt-rest. fl...i. fl„...f.'li th..n. «h....l.l Im. n„ ,.x,,r,..s.s w„r.l.^ f„ that
offect. un.l this is fh.. ras.. of u .I.m.I, y,.f | ,„„ I,,,,,,,,! ,„ j^,;,,, it

that ((.!istrti<finn."—f 7„y„/, v, HI. ,„,„ll \\s\\)^
\ \)x. ^ W I „(

1'. I J. Sir Kilwaid H. Suv'.hii. L. (
'.

'• As th.- .litr..n.|it parts of thr (Ifcl an. iii,..,nsi>t.-nt with ..a.li
otli.T, th.. <]ii..Mini, is, to whi, h part .•ir.rt oiij:l,t to hf j^'ivm.
Then, is iio.hMil.l that, applvin^r thr ai.prov.cl ruhvs of ,-,.n,stmrtion
to fiiis in.tiimi,.Mt. ,.|f.Mt oa^.ht to hr ^fiwn to that pa-f whirh is
f.ileulatr.l to .lUTv int.. ,.|f,...t Ih.. mil int..uti..n, an.i that part
winch w.ail.i .Irf.al it shonM h.' r.j.rt.-d. "'—»'„//•,,• v. ^;//r.v ( 1,S.|H)

<! ('. H. <i(;j. at p. :<>.'; Is L. .1. C. IV ,;._.;(^„( j, $:{(>, WiLh-, (^J.'
'Mhif su--..stion is, t,,r..j,Mt tho proviso alt..}.'..th.T, as \vh..liy

inconsist..|if with til.' i.r.'vioiis i.ustH, accor.liujr t.. the w..|l-kuown
rul... tliat in .t...,ls containing two claiises ahsolut.'Iv inconM,vt..nt
witli .nkI, othor, th." hitt.T is t.. h.. n'j...t,..l, hcin-, in' that r.'spert,
th.' I'onvt'rs.' of til.' rni»' wlii.li obtains in constrning wills. This is

an cxpt'dient to which tlu- (.'onrt will vory reluctantly, in any <as,.,

huvo recourse, and never, unh'ss absolutely compelled to do s.,]

having exhausted every other s in its power to reconcile'
apparent inconsist.'ii.ies."— //,^v/, \. J/',,///,-,, (js.-)!), \\ IJ^av 4->:)

at p. J.'L', Sir Jolm Honiiliy, M. R.

'

' '
'

"1 adopt the ohs.rvations of C. 15. Alexan.l.r in ('„lmw,^
T;iwlall (is-js,, o Y. ,^ J. ,i((.-,, at 1.. (l-.'-J, that this Couit d.'als
with a deed a.eordin- to the .lear intention of the parties aj.ptar-
ing in the four corners of the deed itself. If th.' Court se.'s an
intention clearly and .listinetly estal)lish.'d by it, it has no .lifHculty
in carrying that into ..(fe,.t ; subje.t, ..f .Mjur.se, to any rules of law
that may be appli.'able t.) it, but only .jualifi.'d to that extent."—
liviuumitit \-

.
The Mininis ol' S,i/is/>„n/ (lf<r,4), 1!> Ucav. 1!»S at

p. -.'(Hi
; J J L. J. Ch. 1)4, at p. !»7, Sir'j. l{.,niilly, M. ]{.

•' rnd..ubt..dly, as Sli.'ppanl says (T..uchstoue, p. ^7), in the
coustniction of all parts <,f all kin.ls ..f dwds, amongst the rules to
be universally observe.l is on.', ' that th.- consfrii.tioii b.' made
upon the entire d.'e.l, and tl'at one part ot it doth help to expound
another, and that every word (if it may bej may take effect and
none be rejecte.1.' Wh.ire wonls are ambiguous, or the intuDtiou
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i. ..|t ,uunif..t a„,l ,.I,u„ it U us..ful,u..l «..m..,i,„.. ,„H...H..r, to

V. -'/""///"///'//(I.s.iio, ;(!).. (}. ^.J..-,7-.',at ,,. .-„s7 • vs j i n
•«'•«, at p. ;i(».i. Lor.l (•h..lmst,.,-,I, L. ('.

' '

•'Tl... ,,u..s,ion i, „ t wluit tl... ,.,.rti...s ... a .l.-.l „u.v l.av.,

• ""|- »:•
' ;•

l.y ..nt..r.n,. u.tu that .M ,. ,u,.r.i,.K.. ...t.!.:,...,..,,
iH.t wnut istlu. n,..>i..,n^ of th- wopU us,..| i,, tl... .1 !• ,,,,....1
.mi...H,.Mt .l,sti„,.,io„ in ,.11 „,,,,., ,.f ..,„„„,.,,,i„„, ,„.,, „,., .,i^,.,_,
-' wla,!. olu.„ l.,a.l. t,. ..rro„..ous rnuAn.h,us.'r^^.^,,,,,,,,,J,

,
.y'ry/-"V(|s.ll, !UI. LMWll^at,.. iMi;:U L. J ( •(.. J.K,
"t 1.. •,',.,. F.(.hl \V..|i.l,.y,l,il,..

'

"IVivsult uf all th.. UMflu.rit.Vs is. timt wl,.,. a Court ..C law
<•"" -I.'^irly

,
.h.vt Iron. ,!,.. laM,..aK,. wi.l,i„ .1... lour .......... ..f a

- -".1. or ....nmu.nt in wri.i,... ,|,.. .....1 i,.,..,.,i,„„ ..f „„. ,,a..,i...
th.;y ar.. l.„u„.| ,„ ,nv,. ..(r,.,.t „. it Ly .M.,,,,lyi„j, unythinK .....eJ

.H..l...r(lunus wlmf..v..r is n.i.ugnant l-.th.. iufntio,, s., -lis, eri....!"-

I-I.Kx. !:>•,', at,,. |-,'.;,Iv..Ily,('.J{.
l-",-i7

•• Tl..- s..ttl..m..,.t i. on.. whi,.|. 1 ..a„,„.t In-l,. tliinkinj,^ was „..v..r
'^-•';1

;.y
;l..; fram^^ •"'•1-. ,h....lW.tlam,,.in,.t.

a nl,ut.. to .t
;

I.U.. ..f ...„.., as I ve.,. .,ten s^v. one .uust t. ....mder tlu- m..a,...,g .,t tl... wor-ls us,,..l. ,.„t wl.at one may gue^s tob. tl... .ut..nt.,„. ,.f tl... ,.a,ti.s."_.S.,,M v. A...,, (I.SMl) iMLrH
•'••{l,at|.. .-.»,', Jc.ss..l,M.li.

", IMLh.D.

" I .u„....iv.. that all .l..,.,ls aro t,. 1... .omiuxM. ....t ,„.Iv st.-ictlv
a.vo..du,K

|..
th. i.. wonls, l„.t so far us is ,...ssil.l.. will..,,.; i,.rri,....

n.^ a.,y rule .,t aw. i„ s.u.h a way as t.. ,.|n...„.at,. .1... i..t..„tio,. T.f

"Tl.o,.ri,.,.i,.l.. ,.n whi.l, a.. i,.strun.....t ,.l' ,I.i« .l,.sc.ri,.ti.M. fad...
J

s .,.,.1.1 U. ,,„a.stru..,I is ,..t .l..,.I.ttul. It is (t., ,.,,. the
^^ords,.tLo,,l^V.ts.,., .,..„.,,,. r..i.,,rt,..l. .as.. [r/.,.,W ro///,ry r.
rj,l. V. /.•,,,,.,../,/. II L.,Juiv •,.„, i,s.,;tj, „,^^, „,^ ,,„^^, ^^^^;^^ j^-J
r.-a.l as a wl.,,1.. ,„ ..r.ler to ascertain tl„. trm, niea..i..g of it. several
.•laus..s. an.l that the wor.ls of ea..h ,.laus,. should 1... so interpreted
us to bring them into harmony with tl... oth-r p.ovisi..,.« „f the
de..d if that int..rpr..tation does no violence to th
which they are natiinilly siiso..ptibl

Selborne) yon may disn.gard the lit(.ral

give them another m..aning if the words are s.ifficientlv Hexibl
bear that interpretation: Cdledonian Rail. Co

e m..aning ..f

or (as was said by Lor.l

ds and

le to

meai.ino- of t)
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/.'<///. ('„. OH.H|),«iA|.J..rttM. II l,,.t 1.. IJ-.'." -AW// A.V/sAn- l;,nl.

,r,if, V. A»/v/ /h.fin.,.,
I

|!i(Mi
! A. r. .'(;(». af

l.p. •>(iT, -.'(iX ; »;!( L. .1.

Ch. .')Mi. lit p. V.'O. F,..r.l I»a\..v.

" Now. I ajfiv,. that ill a ..onv.-yaii ,f I.-uhoIioIiIh. Iiow.-v.t
iimrlintif, uiitfclininil, ur uiiirrfuiii tlic woniM iin.hI niiiy be, if y„ii
MM* an ftppiiivut infoiifioii (luit hr lipil ,.>fnt.. r-lmll pas^ tli.-n it

may Ih- ii.'l.l t.. pa«». Luokiiig. llim, at th.. ,K>,.,1 Im.Ioiv un, aii<i

endfavouriiiK to astvrtaiii thi> i:.tmiti<.ii, I shoiiM n..t tiiy«..lt .om,.
to till' (•..mliiKi.,11 tJiaf it was tlif ulnious iiit.'iitian ..I ih,, parti.M—
or, iii.l...'.l. tli..ir iiitciilioii at all— that tli« l.gal .-Mat.' should pass.
I atlopt tin- priiuipi.' htatcl In my brother Vaughan Williamn in
the roiiisc of the arjjiini.iit, that on jfr'nitinK or a.-xigniiiff a term
of years, theiv nmsf, in order that the h.jraj ..Mate may jmss, b..

8omo words which iinjily the intention to part with tlie possession.

"

— /« /v H,„r/„i/, llrahw V. It,n,l„;,,
\
\\M\] | ('1,. (;r, at pp. :»,

7;">
; ;:» L. J. Ch. t;M, „f p. 70, hord AKer.stone, (,". J.

(Heo alsoy>W, Uepiignaniy in l)eeds.

)

Ambiguitiei.

"It holdeth ^'enerally that all nmln-uity of wonls by matter
within the deed, and not ont of the deed, sliall be holpen by eoiistm.-
tion, or in some ease by eleetion, but never by averment, but rather
shall make the deed void for iineertainty. "Uiit if it be iui,hi,,„itm

litnix, then otherwise it is."— //,/,•. M,,.,. of tl,r I,,,,,; \{v^. •,':{.

" It is al.so a settled eanou of eonstruetion that where a clause is

ambiguous a eoiistruetion whieh will nmk.- it valid is to be jaeferred
to one whieh will uiak.' it void. This is analo^'ous to the rule laid
down in (inn v. Pnus,,,, (IM.-,ri, (i H. L. ('as. til ; -.'(i L. J. Ch.
47:5, referred to in Al>l.„tl v. MMhtm, (IS.jS), 7 H. 1,. C,is. OM

;

2S L. .1. Ch. 1 1(»."—J/,7/,s v. />//»/„///,, [|S!»|
J 1 Ch. .>7(;, at p. :am ;'

tiO L. J. Ch. :{(;-,>. at j.. .{(i7, Kay, L. J.

(See also mdv, pp. ,s:{, l;{;{— 1;{7.)

Deed operating^ Two Ways.

// a ihiil rati ojunitr tiro uai/s, that roiisi.s/riif iillli tl„- iiilnit

xJron/,/ liiin ip'irf ijinii to it.

Tlw iilfiiiitift hI,i,i(I,I I„. i„it in ft,,' lioxt i,rotiltil,lv jmitioii aiul thv
(ii't'iiulunt ill thr Irilxt <Mrtliilixomi\

Tlw coiistnictioii thiit iriiilim tlir dud rnlid nhniild In- iidoptcd.

-^ " If a deed can, therefore, operate two ways, one consistent witli

the iuteut and the other repugnant to it, Courts will be ever astute

•isVifcir
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nn to construo it m > (fiv.. ffferf t-. tho int.-nt ; nn-l th.. .•onutrnr-

tiou. I iiHfd iiuf iiil.j, iiiii^i lit. iiiiul.- 1)11 itin t>ii(iii. .I..C1I." s„//i/ V,

/!./•/«,, (IM-J.i), •,< n, .V is, :{,s, at pp. IS, |!». 1)„||,,*. ('. .1 (ThJM
riilfl wiis rMfHiT.-.| to ami f.pli...l l.y Wil«l.>. ('. J,, i„ tli.. (.u-.' of
/'•','/ V. //<m// flsIS), II II. ]\ «.-,', af p S7U; 1; I, J il It

III. at p. Iir J

" (i.. 11. .rally sp,.„kiM;f. wli. tv (h.-n- nn- H,\,-ra\ ways in wliirh fh..

coiitra.f iiii;:lit l..' p.'il(,riii.M|. that iiiimI< is ml.ii.t.il wliii'li in tiic

l-nst prulitiihlf to til., plaiiitiir ikhI tli. I.Mst l.iirf liciis,,nir to tlir

•Iffiinlaiit "

—

Ciuliliiii n V. Ali.r'iinln- Is IS . (i t ]{ 7;i|_ „( ., si | ;

IX li .1. ('. I'. 71, uf p. ,s:!. Maul.., J.

"Hut siipjMw.. w.. import int.. tliin la^.• tli.' rul.- that wIkt.. a
iloiibt exists iiii.l oil., iiioih' of ooiiMnictioii r.-iidtTs a .ontniot vali.l

ftii.l til.' oth.T iiivaliil, the forin.T hIioiiI.I !»• adopt. «]
"

—

S/,r/r v.

//ot llNP.M, lit L. J. (i •'. NK, at p. !i;i. Ki!,., ,).

" \Vt' think that th.' words in th..ir ordinary a. (•.•ptation <irc

nipahlf .ff fxpri'Shiiij^ a pii>t or a loiicurr.-nt lonsid.'ration
; and as

upon (iiif constriiition th.' iiist-.iiin.'hl i> soid, th.. other is |c, Im-

adopt...! which nia>- •« it vali.i. "-//..,/., I'ait.>,,n, .1. .leiiveiinfr the
judj;i;iiii'nt of the ( 'onrt.

" If a deed can, therefore, ..perat.. two ways, eoiisisteiit with
tile int. lit uikI the oth.-r repiijrnant to it. Courts will h.> ..yer

ustiite so to e.instrue it as to fjive cHiMt to th.- iiit.-iit ; and tlin

I'onstruetion, 1 hcmI not add, niiist b.' ma.le on the .ntire .h....l."

— S,/uii;' V. /w'/ (iSol), !i Hare, 47. at p ".: ; Jd h. J. ('h.

;f(t.\ at p. ;tl'^, Ttiin.T. V.-c.

"xVs it si-eiiis to me, tiie words of the a-TiMinent hav.,. not a
double inteniliiient . liut KVeii it tli.-y had. th.-n, u.cor.lini: to tlit»

ninth rule for the einstriietion of dee(l,s, giv.'ii in .^heppard's
Tou.hston.., p. SS. 'If Words have a double infeiidni.'nt, and the
one staudetli with law and th.' other i> apiinM law, th.-v ar«' to Ije

taken ill that sense which is aifrc'iihlc to law.' "

—

Fir^.^t // v. hmiiil
(IH-Oli. 10 Ex. .-.SI. at IK .-.117. >.\ L. .1. Kx i:i(i, at p. l.j:},

Martin, li.

"It is undoubted law, that a de.-d that is inten.led and ma.je to

one purpose, may enure to another; for if if will not take effe.'t

that way it is mteu.b'd, it may tak.' ettVct another way." [Sliep-

pard's Touchstone, H-,'.] •• Tliere is an iidniirable judgment of Lord
Chief Justiee Willes on tins subject, in A'w d. Wilkinxon v. Tnui-
marr (17'jM), 1 Willes, tiNj, whidi has a considerable bearing on
the point in 4uestion."— J/o«//yi/ «//// v. Mdiiihhiiihj ( l^•l:»), ;i Jj(.

S
S

3
8

AV.i.vi!WMr^> .feM]C> . /S^
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O. & J. r.7-i, at p. .589 ; 2R L. J. Ch. :50.% at ,.. :m, Lord Cholms-
ford. L. C.

"It seems to me that there would bo monstrous injustice if the
husband, Iiavinp suffpestcd one construction of the deed in the
old suit and succeeded on thiit footin-, wer.. allowed to turn round
and win the new suit upon a diametrically opposite construction of
the same deed. It would be phiyinjr fast and loose with justice if
tlie(\)urt allowed that."— r,VW,/ v. (,\„ii/,/ (lS,S.->), ;{(( (>h I) :>7
at p. ,s-J

;
.-,4 I. J. Ch. 1 J.Vt, at p. 1 1(!.{, Bowen, L. J.

Words how Interpreted.

77,r >am/s of a ,l,nl ,„; In !„ iiihrj.nt,;! I,l,r thr >ro,;U of am,
otiicr irnriiKf.

Thr n-onU of „ ,l,,>,l slwuM br r,a,l i,, thvir onlinan, pnmuvii
in.il ijfummatlnil .srn^,. ,,,,/rss sm-l, „„ inhrprrtofim, iroiill

Iniil to some ahxiinlll!) or imonrniinor or ironhl hr ,,hnil,i
rvpuiimid in tlw Intrntio,; of thr fuirtir^ to Iw roll, ,Ud from
olliir jjiirts off/ir (liril.

" Tlie same sense is fo be put upon fh(« words of a contract in
an instrument under seal as would be put upon (he same words in
any instrument not under seal; for the same intenti.m must be
collected from tlie same words of a contract in writinj,', whether
with or without a seal."—.SV/A/w, v. S,;,„lr (ISI(I), 1:5 East, (;;{ at
p. 74, Lord Ellenboroiigh, V. J.

'
'

" It is equally a settled rule of law, where ambiguous expressions
are used, though you are not at liberty to ju-ove by their declara-
tions what the parties meant, you an- not only at liberty, but you
are driven to supply yourself with evidence to know what is the
meaning of such expressions. If I have to decide on the moaning
of a deed, in which some technical word, .soin.' word of art, ol
which I may be ignorant, is used. I must have r.-course' to
dictionaries an.l lexicons, in order thai they may instruct me."—
Thr All.-drii. V. Dnniunoml (Jan. 184;;), I Dru. i\c Warr. Ji-VJ at
p. -"((IS, .Sug(b-n, L. ('.

" The words of a deed are to be construed like those of any
other writing, according to the ordinary u.s.> and application of
Wwmr—Iimn V. Cooprr (A).. I,S4-J), !) JI. ,^i W. 7(U. at p. 7()S

;

11 L. J. Ex. ;{;'.•), at p. a-..'7, Lor<l Abinger, C. B.
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"I believe the authorities to be numerous and clear (too
numerous and floar to make it convenient or necessary to cite
them) that, where lan},'ii;ige is used in a deed wliit-h in its primary
meaning is uiiaiubiguous, and in wliidi tliat meaning is not
exeluded by tiie context, and is sensible with reference to the
extrinsic circumstances in which the writer was pbieed at the time
of writing, sudi [.riniary meaning must l)e taken, conclusively, to
be that in which the writer used it ; such meaning, in that ease,
conclusively states tlie writer's intention, and no evidence is

receivable to show that in fact the writer used it in any other
sense, or had any other intention. This ride, as I state it, reciuires
perliaps two explanatory observations; the first, that if the
language be technical or scientitio, and it is used in a matter
relating to the art o- science to which it belongs, its technical
or scicutittc must be considered its primary meaning ; the second,
that by ' sensible with ref<'rence to the extrinsic circumstances '

is

not meant that the extrinsic circumstances make it more or less

reasonable or i)robable is what the writer sliould liave intended ; it

is enough if those circumstances do not exclude it, that is, deprive
tlie words of all reasonable application according to such primary
meaning."—,S7wc V. »'//.«/» (August, ISfJ), !l CI. & V. .'J.i.j, at
}..

'):',
;

.-) .Scott, !».>, at pp. 1001, loOJ, Cleridge, J.

" In construing the deed, we must adopt the established rule of
construction, to read the words in their ordinary and grammatical
sense, and to give tliem effect, unless such a construction would lead
to some absurdity or inconvenience, or would be plainly reiaiguant
totiie intention of the parties, to be collected from other parts of the
deed."— JI/iiik/ \ . ( 'ro^r/r,/ (

1 S.",
1 ), (i Ivx. .V,>-.>,at pp. .y2U, .VJO, Parke, B.

"Then conies anotlier rule, and that is, that you must not
capriciously interfere with the ordinary niiNining of tiie words,
and further, that if you do interfere with the ordinary meanin<>',

you must interfere as little as pos.sible."

—

Liiciki v. Lid-nut (1H77),

7 ("h. D. •,'.">•">, at p. L»(i(); 47 L. J. Ch. -JO:',, at p. •,>0.-), .Jessel, M. u!

E

-• r O

«
3

Technical Words and Phrases.

Tirlnilciil (i-iinls miil ji/inisr-s Imri' tlnir rornrt tirhiil, il iiintiiitKj

ijn-rii ti> tliiiii lU'/r.-:.-: roiitnir'/ lit the mil nniniinii mt<l

i/ilt'iitioii <it' thi' j)iniii'.\.

•'The re.al intention of the framer of the deed, tlie written
dechiration of whose mind it is uKvjiys considered to be, is the end
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and ohject, to the discovery and effeotunting of wliirh all the ndes
of fonstru.tion, proix^rly so culled, iire uniformly directed. Wher.-
technical words or phrases are made use of, the strong presumption
18, that the party intended to use them according to their correct
technical meaning

; but this is not conclusive evidence that such
was his real meaning. Tf the technical menniug is found, in the
partu-ular case, to be an erroneous guide to the real one, leading to
a meaning (contrary to what the p.irty intended to convey by it, it

ceases to answer its purpose. The deed may be drawn iuartificially.
from Ignorance or inadvertence, or other causes; but still, if there
is enough clearly to convey information as to the real meaning, the
object is attained. The mind is witli certainty dis.'overed, and
being known, must be the guide, or the act and deed would not be
the act and deed of the party, but of the Court. Because the
words, wliicli are tlie signs of the ideas of the persons using them,
are in general, and in the correct use of them, the signs of ideas
different from those of which in the particular case they are found
less technically and correctly, but with equal certainty, to be the
signs: can it follow that they are to be construed, to represent the
ideas of whicii they are known not to be the signs, in preference to
those of which they appear to be the signs? Where is the
authority that compels the Court to go this length in its adherence
to technical meaning ? The contrary has been long and universally
establishe.1 to be the rule by the higliest authorities from the
earliest period, without a single one to the contrary. Many cases
may doubtless be found, in which technical meaning has been
allowed to prevail, nf>twitiistanding some appearance of a contrary
intent

;
but this has been where tlie manifestation of intent was

not deemed sufficient, to get over the presumption in favour of the
legal construction.

. . . Tliere is no case or dictum to be found which
requires the Court to adopt the technical sense, in opposition to the
act.ial meaning of the party : on the contrary, the authorities
uniformly demand the preference to be given to intent, ovr
technical import and iinmr—ChnhimnlvIn, [M.irqmx) v Clinton
[Lnnn (IK'in, •> J,, ,t W. 1, at pp. !)], !,•>, -kJ, Sir Thomas
I'lumcr, M. K.
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Words capable of a Two-fold Interpretation.

mr,r ,ro,'dx „rv rapahh- of a f,n,.fol,l h,ferpr,Mion, s,„h Inhr-
imtafmn shouM hv nrriml as tn„l. fo nudr th. .l,r,l ,,00,1.

" WherP wonls an ..apnW,. of a two-fol.I construntion, even in
the oa.e of a dee.l (and n.n.h more of a will), it i.s fu«t and reason-
able that 8ueh eonstruofion should l.e received as tends to make it

f",'m~;;
'''"""" ^- '^"'''''>'''>" 'l~-5^), --5 P. Wms. •,>.-,8. at „ 'm

Lord Talbot, L. C.
'

" It is a rule tliat, when* words are capable of a two-fold con-
struehon, even in the e,.se of a deed, and mu.-h more in the ease of
a will, such a eonstniction shall be reeeive.l as tends to make it
good. -Th.llnsxo,, V. Wou,lthnl (I7f)«). 4 Ves. -ITt , at v .•{l->Lr "rence, J.

• I • >-i

Same Words in Different Parts of Deed.

Th,' xmn,' ,ro,;ls l» ,hfth;;,f pnrU of a ,l,,,l ^ho„/,i h, ,,k;.H the
name mvauinij.

" I do not know whether it is law, or a canon of con.struction
but ,t ,s good sense to say whenever in a deed or will, or other
docun.ent, you find that a word used in one part of it has some
dear and definite meaning, then the presumption is that it is
intended to mean the same thing where, when used in another
part ot ti.e document, its meaning is not clear."—/// rr liirkx
Iu>H,o„ V. liirks, [I.MIO] I Cli. 417, at p. 41S

; OJ) L. J Ch 1-24'

at p. 1-,'t), Liudley, M. li.
- ^. J. l^n. 1^4,

General and Special Words.
Doctrine of Ejusdem Generis or Noscitur a sociis.

(Mi'iirnil iforiln uf (t (liT(l arc

m
a
C
q

-.1 "

«
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ir/inr f/i'iwrn/ iron/ nri' fhlhiinil hij njuvinJ imrils, tin .s/iiria/

inirdx limit flic ifruviuil irnrdx.

If Ihv piDtiriilur irordu ixhaiixt tin- irholt- fjciius. tlir ijnicriil iriirti

irfirx to soiitf Idif/rr genus.

" The third ninl tlic ]iriiici]Kil rciisoii is upon u miixim mid
pnnfi]ik' of tlie hlW, sril. i/iinn/lo rnrtti roiitiurt iinni-dlrni rlniisiilinti.

postctniiiv (lisrriitlif ml nrlm sjicidliii, i/iiu- i-IiiiiskIh iiiniruli sunt nm-
M-iifiiiii'ii, iiitt'r/iriliiiiilii i:sf rurfn xiriiiiiliiin nrlxi sfurialid. Tlii' saiiic

rulo nhnost word for word is jiut iiii<l a^Tt-ed on hotli sides in 7

Ed. III.. \()'.\. Miirijir;/ Mditiiiiirx <^Vsy Lit. lie|p. .'it.') : lloh. l?-.'],

sYvV., ' wliere a deed sju-aks liy <;enenil words, jiiid afterwards

descends to special words, if tlie speiial vi.,tU ajiree to the <.'eueral

words, llie deed sliall be intench'd nocordiufj to tlie special woids.'
"

—4 r:,/-', ji. 44!l, Part MIL, l-VH. [Allhuni's Cnsrt.

"Another rule or jirincijile in law, "i-i/,^ iiinintlis i-hiiisiiln iiim

IMrriijitnr ml 1(1 ijiiiv imti'ii spiriiilitiT miiil iitinpiihiiiMi : and theie-

fore, when the deed at the tirst contains special words ami afterwards

concludes in fieneral words, hotli words, .as well general as sjieciai,

shall stand ; and it is well said in :!.'» 11. Vlfl., Dyer. ")(), suhseipient

words may ijualify and aliridp', Init not (h'stroy, the generality (pf

the words precedent."—4 V„b; j.. 4")l», I'art VIII., l-Vlh.

" From all the cases upon tiiis subject it appears to be deter-

mined, tliat h<)we\er general the words of a covenant niav be if

standing alone, yet if, from other cov(>nants in the same deed, it is

]ilainly and irresistibly to be inferred that the jiarty could not have

intended to use the words in the general .«(!nse which th(>v iinjiort,

the Court will limit the operation of tlu' general words. The
question, therefore, always lias b(>en, whether such .-in irresistible

inference thtes arise!' for if such an inference does arise from
concomitant covenants they will control the general words of an

independent covenant in the .same deed."— //r.v.vc v. Slrrmsi,,,

(180:{). :{ B. & I', od., at ],]). o74, oTo, Lord Alv.anley, I'. ,).,

delivering the judgnictit of the Court.

"I have admitted, and again still admit, the general rule to be

tliat the general wonls of a deed are to be restrained by tiie othi'r

parts of a deed, if the intent .so to restrain them be apparent
;

yet

I think it wcmld be of the most dangerous (ronscipience if the

judges of th. land were to permit themselves (which they have no

right to do) to ccercise vague conjectures about the hardsliip ot

eases, and to consider ingeniously what tlic parties must have
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meant wl.en tl.o w„r.k us.vl aiv clwir an.l ,.,....!.,.. ,ul,uittinR of
n.. M,nl.,p,„t.v ,it all; an.l wl.on tl„. n...,l,., xvl.i.h th.- plaintiff
I"'n.t. out. j.iv,.s t., .,v,.ry l.ran, L of tl„. ,.ov,.n;n,t a rl..ar an.l
<l.-t.'n,Mnat.. .n..ani„g. Tliis woul.l U- to n.ak.. m ufu- .1,...,1 for tl...

imrti,..., not to j.rono.in,.,. „,,.,„ tl„. ..ontract uhi,.li tlu.y I.a .v n.a.l..
tor tli("nis..lv.'s." -A7/»/ v, .V</ />//,/// (l,s|!(, l IJ ,{ jj -j., ,^4.

P- -'i-iS I'ark, .1. '

'

'• <;.-n. rai wor.ls followi„n: ,,,„„iti,. „,„,!., „,,. onlinarilvconstrucd
fts hmit,.,l to tlnn-s ,>W,.,, „,,„,./., ,vitl. those h..f,av ..nunioratwl

"

— /A//r/v„„ V. /IM./>nn, ilS(it), | r C. I?. \. S. (i7^ at .. •!!»()• ;{4
I-i.<M*. I'^!».,H p. li-M.:rl...C.J. ,.i,.,.i l.v Hawkins..!., in
//'"r,r V. yy.... [|8!»7] I H IS. .-,7!., at p. oS,;'; ,;,; L. j q 13
o(!4. at p. ;!(;;»).

'

'•That las.. [/.',v/. V. /V//,r (isdd), L. i{. 1 (".('. 07; :{.-, ],. ,]M C. 17«j falls within th,. rui<., that if th.. particu'lar wor.ls
exhaust th,. wh.,],. ,/,.„... th.. ^^..n..ral wonl n.ust r..f,.r t.. some
lar^'t^r ,/,«„>•."_-/.;,;,„/,./. ^ Srlnnnlz (isii.s,. \, |; ;- (] p :}i;{
'It p. :J1.-)

; ;i7 L. .1. CI'. 7s, at p. so. WiMt's, .J.

'
• '

'

'

" It is t., 1,.. oI,s..rv(.,i that th.. rul.. a.ln.it.s as every ml.' of con-
.stru..ti..n ..f .l.„.un...nts must a.l.nit. as it is after all hut a wo.kinff
canon t., ..nal.l.. us t., arriv.- at th.. m..anin,ff .,f th.. i.arti.ular ,loou-
....-nt-.t a.l,n,tsof h,.in- ,p,alifi,.,l hythe ,.o„tents<.f the .loeument
.
self, an.l tlM.re are many classes of eases in whi.'h it is obvious

thrit th.. rul,. woul.l hav,. t.. h..n.l."-AV// »/'.Ar.sv,/ v. (Inanlum. of
lourot ^,„th Poor L,„r V„;„„ (ISS!)), -J-J r^. 15. j, .-,.--

^^ -,j,

OfJ-' ; .^S L. J. il ]{. .-,7;{, ,,^
J,

.--;
J5,,^^.^,,^ ^ ^

»
»

•

•

" Where you fin.l the word • whats,,ever ' following as it does
upon e,.rtain substantives, it is often int.'iided t.) rep.^1. and in this
case .loes effectually r,.p..l, th.. impli.-ation .,f the so-eall,..l .loetrine
of ri„.,U-n, r/'/"r/.v, whi.h. 1 think. has.,ften been m-..,l for the sake
ot giving n..t the true etfe.-t t.. the eontracts of parties but a n-ir-
rower ..ffe,.t than they w,.re int.'n.h.d to have. "-//>/,/ at 1, .-,(i(i

•

L. J. at p. .-)7S, Fry, L. J.
' l

•
.

" Nothing ean well be plainer than that to sliow that i,n,m tarlr
g..n.-ral wor.ls ar,. to b,. tnk.ni in their larger s,.ns.>. nnh-ss you ean
hn.l that m th,. parti.ular ease the tru.. ....nstru.tion of th.> instru-
ment re,p„r..s y.,u t.i eon.-lnde that th.-v are inten.l..,l to be used
in a .sense limited to things rin..lrn> ,„mrls with those whi..h Inve
been sp,.eificvlly m..ntion.^.l b.-fore."-,/ ,„/„.«,» v. An,l,r.son ri,S4.51

1 Q. K 74!». at p. 7^:]; .i4 L. J. U. B. 4.^7, at p. 401^: l.J
fcislier, M. R.

m2
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" General words nrp always construed so as to give effect to, and

not 80 as to destroy, tlie expressed intentions of those who use

them. Good illusti-utions of tliis princijile will he found in I'di/li

r

V. IIoHiirx/iiim (iMj:)). 4 M. & S. ^'ili, nnd Lim/o v. Li>"/o i\K-i'.)],

1 Heav. 49<)."—7// ,r I'rdiiis, [l^<i),S] •> Vb. 182, at j.. ]!»(»; ti?

L. J. f"h. 454, nt p. 4-"»8, Tjiudhy, M. !{., delivering the judfrnn'nf

of the Court (Lindley, M. R., liiphy and Collins. L. JJ.).

(8ee also aiih; p. (i'-i, and po^f, p. •'{] I, Statutes.)

Exceptions.

" His lordship [Lord Kenyon, (A J.] then ohserved, that the

general mode of construing deeds to which there are e.\<'eptions,

is to let tlie exception control tlic inf<trujnenf us far as the words

of it e.\tend and no further; and then u]Min the case being taken

out of the letter of the exception, the deed oj)erates in full force."

—Bourinij v. Elni'ilic (17!tU), 7 T. li, -Jib, note (,i).

" It is a rule of construction, that where there is a grant and ari

exception out of it, the words of the exception are to be considered

as the words of the grantor, and to he construed in favour of the

grantee."—7^///(« v. Bciniiii;/ (1^•J0), •'> 15. i^ C. !-i42, at p. H.'ii),

Holroyd, J.

" It is a settled rule of construction that, where there is a grant

and an exception out of it, the exception is to be taken as inserted

for the benefit of the grantor, and to be construed in favour of the

grantee. (See Sheppard's Tcu(;hstone, 7th ed. (1S','()), p. 10(1;

C>ir</i(jtin {Earl) v. Aniiifni/c (l&r-i), ',' 13. & C. li»7, and liii/Ziii v.

I),n,ii>Hj (IS-JG), o B. & C. ,S4-J ; 4 L. J. (U. S.) K. 13. :}14.) If,

then, the grant be clear, but the exception be k) framed as to be

bad for uncertainty, it appears to us that, on this principle the

grant is operative and the exception fails."

—

Sun'// lirotherx, Ltd.

V. Bvtlie//, [19('2] •,» Ch. b->:\, at pp. .>{7, 5:38
; 71 L. J. Ch. b-VJ,

at pj). (>o7, Go8, Stirling, L. J., delivering the judgment of the

Court (Collins, M. 11., Stirling and Cozeus-llardy, L. ii.).

Transposing Words.

" It has been truly said, in some of the oases, that the construe

tion of a deed does not depend on the order of the covenants, oi

upon the precise terms of them ; but that regard must be had to

the object and whole scope of the instrument."

—

Iticluirds v.

or
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lihwk (1848). (I ('. n. 4.S7. at ,.. 441 ; IS L. J. C. p. ir,. at v 17
Wilde, 0. J. '

'

Chan^'ing Words.

'• H.T.-. thprofor... in cr.l,.,- \„ n-iv,. ..fK.t („ tlif iut.>iiMon of the
sum.n.l.Tnr, wo must Miy tlmt wlicn he hmxI tin- word w I„. ,„ennt
'///'/. And tluT- is no fas., in wl.icli any ,lifr..ivn.p Ims heon mad.-,
118 to thi8 point, botwcon a will nn.l a <lop(l, wh.'ii tho Court an'
eonsid.'iing liow tlic iiit.Mition of tlio parties can !.. eifeeted "—
Wri.jhf V. h'n„i, (17811). ;i T. M. 470, at p. 47:!, Lor.l Kenyon,
I . . J .

Operative Part and Recitals.

(/'//-/, ///,. o/j,nifin- imrf <,/ „ ,l,r,l Is rl,,tr It cuniwt Iw cuntrcllnl
I'lj thf reelfills or otiiir jmrfs of !)„• ,/,.(,/.

Wh,i) tlw o)H,,itirv i>„rt of >i lien/ Is (iiiihltjiioiis, or goes hiiiOn'l

tl„- nrltiils. It mill) lu vontroll,,! Ijy tlw rccita/s and otiu-r

liiirts of til, ilail,

Wlirii tlw iiortis of thr o]i, ratiir part of a dp,-,! ,tre (icneral, timj
mail Iw vonli-olhd In/ tlw rirltals or otiwr /larts of tlw deed.

If lioth tlw n rlials and the ofwratlre i„iet arr rliar, Imt tlwij are
iiieoiislstiiif iiltli laelt oilier, the oiierative part is preferrei.

" The reciting part of a deed is not at all a necessary part either
in law or equity. It may he made u.se of to explain a doubt of
the intention and meaning of the parties, but it hath no effect or
operation."—7;«M and Jloidayne's Trt.vr ( KJiCj), Cas. Ch. ;ird ed 65
at p. 101, Holt, C. J.

'
'

'• If the operative part of a deed l". doubtlully expressed, there
the recital may safely be referred to as a key to the intention of
the parties; but where the operative part of the deed uses language
which admits of no doubt, it cannot be controlled by the recital."

—Bailey V. IJoi/d (1»-'!J), o lluss. ^m, at p. :J44, Sir John Leach
M. R.

" When the words in the operative part of a deed of conveyance
are clear and unambiguous, they cannot be controlled by the recitals

or other parts of the deed. Un the other hand, when those words
are of doubtful meaning, the recitals and other parts of the deed
may be used as a test to discover the intention of the parties, and
to fix the true meauing of those words."— /r«A/t v. Tremnion
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(lS-)0), I,-, (I. IJ. :;{;{, „t p. 7r,l
; If) L. J. (J. ]}. 4;-iH. nt p. 4«'2.

I'attt'soji, J., (leliv.'i-iiijj tin- judgnicnt of the ('..iiit.

"It is tru.' that tli.' (\>urts liiivo hfld—(md tlii> uiithoritips an-
very inrnn'ous on tlii.s subject. I will just statH fhcir ivsult, they
may bo found iu alrnr)st every text-bwik on convi'vaiiting—flmt you
cannot control clrar words of oonvcyanco by wor.ls of rccitul. That
is one canon undoubtedly. ]5ut the expression 'clear words of cn-
vpyauce' is sultject to interpretation. For instance, the doctrine
is as applicable to relea.scs lis to anythin-; else, and the .'Xception
will be t'ound to bo always, that pMieral words are not within that
description of dear words of conveyance whieh cannot be con-
trolled by the recital."— A'W.c v. L„n/ l\'n,si„,,l,>„ ^IHofl). > K.
& J. :•>;{, at p. 7(i!»; •>:, L. J. CI,. 7ii.-,, at p. 7!l!», Sir W. IWe
Wood, V.-C.

" I do not dispute the proposition which was arpued, that if yoii

find in a settlement recitals indicatino' various panels enumerated,
from whence it is to be inferred, fr,,m reiidiii<; the recitals alone,
that these parcels, and these alone, are to be included in and made
subject to the provi.sions of the deed, but yet you find that in the
operativ.> part of the deed one or two of tliese jiarcels are omitted,
the ('ourt may be of opinion, upon the (•on.slructiou of the deed,
that the jiarcels. which are omitted in the oj.erative part, are
omitted by mistake, and are not indiuh'd in the provisions of the
deed. Andtheconver.se of that projjosition is also true

; [larcels

may be included in tlie oj.erative part of the deed whicli the
recitals and the rest of the deed show to have been inserted tliere

by mistake. Tliere are several cases to that etlect. and atuong.4
them the well-known case, before Lord Manstield, of Mi.orr v.

Mmirath [(1774), 1 Cowpcr, !»]."_/;,„vv/('/ v. \\'i,alt (l.S(i-J), ;{()

Beav. 44-,', at p. 44:i, Sir J. Romilly, M. 1{.

"It was argued, that tlie covenant ouplit to be limited by the
recital, and it certainly ought, if there were any ambi-uity about
it."— *'-.% V. Cr/isliil Viihwc (i,(.s Co. (ISii-^), ;iO Ueav. (ioti, al

p. til J, Sir J. liomilly, M. 11.

"It is of the greatest conse(pience to keep distinct the different

parts of deeds, and to give to recitals and to the operative part their

proper effects. I have always held, that where tlie recitals and the
operative part of a deed are at variance, the operative part must be
officious, and tlie recitals iiiofhcious. I do not .siy inoperative, for

the recitals may be useful in explaining ambiguities, but I cannot
give to tliciu such ellect as to introduce a new covenant into the
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ihe,i."—y,j,„>!/ V. Swif/> (iN(il), I,. |{. 1 K(|. 180. nt p. IM;
•i'l Hpiiv. 87. nt ).. !MI, Sir J. li..milly, M. I{.

'• I find to roiisiiliT til., wlii.lf of tiiis suhjort in th.« (wo of /»'W.v
V. Lor</ l\rHsi,Hil„n [(|S.-,(i), >

\^ ^^ ,]
7.-,;.. -K, I,. J. CI,. :<»•,],

ami I iiiii .|iiit.. s)iti...ti.Ml. i.ftrr liaviiip- Ii.iiid tlir iiM.. iir-iini.-iit of
Mr. 'J'luii.T. fVfii iij.Mii til.' aiitlinritiis li.. 1ms <ite<l. tliiit, wlipro
tlior.' IS II iiMiiiitVvt .li>civ|„in<-.\ l»twf(.|i th,. ffcifiil iiikI the con-
Vf.VHii.f. til., n-iitiil I..'iiio. ..hNir ;is t.i wlmt wiis iut.'iultMl to bo
.•oilv..y.Ml. ;ili-l til.' .oiiv..y,ilir.' ;;i.iiiM. 1,,'yoiiil thf v.Mital, tilt' f.m-
v.'yiiii.M. will Imv.' t.) li.' r.'str.'t.'.l. .NO .l.mlit tliiit ml.- lias more
fr.'.iii.Milly 1m...|i li.'M t.. apiiiy to tli.' cas,' of rol.'iisfs than of
any otli.T .I.'.mI ; Imt tliat .lo.s not iiris.' I'rom any clilfcrcncc in
|.iiiiii|.lc, Imf simply li.'iaiist' tlu' iii.oiisist"ncy is foiiml in releases
moiv tr.(|ii..ntly than in otlnr .I.imIs."—htuiir \. ./ii,ii,r listlti),

h. U. I K.|, .ftn, at |i|.. ;i(;4, ai;.; :',.; I,. J. Cl,. ;{j!). Sir W. Pace
Wood. V.-C.

"Another tliin;^' wlii.li I think w.' may eonsider settled by
authority is, that when- the wonls of a eov.'ii.inl ar.' ambig' msnu'd
ditti.nlt to deal with, w.' may resort to the re.ituls to se." whether
they throw any li<;ht on its ineaninj:."— //* rr Mirluir.s Tnistx
(18;N). !»('h. I). .-,, at 11. !>. J,.ss..l. M. U.

"Till' nil. is. that a iv.ifal d.>.'s not oiitrol the operative part
• wh.T.. the op.'rati\.' part is cl.'.ir."— />«/n.v v. Tndiirll
(INM I. IS cli. 1). :;.-,(. „t p. :i.")S. J.'^.m.I. M. l{.

I'll.' tilt.' rule is ^ifivi'ii in th.' lanjiiia;,'.' of Lord Hatherlov in

A'"" '• v. LunI h'ri,.sh,f/f„i, [(l,'s;,(;), v> Iv. iV; J. 7.V5, at p. 7»i!» ; ,')

L. . .
t'h. 7!t.">. at p. 71t!»]. 'that yoii cu mot control i-lear words of

o:iV.'yanc.' by wor.ls.if re.ital,' but he g.i.-s .)n to p.iint out that 'the

xeeption will be I'.mnd to be always, that general words are not
within that deseiiption of cl.'ar w.irds of conveytinee which cannot be
.•imtrolK'.l by till' recital.' Au.l in Jrniiir v. .A////(r [(I.SIiti), L. 1{. I

K(i. :{)il
;

••!•> L. J. (^h. ;{2!)], wh.'re the authorities are collecte.1 and
.'xainine.l. th.' same learned judge a.te.l upon that jirinciple, relying
up.)!! L.ird Kn.'iiboroiigli's words in Vnijhr v. lloniirxlr"- I U-^),

4 M. i\c S. V>.\, at p. f-Jiij, 'the g.'iieral wor.ls of a r.-. ..se n. .y be
restrained by the jiarticular recital. Common seic ; req-ir, , that

it should be s.(, and in order to construe any ins^ri loi.-i •uly, you
must have regard to all its parts, and most i .-j,.'cia,ly . ' the par-
ticular wor.ls of it.''" -Jhnihf/ V. Cuntfs cV Co. (IHS.jj, 2'.) Ch. D.
"»ii(», at p. 'iU : 04 L. J. Ch. •")77, at p. .>7:), Kay. J.

'• From that case [J/oc/r v. Mmjiatli (1774), 1 Cowp. f)] I get
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in addition fh.. loading prin.iple laid dowii. that the rooitals
arv til.' k.-.v t.. wl.ut is int.nd.MJ tu h.- don- l.y th.. <W<1. and that
though K.'n.'ml words may Ix- put in to jjuard againRt an an.id..ntal
oniisdioii, yet in the abH.'nci'of a.iy indnation of a larger moaning.
tho dwd niu t 1m. Ii.-hl to ndVr t fat.-s or things of the samJ
nnturt' yr des.rij.tion with those which hav.) Ix-on ahvady ni.n-
timvil."—('r<„i,/i/o„ V. Jioraff (IMS.m. ;{(» d,. D. o!»,s, „t it ;{(>7 •

04 L. J. t'h. I l(l!t. at
i>.

I Ij,-., North. .1.

" Although it is true, as Mr. Wolstt-nhohi... said, that words of
general description lik.. tlics.' arc introduced in order to carry into the
assurance anything which by mistake has been omitted, yet in my
ojtiuion th.- things to be swept in must, /niwu f},r>,; be of the same
class and nature as those which have been specifically enumerate.!."
—I/'tW., at p. .tUi; L. J. at p. lll!», Cotton. L. .1.

•• Now there i.re three rules applicable to the construction of
such an instrument (an assignment).

" If the recitals are clear and the operative part is ambiguous,
the recitals govern the c.m.struction.

" If the recitals are amlnguous, and the operative partis eloar,
the operative part must prevail.

" If both the recitals and the o|ierative part are clear, but they
are inconsistent with each other, the operative part is to be jire-

ferred."- >/w;/, Ihnrrs (Issi), ir ^ ]\, d. o;.-,
,^, ,, Of^^^ l,,,.j

Esher, ^ A.

Ibid
. t p. .'M*, Lopes. L. J., .stated same rules in a slightly

diffei-eh.. way.

"I take it to be a .settled principle of law that the operative
words of a deed which are e.xoressed in clear and unambiguous
language are not to be conlrolled, cut down, or .pialitied by a
recital or narrative of inte lium."—Mark, nzir v. Ihikr of Uvmislnn;
[I89(ij A. C. 4l)U, at p. 408, Lord Davev.

Covenants.

Definition of a Covenant.

A cortnaiit /v a r'lni.ir of iiijtrciin'iit njiitiiiiivd in a (/mt (ir/iit/iir

hi/ recilol, proiisioH, or creption), iihinhij iitlwr iidrti/

sdpn/iifr.i/or f/,r tnith uf m-fniii /nets, or himU hini.si-lf to

perform, orforhvur doiixj, su/tnfJiintj or ntlicr.

A covuuuut is the agreement ur uouseul of two or more by deed
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.1. writ.njr «p„l„i ,„„, ,i,.|,v,.nMl. wl,..nl.v .,f tl... .M-r...,,, ,l„fh
promiM. to tl... ..tlHT tlu.t M.,„...thinK i. .l-n.. .Ir.a.lv. or .Imll U-
.lo„,. alt,.rua..|«. An.l I.., that t.mk. h th- ,.ovv„u..f' i« ,a\M tl...
«.VH,.u.itor

;
nn.l 1... to wl,o„. it i.s „„ul.. tl... ,.ov..„a„i..,.

"
-S/,,..

T(»i)/i. p. 1 1,1).
'

'

"'^'''"""
'^ ""'' '" this ,.,i«,., lunnul „„.l onh.,lv wonU an

•.ov..,.aut. •i.ro„.....;u„l ,h,. lik... to „.ak..a .ov....ai.t on which
t<. K«''<'u..l .11. ,i,tio.. .,! .•ov....,i,.t. Co,. ,1 ...,v,.„H„t „„.v l... h.ul h.v
ai.v oth..r wonls; an.l njK.n any |,art ..f a« apr....n.H.t in wrifi..-'^m what w..r.lH Ho..v..r it 1... ....f .lown. lor ....vtl.i..;. to 1... or not U,
b.. .lo...., tl... party to or with wl.on. tl... |,io,„is.. or agr....n.....t i.
nia.hs may l.av.- this a,.tion .,|,o.. tl... hr.'a.l. ol tl... afrr...|.,..„t."—
N/ii/i. Toitr/i.

J),
|(;-^>.

" Any wor.l.s in a .l..,..l. wl.i..l, sl.ou- an a-r....ni..n» f.. .lo „ thin-'
iiiak.. a ..ovnant

: as il it 1... a-r..,..| hy arti. l..s h.-tw...... A. an.l iT
that slo..k .shall Im in l.a,..ls of 15. „„til a j..intniv l... „.ad... U
»ulr,,„t„ pn,„„l, tl... int..n.st t,, A.; .ownant li..s a^iinst M,' tor
intfivst."— rw<//,/.v' />/,/. ('ov....a..t, A •,'

I, 'it..,! l.v (ii-ov... J., in
livimh^ V. hnj^ihh (|,S77,, ;; (•. \\ \)_ .yj .j, |, .,;,

"Th.. word • ....ventint ' .s,.,.n.s to h.. b..iiow...l tV..... th.' Latin
v<mrr,urv „r ,;„n;nl„.. which sif,Mii»i,.s a inntiml a-rr..,...u.nt an.l
a..t...ril, u|H.n .on(liti...i.s |.i-..i.oiii„l...l an.l ......|,t..,l l,y ij,,. ,,,,iti,.s

.•on....rn..<l. A .•ovcnant tl...n is a mutual .•on.s...it un.l a>jrr.'ement
t3nt.-r...l into b.-tw...... p.'r.s.ms, wh,.r..|.y tl...y stan.l houn.r.ach to
the other t.. iM.rforn. tl... .on.litions .<.nti-a..|,..l and i.i.l..|.t..d for.
S.) that u ov.naiit in this h.rg.'r s.-ns.- is tl.o v.-ry san... thing with
a .-..nfract or bargain lint fl... w..r.l is g,.n...allv taken In th.-
law,.f Kn-rl-.nd.an.l in,l....,l i. heiv .onsid..r...l, in a n..m. ivstra.ned
»en.s.., and appli..,! only to an agr....m..ut in writing nn.ler
st-al. \\y ....vvnants, tl.cr..forc. ar.. i.i..aiit tl.oso L.laii.s..s .,f ugr..e-
ment contuini'd in a de.-.l, whereby either j.arty .stipulates
for the truth of ..ertain fa.t.s, or l.iiul.s himself to perform,
or forbear doing, s..mething or other."— v> lUu- Ahr i) \\\yl
"Covenant." ' '"

"Neith..r the word covenant, nor the w.)rd agreem.'ut, is neces-
sary to au action of covenant, but a .le...l under hand an.l seal
t..stifying an agn.ement."—7/<>//,.s- v. r„,v ^K;:,;,, ;{ .s.vans. \^.^^,
at pp. (J47, U4S, Lord Xottingham'.s M8S.

" No particular techuical w.jnls are re.iuisite towai-.Is m.ukiu- -i

eovenimtr—Lant v. Norn-s {ilbl), 1 Burr. 287, at j). •>'.){), L.ud
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r<

MiiiinfipU] (<ito<l bv I^ml Clu'lrnufnpl. I^. f'., in .)foiif//uwif/ v.

M<m,/,iiHi,,i (IH.VM, :i Do O. a J. .•.:•.', at p. ."»!»(»; '.M I,. J. 01,. MOM.

nt p. ;U>7).

"The Court, liowc\t'r,miif.t liM)k iit tho whoh. of tliiw iiiRtriiinmit,

iinil if tlif-y Hml it <iiiitiiiii!« ii I'li'ur iif^n-fiiii'iit to ilo anv «et,

whf'thtT ill till- wiiy of I'dveiiiuif, prnvihinii. i>r i'Vimi <'xi'i'|)fi"ti, fln.ii

it in ilfiir tliiit nil iK'fidii (if cnvi'iiant nmv \»' iiiiiintiiiinil uti ili.'

iui*triim«iit."—.SV///««« v. Ilim-totm (1M'.>4), I Hin^. »:JM, ut p. Ml,
lionl (JilTord. (' .]. (.iti-il dy Lonl 'IViiLnlfii, ('. .1., in S,tmi»«,„

V. Eiislnhi, (l,s-2!l|. !l H. it C. .•,(1.-,, at pp. .•)|:i, .•.|4).

" It is* fully (!*ta^)li^lltMl tliiit no preciw form of wohIh Ih iii'ct.«miry

to i-oiiHtitiito II covimMiit ; 'any woiiIh in a dcfd wliii'h «/«»« <iti

iiijrnintiil to do a tliiiij; niakf a cownaiit ' [Com. Diff. 'Covenant,'

A. 'i^ ; but it must \»> dcur that flicy art- ni<ant to o|M'ral(> «v an

iiijnrmiiit, and not nn'rely an words of conditiim or (pmliHcation

[Com. Di^'. 'Covenant,' A. -l]."— H'o/nrK/tje v. Sfrirnn/ (lH.l.\),

^ 1 Cr. & M. titl, at p. (M?. Deiiman, C. J.

"It will be found iu those caws [Siim/m,ii v. Kiixterhn (182!)),

!» H. & C. ."((("i; (i liinjr. n\\\ Sulfoiin v. //oiix/oii„ (1«','4), 1 Uing. 4MM;

and neveral earlier ciiKex] that, where the words of the recital or

reference miinifested a elear intention that the parties should do
certain acts, tho Courts have from these infoned a covenant to do
such acts, and sustained actions of covenant for the nonperformance,

lis if the instruments had containod express covenants to jwrform

them. . . . Where parties have enterwl into written engagements,
with e.xpreswd stipulations, it is manifestly not desirable to extend

tiiat by any implications; tlie presumption is, that, having e.\-

presse«l some, they liave e.xpressed all tho conditions by which they

intend to be Ix.und. ... It is one thing for the Court to

effectuate the intention of parties to the extent to which they may
have, even ini[ifrfectly.c\<)res.sed themselves, and another to adtl to

an instrument all such covenants as upon a full ctmsideration the

Court may deem fitting for the completing the intentions of the

parties, but which they <-ither pur|)08ely or unintentionally have
omitted."— J.v/»//« V. Austin (IH44;, o Q. 11 (i71, at p. t)83; IM

L. J. Q. B. I ').">, at pp. 1"j8, 1o!), Lord Denmau, C. J., delivering

the judgment of the < 'ourt.

" No particular form of words is necessary to constitute a

covenant ; whenever a {larty by deed obliges himself to do an act,

that amounts in law to a covenant."—A'/V/Ay v. T/w (hunt JFrs/iTH
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IMI. f„. (1M4-.), 14 M. & \V. HIl.ttt p. H\r,- \.\ r,. J Kx «I0 at
p. m, I'.irk... n.

" It 1. iindoiihtPil law, that im purtictilui- wor.l. or form r»f

w..r<lH, JK nwi-Hwiry to r-.t.. » covfimiit ; t.iit thi.t any wonU an-
•ufficu'iil for that purfM*.. whi.-li ,liow an int.nti..n t . U^ »,uiiii.l by
th.' .I.hhI to .io or oinii liat wliich in tlin mibj.Hst of x\w covonant":
any Midi wonU ur.. Milfi(i..nf. an>l n-.m.- mkIi wor.U an- n.T..smirv,
to make H v(m'mu\."—Ii,iMf,/,,;//, v. s„„//, EiiMhri, ll.iil. r„. {\s',i)[
l<» t". U. til-,', at p <;:»•.», Muiilo. J., .|..|ivi>nnK '''" jit.lgm.Mit Of fli.'

('ourt.

" No purticuliw form of wohIh is n.M-.««arv to form a covmant

;

but. wlu.i*v..r fhH (;ourt .an colL-ct from tli.. iii.«truin.-nt uu
••upagfni.nf on tli- on.- (.i.|«. to .|o or not to .Io sonn'tliinp, it

iinK.nntH to n .ov.'nant. wlu-tli-r it in in th.- rwital or in any other
I«rt of th.' iimtriini.-iit."— 7y«. <;,:„/ North,,;, li„il. ('„. v. llonU,,,,
(1S.V,'). I-,' {]. IJ, .-,rti, ut p. »;o:>: j-.' 1.. .1. C. \\ n», ut „ .^i

rarko. IJ.
' '

"Th.-ro are wvprai authoriti.'« that a n-.-ital in a ,h....l niuy
amount toa cov.iiant. Thus, in s,,;,;, v. Chrh

(
|.jH«)

y | ]^^,. jo-j],

it was h.a.l that, wlifi'.- A. hy hiH .h.-l-poH, utt.-r rwitinj,' that li.'

was po>.(««H>.l of certain luii.ls for y.-ar^ of i ,-,.rtain term, assi>,'nwl
the Mtme to S. O.. with .livers . ov.'nunts, artides, and ajrreemeiitM
in the sai.l .h....l .-ontain.-.l, it was \w\A that this r.'citul I'whep'as
hi' wa.s" iVe. mount.".! to an a-i-.M-ment within tli.- in.'auiiif,' of
the .'omlitio.; of the ohlijjation, whi.h was to perf.irm all a"-ree-
inents in the •I.mmI

|
»e< aUo .l,ih„su„ \. l',.»-i,r (jllli), Velv. l?.)-

aii.i the remarks mi L„rd EW.oi on that -as.', in his juiif,'ment in'

li,-o,n,i„g \
.

\V,;,,h- !7!«),-,> M. !k V. ':{, at p. i.',]."— /?;„.,•,/// y.

HihUirh (lH-,!>
,

^
. \\. N. S. S4(i, at p. .s.^:!

; •>>< L. J. C. 1\
•ll\, at pp. ','•,>;{, 'l- : vVilliams, J., .h-liv.'rin.,' the ju.lpmont of the
Court.

"It is urge,; that the word ' .'ovenant ' is inapplioable to any-
thing but an instrument under s*'al It is true thu! the word \n
strictness does n.)t apply otii.;rwiw t!,an to such agn-enients as are
execute.1 under -he solemnity of a .seal. Ihit, in .ommoii parlance,
it is ajiplie.1 to any agreement wh.-the. un.ler seal <jr n(ji : see the
several Dictionaries [Jtichanlson. Johns.tn and Webster].
Neither does the word ' con.lition " iieuessarily apply U, a condition
under seal. In Comyns' Digest, '\m,r,tm,, where tlie subject of
conditions pro^xsily so culled is disi'ti s«d, a case is put iu which no

B ft
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unndition under seal exists."

—

Hnnnt' v. CiimmiHi/s (1864), 16

C. H. N. S. 4-Jl, »t
i-p. 4-J(), 4-,'7, Willes, J.

" Tixere is another rule that the recital of an agreement does not

t-rente a covenant where there is an express co\enant to be found

in the witnessiufT jiart relating to the same subject-matter."

—

JJtiins V. rmlinll (1^S1), 18 Cii. I). :}.")4, at p. ;}>!», Jessel, M. R.

Express or Implied Covenants.

./// rjrprrax ciinnniif ix niiv Unit is i:r/iri'.\f<i'i/ hi/ inirds in the ili'i'd.

Au imi)li('il coviiiinit is t'oiiii(li(l uii Hie itrviiiiind intention of the

ji/irfirs, ffieri' heiiiij no siie/i e.r/ires-s coreiiinif in the deed, niid

it iiiiist lie a iieeesHiirji inijdiefilinii, eolleeted lii/ iiifeepretdtiini

IIlid iiifereiiee from the terms used in the deed.

All iinidied eoreiKint rii its proper sense differs in no respeef from

an exjiriss coreinint in its effect or tefiiil eonseqi' 'lee.

Corenini's are in linr im/ified lii/ the iisr ifnrtnin iiords, unit hi/

force of riirions Acts of Porlinmeiit, e.ij., 1 tf "J Viet. e. 20,

v. 22 ; 8 cV i) Viel. c 18, s. V.\-> ; 44 (S,- 4,> Viet. e. 41, s. 7.

" Covenants are distinguished into express and imjilied cove-

nants—express, when they are exjire.>;sed in a deed ; implied, when
the deed doth u> t'xpress them, but the law doth make and sujjply

them."—2 Hne. Aln-. "Covenant."

"To charge a party with a covenant, it is not necessary that

there should lie expnss words of covenant or agreement. It is

enough if the intention of the parties to create a covenant be

apjiarent."--ro«/-^//r// v. Tni/lor (184^5), H M. »*c G. 8iil, at p. 867,

Tindal. C. J. (cit«'(l by Malius, V.-C, in Jiietcson v. North Eiistcm

Riiil. Co. 0877), 7 Ch. D. )7;{, at p. .j8;5).

" * There are two kinds of covenants,' says Lord (Joke, 1 Inst.

V-Vi) b. (b), ' viz , a covenant in deed and a covenant in law
;

' or, as

it is put in Vaughan's liejiorts, p. 118, Hui/es v. Uief,erstiiff'e (1681),

' All eoveutints betwj'en a lessor and his lessee are either covenants

in law or express covenants. . .
.'

" A covenant in law. properly speaking, is an agreement which

the law infers or implies from the use of certain words having a

known legal operation in the creation of an estate : so that, after

they have had their primary opei-ation in creating the estate, the

law gives them a secondary force, by implying an agreement on

the part of the grantor to protect and preserve the estate so by
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tliosp words already created ; ns, if a man by det^l demisie land
for years, covenant lies upon the word 'demise,' which imports,

or makes, a covenant in law for (juiet enjoyment; or, if ho

jrraut land by feoffment, ef)venant will lie iijion the word

" In every ease, it is always matter of construction to discover

what is the sense and meaning of the words employed by the

parties in the deed. In some eases that meaTiiufj is more clearly

expressed, and therefore more easily discovered ; in others, it is

exj)re88ed witii more obscurity, and discovered with f^reater diffi-

culty. In some cases it is discovered from one sinj^le clause ; in

others, it is only to be made out by the comjiarison of different

and perhaps distant parts of the same instrument. But, after the
intention and meaning of the jiarties is once ascertained, after the

agreement is once inferred from the words employed in the
instrument, all ditficiilty which has been encountered in arriving

at such meaning is to be entirely (lisregarde<l ; the legal effect

and operation of the covenant, wiiether framed in express terms,

that is, whether it be an express covenant, or whetiier tiie covenant
'le matter of iiiference and arguuient, is precisely tlie saiue; and
an implied covenant, iu this sense of the term, differs nothing in

its operation or legal consequences from an exjiress covenant."

m//inii,.y V. JJiinr// (IS4-V), 1 C. 15. 4lf,', at pp. 4J!», 4;{(», 4:51 ; 14

L. J. C. V. U\ at p. 104, Tindal, C. J.

— " Now, as to the doctrine of imjilied agreements, the doctrine

which is to be collected from the cases is involved in nmch diffi-

culty. It is not always possible to see what is and what is not
sufficient to raise an implied agreement. This, however, is a

plain, intelligible, sensible and settled rule, that, whereas you
ought never to imply a covenant against the intention of the

parties, so it goes further, aud you ought not to imply an agree-

ment unless, in the fair and honest construction of the deed, it

appears that it was the intention of the parties, or unless it is

absolutely necessary to imply it ; and wlien it is said you ought
not to imply a covenant unless it is necessary, that nmst be taken

to mean when it is uecessar}-, in order to carry into effect the

intention of the parties, that it should be imjilied, and that means
not the intention of the parties merely that payment should be

made, but their intention that the deeil sliould operate by way of

agreement to pay."

—

Ircii v. K/ins (lx")4), .'i Drew. 2o, at j) 34;
24 L. J. Ch. 249, at p. 251, Kindersley, V.-(J.
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" Mucli tlio onfcst nil.' in sii.Ii cases [implying a covpnant], in
my nj.ini.,n, tr. follow, wh.'n fl.viv is iiiiy iVMsonal)lf doubt wlicther
the paitiei. did intend to enter into a covoniint sueli ns is sought to
be inijilied liere fa .•ontraet to koej. a patent on footj, is to look at
the deed and nt the ciniunstances under whieli the deed was
made

;
and if you find that there is no such covenant in the dee.l.

and that there has been no bad faith on the part ..f those a-ainst
whom it is sought to imply such a cr)venant. the Court ought''to be
extremely careful how it in.pli-s su.'h a covenant in a well-con-
sidered deed, when there are no words whatever which express that
covenant in any way."— /.. >r IlaUnnn ,n„l Khrtrir A,,,,lim,i;s
Cowixn,;, (ISWi, ;{,s ('],. J). r,<i7. at p. (Id.s ; .j? L J Vh IO-'7 ,it

p. Uy.Vi, Ivny. J.

^

" .* .• implied warranty, or. as it is called, a covenant in law, as
distinguished from an express contract or express warrantv. reall',
IS in all cases founde.l on the jursum.-d int.'iition of the parties,
and upon reason The implication which the law draws from what
must obviously have been the intention of the j.arties, th." law
draws with the object ..f giving efficacy to the transaction and
preventuig such a failure of consideration as cannot lune been
witbm the contemplation of either side; .,ud I believe if one were
to take all the cases, and th<>y are manv, of implie.I warranties or
covenants in law, it will be found that in all of them tiie law is
raisnig an implication from the presumed intention of the parties,
with the object of giving to the transaction such elhcacy as botli
parties must have int.-ndcd that at all events it should'have."—
Thv^Mimrv,,,!; (1S,S!)), 14 p. J). (J4^ ,jt

J,
,;,s. -,s i^ J ], -.5^ ^j

p. "-"i, BoWe. T J.

" I have for a long time understood that rule to be (as to
implying a stii)ulation) that the ( 'ourt has no right to implv in a
written contract any such stiiMilati.m, unless, on con^dering the
terms of the contract in a reas(mal)lo and business manner, an
implication nec.-ssarily arises that the parties must have intei'ided
that the suggested stipulation should exist. It is not enough to
say that it woul.l be a reasonable thing t.. make such an im|)liea-
ti<m. It must be a necessary imj)lication in the sense I have
mentioned. In the case of 11,,' M„om>rl.-

\ (
|,v8!)), I4 p. J). (14, ^t

1>. tiX; ••)« L. J. ]'. 7.5, at p. 7--)], Bowen, L. J., laid down the prin-
ciple upon which su.'h implications must be made in terms whicli
seem to m.> to be really an expansion of the terms I have use.l, and
with which I entirely ngnnK'—Ifim/;/,, .V Co. v. U'oix/ ^-'o-..
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[18!.l] -2 Ci. H. 4.SS. at ,.. V.>\ ; <i(. L. J. d Ji. :;j,. at ,,,.. 7:'.:,,

7m, J.onl Eslier, M. H.

" It is dear from h'r,„j> v. AV/v/ (1S77), -"i Ch. 1>. !)74; HI [,. J.
Ch. S:>,S, that in .ast's lili,, tins [a mstrictivo (...vonant' as to tlu-
letting or us..r of i^roperty] tli.- Court ,m<zhi not, un tlio ^r,.,,uncl

'•f prcsimi.Ml int.'ntioii, to extend a covenant su,h as tiiis i^..v..n.l

what on til.. ta<.. „f it is th.. i.iirpos- of it. As was saiil l,v
Jani.-s. L. J.. i„ AVotpv. /tin/ {l'^77}, o Cli. I). iiTJ, at ]. !i7.i •

4<i L. J. Cli, ,s-J,s, at I. >;i(l :
• JVrsons wiio aiv „„.„ ,,f Imimmcss, as

tii.'v were luTc, aiv aLle t.. jrcf protctioii aii.i a.lvi.v. an.l tli.-v
iniist make tlair .•ov.naiits ..\],ivss, so as to state wliaf tliev really
mean, an.l tlit.y .aniiof <r..t a Cairt .,f law ,,r of ,M,uitv to' supply
soni..fIiino- wliiel, tli..y have not stipniat.-.l for i„ onler to -..f a
benefit which is supipos...! to luiv.. ]>..,.n iiit..iMl.Ml.- "_//,/,;,/ y
T/wr»f.w, [!!MI-J] 1 Ch. .-{.s,;, ^t ],. ;!!).-.; 7:! L. J. ('j,. .•{(,1, ,it

1>. ;i<t7, R.nner, L. J.

(See fn,/r, p. I'J!). "Contracts, Inipli.^.l I'roniis,..")

Covenants interpreted against Covenantor.

nr >vor,U Ufa rorrnunf a,;- to hr tahm ,nnst ^1,;m,,l,, nqmiixl fhv
ronnantur, ,h„ n;,„nl h,;,„j ,„„.l f„ thr n,tl„ti„„ „f Ihv
ji.'irtirs as -i.lhrtnl/nmi III,- irhulv ,mif,.rf „/ ll,>' ihnl. /'///.v

/•«/,. ,m,il,t to !„ „i>j,liH o„h/ ,rhvfr otior t;,/,.. of /,>/<, j,rr.
flition /'flit.

"That the (l..e.l he taken most strongly against him tliat

18 the agent or eoutraetor, an.l in favour of th.- ..th.'r party,
• IW/xi fortin^ ,irn,,i„>,tm- nmfra i^ro/n-rnf.i,,: As, if tenant in fee
simple grants to anyone an e.stat.. for life, generally it shall b.-
constriUHl an .'stat.- for the life of the grantee. For th.- principle
of s.-lf-pres.Tvati.)n will make men sutii.ientlv careful not to
prejudice their own inter.'st by th.. to.. extensive\n..aiiiiig of th.-ir
words; and h..reby all manner of .leceit in any grant is^avoi.le.l

;

for men wotil.l always affect ambiguous an.l intricate expressions!
provided they were afterwar.ls at liherty t.> put their ..wn con-
struction upon them. IJut her., a di.stin.tioii must he taken
betw..en an indenture and a deed-poll; for th.. words .,f an
indentur... .-xecuteil by b..tli parties, are t.) he coiisidere.l as tiie
words ..f th.Mii both

; for thougli d..livere.l as the wor.ls .,f ou.^
party, yet they are not his wor.ls only, becaii.s.. the other party
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hnth given his consf-nt to ..ypry one of them. But in a deed-
poll, cxopiited only by the <:rantor, they are the words of the
grnntor only, nnd shnll he taken most stron-rly apainst him.
And, in general, this mlo, beinjr a rnl(> of sonw strietness and
riffonr, is the last to he resorted to, and is never to he relied
upon, hut where all other rides of exposition fail

"—'> HI Com
p. .'5S().

"If there he a dr)uht upon the words, it is true that they ore to
be taken most str()nf,'ly af,Minst the .ovenantor."—/?»/.r^v/ y
Jcrois, (17,S(i), 1 T. R. 2-j:i, at p. -J.'M, Wilks, .1.

"It is eertainly true (jiat the words of a covenant are to he
taken most strongly against the eovenantor, hut that nuist be
qualified by the observation that a due regard must be paid to the
intention of (he i)arties as eollwted from the whole conte.xt of the
instrument."—//ro««/«// v. Wri(jlif (17!)!)). ',' B. & P. l.'{, at p. 22,
Lord p]ldon, C. J. feited by Lord Ellenborough, C. J., in Slrkh-
morr v. Tliist/rton riS17), (i M. i^c S. !), at p. 12).

" Then comes the general eovenaut in the words which have
been mentioned

; and by the well-known rule of law the words
of a .'ovenanf are to be taken most .strongly against the eovenantor.
I admit, however, that they may be restrained by other wor is in
the deed, if we can see a elenr intention to restrain them fron: the
other parts of the deed. Fiut it Wf)idd be a \ery dangerous rule
if it were to be applied to every ease where ingenuity can show
that by giving the natural meaning to the words of the general
eovenant, other words in other parts of th.' deed might be rendered
nugatory. The intention, therefore, to restrain the general words,
as it is to be eolleeted from the other ])arts of the deed, must
elearlv appear."— //r^/-/o« y. rilz;in;il,l {\HV>), l;j East, .V5(», at
p. -54'), ]?ayley, J.

" For although the words of a covenant are to be construed
according to the intent of the parties, yet they are to l)e taken
mo,st strongly against the i)arty wlio stipulates."— frr///, v.

Phtiiniwr (ISI!)), 2 B. i\i Aid. 74(), at p. r.".], liolroyd, J.

"Now, I admit that althougli the maxim ' i-erha mrlanm
thrfiiix (irripiiaifiir ron/ni prnfrnnfrm ' is to be qualified by this

observation, that regard must be jiaid to the intention of the
parties as it is to be collected from the whole context of the
instrument, still I dare not reject words which the parties have
ehosen to introduce into their contract. I know, that in all the



DEEDS.

uses no word ought, if possible, to he rpndf'r..(l
XiihI v. Marshall (ISHi), I J}. & J}, .-jk,

177

inoppriitivo."

—

'It IS ft gciK'nil nil., that aTiihi

lit p. .",;{.3, Parke. J.

vordsibigiioiis
mo.1 strongly against tlw covenantor." -^^.A. v. W.U .\^ll)
I B. &. C. -ii*. at p. .-io, Bayley, .T.

"Theprinoiple of eonstru.tion whi,.h has been so strenuously
contended for. v. that the tenns of a grant are to he eonstrne. .^
favourably as possible for the grantee, the Court is not .lisposed
toeontrovert. -/'-v .V;vW(|S4!,),« C. 13. .-,02,at p. W!». h/l J
0. P. 117, at].. l-,'0, Wilde, (\ J.

'
. <

i-J.

"Theprineiph.of .onstru.tion of covenants is, that they are tobe eons rued n.ost strongly against the covenantor, and most
benefieially .n favour of the covenantee."- ,('.•,/,. v. ;/',..,/.

(
18 •>

lb Beav. 10;i, at p. 10.-,. Sir John UoniiUv, M U

"do.'illtid
'

"S^-f '^",7i'"''^'""
"f '^I'"""" *l'"n if the words woredoubtful, and It eoul.l be eonstru..! in favour of the defendants

the generaj rule would be this, that, it being e,,uivalent to a gra t'on the part of the vendor, the eonstruetion must be taken1mstrongly .against the grantor. But. on the other hand, the"
another nde of construction well established, nan.elv, that inght o give effect to every wor.l, if it ean rea.;:nablv nproperly be done." P.,./,,,,, ,, /,„,,„., (,,,,,^ j-^^, _^^

^

14 ;
J.. I. J. ( h. U, at p. 4,S, 8ir W. Page W.»,d, V -(^

"The rule ' ,vrAr, Mi„. ar.lj,t,a,U,r rontra ,n-o,W,.ute,„ '

whichhowever ought to be applie.l ..nly where other rules of construction

T ;T.
'

^-'^'"•"- {lX->S>.-{ H. .\ N. 177. at n lS-> • •>7
L. J^ Ex. :{->6, at p. -T". Coleri :e, J., delivering the judgnumt'ofhe E.xchequer Chamber. "' '^""'" "^

"As regards a ma.xim quoted by Mr. Christie, and which is tobe found, I believe, ,n a great many te..t-books, and 1 am afra dalso in a great many judgments of ancient date, an.l that is thata grant, ii there is any ditfieulty or obscurity as to its meani;g, ito be read mo.st strongly against the grantor, I do not see howaccording to he now established rules of construction, as settled bT'

[(IH-O, b H. x..Cas. (jl
;
-^ L. J. (Jh. 47;n, foHowed bv I'r.l,

^.^..a,«..,.„.KCa.«..J,ai;i.^^^^^
[(!«•><),

<
II. L Cas. ..8; 28 L. J. Ch. II,)], that maxim can beconsidered as having any force at the present day. The rule is tofind out the m^eaning of the in.strument according to the o il,and proper rules of construction. If we can thus find ourS
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menniiip, we rlo not want tlic moxini. If, on tlie other hand, we
(iannot timl out its nieiininf;, tlitii the inHtnunent is void for un-

eertaintv. nml in tliat case it may ho sai<l tiiat the instrument is

(construed in favour of tho pnintor, for tlio prant is nnnullpil."

—

Tai/lor V. (Wiioriifiim nf St. Ili/nis (1S77). « V\\. 1). ;>(i4, at

pp. -'70, ,'71 ; 4»i L. J. Ch. S.-.7, i.t p. ,s:,!», Jcssol. M. U.

" It is well settled that tlie words of a deed, cxeoutt^J for

vahiahh' consideration, ouglit to he construed, as far as they

properly njuy, in favour of tho grantee."

—

Xcill v. Diib- of

Dnoiis'hire (I'SH'-'), 8 App. Cas. IIJ"), at p. 14!>, Lord .Selhome, L. C.

Orants of the Crown.

All (jraiitx of fhr Cniini lor to he xtiUthj iiifvi-prvivd (ujninHt the

grantee.

" All grants of the TVown are to he strictly construed against

Ihe grantee, contrary to the n.'sual polic}' of the law in the con-

sideration of grants ; and upon this just ground, that the pre-

rogatives and rights and emolunionts of the Oown heing eonferred

upon it for great jnirposos, and for the puhlic use, it shall not he

intended that such prerogatives, rights and emoluments are

diminished hy any grant, heyond what such grant hy necessary

and unavoidaUe constructioji shall take away."

—

Tlie Iteheekoh

(17!M»), 1 Oh. Roh. 'i-il, at p -j:'.!!. Sir Wni. Scott.

" It is estahlishod on tho host autliority that, in construing

grants from the Crown, a different rule of construction prevails

from that hy which grants frmn one suhject to another are to he

construed. In a grant from one suhjo(!t to another, everv in-

tendment is to ho made against tho grantor, and in favour of the

grantee, in onler to give full oifect to the grant ; hut in grants

from tlieCiown an oj)]iosito rule of construction prevails. Nothing

passes oxcei)t that which is expressed, or which is matter of

necessary and unavoidahle intendment, in order to give effect to

the plain and undouhted intention of tho grant. And in no

species of grant does this rule of construction more especially

obtain than in grants which emanate from, and operate in

derogation of, the prerogative of the Crown. The rule is no-

where better expressed than in the clear and ])erspicuous language

of Lord Stowell in tho case of 77/c livherhah (1799), 1 Ch. Iloh.

227, at p. 2M)."—Featliny. The Qneei, (18Go), 6 B. & S. 2">7,

t. Cockburn, C. J.pp. J'
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I w. li. 1). .{M4, at 11. ;{j(j- 4(i T, T n Ti ..,,
'•

Mellish, L. J.
''• ^- ^'- '''^' »t p. fi2l,

(See also, i)osf. n •*!.'{ •• \f,\.r. ii t

from the Crown.";
^'^eelluneous Instruments-Grants

Dependent and Independent CoTeaants

Where a corenanf iiooh oiihi to nnt-t n.f *i

v'A.S <„„l „ l,.,.arh of ,„ch coreuanf „„, A, ,„„, ;

dnnu„j,:, it is a. i„let,e,„l.nt rocenm.t.
' ' '"

c<.n.litions, ,he o„. precedent to tho oH
'

r b Ji. T.
"" '""'"''

.0 o..„ to a,.., there a remedv iJ ^i ^ ! tZ^r""^''
^-.es for the hrea.h of it ; b,. it is not a el.nZ ^^^i^^T^
liitchie V. Atkinson ilHOS) 10 V„^i >,)-, . ,

' I'^^'^^a""!- —
borough. C. J.

''
' ^ ''

""^ I'- ^"«' L^'rd Ellen-

" Whatever confusion mav prevail aniono- tl,„ v

rrr. ';vi'::"""T"°"' -
-"' '-" *- '»'^ "»»• t
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[S

covenant may be paid for in damages, it i« an independent

vIrkT
~^"'''"'"'''' ''• ^''''•'''"'" (l^-'*).-^ Bing. 409, at p. 411,

"The rule has been establishe.! by a long ..-ries of deoiwons in
modern times, that the question whether ...venants are to be h.1.1
dependent or independent of ."auh other, is to be determined by
the intention and meaning of th.. parties as it appears on the
mstrunient. and by the application of common sense to each iiarti-
cular ease; to which intention, when once discovered, all technical
torras of expression must give way. And one of the means of
discovering such intention has been laid down with great accuracy
by i.ord i!-llenborough. in the case of JiiM>ir y. Atl,;„,o„

[ (1808)
10 Last 2^r>l to be this : 'that where mutual covenants go to theM of the consideration on both sides, they are mutual conditions
the one precedent to the other; but where the covenants go only
to apm-U there a remedy lies on the .oveuant to mover damages
for the breach of it, but it is not a condition precedent.' "Stare,;
v. C,n-li,„j (183G), ;j Bi„g. N. C. :{.-,.., at p. ;{(i8, Tin.lal, C. J.

" In the numerous cases on the subject, in which it has been
laid down that the general rule is to construe covenants and agree-
ments to be dependent or indepen.lent, acording to the intent and
meaning of the parties, to be collected from the instrument, and
of course, the (circumstances legally admissible in evidence with
reference to which it is to be construed, one particular rule well
acknowledged is. that where a covenant or agreement goes to part
of the consideration on both sides, au.l may b« compens...ted in
damages, it is an in(le|)endenf covenant or contract, . . u„d the
c-ases of C,n„,MI y. J„„. f(l7!»(i), fi T. 1{. VroJ, and lioo,,. yEpr [(1777). 1 II. Bl.-,'7;!.„.; •> W. IM. ini.'J, are instances
ot the application of tiie rule. T^it there it appears, as Mr
herjcant Wilhams observes, in i Saiind. :{•.'() b (and the Lord Chief
Baron [Poll- '1. in delivering the judgment ot this (^ourt in Kllr,.
V. Toi'p [(1 , ,j K.x. m, at p. 441; 20 L. J. Ex. L>4I, at
p. 24.JJ, adojK ue observation), ' the reason of the decision in these
and similar cases, besides the inequality of tlie damages, seems to
be that, where a i)erson has received part of the consideration for
which he entered into the agreement, it woul.l be unjust that
because he had not the whole, he should, therefore, be permitte.l to
enjoy that part without either payment or doing anything for it
Therefore, the law obliges him to perfonu the agreement on his
part, leaving him to his remedy to recover any damage he may
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have 8ust8,n«l m not having m-oivwl the wholn oonridoration '

"

-Grar,'. v. L,;,,, <\h:>\), !, Ex. 7..!». at ,,. "iJi; •>:< L. J. Ks. V".>H
at \^.^^\, I'ttrk.

.
,{.. .lolivmuK tlu. jiul^miont ..f tho Court

" i hp8B rules
I
laid .1 .wn in tlin not... f. /»,;/v/,„/,. y. Col. i\i\H\) \Wm«. Saunrl. ;J-2o b] an- not ,,ro,.o.s...l for tho purpo^o of absolutely

defirnmuug th.- .l..pf.„.h.„.... or in.i..,...n.leneo of rovenunts in all
oa«-8. but m.-rolyas fun.isbinj. a gui.!,, to thn di«,overy of the
n^o„t.on o tl... parti... Ko,-. an Lord Ivonyon «ai.I. in kr>n- v.
.S/../>W[(h..i). ,i T. U. «.;.-, at ,.. M;,s]. .eou.litions an- to be
oo„«true.l to bo oithor precedent or sub«,..juont, a.rording to the
fn.r intentiou of tho parties, to bo .olle-.ted fnnu the instrument;
and eehn.enl word« (if there be any to encounter such intention
BhouM give way to that intention.'"—y;„/„r/.v v. ///•,// (IMCO) U
'i^J^^^ ""''''' '''^''''^'''^^'^'^^

'•The Court mu8t ascertain the intention of the parties, as is
-said by larke. li., i„ delivering the judgment of the Court in
<>r,n;:. y. L.,,,, [(l,s.-,4), !» Hx. To!). at p. 71(i; 2.1 h J Ex 228
at p. -iMl -to b<. collected from the instrument and the circum-
stances h-gally admissible in evidence with reference to which it is
to H. construed.- He a.lds, • one particular r.de well acknowledged
IS, that where a covenant or agreement goes to j.art of the con-
HHleration on both sides, and n.ay be compensated in damages, it
IS an independent covenant or contract.' "—Bettini v. G„v (1876)

buni J
^' '"'' '' •' "*'' ^" ^- ^- ^' ^- '^""' ** P- ^i^. lil'^^k-

"The rule of construction is settled. The Court must ascertain
the intention of the parties 'to be collected from the instrument
and the circumstances legally admissible in evidence with reference
to which it is to be construed.' That is the law as laid down by
Parko B., in Gran. v. Lv.j [l^rA), !» Ex. 7()!), at p. 716; iilj

18- .3,, 1 (I. B. D. 18;{, at p. l«<i ; 4.5 L. J. Q. B. 2m, at p 212
I have come to the conclusion that the provision in question in
this contract [sale of goods] is n.,t a condition precedent "-
KuMon y Moinrau IronworA: (]y02), " Com. Cas. 82, at p 86
Jiennedy, J. > i •

.
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Coiulilint

Conditiom Precedent and Subwquent.

'"< rt/y /« /„. i„ir,-pi;t,,l to hr lith,

quint iwronliiKj ti, lliv iut,,il,„i, of
from thv irholv iliril.

• fiiliiil or siifiKi'.

f/if jmrfiiH ti, hi' i-ollrvt-il

If n I '" ;'";7'-''''/-'«"- "ni»-i''l<-. tlH. r..o,f„H.nt shall beo no off 0, for, ,|1 ,.., fonnanc*, tl.« „«tuto cannot v..t."-Co„,yn«'
I>igp>*t, tit. ('onditiuii (Dj.

^"^

Hl"Ar""^'*i""'"'r*'""^^' " ^'-'''^'''''''t l^" i.n,.o.«|,l..attho

condition (*hiill »« void. "— //>,',/.

"If a oon.lition to u feoffment, .^c-. .... ,,o.mblo „t the making,and a^hjrwanls l.o..„„... ;,,.;,,, .., the ...t of (Jod. the estate !

without the ,,erformanee oi the eondition, which was for the benefit

?eoffH ::;;.. '?
' 'r-^ "^-^^ 'y ^^« -^ «^^'^

Tfl r

-^""'.^"« IV'^t. tit. Condition (I).).
So,

1 a eondition precedent to a feoffment be illeRal orrepugnant, the estate can never ve«t."-//,/,/ (J)
)

^

tbriTl'" T"?!',
"^ ' '""'''''"" ^'^''" •"' ''^"'•''"3- expounded to servethe in en of the partie..."-Con,vns' Dig.st, tit. (Indition (E).A

1
the instances of eon.lition. against law in a proper sense

lung that is „.,/,.. ., „,, „r .../,,, ^,.„,,,,,,,^, .,,,,„ ^/ the doing of something that is a duty. ;3rdiv. To encourage siThcrimes and omissions. .Su.,, ,.„,.ditions as the'se the law w Ulw Isand without any regard to eireumstanees defeat, l,ei„g eon!3to remove a temptations and inducements to tho.e'crin es "_^././W/ V AV,w,/.v ,iril). I V. Wms. IHI. at p 18', L.idMaeclesfield, C. J. (,.ited by Sir J-.hn Stuart V C i, Jf '/

make a stipulation a eonditi,... prrrn,n>f or .v„W,., ./ . ,.,ith ^doth It depend on the .iivum.laMee whether the clause is pi S
CO ena t. J or the same words have been construed to operate aseiH.r the one or the other accor.ling to the nature of tJ.eL !
action. -Ilotlnnn y. Th, Eu.f Imlia (Jo (17,h7) i 'p

I^ (;w „f
p. 64.-^ Ashhurst, J deliverin.r the \ \

- , -.' ' ^
-^ '

*'^"^' ""o tne judjfmeut ol the Court.
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that
'•'^. H-'-'ntlv h-on .ai.I.,„.,I ....n.mon .o„«. jMifl.-. it.

-quern ,...,.nlin., totl... fair inf-nti... ..I ,.,.rti.... „....., .,.1|.,..,.„,
from t... .n«„un,..„t; u„.l t....|,„i..,il w..r.l. (if tL-r.. 1... „„>• t,.
^o.mnt«r«u..h ........tion) .ho„M ,,iv.. way „. ,l.,.t in.....,!..,. '-

. J. ,.,.f..,U,v Lonl (.Vlmst,.nl i„ AV„w. v. /,r.U ,I,s„.-,;.l
n.L.(H...t;t., at ,,..;>»; :UL..r.(M..,M|,,a,,.j4;,

II.. ..uM.nn is. \VI...,l...r i, 1 ,.,.,,i,„.„ .„„.,,,.„, ,
hut .1,.,,..„,1. „.,t ,.,. any formal armnK.namt ..f th,. u„,..|s. 1,,., on

tl..- .vaH,.n ami .,... of ,1... thin,, as i, is,..!. H.,,,..,, f ,.„ ^
wholH..ontra..t ...,..,,...,. of t.o „.in,. ..i,, ,,- .,i,„, Vbe .!o„.. tl.,. ,....,ormann. of tl.o ono in ...>.• an.l ,..a>o„ .1.,...,

I" l-^Kst. •,'!»•>, at ,.. Wii, I,„r.l Kll,.nl.orouj;h ( '

.(

"Now wh„t..v..r n,i^.ht havo b..,.. th. .,,...., ion if i, I,,.,! l,„.„
ra.se.I w nl.t tl... .,,..,„..,. was oxe.utorv. w- an- ,.l..ari>" of

ot tho ..o„s,.l..,.,.on, ,t is no Ion..... . .n.p.f.nt to l.in. to r-Iv up m»- .•.n-I"'rf..n„an.v of that whi.h m:ght hav h...... <..i,i „ fva

innlv : :[] , '
.

''
"' '• '*'^- '^'"^ •'"^•t""- i« well amihnnl^ es abhsh... ana .s „. , onlan... with prin-i,.!.. of ..onunou«en.. an, JUS,..,.." rv..A. ,, .SV.,,,//

( , sT.-, J., i . „ ^^. ^^"^^

(Cockburn, C. J., QuuinamlFiel.I. .1.1.).

Clauses against Public Policy or the Policy of the law
"Public poli..y. HI .|H.r thinfe^s mus, .l.-p.-nrl on a balance ofwhat^ .s pohtu. or r.„.,. In this very mat,..r of publio policy we

fin.l that he pr.nc.ph- has been sometimes applied 'for inltani)To
a covenant m restraint of trade .leliberately entered into by a manwho afterwards w.shes to avoid its enforcen.ent onanist Mmbecause he says restraint of tra.le is against public pohVy. I„ theold days hat used to be strictly so held, liut in nJodem day heCourt looks at the whole subject-matter, and bears in nnnd thathough on the one hand, it may bo contrary to public policy thaithere should be re«tramt of trade, on the other hand, it L contrary

i
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to public polirv tlmt a niun hIkmiIJ l.o allowwl to ovmlo ongago-
mentu into wliifli Ii.. \vi» >>uU'ri'<\"—.Vfir;/,o,„„,fft (Ijh, Ihwh.xn „f)
r. .J///</W,»„//, (/>„/., of), [|!»iil] I Ch. Hi"), at p. 17J; To
L. J. Cli. Jit. ftt |). _'»!». Vuughaii Williami., I.. J.

"Thf phrnw" HKmt fri'<iiu'iitly uwil in iirgunipnt won '|inlili,

jioli'.)': J'lit. followiiig fhi- oxniiijil.' of many <'min»'iit jiulp's. I

pn-fiT 'till- |.oIi. V of th.' law."'— /</ ,•, //„,„ ./»//»,/„»,,
f
|!»(»|]

1 (^h. 470, at p. 474 ; 7.J L. J. Ch. ;f,>|. at p. aj,', Fvj.k#>\viel., J

" Performingr " Covenanto.

"Tlif original .li.tuni of I^ml Vn]i(, [Co. Litt. :i(»;» h] is ,„,

«loul)t l.y a very liigli niitliority, l.tit it is in t.-niis limited to tho
nmh of alleging p<'rfornianc«) of covpnants in pl.Miding. Ht« Hays
tlmt a man is lM>un(I to 'jM-rfonn ' nil liis.ov.mnts.hnt in pleading
lie mnst plead 8i.erially with regard to negative covenants; and it

is worthy of oh.Hcrvation that in that very centeneo he xwh the
word 'perfonn' in the gt ral sense of giving effeet to tho
ohligation m-atetl l.y a eoveiiant. whether iiflirn.ative or negative.
The difficulty in the*' cmhph appears to me to have ariwn from a
eonfusion of the ohligation accepted with the mode of iM-rforming
it. When on<' sjieaks of 'performing' a covenant, it is in the
ensf- of fulfilling the duty (ivated hy it. wheth.-r to do or to
abstain from d(.ing a thing. The word ' j.erform ' is. no doubt,
inapplicable to not doing ii thing, hut the obligation to abstain
from doing something may. I think, be said to b.' ' p.-rformed ' bv
not doing it. If a man promises not to do a thing he fulfils his
obligation, or, in other words, 'performs* his contract, if he
abstains from doing it."— Ildiwuii v. Alnslir, L!i»(i|] 1 K. \\. (i<»8.

at pp. 7(»4, 70-.; 7.{ L. J. K. 15. rm, at p. r,\>, Colli„.s. M. i{.

" It may bo admitted that the word 'jwrform ' may, in ordinary
eases, be .said to be more si.eeially appropriate to positive covenants.
But it cannot, I think, be laid down, as a hard and fa.st rule, that
it is inapproj.riiite, when applied at any rate to some negative
covenants. I agr.'c with the Ma.ster of the T?olls [Collins J that,
speaking broadly, it may j.roperly b(< ..aid, as Martin, U., said in
Croft V. L<n„lnj (IHoH), (i H. L. C. <i72, at p. 7i!» ; W7 L. J. Q. B.
;J21, at p. '.VM\, that there is n<it 'any inaccuracy in language in
saying that a man has performed his covenant, when he has not
done what he covenanted not to do, or that he made defatdt in
performing his covenant, when he has done it.' Aft/»r what the
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Ma«».>r..f tl... Kol'. •r^Hm.i.l, T.I., no^ in«o„.l f.. p, ,l,r„n>,h tl.o
Vttn.m« m«PH on t . ..j.Mt ,,,,.1 il... ,/„/,/ , .,.,f„i,„.,I i„ ,|„.„, \ii
I ......l H„,v is that tiM. r..«.,lt ..f tl...iM >.,,,...nr« f, „„. f„ 1„. t|,„t wo
un- not l.mn.l t„ |,„1,|. awl flw.t il nvmuM „„t J... ri^rl,, ,„ |,„i,| ,,., „
KoHonil nil.. „r c.,i,«ini.ti.„,, that. i„ ,.|auH... .,| .v...Mfrv tlu•\^ur^[
' pTforiu

'
mitit »>.. o„i«tn,.Hl an .-x. lu-liiiK ull o„v..,u„.N l.y ,1,,,

!..»«... wliicli niiiv Ih. .all...! iifpitiw ...viiiiiits."— //„/ t ,, "n,, •

L. J. at p. .-.I.-,. Uuiii.T. L. J.
•• I-

.

'• It IH .liJIi.ult to -l.-Hiu. II iH.pilivr lovHiaiit, fur it i« ,.l,.„r t|,atmany .....ull,,,! ..--afiv,. .uvi-nants ,va.lil.v „ssuni , pomtiv,. ,,,,.1

atlirinativ.. a«,„.,t for sum,. purp<)»t..s."— //,»/.. at p ,r'- L J nt
p. '»4fi, Miifhiw, L. J.

I
- .

. .

(Hvo,,..f^ •'U'ilk""(WcIifiui,M.")

Restrictive Clauies—Exteniion of.

" Il M r-^triWivo cluiih.. 1m. in tli,. first u,- hi.t p„,.f of a .H,.nt,.i„...

or at 11... I...;r,„ning of tl... (irst .,.• at tl .,<1 uf ti„. la>t ...nt.i.o,.'

V" '"/ ' '"""• "'">'•" 'M'l''i'"' «" H... ...„. an.l il... oth.-r,'
th.n It shall ...xtond to both wnt.-n.. . i,,.t utl„.nvi... it is if .sui-l.
Bt-i.ten.'.' Im plac.l in tlm nii'Mi, . .

(iilnixfhril \. (hijHIh (lt»7M), I •;:.l ..

" Wli..n' uny wntfucc (...iil- u. .;ui!

Words of icstiidioi. .'itli..-- •., •."., ,, -,

those woiiLs iiiiistt 1),. t.xt..n.K ,
. m . .,

the int.'iitiuii of tl.o joirties .
; (,

tiun. Thif* it) laiil duwi. in 1 .s , ,:

(ir!*!ij, •-' iJos. lie J*. i.{, ut p. >•;, i,, . ',

Affirmative and Negrative Covenants- • Performing
•

Tin- >n,nl ',,ujunu " ^v mor, ^,>,;u,ll;, „,,,„:.i„ialr In nffinnalirr
runiiiliitx tliilh if I.S t„ ,1, ;/„/,,; r„n nil 1,1s.

"A ...an is boi.nd t.. p,.rform all the .-ovenants in an in.l..nt„r.. •

If all the .•ovenants he in the aflirn.ativ... 1... n.av g..,...rally plead
performunee of all; !>,,, if any be in tl... ne-^ative, to so n.any he
must ple,id sp,...mlly (for a negative .annut be perforn.ed). and to
the rest generally."— r'«. Litt. ;i();{ b.

Partly Affirmative and partly Negative.

" Whether you regard it (the restrictive covenant) as an affirma-
tive covenant with u negative element in it, or whether you regard

V tw.) sentenees."-

'iiiiits, and there an-
''< fouduiling part,

'' '." sentcii(.(., ..nless

i J.trary luijstn..--

' ' •. in
(J V. U'ri(jlif

%

o
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it an split up, as it is here, into these two parts, partly affirmative

and partly negative, that negative part can be properly enforred."

—fl'W V. Ilnnils (1H!»()), 44 Cli. D. W6, at p. 022; 5!) u. J. Ch.
477, at p. 484, Liudley, L. J.

5i^

c

Covenants Real and Personal—Defined.

Covenants •' are distinguished also into real and personal ; real

when tlioy pass lands, or lire annexed to and run with land

;

personal wlien they attacli upf)n or run iu tlie personalty, and
chiirge or Iwnefit some person in parti.ular. Personal covenants,
again, may he distin<,'uished into siieh us iire transitive or intransi-

tive
; intransitive, when the duty of performing them is liniite<l to

the covenantor Iiimself
; transitive, when it passes to his representa-

tivts."—2 liar. Ahr. Corcnmit.

" Covenants are also divi<led into real and personal. Covenants
real are those whiuh have for their object laud or otlier real pro-
perty, or something anue.xed thereto or conuecteil therewith, and
whieh run witli the huid, so that he wliich hath the land liath tiie

beneht, or is subject to tlie burden of tiic covenants. CJovenants
personal are tliose whicli do not run with tlie land, but of wliich

the bencKt or the burden goes with some particular person."—
1 Ihir., -Jth ed.. p. SK.

Joint and Several Covenants.

Xo pin-tiriiirn- irordx an- tmrsmni to toii^titiitf a joint or aHeirnil

rnri'tKliit.

A cDniKitit irlll l,< iiitrrpirtiil to In' joint or M-rrrti/ ncorftiiKj to

till nitvrcsl of tlir pnrtiis uppifirin;/ upon the face of the

iliTil, if thv ironls at-v riipalili' of thiit ronstrnrtion.

'f thr intiri:st l,r jnliit, thv iiitinn muxl Iw juliit, iiltho'i-ih thv ironh
of till villimint liv xirvnil.

If thv intvrvxt liv xmnil, thv nvtioii ivill hv Kvrrriil, nlthomjh thv

nonis of thv vorviiiint liv prima ivn:i*i Joint.

" But file iniplicatirm or con.struetion of law. when the words
are ainbignous, nr arc left to tlie interpretation of law, will be,

that the words hiivi' an import corresponding to the interest, so as

to be joint when the interest is joint, and several when the interest

is several ; notwithstamiing language whieh, under dilfereut eir-
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oumatanoos, would give to the covenant n clifforent effect."—!
JFm.'i. Siiiiiif/. ed. 1K71,

J)]). 1()0, !()(».

" The princii.le is well known, and fully .^^taMished, that if the
interest he jr,iut, tli.. aetiou must he joint, although the words of
the covenant he wweral

; and if the interest be several, the cove-
nant will he .several, altliough th. terms of it he joint."— ,7,///,,., y
Emvnj (ISIS), M Taunt. 240, at p. 24H ; :.' Moore, J-J.',, „t ,,. -m
Gihhs, C. J.

'

" I think the correct rule is iai.l down hy (iihh.s, C. J in e/r/wr.v
v. Em,nj [,1,S|S). 8 Taunt. •,'4.> i, with the qualiti..ation .stated hy
Mr. Preston, in the note in Sliejipard's Touchston.', p. DIG. That
rule is, that a eovenant will h.- con.strued t.j he joint or several
according to the interest of the parlies aj.pearing u{.(.n the face of
the deed, if the words are capahle of tliut c.n.st ruction

; not that it
will he construed to he several by reason of several interests, if it

be expressly joint. Sujipose there were a i-ovenant witli A. and
13. >«//// that a certain tiling should h.- (h.ue by the covenantor,
both of tho.se persons must sue. But where it appears upon the
face of the <h"ed that A. an<l IJ. have several interests, thcv must
sue seimrately

; for though the words he i,n„m favir jou.i, they
will h.> onstrued to be several, if the interest of either 'party
appearing upon th.. fa<.e of the .h^ed shall iciuire that construction.
That J take to he the true rule."— *'.«•>/,« v. r<ul,- (l.S4;{i, pj M
& W. 14U, at p. l.iS; la L. J. Ex. !», at p. 11, I'arke, li! (cited
and followed by Cotton, L. J., in Polwn- v. Ma/lHt il««7) ;J6
Ch. i>. 411, at p. 4-Jl ; :,1 L. J. Ch. 2JtJ, at p. JUN).

" There is no occasion to refer to the ca.ses relating to the rule of
construction as to c.vciiants l.eing joint or several acc<.rding to the
interest of the parties, which is perf,.ctly wdl .-stablished. In the
case of Sorshir v. l',u 1: [(l.S4;i), i2 M. .\c \V. 14(i; 1;{ L. J. Ex. 9]
Lord Ahinger and my.self, oil icierriiig to the established rule as
laid.hiwu by Lord Chief Justi.e Uil.bs in the case of J„n„:s v
il'/«<r//[(l«l,S),,S Tauut.:.'4.J; .' Moore, l!».jj, approved Mr. I'reston's
qualitication and explanation of it in his edition of the Touchstone
p. 1()«, namely, that if the language of the covenant „m aqmhlv of
hviiuj .0 run.^trm,l, it was to be taken to he joint or several according
to the interest of (he parties to it. Mr. Preston adds, that the
general rule proi-o^ed by Sir Vicary (jibbs, and to be found in
several bo. ,ks, wouhl establish that there was a rule of hiw too power-
ful to be controlled by niuj aitnifnw, /wurirr ij-j„r.s.s ; and 1 consider
such qualidcatiim to he perfectly correct, and at variance with no

%
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dooidt'd case, as it is sundy as nompetent for a person, hy express

joint words, strong enoiigli to make a joint covonimt, to do one

tiling for tlio benefit of one of the coveniintees, and another for the

benefit of another, us it is to niuke a joint demise wliere it is for

tlie benefit of one."— ///,«//;///•>// v. liotjirhl (1M4")), 14 M. i^ W.
•»•")!>. at p. •".7-'; 14 L. J. E.\. :i;iO, at pp. .V-Vi-^, I'arke, 13.,

delivering the judgment of the (-'ourt.

" The rule that (;oveiiants are to 1k> construed according to the

interest of tlm parties* is a rule of con.struetion merely, and it

cannot be su]>po8ed that such a rule was ever laid down as coidd

prevent parties, whatever words they miglit u.se, from covenanting

in a different manner. It is inij)ossible to say that parties may
not, if they please, use joint words, .so as to express a joint cove-

nant, and tbereb3- to exehide a several covenant, and that, becaus*'

a covi-nant may relate to several interests, it is therefore necessarily

not to be construed as a joint covenant. If there be words m/w/j/c

of fni) vitiisfrm'tidiis, we must 'ook to the interest of the parties

which they intended to protect, iind construe tlie Avords according

to that interest."— A'«77////.'/ v. \V<its,i,i (
l.S4!>), 6 Ex. 710, ut p. l-i*

;

l.S L. J. Ex. :r5!>, at p. ;U1, I'arke, 1',.

"The late Mr. IMatt. on page 117 of his work on Covenants,

published more than half a century ago, (Hits the proposition in

words that liiive never been quet^tioned, as far as I am aware,

since his time. With res|iec( to the fonn he savs :
' No particular

wonls are necessary to constitute a <'ovt!naut of eitlier kind' (that

is to say, eitlier joint or several). * If two covenant generally. /ij/

III! iiisi'lvis, witlmut liny words of severance, or tliat tiiey nr one of

them shall do such a thing, a joint charge is created ; wiiich siiows

the necessity of adding words of severalty where the covenantor's

liability is to be confined fo ids own ai;ts.' See Mni/ v. ^'nodmii'/

(lt>77), Froem. -'IS; Hohin.-,,,,, v. Witlhrr (1W»4), 1 Walk. ;i!);{."—

Whit, \. Ti/iiiM/ i^lf^SS), l;t App. ('as. -JOa, at p. ','(;!); .J7 L. J.

r. (;. 114, at II. 1 Hi, Lord Ilalsbury, h. C.

(fill jti /•'

Covenant for Another.

mill/ roa iKiiit for another.

" The (Jourt said that it was impossible to contend that where

one covenants for another he is not to be bound by it ; the cove-

nant being in r'li-s oini name ' for himself, his heirs,' &.v. Tliere

was uothiug unusual or iuconsistent in the nature of the thing
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that ono should covenant to another that a third person should do
a certain thing, as tiiat he siiould p) to Rome. The party to

whom the covenant is made may prefer the security of tlic cove-

nantor t.) tliat of his principal. Here the defendant (oveiiants

for hiinxiif, not in the name of his principal, and puts his own h.-al

upon it. There is nothing again.sf law in it, if lie will hind
himself for his ja-incipal. He probahly .unsented to if ujion ;in

indemnity."—Jyy/;A7»*/ v. Ulnks (l.son. •"> Hast, 14H, at p. I »'.».

Repugnancy in Deeds.

W'liin lliciv is (I : iiiiiiimii, thr first irords, r/onsi-.s, or /:>ir/s "/

II ilird xhilll hi- rnririil iiiiil the liittir rrjtrtiil

.

A itriirlsi) mill/ i/iir f/ir loniiniif n llmitnl iiitir)irifiitiiiii.

"The general rul<> is, that if there he a repugnancy, the first

words in a deed, and the last words in a will, shall prevail."'

—

Ihn;

Lissir Iff' Liivcsti'r mill Offiirs v. /lii/ijs (ll^(»!»), •,> Taunt. !(»!», at

1). 11:5, Mansfield, O.J.
" If the defendants have entered into a covenant Avhicli. to aTiv

extent, hinds them jiorscmally, this proviso is at variance with sucli

covenant, and consecpiently must lie rejected as lepugnaut ;ir,cird-

ing to the authorities cited."

—

Vnniinill v. f'lmmUx (|si:i). r, .\r. ,^

G. 7.{(i, at p. 751 ; (J Scott, N. R. ".JJ, at p. .j:57
; TJ L. ,1. ('. 1'.

2m, at p. JO!), Tindal, C. J.

" It is said that the proviso qualifies the full extent of tlie cove-

nant, and gives it a limiltil construction. If that had really heen
so, I should have thought the argument a soujid one."— /A/,/., at

p. 7.Vi ; T .. J. at p. -m.), Krskine, J.

"The rule in construing a deed was. that the first words were
the controlling ones, and if, therefore, the second portion was
inconsistent with the first, it must he disregarded."— /// rr Wihlirr\

.V///,„«/// (lS.-)(>), 17 Sim. -i-il.at p. -l-i-Z; lit L. J. Ch. lt.->. at

p. 44(i, Sir Richard T. Kindcrsley, V.-C.

"The rule of hiw is clear, that, if there be two chm.ses or parts

of a deed repugnant the one to the otiicr, the first jtart .shall be
received and tlu; latter rejected, except there besom., special ri'ason

to the contrary. That rule was applic(l to a release in the <ase of

Sollif V. Fiirhvs [( 1
,so(i), > H. iHc 15. .^s^."—|i„trx„„ v. <;..Ji,i., {\^~\)^

L. R. 7('. r. !», at p. l-i, Willcs, .1.'

" It is said that it you find a personal cf)venant foll'iweil b\- a

provisf> that the covenantor shall not he ]tei-sonally liable under the

s

i
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fiovennnt, tho proviso is rfjHijrnnnt and void. T apn-p thnt that is

the law; luif tliat bv tin m*"aiis applift* to a case wIhto the jjroviso

limits tho ptTSf.iial lial.ilrr<r uiuler fh.> .-ovcnant witliout tlestroying
it, thus leaving n portion of ihf <«njrJiiiii rnv^nant rpinaining ; in
that oasp the pnniso is jH-Tt.-<-tly viiiid. Thrr.' is no autliority

against tliat vi.>w. A .iistin<r!-.n has always Iwoii taken between
a i)roviso wliieli is repujmaTit To tl .venant and tlierefore void,

and a proviso wliieh env be inenrponued in the covenant, nnd be
made eonsistenf with ii."—W,7/i„,„.s v. fr>if/„iKw/ (1S77), (i ('|,. ])

544, at p. .49, Jessel. M. U.

(See also tJie Convevancinp and Law of Property Aet, 18H1

(44 Si 4") Vict. c. 41 ). s. 7, siib-s. 7, as to varying or extending
coveniints imjilied under that Act. See also " lueon.sistent I'lirts of
Deeds," iiiifr, p. 1.V2.)

5

c

Legal and Illegal Parts.

Jf/ifi-i (I (hvil rnitfaiiis Icjiil ninl ilhijdl imrfs, flip tl,cl m a/toijrflnr

rai,/ It til,' hijal piirfx ciiiiiiot !„ siimvutfii from tin ilUi/nl

/ifirfs
: 1,11 f if fhifi van hv srrfi-cil flw iUv(jnl parta twin *''

rijirtiil ami fin' fi-ijal itaifx ritainnl.

" It is unanimously agreed in (|.Vj;i) 14 II. 8, '>>, 2ti, &.C., that
if some of the covenants of an indenture, or of the conditions
end.rsed npcm a bond, iire against the law, and some good and
lawful, that in this case, the covenants or conditions wiiich are
against the law are void ah ii,if,„, nnd the others stand good."—
«) ('i>k,\ p. 4!», I'art XI. •,>7 b {I'i;/„r.s <•,/,«).

"The general rule is tluit. when you cannot sevi'r the illegal
from the legal part of a covenant, the contract is altogether void;
but where you can sever them, wln'ther the illegality bo created

^'y
'i'''^''^

h' <he common law. yoii may reject the bad j.art and
retain the good."— /'/.•Xt/v»,/ v. llfhinwilw llaif. ('„. dstiS). L U
;i ('. 1'. •,>:!•), at p. ?.-)(); :{7 L. J. ('. p. n,s, at p. 1J;{, Wille.s, .].

(Adopted by Cairt of Appcil, Lord Ksher, .M. R., and Fry and
I-opes, L. JJ., in /« ,;• lhn;l,ff (l,ss,s), 20 (!. I! I). .JIO, at p" ;iH ;

"j7 L. .1. ti. 15. v-(i:{, at p. ,;(i4 ; and agrecil with by Bigham, J., in
Haijat hlrrhaan,' .U-ni-aiir,' v. J'v/,/ (l!)()l), (I Com. C'as |.S!» at

p. 1!»0.)

-mm
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Matter! referred to.

Mattim n/rrmf to „,; rv,ja,-dr,l m actiinHy inserted in „ ,l,;;l.

Verha relnhi i,„:ssr n./nih,,;' iici'f.nling to whicli w.- must
consider it t.. ho the w.i.u, tl.ing her., nn if the ma,. ,.r i-laii, whi.-h
18 thero roferrwl to. liad been ii.tiiallv ins.Tte.l iu the .l..,.,l

"—
L/,>cM,H V. Km-/ of Jrrsrf, (184:]), 11 M. .^i W. I,s;i at i. 189-
12 L. J. Kx. 24;}, at p. v: Hi, Parke, ]}.

Misdeacription— Misnomer.

Fn/m (hmonntratio tion uocef.—ti T. R. U70.
Prws,'„(h corporis MM vrronm „o,„i>m, ,>f irntas nominis tollit

trronm tkmomtratioiiis.—Ijae. Max. Reg. ^4.

" Tlie uame of the persons in grants is set down onlv todi.stin-
guLsli persons, and to make the person intended certain ; and,
therefore, howsoever it b.^ best and most safe to de.sc-riJ)e tlie person'
by his true ami , -roper name of baptism, and also by his surname,
and if it be a corporation, by the true name wlierebv the corpora-
ti..n is made, yet mistakes in tliis ease, unless thev be ver\' gross,
will not make void the grant: nihil /„rit en-or'nominis' ,Z„ ,i
coipo,-,' coiiatiit."— !Shii). Tuiirli. -J.'j;}.

" The rule is clearly settle.1 that when there is a sulliinent
de-scr-ption set forth of premises by giving the particular name of
a close, or otherwise, we may reject a false demonstration."— y>o,-

d. S,„,fh V. Galloiru, [IKV-i), o B. & A.l. 4.J, at p. r>l, j'urke. J.
" Now, it is an old and rational maxim of the law that where

the party to a transaction, or the subject of a tran.saction, are either
of them actually or corjioreally present, the calling of either by a
wrong name is immaterial: ' P,„s,;,ti„ rorporis U,lht errorew
uon,i,ii^ Lord Bacon, in his maxims [Uegula. •,'!], fully explains
and copiously illu.strates this rule of law and goo.l sense, and shows
how it applies, not only to persons, but to tilings."—/^y v Mv/hr
( l«->8

,
-,'7 L. J. M. C. 12! , at p. 14.f, Byles, J.

i

« <= O
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Erroneous Additions to Deeds.

Erroitfoiix (nhfifiiuiK ilo not ritiati ii dviit.

'•Then the other rule of law applies, that as .soon as there is an
adequate and sufficient definition, with convenient certainty, of
what is intended to pa.«.s by a deed, any .iubse4uuut errouJous
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t

ttfMition will not vitinto it, acponliufj td the maxim \ftilsri ifcnion-

Htnilio HUH iKii'tiy— 1,1, iiilhjii \. /''ill-/ Iff fi'i-'ii;/ i\H[:\), 11 M. l^ W.
mi, at ]K 1H!»; IJ T, .1. Ex. vf»;», lit 1- •,>!(;. Park.-, B.

''The i)riiici|il(< uiiDii which the casps Ixmriiig on the point hiivo

bwii decided 1ms liccn variously stated. Oneway in which it may
bo put is the followinjr : - ' In I'onstniing ii (IpimI purporting to

assure n pro)>erty,it' there he n description of the property sutlicicnt

to render certain what is intended, the aildition of a wrong name
or of an erroneous statement as to (piantity, oceujtancy, loeality, or

an erroneous enumeration of partieulars, will have no ofFect.' And
Varke,.!., in A«' d. Sitii//i v. (!,ill„inni [(IH.'i:}), •') 1?. & Ad. VS. at

p. ol], stated the jiiinciple as follows :
—'The rule is clearly settled

that when there is a suflicient descriptitm sot forth of premises hy
giving the jiarticular name of a <'lose, or otherwise, wo may reject

a false demonstration.'"

—

Cnirni v. rnnfif/, Lfd., [IH'.m] > (Jh.

iV.l, at p. .*)
; (17 L. J. Oh. (iitl, at y. (J!Mi, Uonier, J.

" 1 must, however, protest against the way in which the doctrine

was stated by tho apjiellants' counsel—that the maxim ' Fn/sn

iliiiioiixtratio iioii )if)fff ' only applies when there is simie incorrect

description at the end of the sentence. That is whittling away
the doctrine and making if rifliculous: it is a misapprehension. I

do not know that the jirinciple can be better jiut than it is in

Jarnuin on Wills, oth ed. p. 74'i, where it is said the nile means
'that where the description is made uj) of more than one j)art. and

one ]iart is tine, but the other false, then, if the [>art which is true

describe the subject with sufficient legal certainty, the untrue part

will be rejected and will not vitiate the devise. "The characteristic

of cases within the nde is, that the description, so far as it is false,

a]>]>lies to no subject at all. and, so far as it is true, applies to one

only" [/"(• Ahlerson, 15. JA/r/v// v. /'is/,,,- i|S4:i|, 1 Kxch. •">!M ].

Thus in A/// V. 7'//«/ ( 1 7 1
)

. 1 V. Wins. -Jst; [and see P,,.,- v.

J{,i,i„ff (iSdS), L. It. (I K,|. 1-,"J1. where one devised "all his

freehold houses in Alilersgate Street. London," having in fact

only leasehold hoiist>s there, it was held that the word " freehold
"

should rather be rejected than the will be wholly voiil. and that

the leasehold houses should ]>ass.'

"To limit that doctrine in the way that counsel suggested is to

deprive it of half its merit. The rule is a rule of good sense. If

the hmguage is clear, but does not tit because of some words which

have been inserted, then, if it is possibl(> to reject the part that

makes it iutt[>plicable, the (Juun will do so."

—

Cuimi v. Tnifji/i,
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[H><»>1 I('I..W(i.at,..!UO; 71 L..T.n.. JU. at ,.. Itf,)
" I asm. lKm-.n,.r. tli.t tl.- .In-trin.. is not to b„ out ,lnun. aswas «uffs...t...l l,y tl... ,t|>p..l!a„ts' .onus..!. l,y saving tl.at it is to bo

.m,f.MH.. ..asos wl„.r.. tho fals.. ,,art of th. .Ics^ription follows tlu,
truo. That woul.l 1... ..utfinjr .lown what is a rational an.l useful
canon of ..onstru.tion."-//,/,/.. „t ,, :{i.{ ; L. J. ,,t ,,. r,nr,, Sir F

"Any orron..ous statrmont ns to .lin.onsions or .junntitv or anyjvura-y ,n tho plan will not vitia... th. .L.Tiption or 'hav.. any

u i: t; ':.;'' "* ''•
''''- """ •'• •'^'"''^ ' """•"'"•' 'I'^-j-t). ^

U. ^'t A(l. J.{. at p. .-,]; //,„.,„ V. Str,>h,„.[\\M-i\ ^ C .jvt •

Sh.-ppanrs Tou,.hston,. -J t7." -.)/,//„. v. W„h„.:l,,,^ \V.m^•> Th'
•.^Yt p. /i:j:{; 7;< L J, Ch. 7^,;, ,t p. 7,;,. Swinfi-n Ea,lv, .f

^ '

F,.K
7"';"^' ^"^^•'^"'•' '^>-'>-- ^^'•'' fl'«^ l<--ne.l ju.lp. [Swinfen

^a.U. J
J that th.. present ease is one in whi.l. the un.louhf.,! rule

that, when you have in the wonls of .leseription a sullieiently
.•^rta.n .lehn.fon of what is eunveye.], inaeeuraey of .lin.ensions
or of plans as .lehneate.l will not vitiate or alleet that whieh is
t/.ere su(he,ently .lefine.l, applies, h,.e:a,.e the -leseription itself is adesenphon of a pieee of lan.l situat,- on .he seashore of eertain
dnnens,ons wluel. are set forth. Those ,Iin.ensions, in my opinion
are not an a.l,|,.,o„ to some.hin,. whi, h has alr.a.lv h-.-n eertainlJ
.leser.be.1. hut are part an,I pareel of the .les,.ription it.elf The
words are not an inaeeurate staten.enf of a .p.aiitv of that whieh
had already been eertainiy deseribe,! or .hline,!, bu, are part and
p.neel of that .les.T.pt.on or definition. The .liuiensions in this
.•ase, to use the Words appearin^^ on p. •,>|7 of Sh-ppar-l's Toueh-
sone.a.-ean essential part of tho deseription in a .-ase in whieh
there IS m the hrst plaee a suffl-.ient ..ertainty an.l .le„,o„.,ration

"
~M.IU v._H-;,/...A.v. inm;,] -i Ch. i,;,, ,., ,,,, ,;,, ,,-^ -^
^. J. th. 4,.>, at p. r!», Vaughan Williams, L. J.

(Seealso" Wills," " Misdeseription," -Jlisnomer," /.../, p 077
,

9
s

i
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g
i.

Alterationi in Deeds.

All nllrrution in a iiiiitrn'dl point iiroii/n ti ilcpit, imffxH the itlfrrn-

liili in iiiin/r irilli llif firlritfi nf tihliijot' ililil nhliijiv.

All iilti'iiiHiiii III nil iininndriiil point i/nrx nut nroid n i/nif.

"If tluTi' Vm> any ultcration, cruKiirt', or interlining niiulo in any

jinrt of (lif (lt'»'(l licfori' tlic (Iclivcrv of it, this lu't will not liiirt

tho iletMl."

—

S/n/i/inri/\'i Ttiiiilisl<)iii\l\\\ cil. ( I'lcstnn's), p. •">•).

"It wiin rcwilvcd tliiit wlu-n any dccil is altcrt'cl in a iw)int

material by tlu' jilaintiff liimsclf. or liy any stra".T, without tlm

privity of thf olilifjcc. lie it liy intvrlinfation, adiiition, niftinp, or

Ly (Irawiiiff of a ])cn tliroii};li a lino, or through the midst of any

niatt'rial wonl, that tht* deed thfrfhy bwomi's void.

"So if tlu" olilijji'o himself alters the deed hy any of the said

ways, althou<i;h it is in words not material, yet the deed is void
;

but if a stranp'r, without his privity, alters the deed by any of tins

said ways in any point not material, it shtdi not avoid tlie deed." --•

6 Ciikf. ]). IS (/Vr/<./'.v <',is,), I'lirt XT. -j: a.

"An interlineation, witlifju' anytliinj? aj>j)earinjr ajjainst it, will

be presumed to be at the time of the makin}? of the deed, and not

after."— 7'ywo/v. TW/r (Kir.'i), 1 Iveb. '^l.

"Tiie whole deed may be eonsidered as one entire transaction,

operating, as to the dill'ereut parties to it. from the tim<> of the

execution by em ii. but not [» rfei't till the exeeution by all the

conveying j'arties. I am of opinion that any alteration made in

the proi^ress of snili a transaction still leaves the deed valid as to

the piirties ]>reviously exe. utinp it, provided such alteration has

not alTected the situation in which they stood."— /><« d. Liiiis \.

liin<ili<un (IN-Jl), 4 \\. ii .\ld. (>7i. at p. (iT"). IJayley, J.

" In the ruse of deetls. the authorities seem to show that, when

there are iuicilinc^itions, the jin'sumiitiou is tliat tht>y were made

before eN*»eutioii. . . . And tliis is consistent with good sense; for

every dt -il expresses the mind of tlie parties at tlio time of its

ex:'Cutioii ; and so, t.i altiT it afterwards, would bo fraudulent, and

in miinvciises liighl\' criminal."

—

Simiiiinix v. Itii'lnll {1S.")((), 1 Sim.

N. S. 11">, at ji. Pit), Lord (Vanworth, V.-<'.

" In (^>. Ijitt. -I'l't 1), it is said that, nf ancient time if the deed

a])pi'arcd to be rased or interlined in places materia', the judge.-

ad'udired i|l>on tlieir view, the deed to be void. Hut of later times

the judges have left that to the jurors to try whether the rasing or
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.nttrhnuig weiv Wf.,r.. tlu- drlivorv.' Fn a nof... (|) nm] t„ tl.at
J«-ag...in r.rgrav.. .^L I»utl...-« ..,Iifi,.„ „f (-,.k „ Litf|..,,.„.

r.H to 1,0 ,.r...un,..,l that a,. in»..rli„i„p. if ,h, ,.,„.tr..rv was not
im.vt.l, was n.M.l.. at tlu, tin f „.aki„. ,!..• .1 l.' Thii .lo.trine
80.n.« tu „H to r..st o„ pri.n i,.I,.. A .1m.,1 ,,„nn.,t 1 U-vM affr it
.« ..x....„t...l witliont fraud .,r wrong

; a„,l tl.o |.r..H„,„pti.,„ i. apon.t
frau.l ,„ wron^r -/>,„. ,i. 7>/^/,« v. *"„/„;„„,.

, |s.-.|
i It; d H 74.'i

Htip.r»'.,7»7; •-'<»L..f.«M»..i.;j, I.,r,i('a,n,.lH.|l.C J
-rins l„.,ngf|„. stMt.. of th,. authori.i,.s. wv tl.ink w- aro not

JK.un.l ,v tl„. .io..t,in.. i.. r,:,,r. r,.,. [11 ,j,.,,. ,, ,..,,
,. ^^^

^^^
authonty -.to. for it [/>,;,., j,!, b] ; „„.l ,.,.i ,..,„^, y,,,J^ ,,. ,^^„
'•ertamly „ot ,1..,k.s..,1 to |,.v it .l,.w„ as a n.I.. .,f !,.« that .h.
'•.M.t.on of wonl. whi..h .....not possit,!,- ,,r,.j,..li ....yon.. .h..trov«
tl"' vlHlity o. th.. not... It .s,...n.s to „s n.,.ngnant to justi... a.'..!
.•omn.on s..ns.. t. hoM that th. „,ak..r ..f a pnauissorv not., is .lis-
fharg..,! from h.s ol.jigatio,, tn ,«>• it f aus.- th.. hol.l..,. has out inwnt.np o„ th,. not., what th- law wouM have su,,,,li..,l if th.. wor.ls
hadnot !«...» written."-.

/AWs V. rV//,/,//, I,S(is, L R .{(1 \\
;>7M at p. .y.»; .T I. J. (i. B. -(»!, at ,.. ,>.):.. Li^h, j.', ,,,,1,,^:

Zh Jj'r
"'"^ "^ *'"' ^''""' (^'•"^^''^•"•"- <• •'•• I51u.kburn and

"Tho rule Ini.l .lown in ri;,at\ Pas. (KlU,. n Hep. 27 a
I the ohhgo.. himself alters the dee.l l.y any .,f the sai.l ways'

ftlthough It IS ,n words n..t material, y.-t the .lee.l is voi.I ; hut if L
strang..r, w.thMu his privity, alt.-rs the .1....1 l.y any of the saidways m any point not material, it shall n..t av old th., .lee.l

'

„mst
in th.. present -lay b.. taken to apply ..nly h;... „.. ,„.r„tion is
in a mat..nal p.,int. In /'/V/oA ('„., (I.m ;> | ! ,'., '. b it wa
f..nn.l as a fa.-t that th.. alt,.rati.,n was not ..,•...ni

'

.i was m-uleby a stranger, im.l ju.lgni,.nt was givn for the i.laii.'Uf In "
o

.ase of l)i,n- [muu Dyer, ^61 b, .juoted in I,„r. (''„..
/-,,V)

II Kf'p. -US b. the alt..ratiou wa.s niat..rial. V,,.,-\ f, (.
II Jiep. 2(1 b, was eon.si.ler...! in Ahl,,,. y. O-ry//,.// (1n(Js,'' i

'

:.

'

.5 Q. B. -u^ at
i

. luss, M J,, j. t^. jj. ,>,„^ ,^j ^^j^^^^ ^j-
ju.lgn,..nt .)t' the CV.urt, ..onsisting ..f (Joekburn, ('. J

, B,.,,^],. ^
an.l l.ish, JJ., was .h-livered by Lush. J., and after j,«ing th. .,-r{,
the authorities he says: 'This b..ing the stat.. .;f th.. .uthorif^.

(lbI4;, 1
1

liep. 2<, b, or the authority eite.l for it ; an.l not bein.^

law that the addition of words which cannot possibly prejudice
o8

I
X

o
s
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Rnyntif, (lf>!»tiovR til.- vnli.lity of tlu- not.'.' Tn oth.«r wonln. Pi;inri

riiH.- (Itlltt. II |{(|>. •.'fib. in iKif now imy iiutliority Hint wliiTb

tli.« alt. rati. II i- not nuit.'riiil tli.- .1 1 in iiia.l." voi.l. Tli.' Ims^a^,'.•

in Sli.-piiiirl's T.iiK li>toii.> im.l "tliiT luithorifi.'H which hav.- U'vw

,H...l uiv t.. the Willi.' ,.|V.'«'t "— r,,7A7<.// (li'shofi) V. Enlrr {lli»h„,.
,

[U)(».-)]
•.' ("li, IV.. Ml pp. I>, 1-W; 74 L. .1. Ch. 'liT. at pp. (i!»M,

G!M>. Svviiif.n K i.ly, J.

(Sfo also • Alt.Tiitioiis in ( Vmtra.tH." '»..//, p. l^iT.)

Releases.

A rvliilxv M */(./ /(/ y nil Innil H" nii/i/i/imi In M,niif/,ii,</ uf ilhiih

till iiiirh/ inix iijiii'iiiiif lit I'lif liiiii III iiiiiiliil il-

riir iji Ill-nil 'iiii-<l^i\l II ri/i'ii-'"' iiiiiil I" I'li'hiilliil III) rniliil" mill

rniiti.it.

"Thp jjcii.ral w.inls "I' a ivU-iis.- may h.- rostrninpil hy th.'

pnrti.'iiliir iv.itul. Conini.ni s.-n^' nqiiiiv^ that it sli..uhl !..• so.

nn.l in or-hr o .-onstr...' any instninioiit truly, y.>u nnisl liav.>

rppar.l to all its parts. mikI tn.'st psim, i.ily t.. th.' particular wonls

of it."- /•'"//.'• V. Ilnniiislii,,,, (|S|.-.>. » M. .^ S. fj:i. at y 4-,'ti.

L..r.l l':il..Tih..rou-h r.it...! l.v Sir W Pa-.' W..0.I, V.-C. in .Innur

V .J,iniir(\m\), ]. !!. 1 K.p ^Wl- nt V-
'*''*

\
'^-^ I-J- <"1'. •»•-'!•-

at p. :i:!(t. an.l '-v Kay. J., i" /'""'"/ v. r„»//s .V V,i. (iss:,), •»»

Ch. I». Viu. at ]. ".U: >\ I'. 'T- <'!>• "'"• •'» !' -''"•
''^'"X- '^l-

"If th.r.' hf i!itr..ilu.t..rv inatt.'r, that will .pialify th.> pcn.'ral

w,.r.ls of th.' r.'l.>as.-,"- /."»./'"" v ^or/.r fiS'-J). r> W. k Al.l. (iOfi.

at p. 'ill. l^.'st. !.

"It i.« 11 j.rin.ii'lo. Ion- sanctioncl in (".mrts of Eiputy. that a

releas.- cannot Mj.ply, or !.. ii.t<'n.l.'<l to api-ly. t.. .ir. iin.stan.'.'s of

which M j.artv had no l>n..wl...l-.' at the tin..' h.' cx.'.ut.'.l it, an.l

if that 1.- s.."jr,.,„.ni! in its terms us to inclu.le matf.'rs never con-

tomph.t,-.l th.'pMrtv will 1 ntitl.'.l to ivjicf,"-/.//./// v. KilininU

(IHiil). 11. .V N o;.7. at p. :}|7
;
W L. .1. Kx- l!*''. 'it W- l"»i.

1!»7. Pollock. ('. P..

"The .h.ctrii c of the Com, s ..f E.piity is f.nm.l.'.l on the smiple

and .M.nv.ni.'nt rul.« of jnsti.e, that a reh'i.se is not to he .'onstru.'.!

as npplvinf,' to sonicthinfr. of whi.h the party wu> ignorant, an.l w.'

have now to a.t .-n that .loctrine in a Court of Law."-//-/-/., at

,, :14^; L. J. :it p. 1!»7. Wil.le, P.

..
Ti,.. ^..u.Tul w..r.is in a r.'!....r an- linnt-.l .Iw.ys to that tlnnjr

or those "things whioh w.,'re specially in the .-ontemplation of the



r»Kr.ns.
i»r

parties «t the timo hIh.u ,1... rd.aM. w«s givo„."_/.„.7««W
'>o,itl, ff '"frni /{„i/. Co. V. Jl/>,ri,„o,; l\H7l>) J, ]{ | [[ J ,j|„
at r^ .;^:i; :j!, f,. J. c,, ;,;.

,.f ,, ;,„^ j;„„, \v..,„„.,/;.,i,...|
in Tnnorv. l,nn,r |s,S(h,

I J CI,. J., sj-., ,„ ,,,, s:;,. m;, |,y
Malms, V'.-(;.). • '

•' 0..n,.n.l w..,.U ..( i-,.|..,.,... aiv ..Uvmn^ .•..nir..|l..,| l.y ......ituls un.l
.-nt-xt vvl,i..l. ..how timt. ,.kI..,s th. p.„..,.l „ , a.v r.>.ri..t...I,
tlic ohj.M.t „„.l ,„,riM,.«.. of ,1,.. ,|,„.u,u.nt iu wl.i. I, th-v onur ,„»«t
...-•ssanly h. iru,t,a...,l. <;..„..,,| ,,„,,,, „., ahvav.V.on.tru.-.l h,
iiH to f^,v.. ..ir..,.f to. aiMl not .o as to .|, Mmv. tl... ..x,m..ss...l inf-u-
tloilM of thoM. who u... tl,..,n. (i I iUust.atio,., of thin ,„in..i,.k.
will I... fo.ii.,1 ill /W,, V I1„„„,sl„n„ (Isj.-,

, J M ,y^ s J'.l a,i.l/wW. V. I.i,„l„ (J,s;t:»,.
1 ll..av. I!).;."-/, ,, /.,,/;„,,

[
,,H,,,s| J (.,,

1'^;^. at ,, |.,u;t;r L. J. fh. „,, ,.f ,, „,, M,;ii„v. M. U.:
' 'ly.'n.iK t h...,u.|j:,.u.nt of th. Cou.t ,l.in,lk.y. Al. li,. Ui u- and
Collins, L. JJ.).

Argument of Inconvenience.

m .,nn,m,nt ot n,n,„n;nn,cr ,. „ nr;, strun,, anp,m,;,t whnr
fill- niiiKlniitiiiH in ilin/,i,jiii,ii.s,

"Xow f hav,. ahvav.s x,i.l, an-l f ,.,„ r..|M.afin- [ am afrnM,
what I l,av.. l„...n ..oniiH.Jl,.,! to ,.-,,..,1 ..v.ran,l ov-r aj;.u„. that tl...

arf:iiiii(Mif of iii<Diiv.iiicnc.' in I vri'v .^ifioii;: arj,'iiiii,.|,t uli.-r.' the
("nstr.irtio,, of a .lo,„„„.nt i.s a.,.l,i};,io„s~„h,.r,. it is fairly ....on
to two ..„n>tn„.l,ons. Tl.,.,. tl... a,-;,-,„.,..,.t of i,...,,,v..,.i..„,;. ike
fn.. a.-.in...„t of ah.>.inlify. niay h.- „.st.,l with g.vat imv,- ; l.,it
wh,.„ tl... (•..i..Ktr...ti..„ i. ,.|..ar h,.yon.l .oi,t.-ov...sv, it is „o aii'sw.T
to say th..f Il,..,v ,i,v so.,.,, c-ons..,,.,,.,,,.,., „f ,|,.i, ,.;„„,,,„.tio„ wl.i.h
w.il<a..M- in,o„v,...„.n.... a„.l u,.,,. ,„„l,,,l,lv „„f . o,.,.,,„,,L„..,l |,y
tl... tnim.T.s .,t fl.-.lo,-um,.„ts.".- //,>// ,,/. /., („..,. , |s,s„^ i,;(.,, j,
(iSI, at 1.. (IN.;; .-,., L. J. ci,. |,j-^

, , |, ,-„^ j^,^^ JJ il

'
'

i

^ c a
P b. C

o
o

c

Ancient Deeds- Contemporanea Expositio.

-In fho con.stm.tioi, .,f a.„i...,t ^..anf. a„,l ,l,.,.,ls there is no
l».ttor way of ...mstr.ung fho:,. tl.ar. l.y ,.>aj„.. an.l rn„,ni,t„.nnu-n
'•^/>ow/„Ms the l....>twayto j;o l.y." Alt..(Jr„. v. Ao/,r(l747)
5 Atk. •>7(;, at p. .->77, Loi-.l ilai-.hvick...

" However general the wo.'.ls of th... an.;..,,* ,1....]. nj.-... |„. f},
.

are to be construed, as Lord Coke says, by evidence of ihe manner
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198 LEGAL INTERPRETATION.

in which the thinpj hay hoen pussosscd and used."— WrM v. Hornf)i/

(l>(t6), 7 East, l!Jo, at p. l!t!), Kllenbormigh, C. J.

" One of the most settled rules of law for the construction of

ambiguities In ancient instruments is, that you may ri'sort to

contemporaneous usage to ascertain the meaning of the deed ; tell

me what you have done under such a deed, and I will tell you

what that deed means."

—

Aft.-Gcn. v. DnnnmoiHl (1842), 1 Dr. &

War. 'V)-\, at p. :{ti8, Sugden, C.

" Contemporaneous usage is, indeed, a strong groimd for the

interpretation of doubtful words or expressions."

—

DriimniDml v.

Att.-Orn. (184!»), 'J II. L. Cas. 8:57. at p. Sdl, Lord Brougham.
" In construing such an instrument [an ancient one] you may

look to the usage to see in what sense the words were used at the

time ;
ymi may look to contemporaneous documents, as well as to

Acts of Parliament, to see in what soiist; tlie words were used in

the age in which the deeils were executed."

—

Ihid., p. 80''3, Lord

Campbell.

- " If there is a deed which says, according to its true construction,

one thing, ^ou cannot say that the deed means something else,

merely because the parties have gone on for a long time so under-

standing iV-^Sadll,'!- V. BiijdH (185;i), 4 II. L. Cas. 4;i-j, at p. 408,

Lord Cranworth, L. C.

" It is not to be disputed that when the necessity of the case

requires it, evidence of more recent usage and custom may be

adduced for the jnirpose of exi)laining old, or obsolete, or even

imperfect expressions to be found in ancient documents. But the

necessity must be apparent, the ambiguity must be found to be

existing."— -fi'foV <lc la Wan- \. Mihx (188]), 17 Ch. D. "j.3.*), at

p. o7;i ; 40 L. J. Ch. 47(5, at p. 48", Bac(m. V.-C.

" There can be no doubt that contemporaneous usage may be

resorted to for the purpose of ex])laining any uncertainty or

ambiguity in nn ancient grant; but then there must be 'uncer-

tainty or ambiguity': /tec d. Klnijldkr v. /^v/.w (184!l), 7 C. 13.

4of>, at pp. o(i4, OOo; 18 L. J. C. V. 1','8, at pp. V-V2, 1 •{•}.

Coltman, ii.^—Lnrd Ifnxfiiii/.s v. Korf/i K<i^tcni Rnihrni/, [I8!»:i]

1 Ch. tioG, at p. 6()l; (i8 L. J. Ch. :31-), at p. 317, Vaughan

Williams, L. J.

" The chief argument used to give an unnatural construction of

the words [occurring in a deed] is that the parties have so acted

during si period of forty years that the onl}- reasonable inference

to be derived from their conduct is that they have understood and
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acted on their bargain in a sense different from that wliicli the
words tlieniselvcs ronvey. I am of .,i,ini.iii that if this roiiM be
trnly asserted it is notliing to tlie {.uriiosc. Ti.e words of a
written instrument must be ronstruvd arconliug t . tli^^ir nutural
meaninj^-, and it apiicars to mo that no amount of actiiii,' by
the parties can alter or i|ualify words wliieh are phiin and un-
anibiguous."— 3'o/Y// K,i^t,r„ liiilmnj v. Lm-d Jli^fmijs, [1900]
A. C. 200, at y. ,'()

! ; (J!) L. J. Cli. Md. at i,. ols, Earl of' Ilalsburv
L. C

^

Limitations by Deed of Settlement.

" There is a distimtion between limitations by settlement and
limitations by will ; in tli(> latter case they are eonstriied aeeonlinj?

to the intention of the testator, and then tlic trustees, under a
limitation of this sort, mi},'-ht he lonsidercil as having; an estate

commensurate with t lie subse<iuent limitations: but tiiat mode of

construction cannot be applied to a limitation by settlement."

—

Bhih'v V. A>i.sr„iu/>r (i,S04), 1 Bos. i<; Pul. N. U. -J.",, at i. 27
Heath. J.

"This (pie.stion arises on the construction of a deed, but the
autboriti.'s show conclusively that the same princijtles applv in

construing a deed and in construing a will. In €»/, v. S,irr//

(184:5). -i Dr. & War. 1. at ]i. ',',, Lord St. Leonard.s says: 'It

has been insisted that />w' v. Wfiiiiti:l(il,f (| ?!»:!), :, T. \i. 4','?, is not
an authority to nde this case, and that it has not been acted on
with respect to deeds : but I cannot agree with this position, for I
have always thought that the judges in tha <'ase only apjilied to

deeds that sound and sensible construction, which had tireviouslv

been confined to wills.' "

—

In rr Frlrwr.s Srff/rwii,r, [liHKi] 1 Cli.

47, at II. oj ; 7J L. J. Ch. 14, at p. 17, Farwell, J.

w
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Oenerally.

General Principles.

" Thus the matter stood till within these thirty years. . . . From
that time (Lord Ilm-duickrx) we all know the great study has
been to find out some tertain general principles, which shall be

known to all mankind, not only to rule the particular case then
under consideration, but to serve as a guide for the future. Most
of us have heard these principles stated, reasoned upon, enlarged,

and e.xplained, till we have been lost in admiration at the strength

and stretch of the human understanding. And I should be very
sorry to find myself under a necessity of differing from any case

on this subject whicli has been decided by Lord JI/ni>ifirl</, who
may be truly said to be the founder of the commercial law of this

country."

—

Lichbarrow v. Mason (1787), 2 T. 11. (j;3, at p 7;J

Buller, J.

Definition of Mercantile Transactions.

" A contrary holding would necessitate a definition of ' mercan-
lile or commercial transactions'—a task of no small difficulty,

unless I adopted the plaintiff's suggestion that all contracts for

sale of goods and chattels, including patents, are mercantile

transactions."—ii'/vn/fr v. Moon-, [1904] 1 Ch. -305, at p. ."311;

73 L. J. Ch. 377, at p. 380, Farwell, J.



MERCANTILE INSTKUMENTS. 201

Ther, k no dijfn-euc. of infn-pMation brtwvn, mnmntile r„„.
frncfa n,„l other iii-sfni/iinifs.

" Tlie first observation which I wish to make is that, so far as Iknow there is in law „„ dilference of ..onstru-tion h.-tween
mercant.lo c.o„,r:u.ts and other instrumeuts. The .rammntieal
monn.ng ,s. „s ,.. n.h.r ea.es. the mea,.;.„Mo he adopted unless
J.ore be reason to the contrary."-.SV,.//,.v// v. Jl.m/M (Isr.i)

nr „hoh iH.fni,„ml ami .„hj,ct.mithr an- to h. looM „t.

"In looking at a doeunient between busin..s.s men I do not think
1

w.se to look at teehnieal rules ..f eonstrueti„n. 1 think ii is well

wh !'.

th ;
;'","'"'• '" ''"^ "' ^''" -^"^'i'-t-nrntter withwinch the parties are deahng, and then to take the words in their

natural and ordiiuny meaning and construe the .loeument in thatway. —Tat/wm, lirowmi, !^- Co. v. Jh,n; riS!..Hl A C 'iS-J „f
p. 386

;
67 L. J. P. 61, at p. 63, Earl of lialsbury, L." C

'

Mvrandil,' vo„fr,wh .shu„f,l hnn- a lih,; > inUrpntati„».

• Like all mercantile eontraets it [a c -ter-party, ought tohave a iheral interpivtation."-//,./.,.
v. kJiJiL r,!,..,

(1-79), 1 Douc.. o,.,, „t p. •>77, Lord Mansfield, C. J.

r,uton„ihf Of i,„.rt„;tntm, ,hon/<l ,,rvc,ul in Urn r,„ndn, ,oul
l/t (llJIVIIllclKIVX.

" We feel that it is extremely desirable that the hn- regulating
the constru,.tion of mererntile contracts and the remedies for breach
of them should, as nuicli as possible, proceed on the same principle
in a

1 parts of the world, an.l especially that this uniform tyshouk prevail m r ..ect of this country and its dependencies "i

^r'j T fM •, ^^Y
'' ''°°"'

' • ^- ^'- 1"^. "tp. 209,

Committee
'" ^'' •^^^"'^"'^8: the judgment of the Judicial

(See also Th. Cib, of Vhe.ter (1884), 9 P. L». 18 >, uhU; p. 4;{.j

I
•X.

_ ^
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«
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202 LEGAL INTKKPKKTATION.

Evidence of Cui us and Usages.

Eriiliiici' Iff l;iiiiint rHutinnx iniil nsni/ix m iiilinixsilili' to riiitirw

inrit/i'iifx fo /III iviiiitilr l,isfnniii'ii/:i in iniitti rs iritli ri'i/tirf to

irliicli Hii 1/ iiri' sill iif, jiriiiiiliil xiuli iriiltnri' Is iint niiiiijiiiinf,

or liHiiiisislriil iritli siiiii iiisfniiiiiiits.

"It liiiti long boon settled tliiit, iu niiniiifirial truusaetions,

extrinsic evideiHo of custom and usage is ailiuissible to annex
incidents to written contracts in matters with respect to which they

are silent."— /A/>//w/ v. ]\',n-iiii (ls:{(i), 1 M. it W. 4<i(), at p. Al'>;

r> L. J. (X. S.) Ex. -iM, at [). >:M\, I'ark.", 1'.., delivering the judg-
ment of the Court (eited hy IJlackhuvn, J., in Mi/irs v. Snrl (l.S(iil),

:{<» L. J. (i. 15. it, at p. 12).

" If a legislator were called to consider the expediency of passing

a law upon this subject, the conclusion at which he would arrive is

hardly open to a doubt, lie would decide at once that the written

contract must speak for itself on all oceasions; that nothing should

be left to memory or speculation. There i:;; uo inconvenience in

rctpnring parties making written contracts to write the whole of

their contracts ; wliile. in mercantile affairs, no niischief can be

greater than the uncertainty produced by iiermitting verbal state-

ments to vary bargains committed to writing. Hut the nature of

this explanatory evidence renders it jieculiarly dan'j'^'-ous. Tliose

wlio have heard it ninst have been struck with the hesitating strain

in which it is given by men of business, and their wish to secure

the correctness of their answer by referring to tlie written docu-

ment. Again, what can be more difficult than tr a&certain, as a

matter of fact, such a |irevalence of what is called a custom in

trade ns to justify a verdict that it forms a part of ever^- contract 'f

Debate may also be fairly raisi'd as to the right of binding strangers

by customs probably unknown tr, ,iem ; a conflict ma_\ exist between

the customs of two different places ; and sui>posing all tliose diffi-

culties removed, and the custom fully proved, still it will almost

always remain doubtful whether the parties to the individual con-

tract really meant t.'iat it should include the cu.stom."

—

Tnifmaii

V. Loilo- (1.S40), 11 A. & E. 589, at pp. o97, 5!)8, Lord Denman,
C.J.

" Upon the first point [the admissibility of the evidence given

at the trial] we take tho acknowledg d distinction to be this : if

the evidence offered at the trial, by either party, is evidence by
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law admissiWo for tlio floterniinnti..i. of tl

203

the judgo is bound to liiv it befoiv fl

decide

wl

UJion til., elfeit of .sii.li fvid

lie question Iwforo a jury,
"m. and to rull upon t|„.,„ {,]

ion offered is of that eliur.iuter uiul d

lenee; but, wlictl iiT such evidence

adnn..ble b, law, is a question which is for the .letcnni.I .the ju.lgc alone, and is left «o!clv to his decision. (,n the L .,"

oeeasum the quest.on was. whether there was a recognised ,riand us,,ge, w.th reference to ,he vova, .d busine^ out o w ^h
^ih ::;rr'

r

:'" ^'"'j-*-'^^- -^ ^ "ti"... -rose.
„;'

'

which It relate,
,
which gave a particular sense to the words en.ployed

"1 It. so that the parties mi.ht be supposed to have used thosewords in such sense. The character and description of the e id.admissible for that purpose, is the fact of a ..,.erd use n.
ti-e prevailing in the particular trade or la.^.^s .^ ^ IZ:;and opinion of the .^tiiesses

; tor the eontraet mayt^^^ ^correctly interpreted by reference to the fact of usul^. • .

presume.1 that such fact is known to the c . r 7 V"''^
"

that they e.itraet in con^-rniitythelr^r^C^^
opinion of witnesses ..allcl affords no sate guide for in.er.ChuLas sue], judgment nr opinion is confined to'their own kn ^ "•'

L. J. C. P. l'j;{, at p. i!ji, Ti,„j,j,^ ^^, j
'

' •

' "^-^
-

^'^

us:';;::;r;^.ij:;;;:::^";i;:—
^^

agriciiuurai, and others. w.hichd:^2vrr:;r::;s
upon he presumption that the parties have contracted I ,

'

4 H. L. Las. .{.,,{, at p. ;}!>7, i'ai.k,., B
^''

language were strictly construed accordii,.. to it • ,
'

in the world at large; evidence, the:';:;/ f
'
^ ^ Hl^J^ ;™r^and usage is admitted in o. ler to expound it and S" t i^f

'"

meaning. Again, in all contra..,' as to tlie s Zll^j"!which known u.a.es prevail, parties are found to pr d
"

Kth!taer^ assumption of these usages; they commonly id.reeilwriting the special particulars of their agreement butn .
specify these known usages, which are infhrih'w eH^^

"

course, by mutual understanding: evidence theref / V .
.noidents is .eeivable. The eo^ract in l^h t'^t,::^

= s

on

a
3



204 LEiiAI, INTKHPRIITATION,

and ill writing, |»irtly in)|(li.(l or imdfrstrMH] ntul iinwrittoii. But,
iu tlu'so ciiM's, a rotri. lion is otiililisliiMl mi tli.. M)iiii<lef<t |irin(iiil<',

timt iht' .vidoiicc r.-wiv.d niu^t not 1 t iv jiartifnlar which is

re|)n{,'iuint to. or in<-oM.ii-.t.nt witli. the written fontni.t. Mt-rely
that it Viirio flic appmciit contract is not cnoiin;h t<i cxcliulc the
eviileneo

;
for it is iiii|pof.sil)lc to add any nmt.riiil incident to the

written term- of a contract without altciinj,' its effect, more or

less; neither, ui the coiiMi action of a contnict iiniong nierchiuits,

trmh'.smen or <pthers, will the evideiue be excluded because the
words are in their onlinarv ni. ining unanibigiious ; for the
lirinciple of admission is, that words i.erfectl^ unambiguoiia in

their ordinary meaning are used iiy the contractcjrs in ii diderent
sense from that."—y//7«r// v. /////»<• (!><.. f), ;{ El. i\i 151. hr.i, a.

l'|>.
7lo, ri<i; >--i L. .1. n. 15. ;{]•{, at p. :il(;, Coleridge, J.,

delivering the judgment of the Court (Coleridge, Wightman,
Krle ami Cromptou, JJ.j.

Peculiar Commercial Meaning of Words.

" I agree with my brotlier Hi'/ that the words of a written
commureial contract are to be und(?rstood iu the sense which they
have acquired in the trade to whicii the contract relates. It is a

jiriiiid Jiirir iiresunii)tioii that, if the jiarties to such a . (infract u.se

expressions which bear ii pecuii.ar meaning in the trade, they use
them in tiiat [icculiar meaning: which v'an be aseertaineil only by
parol evidence. I do not think that it is necessary, in order to

render such evidence admissible, that there .shouM be any ambiguity
on the face of the phrase wliicli has to be construed. . . . That
[the rule laid down in .Smith's Leading Cases, Vol. 1, p. .")•,'!)

(ed. •"))] I take to be the true rule of law upon the subject
; that

when it is shown that a ttfrm or plira.se in a written contract bears
a peculiar meaning in ti;e trade or business to wliidi tjic contra(t
relates, that meaning is, />n//i(i /ficir. to be attributed to it, unless,
upon the construction of the whole contract, enough appears,
either from express words <«• by necessary implication, to show that
the jiarties did not intend that meaning to prevail."—J/y,v.v v.

.Si,r/ (If^fiii), :i El. .\i El. ;30G, at pp. '.iiU, 320 ; '-in L. J. (I 1'.. !j,

at p. 14, lilackburn, J.

•' I wish to say, with the utmost respect for the argum.'U' of
counsel, I cannot agree in what I think v .s the cunteutifm. that
there is a canon of construction by which the rigour of iuterprtta-
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Hon in som.. ..omnuTrial (lociiinints nin-t l.c i.in|,oHio,i..,l t<> flio

''"l""'"' "I' til'' >tii.iil,itiMii to 1m. ...ti.tiu.Ml, I know .,f ..nlv
on.. >taii.lar.l ..f .onstnutlnn. ..x.-pt «li,.r.. u,,nU Inxv ac.,uiiv,r,i
H|..vi,il ,-niivi.iitioiiiil nic.iniriy, fiMiiirlv. wlii.t .In f||,. w,,nts niciiii on
11 I'iiir tvadinj,' liavin;: ivj;,,,-.! to tli- wlml,^ .l..ntin..nt."— .V< A-,/
Liiir (IJr, riiiiiil), 1,1,1. V. Jiimis ,V, '\,.„ ^V ,S'„„,., /^/,/.^ [MKInI A. ('

Hi. at ],. -ill; 77 L. J. Iv. r.. H->, Mt p. St. I„„.,| Loivl.uin, I,. ('.

"Tho only ob^.Tvation I wisli to aiM is ( ,ii tli.. sul.j.Tf

whicli tlic Lonl Clianofllor lias just .l..,ilt witli in ivIVr-nc.. to tin-

langim>,'o us.mI l,y .oinnii.ivial m.^n. I.onl I'.iacklmin mm^I to say
that t ho contest hotwocu lonnn.Tcial nifii ami lawyers was tiiat thV
comincicial man always wishnl to writ., it short and thi- law v.-is

Hhvays wish.'d to write it lon{?; hut a mixture of the two renders
the whole thing unintelligible. 1 can (jiiite understand that amone-
uommercial men do(Miments passing from hand to hand, from hour
to hour very often during the day, ac(iuire a peculiar meain'ng.
and when that is cxpamled tlu^ Courts will give effect to wlu.t is

the known interpretation of such words."— //'/7., at jpp. JO. -J] ;

L. J. at pp. Sf, S.-., Earl of llalsbiuy,

(See also „>itc, p. 1:.'4, "Contracta- Customs and Usages.")

Intention.

Axiritdlii the intciitio)! tif flic iinrdrx fhroiKjh tl„'

htire med.

iiiird.s fill 1/

"Ir mercantile contracts, .• nd in.b'eil in all contracts where the
meaning of language is to be determined by the Court, the
governing principle must be to ascertain tlio intention ! the
parties, through the words they have used. This lainciple is one
of universal application. It is seldom, in mercantile contrai^ts,

that any technical or artificial rule of law can be broiiglit to he,.,

upon their construction. The question really is the meaninc of
the language, and mu.st be the same everywhere."—J/cr,,/,/,,/ v.

Mnrplni (l,s: ]), L. R. :> p. C. m\, at pp. 'JlS, -Jli*. Sir Montague
>]. Smith (delivering the judgment of their lordships).

Aci •pfvif iiifirjircfatioii .slmiilil not lie in flw livxf nltrriil.

"Now charterparties, bills of lading, and poliiies of marine-
insurance are documents which do not materially differ from an
ordinary daily form of each. As mercantile business has been

2
OB

g
Tm

« = -3
P '-^ s

-n

«
3



206 LKOAL INTKRPRKTATlOy.

enUrgMl they hnvp diffprpd from time to time, but thf>y do not
diff.T from day to day, find in their «ubi.tnntinl dtnicturo, which is

very pootilinr. th.-y an- much the wime a^ tlioy hovo b«>en frf>m the
b«'ginninp. Wh.>rt' <lo<Mimont« an< in daily iw« in mercantile
affairs, without any substnntial difffrnncf in f.,rni from time to
time, it i« nif.^t mnti.rial th.it tli^ (>(ln^.tru.•ti()n which waj. given to
them mrs ago, and whi.h hiiK trom that time b.'pn ancept-.l in
the courts of hiw, and in the mercantile world, should not be in the
least altered, becauon all subsequent i-'Mitracts have b«'en made on
the faith of the decisions. Therefore, whether one tliinks that one
would oneself have come to the same (•oncbision as the judges did
in the beginning is immaterial. One ought to adhere strictly fo
the constru(!tion which has been put uj., , such documents. More-
over, if those documents, construed as the ju.lgos have (•onsiruefl
them for many years, have also for many years been applied in a
particular way to facts similar to th..8e which ai" in question at
this day in a cause, it is equally material, in my opinion, to adhere
to that application, or else mercantile business becomes wholly
uncertain."— PrtWo;;/' V. ff>imi/foii (1«86), 17 Q. B. D. C71, at
pp. 673, 674 ;

oo L. J. Q. B. .)46, at p. 'i 17, Lord Esher, M. R.

BiU of Lading.

A hill ofhiling I'xpreHHPH the tennxofthe contrv t hetirem xhipper
and nhipoirner.

" The primary office a-d purpose of a bill of lading, although
by mercantile law and uiage it is a symbol of the right of pro-
perty in the goods, is.to express the terms of the contract between
the shipper and the shipowner."— r;/y«, J///A ijf Co. v. Eaxf „wl
Went L,dm Dock Co. (18>-,>),7 App. Cas. m, at p. -596, Lord
Selbome, L. C. (cited in Lr</iir v. JVan/ (1H88\ 20 Q B D
475 at p. 480

;
-57 L. /. Q. B. .•i79, at p. 881, by Lord E^her^

M. It.).

Clause exempting a Shipowner from Liability.

" Unquestionably, if in a clause in a bill of lading exempting a
shipowner from liability there is an ambiguity, the document must
be construed m favour of the shipper."-firt«,,,^/,««„ v. Bm7r»
[1895] 2 a. B. m, at p. ••505

; 64 L. J. Q. B. 70,', at p 710
Rigby,L.J.

,atp. /lu.
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« bill ..f Lir *;,.
:''::" "' ""•;" •"• »-'• *'''• -^-1 to

when. tl..re 1 :«:;!, r' '" "7 ""'- '"'^"' '''~t. tl...f.

t" -1 it with I Z' " A ;:r'
•

""'"^^ "
'

""'•"-^'''

that whi..h w«H ex,n.J V.:^u'\.^,r^"' -'t'-'^i- i«

pp. .$«;{, :w4 ; :'i ],. J. K V. :„•, .!
' L''' 'N - '^- 1*- •'^ "t

tenns: 'before I ^ro in r" M i'
' '' '" *'"* ^"""^i"*

Btru..tio„ of « bill of la.li„,, or i £ 1
"" "''''''7 "' ^'"' ^•""•

relating to the carriage of
'

,.u W "^ ^^ ""^, ••'*""• -"»••-»

party. The principle waf id 'd C t''tl'"'' " f
'"•^"•

by the Court of Appeal, i. O.nt^l L^t^'w l\
"""^

'he carriage of go I" W s'ea t eV •'
'r'''

"*^'' '"^"^-- ^^

obligations, which will alwavn bind h „
'

, "''T
'""* '""•*"°

contract clear and ex-nr;!' ^^ ^'l.^'^-^'*./'''-
-' i" the

relieve bin. from that wluci; 11: l-^^ :' "'*^"'^ "™^'«-ty
hi»-

tions.' KoTier L J i„ Vi.o"f

""'''
"', "" """""^'n ''iw obliga-IV" jier, ij. J., lu that ease (at ni, ,!s>< -Jwa t t

P- 708), also expressed the same pri iJ, V, ' '
"^^ "*

unden,tandsl.ii„,wners have bee,rLTS tin? """ •^'* ^

limit the gen-^ral liability cast upoT dm a
"1""""^ '"

inserting special exceptions. withC g^: ^H j™;,'^^ -'>3'
thoir liability in respect of (he warrantv I exccptmg

have been, as I understand TromL "7" -"'""' ^''^^

special exceptions. I thinu. h we"e I am ri^^r-"'""'"^
'''

as a principle of construction, the warra tv of '" T^^ *'^«*'

rt:i:r;o::^TTr-^"^
readilyinferanexeepCtfttt^t---;;-^
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n|>|M'(»d.. mo t(. ,titi. ill ,.l,..ir luiijjnn.:.. fh,. pinnriil j>rinii|.I(. of
coii-trii.tiun a|.pli,iilil.'t..tl|, „.,|,„ .iiiii.nti." /t,,, //,„„ /. v. A'A A ,«//.

st,,n„^/,>,, Co
.
\\<)itr I l\ I'.. •tlK. ,if |,|.. .i.'i, ;(•.'.

: r;iK..I.K.I»
','«<•. lit ]>. •Ji;;. I,.,i,i AUri>t.,ii... (',.].

Charterparty.

" It i> fo )u> Ipoiiii. in tiiiii,! fliMt wf uri' Iwrr .Lulinjf witli n

nior.riifil.. iii.struni.iit. in tli.' inf.r|.r.'tiifi..ii nf wlii. h w.. mint l....k

at til.- MiL^taiicf nf t|„. niiitt.T, nii.i niv m.t n'-.traiii.'(| tn m,.li

nir..t.V c.f ..,|„t,ll,.ti..|| lis i, tl !|H.. «itl| r.-Kiipl t.. .M.MWVail.rs.
pl<niliii^r>« nn.l tlio liko."- (•„,/,/,„,„ v. ,//,.,,/;„/«•/•( I M4S), (j (_' \\.

7fi|.Hf ,.. HI J: IS I,. .,, I'. :,. ,, ,,,, Hj, K\, M„„l,.. J.
" It ii|.i».|irs in i,„. tliut this .M.,. [of -i clmrtiTpariy] is to J...

d»'t..riniii.'.l l.vtii.. pni.Tiil ml.' c,f ,.o||i.fni. ti.m. m. oft-ii "n'f.Trrd to
an tlif >rol.l..|i rill.'. \vlii,.ii is ..(|iiall_v apiilical.lr to Ac^ts of I'ailia-
niciit aiKJ to lu-ivat.. ..oiilivi' (-— vi/(.. that th.' ;.'raniiiiatiral .s,.ns.. of
thr wor.|« must 1... a<lli-iv,l to. miNss sii,!, a .•oii.tni,.fion woiil.l I.m

wntmrv i<> th.. nxpross.-.I intention of tlu' paiti.s,..r .voiiM involve
8oni.' 'iLMir-lity. r.'|ai!.Mian..% or iii,oiisi*t..n( \ ."— r,',//„r v. <'„,>f„r
(ISV.), I", <;. H, (i!Mi, at ,.. 70ti; '>\ L, J. (;. l>. ;.,. „t j, 7,^
Mnule, J.

" Moroovpr. to u.KP th.. wonls of honl KIl..n]M.roujrli. in
JM.rr V. /A„A/.«,/, [(ISH), ;{ M. ,^i s. -.'»;:. -.TO], tl„. mor.hant is

• til.' adventurtr wiio . iinlks out flu' v.iyiig.., who is to funiish at
all .'v.'nts thf .siihj...t-niat,f.r out of whi.li tlio fn'i>,'ht is to a- .;,..'

ilf is. in most casfs. as lu> cTtaiiily was in th.' |.iv>,,.nt in..^iiict.,

tho party 1..M a<-<|iiaint.'.l with thi. tra.h- for whi.h th.-ship is fukon
up. and with th.' .Iillirulti..s whi.li may imp...!., th.- p.rfoiniaii'.' by
him of hi-^ .•oiiliart

; words. tIi.'r.'fo!v. in a .hait.'ipurtv. ivlaxiiig
ill his favour a cliiu.M. l.y which an allowaiw.. to him of tiin." for a
sju'cifi...! .)hj..,t is in the int.T.'sl of th.' ship pn'.is..ly limit.-.l, must
bo read as iiis..rt.'<l on his r.-i|iiir.'m.-nt. aixl .•onstrui..! at the l.-ast

with this .l.'j,nw of stiirtn.'ss a-aiust him, that they shall n.)t have
put upon th.'iii an ad.iition to th.'ir ohvi.)iis mining. Nover-
th.'l«-s, wh.T.' thp m.'aninjr is amlii-fuoiis. as it is in tho pr.^soiit

cnso, w." think (Kit it must b.- githor.'.l from tho surroun.ling oir-
cumstanops to whifh tho .liiirt..rnnrti- was iioriiarty

7/«'/.w// v. /;.// (Is(i7), L. li _> (| 15

(i. 15 at p. -J.S], 151a.'kbimi. J., d.-l

led to apply,

o(J(J, at p. ')7H; :',(i L. J.

livoring th.' judgment of
the Court (tVkbum, C. J., LUackburu, Mellor, aud Shee. JJ •)•



MKKCANTILK I.VmTKUMk.Mm.

-iii.i'''.':::::2,;,n','"
•:•;"' '''"" ' ' '..i..-

": ..."-;';;":;;:::Lr ':;;;:,; r;'''"'^'vr''''

'•

"

...-::: ;:;:, ",:,;:-:' ;/ "- -.
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Memorandum of Association.

General Word*.

" In ..onstruinp this ni..n,or,,n.Ium of as^omti m or anv ,.fh..r

nmsf h.. tak-n Jo .onstn... f|,„s,. ;.,.„,.ral wor.ls so a. not to ,„..U
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'^tpp.4.U,.;.-,;74L.J.Ch.7Hat,.7.>.).'-^ ^''''•''•'

iou ouj^l.t to ^rivo a wi.I..r ,.onstru..tiou to the wonls of am.moran.lum of a.,so..iati,.,i creatine, an-l ddinin. ri

p

S!

° *-' 2

d

e
3
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purely comtnercial com^iany having no comimlsorv powers iind no
monopoly than you would give to the words of a statute creating a

oompany, like the railway company [the Mersey Railway], having
compidsory powers of land ])urchase "ud a jiractical monopoly."

—

Af/onirf/-Gt'itrra/ v. J/rcvr// h'ai/imi/, [1!)07] 1 Ch. HI, at p. lOti

;

76 L. J. Ch. 121, at p. 1:5(5, Vaughan Williams, L. J.

Policy of Insurance.

" The same rule of eonstruotion whieh apjdies to all instruments
applies equally to a jpoliiy of insurance (set out, ^o/A. jip. i'l.'i-Ho)

.

The only difference betwee" jtolicics of insurance and'.other instru-

ments in tliis respect is, that the greater part of the printed language
of them, heing invariable and uniform, has acquired, from use and
practice, a known and detinito nu^uniug, and that the words super-

added in writing (subject indeed always to be governed in jioint of

construction by the language and terms with which tliey are aceoui-

jianied) are entitled, nevertlieless. if tliere should be any reasonable
doubt upon the sense aiul meaning of the wliole, to have a greater
effect attributed to them tlian to tiie printed words, iuasnuich as the
written words are tlie immediate language and terms selected by the

parties themselves for the e.xjiression of their meaning, and tlic

printed words are a general formula adapted equally to tlieir case

and that of all other contracting parties ui)on simihir occasions and
mhy'ets."~lMwrf.so„ x.Fmwh (lH(i:5), 4 East, i;50,atpp. LiO, l;{().

Lord Ellenborough, C. J. (cited by Bowen, L J., in llnrt v.

Staiiilin-il JLiritfc fnsiininrc Co. (18,S9), 22 (i. B. L». 4!)!), at p. '>Ul
;

58 L. J. U. B. 284, at j.. 280 ; and by Lord llalsbury in (i/,nu> v.

Mnrtivhon ii( Co., [18!j;5] A. V,. ;S.-.l, at p. M ->8
; (J2 L.J. (i 15 4(iti,

at pp. 4G!>, 470).

" The ordinary and general rule in the case of a policy of insur-

ance, of course, is tliat we nmst construe the polit-y as we find it

;

it is in a printed form, with written parts introduced into it, and
we are to take the whol" togetiier, both the written and the printed
parts. Although it lias soiuetimes been endeavoured to ho argued
that we ought to bestow no more attention (Ui the written parts
than on the printed parts which are uniform in mo.st policies of

insurance, there is no doubt that we do, and ouglit to, nuike a
difference between them. The part that is specially put into a

particular iustrument is naturally luore in harmony witii wiiat tlie
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rrmeeraU, »,„/,,. „ ,„/;,,,,,
'"" "

the ,.,18,, in hau,l b.if n,.« .. V
'"'' somewliat similar to

to arrive at . tru,- pT '''•f'

'^"ty, the best an.I safest way
of marine i;;r;„^'in:::;s;^;:ri::;"^^^^
rtil„tetl»„,bf«.l.,„„„„„,

,1, r ^ l'l«"' what c„„-

wliat is e,)vere,l-fl,nt ; i
"'f'"*''^- ^^ ''^n t}ns is arrive,] at,

will 1. un-CLi ^;j;t: tt-^-^;
-•'- the Hi.^j

-
'^ i^. J. Q. B. A->U, at p. 4-^<J, A. L. Smith, L. J.

Warranty in a Policy

laid .lown in Marshall „n ^/"^'"f-^
'"^ '' P"''"-^'- >fow the rule

like every other pi'ft,^::: 'TT""^ V'"^
'^ ^™^™'^^^'
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rules. As many of tho arguments presented to us seemed to trench

violently on several of those rules, it appears to us advisable to statt?

our view of the binding force of those rules, and the reasons why

they liave a binding and exclusive force. They are rules wliiih

originated either in decisions of the Courts upon the construction

or on the mode of ai)plying the policy, or in customs j)roved before

the Courts so clearly or so often as to have been long rec ignizod

by the Courts without further proof. Since those decisions, ami

the recognition of tliosc customs, merchants and underwriters have

for many years continued to enter into policies in the same form.

According to ordinary principle, then, tho later polici(?s must be

held to liave been entered into upon the basis of those decisions and

customs. If so, the rules determined by those decisions and

customs are part of the contract. And though u Court now might

differ from the correctness of the rules as originally laid down, it

must yet now act upon those rules as part of tlie contract or us

agreed modes of carrying it out."

—

Lohrc v. Aitchmm (1H7<*<),

;3 U. B. D. o58, at p. ")61 ; 47 L. J. Q. B. 0:54, at pp. -jIJO, >;{(),

Brett, L. J., delivering the juilgment of tlie Court (t-ited by

Pearson, J., in In re lioshcr ( 18S4), 2rt Ch. D. 80
1 , at pp. 82

1 , 822
;

5:i L. J. Ch. 722, at p. 7:U).

For rules for construction of policy in the statutory or other like

form, where the context does not otherwise require, see Marine

Insurance Act, 19o6, 6 Edw. 7, c. 41, First Schedule.
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Vt VI..MISrELLAXi:0US INSTRIMEXTS.

ORAXTS FROM THE CROWN
PATENTS

SPECIFlrATION

PLEADINGS
I>EFIXKI)

Pleaijixo OVEK
IIOW CoXSTHrEI) ...

POWERS
Intention
Naked Powek.s
T(i APi-oixT Portions
Of Attorney

TREATIES

TRUSTS

PAOK
. 2i;j

. 2H
214

. 221

. 221

221

. 221

. 22:i

223
224

. 223
22a

227

227

Grants from the Crown.
" If the King's grant .an cnurp to two intents, it sliall be

taken to the intent that makes most for the King's benefit, and
l^erefore it shall be construed strictly. "-«>«,//..' l)n„.sf, (if. Grant

" Words too general are not sufficient in the King's grant "—
Com //lis' I)ig,'st, fit. Grniit (G. 7).

e 8 •

Counsel in arguing said :-" The rule is clear that the Crown is
not bound by general words, or words of reference, and that in all
eases of royal grant express words are necessary to confer or revive
a franchise [Graham, B., mentioned tXx^Marqim of I)o,n,,lui-e\. Ca.rUth June ]«lti, o Pri. 269), recently determined in this Court
[Exchequer] as having so decided]. "-i?,.. v. Capper (23rd Dec
1H17), o Pri. 217, at p. 249.

" I can see no reason why the grant of letters patent is not to
be construed like all other grants on behalf of the Crown "—
Dixoii V. London Small Arms Co. (1876), 1 Q. B. D. 'AM, atp .39« •

46 L. J. Q. B. 617, at p. 621, Hellish, .L. J.

(See ante, p. 178, "Grants of the Crown.")
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r

Alios.

PATENTS.
P(l/t'ii/x iirr to hi' iitti')'i)ri'ti'(l IIS liiirfi'liiis lii^fwrrt) flif iiiniifiir niiil

tln> iiiihlir.

"Lord Eldoii lays (l(j\vii tlm iiriiiciplc so \m\<i iifjfo as 1800. lie

wiyf*, patents are to be consideivil as liarj^ains between tlie inventor

and tliu iiublie, to be jiidp'd of on the ]>i'in(,'i|iles of pood faith, by

niakinj^ a fair diselosuro of the invention, and tti be construed as

other bar{;ains. That is tlie prineijile wliieh must be taken to be

the 80un<l principle."

—

Xiilsmi v. llnrthnl (1,S41), Webs. I'at. (.'as.

2i»J, at p. ;{41, Alderson, B.

Patents, Designs and Trade Marks Act, 1883 (46 & 47 Vict. c. 57).

Sect. '21
.

"' A patent shall have to all intents the like effect as

against Her Majestj' the Queen, hor heirs and successors, as it

has against a subject."

Sect. 4o {'i). " Every jiate;,* granted before the commeneement

of this Act, or on an application then pending, shall remain

unaffected by the provisions of this Act relating to patents bind-

ing the (/rown, and to compulsory licences."

Specification.

A xp',-ificiifi<tn s/ioii/(/ III' ill till- vliiinut unit must uiivqiiiroriil

turns of ivIiUh thr fulijirt is aiputiti'.

The iiiti'rpii'tutioit u/ a sjurificiifioii is t'ur tlir Court.

Till' sjMvificiitioii is to hvl'iiirli/ Hiijijioitiit luj tliv Court.

Till' sjMTifiaitiuii is to In' iiitirjiritiil likv in-vrij other irrittni

instriiini'iit.

" I think that, as every patent is calculated to give a monopoly

to the patentee, it is so far against the principles of law, and would

be a reason against it, were it not for the advantages which the

public derive from the communication of the invention after the

e.\piration of the time for which the patent is granted. It is

therefore incumbent on the [latentee to give a s[>ecification of the

invention in the clearest and most unequivocal terms of which the

subject is cajiable. And il it ai)i)ear that there is any unnecessary

ambiguity affectedly introduced into the specification, or anything

which tends to mislead the public, in that ease the patent is
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void."— 7'//;w/' V. Jn,i/,r (17S7), 1 T. 1{. (m, at p. (it).*,,

Axiihui-ht, J.

" In tlio eoustructiou of ii jKitfnt. tlin Court is bound to read the

sppcificatinn so us to support it, it' it can fairly be done."

—

Jinxsi'//

V. Coir/r,/ (ls:i:>), 1 (J. M. Oc U. H(il. at ].. STd, I'arkc, B.
" Tlieii \vf conic to tlie fjucstion itself, wliich dcjicnds on the

jiropcr construction to be put on tl>" sjiccitication. It was con-

tended tliat of this construction the jury were to jiulfre. We are

clearly c.f a dill'erent opinion. The construction of all written

instruments U-longs to the Court alone, whose duty it is to

construe ;dl such instruments as soon as tlio true meaning of the

words in which tliey are couched, and the surroinidin<r circum-

staiu'es, if an}', have been ;iscertaine(l as facts by the jury; and
it is the duty of the jury to take the construction from the Coui-t,

either absolutely, if there be no words to be construed as words of

art, or phrases used in commerce, and no surrounding circum-

stances to be ascertained ; or conditioiuiliy when thos(> words or

circumstances are necessarily refencd to tliem. Unless this were

so, there would l)e no certainty in the law ; for a misconstruction by
the Court is tlie ]iropcr subject of redress in a Court of EiTor; but

a misconstruction by the jury cannot beset right at all effectually."

—\,i/wH V. Iliirtiml (1841). N M. <Ji W. SdO, at p. X-r-'> ; II L. J.

Ex. -JO. at \). ?.>, Parke, 15.

The specification ought to be construed according to its oniinury

and proficr sense. " unless there be something in the context to

give it a different meaning, or unless the facts ]iroperly in (videnee,

and with reference to which the patent must be construed, should

show that a different interjirctation ought tube mm\i^."- Elliott

V. Tiintrr {l«4o). -J C. li. 44(J, at p. IGl ; 10 L. J. C. P. 49, at

p. ol, Parke, V>.

" Is not the judge bound to know the meaning of all words in

the English language, or, if they are used technically or scientifi-

cally. f(t int'onii /tit oin> mitiil by evidence, and then to determine

the meaning?"

—

HilU v. Tlw London (liixliijht Co. (l8o7), ','7 L. J.

Ex. (id, at p. ()-"J, Martin, 15.

" Where the meaning of a document depends on facts dihors the

document, those facts must be first ascertained, and then it is for

the judge, no doubt, to determine the m("aning."

—

Iliid., at p. 04,

Bramwell, B.

" Where iiorclfi/ or infriiKjcninit depends merely on the construc-

tion of tlie specification, it is a pure question of law fjT the judge;

i
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B

but where the CDnsideratiou arises hf)W fur one machine, or a material

part of one iiidchiiie, iniitnti's or roscmltlos iinother in that wliich is

the allf'n;t'd iiivcntioii. it fjfiitTiilly bi'conics a niixctl (lucstion of

law and fact which must be left to the j'lrv."

—

Sin/ v. l/iDi/iiix

(ISdU), ,s 11. L. Cas. .V>(i, at \<. "u;! ; ;«» L. J. (i. l'>. -'A t, Lord

('ampbell. L. (\

" It is true, as a proposition of law, that tln' construotiou of a

siiecification (like th<> (>onstruction of all other writti'i. instruments)

belonj^s to the Court ; but tjie sju'cificiition of an invention contains

generally, if not always, some technical terms, some ]ilirasc> <<f art,

some description of ])rocesses, which reipiire tlie liglit to be derived

from wliat are called surrounding circumstances. It is, therefore,

an admitted rule of law, that the expLination of the wonls or

technical terms of art, the plirases used in conmierce, and tlie proof

and results of the processes which are described (and in a chemical

patent the ascertainment ot chemical equivalents), that all these are

matters of fact u[ion which evidence may be given, contradictory

testimony may be acbluced, and upon which, undoubtt-dly, it is the

province and right of the jury to deci(b>. But when those portions

of a speeificMtion art abstracted, and made the subjecrt of evidence,

and thTefore brought within the province of the jury, the direction

to be given to tlie jury with regard to the construction of the rest

of the patent, which is conceived in ordinary languiige, must be a

direction as to the meaning of the j)atent upon the hypothesis or

the basis of the jury arriving at a certain conclusi(Mi with regard to

tiie meaning of tliose terms, the signification of tiiose phrases, the

trutli of those processes, and the result of the technical procedure

described in the specification. And so the rule is given by

Parke, B., in delivering the judgment of the Court of Exchequer

in the case, I think, of 3\/Ao/i v. nraibnl [( 1S41 ), S M. <.*c W. .^
;

;

11 L. J. Ex. -20]." Jfl// v. Ennis ( IStW), 4 De G. F &. J. 2S!«, at

pp. 'iO.'J, •J!»4; :{1 L. J. Ch. 4-')7, at p. 4(i0, Lord Westbury, L. C.

"The construction of a sjiecification, like other written docu-

ments, is for the Court. If the terms used require exjilaiiation,

as being terms of art or of scientific use, explanatory evidence

must be given, anil with its aid th(> Court ]>roceeds to the oiKci' of

construction."

—

Siiti/)xoii v. Jfo//ii/iii/ (iSfid), L. li. 1 II. L. -Ho, at

p. ;}20 ; ?,o L. J. Ch. 811, at p. Slti, Lord Chelmsford, L. C.

" With respect to tlie rules that govern the construction of

sjiecifieations, they are the ordinary rules for the inteqiretatiou of

written instruments, havi-ig regard especially to the fact that the
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specification must rl.-nrly fulfil tho oMijrafioi, imposo<l on the
patnit.-p liy fli.. [.luviso contain.Ml in all letters patents, viz., that
tlu- piMiit shall !.. void ir the pat.'Utee shall not i.artieuhirly
•leserilie and ascertain fh.^ nature of his invcnti-m, and in wliat
manner tlie same is to he performe.l. It is therefore uimU> a
settled rule, that the s| ification nnist be so expressed as to be
perfectly intellijribl,. t.. a w.irknnm of ordinary kn-.wle.ljre, and
it nnist follow that, if there be any obxuHty or andii;fiiity in the
8i.e<ifi.a! .n which is likely to mish-ad, tliis uu-'iif not U, be helped
by any rcfbied i.r secondary interpretation of the lan<,'iiaf?e."

Simi,s„„ V. Ili,/ll,l,ni iSlid), |:{ W. It. "):7, at p. oTs" l" U. 1

II. L. .'{]"); ;{•) L. J. (•!,. SI 1, at p. SI7. Lord Cranworth.
" I do not think that the proper way of divdinj,' with this

question [whether the claim was too hirj,'e] is to l,,ok first at the
claims, and then sec what the full dc.scri]>fion of the invention is;

but rather first to read the desciiption of the invention, in order
that your mind may be prejiared for what it is the inventor is

about to claim."

—

Anitild v. Itnnlhiiiii (|S7!), L. 1{. li Ch. 7()(i. nt

p. 71 -J, Lord Ilatherley, L. (J. (cited by L.>rd Ksher, M. It., in

lu/i.soti Hill Pill, niiiiritiih ('(iriKinifior ". Siiiill, mul YaiuKj (1S!)4)

11 K. P. ('. •{«:•, at lip. ;!!».), V.)u).

" In the construction of a s])ecification it ajipears to me that it

oufiht not to be subjected to what has been called a l)eni<»n inter-

pretation or to a strict one. The lanf,'uafre should be construed
acccrdinp to its ordinary meanin<r—tlic understanding of technical

words Iteing, of coursi-, confined t<. those who are conversant with
the subject-matter of the invention—ami if the specification is thus
sufficiently intelli<rible, it jierforms all that is reipiireil of it."

Ilnrrixoii v. Ainlirstini Foiatdnj Co. (1S7()), 1 Ajip. Cas. 574 at

p. oSl, Lor.l Chelnisf-;d.

" It cannot be effeciually contended thai there is any principle

to be applied to tlio construction of spei;ifications which differs

from that applicable to the construction of every written instru-

ment wliatevcr. Of course, in ascertaining the meaning of words,
you ende'.nour to put yourself as much as jiossible in tlie j)osition

of the pers(m using them."

—

Ailif \. Clark lS7t)), :i Ch. I). WW
at p. I4;{, James, L. J., delivering the judgment of the (Jourt

(James, L. J.. Mellish, J^. J., and liaggallay, J. A,).

" lu construing the specification, we rxust construe it like all

written documents, taking the words and .seeing what is the mean-
ing of those words when applied to the subject-matter ; and in the

o
c
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caop f'f a spociKoation, wliii li is acMrossed iir.t to tlio world lit largt<,

but ti> II |iarti(iilar clasw, fur ui-.taiii't', skillt'd ni(>('hiiiiii'ianf>, [iockos-

iii;r II .'I'l'taiii aiiioiint of kimwlcdpc. it is inattriid for tlic trihiiiial

to jiiit itself in tin- position of sudi a elass. niiinfly. skilled

nii'clianiiiaiis, and to sec what tlic words id' tlic siiccifU'iition menu
wlifn Hjijilicd to suoli a sulijtct as skilled nicilianicians would know,

and, as the triltunal linH now, by the admission of ovidcnco or otlier-

wisf. |iui itself in a jiosition to understand, and tlien to say wlint

the words of tlie sjieeitieation mean wlien applied to sueli i Hubjeet-

matter."— r/«//. v. J(//V, No. ,> (1M7T). ',' A pp. Cns. I'j;{, at pji. 4::(i,

i:;7: 4(i L. J. Cb. "lits, „t ].. W7, Lord IMaekbum.

"I bave remarked before, in the ease cd' J/iiii/,K HI"/ Sun v Siititi/

I.uihllnii Co. [(ixTti), J Cb. \). (i(»T, at ].. (il'J; 4(i Ia J. Cb. IH.",.

at )). 1)^7]. tliat W is tlie duty of tlie judge to construe a speei-

fiention fairly, witli a judicial anxiety to supjiort a really useful

invention, if it eau be su])iiorted upon a reasonable interpretation

of tbe jiateiit ; or, as Mr. Aston .-aid, tbat a judjje is not to be

astute to find flaws in small matters in a spi'eifuation svith a view-

to overtbrovv it."

—

I'linijiUiu v. Sjiillir (I,s77), tl CJi. Jj. .\\->^ .^

p. 42,', Jessel, M. 11.

"I ajiovebend tbe duty of tlie Court is fairly and truly t.i eon-

strue tbe speeifieation. neitlier fa\oniin<: tbe one side nf)r tlie otb< r,

—neitlier i>uttin<r an unfair gloss or construction upon the speeifiea-

tion for tlie ]iiir]iose of saving a jiatent if it is said tbat tbe jiatent is

void, nor putting an unfair gloss or constriution njioii it in order to

expend tbe patent and make it take in sometliing wbieti you ma\
tiiink was an nnbandsonie taking ui tbe fruits of liis invention

from tbe patentee if it is not really an infringement of tbe jiatent."

—Diiilijton v. TlidiiiMJii (1X77), :i Ajip. Cas. :{4, at pp. "iJi, o4, Lord
Blac'klmrn.

"We ongbt if possible to con.strue a claim so as to support

a patent."—A'(y'//^'//« v. Jo/mson (\^H4), 1 K. P. C. 4!», at p. '>:>,

Breit. M. K.

" If any patent is cajiable of more con,strucfioT..s tlian one. tlie

general rule would be ajijilied tbat you would put upon it tbat

eonstruetion wbicb makes it a valid patent, rather tlian a eon.struc-

tion wbicb renders it invalid."— //>/>/., at p. i")S, liindlev, Ij. J.

" It (tlie specification) ought to be constnied, like any other

legal document, as a whole. It certainly ought not to be con-

strued malevolently—I will not say it ouglit to be construed

benevolently ; I do gay it ought to be construed fairly. It must
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bo rend by ft mind willing' to iiiidfrstnnd, not by ii niin<l dcxiroiw
of mi.-.iii(k'i-,iindiiin. — A/.v/(c v. X<.rfi>„ Uritlins ^y ('„, (IMMC.),

;i U. 1'. C. -.'oo, ,it |.. JKi, Chitty, .1.

" Kvt'i'v claim in .•v(.t_> imtcut must lie rcud and (•onstriii'd with
ndVreiicf to llii'si.witication.and nut as if fli.Tlaiui ,vas un isolated

sentt'nic' liavin<f m nnc<tiou witli or r.'l'i.rfin'.. to wliat |irc.i.dcs

it."— /•-''//•.«/(
.V Sioiii Cnihil l-'Jirlrir Liijlil Cn v, U'i,(,ill,f,iisr ^V

li,i„xi,i, (
INS7), I l;. I'. C. '(!», at |., 1(17, I,indl-y. I.. .1.

" How aiv w.' to ;;..t at what is \\\v ival objc.t of thi- [ilaiiitilf's

pat.-nt :- I tliink if is tin.- to say tliat you may look ior tliat

|mr|>os(> at the provisional siit'citication. For tin- objcit of tlit-

fomplftt' spccitkafion is to carry out in detail that whii^h is more
p'ncrally cxprcsscl in the provisional siiccifi<'ation." - l',irl,iii.t„ii v.

. ';„<m (IMII-I), 11 if. 1>. C. }<(;>,. ..t ,,. .-.o:-,^ l^,„.,i [.]^],,,^^ ^ |.

" I am furth>r of o|pinion that the canons of construction of a
patent are the same canons of construction that ar to be applied to

every written instrument which bus to be construed by the Court.
Now. what is tile very first citnon of construction of all written
business d mients 'f Why. that the (.'ourt ou^'ht to construe them
as if if had tr) construe them the day after they were published "

XohiTx K.>/i/i>sin-s ('<,., Ijil. V. Aiiilirsini (|S!I-1), II R. 1», (V .",|<»_

at p. VJo, Lord Esher, M. U.

'•A specification ouj;ht, I apprehend, to be re-:ar(b'd in the sumo
mann-r as any other document wliich has to be intorpnifed by the
Court. It mu.st be looked at as a whole. The claims must not be
bioko't at as if they stood alone. A strained and unnatural inter-

pretation must be avoided. Tlie true mean iuf,' and extiM.t of the
claims must be sought for without reference to thi- effect tiiis may
liave upon the validity of the patent."

—

EliHi-ir Coiistnirtioii ('>,.,

Lfil. V. hiipnUtl Triimiriim Co., Ltd. (liJOO), Ki R. \\ (J. (i;ji ^^

p. U5S, Cozeiis-1 lardy, J.

"I agree that one ought to construe a specification and every
other document fairly, and if I may say so, in a liberal spirit

lit irs iii'iijix rii/nif.''—liritisli Motur iSi/m/iiii/c, Lf<l. v. ,/. E. H.
Anilrrn-s cV Co., Ltd. (l!Ji»l), IH \i. \\ C. «•<, at p. !»4, Lord Davey.

" In construing the specification your Lordships necessarily have
regard to the state of knowledge, and tlie stage of advuncemeut in
invention which had been reached at the time of tlio letters patent
in question."

—

lljid., at p. tij, Lord iiobertsou.

5
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In CaMt of Alleged Infringement.

PrrrioiiM \tiiti of' /,iiiiir/ii/ifr— Wori/x nt' iliiini tn hi- thlliiinil.

" III jiati'iit tnwx I Imvc iilwuyit ft-lt lliiit flicrc is a liiumf tliouj^ht

wliit'h i« moot liktly ti> It-ml yon to tln' rifjlit rt'wilt in tho MjicciliiHt

wny. The flrttt thing, iinmnning yoti iiiidtrHtiind thf ulpliiilx't of

the wionee or nrt, in to clpiirly iiiiil»'i>tiinil what was the iirovioiiw

stiitt" of kiiowlcflgc. Haviiij; got. "itliiT by agrwrncnt fir defluc-

tion fmni thf fvidcnft', n cifur \iow aH to wliat was tlie jir'-vioiw

stato lit knowh'dgo. you niiist tlicn < oiiKtiuc the it|>t'oifi(ation witli

rpftTt'nct' til tliat. ilisrcpirdinp ismifs of novelty or siihjcci •matter

which may ariwi' in the pnrticiilar I'lisr, and you then Imvo to con-

sidt'r whotliiT or not tht> infringrnicnt t-omi's within the fnir

moaning of tlu> chiims—not anything t'Ist>. hut tin- claims roid

in th(> light of the [ircvious !»tiit^ of knowlcdgi', and witlmut

altering their words uniluly in favour of the patentee or the

infringer. I will say one word more witli regard to the hiw : tliat

in my judgment, he it m i\ comhination claim or he it not, you ar(>

only allowed to follow the words of the claim, hut \o\x are not

to i>ernut mere mechanical eijuivalents or m?re cfdourable altera-

tions to prevent a thing heing an infringement, having regard to

what the meaning of tli. •laini is."

—

I'rista (iinr ( iixinin/ ('mii-

/,oti,i,/x r»., IJ,/. V. Oniir, Krinix iff Co., Uil. (I!)(»l/. IH K. V. C.

17, at p. Vj;{, TiOrd iN'vcrstoue, L. C. J.
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Pleading Defined.

" I'l lin^f ill Ktrictiii'.-'N i> im luoif than Nfttiii>,' lortli that fact

wliicli ill law hIu)W(* flix justm-Hs nf ilic (Itniiiinl inii.lc liv tlic

lilnin'iti, or tlin (lisclmrp- and <l«feiici' miidc by tin' (Iflciuliiiit."

— •) I'liir. .11"'. I'll IIS mill /'liinliiii/n.

" Tho uso of plwuliiifj is to rt'iliicc thti iimttHrst in liti>;fation to u
siiiplo ])imit."—I)i>iiiiliiM V. I'lihiilc (I71M»|, a T. It. ••h;j, at p. ti.S4.

]^>ril Ivi'iiyoii, (!. ,1.

" EviTy pit adiii^' shall routain, and eoiitiiiu only, a Hfatomt<uf

in ft sumnmry form of thf mati-rial facts on whioh the party

pleading relit's for his il;iiin or (hjfcnoo, as tliH mtc may he, but

not the uviilDncn by which they are proved."

—

Itnlixot' lln Sii/miiir

Court, Old. XIX. r. 4.

Pleading over.

" Now, although in general in pleading, an etpiivocal expres-

sion is to be construed against the party u»ing if, yet where the

opposite party has pleaded over, that is an admission that the

expresacm is to be taken in that sense which will support the pre-

vious pleading."

—

JIoLsoh v, Miilillrto,, {\x-ll), G 15. it U. •J!).j, .:t

p. ;J02, Bayley, J.

How Interpreted.

Pleniliiujs are to hi' naxottitblij Intirpntiil, uml iiiiorilitui to lhi>

Kiibjivt-mutti'r.

IVhin there is mi iiinhiijiiitii in the fihniliinj, it is t, l„- iuler-

preteil moat xtronijli/ iii/niiisf the plimler.

If a pleadiiiij (tilmity of tiro inter/tretntioiis, viir seiisihk m,il the

other iiixeiiKible, the former is luloitteil.

*' There is also another rule in pleading, which is, that if
*'

meaning of the words be equivocal, tliey shall be taken

i
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r-

Ktr<iiij?ly ngii. i»t flu- \<n\'\y iili'mliii;: tln'jii." Itunf^lun v. I'lii/m-

n:!i"»). •.' Hlii.k. II .V.'M. Mf
I..

.Vl(». llull.T. .1

" Iiit<'r|iri'tiii^ till* Inii^'iirip' nl' tln' ili'i liiriitinti aii'iiriling tn l|ii<

mh'y;t.mi\tior"—ll<if/rin// v. Mnrn// (|H|i). I M \ O. atiT.

lit p. ;lM;t. TiiKlal. (!..!.

" It if* n niiiviiii in the <'iiif.triu'tiiiii of |iNiiiliiijjrx tl'.il i-vi'ivtliiiijr

shiill Im fukt'ii iniiht Ktroiijjjy iijjniii4 the jih'iuli'i'."

—

llmniiil v.

GimHrt (iMir,). 10 (J. H. ;«-,!>. at p. :im;|; j » L. .1, <i. H. ;tti7, nt

p. "tTti, ( 'oit'rifljrt', .1.

" If a jili;i iiilinitH rif two I'MiiKtriirtioTiM, I Ml' of wliicli jjivi'M a

M>iipi1)lc I'tTi'ct to ilic wlii)l<>, mill tilt' otlicr niaki')* ii |M>rtinii "f it

iilli' am -"iifiiMi", till' ( 'unit in IioiukI tiiadupt tin' furniiT con-

strurticu /'«/'(• V. hiiiiiil ( JMIS). .'i C. |». .((;«. at pp. .",7!», .jMO;

17 I-..I. ('. 1. 177, at p. IMI, Williams..!.

" It is II I'lciir rule of law that if a ili'daration <oiitiiins iilli'jja-

tioiis capalili' of licinjr lunliTstimil in two si'imi's. anil if nnili'rstiHxl

ill one fii'iiKi' it will NiiMtiiin tlif artion, ami in aiiotln-r it will not,

aftiT vt'Tilii't it iiiiiNt Im> ('oiiHtrnixl in the sense wliirli will sustain

till' ai'tioii."— I'.iHiiiiiis \. Eliliilim (IS.Vf), 1 II. Ii. ('as O'.M. at

p. irs, I»i(l Triirn.

" 1 think that thiTi' onjjht to !«• no ilistimtion niiuli' in tin- "ioi|i«

of construing'' ;• pli'a, wlii'thi'i- it ronii's hi>fori' thi' ('oiirt on iIi'iiiuitit

or on It motion to I'liti'f juil^mi-nt tmn uhsfmili rrrnfiifo. In i-ithcr

ras»', till' pli'ii I. dit to ri'it'ivi' a ri'iisonalili- lonstiucfioii. It may
he whi'ii tlii'iv i> iiy amhifruity that it oupht to lie ti'ki-n iis much
as possililc a;raiii the p.irty jilcadini; it

"

—

(lulilhum v. Hi/imri/s

! lH-j(>), •,'.-. L. J. ( P. Jj:}. at p. JJI. Pollock. ('. n.

•* iJut this rule (hat pll>allin^^H arc to (»• taken most stronifly

•igainst the partv ph'iiiUii";] iloes not apply to the pleaili ,' of

inatti IS w!i, h are p.cnliiirly within the l;nowlci|ire of the op|iosite

pa^ty: llnhs,,,, \. )h<hl/,tiiii f(l.S',*7). ti I'.. iV <
'.

•,".»">, at p. ;iO-,'|.

Ami with refercic to this eipiitahle pii :i, ii m:iy he ohscrvcd,

that the same exception to the rule that jileadin^s are to he taken

mo.st stronyly M^T'iiii-' the party plcadinp is rccojfnized in Courts

of i-'ipiily. Jj't'e Mitford on I'ieadine;
|
."ith ed.j, jip l">, ;i47."-

Miiri'hn V. (Ihiss (|.S(i!t). Ii. I{ '-' \\ V. piS, at p. 4:!l, Lord
( 'lu'lnisford, iironoitii' injr tin [{n'e-ment of the .liidicial ('omniittcc.



MIMfKI.I.ANKOirH IVHTKI'MKNTH.
i'i:\

IM)W 1:11s.

Intention to Exercise.

" '" 'I Xfcllficdl ol' |M>W.T.s. till- IlllitiTilll dhjcct t(i Ik- lttt.>||i|ril

f<> is the itifi'iition cit Hi.. |i,.|»uii ii-.-utiu;; fh.. imiw.t ; iiikI tlnit

iiit.'iiti'.ii in in 1 ,)ll.-ct.M| (V,„ii tliM wmpU c,r th.' will, or miIiit

iimtniiii.iit ^fiviii:: tli.- pow.-r, ii<vunliii;f fo tli- onliuiry iiiid rom-
iiioii !ii<f|itiiti(.n of thr \V(inlK, aii.j not iici.iriliiig t.. iiiiy Ifjr il ur
tivliiliral ..\|..).sifH,ii ..|'fli..|li."— r,';;/////, \. Il„rnsn„ (!:!(/), I

••'.
ii.

7:«7, iif [.p. 7tN, 7H(, A!*liliiii>t iiml MuIIim. .1.1.

'•'i. Niiiii>l.' ciu.'stir.ii is. wli.'th.T I iiiii HikI in tli.. will it,..]!'

siii'li an iiiilifatioii uf an inti-ntion Id i\..|viw tln' |hiw.t a» that
I iMi;.'iit ti) Imlil that tin- power lias licrn .Xfniscil. |t is a >|ucs.

tioii of intention, ainl a .(ucstion ot intfiiti.in only. Tli.-r." i».injf

various in<li«ations in tli.- will, sipin.. one way and .^onlc•tln• otli.-r,

til.' .(n.'stion 1 haw to .l.-riil.. as well as I ran is, on whi.h >\'\>'

ilocs till- lialani'c \v.'i>;li most Ntronjjly :- Wli-n yoii luiv.' put tli.

iMiM iijfiiinst th.' othfr, to which .si.l.- oti;fhl yon rather to inriiii.-

in order to dnti'rmini' wiiat is th.- real truth oi' the .as., with r.';,'ar.|

to th.' infi'iition of a man of whos.. iiit»ntion you know iiothinjf

t'X.M.pt what y.iii tin.l in his will."— I'r,/, //,•„,/•,/,„//• v. Mn/n,/,„
(IS,s.-,).;{(t('h. I), irj.at ;,p. 17!l. |S(»; .V) L, J. Ch. l-ji.at p. IJI
IVtirson, ,1. (a.loj.tt'd hy N.ath. .1., in In ,, („tii,„ (|S,s,S), |ii

Ch. 1). n, at p. U ;
."iS L. J. (

'h. 17}, at p. 17i;. ami appli.-.l hy
St '"rl in jr. J., in /// ,; Mil,,:,-. Itnii/ v. .)///»..••. [jSKiH 1 t'ji. ."»<>;!,

at p.
")(;>

;
(iS I,. J. Ch. •.>.")."., at ]i. •.*")7).

"Thf ruli'.s f.ir construinj^- a will ..xcrcisinfj a p.iw.-r :ir... t-x.'.'pt

so far as tli.'y arc alt.Tfil hy th.' Wills .V.t, th.- sum.' as those tor

construing a will disp.)sin{? .>l a t.'stat.ir's .iwn pni).. ity. hi eaih
case it is a question .d" int.'ution, to he jratli.r.'.l tr.)ni the w.ir.ls

n.scd, and not fr.ini speculati.ui as to what th.- testal.ir woiil.l

jirohahly haire d.-sire.l. If the language u.sed is such that a .levise

of liis .iwn property Woui.l have iaiie.l by r.-ason of soni.' sub-

o
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seijut'iif act, an apiiointnient under a s|)0(ial power in the same

lan};iiajj:(' must iniually fail. Tin" subsiMjiu'Ut act need not Ih' tho

aut of the testator liiuisclf. For exaniiile, a dtniso of IJlackacre,

which is suhji'ct to a luortpafirc, will lit> ilcfcatcd if the niortgajjee

sells under his jtowiT of sale in the testator's lifetime, and the

devisee will not take tlie surplus proi-eeds in the hands of the

mortgagee. A will may. however, lie so frameil as to indicate an

intention to give or a]i]ioint projierty, however iiik'ested, or not-

with.-tanding any change of investment. An illustration of this

is furnislu'd by the decision of Malins, V.-C, in /// rr Ji)/iiis/i>iii''x

Svttlnnnit (ISSO), 11 V\\. I). lii-J; 4!t L. J. Ch. r,<)(i."_A, ,-,

JA>.sr.s, linliliiHlfni, V. H,,hriH,jf„),. [JiKfJ] 1 ( 'h 1(MI. at
J).

1 -':{

;

71 L. J. Ch. HM. at pp. 110, ill, Cozens-l lardy, li. J.

i

Naked Powers.

Must be taken strictly

"This is the first time I have heard thnt tlie execution of

naked ])o\vers should he construed more favourably' than that of

powers coupled with an interest. The rule of law is otherwi.se;

because the Jiarty tluTe in soiric measure parts with his own pro-

perty, as a kind of dominion he has over tin' estate, those powers

being construed liberally ; but naked powers idways strictly."

—

liuhf 111' Miirlliiirdiiiih v. Lunl (loihiljihlii (17-V»), ",' Ves. Sen. (il, at

p. "!•, Lord Ilaidwicke. L. (
".

" It is true, miked powers must be taken stri<'tly, both in Courts

of law and in eipiity."

—

Zimcliw M'nolnldii (17(!1), 1 Win. HI "JNl,

at p. -IKS, Lord MansHeld, V. J.

By whom a Naked Power given to several can be Exercised.

" It is settleil, by repeated authorities, that where a naked

power is given to several jiersons, it cannot be executed by tiie

survivors. It is a jiower. the exe<ution of which is entrusted to

several individual persons jointly, which c.in only be executed by

them all, and if one of them should die the authority will not

survive. It is also eiiually well .settled, that if the power be

annexi'd to the ollice any persons wiio till tlie otiice of executor

will have also the power wlii<h is attaciied to that otilce."

—

lini-s-s,'!/ V. Cli.duirrx (l.S.VJ), l(i Beav. -J'.';!, at p. •.';{;{, Sir John

lioinilly. M K.



MISCKLLANEOITS INSTI.TMKNTS. 22;j

Powers to appoint Portions charged on Land.

" Tlie results nt whieli I I,avo arriv... f n a ...Mreful oxamination
of all tl... uuthonti,.s wliicl. I liavo ,.xai.iin.-.l nvo as f.,ll„ws :

; 1. TliMt i)owi>rsto ,.i.i.oi.it iM)rtions cliai-..! on laiul oiu'lit, if
their languM-o is .loul.tfiil, f,. 1„. cnstru..,! so as not t.. authorize
appoiutnionts vcstin- tlioso portions in tlio appointees before tliey
want tliem, that is, hofore they attain tw.uty-oue or (if daughters)
marry. " '

"•J. That where the lan-ua-e of the jHnv-r is elear and un-
ambiguous, elfei't must be given to it.

" ;i. That wliere upon the true eonstruotion of the power and the
appointment th.- portion has not vest<.,l in the lifetime of the
appointee, the portion is not n.isabh>,b„t sinks into the inheritanee.

"J. That where upon the true construction of both instruments
the portion has vested in th(> appointee the portion is raisable even
.although the appointee dies ,inder twenty-, ,ne or (if a .lau<-hter)
unmarried.

"

"•>. That appointments vesting portions charged on land in
children of tender years wlio die soon aft.Twards are looked at
with suspicion; and very little additional evidence of improper
motive or object will induce the Cf,urt to set aside th.> appointment
or treat it as invalid, but that without soiik^ additional evidem-e the
Court cannot do so."—//cw/// v. JHw/ (lSS-.>), 21 (1i. I) :!.;•> at
pp. :',.',<>, m)

;
;-,:{ L. J. Ch. (K;:, at p. iiSl. T.indlev. i..'.T. (cited in

I» rr Dc IL.jhfwt, [lS!)ii] •,) Ch. :;s.-,. at p. ;)!»(; ; (1.-, L. J. cii. (;g7
at p. 07-,', by Stirling, .J.;.

'

w
S
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Powers of Attorney.

"Our books say that these kind of authorities [letters of
attorney] are to be pursued strictly; they instance that an
authority given to three eaunot bo exc-ct-d bv a less number than
the whole, and the statute of "Jl Hen. S, e. 4 [Sales of Land
by Arting Exeeut.uvs, l-V.'!)], was thought necessarv to be made, to
remedy (he inconvenience arising fr.mi it in the case of executors
where some have de.'lined to act. ]!ut our books also say, that
tliey are to be so construed as to include all the necessary means

K.
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of exeeutinff them with cffoct. Tims an authority to receive and

recover <l(,'bts includes a power to aTv>'i^i."—Ifonar,l v. Bai/lir

(17!)0), '2 11. 131. r.lS, at p. (i20, Lord Loiiglihorough. L. C. J.

" I fully agree with the eases cited by Mr. Craig to show that, if

there is a ]iower of attorney to do n particular act, followed by

gou(*ral wor.ls, these general words are not to be ..xtended beyond

what is necessary for doing tliiit particular act for %vhich the

power nt attorney is given."-i''r,// v. Jfo//
(
lS<i()), 2 De (i. F. & J.

;}8, at p. 4S ; 2!l L. J. Ch. (i77, at p. ti.^-.', Lonl Campbell, li. C.

"Nor was it disputed that powers of attorney are to b(^ construed

strictly; that is to say, that where an act purporting to be done

under a' power ..f att<.rney is challenged as being in excess of the

authority conferred by the power, it is necessary to show that on a

fair construction ol ilie whol.^ instrument th authority in questi.m

is to be found within the four corners of the instrument, either in

express terms or by necessary implication. It was pointed out,

indeed, that the decisions on whiih the Icarn.Ml counsel for the

appellant mainly relied in support of these propositi.ms were deci-

sions of Englisii judges, but it was not shown that there is any

difference in^this respect between the law of Canada and the law

of England. The provisions of the Civil Code of Lower Canada,

and the Canadian authorities which wen- cited to their h)rdships,

appear to be in harmony with English law and English autho-

rities."— />/'/"/'^ P'>"-i-^ iiii'l Brtidiif V. La linnqnc iln Veiiph, [1S!):}J

A. C. 170, at p. 177 ; (;2 L. J. V. C. 08, at p. 72, Lord Mac-

naghten delivering the judgment of the Judicial Committee (cited

by'^Farwell, J., in .Mo/.s- v. J/o/r/.v, [I'.lOl] 1 Ch. -Jf;!, at p. •2ti7
;

70 L. J. Ch. l.s;5, at pp. lt<t), 1S7).

(See h, ,r lh'rs>w ,ui<l ./r///.vV.s'.s ('n„lr,irt. [l!l(»l] 2 Cli. 21!»
;

7;'.

L. .1. Ch. (SI.)

Wks., Vol. iv., p. -^li.

"It seems to have been thouglit by two of the learned judges of

the High Court [in IJengal ), that it wiis h.id down in this case

llimik of Kwjhn,,! \. r>n/m, (ISJ'.h, > Moo. Ind. App. 1, at p. 40],

as a rub' of construction, that wr.rds used in a ].ower of attorney

to express the objects of the power are alway-^ to be construed

disjuuctivelv.

case.

Tlii'ir Lordsliips cannot agree witli this v^ew of the

The "voids there may have bceu used disjunctively, but tliey
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do not see any reason wJ.y tl.e rulo laf.l down by Lord Bacon,
(oiwlatio rerhoniin i,i(llv„l tuwpfnfiwH m i„,o,ln„ .sr//.s// [l!ac Wks'
Vol iv.,p. 2U], which is int..n.lc.l to aid in arriving at the nicanin-
ot the parties, should not be ummI in .onstniin- a p„wcr of attorney
as mucli as any other instnin.cnt."-.A,/./,„vv-.'y Cu.n.loo v ir„ts„.
(1««4), !» A. C. o(il, at p. .-,(i!) ; .-,:; L. .). l-. c ,sn, af p. s;j sir
luchar,! Cou,.h delivering the judg,,!,,,! ot ih,. Judicial ( 'nnnnittco.

Treaties, International.

_

"That rule [that tl... treaties of IS-V., being in the nature of
international conipa.ts. ought to be lil,erallv eonstrued] where
rightly applied, in circumstances which admit of its appliiation is
useful and salutary ',„t it goes no farther than this, that the
stipulations of an ia.crnational treaty ought, when the lan<n.a.n.
of the instrument permits, to be so interpret..! as to j.mmote themam jeets of tl,-. treaty. Their T..rd.hips venture to doubt
wliet. the rule has any a]>plication to tlios.' ]Mrts, even of a
proper international treaty, whidi .ontain the terms of an -rdinarv
mercantile transaction, in which the respective stipulations of the
contracting parties are expressed in langua-e whicli is free from
rirnhvrmiyr~Atfon,r,,.Gn,n-al fur thv 'ih.nnuou of Cnua,!,, v
Aftonwii-Gviirral for 0«C//'w. flM)?] A. (

'. l!»l) at n "11 T r,v,1

Watson delivering the judgment of the Judicial Committee.

Trusts.

Estate and Interest of Trustee.

" Now, the rule of construction in such cases is, that the trustees
take estates cvextensivr with the trusts they have to p<'rforni ; an.l
that, if the performance of th.' trust require only that tlie le-al
estate shall be vested in them for a limited time, ihev tak.> it only
for that neriod: 2 Jarman on Wills, p. 'in, ;5rd ed •

p 1 1 Vj
othed., and cases there cited.--.S7,r,..so. y. M„,,„, .^f n, J,
(1«.4), L. 11. 10 Q. B. SI, at p. Si; 44 L. J. Q. B. :|4, at p. :j.i

Uuam, J. * '

"In Lewin on Trusts, lOth ..l. p. 117, the rule is thus stated •

In creating a trust, a person need only make his meaning clear as
to the interest he intends to give, without regarding the technical
terms ot the common law in the limitation of le<ral estates \n

w
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equitablp fee may bo created, without the woi-d "heirs," and an

equitable entail witliout tho words "heirs of the body," provide.l

T^ords be used whieh, thou-h not technical, are yet popularly

equivalent, or the intenhon otherwise sufficiently appears upon the

face of the instrument.'"— /'' rr Tru>!,/<om's Tnish, [V.m] "J Ch.

4S7, at p. 4i»-J ; 7;'. L. J. Ch. (I!):^, at p. ('>')'>, J<'y<e, J- (Adopted

as a correct statement of the law by I'arwell, J., in In ,r Ollnr\

Srtthmnd, [IDOu] 1 Ch. 191, at pp. 1!>-I, VX>; 74 L. J. Ch. ti2,

at
t

64.)

(Sec also
'• Wills- Precatory Trusts " and " Executory Trusts.")
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2'^'f»

Part VII.—STATUTES.

Skctiox I,

PRELIMINARY.

Statute (li'fincd

Cai .; and Rules of Interpiotiitioii

Stiitiitcs jiriiiia ftrii- Tcnitoriiii

Statutes affecting Colonies or ladia

rAOK

22!t

. 2:«

. 23S

Statute Defined.

A xMiifr i.s f/ie III// of till' /eijhiuture niiiiti',/ l,i/ fhc Kiiii/^ most
crei'/lviit Jl'ijcxfi/, /;/ aw/ icitli tin- w/riir nm/ coiiscnf of thv
/ovi/h Kjiiritiia/ lint/ taiqioi-ii/ inn/ iviiiiiioiis in Ptir/ianirnc

(ix>ivmb/n/.

" Altliougli tlie (.rigiual or autheutu- transcriiits r.f Acts of Par-
liament are not before the time of llonry III. (l'Jl(i), and nianv
that wore in his time are perished and lost, ;/rt cn-tnbi/ii such their
ireir ; and many of those thin/, that we now take for common
law were undouhtedly Acts of rnrliament, thougli now not to be
found of record."— Hii/c's Hist, of Cum. Li.r (publislied in 171^1
p. Si).

" The statute law is the will of the legislature in writing
; tiio

common law is nothing else but statotes worn out by time ; all
our law began b}- consent of the legislature, auJ -vhether it is now
law by usage or writing, it is tli." same thing."— CVVA«.' v. B/anum
(1707), 2 Wilson, ;i47, at p. ;]4.s, Wilmot, V. J.

" Statute law and common law both originally iiowed h jm the
same fountain, the Ifgi"/"' —Th.^ nt p. H;"

O
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"The statute law is tho will of the legislature in writing; the

common law is nothing else but statutes worn cnit hy time. All

our law hegan hy consent of the legislature ; and whether it is now

law by us;i^-e or writing is the smne thing. For many of those

things tliat we now take for common law were undoubtedly Acts

of I'avliameiil, though not now to be found on record. Indeed,

our lawyer.s have made a distinction between statutes themselves ;

they have distinguished iprtween statutes made before the time of

Wal mcniorv—viz., 1 Hie. I. (llMh—and those made since. The

former are considered as part of tho common law— tho /ii/rx nini

xcrijilir : for notwithstanding copies of them may be found, their

provisions obtain at this <lay, not as Acts of Parliament, but by

immemorial >isage ami custom. Tho latter, or those since time of

memorj-. are again distinguished; those from 1 Hie. I. (llWt) to

Edw. III. (l:!-.'(;! are called iiii/lijnii stutiitn ; and all subsequent

statutes are called jioci <f>ifii/(i."'—/i(ir. Ahr., 7th ed., 1S;V,>,

Vol.YII., p. 4:51.

"A statute is a written law, made by the King, with the advice

and consent of the two Houses of Parliament. "—////(/.

"It is said that th last will of a party is to be favourably

construed, because tli' testator is iiiopx voiixi/ii. That we cannot

say of the legislature, but we may say that it is ' iiukjikis inter ojnx

;„npx: ''—Snr/rr.s v. Ji//i.soi, (IS-J!»), !» P. & ('. 7"»0, at pp. 7-VJ, 75;5,

Lord Tenterden, C. J.

" The ground on which tho Courts have declared a testator's will

void for uncertainty really is that the testator was inopx coiisi7ii, and

it would be impossible for me to apply such a consideration as that

to the legislature of this country."

—

Maiichexter Ship Ciiiial Co. v.

Jldiic/irsfer Uriciruitrx,' Co., [1000] 2 Ch. ;i-/,', at p. ;J6I ; <>!> L. J.

Cli. 850, at p. .'-!-V5, Parwell, J.

Canons and Rules of Interpretation.

" The subjects of this country arc bound to construe rightly the

statute law of the land ; it is n.jt competent to them to aver in a

court of justice that the; have mistaken the law ; it is a plea

which no coui-t of justice is at liberty to receive."

—

T/ie Cliarlotta

(1814), 1 Dods. Adm. ;!87, at p. .'102, Sir Y7. Scott.

See also pout, p. ;37"2.
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SMiifiH Miixf be inhrpretid ,i<roHi„>j to well rnvjiiizal riil,'< of
iliferpn'fattoil.

" AVo must cmstruo Acts r.f riirliamont iicfonlinjr fo f]i,. well
renognize.1 rules of cnustruotion."— /•%/,•/„;• v. Juxis,,,, (IssO)
Ex. D. -,'87, at p. 2!);{ ; V.) L. J. Ex. TlCi, at p. TIKI, \\M\, L. J.'

^

" I should liki" to say a word or two ns to tlio ruk-s which aro
bindiug on all Courts in regard to the consfi actio,, of statutes as
well as f>f all otlier instruments. AVhate\er may liavo heen the
ease in times pa.st, in modern times tiioso rules have become
perfectly well settl...!. Tliey hav b.ron,e mud, more limited as
regards tiie power of tlie Courts, and at the samo time so well
recognized as to be bin.ling on this Court and all other Courts."—
Kr pni-h Wnlhii, (1,SS|), 17 Ch. 1 ). 74(i, at p. 7.-)() ; .-,(, L. j cij
(m7, at pp. (mS, fiO!», Jessel, >[. 1{.

" I am disposed as nnich as any one to venerate thr« old canons
for interpretation of statutes, sanctioned hy the ac.iiiies..en.e of
ages, as aids to us in the solving of ambiguities, and relieving us
from doubts."— /,'(Y/^//r^w/// v. ^'A//'/r(lSS.i), ,s App. Cas. li-yf at
p. -m ;

.V2 L. J. ti. ]',. .-,(».-), at ]>. VJl, Lord Fitzgerald.
" The rules of constru.tion of statutes are very like those which

apply to the construction of other documents, especially as regards
one crucial rule, viz.. that, if it is possihle. the words of a statute
must be construed so as to giv.' a sensible meaning to them. The
words ought to l)c construed nt ir.s ,ii,i,,;.s ralrat ,j,„n/i prmit."—
Cm-fix V. Sforii, (Feb. I, 18S|»), 2> (i. 13. J). 01.}, at p r,l7- r,S

L. J. Q. B. 174, at p. 17.-). Uowen, L. J.

" The Master of the Itolls [Lord Esl,cr] has relied on a general
canon of constructicm with regard to Acts of I'arliament. I must
say for myself that I have always th(,ug]it it .lifKeult to lay down
beforehand canons of construction by reference to which the
objects of futmv statutes are to be defined. It lias always .seemed
to me that it is safer to ab.stain from imposing with regard to Acts
of rarliament any further canons of construction "than those
applicable to all (iommouis.''—Ltiwji/ii,//i v. Xorlon (Feb. 21. 1S8!»)

22 a.B.D.4.y2,at p. 4-5!) ; 08 L.J.d B.27!», at p. 282, Boweu, L J.'
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Reijui-il 1111,4 hv I„hI to tlir riilis of l,nr aj,j,linihlr to the mtijevt-

mnttvi-.

" In construing a statute regard nmst be had to the ordinary
rules of law applicable to the subject-matter, and tiiese rules must
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prevail, cxcopt in xo far ns the .sfntuto shf)W8 tliat tliey an to bo

disrepardpfl ; atnl the Liinlin of sliowiiifj that tlu'y arc to ho <liH-

regartlod ri'sts iijiun tliosc wlio »cek to maintain that iiroposition."

—Alt..(l,n. V. lir.vi,, [|S<)S] 2 a. 15. 147, at p. IVJ ; 07 L. J.

Q. B. OS'', at p. OIK), ( 'hitty, L. J.

g

Statutes are prima facie Territorial.

All luiijllxh lc,/U/.Jinn is jirima facie frrn'fori'il.

EiKjIitli stilt II lis priiiiii fanie "y/*/'// to mi'l himl nil Knijlisli

sllli/irfs lit' tlir rndlll ililhiil tin' Ellijllsh (llilllilllinis,

Eiiijlish stiitntis prinii'i fario ''jijil;/ to <i»il I'in'l 'iH /uriiijnrrs

iritliiii KiHjIisli jiu'isiliiliiiii.

Eliijlisli stilt litis, ir/irrr tlliir lniii/lllKJr Is Ifcmnil nml Mill/ inrlililr

fhrrii/m I's or not, nrr nssiuiwil not lo In' so iiiiirtnl us to

rinliitf till riijlit-t of lit III r iintioiis,

Elli/lisli sfiitiitis nrr lint iiitimini to ilo irlint is iii/iiiiist tlir niiiiitil

lit iiiltloiis.

The (lira uitliin irhirh on Emjlish slntiitr is lo o/irriitr, ami tlir

jirrsoiis iii/iiiiist ir/ioiii it is to ojimili; nrr to Iw ijnthrrnl troiii

tlir liiiii/iiiiiir iiiiil /iiirririr of tlir piirtiriiliir slntiitr.

Jf a»ii iiiti rjin iiiliiiii ollirnrisr l,r possihir, nil Eiii/lis/i sinlnti

irill not 'ir iiiti rjirrtrit ns n/ijili/iiii/ to fbrrii/iirrs in rrs/irrt to

nils iloiir III/ till III ontsiilr tlir iloininiuns of tlir sorrrriijii

jiuirrr riinrtiiiij.

"If the nicauing of an act is doubtful, it is a reason for nut

putting a paitiLular i'ltcrpretation upon it tbat would violate tiio

comity of mitions."

—

Lrnni.r v. Jiroim (lS')2),'22 L. J. C. 1*. 1, at

p. ;5, Maulo. J.

"Every Act of I'arliamcnt must hv understood to have the

words 'within the dominions' inserted in it. An attemjit w;is

once made to make dealing in slaves a felony in every part of the

world ; but the opinion of all the legal authorities was, tliat an

English Act of Parliament was bidding within the realm of

England oidy. If, indeed, the Act of Parliament had stated

that all British subjects were to be bound, as is the case in some

of the slave-dealing Acts, or as is the case in the Koyal Marriage

Act with respect to the descendants of George the Second, there

the case is different ; but where the enactment is general, as the
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prosc-ut case, it do-s not extend boyoiid tl.o English .lomiiu..n8 "-
AV.vr/,r V. C<(hl,H,uui (IH.Vn, •.>•.' L. J. Kx. l.>,s, at i. |->'»

Pollock, f'.U.
' ' •

" It w clear that tli.« lo-islatun- 1ms no power ovr anv i.-isons
oxcej.t Its own mV]ixU, that is, p.-isons mitiiral-bon. M.hj.Mfs, .,r

resident, or whilst tlicy are within tlw limits „f fh.. kingdom.
The logislutur." cm in.|".se no duties ..N,.,.,,t ..„ fh,.m ; „i,d when
k-gislatino: for the iK'n.'fit of persons must pnnm f<>,i,- be eonstrued
to mean the benefit of those who owe obe,ii,.M.e to our laws and
whos,. mt.Tests the legislature is under a eonelative obligation to
protect. "—,/<//;r//.s V. liuus,,, (ISoJ), } II. \,A\,^. SI.",, at p !»•>(!•

21 L. J Kx. Sl.at p. !»:;, p.uke, ]{. f.ited by I^.rd llalsbury]
Ji. C, delivering the judgment of the Judicial Committee in
Milvlvwl y. Att..(lnK /or X, ,r Soiifl, /> V. v,

l
|,S!)|

J \ (' -W, at
p. 45S; (iO L. J. 1«. C. .-,.-,, ,„ ,, -;)

"Statutes must bo un<b'r.stoo.l in genenij to appiv to those only
who owe obedience to the laws, and whose interests it is the iluty
of the legislature to prot.^ct. Natural-borii subjcts, and person-s
domiciled or resident within the kingdom, owe' obodien.^e to the
hiws of the kingdom, and are within the benefits cmferred by the
legislature; but no duty ..m be impose.l upon aliens resi,b-nt
abroad, and with them the legislature of this country has no
wmcTii, either to protect their int..rests or to control thei'r rbdits

"

—Jrflcnix V. Itoo.,,,, il.;,l., at p. !M(i
; L. .1.. at y. \):,, .Jervis, L'. J.

"/'>/>//« ./;/c/r. the legislature of this country must be taken to
make laws for its own subjects exelusively. .

'

. IJut when I say
that the legislature must pri.mi fm-le be taken t(j legislate only for
Its own subjects, I must be taken to iiielud.' under th.- word
' subjects ' all persons who are within the (^...en's domini.,ns, and
who thus owe to her a temporary allegiance."—//>„/., at p. D-j.", •

L. J., at p. !)!), Lord L'ranworfh, L. ('.

'
• •

>

" Generally, we must assume that the legislature confiiie.s its
enactments to its own subjects, over whom it has authority, and to
whom it owes a duty in return for their obedience. Nothing is
more clear than that it may also extend its provisions to foreigners
in certain cases, and may, without exi.ress words, make it appear
that such is the intendment of those provisions. But the pre-
sumption is rather against the extension, and the proof of it is
rather upon those who would maintain such to be the me.minn-
of the enactments."—//;/r/., at p. 9T(i ; L. J., at pp. 10 {,

104"
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Ix.r.1 UrouRlmm. (ViUnl by K.-ntiHly. J., i,, J>ari,U,m v. JlUI,

IV.m
I
i K. 11. (KKi, at p. «il-,'; TO L. J. K. U. 7hh, at ].. 7!t|.)

" If Ix'iiig the |.Iniii find r.l.viuuH rule in ((Histniinp tli< Acts of
any l.gi.slutur.. tlmt fh.. l..jriMl»tiiro <,f .-n.li in.l.'pondfnt cuiinfry
must l)t> (.iii)i.()«'<l t') .Iral with tliow tti.l.j.Mt-nmtf.Ts whi.h iir.'

Nvilliin it» own control nri.l jiui^li.tion, A^ Dr. LushinKton
»'X|ir«'SM'.s it in the cii.s.' of Tl„ /<.lln,;l,i [( lH'>ti).-,' ,Iur. \. s. l-.'!»

•

I Sw. lid, at ,.. !».S]: 'In l„„kin^' to mi Aot of I'.irlia.n.nt with
rrfiTrmi) to Ku.'h 11 .|iifstioii n> I uni now ili.-^fuswnjj, vi/.. as to
whftlier it in iiit.ii.l.'d to ny^Xy f,, [oni^fncrM or not, 1 »1.,miI.|, in

endeiivourinj; to lUHctatiiin tlu- .onstnicfion of ti„. A.f, ulwav!* h.ur
ill mind tho |.ow. r of tho Hritisii h'^Lsliitun- ; for it i« n^'vcr lo
k- j.n-Minied, \mh-^n tli.- words arc so d. ur tlmt thrr.' cnn. l.v no
rK.»whilify, he a inistak.', that th.. JJntihh l.gish.tur.. exc l..,l that
pow.T whith. according to tho L,w of tho wliole worhl. j-roiicrlv

bi'longed to it. Tho power of thiw country i» to h-iri^latc f„r it's

own hubjecfs all over the worM, and as to foreigners within it.s

jurisdiction, but ;. further."— rv,/,/ v. Dolmin (\h:,H), 4 K. i\c J.
;{t)7, at p. ;jr">; ^ L. J. Ch. mi), at i>.

tloj, Sir W I'atre

Wood, V.-C.
*"

'• I have always rccogni/ed the full force of this objection, tiiat

the British rarlianicnt has no j.ropcr authority to legislate frr
foreigners out .f its jurisdiction

; and I .•spcci'allv <lid so in the
case of Til,' Zollanin [( i.S.>«). 2 Jur. N. S. 4','!t ; 1 .Sw. !t(i, at p. '.)H].

No statut.' ought, therefore, to be held to apply to foreigners with
rcbpeet to tran.saetions out of British jurisdiction, unless the words
of the statute are perfectly dear; but I n.versaid that, if it j.lea.s.d

the British Parliament to make such laws as to foreigners (.ut of
the jurisdiction, courts of justice mu.st not execute thi'm

; indeed, I

said tho direct contrary."— 7'/«' Jwu/in (lNt;;{;, :i'2 L. J. Ad. lUl,
at p. l!t:i, Dr. Lushingtou.

" AN'here tho language of a statute is general, and may include
foreigners or not, the true canon of construction is to assume that
the legislature has not so enacted as to violate the rights of other
nations. "—r//,' Qwv'i v. Ju;/i, (iSTti), 2 Ex. D. (j.<^ ^t p. :.>!() ; -KJ

L. J. M. C. 17, at p. HH, Cockburu, C. J.

"It appears to me that the whole question is governed by the
broad, general, universal principle that English legislation, unless
the contrary is expressly enacted, or so plainly imi)lied, as to make
it the duty of an English Court tu gixe effect to an English
statute, is applicable only to English subjects, or fa foreigners
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a ..,.„,..e of tl.o (i,u.e„ of K„f,Iun.I. and in fl.o pow , „

though not .lomi..il..,l ,„ .HTman.-ntlv il .
'

'''''^'"'*''»

^.i.h..^duhea.ti.o..ij,...,.,,,H,:^rt':^^^^^
mt of bankrupt..,- sl...„l.l have b..,. ..........itt.-l in Hn^lan, t .i..'mn agajnst wh,™ tl. .tatu,., i. i^vok..! i. . fori"r\ .not .lo„uc..l.l u. England."-//..., „ p. ...... Brett, ifr

All we have to do is to inturnict :,u \, , c i> i-

usos a general word fdeb •? '
w

^ "^hament whieh
1 • ?• • , •-

"''"^"'
J' ana We havo to sav how ih„tvord Ks Injnted, when of neee^^it,- there nn.st be sonnflinHutI take :t the hnutat.on is this, that all law. of the En.lilh Pa Z'niont rau.t be territorial-territorial in this sense thn^ 1 ,

to and bind, all subjeets of the Vro.nZr::^^:^^'^
mterpretat onof then., and also all aliens who eo^e t: tI'e1 rTand who, d.u.ng the time they are here, do any act w i "n J
fair interpretation of the statnte as regai-ds th-m c^^nV

"
iin ,provisions. )£ course it is not neocsLy that a perl t: u !

_- rno
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J I

I •>

jfM't to im KngliNh Act Mhoiild Im> (loniiiiltHl hero. If In- i* r)>)ti(]i>ut

ln'r« ti'MiiMtmrih , niul diwn nii lut wliidi ooniPH within tin- intent

ami imrvicw of a Htiitutr, lii«, m rfganln that .stiitiiti', ixs iIkck every

alien will) iiinien lieie in regard to ull the lawn nf tliis realm,

snhmitM hiiMwlf to the law, and nmut 1m» dealt with aeionlingly.

An repirtls an Knf;lii«hnmn, a niihjeel nf the Uritish (Vown, it in

not ni'<'ei«Niirv that he HJuiuld he here, if he hax done fliut which the

Act of I'nrlianiunt m\n xhull pvc juriHliction,lNrttUKo he im ImmuuI

]>y the A t, hy nanou of his heing u iJritit-li Nnhjcct. tliongh, of

coiiifp, in the caM' of u Uritish wihjcct not resident here, it niny 1m'

o ijiiepitiou on file cojiHtruution of the Act of J'lirliaincnt whether

that which, if In- had hecii te>idcnt here, wonhl have hroiight him

within the Act, has that ellect when he is not rchidcnt here. As
regards a British unhjeet, wheflier lie in here or not, he (un he

made hankmi>t, if t)ie Act of I'ailianicnt has dci lured that, in the

events which have hnjijicned, he <an he made hankrn|it. liiit, as

regards foreigners, there is, /irinni till ii\, no right to hind thcni if

they ai-w not here."— /•> /imfi Jl/uiii (lN7!tj, P.' C'h. I), •r^.i, at

pp. ">:<l, )'-i-^. Cotton, ii. J. (See ulso /// n 7'«70v/w, [18!»-J] J (J. IJ.

2tt:t ; lil L. J. U. 15. •')H'>, where sc\erul of the alwve quotations in

Jij" IKittf liliiiii Were cited.)

"The English I'arliainent (annot he supposed, merely hy reason

of its having used general words, to he Intending to do that which

is ogainst the comity of nations. If is true that if we come to the

eonelnsiou that this hns been intentionally done, we must curry out

the law and leave to the govi-rnment of the country the task of

answering ohjcctiuns, hut unless that is i>erfccfly clear we ought

to limit the words so as to make them reasomihle and proper."

—

(•o/,/ii//iiiiii V. Jirni)/,--! (IHMS). •,>! (I IJ. I). :,.>, at pp. .">?, 'jS, L,,,-,!

Ksher, M. U.

"It seems to mo that, unless Parliament expressly declares

otherwise, in which case, even if it should go beyond its own
rights as regards the comity of nations, the ('(mrts of this country

must obey the enactment, the proper construction to be put on

general words used in an English Act of Parliament is, tliat

Parliament was dealing only with such persons or things as arc

within the general words and also within its proper juri.sdiction,

and that we ought, to a.ssumc that I'arlianicnt (unless it exprcssl}'

declares otherwise) when it uses general words is only dealing

with persons or things ovtT which it has properly jurisdiction."

—
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i' .1. n. }\. It,.,, «t ,,. »(;:. I^,r,l |.;,i,..,. y ,{

" Kir.t. r HhuuM lik.. f.. ,„ak.. ,..m.. u»,...rvafi.,n. with r...nir,I ...
... rul..H ,.f ,„.„,fru...,..„ „|.,,l|..„l.|.. ,.. .,,„„.„ ,„.,,, „, „,., ..,.,„.

" ;"'""7 "'";" '"'"•^ '' » "'••"> '"'""»'•-.. tI.o Hfufuto will

b.M.onh„...l .„ .,s .,,.„.,.,i..,. ,.. „... , •,,,.„, Ki,.,,,..„, ,, ,,...„..,^_
s tho ...... h..ro. .. ,,.. a,.,.li..,l ,„ ,h..,.l,„l....f „.„ U,..,.,,,. ,.;. .nons .t wni 1... ,„k..„ to a,,,l V ,o all tl. p^
KM,.l..,,.or ,„ .lH.(iu..o„V .l..,nini.,„.. as .1... ...sn may 1... „

._'k"«.. airly t,. ,1.,. ,i,..„„.., „.,,j.,„„ ,.,, ,,..,^, ^,,,, :

"'""" ;'" '^"-"^ ''•"""•!"- -r wi,l,..ut. On.. .„1.,.. „J-"..n.. ..onHt.-u..Ho„ is this-That if a„v ....nstru-.i..,. ..h.,w
I-

I..-II, .. an A..t will no, b., ..on.tru...! a. a,,,.lvin. to f,.r..i,.. rs
-. n.s,,....t ,., aot. .Ion.. 1,,- fl.,.n. out.i.l.. tl'.. '.lominionH TC-v-.^, ,,o.,.,. ..,,a,.ti,,.. T!,a, i. „ n.l.. 1„.,.,I o,. i,,,.nat :.l
I.v^^ l^ Nsl.M.]. on.. snvPr..>,-n ponvr I. I„.,.n.| ,o r..s,.,.,., ,|... sul.n...,H
-<' tl,o nghs „f all ..tl..... sov..r..i.n ,..w..r« outsi.I., i,. .J,

<••' L. J. M. ( . -.'IS, at ],. -J-Jl, Lor.l Uus,,..!!, (;. j.
'

"It is a i-rindpl.. of o,.r law that A.ts of I'arlian...nt .lo notapply to ahons. at least if th.-y 1... not ...... t..,,,,,,.,,,;,, ,.i,,„,„ ;,th.s ..onnt,v nnl..ss tl... lan,..a,.. of ,1,.. s,,.„.,.' ...xpn-s^ly ,..f..

I. 1 . .10, at p 4...; ,;r L. J. „. ,... ,sH. at p. L, Darl .../
(.ls«,.nt.., tron. l,y Iv.-nne.Iv, J., in /../,/,.,; ,, /////. lum']
,> K. IU.O(., at p. <;il : roL.j. Iv. JJ. 7NS. at p. 7!.o,.

"It appears to m... nn.l.T all tl... .ir..,.n.stan,...s an.l lookin-^ at
tl... snl.j..ot-n,atter. mor.- .vasonal.!.. to l.oi.l ,l,a, l'arlianK.nt'".li.l
...tend t., oonf.... tl,„ l„,„,.,i, „f this l..gisla,ion (Tl... Fatal
A...nd..nts Acts. iHir, „n.l iS,iH up..n fom^n.-rs as wll ,. ,„..,
subjects, and certainly that as a-^ainst an English wron.^-,lo,.r' he
f..r..,n:nor !m. a n^ht to maintain hi. acti.3„ un.ler tl... Ttutut-.s in

I

o ^g

:3
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qnesiion"—Dnvi>fssnii v. /////, riOOl] 2 K. B. fiOfi, at p. 614; 70

L. J. K. B. 7«S, at p. 7f)2, Kennedy, J.

" Now, i>rimdf(icic the legislation of a country is territorial. Its

acts are iutondcd to apply to matters occurring within the realm

and not beyond it, and tliis principle ap{»lies more especially to

acts that are penal in tJieir character. It is true that the language

of an enactment or the nature of the subject-matter may indicate

an intention to the contrary, but otherwise the jirliiiu fnv.io pre-

sumption holds and the statute applies only to acts within the

realm."—J/o»//.s v. Oinn. [1!»()7] 1 K. B. 74ti, at
i).

7u4 ; 70

L. • , K. B. ;5!»G. at p. 40fi, Fletcher Moulton, L. J.

Statutes affecting Colonies or India.

The Colonial Laws Validity Act, ISb.". (jS & 29 Vict. c. 6:5),

s. I :
" An Act of Piu-liament, or any provision thereof, shall, in

cjnstruing this Act, be said to extend to any colony when it is

mailo applicable to such colony by the express words or necessary

intendment of any Act of Farliament."

(See the above Act set out /// cjctinm in the Appendix.)

tr
CD

i

A (Otifin)i('(l xfdfiiff of f/ic local /lyix/atiirr Idirfiilli/ coiixfitufn/,

trhefhcr in a Hcttlcd or conquered cohiii/, lim, as fo mufferx

iiif/iiii (7« compcfeiiee and the litnifs of ifx Jurisdiction, the

operation andforce of .sovereign Icgiahttion, though Huhject to

he eontroUed hij the Imperial Parliament.

Colonial and Indian lefji.s/aturex hare poirera expresnh/ limited

III/ the Act of the Imperial I'lirliiancnf which created them,

and theij ean do nofhiiiij hei/ond the limits uhieh cireumncrilte

those piiinrs. But, irhen aetinij irifhin those limits, the;/ are

not ill am/ sense agents or delegates of or acting under ang

mandate from the /mjierial Parliament, hut hare pleuarg

pouers of legislation, as large, and of the same nature, as

those of the Imperial Parliament itself

" There is even greater reason for holding sacred the prerogative

of the Crown to constitute a local legislature in the case of a settled

colony, where the inhabitants are entitled to be governed by English

law, than in that of a eomjuered colony, where it is only by grace

of the Crown tliat the privilege of self-government is allowed.
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though wlipre once allowed it cannot be reralleil. In colonies
distant from the mother-country to which writs to rctiini mcml)ers
to Imperial Parliament do not run, it is essential, both for the
due government of the country in deali;' v ,,;; -.otters best iinder-
stood upon the spot, and with (>merf. ; cit-s wlnCIc ;! , ot ailmit of
delay, and also for giving subjects t -i> resiil,.ui tl , benefit of a
voice, by their representatives, in the nincil^ by v« ileh tliey are
taxeil and governed, tliat tlie Crown siioul.i ,')v, the power of
creating a local Parliament "W." are satisfied that it is

sound law, and that a confirmed act of the lucul legislature law-
fully constituted, whether in a settled or conquered colony, has, as
to matters within its competence and the limits of its jurisdiction,
the operation and force of sovereign legislation, though subject
tc be controlled by the Imperial Parliament."— P////A>i,v v. AV>v
(IHTO), L. li. (i Q. IV 1. at pp. lS_o()

; 40 T, T. (i. 15. -JS.at p. Jio,

Willes. J., delivering the judgment of the Exchequer Chamber.
" The Indian legLslaturi" has powers expressly limited bv the

Act of the Imperial Parliament which create.l it, and it can, of
course, do nothing beyond the liniits which circumscribe these
powers. Put, when acting within those limits, it is not in any
sense an agent or delegate of the Imperial Parliament, but has,
and was intended to have, plenary powers of legislation, as large,
and of the same nature, as tliose of Parliament itself. The
established courts of justice, wlien a question arises whether the
prescribed limits have been exceeded, must of necessity determine
that question

;
and the only way in which th.>y can properly do so,

is by looking to the terms of the instrument by which, affirmativelv,'
tlie legislative powers were created, and by wliich, negatively, they
are restricted. If what has been done is legisb.tion. within tlie

general scope of the affirmative words which give the power, and if

it violates no express condition or restriction by whi.'li that power
is limited (in which category wouhl, of eours... 1,,. included anv Act
of the Imperial Parliament at variance with it), it is not for anv
court of justice to inquire further, or to enlarge constructively
those conditions and restrictions."— 77«' Q,„r,i v. Ihirah (187,S).

3 App. Cas. 88!), at pp. f)(>4, OO.',, Lord Selbornc, delivering the
judgment of tlie Judicial Committee.

"Two cases have come before this Board in whi.h the powers of
Colonial legislatures have been a good deal considered, but these
eases are of^ too late a date to have been known to the Supreme
Court [of New South Wales] when their judgment was delivered.

o
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Thp first was the case of The Qn>r,i v. Ihn-nh [(187^), :$ App. Cas.

MSit], in wliiili tlip quostiou was whrfln'i- a scftion of an Indian Act

conferring upon tli<' Lii'utcnant-Govcrnor of Bengal the power to

determine wlietlier the Act, or any part of it, should he appli.'d to

a certain district, was or was not n/fni rins. In tlie judgment of

tliis Board, given hy the Lord Cliancenor [</iirri/,\)y Lord Selhorne,

delivering the judgment of the Judicial ('ommitti't—and not by

the L<u-d Chancellcir, Lord ( 'airns^. the legislation is declared to hi-

iiifni ririx, and tlir Lord (MianceUor lays down the general law in

these t(>rma :—' The Indian h'gislature has powers expressly limited

hy the Act of the Imperial rarlianif iit which created it, and it can.

of course, do nothing heycuid the limits which .ircumscribe these

powers. But, when acting within those limits, it is not in any

sense an agent or delegate of the Imperial Barliament.hut has, and

was intended to have, plenary powers of legislation, as hirge, and

of the same nature, as those of Parliament itself.'

" The same doctrine has heen laid down in a later case of

no,/</r V. 77«- Qiuri' L(l^«-5). '• App. Cas. 117; '>) L. J. 1'. ('. 1],

whore the (piestion arose whether the legislature of Ontario had or

had not the power of intrusting to a local authority—a hoard of

commissioners—the power of enacting regulations with respc. t to

their Li.juor Licence Act of 1S77, of creal' .g offences for the

breach of those regulations, and annexing penalties thereto. Tlieir

Lordships lield that they had that power. It was argued then, as

it has been argued to-day, that tlie local legislature is in the nature

of an agent or delegate, and, on the principle, <!,lc(fili<s noii jxtfix/

ihlnjavi; the local legislature must exercise all its functions itself.

and can del(>gate or intrust none of them to otlicr persons or parties.

But the judgment, after recithig that such had been the contention,

goes on to say [p. l-Vl, L. J. at p. 7] : 'It appears to their Lord-

ships, however, that the objection thus raised by the appellants is

fountled on an entire misconception of the true character and

position of the provincial legislatures. They are in no .syuse

delcates of or acting under any mandate from the Imperial

Parliament. When the British North America Act enacted that

there shouhl be a legislature for Ontario, and that its legislative

assembly should have exclusive authority to makt^ laws for the

province ami fur provincial puri)oses in rehitiou to tlie mattei's

enumerated in sect. !»'-i, it conferred powers, not in any sense to be

exercised by delegation from or as the agents of thi> Imperial

I'arliament, but auliioiity a? plenary and us ample, within the
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limits presoribod by soot. <.)•>, a tlio Imperial Parliamont, in the
plenitude of its power, possessed or could bostow. Witiiin tiiese

limits of subjects and areas tlie local lejjrislature is supreme, and
lias the Slime authority as the Imperial rarliament." " — /'o/r/7/ v.

A/.u./Zo Ciidlr Co. (I8So). 10 Ai)p. Cas. -JS-,', at jip. -.'SS, -^S!), vJKO
;

04 L. J. P. 0. 7, at ]ip. it, 1(1, vSir Robert 1'. Collier, delivering tlie

judgment of the .ludieial Committee.

Impividl sidfiifi'x iiff'frtinij n colanij.

" If a consideration of the .scope and object of a statute leads to

tlie conclusion tliiit the legislature intended to affect a colony, and
the words used are calculated to have that effect, tliey sliould be
so construeil.'"— r,//A.«,/,.,., ^,jkv>, ,V (•„ v. C'lloiiinI S,rnf>in/ of
Lii;im ,11,,/ Ihirirs, [18!»1] A. C. MW. at jip. 40(1, 4fi7 ; tiO L. J.

P. (^. -iM, at p. ;{?, Lord llobhouse. delivering the judgment of
the .ludieial Committee.

All Eniilkli xintiitr i;iniiot hr (qiplivd to i-ohniiiil or foiriijii

pmprrfij.

" It .seems to me that an inquiry of a nnich more important
kind, and one wliioh bears very closelv upon the ]iresent (piestion,

is wiiether tliere is any general i to the extent to whieli

English Acts of Parliament dealing property in general are
to b.' treated as applying to foreig ,u.)perty. I use the word
' foreign

'
as iuclmling colonial property, and I mean by it pro-

l)erty which, whether situate in Eiigliind or elsewhere, is not at
the time to which tlie discussion relates Englisli property, as dis-

tingui.sJKMl from foreign ami cfjlonial projicity. It seems to me
tliat there is sucii authority, and that it runs in a well-defined
current. ' It is (juite dear,' says I.,ord Westbury, ' that you
cannot apply an English Act f)f Parliament to foreign property
wliilst it remains foreign property.' ^Aft.-(l,ii. v. CampM/ {lH7->),

L. U, •") H. L. y24, at p. -Wl ; 41 L. .T. Cli. (Ill, at j.p. ()1;5, (il4.]
"

~Co/,jii/,<m„ v, Jiroots (ISSr), 1!) *l B. D. 400, at pi.. 40ii 407
Wills. J.

w

i
%

-a
c

III III! ji,iris of the Eiiijiin- ir/o rr Eiiijlish loir primih hiial liitir-

pntiitioii x/ioii/if hi' lis iii'iir/i/ OS possi/i/f f//(> siiinc.

" I conceive (though 1 know of no direct authority for the
position) that the Acts of Colonial legislatures, where the English

B. R
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law prevails, must be govornp.l by the samo rules of oonstructiou

as prevail it. Kugland, au.l that English authority's upon Acts
//|

},ari mot, rid are authorities for th.- interpretati<.n of the Cohmial

Act, I think this is true as a general principle."— Cff/i'm/// v.

S>nrfmo,> (1S4.M.1 Kob. E.-. Hep WU^t p. :US, Ur. Lushington.

" Their lordships thiuK the Cr.urt in the colony might well hav

taken this .leeision [/>/'/.'//' v. //w^ d'^"'' - ^''- ^^ ''"-'
'

'" \'
'I'

Ex. 7-,M] as an authoritative constrmtion of the statute. It is

the jmlgmont of the Court of Ai.penl. by which all the Courts m

England are bound, until a contrary determination has been

arrived at by the llous.' of Lonls. Their lordships think that in

colonies where a lik.> enactment has been passed by the legis-

lature, the colonial (^nu•ts should also govern themselves by it.

... It is of the utmost importance that in id) parts of the

Empire where English law prevails, the intc-rpretation of that law

by the Courts should be as nearly as possible the same."— 7V///,r^/r

V. Jli// (ISTit). .-. A[.p. Cas. :!4-J, at j.p. :'. H. :H5
;

4!) li. J. P. C.

41), at !>. -M. Sir Montague E. Smith, delivering the judgment ol

the Judicial Committee'(crted and api^lied by Byrne, J., in Hunt

V. FripjK [ISiKSj 1 Ch. liT"), at p. r,7!» ; f.T L. J. Ch. :577, at p. -ilH).

" Those Acts (the English Factors Acts) were embodied in the

Canadian law, or rather were transferred to Canada almost in

their terms, and quite in their meaning. Tlie Canadian lawyers

who -ave evidence in this case tell us, and I should have expected

that it would be so even if I had not been told so by them, that in

construing the effect of the (,'anadian law when taken from the

Englisii. thov look to English dee'isions. and say the English law

is to be understood, and is meant by these Acts to be carried over

bodily to Canada, and .onsequently Co/r v. A'-r/// Wfst.r, IM.-

(1875), L. K. 1" C. 1'. :}-J4 ; 44 L. J. C. V. 2-ja.is a good authority

in Canada upon the constructi.m of the < 'anadian Acts. I should

certainly have expected it to b.^ so. and they say it is so."

—

atI,
B<u,k v. linn-<m-[\m)),-> App. Cas. <i(;4, at p. (i7'J, Lord

Blackburn.

Colonial Boundaries Act. l.^Do .,-)« & -V.) Vict. c. :54) [Gth July.

18951 Sect. 1 . "
( 1

) Where the boundaries of a colony have, either

before or after the passing of this Act, been altered by Her

Majesty the Queen by Order in Council or letters patent tlie

boundaries as so altered shall be, and be deemed to have been from

the date of the alteration, the boundaries of tlie Colony.
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" CJ) Provi.lwl that thfi consent of a solf-jrr.verninjj colony .slmll
I).' reiiuin-.! for the alt.'mtion of tli.> boundaries thoivof.

" (•{) In this Act ' s.'lf-ff(,vorninjr colony ' means any of tlio
colonios specified in the Scheilnlo to tliis Act.

"Sect. •>. Tliis Act may he cited as the Colonial Boundaries
Act. IS!»-)."

Cunaila.

N(>wfoundland.

New South Wales.

Victoria.

South Australia.

Queensland.

.SCHEDULE.

SH:i.K-(jr()VKltMX(i Coi.ONIKS.
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Citation of Statutes.

Jf ini^ formrrh/ .vi/firinif h rife fhc ii,,.r „/ the niyn it, uhirh a
xfiifiifr inis nindc, luiil, if i,i(,rr f/iaii otic, the .srnmiti, r/„iptrt;

(Old sirfiiin, (iirofdiii;/ to thv copy of the xtafiit,- printnl Iti/

thv Qi(,c„\, Pfiiitri; or to thv cop,/ co„t,u,t,'d In Ihr t-ipofts of
tlic Coitimii'iioiU'f.f of Public lificoi-ds.

Rcfr,;„ce ttinii tio,r he ,t,(ide eit/iir to the shmi title, if hiii/, or to

the reijiiiil i/ear, i<fc.

Groups of mtittes iiKti/ he cited h,/ statutory collectire titl,:s.
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Jtrf'nriici'K in nffititfrs pussn/ rifffr ]sf Jumiiin/, 1H90. nrr to flw

nriii'if ii/lfitiii, if' mil/ : otliiririyf, if jiiimid hr/orr (tionji' I.,

to flir cililiiiii j)f<i)iinil iinilir Ihv i/irtrfinil o/' f/ir IliTiiri/

Comnii'-iiiin. in oflnr nixvx to tlic (^miii's I'rintrr x itr

Sfiitioiiir;/ (ffficc ( o/ii/.

Lord Brougham's Act. IS")0 (l:{ l^c U Vict. <•. '21), cnmrnenoed

and took ctToit from and imraodiatflv after tlio 4th of

Fohruary, ISOl (rcpoidod, ")'2 & 'i'-\ Vict. e. <;:{, s. 41).

Sect. :5.
—" Bp it onactod, tliat in any Act, whfn any former Act

is referred to, it sliall he 8uffici<'rit, if such Act was made before tlie

seventh year of Ilenry the Seventli ['^'Jnd August, Mit'i],

•' To cite the year of the King's reign in wliich it was n»a(h>, and

where tliere aro more statuti-s than one in the same year the

statute, and wiiere there ar" more chajiters than one tlie chapter :

" And if such Act referred to wn'' made after tlie fourth year of

Ilenry tlie Sevc^nth [^^nd August, 14S«»],

" To cite the year of the reign, anil where there are more statutes

or sessions than one in the same year th(» statute or session (as the

case may reiinire), and where there are more chapters or sections

than one the chapter or section or chap'^er and section (as the case

may require).

" "Without reciting the title <4 such Act, or the provision of such

section, so referred to
;

" And the reference in all cases shall he made according to the

copies of statutes printed by the (>ueeii's Printer, or to the copies

thereof contained in the reports of the (^ommis.sioners of I'ublic

Reconls

:

"Provided that where it is onlv intended to amend or repeal any

portion only of such section it shall 'oe necessary still either to

reci'e such portion or to set forth the matter or thing intended to

bo amended or repealed."

Interpretation Act. 1>H!) (•?,' i^c 5:5 Vict. c. (>i) [:iOth August, ISS!)].

Sect. -55.— (1.) "In axiy Act. instrument, or document, an Act

may be citeil by reference to the short title, if any. of the Act,

either with or without a reference to the cliapter, or by reference to

the regnal year in which the Act was passed, and where there arc

more statutes or sessions than one in the same regnal year, by

reference to the statute or the ses.sion, as the case may require, and

where there are more chapters thiin one. by reference to the eha|iter,
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and any Pnactm.-.t nmy !..• .ite-l l.y r..f..r..uc.o to th. section or 8ub-
«.vt..ui -t flu. A.'t in whi,.h tl... ena.tnii.nf i. containt-d

U'.; " \VlH.r,...n.v A..t ,,as.s,.,l .itt-r th- ..onm...Mmue„t ..t this A.t
[1st Januury l^'.mJ ..„„tams .n,U .•.•t.,vu.... .. ator,..said. the
r. erenco .Lull, unlt-«« ,. ..ontrary intention .•.,.,.,.ar.s, b. r.-ud a.
r."f.Tr„,j,. „. tl„. case of .tatutt.s uulud.-d in any revised edition
ot the .statnt... ,,nr,,orting to Im- printed i.y authority, to that
euition. and „, ,he ease of statutes not so i..,.!,..!..,!. and passed
kdore the rei.... of Kiny (ieor^e ,he Fust. to the edition
I.repare,l nnder the direefon of the l:ee„nl (Jomnassum; u„dm other eases to the eo,,ies of ,1... statntes purporting to be
printed by the (ineen-s Printer, or under the snperintendenoo or
authority of Ik-r Majesty's Stationery Olliee.

(•i.) "In any Act passe.l aft.-r th., eoninieneenient of this Act
[1st January

1 M»Oj. a deseription or eitation of a portion of another
A., shall, unless the eontrary intention appears, be ..onstrned as
mclud.n- the word, seetion. or other part mentioned or referred to
as fornnug the l,eg,„ning and as forming the end of the portion
comprised in the description or citation."

Short Titles Act, 1N!.> ,,-,.-, Vict. e. 1(»; L20th May, 1,S!*2] (repealed
by Miort Titles Art, Is'.m (oU dc 00 Viet. c. 14), s. i).

Seet. !.-(!.) " Each of the Acts mentioned in the First Schedule
to this A.'t may. without prejudiee to any other mode of citation,
be cited by the short title tliereiii mentioned in that behalf.

(•-'.; " Each of the gn,nps of Acts mentioned in tlie Second
Schedule to this Ac^t may, without prejudice to any other mode of
citation, be cited by the eolh^tive title therein mentioned in that
behalf.

(;{.) " If any Act passed after this Acf is dire.ted, as to the whole
or any part thereof, to be read with any of the groups of Acts
mentioned in the Second Schedule to this Act, that group shall
be construed as iucludhig that Act or part, and, if the collective
title of the group states the tirst and last years of the group the
year m whieh that Act is passed shall be substituted for the' last
year of the group, and so on as often as a subsequent Act or part
is added to the group.

Sect. 2. " This Act may be cited as the .Short Titles Act, 1S92."

O
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.

Short Titles Act, ]HiH\ (.-)!) ^V: (i(» Vi<t. c. 14) [->Oth July, 1H!)(J].

Citation by Short Title.

Scit. 1. Eacli ot the Acts incntioned in tho First Sthcdulp to

tliift Act may, without jircjmUcc to any other iiuHle of citutinti, be

cited by the sliort title therein mentioned in that behalf.

Citation by Collective Title.

'i.— (1) Eacli of tlie fjroups of Acts mentioned in tlie Second

Schedule to this Act may. vvitliout jirejudice to any other mode of

citation, be cited by the collective title therein luentionod in that

behalf.

{'2) If it is provided that any Act passed after this Act may,

as to the wiif>le or any part thereof, be cited with any of the

groups of Acts mentioned in the Second Schedule to this Act, or

with any {jroup of Acts to whicli a collective title has been given

by any Act passed before this Act, that group shall be construed

as including that Act or part, and if the collective title of the

group states the first and last years of the group, the year in

which that Act is passed shall be substituted for the last year of

the group, and so on as often as a 8ubse(iuent Act or part is added

to the group.

Effect of Repeal of Enactment giving a Short Title.

i. Notwithstanding the repeal of an enactment giving a short

title to an Act the Act may, without i)rejudice to any other mode

of citation, continue to be cited by that short title.

4. The Short Title Act, lb',);i, is hereby repealed.

5. This Act may be cited as the Short Titles Act, 1«!>G.

Title of a Statute.

T/ir fitli' of a lifiititff inis not {trior to 1(S.">4, Init in now, a jxnf or'

the stiifidc.

Tilt tith'of II xtatutt' muiihv lookal <it in order to rt'»i"C<- (imhi(jiiiti/

III the iron/i of t/ir stiitutv, unit to usitrtiiiii its .svopv mot

otijirt.

"The title of an Act of Parliament is no part of the law or

enacting part, no more than the title of a book is part of the book
;
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for the title is iii)t tin- liiw, l.ut the iiiiinc or ilescriptioii jrlvcu t«. if

by the nmk.Ts."— ,I///A v. n7//,,>,,, i IToH. (• M„\. (I.'. ll„lt, (". J.

"V! - .oiiriM-ii.'^-s of fh.' till.' ^ll^U nut ((.ntiol ili,. h„,\y „{ t\w
Ai't ;'hc til if is iKi jiiirt of thf law itsflf. On,' rt'iiclinff'i.s often
-atKci..nt for it."-7'//r /r-,,,, y. Wlllninis (|7."*.s,,

j \V. Bl. lt;{. at

I'.
!»"), Miin>fii'lil, C. J., ,y /„/. r,n:

•'The title of the Act htis uIm. been PMiitioned ; t.iit altiiniijjii it

lias oceaMonally 1 n lefenv,! to as »u\\u^ in tlie e(,nstiuetion of an
Aet, iHiitieiilaily hy Sir John .\i,o; in h ,lt v. /;,,// [,1S-,>(J), ;{

A.hianiN -Jin, at p. -JKl]. it is eerfaini.N n., part .,f the hiw. and.'iu
stnetness. ou^dit „ot to he tal<eu into e.ai>i.h.ration at all: Lor.l
Coke, y'W^,r'.s,,M,. (Kill). C.ki.j.,,,., xi ;[;; ; L,,,,! Holt, JAVA
V. »7//,,».s ,17114...; Moil. ti-J; Lonl Man>liel,i, A', , v. /(7//w///.v

(1^'.*<), i W'ni. 151. ICi; anil Lonl Ilanlwieke, Tin Att.-dni. \.

ir<!n„oi,ll, (i:4;5j, Amhler, •-'•,>."

—

Snihhl V. .Joh„...,„
, 1m4M), •,> Ex.

•-'•Vi. nt
i-j,.

-JS-,', >;-,
: l,s L. .J. |.;.^. s\i, at j,. !•:, I'oUoek, C. 13.

"'J'iie title eaiin. t he resorted to in eoiistriiiii^' the enactments."
-ll>i„t,r V. yurl.ul,l.s (l.s.j(i), 1 .Mac. iV (i. (140, ut p. (i-H ; 19
L. J. Cli. 177, at \K 17s. i,or(l Cottenhani. L. ('.

'• Tlie title of un Aet of I'arliainent is no i.art of the law, but it

may tend to .show the object of the le<;islatiire."— ,y„/^/',v„« v.

Ujihan, (l«7!l), •,' K. ^V: E. :>.j(l, at p. •,'(.;}
; -JS L. .|. d \\_ 2b2, at

p. '2^)1, Wightmau, J.

•• The title of the Act is always on the luWr- Sultoii v. Sntton
(,
ISS-,'), >> Vh. h. .-,11. al ,,. .;l.i, ,J,,,.sel, M. 1{.

'• In Maxwell on the Interpretation of Statutes, tli.' author
(tit

J.. :)4) states that the title ..f an \rt „f Parliament is not
regarded by the (.'ourt as forming part ot the Act. In Seilgwick's
Interpretation of Statutory and L'onstitutional Law, at p. .It), it is

said that the title may be resorted to in order to remove ambiguities.
In Chum-,' V. A,lan,s [(l(il(7j, 1 Ld. Uaym. 77j, Treby, C. J., .said

that • the title of the Aet was but a new usage, an.l began about
the Uth of Hen. VII." In J///A v. //7//.v».s [(1704j, (i Mod. (JvJJ,

llolt, C. J., thought that the title was no part of the law or enact-
ing pnrt of the statute. 13ut th.^re is considerable authority in
favour of reading the title to get at the object of the Act. In
:Slr<i,lli„,i

y. Monfn, [(l-iOO), Plow. li»!»j, the title of tln^ Ad was
relied on in deciding whether the word 'receivers" in 7 Edw. \'l.

c. 1, applied to receivers generally, or was couHued to the king's
receivers only. So in '!% Kh>.j v. Curtivri^/ht [(iTDl ;, 4 T. ii. 4;h;j,

liuUer, J., in deciding that assaults upon revenue oHicers, which

O
c
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could 1m' i>row.utftl in iiiiy Court under wet. '.'•i of !» (Ico. II. i
.
H'l.

only fxtendt'd fo ucwiultK uj»on tlit-ni i/'iu jrovernnuiit ofliicru, said

tlirtt tln' intention 'if tin- lfj;i»iiitiirt' niiplit lio ;:iitlii red from otln-r

jmrts of the Alt. wliiili wu^ niiuli> for tlie sike of tin- n-xcniu', ' an

iU title iniiiorted.' In '/'//. h'tni/ v. Mm/.x [(IH(fj), :» Ku^t, I-"*:],

the Couil looked lit the title to determine the seo]ie of the Aet

under eonsiilerution. I think, therefore, there is niTijile iiufhority

for siivinj; tliat the title of an Ai f nmy !"• looked ut in ordi'r to

renioM' liny iunhij,'iiity in the words of the A<t."

—

Cihuii/i, r v.

./>i..fin.s of linlis (issji. !t (I \\. D. 17, lit yy. :»',', 3:{ ; 'A L. J.

U. IJ. i'M, lit jt. :f(tf. Iluddlestou. IJ.

"The title of the Aet, wiiieh niiiy b.' referred to for the jinqMiw

of iiseertiiin'iif; p'neriilly the scope (d' tiie Alt, is . . .

."

—

E't^t

iiml '"
»/ /».//»/ hork CiK V. Sliiiir, S„rlll mul .l/l<ii>,> Co. (ISSS,. :(!)

(.'h. IJ. rj-.>4. lit
I).

VU ;
•>7 L. J. Ch. Ht:ts, ut ].. liifO, Chitty, J,

(cited by Lord Miien:iphten in Fiiitm, v. Tlim-hii ..V Ti/., /.A/.,

[!!)(»;(] A. C. 44:;, lit |). 447 ; 7J L. .1. K. 15. 7^7, iit y. 7S.M.

"The title of 11 statute iloes not g" for mueh in eonst ruing it;

but I do not know tiuit il disolutely to be di.>reffnrde.l."—

Kni,-iih \. l.mrrnin' \ ISltO), :.' •
. .. B. D. !•!», ut y. 1(14, Wills, J.

"The tith', it is true, is no part of the Act, but, us wiis

said by Jessel. M. K., in Sulhw v. Snttmi [(l.'tW), '>•* 'Jli. I>.

;>11, at y. -"il^ij, it is always on the roll, and may be looked

ut in order to remove any ambiguity in the word.- of the Ac).

It camiot fie uspd to control the express provisions of an Act
;

yet, if there be in these provisions anything admitting of a

douV)t, the title <if the Aet is a matter jirojier to he considered in

order to assist in the interpretation of the Act, and thereby to

give to the doubtful liuigungo in the body of the Act a meaning

consistent, rather than at variance, with the clear title of the Act."

—Ponrllw Kritipfoii Park Rmrcoiirxr Co., [l.S!t7] ',' U. 15. -'4'J, at

p. -Jtio ; ()() L. J. ti. B. »)<»!, at pp. (il".. <il4. Lopes, L. J.

" The title may be dealt with shortly. With reference to Acts

passed as this was before ISH, when the practice of the Il„use of

Commons was altered by Standing < )rder :}4, which for the first

time authorized the House in Committee to ame:id the title, there

is a great preponderance of authority in favour of the proposition

that the title forms no part of the Act, and cannot even be looked

at for the purpose of construing the Act. (See Maxwell on

Stututos, 2nd ed., |.p. 50, ol, and case!, there cited.)"— //</'/
, at

p. 289 ; L. J., at p. ti2tj, Kigby, L. J.
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I P'11,1 til.' titif ;t.i til.. Act of Vl ,<t :)7 Vi.t ,: );| il'ii))lic

.\ulli(irilir,< I'lntcilidii Ad, 1M!»;;)| n<lvii«i'(lly, Immuuw ikiw, ihhI tor

Mill,,. _v,.in> iia>t. til.' titl.' Ill' tin Alt i,f I'lirlinni.iit liiis Irrii pMit

"f 'li'' Alt, 111 iilil (liiy.-* it ii.-.'il Tint f.i 111- .10. ';!!'| ill fhc i)|i| law
lM)i(ks wi- Wfi'.' tnlil ii.it Ml til ii'jfar.l it ; Imt imw tli.' titli- i;* an
iiii|i.irfaiit jiart nf flic Act. ami i» mi tr.'atci| in tiufli llntif.'M .>t'

i'ailiaiiii'nt."— /'ViA////// V. J/,,,-/, ,/ Ci,)/,,,i'ihf,ii, !|N!i!)| 1 Cli, j.at

I'l..
;i, i : (IT I, J. n,. (lit. „t ,, 111.'. Limlicy. M. 1{ (.U'livcring

the jmljrni.'nt .if th.- ('miit. liimli.'y. M. iJ.Cliifty ami ('.•UIiih,

\s. .1.1 I (citi'il l.y Ivfkcwicli. .1.. in .iHi'mni-dim nil v. ('iimi'iniii nf

I'rujiiiihiia III Miiiiidir I'm- mill //-//'/.,»,/,[ I !»(»»
]

1 Cli. Tl'.l, nt

1>. 7')l : ii!» I,. .1. cii, ;'.:;!, at ji. :i;i-".).

Date and Commvjncement.

I'riiir III llii Sill III .l/iiil, \7Ui, I II I'll sliihih in iiliiili Ihi inni-

iiiihii nil III I III n III' nils lint illn villi In In I'miii n -inrifir

tliiii iniiiiiii mill I'm- tin tii.st ilnij nl tin svssinii nf I'lirliil-

III' 'it III niiiiii Kill li sliilnti- inr\ /iiisxiil.

Tlir iililnrsittiiiif iiiiiiiiiiiiiti III iijli I till' mil , of till' iliii/, iiiniilh,

mill i/iiir ir/iiii tin- stilt iiti /msxnl nml ririirnl l/ir ini/iii

ilsMiit nils [iiflir Sill Ajiiil, I7!»;!) //(//•/ nf tin sliiniti , nml
till ilnti' nf lis (1)1111111 III run lit il'liin III) nlln r loiniiii iniiniiit

mis linn in jiinniliil.

.[fill . iinnii/^ ISIM), '^
1 nninii nil infill " iiiiilns tin tiiiiv ill

irliiili till' stiltnil iiinns mtn n/imitinn.

A slnlntr jiiissnl nllir \\l .liinnniij, ISW, ijjirrssnl In riniir info

n/irn/inn nn n /iilitiiiiliir iliii/, iniiiis intn njn'rntiiin iiiiiiii-

iliiltilij nn tiiv iJiiiiiitinii nf tin jtrirnnis ilili/.

C

0=^

3
c

'• TlicM' arffiini.nts wi'i-e urpcd at the bar i»f the House of Lords

in the case of Tin Atl.-(iin. nml Pmi'ir [( ir.'J), ti Bio. P. ('. .j.jijj
;

lint tilt! House, liy the iiiianitiious <niiiiion of the ju(li,'es, deter-

iiiineil that tiie rule of law tiiat. where no sjiecitic day is uieiitioiied

ill ail Alt of I'arliaiiiciit frmii which it is to tak.' etfcrt, it coin-

iiienees liy legal relation from the first day of the sessions, had
been so long s.'ttled that it .-(luld not be shaken."

—

Liitlvss v.

IIolniiH (17!»^), 4 T. li. tJOO. at p. m\, pir vui:
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All Ai'f to priVfiit AifH iif Piirliiimi'iit finm f »kin;r KfTt'if fn)ni u

'riiiii' pritir to till' |iU'»siii)f tliiTi-ul'. -M i}i"). III. c. !{ (Tli»'

Arftt <»l' i'lirliiiiin'ut (Ciiinmfiiit'mt'nt) A<'t. l7!''Ji.

" WliffiiiH t<vi'rv Act of Piirliiiiiu'iit in wliicli tlic i'oiumfiii't>iu*'iit

tlit'p'uf Ik not ilirt'cttHl io !»• I'ikiii a MiicriHr tiini' ilotli roiniiiciict'

from flic first iliiv of tin' M-r.sion of I'ai'li^iiiit'iit in wliirli nui'li A't

IK piiSMil : AihI wliircas tiu' Minn- is iialilf to |iroi|iii'i> j^rcat iiikI

iiiiiiiift'nt injiistiri'; For icnn'dy wlii'itof lif it cnai-ti'il, iinil it is

lnTcliy "iiaclfd liy tlit- Kiiijr^ most cxccllt'nt Maj«'>t\. l)y iiiiil

with tilt* mlvici' ami coiiM'nt of tin- lonU spiritual and t('iii|ioriil

and coiiimoii!*, in tliiN pri-st'iit i'arliunu'nt n<ti«t>inl>li'il, and liy the

authority of the sanif, that tin' Cii'rk of thf I'arliatin'nfs »|iiill

iiidorstt (in En^lisli) on fvcry Aot of Parliaincnt wiiirji HJiall

|ms« lifter tin- Hth day of April. \1*M, iiniiifdiuti'ly after tiie title

(if such Act, the day, month, ami year when the mime .shall

liave passed aiiil -hall have received the royal a8.>*eiit ; and micIi

imlorseiueiit shall be taken to he a |)art of hiicIi Act, and to lie the

date of tho commencement where no other commeiicement .shall he

therein provided."

" At the time when that resolution war^ come to [viz., in the ciisc of

Att.-(l,ii.\. TI>i"l„U,<i Wiilir Woikx Co. (IT^U), Fit/gihhon, lilo], if

two Acts of Parliament, jiassed in the same session, were repugnant,

it was not possihleto know which of them received the royal a.ssent

first, for there was then no indorsement on the roll of the day on

which bills received the royal assent, ami all Acts passed in the

same session were considered ns haviiijf received the royal assent on

tlie same day, and were referred ti> the tlrsf day of the session.

Now, howe\er, it is kno\Mi on what day each hill receives the royal

assent, it hciny prmided by the .'J-i Geo. 111. c. |;{ (Tlie Acts of

I'arlianient (<Jommencement) Act, ITl*-!), that a certain parlia-

mentary otliccr [the Clerk of the I'arliameiitsJ shall indorse [in

EuglishJ on every Act of Parliament [which shall pass alter tlie

Hth day of April, i ?!>;{, immediately after the title of such Act]

' the day, month, and year when the same shall havt; pii.ssed and

shall have received the royal assent; and such indorsement shall be

taken to be a part of such Act, and to be the date of its eommeuce-

meut where no otiier commencement shall he therein provided.'"

—

'Tin Jiu<(/ V. jfV,. Jii.\rici-s of JIi<i(ii<-uu (Ls^iij, 2 ii. & Ad. iSI.S, at
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I'.
>*.'\. I^.pI T.i.t.T.|..n, ('. J.. ,l,.liv..iiug tl... jn.|^Mii..nf .,( il,,.

<'">iirt.

"Til- lu-t s..,ti,.„ of f|„. Art c;.. \ ;|| Vi.-t. .•. 1 ij. i|,.. r,„iiitv
('..urt. A.t. IS.;:,, „.|,i..l, j, j,, ,i„. ,„„.„ ,„.„,_ ,„.,,..„,^ „„. ^^;,,

litivii.^ nnv n|«.iatinn fill aft.-r tli.. |>f ,,| .l,n,imiv. jsr.s Tii-
MTfinn. ,.r- Mil IVam.Ml „« if if wn„M ,.„„.. ii,f,. ..,H.,utiun at ,.i....

.-.uu... fh.. la.f fi.i..^' ^..ffi..,i i, «.i..,, if ,h,.ii ,.„„... i„,„ ,.,,.,,„i„„;
Imt tl,...x ar- all f,. 1... ,.,„,,i,l..r...| a> .p.-aki,,^- fm,,, t laf.. ho
HvhI. an.l an. ail pn-n,..,l l,v fl... I ,.t Mvtiu,, '•- »-.W v /,'>/,>,

il><tiri. I-. U. .S r I'. JC. af p. -J?. Ilovill, ('. .1.

"Atro„m.o„ law all .sfafMfo ,,ass..,l iua «,...siu„ of iWliaiu-uf
''^"1 '-I'tf'"" l"irk fo 11... li,>t ,ia.v of ,1... ....,,ion. an!...s> son fl,,.,-

-lay was a|.|,oinf..,| lor t|„. A.f ron.iii- info o,M.ration. 'J'l.is ,vla-
t..M. wa> |.ro,lu,fiv..of ,„o>t ...riou. .om>..,,„..,.,....s. ...anv i„>tat,..HH
nt wlii.li an toiMid 1,1 til., hooks; an.l in fl,,. tliiitN -tl.inl v.,,,- of
til- niK.i nf «i,.,„u., in. un Art wa> |.a.M.,l vvhi-l, r-,,uinMl fli-
< l-ik- ol til- l':.rliam-iifs to in,lor,« , -v-,v A.t th- ,lav, ,„ont|,
aii.l y..ir wl,-,. tl... sail,.. .v....iv...l t|„. roval uss.Mif, anil ..„a..f..,l
that SU..1, in.lorMin.-nt .shouM 1... fak..,. a^ purf of tli- \..t aii.l
^lin.il.l b.. tl,.. ,laf- of its .•om,n.-,i...,M..,.t wl,..,-.. ,.,, ntl,..,.,.on,nu.n..H.
nu.if was provi.I..,! .... ,.„ A.t wl,i,|, ,.o,„..s into o,,..,afioi, on a
giVHi .lay b..,o,„..s law as sooii as tl„. .|av .•..inn.-n-..s."'— 7U/////,o,/
V. Jf>,//,.r/, (lN7!t). » H. n. 1). -r.U), at p. -r.i'; 4s I,. ,J. M C 'X,
"f 1). !»<!, liUsh, J.

'
•'...•.

In(..rpn.fati..,i A.t, iHS-t ,.-,-,>
.y^ .-,:{ Vi,.t. ,•. .i:{) ; :tuf|, Au^um. Iks'.J.

Ciimiiii nil nil iif."'

S..,.t. :!(;._" (I) In tliis Act. an-l in ..wrv A.t pass-,1 Htlu.r
li-l'.r- .ii> .liter th.- ....,nnu.n...,n..nt of this A.t [1st .laniia.'v, l.S!K»]
tl... expn-ssion ' roni,n..n.enH.ut.' wl,..,, us-.l with ,ef..,-..n..e (., an
A.t, shall ni.>an th.. tin,., at wlii.h fh- A.t (.•.j.nt..s inio op..r,iti.)„.

'•(2) Wlu-re an A.'t |.ass-,l aft-r th- .•oni,n-n...m-nt .)f this \ut
[Ist January. ISIM.]. .„ any i)n\.v in ( o,„,,il, or,l..r. warmnt
sfh-me. letters pat..nt, rules, regulations, or bv..law8 ma.le, granf..,l'
or 1SSU...1, un.ler a p,.w..r ,.onf..,T,.,l by any such A.t, is ...xpn^sse.l
t.. cMu.. into ..p..rati..u mi a particular day, fh.. same sliall he
-.Histrued as co.uin- into .jperafi.)n inimediatelv ou th,. expiration
of the jirevioiis day."

9
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The comiuy into operation of inxtrnimntx nini/t' under a power

eonfi'Tii/ III/ ti sfiifiite irliieli is not to nniie into operation

inimediatehi on the jia-^xin(/ thereof.

Interpretation Act, 1889 (52 & ">.j Viet. e. «;}) [;JOth August,

1889].

Sett. •'<7. " Wlicre an Act passed after tlie comnieneement of

this Act [If-t January, 1S!»(»], is not to coiiii' into oi)eratiou imme-

diately on tlie |ifis!-in<i: thereof, and confers power to make any

appointment, to make, grant, or issue any instrument, that is to

saj', any Order in ('ouhimI, order, warrant, soheiiie, letters patent,

rules, regulations, or bye- laws, to give notices, to prescribe forms,

or to do any other thing for the purposes of the Act, that power

may, unless the contrary intention appears, be exercised at any

time after tlie jiassing of the Act, so far as may be necessary or

expedient for the purpose of bringing the Act into operatin at

the date of the commencement thereof, subject to this restriction,

that any instrument made under the power shall not, unless the

contrary intention appears in the Act, or the contrary is necessary

for bringing the Act into operation, come into operation until the

Act comes into operation."

Time.

Oreenwich or Dublin Mean Time.

Statutes (Definition of Time) Act, 18S() (4-\ & 44 Vict. c. 9)

[iuil August, 1880].

Sect. 1. " Wlienever any exjiression of time occurs in any Act

of Parliament, deed, or other legal iustruiuent, the time referred

\_>iie^ shall, unless it is otherwise spei ifically stated, be held in the

case of Great Britain to be Greenwich mean time, and in the case

of Ireland, Dublin mean time."

Meaning of Expression " Month."

" In all Acts of I'arliament where ' mouths ' are spoken of,

without the word ' calendar,' and nothing is added from which a

clear inference can be drawn that the legislature intended calendar

months, it is understood to mean ' lunar months.' '
—Lacou v.

Jloujier (1795), (i T. li. 2:^4, at p. 22G ; 1 Esp. 24ti, at p. 249,

Kenyou, C. J.
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Interpretation Act, 1889 {.ri & 'hi Vict. c. (i.{).

Sect. ;3. "In every Act passed utter the year \H.'){), whether
before or after the commencement of the Act, the following expres-
sions shall, unless the contrary intention appears, have the meanings
hereby respectively assigned to them; namely, the expression
'month ' shall mean calen(hir month."

Preamble.

Defined.

A pmimhlr of n xtatiitr is a irrital of some iiimiirniii ws for
irhivh a rnnniij in (jirvii.

" There was a time when statutes were made without preambles

;

and the preamble of a statute is no more than a recital of some
inconveniences, which does not exclude any other, for which a
remedy is given by the enacting part of the statute."—7 Bac Ah-
Sfatnte (/.) 2.

Enacting Part and Preamble.

Till' piriimhlv mnij mnutiims he ii.s,/ii//i/ looki'd at as a (/nidi' to

asctrtiiiii thv sulijvvt-matter, seope antt olijeet of the statute.

Wherr the eiiaetinf/ par' is elear and iinamfiii/aoas, the preamfile
eaiiiiot lie resorted to to eoiitrol, eat doaa or restriet it.

Where the eaaetiiitj part is amiiigaous, the preamble can l,e resorted

tu to exphtin it.

" The rehearsal or preamble of the statute is a good meane to
find out the meaning of the statute, and as it were a key to open
the understanding thereof."

—

Co. Litt. 79a, 4 Inst. -V-W.

" The preamble of a statute is to be considered, which Dyer
termed ' a key to open the minds of the makers of the Act, and
the mischiefs which they intended to redress.' "—,SVr>*rr/ \. Lord
Zoiich (15G2-y), 1 Plowd. 353, at p. 3ti9.

" The preamble of the Act has been always thought material in
the ctmstrui'tion of it ; and by the Lord Coke it is called the key of
the Act of Parliament, to open and explain the meaning thereof."
— Copeman v. Gallant (171(1), I W Wms. 314, at p. 317, Lord
Cowper, L. C.

" It is laid down [1 Jo. 103 ; I'uliner, 48r>J, on the construction

of the statute of the 13 Eliz., that the preamble shall not restrain

the enacting clause. But T take it to be agreed that, if not
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r

restraining the generality of the onacting i-laiise will be attended

with an inconvenience, the preamble shall restrain it."

—

Ihiull v.

Roll,' (174!»), 1 Atk l()4, at p. 174, Lord Ilardwicke, L. 0.

" The pri'amhie is certainly xpecial and pnr/irii.'ur. Therefore,

without express words in the enacting part, the operation of it

must be confined to the preamble. But there are a variety of cases

where it has been determined that strong words in the riiticfiiifi

part of n statute may extend it beyond the preamble."—/'^///mo;/ v.

BfiiikiK (1777), Cowp. ;j4(), at p. •^")4:}, Lord Mansfield, C. J.

" I agree that the preamble cannot control the enacting part of

a statute, which is expressed in dear and unambiguous terms.

But if any doubt arise on the words of the enacting part, the

preamble may be resorted to to explain it."— r/v.v/«y/«// v. Ififti'-

mom (1702),' 4 T. E. 790, at p. 71):}, Buller, J.

" Tlie law is, that if the enacting part will bear only one inter-

pretation, the preamble shall not > ufine it. If that is doubtful,

then the preamble may be applied t(i throw light upon it."

—

Jlnson

V. Aritiifafir (18()()), 1^5 Ves. 25, at p. W, Lord Erskine, L. C.

" The preamble, tliough it may assist the construction of am-

biguotis words, cannot control a clear and express enactment."

—

Lffii V. SKuimirstji// {ISll), 17 Ves. 50S, at p. 511, Sir William

Grant, M. R.
" I agree that the preamble of a statute cannot control a clear

and express enactment ; but the plain intent of the legislature is

expressed in the preamble, and the nature of the mischief, which

is sought to be remedied, may serve tf) give a definite and qualified

meaning to indefinite and general terms."

—

Einaiiiic/ v. Consfahl,-

(1827), :} Russ. 4:{ti, at p. 4;{«, Sir John Leach, M. U.

" In construing Acts of Parliament, we are to look not only at

the language of the preamble, or of any particular clause, but at

the language of the whole Act. And if we find in the preamble,

or in any jiarticular clause, an expression not so large and

extensive in its import as those used in other parts of the Act, and

upon a view of the whole Act we can collect, from the large and

extensive expressions used in other parts, the real intention of the

legislature, it is our duty to give effect to tiie larger expressions,

notwithstanding the phrases of less extensi\c import in the

preamble, or in any particular clause."

—

Doe d. Ih/wotcr v. liraml-

lintj (1828), 7 B. & C. «4;{, at p. tidO, Lord Tenterden, C. J.

" On a sound coTistruction of every Act of Parliament, I take it

the words in tlie enacting part must be confined to that wliiuli is
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the plain ohjec't and genoral intention of the legislature in passing

the Act, and the preiinible affords a pood clue to iliseover what that

objeut wasr—Jfn/'oii v. Coir {[MO), 1 H. it Ad. r,:iH, at p. r,.->S,

Lord Tenterden, C. J.

" I use the preamble only for the purpose of ascertaining what

the cases are to which the Act was intended to apply. This is a

strictly legitimate process for interpreting an Act of Parliament

:

Emiiiiiiil V. Coiixfti/i/r [(1.S-J7), :{ Kuss. i;{(i] ; Foxfrr v. linnhini/

[(l«-2!>,, :} Sim. 40]."—.SW/vA/ v. Julnish,,, (lS4i), I Ha. l!l(i, at

p. 207 ; 1 1 L. J. Ch. ,'01, at p. -Z'M, Sir J. Wigram, V.-C.

" It is admitted that the preamble of an Act may be legitimately

used to ascertain and fix the sul)ject-matter to which the enacting

part is to be applied, and evini in some cases to control and cut

down th>3 enacting part."—7v'//(v<r.s v. Clan (1H4.!), 4 (i. B. M-i,

at p. ;«!»; 1-J L. J. <i. B. 202, at pp. 211, 212, Patteson, J.

" Tlie only rule for the construition of Acts of Parliament is,

that tlicy should be construed according to the intent of the

Parliament which passed the Act. If the words of the statute are

in themselves precise and unambiguous, then no more can be

necessary than to expound those words in their natural and

ordinary sense. The words themselves alone do, in such case, best

declare the intention of the lawgiver. But if any doubt arises

from the terms employed by the legislature, it has always been

held a safe mean f)f collecting the intention, to call in aid the

ground and cause of making the statute, and to have recourse to

the preamble, which, accordmg to Chief Justice Dyer [Sfoirci v.

Lon/ Zoiir/i (lo(!2— :{). Plowd. -i'ti, at p. ;{(i9j, is a ' key to open

the minds of the makers of the Act, and the mischiefs which they

intended to redress.'"

—

T/ir Simi'jr Pccrmjf Case (1844), 11

CI. & Fin. 85, at p. 14;J, Tindal, C. J. [cited in Can/o ox Argon

(187:5), L. R. •") P. C. 1:54, at p. lo;}, by Sir M. E. Smith,

delivering the judgment of the Judicial Committee, and by Lord

Ilaisbury, L. ('., in C<i)i>i/ii--<.swiii'r-'< of Incomv Tar v. Prmx)-/, [1891]

A. C. 5:Ji, at p. 543 ; (H L. J. U. B. 205, at p. 2h!)].

" The preamble is undoubtedly a part of the Act, aud may be

used to explain it ; and is, as Lord (,'oke says, 4 Inst. ;{;{0, ' a

key to open the meaning of the makers of the Act, and

mischiefs it was intended to remedy ; but, on the other hand,

although it may explain, it cannot control the enacting part, which

may, and often does, go beyond the preamble.' "

—

HatkcM v.
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Johmon (184H). 2 Ex. 256, at p. 283; IH L. J. Ex. 89, at p. 97,

Pollock, C. B.
" The (iuestion is, whether the l:{7th section [of the Bankrupt

Law Consolidation Act. 1 849 (12 & V.\ Viet. c. i(t6)l may not he

construed differently, by reference to the mode recently introduced

in statutes, namely, by having certain ilau-ser connected by a sort

of preamble to each separate class >' lauses, which preamble may

really operate as i)art of the statute. The question then is, whether

the introductory preamble to that set of clauses, beginning with

the 13;5rd section, and term'uatiug with the M8th, is to be read as

incorporated with each of those sections. In my ojjinion it must,

in order to ascertain what the meaning of the legislature was, and

so reading the statute, there is no difficulty in constniing it."--

Brjion V. Child (IS.*)!)), •*) Ex. :;()8, at p. :}:4 ; 19 L. J. Ex. 264, at

p. '2H-», Pollock, C. B.

" From the common uncertainty of language we may frequently

be driven to ascertain the intention by a consideration of the

preamble where it recites the object."—i'oro^'/.- v. Pii/;<riii;i (1802),

18 a B. "89, at p. 797; 21 L. J. (i. B. 'Mo, at p. ;}68,

Coleridge, -1

"The j.'-'^ni ral rule must prevail which I find laid down by

Dampier, J ., in the ease of Tnwnitni v. Lnnilxii [ (181.')), 4 M. & S.

2:}8]. 'I have always,' says that learned judge, 'understood it

is a standing rule in th.; ccmstruction of Acts of Parliament, that

the enacting clause shall not be restrained by the preamble if the

enacting words are largo enough to comprehend the case.' Tlie

language of Lord Abinger, 0. B., in Walhry. IMitmhtm [ (18:i7),

2 M. I'i W. 882, at p. ^^9], is to the same effect :—' The general

rule is, that the preamble may extend, but cannot restrain, the

effect of a particular clause.'"—A'r'^n'(*.v v. The Conlirniiwrs' Co.

(l8.-)9), 6 C. B. N. S. :{88, at p. 408; 28 L. J. C. P. 28-), at

p. 290, Crowder, J.

" It is, however, a well-established ride that effect is to be given

to the clear words of an enacting clause, though they may go far

beyond the language of the preamble, that is, thnt where the words

of an enacting clause are clear and explicit, then their natural and

obvious meaning sliall not be restricted or cut down by the use of

language of less extensive import in tlie preamble [Crrxjiii/iii/ v.

Wiffi'iioom (1792), 4 T. R. 790, at p. 79:1; Lr>: v. Snmmn-sgill

(181 1), 17 Yes. 008, at p. ol 1, per Sir William tlrant, M. P.]. If.

then, the words of the enacting clauses, taken together, are words
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admitting, neeording to their natural import, but of one moaning,
tJioj must prevail, notwitl.stauding a„ argument to tho contrary
otherwise dcrival.le from tiio juoamble. If, on the other hand, the
words are not so ,lear and explicit as to admit of but one clear and
distinct meaning, but reasonable effect may bo given to the words
used in the ona..ting clauses by applying to th,.m another meaning,
hen I apprehen.I that the pivauibie may be h.oked to. to throw
light upon the subject [M>i.-<o,i v. Antnhn/r (l,S()Gj, 13 Ves 'Jo at
p. ;}6; see also the authorities colleeted iu Davidson on Stafutes

Pf^^-^-'-^'^'^V-Jf"!//"- V. 77>r ('/,r.sfrr ,u„l IL,h,h,a<l Hull. Co.
(1801), 1 Drew. .^ Sui. .V,>4, at

i,.
o.U; ; :W L. J. Ch. !)7, at p. 100,

Clianuell, li.

"I assent to the proposition that if there bo in an Act of
Parhameut a ...lear, explicit, positive enactment, its operation an.l
eifect are not to be cut down and restricted bv the mon- limited
tenor and scope of th.. preamble. But if the terms iu which the
enactment is expressed .re such as to raise serious doubt as to its
true intent and meauiug, it is quite legitimate and proper to resort
to the preamble for the resolution of that .loubt, and to put such
construction upon the enactment as will accord with the preamble "

—Ihnl., at p. 544 ; L. J. at p. 103, KindtTsh.y, V.-C.
" You cannot resort to the preamble to as(' ertain the intention

of an Act, unless there is an ambiguity in the enacting part."—
Tuyhr V. Corpora f,on of Oblham (1876), 4 Ch. D. ;{!)j, at p. 404
Jessel, M. 11.

' t •
>

" I quite agree with the argument wliich has been addressed to
your Lordships, that in construing an Act of Parliament where the
intention of the legislature is declared by the preamble, wo are to
give effect to tliat preamble to this extent, namely, that it shows us
what the legislature are intending ; and if the words of enactment
have a meaning which does not go beyond that preamble, or which
may come up to the preamble, in either case we i)referthat meaning
to one showing an intention of the legislature which would not
answer the purposes of the preamble, or which would go beyond
them. To that extent only is the preamble material."— 0<>v.s«r«
of Went Ham v. //..v (188:3), 8 App. Cus. 38G, at pp 388 389-
52 L. J. Q. B. 650, Lord Blackburn.

" The preamble may be usefully called in where the enacting
words are ambiguous, but where thoy are dear they cannot be cut
down by reference to the preamble."—/« re Wuih (1885), •..'!> Ch. D.
947, at

i). 950 ; 55 L. J. Ch. 332, at p. 333, Cotton, L. J.

9
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"The prenmble: 'whorens, &c.,' may bo roferred to for tlm

Btttno |iuq>oso [of ascprtaiiiiiig {jcnerully the scope of the Act]."

—

East and U'lxf Im/iii Ihivl; Cti. v. Slmir, ISiirill tun/ Alliioii Co.

(1888), ;59 Ch. I). .V,>4, at p. r,:n. Chitty. J. (dted by Lord

Maciiaghten in Fentim v. Tliorl,',/ f,- C,,., rj<t., [li)0:J] A. C. -Wi, at

p. 447 ; 7i L. J. K. C. 787, at p. 7S!M.

" Now, what effect has tlio preamble of an Act of rarliament

when tlie Act has to be construed? I do not doubt that, if the

words of tlu) enacting part of an Act of Parliament are clear and

unambiguous, they must be cons u'd according to their ordinary

meaning, even although by so doing the Act is extended beyond

what is shown to be its object by its preamble. But the preiimblc

must always play an important piii-t in the construction of a

statute. l>yer, C. J., calls the preamble of a statute 'a key to

open the minds of the makers of tiie Act and the mischiefs which

they intendeil to redress': Sfmnl v. Lord Xoiicli (l."i(J".i, J-JG;J),

Plowd. •5-"»;{, at p. •'JtiO. Lord Coke said :
* Tlu- rehoarsid or

preamble of the .statute i.s a good means to find out the meaning

of the statute, and as it were a key to open the underatanding

thereof: Co. Litt. 7!t a, 4 Instit. .'}">0
; and Lord Tenterden,

when deliveiing the considered judgment of the Court of King's

Bench in Ilaltoii v. Cow (1830), 1 B. & Ad. .">:}8, at p. 508, in the

year 18.'30, thus sums up the matter, lie says: 'It is very

true, as was argued for the plaintiff, that the enacting words

of an Act of Parliament are not always to be limited by the

words of the preamble, but must in many instances go beyond

it.' "

—

Pomll V. Kiiiiptuu Park lincecoiirsc Co., [18if7] '2

Q. B. 24-2, at pp. 272, 273; tib L. J. Q. B. (iol, at p. G17.

A. L. Smith, L. J.

" The preamble no doubt stands on a different footing [to the

title] since it does form part of the Act. But there are numerous

instances in which the enacting clauses have gone, upon their true

construction, beyond the scope of the preamble, and yet have not

been controlled by it, and the true rule seems to bo that the

preamble cmnot be resorted t(j for the purpose of controlling the

enacting clauses, either by restricting the scope of them, or by

enlarging it, and cannot be relied upon, unless it be in itself clear

and precise in meaning, and there is .some ambiguity in the

enacting clauses themselves which may be cleared up by it."- —

Ibid., at pp. 2^9, 290 ; L. J., at p. 626, lligby, L. J.

" Undoubtedly it is a settled rule that the preamble cannot be
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made use of to control the enactments themselves where they are
expresse.! in clear and unamhipuous terms. But it has heen well
said that the preamble is a key to the statute, and that it affords a
••lue to the scope of the Ad; these statements, however, are
subordinate to the settled rule above referred Ux"—I/,;,f at n •>9<) •

L. J., atp. (;;n, Chitty, l. j.
" ^""' '

" It does not follow that because large words are used in a
preamble everythin<> to whi.^h they ,.an be referred is within the
scope of the A.-t. They may be useful to a limited extent in
helping to interpret doubtful passages or phrases in the Act, but
they do not exton.l its provisions or its scope bevond what the
enacting parts of the Act contain, and it is necessary, therefore to
see what the Act .Iocs provide for."— A'.«.„//,v/ v. Con/ .^ Son
[1898] 2 Q. B. 078, at p. .".St; .J7 L. J. (i. B. 80!), at p. 811,'
VVills, .7.

*^

"Two propositions are (piite dear—one that a preamble may
afford useful light as to what a statute intends to reach, and
another that, if an enactment is itself clear and unambiguous, no
preamble can qualify or cut down the enactment."—A,«v// v.
Ki-mptoii Purl- L'tinroiu-sr Co.. [lf<!)!»] A. (

'. 14:} at p 157-
«8 L. J. (i. B. ;51)-,>, at p. m\, Earl of Ilalsburv, L. C.

"

'

•'•Undoubtedly,'-! .piote from Chitty, L. J.'s judgment,
words with which I cordially agree-' it is a settled rule that the
preamble cannot be made use of to control the enactments them-
selves where they are expressed in clear and unambig.ious terms.'
But the preamble is a key to the statute, and affords a clue to the
scope of the statute when the words, construed by themselves with-
out the aid of the preamble, are fairly capable of more than one
meaning. There is, however, another rule or warning which cannot
be too often repeated, that you must not create or imagine an
ambiguity in order to bring in the aid of the preamble or recital.
To do so would in many cases frustrate the enactment and defeat
the general intention of the legislature." -7'//(V/., at p 18o- L J
atpp. 41U, 411,LordDavey. -

•
••

" Doubtless the contents of a preamble of an Act of Parliament
cannot for any purpose control the actual clear provision of the
statute

;
but if the wording of the statute gives rise to doubts as

to Its proper construction, the preamble can be and ought to be
referred to in order to arrive at the proper construction to be put
upon the enacting portion of the statute. Upon this subject
I fully accept the ,fwt,on of Lord Tenterden in ffalfoti v. Cove

s2
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(imu), 1 n. & A. *).3S. at 1.. 5"iH [see x>i/»ii]:'—/biil., at pp. 192,

193 ; L. J., at p. 414, Lord Jamos (if Ilorefortl.

" But it ajipours to me that, ulthotigli it niny he true that a

preuinhU' may he a guiile to the general ohjects of the statute,

Copyright A.'t, 1^4,' (•"» i^ 'i Vict, c 4-j), it umlouhtedly is un-

questioiii.'d hiw that it can ncitlier rt'btrict nor limit e.xpress

enaetment."— JJV/n- v. Lnir, [I'JOti] A. C. ");{!», at p. .048; 69

L. J. Cli. «!•!». at p. 704, Eiirl of lliilshury, L. C.

"Of ((Mirse tlie preaiuhle may he l^okeil at, and ought to be

looked at, a.s a guide to any construction whidi is douhtlul, or to

deci<lt' between two eonstructions wliicli may be put upon the

words."—///// V. Pannifn; [IL I] 1 K. 15. .^11, at pp. HI.!), SKI;

1-S L. J. K. 15. 5'JO, at p. OaH, Tjoid Alverstone, C. J.

Becitals.

Mevi- ricifii/x, fithvr iit'/tnr or furl, in u statittv <irr not conclmivv,

Wlicrr fill- cndiiiiiij jimi is r/inr niiil iimtmhiinioii.s, it in not coii-

trvlh'd III/ thr nrifd/s.

Where the entirtiiKj jKirt ix (iiiiliif/iioilx, it nun/ lie erjihiiued lit/ the

recitaln.

" A mere recital in an Act of Parliament, either of fact or law,

is not conclusive ; and we are at liberty to consider tlie fact or tiie

law to be different from tlie statement of the recital."

—

Itey. v.

Haiujhto), (18.W), 1 El. & Bl. "lOl, at p. olti ;
•>•> L J. M. (". Si.*,

at p. 94, Lord Campbell, C. J., delivering the judgment of the

Court.

" A recital in an Act will not bind those who are not within its

enacting jiart."

—

E</i)iliiir(/h and Glaxgoir Hull. Co. v. Lin/ifhyoir

(1809), :} Macq. li. L. Cas. <>91, at p. 704, Lord Truro, L. C.

"The legislature has itself here [the Charitable Uses Act, 173")

(9 Geo. 'J, c. :U))] declared the object of the legislation; and what

the mischief was which was intended to be remedied. Tiiis recital

is, therefore, of much importance in construing the rest of the

statute, though it will not justify the rejection of any enactment,

though going beyond the object disclosed in the recital, if we find

an intention to enact it expressed, nor the insertion of any enact-

ment which we cannot find expressed in the enacting part, though

we may think such an enactment required."

—

Jeffries v. Alexamler
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(I«60), 8 H. L. oW rm, at p. (i24; .11 I. J. Hi. H, „t p. 14.
Bkokbuni, J.

'

" X(.w no (lo.iht it is W..1I ..sful)lisli«..I, ns a rule in tho con-
struction of Htatntfs, tliat wliorc tli.' .'uiutiii;; part is oU-ar and
unaml.iptious. you ar- not to cmtr..! it l)y a rcfcronco to the
recitals: but whore the ciiactiii- purt is nnil.iguous. von may
exi)lain it by r.'fer.'ncf to th.- n-itals."— //,/,//,,/ v. Ilnlhirhnm ami
Kimhn-Horth Lixvl Jionn/ of/fni/f/, (1S7(1), 4 Cli. D. r,HH -it

r-
'>92

;
to L. J. (^h. L>S4. at ].. -JS;-,, .T,.ss,.l, M. R.

" TLo object of the Act [the Administration of Estates Act,
lH6!t—llinde Palmer's Act CV* & :\H Vi.t. c. 4(1)] is to abolish the
distint'tion between specialty and simple contract debts, and the
recital of tlie Act is that that alone is the object. I must, there-
fore, read the enactment as corresponding with the express recital
of its object

;
and if I find words that may be carried further, I

must read them with reference to the mischief intended to be
remedied, and to the express recital of the Act."— r'/v«/v/,,- v
Sfrwrni (I8H()), Ifi Ch. D. ;J68, at p. 870; .V) L. J Vh V\G at
p. 138, Malins, V.-C.

Headings.

IIpadiiigH ma,/ som>/ia,r.s /„ a.r/,,//;, MWred to to detrrmhw the
Heme of aiuj (lonhlfi,! ejcpn^xion in a action ramjeU under a
particular heading.

" In different parts of the Act [Lands Clauses Consolidation
Act, 1840 (8 & !» Vict. c. 18)] there are to be found classes of
enactments applicable to some .special object. Such enactments
are in many instances preceded by a heading, sprvial no doubt in
one sense, as addressed to tlie object or {)urpose, but, whore not
otherwise provided for, (leneral in its application to the enactments
passed to accomplish the object. These vari,„i>< headings are not
to be treated as if they were marginal notes, or were introduced
into the Act merely for the purpose of classifying the enactments.
They constitute nn important part of the Act itself. They may bo
read. I think, not only as explaining the sections which iminediatelv
follow them, as a preamble to a statute may be looked to, to explain
its enactments, but as affording, as it appears to me, a better key
to the constructions of the sections which follow than might be
aflForded by a mere preamble."—.S'«.v//'r« Counties and th^ London

B
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nnd li/iicknn// liiii/inn/ Compnnifs v. Miivridijr (|86fl), TI. L. Tao.

;Vi, at p. 41 ; ;n L. J. Ex. l-\, at j.. 77, (Imnn.U, U.

" Tlir wttioiis of tliH Uiiilwiiys (Maiisos Act arf. a« your Lonlships

know, iirriuiK»Ml in nnl.T mnl'-r ililTiTont luwls. wlii.li iuiliiiitc \\w

gfuoml obj.Kt of tliP i)rovi«i(.iii. itunicliati-ly following ;
and thew^

may Ih> usffuUy n'tVrr.Hl to, to .l.-terniino the (.cum- of luiyaoubtful

exju-pssion in a Kcition raiifffd nmliT a imrticulur li.ading."—

llamm.iHmithAr. linil. Co. v. /;/v/,„/
(
IMtliO. T>. U. 4 H- 1- 171, at

p. 2(>:i ; :»H L. J. Ci. H. 2<i*), at p. ','77. Lord Chelmsford.

" Tho friim.' of the I^nds Claiiws Ait shows that it is even

dangerous to trust to tlu> headings wlii.h oeciir at the eommence-

ment of these ./'w/.o// of clauses for the purpose of restraining or

confining the natural operation (d' the w.rds which you find in the

various clauses under those headings I think that the

headings of these clauses are not to he relied upon—and many other

instances might be given of the same kiml inside the clauses them-

selves—showing, just in the same way that an Act of Parliament

often goes heyon I the preamble, that provisions have been intro-

duced in the progress of the clauses going somewhat beyond the

short and summary definitioii in the heading of the clauses. In

fact, one of these Acts of Parliament shows that these short

headings were introduced mendy to ear-mark a set of clauses, an<l

to afford a short and summary way by which they might be

introduced, by reference, as enactments into c.'.ier Acts of Parha-

ment."-/6/V/., at pp. •,'!(!, '^17; L. J., at pp. •,'S:}, ','84, Lord

Cairns.

" I cannot lome to the conclusion tliat the heading of a series of

sections introduced into an Act of Parliament is not to be con-

sidered as part of the Act : 1 think that that word ' appeal
'
at the

head of the section may properly be considered as part, and u^«d

for tne purpose of construing aiiy doubtful matter in the sections

under that heailiug."— T/^' Q'khi v. Locul Goirnimeiit Iio<ir>l

(188-2), 10 (i. B. 1). ''H)!), at p. :5-21
; b'i ^. J. M. C. 4, av p. 10,

Brett, L. J.

" The heading ' offices ' is r such a b-ading as could be gram-

matically read into any of the sections which follow. It seems to

their Lordships to have been inserted for the purpose of convenience

of reference, and not Intended to control tho interpreiation of the

clauses which follow. It may he, indeed, that the fact of a clause

bein" found in a certain group may in some cases possibly throw

Bome light upon its meaning."— t^«(o»« Steamship Company of Netc
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Zfninudy. .Vr/hniiriif fhirhain- Tnisf CnnimixxmK'rH n«S4\ f> App.
Tai.. .tt!o, nt y. .M\U ;

r,:\ J,. J. \\ ('. :,!,, „t ,,. (;| , sir Hnlx-rf I'.
( •..IHor.

(lelivorinjf tho judfrmoiit of tho Jii.lipinl Cminiittpo.

(Soo iilso /«,///.y V. Hohirtsoii, [|M!»Ml A. ('. (il(i, at p. (ClO ; H7
L. J. P. V. 108, ,.f ,,. 1 1 ». r^.r-l HprmliPll.)

"This olftimo iw ftu- lasf of u /nsrim/iis, of whidi tin- luwlinp is

'Truck. !*<(•., find Uailvvuy^, and.a.swnH lit'M in If'ii,iiiirr^i>iif/i Ilnil.

Co. V. ///vw \^\m^), \,. v. \ II. L. in ; .js l. J. a n. -inr,],

suoh a lioailinjr is to l)o ivjnrd.Ml as pivinp tlw key to tli.- intor-
pretntion of tho clnnscs ranpcl under it, imh'ss tjic wording is

inronsistont with sucli intiTjirotation."— 7;</«/*/« Cwimvntin,, v.

Timuili, ll'illinn,, ( lOO?] A. (
'. :U."., at p. -Vn ; 7») L. .1. I'. ('. :,! . at

p. <iO, Lord Collins ((hdivcnnf; the jud^'nifiit of th.' Juiiicial Cotn-
mittoe f)f th.' Privy Council. Lord Macnaghti-u, Lord Atkinson,
Lord Collins and Sir Arthur Wilson).

Marginal Notes.

MiirijiiKi/ noli
.
iMijht not to be rrlieil on in intn/tntin;/ n ^itiitiiti'.

" A raarpinal noto is no part of Iho statute."— /////r/w v. r/tiM
(l8.-»0), 1!» L. J. Ex. -JfU, at j). •,'(1.".. Pollock. C. B.

" At tho time when that Act [the Alt house Act. IS-jS (>) G,,„. IV.
e. fil)] passod, tlu> Parliament Roll had no marginal notes, or
j)unctuation, nor wore the statnte.s separated .. actions. Wo
cannot, therefore, look at the niarginal noto for an exposition of

the meaning of the .section. Indeed, it is difHcidt to see how tho
marginal notes could ever \h? used in tho construction of Acts of
Parliament, seeing they are not put there hy the legislature or
assented to by them."

—

Clui/ilon v. (inm (IStJS), L. IJ. ;j (j i>

511, at p. 519 ; ;J7 L. J. C. P. JJi;, at p. -iM), Boviil. (j. J.

"Sometliing has been said about the niarginai iKito to .sect. 4 of

the !) Geo. IV. c. (il. I wish to say a wonl upon that suliject. It

appears from Blaekstone's Conmientarios, Vol. I. p. l,s;j, that
formerly, at one stage of the Bill in Parliament it was ordered to

be ingrossed upon one or more l?.oll> of Parliament. That practice

seems to have cimtinued down to the session of lS4ft, wlien it was
discontinued, without, liowcver, ony statute being passed to warrant
it. L'^ee May's Parliamentary Practice, ;5rd ed. -'iS^.] Sintc that

time, the only record of tlie proceedings of Parliaraont,—the
important proceedings of the highest tribunal of tho Kingdom,
is to be found in the copy Tn-iuted by the Queen's printer. But

9
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1 clmro to roponl my r'mvictinn ' jii in rhniiffo in tlip mo«le of

reronling thnin rimtiot aflict tin ml vliifh treafod tlie titlp of

the A<t, flic mirjjiiml noted, mid t\\> |Hii»ptuntion, not an forming

|uirt of tht' Alt, hut nn*r<'l_v n-* '
< 'iini j-pmitin. Tlw Act,

wlu'ii jmswd, iniiNt Iw liukfii 't juht n i' t were nfill onten'd upm
a Uoll, wliii'li it may Iw ii^riiiii i ''.liiiin ui should h«> iilcuwd »<> to

or<l«'r; in which ciisc it would • x^'ic i;' tlicne ii|iiiciidiijrcH, which,

though useful a« ii jjiiidc to a hr. -• \ [ii ,i'ii t. ought not to he relief!

upm in construing nn Ar't of Pniiun c-r, -Iliii/..ui pji. Wl, 'j22;

L. J., at p. ',';{•-», Wille», J.

"This view in Itornc out b^' ti.c in.i)'r''ii;'l ? ' ', and I may
mention that the marghial i. I ul \ f ' irlianient now

aj>pear on the Knlls of I'arlianiii . and cmf im ,i y form part of

the Alts; and in fact are so cI<m', so. iliai I I .vc known them

to be the nuhject of motion and u) eiiiiniMit in I' aliiiment."

—

In ir

Viiwiir\ Siftl.il /Jsfiitrs (IHTC), C'li. I». oV.', ii p. .V,>r> ; 45 L. J.

Ch. 4l»». nt p. 411. Jessel, M. U. (Tlii-^ i/ii/iii,i was (jucstioned in

Att.-dni. V. (in"! Eaiiteni liuil. C<k (Ih7!»), II ('h. D. 44!t, at

pp. 4<»() 4(;!, (..").)

"The 'l"iii)i, in that case [/« ;r Vnimir'n Srff/n/ F.xlnfrx {lH7(i),

2 Ch. V iJ-J. at p. Wo; 4o L. J. Ch. 4'M)J is uot strictly correct.

I have since ascertained that the i>ractice is so uncertain as to tlm

marginal notes that it lannot be laid down that they are always

on the \UA\:'—Si,tt„„ v. S„flo„ (l,«HO), •,'•,> Ch. D. of], at p. ")|;{;

52 L. J. Ch. ;3:{;j. at p. .'1:54, Jessel, M. 11.

Punctuation and Brackets.

Punctuation und ltrarkctn form no part of u Ktatiiti', and t/iosr in

the printnl copies onijlit not to bv ri/icif on.

" }\y putting stops, or u.iing the parenthesis, as pointed out by

the plaintiff's coimsel, it becomes j)erfeetly clear; and we know
that no stops are ever inserted in Acts of Parliament, or in deeds;

but the courts of law, in construing them, must read them with

such stops as will give effect to the whole."

—

Doe d. fn//is v.

Martin (I TOO), 4 T. H. -V.K at p. (i5, Lord Kenyon, C. J,

" It seems that in the Rolls of Parliament the words are never

punctuated."—i<rt*voK- v. WaMin (No. 2) (18"7), 24 lieav. 327,

at p. aaO; 27 L. J. Ch. 129, at p. Vi'J, Sir Joiin llomilly, M. R.

" On the Parliament Roll there is no punctuation, and w© there-
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foTf nrf not hound hv thnt in th« printol ropi..» "_,S7,-/,A, »„,„ v.

rV'- (Htil), I K & H. Kd.at ].. 10(1; ,{0 J,. ,F. M (• ir. lit

r. 147, Cockbuni. ('. J.

"To my niin.l. howwr, it is p.-rfi-.tly .l.ur ;l,nt in an Art ..f

PnrlinnKMit tli.n- nn> no fiucli tliiiij,'H ,i» J.ia.k.-tH unv niorr tlmti
th«T.. nr.« nikIi tliinjjf. iis stops." -/>»/„ „/ /hn.o./„n'\ (f(\„.mr
(1N!»0). -,'4 (i, H. I). KiS, at ,, t7,s; v. 1,. J. q. n .,„„;,„ .,|;j

Lord Esh.T. M. U.

Section!.

J «rr//«// (,/,/ ^tilUiU- >ih„ll l„ir, >Jf,vt (,>, „ MiiMiiiifu; >,„i,t„„„l
irilhiiiit Inliinliii tiifji iconls.

A iirfioi, of ,1 „tiihilr I.S /,> h, ciiixtruni litnalliiinilrx^ mmi ulhir
xiiliiiii cuts lioirii i/x iiiiiiniHi/, or f/ir .iirfiiiii ilsrij' is n/>ii,/,iini/

to till jiiirnnr of Ihv slnliiti.

Lord Brougham's A.t, IHoO (1;{ & 14 Vi.t. c-. 'Jl ) (loth Ju,,,.

1850].

Set't. 2. " All Arts shall b*- divided into sections, if th.-n- lie

more enactni.-ut» tliaii on.', whiih sections shall ho .h-cnu-d l., !,«• suh-
stautivo enuctnifnts, without any iiitrodu.tory wonls."

( UupoaltHl
•'j2 & .*;i Vict. c. ().{, s. U.)

'•Every clause in an enactment is an Act of I'ailinnicnt."—
Att.-Gfii. V. Ltiinjj/otuj/i (Hs7»), ;J E.\. 1>. -.'14, at p. JJO, Clcasl.y, H.

Interpretation Act, 1889 (o2 v*c ')•$ Vict.

188!)].

H:{) [.'{((th August,

Sect. 8. " Every section of an Act sliall have eflect [on and iiffn-

Ut JnniKiiy, 1890], as a substuutive enactment witliout intro-
ductory words."

" Now anyone who contends that a secti(m of an Act of Parlia-
ment 18 not to be read literally must b,. ul,le to show ,>no of two
tilings, either that there is some other section which cuts down its

meaning, or else that tlie section itself is repugnant to the general
purview of the Ad."—X//// v. Tawpliii (1S81), 8 Q. B. D. 247,
at p. 2.3;J; hi L. J. (4. li. 177, at p. l.Sd, Jessel, M. 11.

o

s
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Proviso to Section.

A prorixo miisf he coimlnicil irifli irf'irriirr to the /nrrrffin^ paitx

of thf clduxr to iiliivli it is fij>j)iii(fiti (in niiliordiiifiti' to the

mniti dame.

Wlinr till' pnn-ixo of k xtutiitf is tfinrf/i/ ir/>iif)iiriilt to t/ii'

piiiiifir i>f it, till' jiroriso shall slinid ninl In' hrlil a trprni

of thr j)iu-fi('ir,(ts it spinhs the Inst iiitintioii of the innhrrs.

If a siihstniitiri' ciKirthiiiit in a former stfitiitr is njiriilid, that

iihirh conns hi/ aaij of pioriso apiiii it is implinllij repealed.

" Our decision is i;oiiformal)lt! with the doctrino laid down in

Attoniei/-Geiieral V. The Chelsea W'aterirorks Co. [(IT^U), Fitz-

gibboii, I'J-j] ; tliore it was resolved tlmt where the proviso of an

Act of Pailiament is directly repugnant to the purview of it, the

proviso shall stand and be held a repeal of the jjurview, as it speaks

the hut intention of the makers."— /'/// Iviai/ v. The Justices of

Middlescj- (I8;jl), •> B. & Ad. 818, at p. 8-Jl, Lonl Tenterdt-n,

C J., delivering the judgment of the Court.

A jiroviso "must be construed with reference to the preceding

parts of the clause to which it is appended."

—

Rr parte Partiai/ton

(1S44), 6 Q. B. 649, at ]>. CM; 14 L. J. (i. B. n, at p. 60, I^ord

Denman, 'C. J.

" It is a well-known rule in tlie construction of statutes that, if

a substantive enactment in a former Act is rcpeale<l, that which

comes by way of proviso upon it is impliedly repealed also.'"—

Horsnail v. liriue (1S7;5), \j. \l. 8 C. 1*. ;i78, at p. JJS.i ; 42 L. J.

C. P. 140. at p. 14:5, Bovill, C. J.

" When one finds a proviso to the section, the natural presump-

tion is that, but for the proviso, the enacting part of the section

would have included the subject-matter of the proviso."

—

Jfiillins

V. Treasarer of Siirrei/ (1880), -J Q. B. 1). 170, at p. 17:{ ; 49 L. J.

U. B. '.^57, at p. v'olJ, Lush, J.

When the preiioiis jKirt of a section is doid>tf>d as to its scope, a

Jiroriso inai/ tic ased as a guide to its interpretation : bat

when not so, a proviso cannot imply hij lair the existence of

words of irhich there is no trace in the prcrious jiart.

" Now, no doubt, a proviso may assist in determining wliich of

two reasonable constructions of the clause upon wliich it is a

proviso ought to be adopted ; but it can hardly give to that clause
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an entirely different meaning from that which, standing alone, it

would bear. At any rate, such a controlling force can only be
attributed to a proviso when it can be demonstrated to be entirely
meaningless on any other supposition."— r7««/v//V/y(.s of M'ist Dnhii
iriiion V. Mcfropo/if'iii fj/r J.sxiirrni<r Sorkfi/, [1897] 1 Ch. -i'-io, at

p. .358
; (i(i L. J. Ch. 10!», at j). •>()H, Righy, L. J.

" That a proviso could be so read as to suggest that the previous
part of the section of which it is a proviso should imply by law the
existence of words there of which there is not a trace in the previous
words of the section itself, ily Lords, that certainly would be a
very serious invasion upon any rule of construction by which any
document, whether an Act of I'arliament or anything else, has
ever been construed, and I should be very much averse indeed to
lend any countenance to such a mode of construing a proviso."—
Wcnf Di-rhi/ Uiiiiiii v. Mitropolituii Life Ax-^nmiicr Soclvti/, [lSi)7]
A. 0. 047, at pp. or)!, (j.'*2; (Hi L. J. Ch. 7t>(J, at p. 7',>S, Lord
Ilalsbury, L. C.

" Of course a proviso may be i.sed to guide you in the selection
of one or other of two possible construction- .f the words to be
found in the enactment, and show when there is doubt about its

scope, when it may reasonably admit of doubt as to its having th.s

scope or that, which is the proper view to take of it ; but to iind
in it an enacting provision which (>nables something to be done
which is not to be found in the enactment itself on any reasonable
construction of it, simply because otherwise the proviso would be
meaningless and senseless, would, as I have said, be in the highest
degree dangerous. And for this reason : one knows perfectly well
that it not infrequently hapi)ens that persons are unreasonably
apprehensive as to the effect of an enactment when there is really

no question of its ai>plication to their case ; they nevertheless
think that some Court may possibly hold that it will applv to

their case, and they suggest if it is not intended to be applicable
no harm would be done by inserting a proviso to protect them

;

and, accordingly, a proviso is inserted to guard against the par-
ticular case of which a particular person was ai)preheusive, although
the enactment was never intended to apply to his case or to any
other similar cases at all. If the construction contended for were
adopted the result would be this :—Having put in a proviso which
was thought to be needless in order to satisfy certain persons, or a
particular class of persons, and allay their fears, you would have
the enactment so construed aga-'ust the intention of the legislature
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as to impose a liability upon a number of {leople who were not so

apprebensive, or perhaps were not present, and therefore either did

not think it necessary or were not in a position to protect their own
interests by a proviso. My Lords. I nni satisfied that many
instances miglit be given where provisoes could be found in legis-

lation that are nieaningless becausp they have been put in to allay

fears when tliose fears wert- absolutely unfounded, and when no
proviso at all was necessary t<i protect the persons at whose ivistance

they were inserted."—//«>/., at pp. (IJ-j, 65(); L. J., at p. 730, Lord
Herschel.

Saving Clause.

" A saving in an Act of I'arlianieut which is repugnant to the

body of the Act is void."— 1 Cob; p. 1 18. Part I. 47 a.

" I should have thought it impossible successfully to contend

that a saving would give any further right than tlic party already

had."

—

Arnold v. Mni/or of Grairsiiid (lH.5(i). 2 K. & J. o74. at

p. o!)l ; :2o L. J. Ch. 776, at p. o91, Sir W. Page Wood, V.-C.

" The insertion of a saving clause is never a safe ground for

determining the construction of an Act of Parliament, whether
local or general. We all know the anxiety which there is on the

part of every one who imagines that his rights may be infringed

by the passing of an Act, whether general or local, to procure the

insertion of a saving clause to protect them, even where the

ordinary rules of construction supersede the necessity of any such

protection."— /•7/3r/((Y//r/ v. C/iam/wri/s (1861). 2 J. & II. :?1, at

p. 59 ; m L. J. Ch. 777, at p. 783, Sir W. Page Wood, V.-C.

Schedules.

A nr/iif/idc ill n strifiifr in n.s much a jmrf of tlii' xtatittf and nx

much nit viiiictinrut as an;/ otlirr part.

If the enacting part ancHhc xc/iidiiir caiinof he made fo corn xpond,

the latter niiixt i/itld to the former.

" Wo have also to consider the language of the section itself to

which the schedule is ajipended ; and if there bo any contradiction

between the two, which upon fair construction there perhaps will

not be found to be, upon ordinary principles, the form, which is

made to suit rather the generality of eases than all cases, must give
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way."— 27,^ Qw«, v. Bainv. (1840), 12 Ad. & E. 210, at p. 227 ^

Lord Denman, 0. J.
'

" We come to the remaining part of the schedule. With respect
to calling it a schedule, a schedule in an A.t of Parliament is a
mere question of drafting—a irnre question of words. The
8che.lule is as much a part of tlio statute, an.l is as Tuuch an
enactment as any other part."- J//.-6V//. v. Ln„,,l..,n,l, (1878)
3 Ex. D. 214, at p. 221. ; 47 L. J. E.k. :,:,:,, at p. 502, Brett, L.

j'

'' It would h.. quite contrary to tho recognized principles upon
which courts of law construe Acts ,.f Parliament to ..ularge the
conditions of the enactment, and tliereby restrain its operation, hy
any reference to the words of a mere form, given for convenience'
sake in a scliedule, and still more so, when that restricted operation
IS not favourable to the liberty of the subject, but the reverse It
18 needless to cite authorities for these principles of construction
but It 80 happens that there is in existence a most apposite one
by a judge of high repute [Lord CottenhamJ in relation to the
schedules of this very statute. In Re IM„r.s

[ (1840), 1 (>. & I'h
yi, at p. 40] he said, speaking of this very schedule, ' if the enacting
part and tlie schedule cannot be made to correspond, tlie latter
must yield to the xonner.' "—.DcaN v. Gnen (1882), 8 1' D 7!) at
pp. 89, 90, Lord Penzance.

Title of a Schedule.

"Very little weight is in my opinion attachable, in any case, to
the mere title of a schedule, as .lualifying the enacting words of a
statute. ~Tn,,t,r>> of Cbjdv NucujoUvn v. Lmrd (1883), 8 App
Cas. 658, at pp. 672, 673, Lord Watson.

9
e

i
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Section III.

DIFFICULTIES OF INTERPRETATION OF
STATUTES.

A department nhoulil he instituted tnj uhieh tiith, after thetj paKH

committee, might tie xiiperrined and pxf into iutelllijihle and

uorkitKj order, and then milmiiffed for final reriiiou to

Parliament lie/ore theij paxn into lairit.

The (jreat dijfiniltif in all raxes /.< in applt/in(j rules of interpreta-

tion to the particular case.

The Court must, in each case, appi;/ the admitted rules of inter-

pretation to the ease in hand not deriating from the literal

Kcnse of the irords icitlioat sajjicient reason, or more than in

justified, i/ct not adhering slarishli/ to them where to do so

would obriouslj/ defeat the intention a-hich mat/ be collected

from the whole statute.

" The diflBculty arises from tlie form of the short clause we are

required to interpret. Your Lordships, oxercisiug your appellate

jurisdiction, act as a court of construction. You do not legislate

but ascertain the purpose of the legislature; and if you can

discover what that purpose was, you are bound to enforce it,

although you may not approve tiie motives from which it springs,

or the objects which it aims to accomplish. Our daily experience

demonstrates that the task of construction, so understood, is not

an easy one. It sometimes involves the necessity of harmonising

apparently inconsistent clauses, and making homogeneous pro-

visions cast tor *her, haphazard, by various minds, differently

constituted and looking to different and special objects, witliout

due regard to the harmony of tlie whole. I have often thought

that our legislative arrangements need much revision in this

regard, and that, if it were possible, a department should be

instituted by wliich bills, after tiwy pass committee, might be

8ui)ervised anil put into intelligible and working order, and then

submi'ted for final revision to I'arlianu'nt before they pass into

liilws. But, in the meantime, wo must deal with tilings as we find

them, and reacli, if we can, the true meaning of the confused

words with which we often hav<> to deal."

—

Itirer Wear Commis-

sioners V. Adamson (1877), '2 App. Cas. 74-3, at p. 750; 47 L. J.

Q. B. 19;}, at p. 108, Lord O'llagau.
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" In AZ/gooff V. Mdr [(1873), L. K. 8 Ex. 160, at pp. W-i, 164

;

4-2 L. J. Ex. 101, at p. 104], in tho judgment of the Exchequer
Clmmher (wl,i,.l, I had the Iionour to doli\er) as to the eonst ruc-
tion of a will, it is said: ' Tlio great difHouIty in all oases is i„
applying these rules to the particular ease ; for to one mind it
may appear that an effect produced by construing the wonls lite-
rally is so inconsistent with th.- rest of tl... will, .,r produces an
absurdity or inwmvenience so great, as to ju.stify the (Jourt in
putting on them anotlier .signiK<'atioiu which to that mind .seems
not an improper signification of tlie words; whilst to another mind
the effect produced may appear not so inconsistent, absurd, or
inconvenient as to justify putting any other signification on the
words than their pr..i)er one ; and the proposed signification may
appear a vi<.lent constructicm. We apprehend that no precise line
can be drawn, but that tlie Court must, in each case, apply the
admitted rules to the case in hand, not deviating from the literal
•sense of the words without sufficient reason, or more tliau is jus-
tified, yet not adhering slavishly to tliem when to do so would
obviously defeat the intention which may be collected from the
whoh. will.' My LoTds,-m>,fah:s iimtaiHliH, I think this is applicable
to th.e construction of statutes as much as of wills. And 1 think
it is correct."-//.,/., at p. liio; L. J. at p. 2iy.\, Lord Blackburn.

Section IV.

THINGS TO BE CONSIDERED IN INTEWPRE-
TATION.

All Parts together
Comuion Law : Mischief and Remedy

Intention ..

.Subject-matter

Ubjuets ...

PoliT""'"'°
^'"'^""''**"'"-'o«^ '^t^'te of Law -^Extrinsic Evidence'

History
.

Ht'port of (,'ounnissionerH

I Hfoato in Parliament '^_

Debate in Coniniitti'u
'

Draftsman

PAOB
. 271

. 273

. 275
, 279
. 279
281

2m
28<J

287
28S
290
290

All Parts together.
" The office of a good expositor of an Act of ParliameuL is to

make construction on all parts together, and not of one part only

9

I
rn
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1

bj itself : iirnw eiiim ti/ii/iiiim partem revtv iiifi/lifjerf jionnit, (intequam

fofiim ifrriim aft/iif Ifrridii /irr/cijirif."—2 Coke, p. 161, Purt III.

5!) b (
(l.'.yS) Liiiio/,1 r„ll,;i,\ Cdsr).

" lu eudeiivouriiijj to discover the true coimtruttion of the

seventh clause of the statutf [The Forcijjrn Enlistment Act, 181!)

(59 Geo. III. c. (i'J)], the first matter to be attended to is, no

doubt, the actual language of the clause itself, as introduced by

the preanjble ; secondly, the words or expressions which obviously

are by design omitted ; and, thirdl}', the connection of the seventh

clause with other claiises in the same statute, and the conclusions

which, on comparison with other clauses, may reasonably and

obviously be drawn. ... If a comparison of the seventh section

with other sections in the Act makes a certain proposition clear and

undoubted, the Act must be construed accordingly, and ought to

be so construed as to make it a consistent and harmonious whole.

If, after all, it turns out that that cannot be done, the construction

that produces the greatest harmony and tlie least inconsistency is

that which ought to prevail."

—

Aff.-Gcn. v. Si//em and Others

(1^64), 2 H. & C. 431, at pp. 515, 51G, 517 ; 33 L. J. Ex. tt2, at

pp. Ill, 112, Pollock, C. B.

" A settled canon of construction, namely, that a statute ought

to be so construed that, if it can be prevented, no clause, sentence,

or word shall be superfluous, void, or insignificant. (Bac. Abr. tit.

Statute I., sub-s. 2.)"— The Qiwni v. Bix/wj) of Oxford (1H7!>),

4 Q. B. D. 24"-, at p. 261 ; 48 L. J. Q. B. 609, at p. 620,

Cockbum, C. J., delivering the judgment of the Court (Cockburn,

C. J., Field and Manisty, JJ.).

" In construing this Act [The Bankruptcy Act, 1883 (46 & 47

Vict. c. 52)], of course like every other Act, we must take the

whole of the Act togetlier, and as this is a very long Act, contain-

ing, I think, about sixty pages of very closely printed matter, it

requires, in order that we may be certain that we omit nothing,

that w(? shoidd look carefully at it altogeth T and consider all the

chiu&i'»."—Tio-iiii(nid V. Jhard of Trade (1886), 1] App. Cas. 286,

at p. 291 ; 55 L. J. Q. B. 417, at p. 419, Lord Blackburn.
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Common Law.

Hiichief and Remedy.

Gnientl .sf(ifnf>'« xfionM he intorprrfiil iirconliiiq to thf rommon
lair.

Tin- officf of the Jii'lgci^ in not fn hqixlnf,', hut to ilrrlm-e the

cjrpn'axiil intfiitiitn of thr h'ijhhiture.

The purpitsr of thr viiiirtmi'iif, thi' misriiicf or ilrfrrf to hr pre-
reiitril, uml thr niixmi of thr rriiinli/ irhirh tlir Iniislnture

iiitriidnf to (ipp/i/ xhoiihl lir looknl for.

" It is a niiixim in tlio ooniinon law, that a statute made in the
affirmativp, without niiy iiPirativc p\nrosso<l or implied, doth not
take away tlic oonimon law."

—

2 Tnst. '200.

" If any case ho doubtful upon a statute, it is pood to construe
it according to the common law. ns it is said in I)rhimrr\ C(W
in Plow. (^om. a")!."— 1 Cokr, p. yao, Part I. 134 a

(
(lo,S9-9.j)

Chu(llrl<ih\ Cnsr).

" Judg'S and sngos of the law have always expounded general
statutes according to tlio rule of the common law, which is built

upon the perfection of reason, and not according to anv private

and sudden conceit or opinion."— ',' Po/.-r, p. 4J, Part. III. 13 b
((lo84) //r//-W/'.s rVv).

" When the provision of a statute is general, it is subject to the
controul and order of the common law, for statutes are not pre-
sumed to make any alteration in the common law further or
otherwise than the Act expressly declares : therefore, in all general

matters the law presumes the Act did not intend, to make any
alteration ; for if the Parliament had had that design, they would
have expres.sed it in the .\ct : Rx v. Thr liixhop <)f Lomloit (1693),

1 Show. ioo."—II'if/., note (ii).

" AVlien once it becomes necessary to seek the meaning of a term
occurring in a statute, the true rule of construction appears to us

to be, not to limit the hifihide of departure so as to adiiere to the

nearest possible jipproximation to the ordinary meanin" of the

term, or to the sense in which it m.aj' h.ave been used before, but
to look to the purpose of the enaetment, the mischief to be pre-

vented, and the remedy which the Icgi.slatv.re intended to ap|)lv."

—T/ir Quern v. Allm (1872), L. H. 1 C. V. B. 3(J7, at p. 374 ;'41

B. T

g
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L. J. M. C. !>0, at
J).

l(l(», Cocklmrn, ('. J., (Wivorinp tlio judgment

of th« ("(.art (('(M-klium. ('. J., Uovill, C J., K.'lly, V,. U.

;

Miirtin, I5ramw.ll, Clmiiiu'll, I'iRott and Cli'anl.y, 15l» ;
Willes,

liyles. HluiklKirn, Mtllor, Lu»h, IIuiiiihii, Grove and tiuain, JJ.).

"As loiij? a<,'() us ir>/,/„„'s (Vsr [(loMj). 2 (^(kf Uup. p. IH,

Tart III. 7b |,
Lonl Cnkf says, that it was resolved 'that for the

sure and tnio iutori'i. tatioii of all statutes in general (be they

penal or beuofi.ial. r-strictive or cnlargiu}; of the eomniou law),

four things are to be discerned and considered :

—

" ' 1st. What was the eoniinou hiw before the making of the

Aet Y

" ' :^nd. What was the niisehief and defeijt for wliieh the common

law did not provide?'

" ' 3rd. What remedy the I'arliament hath resolve<i and aj)-

pointed to eure the disease of the (Jonmionweahh r* and

'"4th. The true n-uson of the remedy ; and then t lie ofHie of

all the judffes is always to make such eoustructitm as

shall sujipress the misdiief and advance the remedy'

(cited by lllackbiirn, J., in /Vr/. v. Xorf/i Stafthnisliin-

lliiil. Co. 1 ]««;}), 10 11. L. Cas. 47;5, at y. Wi; '<M

L. J. U. li. •-'41, at p. lA'), and also in The Qiinn v.

CV7/0 (1HT4), L. 11. i» U. 13. ;}o(). at pp. 'MW, MX
;
43

L. J. U. B. lO.J, at p. 110).

But it is to b(! borne in mind tliat the office of the judges is not to

legislate, but to declare the expressed intention of the legislature,

even if that intention aiijtears to the C'urt injudicious; and 1

believe that it is not disputed, that what Lord Wensleydalo used

to call the golden rule is right."—yi'//v/- Wvar ComiiiiHsiotKrH v.

Aihiiimm [\^'i'), 2 App. Cas. 743, at j). 7(i4 ; 47 L. J. «.i. B. 1!>3,

at
J).

"203. Lord Blackburn. (See /wm', j). 30'.*.)

" Attv.iig the things which have passed into canons of con-

struction recorded in Jfri/i/o,i\s Cisr (lo,S4), 3 Hep. IS, Part 111.

7 b we are to see wliat was the law before the Act was passed, and

what was the naschief or defect for which the law had not pro-

vided, what remedy I'arliani' i ! ap])oiuted, and the reason of the

remedy."

—

/•Jusfmaii r/iulo(/rii/i/iir Mutiri'ih Co. v. Coniiitiolhr-

GiHvrnl iif I'dtintx, Ihsiijim ami Trn /< Murks, [IS!»H] A. (J. •'>71.

at p. 073 ; U7 L. J. 'Jh. «28, at p. (i3o. Earl of Ilalsbury, L C.

" As it was put in Iln/'loii'.s ('use (10H4), 3 Rep. 7 a, which Lord

Halsbury cited in E'lsfimiti P/mfoijnijj/iir MutirialH Co. v. Coini)-
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6^,at,. ...... Wo „rot.. .. what wa. the h.v b^-f.^e tho Actwa« ,,a.s«ed, au.l what wa« th. ,„is..hi..f or .I.tV., ,W whi.h th.Lbad not ,,r..v..le,l, what r..,n,„ly l'arliam..nt ai.,,ui„t,..l a„d ,h..reasou o the ..u.^y' That i. a general wa, l/f .tatin/ i'no doubt one u entitled to put one'^ «elf i„ ,he ,K,.sition o Z
? '*" ' '^ •'"owU'.lge, what were the eireunLstances broughtMore he leg., ure, and what it w,. the legislature wa. uin.fng

iw;]l. J.

"'•''• "^ I'-''=^»L. J. Ch. U.-,,atp. 1.0.

(Soe al8o,/>o.^
i, ;j;j(j, >. Eifett on Conunon Law.",

Intention.

Tlu- r.r,>r,..nl intention of the n,uk,rs of the .statnte ,. to be
oltxerveit.

The int. ntion ,s to t>e .jathvre.l fnnn the n-or,ts nxed in their
or,t,n„n, sense, as aj.p/ie,! to the .nhject-mntter, if the wo,;Ih
><xe,l „re not eiear, then neeonti.,,, to the ohjeet,, eolleeted
.from the ennse „nd neeemty „n,l from the euuuumtmcex, of
the sfiitnte.

It i.s enstonnir/, to eonxi.ler what mix the ernct state of the law
nn.i other mutters o, the kimi at the time the statute was
l.asseil.

The poliey of a statute is not a safe ,,ai<le in inter/nutimj it.

in,n the wonts are do.'.tfal historiral in,-esliy..tion man t.e
resorted to.

The reimrts of eonmis.iuners are not to enntrol the interpretation
of statutes.

Debates in Parliament are not to l,e regarded.

"In Acts of Parlianieut which nre to he ..on.trued a.^oording to
the .utent and meaning of the maker, of them, the original intentand meaning is to be observed."— (i r,,/.., ],. 1.{,S, part XI 7;j b"The rule is, .hat where a general intention 'is e.^pressed, and
the Act e.xpresses also a particular intention incumnatible with the
general mtention, the particular intention is to be consi.lered in the

rX ^--''f
'•"-^"''•^^^^ V. Crease ,...8). . I3ing. 177,

t2
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" Th<' ojily nilo for thf ooimtrtiction of Acts <>f riirliamont i»,

that tlicy should b« fonstnu'il ii.'CMr.liiiR to tli« iiit.-Ht <»f tho

Purliniiu'iit which |)nsK.'.l thi- \o\. If the wonN <>f ttir .ttatuto iin»

ill tht'tnwlvfs jirfcifc iiml iiimnihipuous, tht-ii no inoro mu hi-

net'onwiry than to .xim.iiikI thoso wnnU in th.ir iiutunil iind

ortlinury sfiinc Th.' words tliomwlvts iilono do, in sudi cusp,

Wt <kvluiv til.- iiit.nti.iuof th." hiw-ivw."— r/"' .S'/a-w P.rrtnj,'

Cm' (1844), II CI. .^ Fin. H.l. nt j.. 1 »:<. Tind.d, ('. J. (citod by

Sir Montiijjia' K. Smith in d.-livfrinp ih.' judj,Mnfnt of the Judicial

Committf.- in Cn,,' /r " .l/v/.-.. " ( IH7'.>). T. U. o I'. 0. I-'U. at

p. \M).
" I need not m\, that I onn know nothinfr of the intention of

the Alt. cxcci.t from the words in which it is cxpn^ed, a|)i)litMl to

the fact« existing at the tinu'."— /.".'/"" v. i'mnioin, (K'lr/) (I.S'>I ),

i:j Ik>av. •-»-'. at
i>.

•>*!»; '.'(t 1^. J. <-li. 'M7, at p. 'iit't. Lord

Lingdiilc, M. R
" Regard ninst also he had to the intent and moaning of the

legislature. The rule upon tliis subject is well pxj.ress. d in tlie

case of StrwViw, v. Monian (lotiO), I'lowi' l!»it, at p. 'id-t, in

which euse it is paid. 'That the judges of the law in all times past

have so far pursued the intent of the makers of statutes, that

they have expounded Acts whi. h were g.-neral in wonls to he hut

particular, where the int<iit was particiUar From which

cases it appears that tlie sages of the law heretofore have construed

statutes (piite contrary to the letter in some appearance; and those

statutes which comi.r.-hoiid all things in the letter, they have

expoun.led to extend hut to some things; and those whiih

generally prohibit all people from doing such an act, they have

iutori.ret'ed to permit some people to do it ;
and those whicii

include every person in the letter they have adjudged to reach to

some persons only ; whicli expositions have always been foun<lcd

upon the intent' of the legi.slattire, whidi they have collected,

sometimes by considering the cause and necessity of making the

Act, sometimes by .omiiaiing one jiart of the Act with unotiier,

and sometimes by foreign circumstances, so that they have ever

been guided by the int^-nt of the legislature, which they have

olways taken according to the necessity of th.' matter, ami

according to tiiat wiiich is consommt to reason and good discretion.'
"

—Jfindhis v. (lntl„;;<,lr (IHO.".), D. M. & O. 1. at p. -'1
;

24 L. J. Ch. •V-^'i, at p :i-SS, Turner, L. J. (cited with ai)piovai by

Lord llallieib-y in Con:,! I v. lir,Hlk>j (1H7^), '< App Cas, 944, at
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pp. mo, un], „n,l by I.or<l nin.khurn ii, Itrmllm.gl, v. CLnke
(I ««••«), H App. (W '.\:,'2, at p. M-'i :,•> L, J. (i. li. .^0.% nt
p. oir.),

"I tilkf flint can.. \l„ r. /,//,/ ,,/ /;,r/y7,7/\ »'///( |S74), L. \{_

10 Ch. ..()] to .i..< i.l,. that tli.To Ik Mi.h a hing nx (•on^t ruing an
Act acording to its infnt. though not am.rtling to its wnln."—
/« >; IMIilni, /A.V"/'// (is;;,;. ],.!{. i!t Kq. 1-^7, at p |.;!» • 44
L. .1. Ch. 4(>»i, at ].. 407. .I,.nm.1. M, 1{

"I understaii.l him
[ [.onl Ahiug-r in the fan., of AV y„/,7r

r/v,//;;,,/ (18;;:), ,- y. it U. Kx. ;V.'-J] to ,lrau- u .Ii>tinction hHw.-n
tlio Hpint of an A.f. or that which a ju.lg ,r..iv..« to I,., tlie
spirit of an A.t. and tlie intention, which, though n..t ..xpn-ssod
in prociso words, nmy hu gathered from cousid. ring the tcrtns of
tho enactment, and wliich amounts in fact to a ^pcoi.s of consfruo-
hon

;
he thinks that unless he can tind the latter he cannot make

the order."— //( n lUthlnu IIos,,itnl (|S7.>), L. U. !) jvj 457 at
pp. 4ti(», 4«l, Jo88el. M. \i. (cited hy iJucklcv. J., in In n oJlee
[1901] 1 Ch \y>\ nt p. Hja ; ;0 L, J. Ch. 4H, ut p. I4 ()•

" I think, in modern times, much more weight lia.s been given
to tho natural meaning of the words than was done in the time of
Elizahcfh; ami in some cases in which the old judges have given
effect to the general intention as overruling the piirticuh.r words, a
mo<lem Court would have given effect to the [uirti. .,Iar words'ns
showing that the hitentiou really went further than what was
8up|.osed. The C.vil Code of Canada, Article I".', well e.xj.resses
what I think is the principle, and also the (jualilication whi<ih I
think must now he put on th.^ older authoiitie«. ' When a law ia

<loiil>tt)il or „,„l.„jn,„i.s, it is to be interpreted so as to fulfil the
intention of the legislature, and to attain the ohjeot for which it

was passed. The preamble, which forms part of the Act. assists
in explaining it.' It is upon this jirinciplo that it is held, as I
think it has always been held, that where ii statute was jmsse'd for
the purpose of repealing and hi pait re-euiuting foiuier htatiites,
all the statutes /// jmri miifrrid are to be considered ; in order to
see what it was that the legislature intended to enact in lieu of the
repealed enactments. It may appear from the langu.igc used that
the legislature intended to enact something <piite different from
the previous law, and where thai is the ca.se effect must be given
to the intention. But when the words used are such as may either
mean that former enactments shall be re-enacted, or that they
shall be altered, it is a question for the Court which was the inten-

3

§
3
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t\nu."—ll,-n/f<i,ifih V. C/,i'-k>- (\HM), M Ai.p. Cnn. M.')4, at p. 37:J;

W L. J. H. B. •*<•;'», at
|'i>.

•>l"». •'•Hi, I,"iil lllinklmrn.

"'
Iiiffiifioii (if till' lly:i^liltll^•' i» ii imnniDii but vi>ry i«lippry

phriiw. wlikli, po|(uiiirlv uiiilir.sfoo-l. iiiuy bigiiily uiiytliing from

intention t'nilMMli*!^ in poMitivo uiimtnifiit to «p»'<ulntivH opinion ii«

to wiuif the lfj{i>l.ifiut' pii.liiiMy would invi nifimt. iiltlioiijfli thorn

has lict-n nn oniiscion f" •niut it. In a Court r)l law or i-quily,

what tho IfjfiKliituro inttiidt'd to \»> <loiu' or not to Iw ilono w»n

only b«j li'pitiiiiutfly iiMt'itiiintxl from that whj. li it haH ihown to

enact, cither in (^•pr^'^(^ wohIh or hy n-awmnlile and ntces'wiry

iniplii'atiiin."

—

Sii/hiikhi v. IShIoiikhi «.V ''o., [!**!•"] A. ('. '-i-, ftt

p. ;JH; )i(i L. J. V\\. ;Jo, at p. 44. Lord Wathon.

"Turner. L. J., in Ilnir/.'ii'-v. (l,illhtvi>l, (is:):)).»i 1). M. & (l. 1.

at p. 21 ;
'.'» li. J. V\\. ;!.'(•,'. at p. ."MN. ami adding; hif* own high

authority to that of tin' jiHl},'ett in .S/niilin;) v. Moiymi (I'ViO),

riowd. l!i!t, at p. 'JO I, alter eninninj.' the jiropowition that the

intention of the lej^isjat nre must hi- p'^nirded, ijiiotes at h-ngth the

judgment in that caw; tliat the judges hav«^ eoUeddd the inten-

tion, 'sometimes l)y considering tiic cause an ! necessity ni nuiking

the Act .... sometimes hy foreign ciiiuinstunces' (thereby

meaning extraneous circumstances), ' so that they have over lieen

guided by the intent of the legislature, which tlioy have always

tttkcn according to the necessity of the matter, and according to

that which is consonant to reason and go(Ml discretion,' and he

adds :
' We have therefore to consider not merely the words of the

Act of I'arlianient, but the intent of the legislature, t(, be

collected from the cau»e and necessity of the Act Wing made,

from a comparison of its several {)arts, and from foreign (meaning

extraneous) circumstances so far as tliey can justly bo considered

to throw light on the subject.' Ijord lUackburn in JUnr Jl'mr

Cominiisio)itrs V. Adnnisoii (IH77), 2 App. Cas. 743, at p. 7<j;J

;

47 L. J. Q. V> 19;), ut p. 'iO'-l, says :
' In all cases the object is to

see what is the intention expressed by tin- words u.sed. But, from

the imperfection of language, it is inipossible to know what that

intention is witlioiit iuipiiring further, and seeing what the circum-

stances were with relVrcTice to which the words wore used, and

what was the object aiijieariug from those circumstances, which

the person using them had in \ie\v."" — Ditfiiiun'x r/wfoi/niji/iic

Mnterialx Co. v. Cimiitriillir-diiiinil of Pafi uIk, Dmitjitx and TnuU-

Maikx, [18!WJ A. C. -^71, at pp. .V7.j, o7G ; 67 L. J. Ch. (i28, at

p. «3l, Earl of Halsbury, L. C.
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I 111 III

I.vs.

Subject-matter.

"TluTH in n rill" fur lli.- wii>,tni( ii,.ii ..f Ktufiif.-i* wliicli iit woll
.xpri'SM^I in Miix«..|l on th.. Ini..r|.r.fii(io„ „f il,,. Sf.itut..s [Ch. -J,

x. I ].
' III iiit.r|iivtiii«' II st.ifiifM it is tu Ih. horiu- in miii<l iif fli.'

'•uf«>t that lmi>,'uiiK<' is uiway.s ,i*,..| s.r.i,„/in„ .^nl/,, fnm ,i,„hn„i,i,
un.l fliaf it mu«t fli,.ri.for.. Ik- iiii.l..rsf,«.<l in tli- ^-ns.. whi,!, iM.gt

lmnn..nis..« with tli.. ^iil.j.Mf-nmff.i; '•_/,'„„/, of li„i;„ if,/.,

Ilsrr). .J Kx. I). KIN. at ,,. II!,; ,r l. j. j/^. |.v;, h
,

" WliciK.vcr you liavf to conNfru.' a -tutiiti- or ilnrMmpiil, Mm .jo
not conHtni.' if arronlinK to tli.> ni.T.. oniinan- p.... ml nio.ii'iiup .,f

till- wor.ls. hut arrnnlinj,' to til.' onliiiary in.-anii k "I '1'' \voi'U us
nppli.Hl to tlifsuhjV.t.mutt.r with r.'pml to win. 1, fh.v i,- u.«. .|,

unl.'.s.s tli,.n. is Hoiiirthiiij; whi.h nl.lip.s you to i.-, I t!„.|h -n u •„M.»,i

uliirli is not their .u.linaiy s.-ii.sr in tliv Kiiffh^h laii-nK>' u »<>

oi-i-licl. That. I fak.' it. is th.> .anlinal riilt.."—Z,J,y ///v „..,;

Ax'„xi,i/,o„ y. '/Vr/.>r (1-m;|), Ijt^. ]{. |). 1 70, nt ,.. iMt; • .,:; i, J
Q. J{. IH.-,, at p. IMl. Ihvtt, M. U
"An Act of I'arlianifnt is to [,< c.Hstru.'d aicordinp to tho

or<]inary m.-aning of fh.« wor.ls in tlio ^:ll-li^h languago us a{.|.li...i

to th.' Mil,jwt-imiftt'r, unless tlu-ro is hoiuo wry «trong groiuul,
.lmve.1 fr..m th.> .'.mtftxt, or reason why it m1i.,u1.1 not h., so con-
stnUMl."—//o/v,.v// A.„v// //,„„•,/ V. M„i„li;h /„,r»(,ii,„f Itnililiiifj

S„n,t,, (l,s,S!)), •,>4 ti. 15. D. 1, at p. •> ; .-,!> L J. (i H [O.j at
p. lOU. I»r.l Ksh.'r, M. U.

'•Ill construing a statute r.'ganl must In- had to tho ordinary
rules of law applieahle to the ^ubject-Imltter. and those rules must
|.revail, excej.t in so far as the statute shows tlmt thoy are to be
disregarded

; and the burden of showing that they are to be dis-
regarded rests ui.on those wlio seek to maintain that j.roposition."
-All.-(;ni. V. Itnrli, [1S!»,S] •> d Ij. I47, ,it p. loO ; b7 L. J
U. B. -JHo, at p. •'i»0, Chitty, L. J.

9

t3
«
3

T^«^'
~S'i

Objects.

Tlif iiiffiifioi, (UiwiiiU iijioii thr olijirt for whirl, fl„. statute im«
itiiii/r an citll, r(i(l from llir liiiKjiiaifc vmploiinl.

The ma II ifcsl iiifnition of n xtafufe nmxt not he di'foatfd hi/ too

litfrill nil adiiixiuii to itx /utrixe langiiaije.

" We must construe this statute by what appears to liave been
the intention of the legislature. But we must ascertain that
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intention from the words of the statute, and not from any general

inferences to be drawn from tlie nature of the nhjeets dealt with

hy the statute."— /o/vZ/Ar v. Brii/f/.-t {\>*47), 1 II. L. Cas. 1, at

p. 4, Lord Brougham.

" In all cases the intention of the legislature must depend to a

great extent upon tin; iiartiiular object of the statute that has to

bo construed."

—

T/n- Qiiim v. Justin a of Sttnry (IHOi)), L. E.

;") U. 13. .^7, at j). \).\ ; ;i!» L. J. M. C. 4!), at p. 53, llannen, J.

" In t mstriiing Acts of I'arliament, we must look at what was

the object of tile legislature."

—

Uroini v. fiiriif Wintvrn Rail. Co.

(1^<.SJ), 9 Q. B. D. 744, at p. 7r,i. Field. J.

" All statutes are to be construed by the Courts so as to give

effect to the intention whicli is expressed by tlio words used in the

statute. But that is not to be discovered by considering those

words ill the abstract, but by incjuiring what is the intention

expressed by those words used in a statute with reference to the

subject-matter and for the cbject with which that statute was

made ; it being a qne>tion to b" determined by the Court, and a

very important one, wliat was tlie object for which it appears that

the statute was made."

—

Bruillm'jli v. Clmhr (18S;3 , K A-^p. Cas.

;io4, at p. <72; oJ L. J. U. 15. jOo, at p. ol">. Lord Bl. . jn.

"It is. iiowever, a veiy serious matter to hold that when the

main o)ijt'<"t of a statute is clear, it shall be reduced to a iiuUit}- by

the dralt.'inian's nnskilfuhiess or ignorance of law. It may be

nece.>isary for a Court of justice to i'ome to such a conclusion, but

their Lordships liold that nothing can justify it except necessity or

the absolute intractability of tlie language used."

—

S'lliiioii v.

IhnwomU (1>S6), 11 App. Cas. 6-i7, at \k m\ ;
.")5 L. J. P. C. ()9,

at p. 7;j, Lord llobliouse, delivering the jiulgnieiit of the Judicial

Committee.

" I am satisfied that we have nothing to do with the general

object of the enactment if the words used are clear ; they are clear

here, and we ought not to enter upon a refinecl consideration of

the question whether tliey carry out the object of the statute." -

Crnfh V. Txi/lur (1>S7), 1!) U. B. D. o'il, at p. rylH
; otJ L. J.

M. C. 1:37, at p. 140, llud.ileston, B.

" My Lords, it seems to lue tha^ in order to determine the effect

of legislation one must look at the object which it had in view."

—

liiuiiiiHull Muiiiit'iirtiir roil Carl Sclitihlcr v. Fiiriieisy, [18913] A.C. H,

at p. 20, Lord liersehell, L. C.
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This 18 well put in Maxwell on Statutes, esporiHlly at n •>0
•Jrd edition. ISO.i. where it is sai.l »hat, in order to arriv. at' thJ
real meaning of a statute, it is always n.-.-essary to pet an exact
conception of the aim, scope, and obj.ct of the whole Act "-

"Acts of Parliament ought. like wills or oti.er .locuments, to be
construed so as to carry out the object sought to be accomplished
by them, so far as it can be colle..tcd fro.u tb,. lan;rua;,e employed •

see //„nv,s,., V. Iiln,U,>n, ,1.(14), |7 ('. B. X. S. (i7N, at pp. .i!„)_
5.).J

;
and Cm,,M/ v. P.rsrotf

( 180M), 1 .-, Ves. .-,()(), ut p ;^0:{ "-
n'»ckr^.Da,n.,l\m]

1 Q. B. •>?!), at p. ".SO ; (Si\ LJ Q U
.Jt,4. at p. ;3(J9, Hawkins, J.

'^

"In Maxwell on the Interpretation of Statutes, :ird edition.

Ixiu Z
'""!"''' "^ ••"'"'tn.ction is laid down in these terms •

Where the language of a statute, in its ordinary meaning and
gram.na..cal construction, leads to a manilV.st coutmdiction of the
apparent purpose of the enactment, or to some inconvenience or
absunlity, hardship, or injustice, presumably not intcde.l, a con-
struction may be put upon it which modifies the meaning of the
words, and even the structure of tb,. sentence ' ; and for that pro-
position several authorities are citel. In Sain,,,., v. n.„„L,„.
L, '««<>). II Anp. Cas. (iJ7, at p. .,;.}|; o.> L. .j. I' C m at
p. .-5]. Lord llobhousc. deliverin^^ tb,- judgment of the IVivv
Counci

,
says

:
• It is. however, a very serious' matter to hold tha'twhen the man, object of a statute is ..jear it .shall be re,lu..ed to a

nullity by the dmltsmauV uuskdfulncss or ignorance of law
'

Tins ease IS a good instanee of the priueiple that the u.anife.st
intention ot a statute must not be defeated bv too lit..r«l an adhe-
sion to Its precise language."-AV.,. v. J',,,,.,,, [lyo.,] o ^ B 74S
at pp. 70... 7ol

;
7.-, L. J. K. B. 1!,. at p. •>!. Lord Alverstone,'

DO

i

-J

3

Surrounding Circumstances-State of Law -Extrinsic
Evidence.

"Every Act of I'arliameut must be consi.lere.l with reference to
the state of the law subsisting ^vhci it came into operation andwhen It is to b,' applied; it cannot otherwise be rationally'eon-
strued. tvery Act is n.a.le, either for the purj.os. „f .making a



282 LKCAI. INTKRI'RKIATION.

change in the law, or for the purpose of better deolaring tlie law.

and its operation is not to he impeded by the mere fact that it is

inconsistent wit!i home ]iri'vious eiiadment."

—

Tlif Ihnii, >.Yc. of

Kill V. lihx^ (1^4'2i, "j lU'av. .",74, at p. oSj; 1 1 L. .J. 0),. ;{.-,!, at

p. 8"»4, Lord Langdale, JI. U.

"It is by no means an incohvenient nioch' ol' construing slatiites,

to jiresumo that the legislature was aware of the state of the law

at the time they passed."

—

.Jaiiix v. liroini (IS4S), '* Ex. ;V,'9, at

p. V6-1; 17 L. J. Ex. 1(;.{, at p. KiO, Pollock, C. li.

" Jt has ever been held that, to construe aright an ancient statute,

regard must be had to the general state of the law and of

public sentiment a' the time it pas.sed."

—

MiM'illiiuii v. A<litms

(IK.V.^), 1 Mac(i. M. L. ('as. J-JO. at p. 1:{7, Linl Truro.

•• I apprehend fliat, in construing an Act of Parliament, a deed,

will, or whatever other instrument may have to be construed by

the Court, I have a rigiit to look at all tlie eircumstanees which

the parties to tlie instrumeiit, whether a testator, a donor, or the

legislature, who are executing a solemn act, had before them at

the time, and were themselves coutemjilating, as j)roved, not of

course by any extrinsic evidence, but by evidence afforded by the

insrnuuents tliemselves, and also such matters as can tie proved

by extrinsic evidence to have been the circumstances which sur-

rounded them, and which may have affected the coiu'lusion iit

which they have arrived. Such 11 mode of construing au Act of

ParliauK-nt has been not uufriMpiently resorted to. It is customary

to consider what was the exact state of the law and other matters

of the kind at the time when a jiarticular Act was pas.sed."

—

Att.-dni. V. Karl otroiii.s (IM-VJ), Kav, l«ti,at p. -,'07, 8ir W. Page

Wood, V.-C.

" In construing any act of the legislature, tlie verbal construction

of the particular section in (piestion, if it be plain and siinph', must

govern the (.'ourt in arriving at its couclusicai. If there be any

degree of doubt or difficulty upon the wording of tlie particular

section in (piestion, the Court is entitled to look, first at the cireuni-

stanoes attending the passing of the Act, next, at the preambl<\

as far as it affords any indication which may serve as a kev to

the interpretation of the Act, and then, 1 may add. to the whole

purport and scop(« of the A(t, to be collecleii from its various

clauses, other than the particular clause the moaning of which is in

dispute."— r<7/, v. l)i>li,rtij (ISOS), 4 K. i<; J. .'{»i7, at p. .i74
;

-'7

L. J. Ch. COU, at p. GOl, Sir W. I'ago Wood, V.-C.
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" Three canons of e. nstruction seem ai.pHoal.le in this case.
First, that the statute is to be construe.!, if possible, ac.or.iing to
the ordinary grammatical construction of the pbrascolofry usd in
It. Secondly, if there be d..ubt as to the construction, or ,f a
construction a.^'ordiug to .strict grammar would lead to a mani-
festly unreasonable or absurd conclusion, tie- .statute must be con-
sidered with regard to the state of the law at the time when it wa.
enacted. "-6V,/>r'.s Caxr (IHT-V), I Ch. D. [sj, at i. l!t,S •

j;, I J
Ch. «:i, at 1.. !»;}, Ihett, J.

i , ..
.

" It is a well-known rule or canon of construction that in con-
struing an Act of I'arliament one ought to take into account the
stateof the lawand of judicial de.isions at the time the Act is
passed."— J'(«/.-.v////y In.si,r<ii,<r Co. V. (7,n/f„„ (JNSi) S (i ]$ I)
•i-il, at p. 42(i

; .11 L. J. (i. B. S-.>, at p. s':,, Brett, L.'j.
' ' "

•• We ouglit in gcnend, in construing an Act of I'arliament t(

assume that the legislature knows the e.xi.sting state of tlie law
''—

Voin,;/ & Co. V. J/„!/or, ^v. ,/ /{o;,„/ Lnn>.n>,/fo„ S,.„ ,ls'«.;i,

« App. Cms. .017, at p. ;V2(i ; -rj L. J. Q. B. 71.}, at p. 7IS. Lord
Black burn.

" In order to construe the section we are entitled to .•onsider
the .state of the law at the time it was pu...e,l."-/V//7/vy.s- v /.'„ s

(ISS9), 21 U. J... D. 17, at p. 2. ; ,U L. J. Q. B. 1, at p. .5, Lord
Jlisher, M. U.

" hi order to construe an A.-t of I'arliament, it was lai.l down
long ago in n,f/>/o>r.s C.,., [(|r,M), -> Cok.-, Uep. p. |s, I'art III
7 b] that one of the most mat.Tial things to con>ider is the state of
the law before the .Vet, and the defect in that law which the \ct
was nitemled to remedy.'-/',//,,,, //,„//„,.. v. llarri.o,. IIXHl
2 Q. J5. 422. at p. 424 ; (iO L. J. ti. B. 742. at p. 74.{. Kay LJ
reading tiie judgment of the Court.

" 111 order properly to interpret any statute it is as necessary
now as It was when Lord Coke report..! y/,yM.„\ r„.v,. (10,S4)
2 Rep. 7 b, to con.si.ler how th.' law stoo.l when the statute to he
coiKstrue.1 was passe.!, what the mis.hief was for which the oh! law

u.l tile renie."

that mis.'hief.

!• ^.1 by th statute to cure
M(l;/fiiir Piiii,ir/i/ /'„., [IsD.sJ _> (^'1, .^)

p. ;i"); (i7 L. J. Ch. .•{;i7. at p. ;J40, Lin.'lh^y, M. R.
No .loubt one is entitled to put

legislature at the time the Act

one's s<.lf in the position of tl

the state .)f kn.)wle.lg.>, what were tl

the legislature, aii.l what

IS passed in order to

le

s.'c what was
le lireumstancos brought before

was the legislature was aiming at."—

i
3.

• <o
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Att.-Gfn. V. Mrfropn/ifaii E/rrfrir Suppli/ Co., Ltil., [1005] I Cli.

24, at p. n ; 74 L. J. Ch. 14.>, at p. I
•-)(), Farwell, J.

'• In interpreting an Act of Parlianipnt you are entitled, and in

many cases bound, to look to the state of tlie law at the date of the

passing of the Act—not only the coinmon law, but the law as it

then stood under previous statutes—in order properly to interpret

the statute in question. These may be considered to form part of

the surrounding circumstances under which the legislature {)a88ed

it, and in the case of a statute, just as iu tlie case of every other

document, you are entitled to look ,;t the surrounding circumstances

at the date of its coming into existenc', though tlie extent to which
you nre allowed to use them in the construction of the document is

a wholly different (|uestiou"—J//^o// ///«/; ^- Co. v. Ihnf, [1907]
1 Ch. 107, at p. 120; 7<i L. J. C!i. 1:{(J, at p. 145, Fletcher

Moulton, L. J.

Policy.

Policy of the Law.

' T .?o not understand what right a (^urt of justice has to

entertain an opinion of a positive law, upon ony ground of

political exitediency. I have always been at a loss to conceive

upon what ground a (Jourt of justice was entitled so to act. Tlie

iMjUhitiifc is to decide iijion political expedi^nc}' ; and if it has

made a law which is not politically ex])edient, the i)roper way of

disfwsing of that law is by an Act of tiie legislature, and not by
thiMlecision of a Court of justice. '

—

Tliv (Imrmlierry LcaneH (1810),

1 Bligh, H. L. 'Y\{), at p. 497, Lord Uedesdale.

"I think, where the meaning of a statute is plain and clear, we
have nothing to do wifli its policy or inijiolioy, its justice or inju.«-

tice, its being framed acrordiiig to our views of right, or the con-

trary. If the meaning of tiie language used by the legisbiture be

plain and clear, we have notliing to do but to obey it - to administer

it as we find it ; nnd I tliink to take a ditferent course is to abandon
the nfRce of jmlge, and to a.ssume flie province of legislation."

—

MilliT V. Sniniinms (19th April, IS-VJ). 7 Ex. 47o, at p. 060; -,'1

L. J. Ex. IGl, at p. 197, I'ollo.k, C. B.

" We must be careful that we do not abridge the right* conferred

on suitors by common or statute law, while we are acting merely
on views of policy and expediency, with resjject to which different
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judges may form different opinions."— ro/,/,,//' v. Hn.l.on ;{rd Nov
1«V'). 1 Ell. & HI. 11, at p. \->; •>> L. J. Q. M. n. at p. LI,
L.«-d «^.pr«Jl, f. J., dolivorins.' th.- judgmont of tl.o (;„urt (Lonl
(.ampMl, a J.. Coleridgo. J.. Wightman, J., and Erh-, J).

" Th." -r..i».ral w...d.s of a statute are not to !),> .s., r,>MHtnied as
to alter th. previous poli,.v of the hiw, unless „o ..-use or meaning
can be »ppiied to th..^ words consistentlv with the intention of
preserving the exi.sTiug i.olic.y untouehe<l.

. . . This principle
of e<«istru.-ti,)u. as a general propositi..!), cunnof be disputed."—
Mmef V. L,m(iti (18."..>). 20 Heav. 2ti», at p. 27S ; -^4 L. j ch
•"'4*), at pp. .J47, >4f<. Sir John Romilly, M. ]{.

" It is nevw (as it seems to nie) very saf.- groun.l. in the eon-
stru.tion of a statute, to give weight tc vi.nvs of its policy, whi.'h
are themselves open to .iouht Mud rnnU-ov>-r:<y:'-JI>n,irij>f,ijl,„7/n„/
Sonrf;, y. /Cm/ (1S,S4), «( App. Cms. JdO, j.t p. 27:^;oi L. J. Q. B
290, ut p. 2;»M, Eiirl of Selltonie, L. V.

Public Policy.

"In treating of various l.ranrhes of the law, learned persons
have analysed the sources of the law, and have sometimes e.xpre.sed
their opinion that sue). :.nd su.'h a provision is had because it is
contrary to public policy; an.l 1 .leny that any Court can invent a
new head of public policy; sou contract for marriage brokerage,
the ereati(m of a i-erpetuity, a contract in i-straiut of trader^
gaming or wagering contract, or. what is relevant hero, the assist-
ing of the King's enemies, are all ut.doubtedly unlawful lhin.'s-
and you say that it is because they are contrary to public policy
they are unlawful

;
but it is bc-ause these tilings have been either

enacted or Jissumed to be by the common law unlawful and not
because a jutlge or Court have :, right to declare that such and
sucli things are in Ins or their view contrary to public policy. Of
course, in the application of the principles" here insist.-d on, it is
inevitable that the particular case mu.st b(" decided by a ju.lge; he
must find the facts, an.l he must decide whetlier th.- facts s.rf,j'und
do or do not come within the prin.iples whi.'h I have .ii.leavoure.i
to describe-that is, a principle ..f publi,,- p„li,.y, re.^ognise.I by the
hiw, whi.'h the 8uggest.«l contract is infringing, or is suppos.-.l to
iiihmge:'—J,iii>i<>ii V. JJri,fo„tri„ C„i,s<,li,l',tr,l Mi,„,s Ltd [V^^)>^
A. 0. 48 f, at pp. 491. 49J ; 71 L. J. Iv. B. ^hl , at p. SGI Ea'rl
of Halsbury, L. C.

'

s

3
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"The plirase most frequently use*! in argument won 'puMic
polity '

; but, following the exiini|il(> of niiiiiy eminent judges, I

I)ref<'r 'the jiolicy of tlie law.'"

—

In rr llopr Jn/iiixfoiir, [lil04]

1 Ch. 470, at p. 474; 7.{ L. J. Ch. :V>], at p. :{22, Kekewich, J.

History.

" We hiivt) ncjt to ilo with the history of the words, unless the

words in thi' stiitute are doubtful, jiiid retpiire historical iuvestiga-

tiou to .xiihiiii them. If tiie won!; are really and fairly doubtful,

then, aciording to well-known legal principli-s, and principles of

common seiiso, historical investigation may be used for the pui|)ose

of clcariiig awiiy the doid)t which the jthraseology of the statute

creates."— 7'/«. <i„ni, v. Mo.s/ (|MM|), 7 (i. IJ. 1). •>44, at p. '2'A ;

50 L. J. M. C. II ;i, at p. 110, Lord Coleridge, C. J.

" It is useless to ciitir into an impiiry with regard to the history

of an enactment, and iiiiy supposed defect in the former legislation

on the subject wliicli it was intt>M<h'd to cure, in cases where the

words of the enactment are dear. It is only material to enter

into such an incpiiiy where the words of an enactment are

ambiguous iind cipablc of two meanings in order to determine

which of the two meanings was intended."

—

J7ii- Qiirni v. Jlis/mj,

vf Loiii/oii ( IHS!)), 04 Q. 13. u. oin^ at pp. 224, 22"< ; oU L. J. Q. B.
Ki'.t, at p. 172, Lonl Esher, M. K.

"The A<'t [Public Libraries Act. 1S!C2 (00 & 6(i Vict. c. 'y.i)]

takes its rise, in r-a; .if >f this exemjitiou, from Sir Robert Peel's

Income Tax Act, i-ij (."i v^ (i Vict. c. i-)). It is tpiite legitimate

to refer to the history of thiit period to understand what was the

subject-matter with which the legislature was then dealing."—

JLii/or, Oi-c. (>/ M'uic/iiytrr v. McAilai,,, [lSi)0] A. U. oOO. at p. 504 ;

0.> L. J. Q. 15. 072, at p. 074, Lord HaLsbury, L. L'.

*' It has, indeed, been argue<l lh.it the history of the h'gislation

and of the facts which gave rise to the euuctment [Betting Act,

iS.vJ (10 v*c 17 Vict. c. IP')], may i" view of the preamble affect

the construction of the Act it.self; but though 1 do not deny that

such topics nuiy usefully be employed to interpret the meaning of

iew, afford conclusive urgumeutstatute, they do not, in my v

here."— /'(/'/>// V. Kniipfoii Vxrh /{iKrroiir.sr Co., [l,Si)!»] A. C. 14;},

at p. l.J7 ; 0« L. J. U. B. ;i!»2, at p. -'WO, Eari of llalsbury, L. C.

" In c(uistruing sect. ;'. of the Act of lM'>i [Civil Procedure

Act, l«;j;i (^i & 4 Will. 4, c. 42;], as indeed in construing any
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other statutory ..na.tnu.nt, n-ar.l inu.st k- hu.l n,.t m\y to tho
wonKs »8..,1 but to fl... hi>tor.v of tl... A.t. un-l ll... r.-asons wlac-h
•Hi to .t.s b..,..fj ,.as.e.l. You n.ust look at tlu- niisclu.-f u-l,i,.h
lm.l to b.. ..urtMl as w^-ll a.s fl ,„, i.rovi.UMl."-7'/«.,„,„„ y r/„„.
worn. {LonI), [|!)(.o] 1 CI,. :i,s, ,.t ,, 7..- ,;„ j^ j ,,,

Report of Commissioners.

" We aro not at liberty to infer ll... intention of the I..f,^slatiin>
from any other ..vi.l.-ne,. than th.- c.nMru.tion of the Aet itself-
and in.h.e.l, if we were allowed ,.. ,|,,iw anv infeienee fn,n. thJ
eomimrison between the ian^rua^. of the re,,ort [the Report
of the Ileal Proi.erty ('onin.is>iuners (cited by f.ord Denn.an in
his judgment in l-r/l,„n. v. <7,n, (ls.|;i). 4 d \\ .'ii:! at 1. ;r.(i
\i L. J. (i. ]{. -Jirj, at p. -'IS, 1 ,,h1 ,i,„ „, ,|,., L.^i^i.^..^,. „,;
more lejjal inference would b.., that the n.ark.-d di^tineti<;n obs..rv-
able between the two. eouM not have been the result of a.ri.lent
but must have been a.lvised and inl.'nti.,nal."--.SV///v/,/ v .Jul,„J„
(1H4(;), ,> ('. ]{. 71!), at p. r.-.7, Tindal. C. J.

" We shall not. therefore, refer to the .vjmrt of th<- Ileal Pro-
perty Commissioner*., published shortly before the passing of this
Aet, and to whieh it is supposed to have owed its origin, in or.hT
to explainits meaning

; not eoneeiving that we ean legitimatelv
do so, however strongly w.> may believ.. that it was intrnd„ee.l i„
.>rder to eurry into eif,.et their re,„n.mendation to establish a ..ew
Statute of Limitations for tithes."— .SV,//-,/,/ v. .l„/a,s„n (\s\S) >

Ex. 2.i(;, at ]>.-37:i; IS L. .f. K^. sd, .^ p. ;»_>. !',.|l,,ek, C ii
delivering the judgment of the C„urt (I'ojlork. C. I'... J'm'ke R

'

Alderson, IJ., and I'jatt, I!.).
"

' ' "

"Tho reimrt of eommissicmers is no Legitimate groun.l f„r
amving at th.- eonstrueti..n of a statut,..-—.]/,,,/,

, y //,,,,,„„,,,
{lti->4u 24 L. J. Ex. ;f. at p. .-,, l',,li,„.k, C. ]>,.

" No (h.ubt that is so. altliough in a very important ,-:i^,- as t„
the eonstru.'tion of L„rd TenterdenV A.'t with resp,.,.t to tithes
Lord l)enman. in his judgment, relied upon the Report of the
Real Property Commissioners. ;'See /v/Zo/nx v. r/„y ( Isi:;, 4 (^ jj
-il;i, at p. .T.ti; V2 L. J. ti. H. -JO-,', at p. J Is]. "_//,/,/.. I'i.rke. Ij'

" I thai nothing in th,. languag.. u( tlie .V.^t itself, to show sueh
au intention, and I eamiot. for the purj.os.. of .onstruing it. look
at the intention .'xpressed by the commissioners. [77/-- %porf of

i
Xm

• • m
- a 3

:3
«
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thi' Chamrry CommiHKmiffx had lent rvfrrreit to.']"— Eirnrt v.

Williamx (18r,4). :{ Drew. iX, iit p. ','4, Kindersl.'y, V.-C.

" Wh next proi-eed to consiilor the purpiwe of the statute as a

whole. On the purview of it, ecpocialh' when looked at by the

light of the report of tlie I'^'clesiasticnl Courts Conimifsioners,

which jjrecedetl it, and of tin- preamble."

—

The Qmrii v. Jiin/iop of

(hfi,,;/ (IMTM), 4 (i. B. I) -.M"/. at p. Wi; 4H L. ,J. Q. B. (JO!), at

p. (>'2'2, Coekburii, C. J., dilivcriiip the judpnieiit of the Court

(Co( kburn. ('. J.. Field aud M ;iiif.ty. JJ ).

Debate in Parliament.

" We nre not, however, i">neenie<l with what I'ariininent inteniled,

but simply with what it has said in the Ktatute. The statute is

clear, and the parliamenfary hi.story of a .statute is wisely itiadmis-

sible to exjjlaiu it, if it is not."

—

T/n Quirii v. llirtthni (\>lli(ii-

(1878). :{ Q, W. I). «!»:!. at p. 707; 47 L. J. (i. B. GVK ut p. (ioS,

Tytrd Coleridpe, (". J., ddiveriiip the judgment of the Court of

Api>eal.

" It has been r( j.'rettt'<l in the House of Lords that the Court of

Aj)peal had allowed sudi a reference [to the Lord Chancellor's

speech relating to the Ciiurdi I)iscipline Act] to be made in Itcij. v.

Itishni, of (hfonl '

(
1>7!I|. 4 <i. B. I). )•,'•>. at p. o:{} ; 48 L. J. ti. B.

(;0!», at pp. (>:{<, O'U]."

—

Smith l^n^frnt ll>ill. Co. v. Uiiihnu, Com-

uii.'i.wmrt (ISSl). ."xi L. J. U. B. 2iU, at p. V'U;3, Selborne, L. (J.

"We must construe Acts of Parliament as they are, without

regard to consequences, excejit in those eases where the words used

are so aiiil>igur)us that they nuiy be construed in two sen.ses, and

even then we inust not regard wliat happened in rarlianieiit."

—

Uirhards V. Mrliriilv (ISSl), H (I \\. \), 1)!), at p. \2:\; 01 L. J.

M. C. lo, (Jrove, J.

"We cannot allow them {the sjieeclies of members of the

Government, incluiling Lotd Cairns', L. ("., in introducing the

Bill, and the Journals of the Jloii.se of Lords and tiie House of

Connnons] to lie rel'erred to as a guide U) the true construction of

i\w Act [The Conspiracy and Protection of Property Act, ls7;j

(;{S & :',!l Vict. c. <'<0)], wiuitever their historical interest may be."

—/. /.//"/(.s' vV lioiix V. WilhiiiH (December JO, 1S!).S), [ls!»!»] 1 Ch.

•Z'}'>, at p. 2(i» ; OS L. J. Ch. IK), at p. 14>^, Lindley, M. U.

" It is well es, blished tiiat nothing said in Parlianu'nt can be

referred to in a court of law as to the meaning of an Act, and
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1 Q. H. IH)!., at p. !M7. A. L. Smith, L. .1

'
' ^ ^ ^

"Itwas m.;fg..sto.l tl,ut th,. vi.-w f,,krn by „s ,.f ,I„. .\,.t r,),.
Mucation A.'t, I!I0> (> F.i.. -,i ; .

•
-v'Ttiiif

o tho .l.bat.. a„.l to i.a«siv.. r..si.,..rs
; but wo ha vo ,,.1 v f ,. .1.,,., ,th. r.o,..tn...hnn of tho Act as print..,] a.nl publish...!.' Th Ifinal wor.i .f th.- |..,i.l,.„.ro a. a wh„l.,,....l'th,. anto 1.'

1. ba

^

an. mb.e<p.o»t state.n.M.ts ..f ,,„,, , beliof a. , «,|,..
"

^But they woul.1 bo .pnt. un.n.: ...rthy in any ...... I,. ,,., .,^ ,an A .l,.ahnj> w.th a ...ntnnvr.sial „.bj,.,t ,.„,bij,,,„„ ,,„,,,,are ..fton ,.s...l <le.s.gne.lly, .a.h si.lo h.,pinf, t,. hav.- l^Xexpro....l ,t.s ..wu viow, an.l the b-li.-f of ,Jh that, I

The generahty of publie un.L.,..stan,lin. is .,„!»„ in-apaM.. .

'

andis beside the n.arkunh.ss as an appea to fimi.litv 'S

fn \ f I. 1-
'"""!'''*'"' t-'onstniotion ai.i.i.al.lc

.^yns a^.t.o„. The Court mast, of eours... i„ ..onstruin; '. W
Jf T • ' '" •••^"''^™ng a .]e...l or will, do its b.ft Itl..en, the po.t.on of th.. authors of the words to be int n e^

...Ac,
»,,,,.,,,,,,, i„,,ii>,.. i,„i„i„s„„,i,:.„,„ .„

"t a \Mll t'je advice o.iv,.n to th.. testator hv his Koli,.;f ..If

J'lstory in aid to show what facts ev-: fe.l i \ •

v
..-... .1,0 i„^„„„, ,„ ,. „„„„ t;i;:',:::™°

.i;":;;^,^

a:

3
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a» i« jxiiiitHl out liv Ilraiuw'll. H., in Attoiiinj-dinirnl s. ^illim

(IH(il), 2 H. i*^ C. 411. a«
J..

:>:\\ ; ;j:i L. J. Kx. !»2, tit p. 117. I

think that th>' triii' nilf is cxprcKntil with iicciinic.v hy lionl liiing-

ikh' in ^'iviny the jml^jment nf tht- Privy (nuncil in tho ^'<>*7<"«'

Cftxi; in !k[nurc, in IH".-,' clition, p. Itii :
• Wt- nuwt «-n.U'iivour to

attain for om-<'lv<'N th<> tnu' inciininp of thf liinyrmifitM-niplovtil

[in Ih" ArtiilfH imd I.ituijjy ], a!^ist.Ml only In the lonriitlfrution

of Hucli c.xtiinul "I- historiral I'acts as sw may find nfi'twwiry to

(MinhU' ns to unil('i>t;iii(l tin- i.ulij»'< t-nniftir ti> wliiili the iuhtni-

jnont" nlato, ami th>- nicaninjr of tln' wonln cinjiloyctl.' "- Uir v.

»'/«/ ltiii;,iii ill' ]'nr/.s/iin Cuiiiihi Cimiiri/, [VMn;] .> K. \). OT(i, at

j.p. 7K1, 717 ;
7-. I- .1. Iv. IV U-iA, at pp. W-K '-'W, KarwiU, L. J.

Debate in Committee.

"All th.il I liav." to do in to cun^tni.' the Act of Pnrlianniit

Ix'foro mv [I-ancl> Clauses ('onM)liilution Act. ISJ.'t (S »»fc 11 Viet.

<•. 1S| ], iiiiil I mnnol he a.-ssisti'il in tlio foiiatiucfion of tli;it A< t l.y

knowin«; what took place hoforo th<' .oniniittf)- when both parties

wrw ar^uinj,' face to fui' until at lenj;tli (he connnittee came to a

conclusion."— .SV.'/r V. Mi'll"ii<l llnil. ('«. (l"<ii<ii, li. U. I <'h.'.'7'i.

at p. JSJ. Wood, V.-C.

The Draftsman.

"T have more tlian once had occasion to say that in construinjr

a statute I lielieve tie' worst person to construe it is the person wliip

is rcsjiousihle lor its draftinjj. lie is very much .lispo.sml to ''onfuse

what he jiitciuhMl to do with the cfTcet of the l'iu<?uaj,'e which, in

fact, lias been cnii'loyeil. At lh< time he drafted the statute, at

all events, he iii:iy li;ne h'-eu under the impression that he had

given full elfect to what was intended, but he may he iiustaken m

construiuj,' it att.'rwards just bi'cau-c what was in his miml wa>

what was int< ndeil. tlioufjh. p-'liaps. it was not don.'."— ////'/. /• v

7>,./7<r. [IMiijj A. ('. iTt. Ill
i>.

477; 71 L. .).
(
'h. 7Sl, .'it p. 7s:;.

Karl of llalsbury, L. ('
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The Crown.
Till' f'roirit vKiiiiof tlo a irromj.

Tl.r ('ro,n, is not l.,„n,.l I,., „ ,l„fnlr ,n>/rss .y„, ;„//,, „„„„}
tl,n;i„, or „»/r..s th,rr I. „ „,,-,..„n, nn,,li,„ti,>n In

'

!„ ,h;nn>
Inm tl,r ,,n,ri.sion. ,,f tl„- stnf,,!,-, Ih, „„t,i,r „f th, ,m,rl.
mvnt, w/rom thr l,y,,h,H,m o„ thv mhjvit, th„t thr ( •>„„„
II 'IX liitiit'liil to lir hullml.

U'/in: n .sM„l, M ,„„,,fi,, „„. ^„,,,/.. ,^,,„,^^ f,^^, a.lnuiirnmit of
rvliijnn, iinil Jiislin; „n,l h prnnit l„J,n;, ai.l ,rro„„, llir
Crown xhall I., hunml h,j mhU .lahih; Ihoii.jh „ol i,„rti,'.l,irl,,
iiiiiiii'il III, rein.

Tlw ironis of n .laliil, nnul,- /,„. a, p,^,,,, ,/„,// ,^^, ,^^,,^ ^^ ^^^^^^^

hvM'fiviallii for //« d-tm n.
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292 hT.C,^^. INTERPRETATION.

S f

" The King shall not be exemiiffd hy construction of law out of

the gcnoral words of Acts made to suiii>ress wrong, because ho is the

fountain of justice and common right, and the King being God's

lieutenant cannot do a wrong. Solum Hr.r lnw iioii jiofcuf fdccrr,

qtioi/ iiriii /Kifcxf iiijiisfi> iiijrrc."— <) Cafit', p. \'-i-t. Part XI. 7'i

a

{MiKjdahn Colli ijo Cnxi).

" It is a general rule that the Crown, if not named, is not bound

by the general words of statutes."— Cokr, \). V-\X, Part XI.,

note (E). [Note in Srrjf. IIill'x copy.]

"So, a statute made for the benefit of the King shall be con-

etriiod most beneficially for him."

—

Coin. Diij. tit. Parliament

K. 21.

" Generally speaking, in the eonstruction of Acts of Parliament,

the King in his royal character is not included, unless there be

words to that effect."-/?^' v. Cook (I7S9). :{ T. R. -MJ). at p. ^21,

Lord Kenvon, C. J.

"It is a well-established rule, generally speaking, in the con-

struction of Acts of Parliament, that the King is not included

unless there be words to that effect ; for it is inferred jiriiiHi facir

that the law made by the Crown, with the assent of Lords

and Commons, is made for subjects and not for the Crown :

Williou V. Bddlri/ (l.'i01-2), PU)w. •2-r-\:'—Alt.-(!vn. v. Doiiahlxoii

(1.S42), 1<» M. & W. 117,at pp. 12:!, 124, Alderson, B., delivering

the judgment of the Court.

" It is a maxim that the ("rowu is not bound by an Act of

Parliament, without express words. But I think that there is

express language in this statute to show that it includes all ca.ses

of appeal, and therefore those in which the Crown is interested."

—

J/rtwc V. Smith (IS")!»). 1 E. i^ E. 0!»7, at p. fJdO
;
2S L. J. M. C.

120, at p. 127, Lord Campbell, C. J. ((ited by Lord Alverstone,

C. J., in nomas v. Vntrhard, [l!tO;{] 1 K. B. 20!), at p. 21:i;

72 L. J. K. B. 2:], at p. 25).

" The Crown, not being named, is not bound by the Act

[4:} Eliz. c. 2 (The Poor Belief Act, ItJOl) ]."— J/r/'.vc.y Dorhx v.

C<im<roi, (l?^(i")), 11 11. L. Cas. 44:5, at p. oUS ; :!0 L. J. M. C. 1,

at p. 2-3, Lord Cranworth.

" The ([ue.-ition we have to decide appears to me to be a ver}' simple

one. The first point to be considered is, what is the general law

on the subject of the prerogative of the Crown ? Now on that I

think there is no dispute whatever. The general rule, as expressed

in Bacon's Abridgement, 7th ed.. Vol. (i, p. 4t)2,is, 'That where an
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Act of Parhmnont is ma,l.. for tho ,.ul,li,. .oo,l. flu- a<lva„..,.„K.nt of
rehgion „„,I j,.sti,.e, an.l to prevo.t injury an,l wro„,.. tho Kin,,shallbo bound by stuO. Act, tbou^b not partioularly naniea
thorem; bu whoro a statute is genoral, and tluuvby anv m-rogativo. right, titlo or interest is ,liveste,l or taken fro.u tbe'lvin..
in such ease tho King shall not be boun.l, unl,>s the statute ismade by express terms to extend to him '

; and the point eame
before the Court of Ex<.h...p.er in J//..^V., ,, DomL [(ISi-)

" In the absenee of express words tlie Crown is not to be bound
nor IS the Crown to be affeete.l exeept by neeessary implieatlon
There are many eases in which such implication does necosarily
anse beeause othmvise the legislation would be unmeaning.
Ihat iswhat I un.lerstand I'J ' neeessary implication.' "-r;,./;,,

MW S^Day'
/""" ^^""""''''"""'"' ^''''^'^' Ll!»"-*] '^ K. 13.

''The general rule that the Crown is not bound by a statute
noless named."-P.v, V. 7.:..,., [1801] 1 Ch. GOS,at p. OCV00 L. J. Ch. -.nr,, at p. Ml, Chittv, J.

. M •

"0
'

,

"I entirely agree with the learned counsel for the ap,,ellantswhen he says that the Court cannot go a hair's breadtirbevond
he letter of the enactn.ent in favour of the Crown, but by that Iundei-stand that, if something is not within the letter of an en.-t-ment, one must not say, in favour of the Crown, that it comeswit nn Its spirit; the enactment must no. be enlarged in any wayand It mu.^ not receive a benevolent construction in favour of llCrown But that does not disentitle the ("ourt to have regard t^i^every legitimate means for ascertaining what is the legal sense inwhich the words are used. If there be, as I think tlu.-e is herean ambiguity which is not latent but patent, according to the old

di tinetion. that is not a matter to U- solved by evident, as to themeaning of the par les in a case, that is, where there could beparties-rt is to be solved by the Court as a matter of construction ''

~Com,,,fcejt Lo,.lo,, Canny li.nk.rs v. Connni..io.n. of r„f„,,f
Iim',n,e, [1890] 1 Q. B. 222, at pp. 226, 227- (io I J OR ^v
at pp. 2oH, 257, Wright, J.

'
^'' ><-'-. J. Q- B. 2o6,

''The principle that Acts of Parliament do not impose pecuniary
burdens upon Crown property unless the Crown is expresslynamed, or unless by necessary implication the Crown has agreed to

i

' 6 ^

3
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l)p bound, is, !m our ojiiiiion, still iipplicalilc. . . . No doubt the

insertion in nianj- Acts of railiiimont of clauses to protect tho

Crown, or tiavc ( 'row i rights, has given rise to the imj)ression that

this rule has to some extent l)een trenched upon, and we are far

IVoni sayi.ig that there may not he provi.<ioiis in puhlic Acts of

Parliament so framed as to hind the (Vown even though the

Crown may not he sjiecially named. I'ut, in our opinion, the

intention that the Cmwn shall he botuid, or lias agreed to be

hound, must clearly ajipear either from the language used or from

the nature of the enactments."

—

Ifoni-<ii/ Vrhdi^ DistriH Cuiini'il v.

Jlvhmll, [IIX'J] -J K. 15. 7;i, at p. 80; 71 L. J. K. 15. 47!), at

p. IS,?, Lord Alverstoue, C J., delivering the judgment of tho

Court (Lord Alverstoue, C. J.. Darling and Channell, J.J.).

" The Crown is not bound by an Act of Parliament unles.s

specially named, or uidess there is a necessary implication to be

drawn from the provisions of the Act, or from the legislation on

the subject, that the (.'rown was intended to be bound."

—

T/ioiii/i.s

\. Pri/r/uin/, [[W-',] 1 K. ]5. :iOI», at pp. 21'J, 2V-i; 72 L. J.

K. ]?. -J;;, at p. 2"., Lord Alverstoue, C. J.

"Upon tin general 'piestion of when statutes should or should

not bo held to bind the Crown, I cannot add anything to that

which I said in the Honisri/ Ciisr {Iloniaci/ Bi-ifn'rf Cniimll v.

IInn,<H), [I!)()-J] 2 K. IV 7;{ ; 71 L. J. K.B. 47!) [see xiqmi],

which wa;! a judgnumt which was concurred in by my brothers

Darling and Cliaunell. and in which I tried as far as I could to

consider the authorities bearing upon the matter. I do not see

any reason to express myself diflcrently to the way in which I

exi)ressed myself in that judgment."

—

Ciiojici v. Ilairkiit", \_l'M)4']

•2 K. B. 1(14, at p. 170; 76 L. J. K. B. iPJ, at p. 117, Lord
Alverstoue, C. J.

(See also Stewart v. Tlidniex Coim'rniiorx, [1!)0«] 1 K. B. «!«, at

p. 'JOl ; 77 L. J. K. B. ;J96, at pp. .'JUS), 400, Bray, J.)

Statutory References to the Crown.

Interpretation Act, ISSi) (.V2 & ')-\ Vict. c. 6:5)

.

" Sect. :iO.— In this Act and in every other Act, whether passed

before or after the commeuccment of this Act [1st January', 1S90].

references to the sovereign reigning at the time of the passing of

tho Act or to the Crown shall, unless the contrary intention

appears, be construed as references to tho sovereign for the time

being, and this Act shall be binding on the Crown."
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General Statutory Interpretation.

Lonl liroug-lmm's Act, iS.Vt
(
|;| ,t ] } y.vt. ,, .j| ,

p,,,, j„„„
IH-'O, w).i<.li ],y «...f. S ..o„„u,.nf...l „i..l to„k cd',., t f.„.u\-,n.I ini.u.-'

. .at..ly uft.r Uh FcLnmrv. Is.^.i
.;„i„,,l„,i ,,, In,,.n„v,;.,i,m

Act, lSS!t ,.V.>.^ .-,;.Vi,.f. ,,,;:;, ,,,
' ^

"Sect. 4. 1!,. it ,.narf..,l, that in ,,11 Act-. w,,nls ;,n|,ortin- tho
masculiiio gcMl.T sliail l,c .lc,,„,..l ,„mI t,.krn („ i,,,.',,.,!,, f„,„,a.„
and tlio Muguliir to inclu.lc tli. pluml. an,! (I„. i.lu.al tl.c >in{,M.lar,
uuless the contrary as t- ^.nd-v or nun.lM r is ..Nims-lv ,,rovi.l.Ml-

^

-'And tl.c w.ml ' nioulli
' to mcar. calendar month, unle.ss words

00 added sliowm- Iiiuar nioiitli to Lc intcn.lc]
;

[ (X.l).-IVior t,. tI,iss,vtion the exiacssi/m •• month " meant
lunar moiitli.") "For all purj^oses, and in all Acts of {"arlia-

ment wliere ' months ' are si.oken of, without the wonl • eahudar '

and nothin- is added fnmi wliicli a dear inference can l,e drawn
that the legislature int..ndrd •alendar months, it is understood to
mean 'lunar months.'"—Z,„„,, V. //>.n,„ > (17'X,, (i T li '') ..t

1). '2-2U, Ivenyon, ('. J.]

"And ' county ' shall be h.dd to me, al>o eountv of a town or
of a city, unless such extended meanin„ is exi.ivs>lv exrlud,,! hy
words

;

" "^

"And the word 'land' .shall include messun-e.s, tenements and
hereditame.;t,<, 1

there

lio-i.se.s and Imildings, of any tenure, unless where

me
are words to e.Kelu«le hou,s,>s and buiMin-s, or to ivstrief tho

lining to tenements r,f some particular tenure;
'And the words 'oath.' 'swear,' and 'allida'vit,' >hall include

affirmation, declarati >n, atfiri

persons by law allowed to declare or allirm insteiul

uing and deihii.' tl:lie case oif

of swearin^i

w

i
Xnc a
c
-Tl

3

Words " include " and " mean."

"Tho woru ...elude ' is very generally used in intiTin-etation
clauses m or.ler to enlarge tiie meaning of words or i,l.ras..s occur-
ring in the body of the statute; and when it is so us..d these
words or phrases mu.^t be considered as comprehending, not only
such things i.s tliey signify according to their natural import, but
also those things which the interpretation clause declares that th.^y
shall include. Eut the word ' include ' is susceptible of another
construction, which may become imperative, if the context of the
Act is sufficient to show tliat it was not merely employed for the
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imrposo f)f ft.Miiig to tl. itiinil significaiioi' of tln' words or

expressions .Icfincd. It m bo ((luivaloiit fo ' inciui and imludc,'
find ill tliut cMsc it may afford an cxhaustivo cxiiliiniition of tlic

meaiiiiif: wliicli. 'or tlic piiriioscs of tli.' Act, must inevitably be
attailied to these words or cxidvssions."

—

lHlirurth v. Ciiniiiiissioiirr'i

of S/„w/>.'<, [ls!»!!; A. ('. !)!», at iip. Id."), lotJ; (is L. J. r. C. 1, at

p. 4, r.ord Watson, deliverini-' tlie judj,'ment of tlie Judicial

Committoe. (See also J);//.-, v. ly/io// (1.S72), i.. U. 4 1'. (;. iSf

;

41 l>. J Adm. ()•)
; /!,</. V. Jlrniinii (IS7!»), 4 Q. 15. D. 2Hi; 4,s

L. J. M. ('. lod
; Corjtiirafioii of Purhinontli v. .SwM (lSS;i), f.'i

a 15. 1). 2x\; :>'.'> L. .1. (i. 15. iij.)

See also " Interpretation ( 'luiises," jioxt, p. 21)!).

<:

" Person."

" Tliis Act is general, and extcmls to all persons of what estate
or de;4:ree soever, and as well to women as to men : for the words
bo [if any person] and iicunilia nrha sinif ijciwrHlitcr liitclliijrnda:''

—'5 Inst. e. -n, p. 7().

" That the word ' j.erson ' may include ' corporation ' I will not
deny. Though at the same time, considering the way in which
statutes are now drawn, that where 'torjioration ' it- meant it is

always named,—at least there is no modern instance to the
contrary,—that where the lc<.islature made a general interpretation
clau.se that 'person' should be male and female, plural an<l

singular, &.(i., it did not include corporation, I should bo reluctant
to hold that in any particular statute 'person' included 'corpora-
tion ' unless there was strong reason so to do."

—

Pl,(in,mriiti<al

^orie/i/ V. Loh'hii Siip/ilij Axxvrinfioii (IHfttI), o Q. B. D. .'510, at

p. -Ji:!
; t!) L. J. (i. B. liHH, at p. ;}10, Bramwell, L. J.

" I think the principle laid down by the junior counsel for the
respcnideiits [ilr. Finlay] .vas substantially right ; that if a statut.'

provides that no person shall do a particular act except on a jiar-

ticular condition, it is priind /tide natural and reasonable (unless

there be sonu thing in the context, or in the manifest object of the
statute, or in the nature of the subject-matter, to exclude that

construction) -.o understand the legislature as intending such
persons, as, by the use of proper means, may be able to fulfil the
condition

;
and not those who, though called ' persons ' in law,

have no capacity to do so at i.\y time, by any means, or under
any circumstances v.-hatsQe\ei:"—P/ianiiaieii(ica/ Society v. LomIoh
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S»,>,,h, ,Us,.,inllo„ (ISSO), .-, Apj.. (W N.-,7, at ).. m;-J; (11 J, J
U. U. 7;i(i, lit p. 7;),s, L„r,l S..ll„,rii,s I,.

(
'.

Intwi.rotufioi, Act, \XsU ',:,> ,s, .-„•;
vi,.t. ,, i;,;,.

Re-enactment of Existing Rules.

Rules as to Gender and Number.

".Si...t. I.-, I.I I,, this A.t,,„„l in ..v,.,;v Art ,,a>M.,i Mitcr tli.
ymrlK,U, ,vlK.tl.,.r b,.|u,v „r alter tli. ,.,„M,ii..,„.,.m,.„t „| this A.^t
I

1st January, iSIMij, nnh..s, ,],„ ,,,ntr,uy intention .i,im.,„..s,_
"(a) \y<.r.l^s inipr.rtin- thr ni.is.adin.. o.-ndi-r sliall' inulu.l..

i.'niales; and
" (1.) Wonls in th,. sin-uiMr .shall in, lu,l,. th. ,,lur.,l, and vvonKs

in tlio j.hirai .siniU iiichKh. tiie .-in-:ilar.

"(-'.) Th.- same rules shall h,- ..I.-.tv.-.i' in th- .onstni..ti.,n of
ovt-ry eimctnient ndatin- in an oll-n... punishahl,. on indirtinvnt
or on summary convi.tion, wh.-n the .uaetm-nt is .-ontaim.,! in an
Act passed in or before tlu3 year In-V*.

Application of Penal Statutes to Bodies Corporate.
"Sect 2.-(l.) Intlieeon.stru.tionM[ every enactment relatin-

to an otlenc, punishaUe „n indictment .u' ..„ summary .onvictio.r
whether contained in an Aet passed before or after tl.; eomn.enee-
ment of his Act [l.st January, IMmi.the expression 'person'
shall, unless the contrary intention appears, include a body
corporate. ^

" (2.) Wh.'re under any A.t, whether passed before or after the
comnieneemeut of this Act [Ist January, l.sim], anv forfeiture or
penalty >s payable to a party aggrieve,], ,t shall be' payable to -,

b..dy corporate iu evry case where that body i. the ,,arfv
aggrieved. ' •'

"I take it, ther jre, to be .dear that, in the ordinary case of aduty impose,! by .statute, if the breach of the statute is'a disob,.li-
euee to the law punishable in the ,ase of a priyate person by
indictmeut. the offending corporation ..annot escape from the
consequences which would follo^y in the ea.se of an individual by
showing that they are a corporation. That seems to me to becommon sense and good law."-y/„. qnun v. Tnkrand l„f,n,ntio,u,l
Commvrcal Co., [1891] 2 U. 13. 0,S8, at ... V.>\, (il L J M C {k
at p. 40, Boweu, L. J.

•J-^u.l..}»,

as

I

o
n

o
3
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Meanings of certain Words in Acts since 1850.

'•Sccl.;i. In cvirv Ad ]i!Ismm1 iilti t the yiir l-^'iO. wlnflifrlicfiirt'

or iifliT tlif ciininKiiciiiiiiil of this Art
| l>t .Ihiumit. 1n!H)

j, tlio

follDwiii}; cxiirosiniis sliiill, iiii1(n> i|i|. cniitiaiy liitfiitinii !i|i|ieiirH,

luivf till' iiiiMiilii;,'-s lii'i(li\ riv-| M iivil\ii— i;:iiiil tcitlniu: niiiuc'lv.—
"The I'Nj ics-ion 'iiH'iitir .-hull iii.iiri r:ihiiilnr iiiDiith;

"Till- f.\|ir('s.si(iii •liiiid' shall iiii liiilf iiic>.-ii:ip'S. ti'lHinclits, iili'l

lifri'dituiiiciits, iiiiii.Nis. mid liiii!iliii;,'s ni' miv ttiiuir;

"Till" cNinc'ssioiis 'iiiilh' aii'i 'aflidiivif' simll, in the cii.st' of

jicrsnns i(ir ihr tinii hcin;: illnwcd hy law to nllirin or dwluro

instead .'pf swcaiiii;,', indiidi' .iHiriiiiil ion and di'ilaratioii, and
till' cxipn.s.-ioii -swear' sliall. in tin' like lase, incltulc allirni

and di'iliuc.

Meaning of "County" in past Acts.

•'Scrt. 4. In cvt'rv Ait jiasscd after tlie year |S.((), and liotV.re

the I oinnienoeinent ot this Art |l>t January, iN.Mt], the e.\]iression

'connfy' sliiill, unle.s.s the contrary intention aiiiiear.-i, be eonstrned

as iueludinjr a eo'inty of a city, and a connty of a town.

Meaning of " Parish."

"Seet."). In every Act passed after the year ISdIi, whetlier lefore

or after the ciininieneenient of this Act [1st .lannary, l^i'Hj, tho

expression 'parisli' slinll. nnlcss tlie contrary intention appears,

mean, a.-< re.sj eels Kneland and "Wales, a place fur whiil; a separate

poor-rate is or can lie made, or for which a separate overseer is or

can he appointed."

(See ','!» i^ ;j(» Vict. c. 1 l:i, s. IS, repealed liy -32 i*c '/,] Vict. c. m,
s. 41, and Sched.)

Meaning of " County Court."

"Sect. <). In this Act, and in every Ait .and Order of ( ouneil

passed or made after the year lS4(i, whether before or after thi!

eommencement of this Act fist January. IMttl], the expicssiou

' county court' shall, nnh.-s the ci.ntraiy int( ntion apptai' mean,

as respects England and AVaks, a Cm .t under the L'ounlv Courts

Act, 1888."

(See County Courts Act, 184U (!» & 10 Viet. e. !)0), s. 142.)
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Meaning of •• Sheriff Clerk, etc.." in Scotch Act*.

'•S....t. 7. I„ ,.v,.,-v Art r,.l,ilin;r t., SM.fl,,,,.!. wl,..tl,..r nas-r.!
b..fon. or.itt.rtl,.. ,.u,Mni..nr..,n..nt .,ni,i. Act l>t .lainmry, Isst.l,
unlfss fill, cniitrjiry iiitnition ii|i|mmi> --

••The f.x|,r->si slHTiir.!,.,!/ ,|,„ll i,„l,„l,. ,u^^.,u\ .I.tIv :

'"IV ..Ni,r,sM„n.s -sliir,..- • sI.-rilM.,,,,.- an,| • mnuU '

\\ui\\
lucluilc any .stowartrv in ScoiLmil."

Interpretation Clauses.

J// n./,rpnh,/in,. ,/„„., ./,„>,/,//„ ,,....1 ,.„ Il„ ,„n;,vsr ul Inhr-
rnluHj ,nn;ls .rinri, ,„< un.l..,„„. „r .,,,nn.,„/, „,',<! nul .>,;

ns foihstnil, Ihr ,„un>nnj „/ .uuh ,is „,; pi, In.

.t>, h,UT,>nMln„ rlm,sr .l,„„l,l I,, hh, 'rs ,l,rl,'nl,,, ,rhnt ,„.n,
l-r,,„„,„; hrn.lul „llhl„ tin h n„ ,rln r, tln..l.j,,.l.m,lll',r
,n„l rl,r,unshn,n.s n,,m,r fl,„l ,1 .sl,„„l,l h, .-,, roo,,,nl,n„lr,/

Ju n,frri,r.h,fl„n rl.,... /., „„ .,„/ ,., „„. ,„,, r,,M,<lw„ uf
Ihr sl„U,lr u, ,rlurh I In ,j „. r. ,; ,n„l nunml „ll.vt tl,v roi,.
slrurllim nl otinr .<l>ih,l,

., ,,rl„r or s„l,.,,/,„„/.

"An int,.rpr..tafi,„. ..laus.. is ... . ,,..1 U, l.o taken as mh-
stitut.ng on.. M uf w„r.ls for miotli-r, n..r as stri.tlv doHnin-rvvImt
th.. meanin- of a wonl nm.st l.. nn.l..r all .•ircun.stan.....s" AVe
nttiH-r think that it nn-roly .h.-huvs what ,,.M>ons ,„av h- mni-
rr..h..n,led -.v.thin that t.r.n, wIhiv tl„. ,.ir,nn,stan,.,.s nmun- th.t
they xh.mld."— /.•,.,/. v. r,o/,/,.vV,/,./,/V,(|,s;;S). 7 A ^ K m* at
p. 4!M. Lord D.nniun, C. J.

" A\ith regard to all the.se ititeii^retation elause«, I imderstand
them to define the meaning, sni.jposing there is nothing else in tho
Act which 18 opposed to the imrtieular interpretation. When a
eoneise term is used, whieli

besides the actual thin<' desi^

is to include ni

nated liy the word, it

imy other subjects

used with due regard to the t

tion of the Act."—J//*//,///,/ J,;,ii, Co. v. Awl,
Bunion (ukI Eii-sIi

Turner, V.-(J.

must always be
ue, jin.per and legitimate consfruc-

.JtiixtioH lldil. Co.{\^:>:',}, 10 JIare, .-JO!)

,'/""', yollimilHUIt Hull

at !(i!».

•These interpretation eli

most difHeult to be understood."—/:

;uses are often the parts of the Act
lijll V. Whirl,, (ii;l (i.S-j.Sj,

El.Bl. & El. 12ti, at p. l;i;j; ,>7 L. J. Al. C. -11, at ,.'214
Crompton, J.

" Even for the purpo.^e of the Act of Parliament [Lills of .Sale

s
a
C
S
s
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no(» i,i.(i\i, i\ti:ui'Im:tatiiix.

Act, IM1I
1 17 .V

'*< Viit. 1 . :>ili
, It niiiiii(i> fi> nn' tluit llif infor-

lin'tatinii cliPUM" iliHs ii<> iiKiic tliiiii wiy, tlmt wIutc you flml in

fli" Act tlio«f WnnU ' iiirsiiiial clmftilH ' tlicy i-liall. iiiilivs flicro

bi- HoiiM'tliin;; ri'|iii;:iiiiiil in tin- .onti'xt. or iti flif Miisf, incluilo

fixttii'fs. A\'|iiit ()|iiniti(iii ii|ii>ii |i\fiiiis M> .iiVfud liy tin- cxjuc'*.

(tioii ' |Mi>,iiml iimttfl> flif '
t iiiiiy liiivf, niiisf ili'iniid iiiiou itit

I'
iiiiliir i>ri)visi()tis, uikI fhut iiiltTpfMitiun cluiixr cnii liiivc no

itifliifiiic wliiitfviT u|Min tli<' pri'idit i|ii«'sfi(in, nor cnn nnyfliinjj

elw in tlmt sfiiliitf. if it \n> tnif, a» sccnist aihiiiltfil at tli" Kar, tliat

tliis ix not a laM- Ifffinlatfil fur in any ntlur way ]>\ that ^tatut••."

—J/iiiiv. ,J,m,l,H (|sr.">), I,. 1{. 7 II. ],, jsi, ,it jip. jd;;, J!i4; M
L. J. Cli. IHI, at p. 4M(i, ItorA Se-'ioinc.

" Kxpcpt in mathcniati<s, it is lidicnlt to franx' oxliauMivp

(Icfinilions of words; tiny niu>t li" (onsh'iicil with n'firt'ncc to

tho suhjcct-ninttiT to wliitli tiicv aii> a|i|.lii><l."— W'thjirlil I.ihuI

JioanI \. I.I, (|s7tii, i Kx. I) :;:,(J, at ji. M\. (irovo. J.

" I think an infrrjjn'tation olanw .Nlnmid he us.d furtlic jtnrposo

of interpret ijig words which arc ainliifjnous or ciiuivoial, and not

80 0.% to disturb tho meaning of smh as are plain."

—

'!'!• (^iinii \.

Pr,i,rr (IHSO). .-, (I K 1). ;JS,;, „t p. -Wt ; V.) L. J. M. (
'. Si,

at ]). H-2, Lush, J.

" Definition clauses, as they are n(,w termed, are nothing more
tlian interpretation elanses, whi'h is the old.r and, I think, the

better name for them. Tiiey are aids to the inferiiretation of tho

statute in whieh they occur, and cann t aifeit the con.stniction of

other statutes, prior or sidiseipient. In some modern statutes the.so

definitions have a vt ly wide scope, and include subjects and things

wliich have very little in common with the word defined. Accord-
ing to a recent Act of Parliament, a ship is identified with a

factory for the puqio. es of tho Att, but if would not follow that

other statutes relating to shijjpii.f^ aro to be aiijilied to factories.

Indeed, the usual ^'orm of such clauses is tliat ' in this Act ' the

words quoted shall have the meanings assigned to them "

—

Lon/
Ailmatv V. .S/>/o/'.s Tn. Li- (ilKtl), :', V 44i», at pp. 444,446,
Lord M'Laren.

H#IWH?ttlll^VIr^i£"

Meaning of Expression.

•• Shall include."

"An interpretation clau.so of this kind f shall apply to and
iuelude '] iti not meant tu jireveut the word receiving its ordiuury.
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popular, lui-l niifural cii!... uIm ii..v..r tlmf wouM !» |>ro|H Hy
appli.:iM..; 1, ,t to -miM.. tli.. n,„.| a- II-., 1 in tlir A.f. wli.^ii tli. r'..

is ii-.tliiiiK i" »'" <"iit,At or III. -iil,j,,t.|,iMtt.r t.. l!i.. ('..nfmrv. t..

I).' api-Ii...! h, M.iii,. tl,iii-- fo ,v. i. li it \v,,„l,| ,„,( <.r.IinurilV »»
appli.^ihl..." --/.,/„„>„„ ^. /.,„„/ ,

„,..' „/ /!,„/o„. /:.,/.. (l>s;t),
^^ App. r,is. 7!H. ut j.. ski ; :,:( [,. .j. , j,. ..,,,;^ „, ,, ....^^ j,.,,,i ,j
MMllLirii". [i.

(
'.

'•'III.' w..r.t ' iiiclii.l..' i^ vcrv pii.Tiilly ummI in int.Tprt'fiiti -ii

fluuHt's ill nr.li.r t.> .iilar^'.- tli.. iiiiiiiiiii;; ,,| w.r.js ,,r pliniscs
rnviirrin- in tli.. l.,.ly ..f tl,.. ,t.,iuf..: ,,ii.l wli.'ii it is >... iim.,1.

tlios.- w ,r.ls ..r i.iT;i-s imi,! !,.• . ..usini..,! as . ..ni|.r.li.'n.liii^' not
only sii.li thin-s as tii.T signily :..•. "r.liiijr to tli.^ir natural iniiM.rt,

but als<i tli.)s.- thin;:s wlii.Ji tli.^ inf 'liivt ;.,ii . lau.s,. (Lvlarcs that
tli.'V shall i.i.lii.l.. l-.ut ih,. u,nl -in.lu.l..' is su8....ptil.l.. .,f

auoth.r <'onstrii.ti..n. •• hi.h may h... mi,. im|...rativ... if tli.- ...nt.'Xt

of the act is s.;IIi,.i,nt t.> sli.iu tiiat it was i,ot ni.-i-ly .'niploy.-.l for
1h.- piirpos.. .,f a.Mmjr t.i l!i" ii.ilural sij.M,ifi,.,.in,'.' ,.f tli.. wor.ls or
oxpri'ssions .l.>fiii,,l. It niM\ 1 |MivaI.iil to ' iii..;in an.l iucliid.','

nml in that <as.. it may all..nl an ..\liaiistiv,. ..\i.laiiatioii of fho
Tn.-niiin;,' wliirh, for tii- purpo^.s of th.. A.t. iiiu>t iiivariahly 1..'

attllchnl to th.-s.- Wor.K or .\l.iv>si,,t|s." -/>//"'„ //, y. i ;.„nt.l.s.sw,„;x

ntShimim, [ISIMIJ A C !»!), at pp. i'l.-,. |i)ii; (;s j,. ,| |. (. |_„j

p. 4, L..ril \Vatson <l..livcriii- t' .• jiiilj,'ni.';it ot th.' .lu.liiial

Comniittei'.

"Shall be deemed."

" Win II a statute .'iia.ts that soni.'thiii;: shall bo (loomfd to havo
1k>ou tlone, wh: h in fa-t aii.l truth was ii,.f iLnc, the Cairt is

ertitled ami bouu.l to asc.itir- for what purpose and betw fi.n what
poKous tlio btututory fioti.iu is to 1m3 rcsortod to." lii jinrl,'

U'l/foN (lf<Hl), 17 cii. D. :ui, a* p. 7r>r,- :,o L. .j. ci,. ,;.j:, at

p. (&2, James, L. J. ^citod witli approval by Karl f'.iiriis in /////

V. Kixf initl ]\'i.sl 1,,'li'i Ihiih ('„. (ISSf), !» App. (as. •f4S. at

pp. i')'), }•"»(); ."»;5 '.,. .1. Ch. ,S|i. iit p. .Sl-'(j.

"Tht! Court is sometimes ,: iged by the icgislalurf to put an
interpretation on i word wliica it does not ordinaiily hear when it

has been enacted ihat sometbinj; ' shal be de..m.'.l '
t.. b,' .some-

thing else."

—

]tt)>(i/,s V. //'//«/ mil/ Otiiirs, [liHMij j K. ]{. 1|, nt

p. 1">
; l'> L. .1. K. B. 11, at p. »:'., Darliii-r. J.

See also '• Statutory Kidions," /.</</, p. 4",'.").

to

%
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im LVMM. INTKIMMaTATKiV.

The Golden Rule.

Tfif iffiniiiiiiifirii/ mill iifi/itiiii 1/ nHif lit 'hi' iionts /« /« fic inUurnl
III, mili^'i Unit iriiiilil liiiil til sunn nti^iiriliti/, nr noitir ripin/.

ml III, or iiirnii. 1.-./, i„ ,/ „,Ui tin list iift/ir Mtiifiif, , in irtiii/i

mil f/ii iiriiiiiiii'ifiriil nil. I (ifilnmii miixi uf tin iiiiiil mini /«

mitilijiiil. 'ii '/> /" niniil Unit nliiHiiliti), ti/iiii/niinii unit

hliiiiininfi niif, lull ml tiiiiln r.

' I ii|i|irflicii(l it i> It ml.' in tli.- . niistiurficn ,,f ,«fntuti'i«, that,

ill till' liiNt ill^lllIlrM., fl|,. ;:rallilniitii;il M'lisc <if tllf Wuids is to 1)1'

n'lJHT.il \n. ir tliiit is ...iitniiy In, .,r inc.iii.sist.iit with iiiiy

pxiui'swil iiiti'iif' T (l.cliir.il |piir|K.,>f of iii,. Mulutc, or if it

wriiilil iiivolvi' liny iili-unlit y, it|pu;;ii:iii.f, or iiiionHJMt'Miy, the

prutuniiitiis'ii -I'liM- iiiii>t tlicii lie iiin.liiiitl, »..\f(.iiil,..I, or iiliiiilgiMl,

»o fur ii> to iiv.iid :,u,.li iiii-oii\.'iii,.|ic.., hut no Un\)\i'r."~\\'iiilinilim

V. l.inihnni (js-.'s), I Jliul«,i, ,^ ]i. Iri^l, Ciis.'s. (I-.':;, at p. tils.

Iturtdii, ^.

" WIk-h' th(^ laiigunp.' of tli<' A<t is dfur ami rx|pli. it, we must
give ofTnt to it, whati'vcr iiuiy \v tin- loiistMj ii'tucs, for in tlmt

caH" th« words of fli.. >tiitiit.' spt'iik flio intiiitiou of tin- lfj,'isla-

i\\XV.'"—Winhn,tim v. I.nnlnml {\>.\\), -J 1 ». j\i d. (H. ]^.) 4,m,_

at ji. JMt (opinion of the judp's. jicr Tindiil, L. ('. .1.).

" 1 iini not siuv whitlH-r w.' simll fulfil tlii> intfiition of flic

IfRisliiturc ; it has often li;i|,|...niM| that we huv.. l)..,n unablo to do
HO throu),'hout )i series of derisions. Sfill, the rule of i --truffion

whi.h tiic Court must follow is, to intend flii> Icr^islatu j to have
nii'ant what they liiivf actually «'\|)ressed, i.idcss a nuinifest

incongruity would result from diinp so, itr unless the context
dearly shows that such a construction would not ho the riHit."

l!i.> V. /tiin'nin/ {\s:il), I A. i'y; H. foti. at p. I fj, j'arke. J.

"It is II very useful rule, in thi' constru. tion of u statute, to

adhere to the ordiii.iry nie.ininj,' of the words used, and to tlie

grammatical construction, indess that is at variance with the
intention of the leoislature, to lie coUected from the statute itself,

or loads to any manifest absurdity or repugnance, in which case

the langua','e may bo varied or modified, so as to avoid such
inconvenience, but no further."

—

ISn/.i \. Smith (iK'ifi), •,> M. &. W.
liH, at p. 1!».> ; C, L. J. Kx. .">4, at p. oil, I'arke, ]i.

" The rule by which wo are to bo guided in construing Acts of

rarliament is to look at the precise words, and to construe them in

their ordinary sense, unless it would le-.d to any absurdity or
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monif.'st itiju^ti,..; „i„l !( it 4i..„|,|. .,, t,, van iin«l m.-lify tli.iii

IIH to UVoi.l tliat whirl, it ,..rf,.i.llv.olll,l l„,t liuw 1m... I, tl,."i|,t,.|,.

tinn ..f til.. l..-i,lafiiiv .liMiiM Im. ,I,,n,.
•

/',,,./, V SI., ,<„,,
, |,VJ7).

• •'^'- '^ ^^'- »ri. at p. C
. I'aii... l; iS... „|,., .»/,/,,/ V. /*<»/,'

ll>*".||. II C. li. :ir\at |.. ;i»l : .'u I. .|. (
'. p, j;!;' ,„ ,, .,.:(•,_

wh..iv .».r\i.. C. ,1.. I-,. (,.,, f. tlii» ,ul a- til.. -.'M.ii ni. !

"Til. nil.. >,i law. I t:.i>.. it, ii|.<.|i til.. ,ni,vt|i„.|i,,„ ,,( ,,11 ,tatiit.>,

• . . .
I-. wli.tlur f'i,.y li,. |.. iiai III- r..in. iliiil. I.. ....iistiu.. tli.^iii

a.v..f.Iin!.' t.. til,. |,lni.. lit,.,Ml, aii.l ^Mamiiiat i ,ii..a!lili;r of tllr

w..r.N ill wlii, li tli,.v „,- ..Ni-n.—.l, ni'l..., ll,;,! , .„istii„ fi,,„ I,.,„U
fn a plain a;i.l .l.a.' ....iitia.li.li.iii ,.f i|„. uppapiif |aii|..,M. ,,t ||,..

Ai't, III- tci hum.. |,a||,i,l,l.. „,i,| ,.vi,|.i,; al.Mir.|it\." -.Iff.-H,„. v.

LiMhin,,,,! (|sl-,',. I, M, \ W ;;7s ,,. ;;;,> ALLi -ui,, |J.

'•It i^.Mir.liity I., .ni.st,.,,.. th.. . :,ti,1,. a..r.,nli,i;j to til.. piMlll-
niali.iil in aiiiii^r ..t tlir u..i.l-, unl.-^ ...n,.. al.>iinlit.v w.,ii|.i ,.||.ii..

fn.iii s,. ,..ii,>l|.ii„._ it. .„ „, i,iui',,i,M >..|i.., .,r .l,.,iM..ii> lia.jaliva.ly

».*.falplisli..,la|.i.iti.u!ar, .ii,tiii.ti.,i,
'•

//,„ ,1. /.'/Aw. n,rrns,\S\->)
1(1 M. \ \\. :,\ (. at p. .-..M : i j j, .1 |.;v. :,.\, „t p. .;.;. park... Is.

'

"Th.. \i..w whi.li I tak.. ..{ th.. ,.a<.. is this: that what-.v.T
didiciilty th. iv may 1... in r.., nii, ilin- th,. , a~..s ,>n ,|ii.-.ti,.iis ..f this
w.rt, or ffix.s on anal.,-.,,,-. miI.J,., t>. tii.. ;ri.at .anlinal nil,, i, ij,,,t

whieli is point.., I oiii l.y M,-. Jii.ii,,. liait,,,!. \iz., i,. a.|h,.,,. mh
<:..scly us p.,s.si],l,. to t ... iit.Tal III. .,mill;,' .,f th.. w,,r.ls. \Vl„.n
on... you .l..pait IV,,ni that i.iii.in ,,1' ,..„i,t,.i„.ti,,„. y,,,, ,„•,. hiun..!,.-,.

info ii s..a .,f ,lilli,.ii!li,.s whi'Ii il 1. .lillj. nil to latlioiii." Y/,,,/,/,-,/

V. J'nnti</.f iManh 1. ."), \^r,:
, I j),. (;. M. \ (J. .-,iio,

,it p. .•,,).-,;

21 L. J. Ch. ((I.-), at p. jnd. i,,,|.,l (Vanw.,rt!i, I,. .1,

"It is, how..v,r. tni.., that wmA- whi.h aiv plain i.n.m<'Ii in their
orilinary s..nM. may, when th,.v w.nil.l ii]v,,l\v any al.-nr.litv, ,,r

incoiisi.st..ii..y. iir r.pii^'iiaii, .. to ij

latiir... to be i-olhitcil tr.iiii t

!'• lii.ii ili!,.iiti,.ii... ,,( th.. l.....i>.

1.' wli. th.. A. -I .,!• A.'t^

iiKitifit't to h). |.onftiii..,l wit

int..rprttati.iii, h.. ni.iiiiti...l ,„• alt. r, ,1 v, as t.. avoi,l that al

inconsistency, or r"|iuj,nianc.., hut no turther;

may predicate that the wonls n.-vcr ...aiM have 1

I It. or .,tli,.r le;;iti!iiat.. ;:r .uiuls of

isiirdity,

for tl ii.n w..

th.' friimers of tl

(April I!», ls.V,>,, 7

p. 1!)1, riuke. B.

ii. law ill such a s.^ns... Mil/<

cen use,

V. .SV/A;

1 by

Kx. 17o. at p. .MC: 1\ ],. ,J. K,^. |,n

In eonstriiinp; an Act of I'arliani.iit. .air first I uisinc , I

ceivo, IS to examiiK. the words th..nis<.lv(.s wlii.l

cou-

i aiu us...! ; an.l, if

in these time be uo mnbiyuity, il is s.jiloni desirublt. to .'o furthi

9
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304 I^KOAL INTERPRETATION.

and altliniigh from tlip oonimon unrprtainfy of lanf»uage wp may
very froqiiontly bo driven to !is<;<'rtain the intention by a conside-
ration of the preambh" where it recite.s tlic objeit, or of the previous
common law wliere the statute clenrly alters or supersedes it, in
order to settle the mfaniiif? of the enaetraent itself, yet the o])jeot

still is only to ascertain the mind of the legislature as expressed in

words; and when, in either of those ways, you have arrived at the
meaning, I think nothing is more dangerous that to tiincli from
that eonclusio!!, because we think the enactment is less wise or
eflieaeious than it might have been made, or even wholly fails of
its object. Perhaps the most efheaeious mode of procuring good
laws, certainly the only one allowable to a court of justice, is to

act fully up to the spiri* and language of bad ones, and to let their

inconvenience be fully feU, by giving them their full effect."—
Pornrk v. richrriitg (June 18, IS.VJ), IS (I. B. TSi), at pp. 7!t7, 7!I8:

21 L. J. (I. B. ;}(i5, at p. ;5'iS, (Vileridge, J.

"It must, however, be conceded that, where the grammatical
construction is quite clear and manifest and without doubt, that

construction ought to prevail, unless there be son)e sfron" and
ob\ ions reason to the contrary. But tlie rule adverted to is subject

to this condition that, however plain the apparent grammatical
construction of a sentence may be, if it be perfectly <lear from the

contents of the same document (and the same rule applies in the

construction not only of an Act of Tarliament, but of deeds, wills,

and of any subject of a lik«> nature), that the apparent grammatical
construction cannot be the true one, then that which npim the

whole is the true meaning shall prevail, in sjiite of the grammatical
construction of a particular j)art of it."

—

Wauijli v. MiiliHrtini

(I.s.-j;i), S Ex. :!•)•.'. at p. ;!.-)7 ; 2 J L. J. Ex. UM), at p. Ill

Pollock, V. B.

" We must, tl.erefore, in this case have recourse to what is called

the golden rule of construction, as ajipiied to Acts of Parliament,

viz., to give to the words used by the legislature tiieir plani and
natural meaning, unless it is manifest, from the general scope and
intention of the statute, injustice and absurdity would result from
so construing them."

—

Matti^toii v. llaif (lS"t4), ]4 (]_ B. ;{07, at

p. :{8.> ; •,':( L. J. (.'. P. IDS, at ]•. 114, Tervis, ('. J.

" I subscribe to every word of that [the rule laid down by Lord
Wensleydale in Ihrhr v. Smifl, (!.s;j(i), > M. &. W. 1!)1, at p. lir>;

(i L. J. Ex. •")4, at p. of), see xiiprn'], assuming the word 'absurdity'

to mean no .acre than "repugnance.' With that modifieation, it
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seems to me that the rule tin... laid down is perfectly oonM-stentwith good sen.se and luw."-r7.,.y„/,/.......„ v '/../../ ,s" 4 "

ml,^ «• ^-. at p. «., ,, K J. c. I.. „.: it p.'^.!.;

"The meanin<? of particular words in nn \..f * i. r

•^f. at p. I.,
,]. .,s to bo found not so nu.ch in a stri.t etymo-

"There is always sonic prosuiniition in favour nf f1, >

Sntt^rir-^^^^^^^^

eg.slat..e as apparent by the statute; and if the word 1 uo.ent
ly flex.be to a.lmit of some other construction by wh h atxntentzon wdl be better effectuatc<l."_r.W..V., 7/.//.^! VM

"x\W,Ibeheye there is not m,ich doubt about the ^ener.lpnncple. Lord Wenslcydale used to enunciate ,1 have h"uurn many and many a time) that which he called the .olden rlor construmgall written engagements. I fiud that hi
'

ed^^W elearly and accurately in Gn„ y. Prar.so. (ls.-,7) ,j Ul V

SThe" ri I. TbT^'
'^"' '^^'-'•"^ ''"I"--"' -^'' ^J>'" -isdomor me lui,. now, 1 believe, universal y adopted at lensf ;„ !

Courts of Law in Westminster Hall,' that ^n c.:L ^ I :and indeed statutes and all written instruments, the gramm iand ordinary sense of the words is fn J.o 1 f™™'"'^*'''"'
t^at would i.^ to some absu^^ :^ iie^ei:^:!::; ;;:::r^J with the rest of the instrument, in wl -ch ca^ X ZZmatical and ordinary sense of the words may be modified o^s

ngiee m that completely, but unfortunately in the ea.ses in which

i
i

13
3
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tliero ifi ic'iil ditfioulty it does not lu'lp us much, because the cases

in wliiuli there is rciil difficulty are tliose in wliidi there is a

controversy as to wliiit tlie graniniatical and ordinary sense of the

words, used witli refcri lice to tlu; sulijcct-nmtter. is. To one mind

it may aii]»ar tliat tlie most tliat can be said is tliat the sense may
be wliat is contended by the one side, and tliat the inconsistency

and rcjiupnancy is very pieiit,that you should make a trreat stretch

to a\oid sucli absunlity, and that what is rc(juired to avoid it is a

very little stretch or none at all. To another mind it may appear

that the mcanliiif of the words is perfectly clear, that they can

bear no other nieaiiinn; at all, ami that to substitute any other

meaning; would be, not to interpret the words -sed, but to mako

an instrument for the parties, and that the supposed inconsistency

or repugnancy is ]m rhaps a hardshij)—a thin<r which, perhaps, it

would have been wiser to havi^ avoided, but which we have no

power to deal with. This present case is about as goo(l an illus-

tration of that as can very well be."

—

('ii/n/iiiiimi Rail. Co. v. Xurth

Jh-ifis/t Jiaif. Co. (lf<Sl),'(; Api>. Cas. 114, at ].. 1 ••'.!, Lord IMack-

burn (applied by Ji'ssel, M. R, in /.'.'• pnr/r V/alfoii (18S1),

17 Ch. I). 74(). at p. 701 ;
')() L. J. Ch. (i")7, at p. (iO!», and by

Hiitty, J., in Siwncrr v. JIrfroj>olif(in Jlonnf of fror/.x (1882), 22

Ch. D. 142, at p. 14S).

"I jirefer to gruide my judjrment by the rule of construction

laid down in Wiirlnirluii v. Lovvhunl [(182S), I ilndson Si. B. Irish

Cases, (i2'). at y. (i48], and so often ([Uoted, ajiproved of, ami

followed. Mr. Justice Burton there says: 'I apprehend it is a

rule in the construction of statutes that in the first instance the

grammatical sense of tlie words is to be ailhered to. If that is

contrary to, or inconsistent with, any expressed intention or

declared puriiose of the statute, or if it would involve any

absur<lity, repugnance, or inconsistency, the grammatical sense

must then be modified, extended, or abridged sf> far as to avoid

such an inconvenience, but no farther.'
"

—

lifnillitmjh v. ClKrlr

(1883). 8 A]ip. Cas. ;{.'>4, at p. ;t84 ; .V2 L. J. (i. B. oO-"., at

p. 521, Lord Fit/gerald.

" I hav(> often heard Lord Wensleydale lay down that rule,

which he quoted from a judgment of Burton, J., in Ireland

\_Wurbiirt(iii v. Lort-hiii'l (1828), 1 Hudson & B. Irish Cases, ()2->,

at p. 048], iiud I am now content to take it as a good rule, though

I heard Crompton, d., say, in reference to it, that ho did not set

any value upon any golden rule, that tliey were all calculated t-''
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mislead ,.eopl.. ; „„,! J ,^ ,„., ,„,, ^,,,,^ „

att;:r/ "/
';;••" " ^^'""

^ '*"^^ ^'-^ "••"'• n.„., .;;;;/:

unless that w„uM lead to some absurdity. Tl.at lu.t .enteneo

^^lut i.s su,.Ii an absurdity that you are to disregard th. nlainWO.S.,, Vetof,.arlia,u..ut. THs to l. r.m.ui: d t ^.ems absurd to o„e n.„„ does „ot seen, .bsurd to another."-/;^

pp. m, 4(i.-,; ->•{ L. J. ch. sf2 .t ,. s,s r l-i i,« Tt ),nc I * i 1 .
' • '' ' ' '"•'"nwell.

Sentland [Ion., Tn.f.rs v. /.A,../ /.'.v.
, ,sss), ,.-, S.otti I I awReporter, O-TJ

;
lo Ct. Sess. Cas .Jth Ser <iH->l fl,o ,

^'' ^'^'^

is an imperial statute ap.Hoab.e 'tolhl ;b^'^ ^ ::^r^ ^i;:;be .Wrued aee.>rdin, to its popular u.eauin., ^.m;; ,7:^h^.^othetioally. but as people of ordiuary e.lu.atiou and intelleetwon d understand it. I should not state this ,uit,. in th a ! ^I shoul.l apply the rule ^yh,.ther the statute to be eonstr.^ dwore an imperial statut. or not. unless there is son.ethinrl ,.

0^
Jged another eonstruction to be put upon it. B^t2; tsaid hat tho words used in a statute may haye aequired a t,..]inieal

.e subjeet-niatter with whieh they deal. In the ea f ^,^

and Ireland. So that if we find flw, . i
• ,

^iritain

V a limited portion onL^; '
. '; ^^'^ t7:: Ir'^l-..anee^o oyerride .le eonimo.!ly ^4;:;;:;:L:;^^

aKu^.,.t,.o.;.si.j.aB.n.,,,tp/Lio;d

"An A.t of Parliament is to be construed aeeordin- to tb.-Imary meanin. of the words in the E„,dish languaL :^to the subjeet-matter, unless there is some vr.,.. f
"

,

deriyed from the eonte.vt, or reason ^ ,y "s 1t^b
^""""''

i<v-„„4 '• IT r - »nouia not he su (on-siruea. —Jlnnisi u Lnni/ linii.-il 1- M IT
x2

w
»—
OS

i
a:

- Tlo
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Hoi-ieiti (ISH'i), -,'1 H. 13. D. 1. ill p. •"); •"»!) L. J. (i. B. 105, at

p. lOG, Lor.1 Eslier, M. K.

" I also think the true view of the fonstructirni cf un Act which

is to apply to Eujjland, Irt'laml, and Siothiml alike is, that it

oufrht to 1)1' construod according to the canon of construction laid

down by the Court of Session in the case of liainrx Tnintt'Ci v.

Lon/ AilroiKfv (ISSS), IT, Ct. Sess. Cas. ( Uh 8er.) <)S',>. It is a

rule which has been acted on, not onl}' in respect of Taxing Acts,

but of other enactments. Indeed, it is only jiart of a general

principle of common sense which Mr. Justice Gro.se laid down in

a rating ca.'^e [A*, v. Ho,i<i (1787), 1 T. U. 7-,'I, at p. 7-J8] :
' An

universal law [which] cannot receive different constructions in

different towns.' "

—

Cotiiniixxioiifis for S/iicin/ Piir/io-sr.s of Iiiconir

T<i.r V. Pn,is,l, [ISMl] A. C. 0.;i. at p. ol.^ ; (il L. J. CI. V>. 265,

at p. 27',', Lord llalsbury. L. <J.

" As a matter of general principle of construction I deprecate

going outside the language' of the statute to find some meaning

for the words other than iuat which the words themselves in their

ordinary and natural construction suggest."

—

Iijoo v. Slniuii,

[ll»(i:5] A. C. :i2(i, at p. -Vli; 72 L. J. K. B. 69:3, at p. 695, Earl

of llalsbury, L. C.

" There is only one safe rule, I think, to apply in construing an

Act of Parliament where we have nothing except the bare wor<l8,

and tli:it is to give them their natural meaning."

—

ItcJr v. Jmlije

Whifrhonir, [11104] 1 K. r.. S27, al p. >:'.(» ; 7:') L. J. K. B. ;i44,

at p. ••546, Wills, .1.

Dictionary Meaning.

" The definition of a street is thus hiid down in the Imperial

Dictionary: "a street is ]iroperly a paved way or road; but in

usage, any way or road in a <ity haviug houses on one or both

sides.' N(nv, tried by tliat test, this is a street : it has houses on

both sides of it ; and therefore, in conuuou iiarlance. it is a street.

It is really a street."

—

Tinjhir v. Corjioration of Ohlliiini (l^'7t'), 4

Ch. 1). :!'.»"). at p. 4ilS ; 46 L. J. Ch. Id"), at p. 10!), Jessel, M. 1{.

" I am (piite aware that dictionaries are not to be taken as

authoritative exponents ct the meanings of words used in Acts of

Parliament, but it is a w cjl-kuown rule of Courts of law that words

should be taken to be used in their ordinary sense, and we therefore

gent for instruction to these books (Johnson and Webster)."— T//'-

Qui'cn v. 7V/<r*' (^1886), 16 Q. B. D. 6=36, at p. 641 ; 55 L. J. M. C.

17;5, at p. 175, Lord Coleridge, C. J.
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"The roal q„e.sfio„ l.oro is th. ,„oaninp of fh,. wonl Mil„f. '

«ml g.v,n. .t i,s onlinary .li-fionan- „...„/;. ..f to h ^ k^!reduce t n^ stren<'-tli of F d ; i u „ '

' '"i". ^^' akoii,

Banaa,'.h.J T .;; , o n! I"- "'''""•"' '''''''' ''""'•''

.

-I'l'M IS 110 mamti'st inroiisriiifv n o-;v;nr> i.;,

«' ir •'"< v.'.,
; « I,. J. ,r. ,, ,:,;. a, ,,. , ,„, „,„',ji:„l';

j- ''

Context.

"It is I ai.pr.-l.on... i„ a-vonlanco wifl. tl,.. fron.ral rule of ..o„trucfon i„ ov..ry oaso, that you a.o not only il look a o • ,

"

^1, at p. 8.3, Blackburn, J.
• M • '1 .

-5'. L. J. Q. 15.

"Again there is no doubt a rule, applicable to A.t. of I'.rlioment as well as to other le-.l instrunieL. that vou n.a - 1 :;^.e plainest words by a referene,. to the eonte.xt. l" tlI

"t p. -ms, Jes,<el, M. R.
'

' '^-
•^- * '' "^*-

bound thtn'"^ fl-^t'^.
too, that we are entitled, and in.le.dbotind, when construing the terms of any provision found in astatute to consider any other r,arts of the A.t whieh throw I'htupon the intention of the legislature, and whieh niav serve to ^ what the particular provision ought not to b- construed as i u .1 bif considered alone and apart from the rest of the -'.e,

" r /

^
^.^. (Aug. U, 1..,,, U App. Cas. £^t:^^';^t:a B. .>J, at p. .^!), Lord Hersehell.
"An Act of Parliament is to be construed acconling to theordinary meaning of the words in the English languaJ a!

'

.1 Jto the subject-matter, unless there is sle ver.-st.: n'' ^^dmv.d from the context or reason, why it sh.,M ,„t
^^'"^

.trued. -Uon^ey LornI H„„r,, v. JlonarC. L.c..tn.,t lUuMu.j

i

o Tl

•3
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SocMi, (Nov. ISSIO, n (i. n. T). I, at 1-. "i; •">!• L. J. (i. B. lO.",,

at
I..

KKi, 1.01(1 Ksli.T, y\. U.

" 1 ilo not f liiiik tliat tlic casf oiin bf put higlier than that tho

languiigo of tlic section is I'tjually cmisistpnt witli cither view; and,

that heinp so, the Court is entitled to Xuok to the other parts of the

Aet in order to ani\eat tlie true e>)ii!»tru<tion of it. I sliould Imvo

thoufflit that, as a matter of eonimon sense, witlioiii any authority,

this woulil liave been ch-ar, 'lut we have 1 n referred to a passage

in tlie jiide:nient of Lord llerseliell in the ca.-^e of CiiUpihoiin v.

Hr,.,,}.^ [(ISSIM. It Ajpp. ('as. }!):;, at p. "jOO ; 5!» L. J. (J. V>. W\
at p. ;M>] wliieli is exactly in point, and siiows that a Court is

entitled, in construing the terms of any enactment found in a

statute, to consider any other sections of the Act which throw light

upon the intention of the legislature, where tho provision of the

enacting section i.s not in itself ahsolutely clear."

—

(iin-lmtf v.

Ditrhdni .Ji,iiit ('(>iiiiit'''f,r, [i!t()4] .' K. B. "j14, at pp. -V.M, .Vj",'

;

7a L. J. K. B. 7S!», at p. 7!»>, Collins, M. It.

Expressio unius est exclusio alterius. (Co. Litt. 210a.
j

"The rule, r.rjins.sid iiiiii(s ixf r.tr/i(xio n/fm'iis, is, I think, ajipli-

ca! le here. I cannot see why the legi.slature sliould \m\ii provided

for the joint occupation of a building and land, and not for that

of two ilitferent buildings, if it had been intended that the latter

should confer the franchise."

—

Drn/iiirsf v. Fiildrii (lS4"i), « Scott,

N. It. 10i;{, at p. 1(»17 ; 14 L. J. C. P. 12(i, at p. 128, Tindal, C.J.
" A general rule of construction of Acts of I'arlianient is

i'jrpirxxiu iiiiiiix I'xf citIkkw ii/feiiiix.'''—lildckbiini v. Fluri'llc (18.S1),

t> App. Cas. OJH, at p. 034 ; 50 L. J. 1'. C. OS, at p. (il. Sir Barnes

I'eacock, delivering thi; judgment of the Judicial Committe". (See

rt/z/c, pp. 78, I'J't, and pwi, \< 4-")(S.1

General Words and Expressions.

" Their lordships conceive that one of the .sui'e.st guides to the

construction of sweeping general words, which it is difficult to

apply in their full literal sense, is to examine other words of like

import in the same instrument, and to see what limitations must

be imposed on them. If it is found that a number of such ex[tres-

sious have to be subjected to limitations or (pialifications, and that

such limitations or qualifications are of the same natiu'e, that

forms a strong argument for subjecting the expression in dispute
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I III (^11 1 1,

1

I", lit |.. I f.

t" a liko limifntion ,„• T.>ilill,.„tiun, ••-///,„./„„,„/ v
(l'<Nv>), H App. (as. s... „, ,,

;,.. y, 1)1.,.,,,, ,,

Slut:'"""
"""''-

'i'..u..,. .. „;.",„i:,i,;,:i

Restriction of Language.

.
'
It .nnnot

1 tl,i„k. 1,.. ,I..„I.„1 ,1„.,. ,„r ,1,,- ,.„rp,s,. of .„„stn-

'l.aMyu,,.l..r rnnstn...tin,,l,„t „! any ,„|„,s f..,,,,,! i„ ..„„-
)n with It. w- , ,. , „, 1 i- 1

.

TiniH

ripf'tinn

iui

•_'" m..rrnnstn„t.n,,l,„t Mt ...ny otli.rs f..,,,,,! i„ ..„„.

J- n,.p UMl w,ti,o,.t son... lin,it;„i„n.-v-rv v ll„l„. r|s.,u, |.-,

Ejusdem Generis Doctrine-Noscitur a Sociis

(n,.nvi n-ur,U u. „ sl,„i,tr mr prima lacie /. /,, /./,„ ,, m,,.

lUCle /„ ^. A,/V, ,;, :,,. ,/,,,,,,/ „,,,,, „,,;;^^ ^^„, ^,„,,,^^,„^^,
n,hrpr,fnl.oi, i,f,l,r .sh„„lr mj,,,,-,. Il„,n l„ hi .i:.,.( i„ „ .,„,,

,"' '" "'""J-^ ''i"-^'!"'" g<'>'-ris «.//, thus, irln.l, /„„;
bva> xjHcJiadl;/ iin.itiwud L f„ri.

ir the particliu- nord. r.rhan., II,, irhuk g.nu« th. ,,.„i,i,l „-,,,/
tnml ii-ln- Id sunn- l(Ui:ir genus.

"Tl,i.. A,.t is general, an.l ...xt.n.ls to all persons ui what .stateor degree .soever, an.l a,, wll to wo,n..M as t,. «,.„ : for t!M. wordsJ)e- It any person,' an.l u<',nvr,a nrl,„ s,n.t ,,.„ n,l,Ur ,i,l, '/;,,,„li,
"—

'5 Iiinl. c. 21. p. 76.

" (General v 's in a statute must ,oce.-ve a g..neral eonstru..tion

and ro.sra„Hng their meaning l.y reasonahl,. eonstrue.i„n, and n.^
byarlltmryaddlt^,n,,rretr,.nel^nent.''-//,.../.,^,,/v.

;(W..(1S,,.-,)
]

' Ves. «<
,
at p. !»1, Sir William (irant, M. II.

"If general wor.ls f.-How an enumeration of parti.ular easessuch genera words are, by another rule ..f ecnstr.u.tion, IderToapply only to eases of the same kind as th.>:,. whi.-I. .,..: .....Jl
mentioned."—/.7,y<./«/. v /

p. 'iSO, Be,st, C. J.

SoikIi'h (l^f•J()), ;j ij iig- -''I'l, at

'Where general words follow pdrti.-nli

w

i

ft

3

ir ones, the raio is t.
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ciinstriip thorn as applicablo to jx-rsons tjusili'm i/in(iis."—Sninfitn>iii

V. /!r,vr/, (l.v.'7), 7 1'. >\; C. IMI, at p. 10(1, Lurd Tt'iit.-nl-n. ('. J.

" liiirfrt' as tlifsp wm-ils iiii<lou'uodly iiri', \v>' apply to tlnm tlif

onliiiuiy ritlcs for con-.tniiiij? A<'ts of rmlianu'ut. laid '1 wn l)y

^[r. Dwarris [Part ii. vol. ii.], and actccl upon in all tn, ,
Imt

nowlicrc niort' tlfarlv stated tlmn liy liord 'IVnti'idm, in Siiinlinixii

V. linn, I, [(iM'jr), 7 \\.&. V. !M!,"at \k 1(I(»]."— A"//./,, // v. Sh„ir

(lH;i7). (i Ad. iV: H. :J!», at p. 7:il. Lord Denman, ('. .1.

" The ginoral prinriplt; laid down in all tl cases whioh have

been cited in that, where particnlar words arc followed by general

words, the latter must be con.xtrued as ijusi/uii (ji urn's with the

foniior."— 7.V//. v. E,ln,xn<U<m (If^oit), 'i Kl. i*i El. 77, at p. H;J; -JS

L. J. M. V. iV.\, at p. ,M"), Lord Caniphell.

" According to a well-estahliphed rule in the construction of

statutes, general terms following particular ones ajijily only to

such person:' or things as are ijnsili ni <i<t>i ris with those compre-

hended in the language of the legislature."

—

Hkj. v. <'l<ir<,rtli

(lHti4), I 15. \; S. itJ7, at p. !»:{•,> ; :i:i L. J. M ('. ?!», at p. .'<(», Sir

A. J. E. Coekburn, L. C. J.

"That ease [linj. v. V>n/m' (!«(»;), L. K. 1 ('. V. .'7; M'* L. J.

At. (,'. 170] falls witiiin the rule that, if the particular words

eiihaust the whole ijudis^ the general word must refer to some

larger (inni^'—Fvnwwl; v. Srhmnlz (iSfiS), L. K. \ C. P. ••51:!, at

p.
;}|.-,

'; :}7 L. J. C. V. 78, at p. -^O, Willes, J.

" The maxim that general words are Hmiteil in their applications

is constantly acted upon. The maxim itself is that expressed by

Bacon [Max. Keg. lo] :— ' For all words, whether tliey be in

deeds or statutes, or otherwise, if they be general and not express

and ))recise, shall be restrained unto the fitness of the matter or

person.' AVhere they follow an enumeration of particular things,

th(>y do not introduce things of a higher and different character:

see Ai-rlihishnj) <;f Cuiifrrhii >•;/'.i Cas,' (15!»()), > Co. Kep. 4(i a;

Cnxhi'i- V. llohiii's {\^-\\), 2 15. iV: Ad. "jD-J. In the judgment in

y.Vy. V. Ivlmumlxoi, [(IS.")!*), •.> E. & E. 77, at p. «:{ ; "JS L. J.

M. ('. -M;}, at [•. 210], Lord Campbell lays down the rule thus:

' The general principle laid down in all the eases which have been

cited is, that where parti<ndar words are followed by general

words, the latter must be construed as cjuxdiin i/fnirin with the

fonner.' And in the judgment in A'cj/. v. Cleirorth [(18(i4), 4 B. &

S. !f27. at p. \y.V2 : ;i;i L. J. M. C. 7'J, at p. SO], the present Lord

Chief Justice [Sir A. J. E. Cockburn] used the following Ian-



sirsTrTFs.
Tl.T

giinf^o: 'Th-ii tli,.r.' i^ a jji'IlthI ."\].ivsMni,, -nth,;- f.-.r^on wlmf-
sofc .r"; ],u- u.-,onliiig to n wll.,.>f.il,Ii,|,..,l rule in tli,. cMnstrn.-.
tioii of statut.'s. -..n.ml t. rm. Inl|„uii,- j.arti. iilar oii.'H apjilv
onlytn sucli iK.rsons or thin),'s as an- </"^"''/'/ ,'/'"«/;>."•— ^^,„///.v/W
V. 7'/vVr (isr.V), I,. I{. Ill Kx. (j-,^ ,„ j,j,

,:., ;„: n h .J Kx I.-,

at p]i. »••<, 4(i, Cloasby, 15.

" Whfii a .siMtific. ciimiioraliMii . .airlu.l.s with a j,''''i''nil t.Tin.
that term is, by a wll-kiiown .auoa »i c.iiistrm.tin.i. held to bo
limited to ii/iii xl,„,/ia:'—r„„„l,ss ,,f ]{oH,<s v. h',,l;,„l,i„ ir<it,,:
n-oii., roniiiiis.,i„Hrrs (lSS-,>i. 7 Aj.)). ('as. (i!)|. f.t \k TOtl, Lord
"Watson.

"I think liiat. as ji matter of ordinary conatniftion. wh.To
•Hovoral words are foll-nvod by a prn.rul .-xpression, as h.a-e, whieh
IS as niiich apidicablr to tli- first and oth.-r words as to the last,
timt f.-ipression is not limited to the last, but a|.i.lie.s to all. For
instanee, • liorses, oxen, ja'-s. and sliee]

. IVoni whatever e.)untr>
they may rome,' the latter \sords wonhl a]i|.ly to horsr« as nineh
as to .slu'ep."— r/,v.„/ »-,.,/,;•„ /;,>;/. r„. V. S„i,uh,n m,d VMInihum
Hail. Co. (1SS4), !» Aj.]). (,'ivs. :>:, at ].. i^m ; .V! L. .J. th lOlo
at .. losr, Lord IJramwell,

The pro-.T conslruction f,, bo j,,,! on -eneral wovds used in an
Englisli A(;t of rarliament is. that Parliament wa.s cb^alin^' only
with such persons and things as ar.' within th.' general words and
also within its prop.r juris.lictinn, and that we ..uoht to assume
that Parliament (uidcss it e.xpre.s.sly .leelares otherwi.se), wlien it

uses general words, is only dealing with [lersons or things o\er
which it has properly jurisdietion."— r„/y„/,„/,/, y ][,d,l,m (l,S!»(»j

•^^ Q. B. D. Vi\K at p. l;{.i; o!» L. J. d B. tt).>, at p. 467. Un)
Esher, M.ll.

" I think the proper way ot eonstruing those Avords is to appiy
to them what is known as the <ji,s,l,in ijciwriH doctrine, or, us it is

sometimes expressed, th." doetrin.' • miMHtur u sorii.s,' which is that,
where general wor.ls imm.'diat.-ly follow or are .losely ass.-iated
wiOi spe.ific w<,rds, th.'ir meaning must b.; liniite.l by reference to
the ' prece.ling words.' " -\/>/,///,„/ (',„„,,„„,, „f Ax-.trulh, v. Co,„-
mmionrrs i>r lnhiml Rrviniir. [IS!*?] 1 (t Ji. 175, at p. l8l

;

<)<) L. J. (i. B. l;J7, at p. Ht», L^opes, L. .1.

"The rule of construction which is .alle.l the ijnsdnn <jr,„rix

doctrine, or sometimes the doetiine ' nusrii,,,- a soriu; is one
which, I think, ought be applie.l with great .aution ; because it

imi^lies a departure from the natural meaning of wonls. iu order

9.

«
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to give thf'in II nit'iiiiiiijr uliioli iimy or miiy not liavo Wi ;i thi-

iiitciitiiiu iif tilt' logisliifuif "— //-"/.. lit p. |M,»; It. .1. (it p. I4<i.

U\}:hy, L. .1.

" I, of CMiirNt', r«'co;.'iii/.t' flit' iiHiiiil riilo tiliwt'rvd in tlif i-oii-

BtniPtioii III' Alts of I'lirliiinifiit, that gt'iicriil, followinp speciHf,

w.trils hIioiiIiI 111' liinitt'il to tliiii;.')* iJuMlrni i/, )iiri-i with tliow Iw'foro

Guiinn'ratt'il ; Imt tlii.i ml" of coiistriu'tioit mii»t Vm iiintrollt'il hy

another <»i|iiiilly frfutTal oMf, thai Aits of I'liiliiinuiit oii>.'lit, likf

wills or othiT iloi'iiiiH'tits, to 111- oonstriH'cl so as to rarry out flif

obji'ct Moiifrht to 1)1' iu'i'oiii|>lislii'i| liy tht<iii. so fur as it ran lit'

I'ollfi'ti'tl from till- laiifjuapi' i'ni|iloyi'il : src //iini'xiii \ . Illiiihinini

(|M(U), 17 ('. 1{. N. S. tiTs. at jip. diMt— dli:;, j.tkI I'hhiiiI.iII v.

Ptrxvotl (lH(»,H), |.-, V't's. '.no, at |..
.)(•:;."— //,/W,y v. />»«//, [1HM7|

1 (I B. ;>:'.». at p. Vsti; till L. .1. n. H. a<U,al p. ;tt.!t, Hawkins,.!.

''I can set- no ri'iisoii why tlif rult> of construction us to tho

intcqtretation of jjoncral words in a statute foUowinjj jxirticular or

more limited words should luit be iipjilicd. That rule rt>(iuirt>» an

interpretation of the general words limiting.' them to matfei's or

tilings of the same kind, as to tho mischief being dealt with, us the

previous worils ; but an interpretation as wiilo as the limitation

just ilescribed will admit."

—

I'ltin/Zv. Kim/ihni I'arl; /inicroiirsf Co.,

[I.S!»7] •,' (i. R -Hi, at pp. •.'.)•), •J"i7; (i(i L. .). d 1$. (iOi, at

p. (!()!», Lord Esher M. K.

"Surely the doctrine of ' niixrifiir n soriia' or ^ ijnndi'iH i/iiicn'x' is

applicable her>. That doctrine may bo thus expressed, namely,

where there ar.' general words following ] "articular and speeitie

words, the gei.eral words nnist be "onfint^d to things of the same

kind as those specified."— ////(/., at p. "JGli ; L. J. at p. ()14,

Lopes, L. •!.

" The rule that, where tliert^ are general words following

jiurtieular and sjieciHi' words all of tuie i/, ims, the geuerai words

are presiimed to be restricted to the same i/imis as the particidar

words, !s a familar rule of construction. In my jiuigmenf, that

familiar rule is based upon a jirinciple which applies to the section

now before us (4-i & 4(i V^ict. c. '>. s. ."i). In this section there is

a specific projiosition followed by the general words ' or otherwise.'

Now it seems to me that, just us where there are general wonis

following particular words, the general words are presumed to be

(I restricted to the same t/fimx us the particidar words; so where

Mthere is a specific proposition followed by generul words, the

general words ought to be presumed, unless there are some words
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ni')

whi.-li 1,.,„1 f„ arnntrmy c .iiilM,inri. t.. 1... r.'Hfii,t..,| t„ t|„. mM^'V
tlmt is (.„,,. ,-M

I
l.y 111.. ,|M.,.itl. |„n|.nMtiun. Tl..' fii. t in flmt ^.-intuI

w..r(l.H in u h.-,tioii of il.i i M.if .11, liMrliv av..i.l l-.-in;,' ilh.ry in
tli.'ir natiiiv, Wli.n ..u- l.„,ks ,,1 i. . Imi'... lik.. this it is .,i.if.. |,I„in
tlmt till' w.ir.js ',,!• ..th.Twi"..' :iic iin, iilmv t. .'Ii.- >| ilii> |,r,,.

I)'>s<iti.)ii whi.li i.ivccl, .. fl„.„i. an.l it >.•.•!. .» t.. n 'liiif wii.iv tli.Tf

am anrilliiry \v..r.l« ..I tli.if »,„., ji is, „|,i ,,„„ „i,.,|„^,,„„. ,.„|,.

not to jriv.- Nu.li :i ...ii-tni.tiMU I.. III., an ilh.iy \v,,i,U ;,» will wip..
out ..r .1.) inviiy with lii,. ^|M.,ili,. |.in|„,Mti.,n willi whi. Ii tli.^ .I.-mim.

.•..mm.n.-.>."-/» ,, r/,„/,.
,
iv.s m I!. ;;.;(.. ;,i |,j, :;.;ti. ii.t?

;

• ir L. .f. (I. 11. 7MI. ;it |i Tii.', Vi.ii.-linn \Vilii.nM>, h. .1.

"A v.Ty runiiiiiir iiui..n ni .l.ll^t|•lll•ti..ll tlmt. wIht.- vm liiiv.- .-i

•v..nl whi.li niiiy hi.v ii m..,i..i„I iii..;i(iiiij,' wi.l.T thun that whi.h
was intcnil...! l.y th.. h-i,l;,tiiiv. uImm. yxi lin.l it ...ss.Mi.itnl with
otii.T \v..r.l.s whi.h sh..w 111.. . -,11. -oiy within which il is t.. (•oni.-,

It is ,.|it .l..wn an.l ..v.Tii.M.Mi ii.vi.r.linu- f,, th.. ;;..ii..iiil |.ro|...sifi..n'

wliicli if) fiiniiliiirly .!..> lil...! us th.. ///'.'/./// ,/,//, ,,s |.niiii|.l.-."—

[l!»i»rj A. C. ..'(U, „t 1,. Jtis ; n; \„ .1 K. n. ,s;ti, ut 1.. srM, K,u1
of llalsbury.

Relative Words.

><iiiiiiir juii.i'iiKi ihifiidl. Ill, iiti rl ; ('.,. j ,it. ><( It.

Ai/ /ii-iuiiii'iiii itiiini.i.iis ii.ii i;i,i:., 1,1.: ii,,i„,i„itiir siiiiiiih,,.

N.iy. Alii\. !itli ...I. p. I.

W'linls of nl'iniii;- „,-, ,„ ,ii,i,,iil ,;t,iri,l /,, llinl hi irln.-l, //,,

<<ilih.d 11)1111 ili->i jiiuiiti-lij f.i iitli-.irl 1,1 il —1,1 III,. 1,(^1 .y.Hsihli-

Hiltiviih lit

,

"In those [.Tiiniiiiil ]ir........lino-sj. ns in all oth.-r fa>..>, th..

question as to th.- iiili'iitioii ..I \vonl> ,,| r..r,.r..iic.. must <1i.|...m.I

tilM>n tho oont..xt. "—'/'//, ///rvv,„, v. //'.-'/'//.,.•-/(
I r!»!t|, I \'...s. •<.>'. at

1'. ;{;!(), .Sir 1{. I'. Ar.l..n, .M. it.

"I a.l..i.t thf ex|.r..>si..ii ol (hi..f i!aion Ma,..l..iial(l in ^w'w^
tilt' oi.ini.Mis ..f the ju.lg.s t.) this II. ,11....

1 11.,use of J...i..l.s;, in the
ease of Thilliissim \. H'wi,//,,,:/ iIsu.m. I Ii. it I'. X. ]{. ;!') » at

pp. ;{!»•,', :i!i;;. Th.. (:iii..f iJaiou is 111..!-., sp.akiiij,' of a will, but
the observation i.s. 1 thiiik. ...lually appli.al.l.. to a statute. Th.-
Chief Bariu says that eou^tru.ti..n i> to be a.lopte.l wliii.h will
support the '^ow^nd mU'Ut. The -ranunati.al rule .,1 nfenin-;-
iliialifying words t.. th.. hist of the several anteeetlerts, is n..t ..\eM

sujiposed by trramniariaux tiieiuselve.s to :i|!ply, vvh..n ('
.i

s
>
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inf "ut of a wrifpr or "Utoiikfr wnulil Im« (li>fi>itt<><l by »«iih n <'oiiHn«"l

rt|>|>ii"'(ifii«n of tlii'ru. IliMi-'Hi iitul (iiniii'iii-'ciiw ri'\>ilt at tin- i'lfrj

of oviTloi.kin^t til"' |>lttiii intent wlii^ h i« ili'i-liirod in the contt-xt,

vix., tliiit tlii>y * (tliiit i», (|iialifying wonlxi ' uliouM Im n|i|iliriilite

t') Niii'h I'IfiHxi-N iio n>i|iiiri> tlicni. uinl «» in .ic otli<TH, to cunitiilfr

tlu'tn lis siirpllisitp'.' "— i'.iishiii Ciiiinhis, i^-r. i'ltiiijiinniM \, Miirri'i;/!'

(iHtio,, !( M. I,. (W ;{.». ,it ,,. H; :U I,. .1. Kx. 7-\, at j.. 7h,

Clianncll. It.

(M«'o also •' Itt'Utivf \V<ir<U." iinfi, ji. ilti.)

Same Words in diflferent Parts of a Statute.

I'rilna facii' //// sumi ininU imii/ In in/i r/ififn/ in Ihv mhhh xi'hm,

ill f/ir iliffiniit /iiirfs III II sliihilf.

" \W' disilaim ultup'tlH-r tlif asmunptiim I'f any ri^fht to UMign

(liffi-n-nt ini'aniii);> to the sunit' wnnU in an Act of I'arliami-nt on

tho groiiinl of a »ii|i|ii«im1 j(<«ni'ral intention in tlio Act."

—

Tin'

(fiivn V. Viiiiv hnir CiiiiiiiiixHiiinn-a (|.S:{S), t'l A. i^ K. •"»(», at P. •!"<,

Ijonl Denman, ('. J.

"It is a HOiind rule of ('oii4ru<'tion to givo the same meaning to

the Bamo wonls occurring in diffi'i'cnt jinrts of an Aef of I'arliaincnt

or otiicr iW\\mvi\i."—('<>iiil>iiil,l\-. I^njli ilSflK), L. l{. | Kx. r.'H.

at [. |:tll; .{S L. J. Kx. Jo. at |i. WK Cloasliy, \\.

*"
I take it al.-io as a general rule in ediistrning statutes tliat tin-

wmie \' Tils niiist lie /iriiiui f'lnii eoiistiueil in tile .same sen.se in the

•liffereir jiarts of the statute."

—

.Sjniinr \. .Mifni/iiiiifnii /{nun/ u/'

fr<,r/..s 1HS',>), •,'•,> Ch. I>. i4-,', at p. 14!l, <'hitty, J.

"Tile Hrst observation to be made on suction i'\ [of tlu' Metm-
jiolifan >troet Iniiirovement Act, IMTT ( t<» vVL 11 Vi t. e. eexxxv.\]

is. that we ought to find nut its meaning, if we can, from tlie

stction itself. If we ean do that wo need nut have recoiu-se to the

ute of tl" word 'take' in the other sections of the Act. If we

uanuot, tiieii I agree with the j.riiicijile which was laid down by

Mr. Justice Chitty, that as a general rule a word is to be considered

as used throughout an Act nf rarliameut in the same sense, and

that, therefore, we may look through the other sections to see in

what 8en.--e tho word is here used."— ////'/.. at p. Ui'J, .Te-- -el, M. U.

"Many instances occur of a departure from the cardinal rule

tha* the same word should always be employed t" mean the same

thing."

—

Tliiniiin ('inisirnitiirs v. Siimil, Ihiiii S{ d
,
[l^t!>7] -HI. 15.

;j;}4, at p. ;i4t; ; <>(> L. J. (i. B. ritJ, at p. l-2-\, < hitty, L. J.
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Different Words in the lame Statute.

rrinm fiui.. //„ /<„ „t' <liitir,,il m,,,/, „,ii^t l„ n,t,ri>iiti<li,i tl„

xiimr ifrihiff i,r III >./iifii/,H i/,,,/,ii,f irif/i H.I mime siih/fif.

iiiiitlir iin iii'/inifiiii/ II iliiiiiij, iif' i.iiiiiiiiii/,

" \\ lien' till- li'p»liitiir<' ill fill- Miiiiu' f«<'iifiiic<. ii!*t>!* iliffiTonf

wnviU, we nnixt |.rt"<iiiiii- tliut tin y w<iv ii*hI in upIit t.. i-xpri-Hs

(lilf.Tt'iit iilcns. "—'/'//. h'liin V. h'iKif li„n,iii i|s,'S), s K. \ c. 71,
at p. 7 1. I.ur.1 Tt'iit.ril.ii. ('. J.

" Mon- than 11 liumlri'il v.-iirn mj;i> A<ts of I'urliiiiiii'iit were vitv
Hliort, and w<ri' to U' npiili^ 1 to n viiiiify of i-u*..,; but now tlu-v

are very lon^r. nn'l witiu- of tluiu nn- friim.'.l uitli nil th-' lM'imtif>

of »tyl(' to hi' >;iith<'riil from thi- ollicc of tlu' H|«)(ial |ihuilcr, iiiiil

tho offioo of thf convt'yiini'fr nUo." — A'.;/. \, Fi-nsf IJSKM, !) ('. .<

I'. I'Jit. at p. iMi;. Iv.nl Al)inj,'.r. ('. H,

" It linn h<'4'ii II p.ncnil nilf for (Iriiwinjr ih'ids and otiior li^al

•hnunicnt.H from the i'iirli<'>t timci, v.-hidi on-- in taiij,'ht wln-n one
first boconxH a |.iipil to a i'on\t'yan<<T, n<-v<'r to fliiinp- tht< fonn
'* words unlt'ss yii arc ;.'oinp to rlmiij;i' the uicapin;,-, ami it

would be as Well if thoM- who arc cnffa^^i-d in tlu- prrparation of

Acts of I'arliamont would hoar in mind that that i th.' real

print'ipl.' of constnufion. IJut in drawin;,' Aits of i'arlianit'nt. tho

lej,Mslature, as it wouhl .t'cm, to improve tho ;,'ra<,'t's of the ntylo.

aud to avoid nsing tho »ami' words over and over ajfain, constantlv

elmnjrt' them."— //'/'//,// V. /'.(•/ V ils(iti), L. U. I (i. \\. it}, ut

p. A'u; ;t.> L. .1. M. C. 177, at p. Iso, lila-khurn, J.

" The pnijiloyment of dilfcrcnt lungunpi' in tin' sunu> Ad mcy,
in some cases, liolp to show that tin- lefjislaturo had in view

different objeds. but a ehange in lnn;.'uage cannot bo relied on
as furnishin;.'- a g"n€'i-al rule of conslnictioii, and the weight to be

given to sncli changes ranst d'pond on a view of the entire .'naet-

inonts in which they occur, and the di'grce of ambiguity existing

in the language to bo c (nstruod."— Af////..ss v. Snlllniii (Ixsl),

<; Ai'i-. t'as. :»7:!, at pp. ;{.S2, :{.s:{ ; .'}() L. J. p. c. :t;j, at p. .is. Sir

Montague E. .Smith, delivering tho judgment of the .Judicial

Coniraittee.

"It is a rule of con.'.tniction tluil. whore i>i the same Act of

I'arlia'aient, aud in relation to the same subject-matt r, dill'erent

words are used, the Court must >oe whether the legislature has not

made the alteration intentionally, and with some detinito purpose;

jin'imifiirii, such an alteration would be considered inti'Utional."

—

i
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Oit<ifiliini.tiit' P(ivl.sl,i>l'ltiliihliiii\.(linini:iii,^ III' Sf, mill T' //>»//, [180 11

•-'Q. 15. l-"i(J. at ].. I'lT; VA) L. ,1, M. ('. Ki:., ut i.. 1 !•!>, L,ml
Ksli.r, M. 1{.

"That form [of ii lull of silc in tliu mOkiIuI.,- to the Bills of

Sale Act. ISN-J [\:> >^ 4'i Vict. c. VA)] proviilcs that the witness's

name, address, iind • clescii|itiou ' shall he o-iven. Former Acts
ilealin<r with the same Mibjict-matter spoke (,f the ' descrij.fion of
the occuiiatioii' (d' the witness. In such a case the eaiion of
eonstriiction i.s that, unless a striuf,' reason to the contrary exists,

such an alteration of lan';-ua;ic on tli.' jiart «d' the le-^'islature must
he taken to have been inteidionid."— .SV/,/.y v. Tml/oii, ^- .SV,/,.v, [1S1»7]

I (i. B. 21, at II. 2(1; M !.. J. (i. p., |l. „t ,,,,.
jo,

i.'. i^,„,,i

E..*her. M. It.

"So far as relates to the questions raised, the Act [Thames
(V)nserva;icy Act, l^!t4

(
"i7 & .'iS Viet. e. cl.xx.wii.) ] is not a

specimen of good draftin-. Il is. on the face of it, not the pro-
duction of ono firm hand

;
prol)ahly many hands took part in the

ilraftine- before the A.t a.-^sumcd its final form. Manyinstan.es
occur of a departure froiu the cardinal rule tiiat the same word
slioidd always be employed to mean the same thin<:."— 77„o//,.v

('oii-siii-nfiirx V. S/iii'ii/. Ihiiii ^- rv,., [IMtTj 2 (I. U. ;j:54, at j>. :il(i;m L. J. (i. B. 71 <i, at p. 72.'., Chitty, L. J.

Phrases in Statutes in pari materia.

"The several Statutes uf Limitations hcinj,' all ////,,/// w^//,//(i

ought to receive a uniform c instruction, notwithstanding any
slight variation.s of phrase, the obje.t and intention being the
.same."

—

Miirnii/ \. Ensi lii,l,,i Co. (ISJij, '> B. it AH. 2(14, at

p. 2I'), Abbott. ('. .1.

Words not relating to any Art or Science—Popular
Meaning.

"The meaning of jiarticular words in Acts of ParliamcMit. ns
well as in other iiistruinent>. is to l,e found, not so much in a

strict etnn.ilojTJ,.,,! propHcty of laugu^ig, , nor even in iiojiular

use, as in the subjct or occa-iou on which they ai-e used, and the
object which is intended to be uttaiiied. "—/.',./ v. //n// (1S22),

1 B. it V. 12;i. at ],. l-ii;. Abbott. (". .1.

"My lords, I have always -.hought that, where we are to put a
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construction upon „n Act of I'ttrliamcnt whidi .toes not rdiitc, or
I)rofcs.s to relate, to soin.. ixirficulur sul.jfct of ait or Mience, we
slioiild unilcrstaml tlic wor.ls i , t' Art in tlu- same way as tliey

areunderstr.odintlieeoinnionlan^ ia<feof niankin.i."— AV.,v. HV//"-

stanlr;, (IS.',!,,
1

(
',. v^ J. |:!|. at [I. 1 1 ». Lonl Tenter.len. C. .1.

" It srems to nie, first tliat words of popular in.'aninj,' must lio

taken in tlieir popular senM> unless there is soimtliin;; i„ f],,,

context to alter it
; and s.M'ondly, that if a word in its'^popular

sense, and read.in an ordinary way, is eapahle of two constructions,
It IS wise to adopt such a .•oustruetion as is baseil upon the
assumption that Parliament m.^ivly inten.led to give so much
power as was necessary for carrying out the ol)jectsof the Act."—
n'>l„iU,n,iih JS,H,nl of Wurl... V. Cnilnl Trh;,ho,w ('„.

( 1 S.Sf |

ly a li. D. !MM, at j.p. !»l!l. !..'(.; .V; L. .|. (^ R 44;,, .^t j, ,:,;^

IJowen, J^. J.

(See also y>o.v/, p. :i:,l, "Stututes " n/ /»o/ ///,//, cVi. and /-W, p. 4:i.{,

" Legislative Exiiositions.")

Technical Language.

l^iniil facii^ Inlniinil ,n„ul.s nm.^f l,„r,' llirir frrlnilnll „inn,;,i,i

<lin;i li, Hum, iiiihxs llir riHifrari/ iiiiiii;/,:,thj nppmrs.

" When the legislature uses te.hni.al language in its statutes,
it is su]iposed to attach to it its tcehuical meaning, nnless tJie

contrary manifestly appears. Tliat is the rule of eonstruction of
technical exjiressions, even when or.urring in a will."— /;/o/o« v
lirnrliaxAl), l(i M. \ W. :;(•:. at ].. ;!(.<»

: IG L. J. Kx. .s.-,, at
p. S(i, I'arke, J5. (eited by Fry. J.. .!., i„ Thr Qiuvn v. Conuuls-
s,umr.s 0/ lun.mr T'U- (ISSs,, -^j y^ ]. ], -yWiJ^Ai p ;i(ll» • ,-,«

li. J. Q. 15. iDd. at p. -!0l).

" rrl„in/,uir it a[.pears to me that the rule applies, that teelniical
words must have their teuhnieal meaning given to them, nnless
you can tind something in the context to overrule them."— A,,//v/
V. Itri,,,,. (I.SSI), l!l Ch. 1). 2',\ at p. -.'A, Jessel, M. K.

" It seems to me that when you have to construe a technieal
expression introduced into the legal vocabulary by a series of
statutes forming one code, you naturally turn to the .-ode for light
and help. And the key 10 the true ineaning of the exjiresslon
will. I think, be found in the late^t development of legi.shition
rather than in its earliest effort. "-Zo;v/ A,ir„n,lr v Strnnrf
[l!Hi-,>] A. C. .',44, at p. :i.n ; 71 L. J. 1'. C. (i(i, at p. ti.s. Lord
Maeuaghten.
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" It was strenuously urgui-d liy tlio (lofcudniits' counsel that we
ought not fo ileal with tlie coustiuctiou of the Finance Acts in a

strict technical manner, but th;it, clfiiriug our heads of the tech-

nicalities of e(invt'yanciii<jr and the terms of art used by convey-

ancers, we should aiiiiroarli the matters iuvol-,ed from the point of

view—I will not say of the man in the street, but of au ordinary

well-educated Knj^li>li g'liitli'man not a lawyer. I ilo not think,

however, that tliat suj^gestiou iiiu>t he curried too far; for, after

all, the Acts have been framed by draftsmen aci|uaiuted with

couveyaiicinjj terms, and they must, in the natiu'o of things, be

addressed to a large extent to a sectiou of the public familiar with

those terms ; and I do not think that it would be right or possible,

in dealing with the provisinus of »!i(,> Finance Acts, to ignore

altogether tlie technicalities of i']nveyanciug. and to disengage

one's mind entirely from all aci|uainfan(e w'tli the technical terms

which conveyancers use, and in whiih likewise to some extent tlie

draftsmen of Acts of Parliament coucji the provisions which they

frame."— ./^/.-^V//. v. (lh,ss„i,, [1!I07] 1 K. 15. Id:;, at pp. IT'J.

17:i ; 7<; L. J. K. B. ll»!t, at p. •,>().-), CuUius. M. U.

s
Legal Sense.

" In general, the words of an Act of Parliament arc to bo under-

stood in the sense in which they arc ciiiiiiiiitKhi un(bTstood, ludess

there be anything re(|uiriug the legal sense to be ailopted."

—

Tin-

Ki)i<j V. Toiniroic (lS;;((i, 1 li. i^i Ad. l>'<'>, at p. -1T!>, Parke, J.

"In construing an A<t of Parliament. I apprejiend every word

must bi> iniderstood according to the legal meaning, unless it shall

appear from tlie(')nte\t thai the legislature has used it in a popular

or more enlarged sen^e ; that is the geueivd rule; but in a penal

enactment, where \ depart fioni the ordinary meaning of the

words useil, tile intention of the legislature that those words shoidd

be understood in a more large or popidar sense mu>t jilainly

appear."

—

S/rjt/iiii.toti v. I/iti!/iti'<iii/ (iM-VJi, :> II. J,, ('as. (l-'ts, at

p. GH<>, Lord Truro.

" It always requires the strong compulsion of other words in

an Act to induce the Court to ;dter the ordinarj- meaning of a

well-known legal term."— 77/^ V""/' v. S- /'or (ISSl), S Q. 13. 1).

•.>()r, at p. '27-2
; ol L, J. n. 15. -JUi. at p. •.' I>^, Denman, J.

" On the whole, thereffu-e. it ap]iears tliat, at the date of the

passing of tlie Act of ISTo ! the ( 'onsjiira(>y and Protection of
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Prop rty Act, 18... (;38 & .3f. Vict. c. S.))]. tl.e logislaturo had
already „, ,„her statut. .lefined -.vl.at it meant bv seamen,
that the explanatio,, of their exolusion from the later A.'t must he
sought ,„ the faet that they wen. already the sul.j,.,, of spinal
enaetments g.v,ng another r.-medy for .o.ne .,f the n.Ltters
included in the later statute, aud that „o f:ro„„d of reason orcommon sense can be found for ..x.luding fro„, ,he operation of
the Aet „, 4„estion the whole class of seafaring men not actually
engaged m sea service. "-/.•,,,/. v./../../,, ri8!»sl I (> ]{ ,11 .ft

p. Mi; .17 L. J. il B. .-,), at p. .;>, Wd liLsell, C. J.
' '

Superfluous Words.
''A settleu canon of ..onstruetion, na.nely, that a statute ou-^ht

to be so construed that, if it can be prevented, no clause, sentenceorword shal be superfluous, void, or insignificant. ,i',ac. Abr.;

tut A F M'"';;f"
^''^ •^""'^""^"^ ''' *^- Court ^Cock-'

Duru, (..J., Field and ATanisty, J.J.).

"I adhere to an opinion expressed by myself in the House ofLords more than ten years ago in 67/.. v. M,l.nn
f,

IS7;i,, L. li.

1 r ;
y-

'fr\
'-' ^- '^- '' ^ ^

'^' '' r- '•^'^]' -I-''.
- nlcss Iam much deceived, I have also heard in substance expressed by great

inastei. of the law, that 'nothing can be more mischievous'"!
the attempt to wrest words from their proper and legal meaning,only because they are superfluous.' '_//..,/, ,, U'nn/.. (KSS4)

t \

,'-''' '^ ^- -' =
'"' L- J- U. 15. 10.-., t pp. lur l.i«Lord Coleridge, C. J., reading judgment of Lord ..el nie, L '

Changing Words.
Jnrre tl.r rontr.d s/,on: Ihnt n ,nistal:r h„, l,,„ ,„„,, ,„, ,,^-

on. ,ror,l,to>- anofher wonl, the mM.ur mmj hr rormM. '

"There have been frequently cases on the construction of

tte trofTl
'" ?'"^^-\'''l'' '-' t" ni.an 'and,' takingthe ie..t of the sentence m which the word 'or' occurred theobject and intention being prohibition, and the two thin-.'pr

hjbited being ..oupU,d by the word ^ '.-'-JIrfr.,o,,n> JjSlfl^orl^. V. SM (ISSl), « (i. B. J,. 44.,, ^^ ^,^ /,,
'^

^^^atp. •,>4, Grove, J.
' ^-

'

•

B.

T

i

•3
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K

)\.

"I know no authority for sucli n pro(oe(linf» [turning 'or' into
' and '], unless the context makes tlio neces-ary meaning of ' or

'

'and,' as in some instances it does; but I hi-lieve it is wholly
imexamjded so to read it when doing so will, upon one cnnslruetion,

entirely alter the meaning of tlie sentence, uidess some other part

of the same statute, (ir th'' clear int.'jition of it, requires that to he
done, as in the ease of Fairlir v. Viulii,) i lTi»X), 7 T. II. -Vi!). . .

It may, indeed, he donhird whither some of the cases of turnin"
'or into 'and.' and rU-, /vcv/. have not gone to the extreme limit

of interiirefafion."

—

M< isi ij ]hwh--< uml Unrliiinr lionn! v. IfiHilrrsnt,

lh-ofh,,:'< (ISSS), i;{ A].]!, ('as. .Vt-I, .at p. fid:!; .",8 I,. .1. Q. 1',. ].VJ.

at pp. \'>'>, l.')(;. Lord Ifalshury. L. ('.

For nn instaiieo of the wonl " and " read as " or." se..

Stiiiiil<in<l hiijiixlrhil f urn mnl l'ron'.'<i())i Suriih/ v. Sfmilliniil Urliim

CoiinrU, [l()0(i] 1 K. ]',. >•)•>, 7.-, L. J. K. li. ]!!(».

"The case eojues within the words used hy Lord Halshurv in

3frrs(i/ Docl.s iiiiil lliifh„in- llvnnl v. Ih ndrrsiDi
\
1 SSS) . ] :{ A]ip. (

'as.

505, at p. m:\
;
-Ys L. J. (i. V>. I')-.', at ).. lo-"), when> he said that.

in construing a statute, 'or' could he turned into 'and' it the

context made that the necessary meaning."

—

WnUi r v. Yi,,!.-

Corpornthw, [l!»(»(i] 1 K. 1'.. 7l'I, at p. 7l'S ; 75 L. J. K. B. [V,.

at p. 414, Darling, J.

Mistakes.

It nnisl ho fisxinDii/ f/inf tlic iKjixIdfiirr miih-ix iio n/i^fn/.m.

"It is our duty neither to add to nor take from a statute, unlci^swe

see godd grounds l'..r thinking tliat the legislature intended some-
thing which it has fiiiled pieei>ely to express."

—

Enntt \. J/', /A

(1S41), ,> M. .»; (}. •.'<.!!, at ],. •j:7: U) L. J. ('. V. SI, ,4 p. SI.

Tindal, ('. J.

'' We c.innot a»ume a misfak(> iu an Act of I'arliament. If we
did so, we should render manv Acts uueeitain hv i)uttin£r diilVrenf

constructions on them according to our individual conjectures.

The draft.sman of this Act [Sunday Closing (Wales) Act. IsSI

(44 & 45 Vict. c. (il, s. :'.l] may have made a mistake. If .so, the

remedy is for the legislature to amend it. But we must construe

Acts of I'arliameiLt as they are, without regard to conse<]uences.

except in those cases where tlie words are so ambiguous that \]w\

maybe construed in two senses, and even then we must not regard

what happened in Parliament, hut look to what is within the four

corners of the Act. and to the grievance intended to be remedied.
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/?;.;"
i;"-^'

ff ^tos. to tl.o off..,,,... ;nten.l,>.l in I,.. ,.„„..,.,.,.,-

:V '• '-'"^I'l". <irov..,J.
" 1--, I-., ..I

" Tliat, in fa.t, th.. Inii.niM..,. ..f n>, \ . . t. .-

» i«.u.,.i t., |,„,,,,i „,„,„ „ ,.,„;,„„ ,,
"' '

:

" "
"

!-'•

;«™A,.,,,M^r::;;ri:r:::.;r;:':r:r;;;''''
--

smous .^ons..,|u..,i,.,.s."_r./,,;,,
mill rx III,'

itll tlm iiiiisl

''""" ?'"•'• V. Pnn.,1, fisiM] A (' V'l'
'

f
'

'"'7,'. ','''''. '
"'' '"

2<'', at p. -JT-J, Lord ILiIsbury, ]..<•.
• " 1,. .). (i. J,

Casus Omissus.

" We cannot ai.l tl.o logyatur-.'s .l,.f,„.tiv.. ,,l,,,.i„. ..f „, x <we mnnot .-..Id, and men.l .,,..1 U- .
1

'i''-^'"^'
"» <li.- Act

;

ei-nc.ies whiel. 'a,, H^t .U' ' r 7'f'""'
"''"

"I' •'""-

Moore, P. C.J atp.r !,!""" '' ''' '' '^'^'
= ''

''

Hhere the onclusiou is nif.ivlv tl,.,f tl, ,
•

f- which the le,i.h.tur,^ ha. Jt^^'7:'ZT 'T"yules of znterprctation, u,,on the prLci,,!,. „
'

U ! , ':
'"'T'

f 'c'lr oj St. .Srpii/r/irr\
(

i .„4 , :',> Til. ',- ^- '"' ^'' ^/"'

Wcsthury, L. (;.

''
''• "'-' ^'' !'• •'''• I^ur,l

mWo case AVho,„.v,.r fl ,

^^'"" ''^'^ ^'^''-'V 1"'^-

-ds .ust r::r
, tr::;.;';:^^' "^";v""

'"^^'^^'''- ""^

construction they- can be t .

' '^
^

'

*""•>' ''"^-'''I'-lo

-ay point more o^",y;r:l;r.:^ ' "T ''
''^^J^''

'"• ^^'"^''^

than make snch a cas- 1 !
*''^^^'

'/ '"'^ '""^t Le done rather

^^//ll^.o;, .Lx. at pp. 4., 4 iU L. J. M. c. nr :,
^ 2

'

i

3
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p. 120, Cleasby, B., delivering tlio jiulpraent of the Coiirt

(Cleasby, B., and Grove, J.).

" We ought not to create n fii.sii.s ohii-tsiis \>y intor|)retation save

in some case of strong necessity."

—

Jlrrsc;/ Ihuha mid Jlnrlinur

liunnl V. Ilniiln-m), lin>H,p,:< (IHSS), 1:{ Ai>p. <'as. •")!»•"», at y. (KC;
;

5H L. T. (i. 15. I.VJ, nt p. 1".S, T/ml FitzgeraM.

(See alsoy/w/, p. '.\:\'\, •' Extension of Ordinary Jkrcaning.")

Insensible Phrase.

" It is a canon of con»tru( tion iliat, if it he possible, effect must

be given to every word of an Act of rurlianient or other document

;

but that if there be a word or a phrase therein to which no 8<'nsiblo

meaning can bo given, it must be eliminated."

—

Slitm- v. Cor/inni-

tiou of Vrori/ (1S7(;), 1 C. P. 1). G91, at p. 701 ; 40 L. J. C. P. (i.->7,

at pp. GOO, 001, Brett, J.

(See also (iii((\ p. 70, " Insensible Words and Phrases," ami

p. 148, " Supplying or Ivejecting Words.")

Extraordinary Results.

" Whatever I may tliink of the extraordinary results which are

80 caused, if > ray duty to interpret Acts of ParliaTuent as I find

them. I must read them according to the ordinary rules of

construction, that is, literally, unless there is sometliing in tlio

context or in the subject to ]irevent that reading."

—

Tdijlur v.

Corporation of Olilham ( 1S70), 4 (Jh. D. -VX), at p. 40.>, Jesscl, M. U.

Statutory Language Operating Unreasonably or

Absurdly.

Whon- till' !an<iiiiiijr of n stafntf is c/rar lunl >ni/ii»/ii;/iioii.'< if

mii'ff III' iiif('rj)rcfi(/ in //^ on/in'in/ m'usr, rn ii tlionijli it Innl

to iiiiniifixf iilixin'fiifi/, rcjiiii/iKniri', iiiixcliic/ or iiijiisfin\

WIhiT the /ai);/ua</f of o utiltliti ix xnxirjitili/i- of n rcdnomililv und

(i/.HO of an Kiireasonatilc inti r/tn tation, tin tonmr innsl

frcniil.

JJ'lii'rr tin laiignntir of a statu fr i.i t/ciiirai, ffonl/ffni or otmiin
,

it IliaiJ, if Hiixrrjitililc of it, III' Ilioilijird or nirii'i/ //// ililrr-

pri'f"'' ill, ill iintir to avoid ma nifist ahmtrdif;/, rrjiXf/Hinict

,

minc/iiif or injaafio'.

" If the Parliament will positively enact a thing to be done

which is unrcTsonaWe, T know of no power in the ordinary form--
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of tl.e cmstitution tliut i« vestod with autl.ority to control if andhe exa.., es usually all..g.l iu sw,,.! of tl.i.s i.,.e ,f the rule"onone of thj.m ,.rove timt wh-.o the nuiu ol.jc, .,1 a statute is

TrL o^ ll

«"V-.nao„t But wh,.,-.. ..u. ...liatcral mutter

thrth ,;,

" «'"!^"-" --'--'I '"'PI-- to 1... u„r..asonable,
tlicr. the ju.lge.s are lu deeen.y )u ,ouclu,Ie that tl.i. .ousenueneewas not fon..seeu by ti.e ParliauK-nt. and therefore th y rit
iid ^.'^r;v'V''"

''"'''
'' "'""'•^' '""^ -'^^^ vw /.;; di

.

it'gaid it. —I 7,7. Cw/.,
J,.

!M.

th^tU'^.f
'"''"'" '" ''"-' '•""^''•"^•tion of Aets ,,{ Parliamentthat the judges are not to ,„.ke the hnv what they may thinkea^onable but t. ex,ound it aeeorduig to the eon.mon 'en e ^

U> L. J. C. P. !(;,>, at p. i(i.-., Cresswell, J.
^ '

"If the i,reei.so words used are plain and unambiguous, in ourjudgment, we are bound to eon.true them in their onlina.y sensT

mamfes ,n ushce. Words may be modifie.l or varied where their

b^i.lato-s when we depart from the ordinary meaning of the
I
recuse words used, merely beeause we see, or faney wc see anabsurdity or manifest injustice from an adherence to their it^.a'

^- 1
.

~'-J), at p. ^;}o, Jcivis, C. J.

" AVliere by the use of elcar and une.piivo. al language, capableonly of one construction, anything is enacted by tlu- h^islaturewe must enforce it, although, in our own opinion, it^mrb;absurd or nuscellaneous. But if tl„. language Lplo -ed admU otwo on.truct..ns, and aoeording to one of them the enactmentuoudbe absurd and mischievous, and according to the other it

latter construction upon it as that which the legislature intended "

" Those established rules [rules of interpretation] no doubt admito your putting a secondary meaning upon wonls, where theordinary and primary signification would lead to some absurdity

(l^W), .{.3 L. J. Ch. o.:.\ at p. .\T.j, Lord Westbury, L. C.

w
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"Xoiloiilif fh"' fii'iic'i'iil rill'' is that flu- l!inf^im<?(' nl' an Act (if

I'lirliiiiiicnl in to lie ri'iul iui-oicling ti» its (iriliimry jjTniimiuticiil

eoiL-itrni'tiun, iiiil"'s>i so rt'iuliii}; it would cntnil siuih' iilisiinlity,

r('iiiij;tiiiiicy. 'II' iiijiisticf. On.' ri'cujjiiizcs tlmt rulo wliero the

rt'i>ii;riiaiici' uiM's lii'twi'fii tile woi-iIh of tln' nectioii to b*' eon>triiLHl

iiiiil tlmsf of soiui' (itlicr si'itioii in tlif mnno Act, or in sonic other

act whicli is /// /„iri iimti lin witli if. Kut I nttcrly rc|iu(liiito the

notion tli.'it it is eoiiiiicfriit to a jmlp- to modify the iunguii;rc of

un Act of I'arliiiniciit i/i ordir to lirinp it ni accordauco with lii>

views as 1o wliiit is ri;:^lit or rcasonahlc No such dnty is ini]>oscd

u]M)n iiiin."— ./A. / V. I.,, il^ri), L. 11. (i
(

'. 1'. .'iii"*. iit p. ;i71 ; H'

li. J. ('. I'. 1.1, at
i>.

l.-)S, Will..9, J.

" I hold it lo he an e.ssential canon of constmction tliat if the

words are siisrejitihle of a rcasonahle and also of an unreasonahh^

construction, the l.inucr construction must ]irevail."

—

liixiii v.

JIu.ninl (
l.s? I), L. U. It ('. \\ -^17, at p. ;;(I.S ; 1:! L. J. C. 1*. IM.

at ]i. ImO, ICiiilinp, J. (See also Itinr Wmr i'lifKiiiissiniiirs v.

Aildiiisiiii (lsr7), •.' A|ip. Cms. 715, at yy. 77-">, 77(>; 47 L. J. (i. 15.

lit;!, at pp. -Jfts, -^dli, Lord (iordon.)

'•It was siiid in ar^'uincnt for tiic plaintiff in error that wei'Ught

to j:ive elfe<t to words in ii statute, though tiicy may lead t<t what

we may consider to l)(> an ahsurdity or incongruity, and leave it to

the legislature to correct the misL'hief whicii may result froi.i the

fair interpretation of tiie words, rndouhtedly, where rarliament

has made use of words which liase no application unless they an'

con.struod in a way wliich would hail to an ahsurdity. it i.s not for

this Court to correct what lias lieen done liy rarliament. liiit it is

a very dillcreut thing where Parliament has used languagi of a

generic or geni'ral eharacter ajiplying to various tilings. In such

a case, if one .sees that liy ap|ilyiiig tlie Irnguage to something

which is not within the mischief contemplated by the Act it will

produce manifest absurdity or inconvenience, tlicn, according to

the rule of con.struction, which is well known, and for which it is

unnecessary to refer to any autliority. it is the duty of the < 'ourt so

to construe the general term as not to apply it to that wliicli will

have such a result."

—

Villi s \. Tin V'"'" lH^f^"*)- i 1 U. B. J). (i4S,

at pp. tl.-,!t, (;(i(t
; .j4 L. J. (i. 15. -JoS, at j.p. IM, •>i\r>, Cotton, L..I.

" If the api)areiit logical construction of its language leads to

results whicli it is impo.ssible to believe that those who framed or

those who passed the statute contemplated, and from which one's

own judgment recoils, there is, in my opinion, good reason for
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"'';;'": ""^ ' '"-"".ti-.u wlu,.I. I,.„.U t..Mu.l. n.«uUs ..aunot

Jyird ( i.lciiilo',., f. J 1 *»

_

At tl,. sam,. ti,„,.. I.UM lM.tVn,a,l,.,nin;,tha. if if .an l.o

."" ' "'"^ '^ >'",'""'•"• ""-'l-'.^ti-. „r a .axiuff ^tatut. wouM
''l"-to unn.a..nal.ly n. tl..

,
a., of a f,.,. ij,n,.r .,j,,,man. in ti.is-uu.;y, ..w.ul.l air.aa a r..as,,„ f... aao,,,in,. ..„.,. ,.,W i,,,^

l..ftat.o„.,| u w-n. i.o,mM,.. ..„„>;.„.,„ wi,l, ,!. ..i;,,,,, ,„„„„, „f

;•
\n„ an. not so to ,.oM>tru.. (ho A.-t of l-arlian.out

I Mo.vl.aut

>.Mn.l.t.>. \ou a.v no, to attnhu,,. to .......al lau,n.a,.. u«.,l l,y
tl..- KMslatur.. u. tins ..a>... any n.or.. ,|,an anv otiaT ca.. a
mean.n,. tl.af wonM .ot ..nly no, .-nry o,., i,. „bj,.,,. I,,.,

i,,,„,.;,,
.uns,.,i,K.n.....s win, I, V, ,1,.. „,,linary int..!i|.„n,.,. ar. al.surd. Youmust givo It «n..i. a n.anin;, as will .-arrv on, i,.s oLjoCs "_Z/,./>./.„ //.,.,./,»,/, (|s,y„. 1.-, p. I,. s,i, „ ,, ,„.

j^i,,,,,,,^.^ j^ J
"It ,s.vn.. to n.o that tl„. wo.ds a.v v.ry j.lain unci apt' for

tb- ,.ur,.os.. lor ulu,.h ,lu.y ar. ,|,..M.n..,l 1,, ,|,., l.,j,i„l,tur., and it

tlu'xj \Voi(l> m iitiv ili(l.,i-,...i 1 . 1

of th pOWlT tllll> oj

^tiy dill, ivnt >. n.v, I...,ai.a-. l.y some imi.rojK.r uso
wMi, ll nn

ojK'ration. If it w
riit 1 niaclc ini.icliii'vous in its

K'VOIIS, it Wollid, to I

tiv inisiliirvoiis in its opiTation, and i

Illi.sril

lias .xj,n.s>ly au,lioii/,d tlic ,I,int,- ,,,

nv nun,
it'ifs.sarily

no ai!;uni,'nt, if tliu statute

/'iw/ J,iii-i'.-il„ii4,l nil, I I,,iii,l Mill
d,>iii -l.'ii-l; V. <l'ill iiifi-

!'• t''7; (;."> I,. ,1, ('

'/"./' (... LlS!»»iJ A. C. m, at

'• To bi' coiniiflk-d Ly Act of ]'

us if lie w.T.. fraiidiiloiit is at ail t

wliic-h is naliirally felt a;.'uinst U

<!•><. a, ],. 7IM», LopI Hal-
'T, L.<

iiihaiii,nt t,) treat an
Mil, I'Minfal ; lait tii,' ivj

'1^' '•oiiij,..ll,(l to d,,
justify your lordships in rcfusinn; t,.li,,l,| the a|,|i,ll

ii'inest man
'U-'iiain'o

It anfor acts for whiel

held liable."

—

S/i,ji/niiri/ v. JJ.

.\.,'t of rurliaiuent clearly d.rlare.s 1

will not

pp'llant re.sponsiblo

lie is to b.

ii'ijo/iii:.

r:JL. J. I'h, (i08, at p. (ill, Lor,l Lin.ll .

(See also yyW," Rational and JJ.'netieial

[i:'<M| A. (.'. .JP.^, atp. ;ji,j.

1(3

nii'nt from lueonvenienue,

tatiou producing Injustice," pp. W;!—:J4

njiiry to Third J 'art

iiiti'riirelation," "Arga
ics.

')

Inturpre

i

e



•iix LEOAL INTKRPKKTATION.

Permissive, Directory, or Enabling Words.
" It lias l)opii m often il.-eiiled ns to Imvo lipconn' lui axiom, timt

in [Mililic stiifiif.'s woiiU only .lin-itoiv. |MrniiHNory, or fnabling,
may liiivi. a coniiiiilsory t'oiv.' wlicr.- tlio fliin;.' to ho dono ift for tlin

jiul.lio b.>nftit or in a.lvanccnifnt of public justir.-."— '/'//' Q'i>,>, v.

Tif/if f'o>,iiiii>"iiiiiiii.- /,ir h',),//,i,i'f mill U'li/is (|Mi<»), I I (^. n. 4;,!)^

at
J..

474 ; 1!» L. J. (i. IK 177. ,it ,,. |,m,>. (
•ol,.ri,Ip., J., .l.-livrinj

tlu' judgiufut of tlio Co.irt ( Wiglitman, ErUi and (.'oloriJgp, JJ.).

Optional Language.

"W.'ari'of opinion that this section [Klo, ihn Unilways Clauses
t'ons.)li.lutio,i Act. |S|.-, (S Si <» Vict. c. -JO)], which, in the ordinary
meaning of the lau-uagc used, directs one thiii^' or the other to bo
dono, and iloes not may which, dearly gives to the party who is to
do the a.'t the eleotion to do which he pleases."— A', 7/. v. -Soiif/,

Rixtini n„;i. ('„. (l,s.-):i), i H. L. Cas. 471. at j.. 47^, Parke, 15.

(in the u.im. -f tho judges answering their lordships' questionB).

9 C

Imperative or Permissive Phrases.
" It bus boon asked, whnt lanc-uago will make a statute impera-

tive if the j4 (ie... III. e. ,H4 (The (iuarter Sessions Act, 1H14), be
not so:-' Negative words would hav.- given it that effect, but those
used are in tho affirmative only [viz., ' the .piarter sessions for tho
Michaelmas quarter shall in every year bo hold.'n']."— 7//, h'imi
v. Tin Ja.fiir.s n/ Lviaj.t.r (1.SJ7), 7 \i. &. V. 0, at pp. i>, V\, Lord
Tenterdeu, C. J.

Thv icoriU" It .sliiill anil mnj he lunfiil" import prima facie
II ilium tinU.

" The meaning to be attributed to the phrase '
it shall and may

be lawful' in a statute, must depend upon the subject-matter in
every instance. I'riinufiuic these words imjrart a discretion

; and
they nm-t bu construed as discretionary unless tliere be anything
in the subject-matter to which they are ai)plied, or in any oth«'
part of the statute, to show that they are meant to be imperative."
—!:, Niuport liriilijr (IS.JiJ), -J El. A El. ;J77, at p. aSU; 2\i L. J.
M. C. iV2, at p. 6;j, Crompton, J.
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'J (i. B. D. 2;J,s, at

lirove, J.
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a.Mt i.r.'i.M. iMKUi'iuvrviiov.

fnitictliiii;.' in till' olijt'cf fur wliii li it i^ til Im' ildiH', i>iitii<'thiii); in

till' ri>iii|iti'>iio iiiuli't' wliii li it is lu III' .|.>iii>, siiihi'lliiii^ in tlu' titli'

iif till' jii'i'Miii iir |ii'rMin< liir «l;ii«i' lii-ni'lil tin- iiuwi-i' i« In lif t'M'i--

riwij. wliii'li niiiy iiiu|iii' llii' |iii\\i'r witli n iliity, aiiil iimki' it tin-

iliity lit' tilt' |ii r-nii ill wlmni tln' jmiwii' I* ii'IhikciI i<> i'\i itIm' tliit

jMiwir wlii'ii iiilli'il ii|Miii til ilii Ml. Will-till r flit' |Mivvfr !•* mn'

i'iiii|ili'i| with a iliity >iirli ii> I Iia\i' iIi'mi ilii'il i- a ijut'>iliiin wliiili,

iirioii|iii>; tn uiir >v<ti'iu "I' l:iw, >|.i'iiking jft'iii rally, it fulls tn tin-

Cciuit of fini'i'ii'M Iti'iirli til ili'i'iili'. nil an ii|i|ilii'atiiiii fur a iiimi.

duiuiti*. Ami till' wiinlH ' it sliail lit- lawful' Initio, iicrdi'tlin^' tn tlii'ir

niitnnil iiifuniii);, |it'riiiiiniM' -awA i'iialiliii}<: \v >i'>l<< mily, it lit's ii|i<iii

tliosi', a.s it si'fin> to nil', wlio ronti'iiil that an iihli;.'atioii t'xistH to

I'XfTi'iM' this |iiiwt'r, to nhow in Ihi' i irriiiii'^tiinii'H of tin' i ii-i- .soiiii'-

tliiiijj whii'h. iii'roriliii;; to tin' |iriiiriiilfs I have niiiitioni'il, crrati'i

tllf olilipitiiin."— ./'(///'s V. /."</ //'v'-'y* "/ 0;7-</'(/ (ISM(t). ."i A|il'.

fas. JIJ, at ii|i. iJ,', -.'•,>;!; \U h. .I.(|. IJ. .•.?:, at ji. o7S, Karl

Cainm, li.
(

'.

• Till' woriK "it .shall 111' lawful ' aii' ilistimtly worils of |ii'rnii~'-

hioii only

—

tlii'y aif I'lmliliii;; anil iiiiiMiwi'iin;; woril-. 'I'lii-y coiiji r

a Ii'^fi.-lotivi' ri^'ht ami jiovwr mi thi' iiiiliviiliml naimil to ilo a par-

tiriilar thin;.', ami tln' Inii' nm'^tioii is not wlii'thiT tlii'V iinaii

soinrthin^ ililfi-riiit, hut wlifthii'. ri'f^anl hfiii;.' hail to thu |ii r.-<oti

81) i-nalili'il— to tilt) Mihji'i't-iniittiT, to tin' gfliiTal ohji'i'ts of tin'

stiitiitt', ami to till' jirisiin or chiss of jifrsoim for wliosi' hi-nt'tit tlii-

|Mi\vir may in- inti'inlt'il to havf Ix'i'U lonfi-rrt'il—tln-y ilo, or tlo

not, fi-i'iUi' II iliil}' ill the jii'i'soii on whom if is ((infi'rri'il, to fxcrfist!

it."—////'/., lit \>\<.
•.'•.".». '.'oil

; \j. J., at \>. "iM'J, L(,nl iVnzanei-.

"Till' lanj^uajrH (ci'rfainly foiiml in authoritio.s entitled to very

liif,'li res|iei'tj wliiih sjieaks of the word.s ' if tliall lie IkivI'hI^ ami the

like, when used in jiuhlie statutes, as iuubi;;uous uml siiseejitibh'

(aeeoi'ilinj? to eerfain ruhs of eiinstruction) of a iliseretionary or an

obligatory sense, is, in my ojiinion, imniurate. 1 agree with my
uoblu ami learned friends who have jireeeded me, that the meaning

of such words is the sanie, whither there is or is not a duty or

obligation to use the iiovver whieli they eonfer. They are |iotential

and never (in themselves) siguifiuaut of any obligation."— ///"/.,

at ji. 'l'-\'t ; li. J., at p. -"iN-"), Lord Selborne.

(The two hist preceding iiuotations are eited by l>ruie, .1.. in

Tliv Qi«,„ V. Jii,/;/,- Tn n,rr, l\XU7} 1 U. li. 44.'>, at ji. '14N ; tHi

L. J. U. B. 417, at p. 418.)

•' I du not think the words ' it shall lie lawful ' ure iu th'.tm.sel\es



s\\ i\'rr.H. lU

Minl.iK'i.ms at all. Tli-y ,„•.. ,.|>t vx..r,|, tn ..n,.,.„ t|,,tf i. ,.„w.t is

pvvn; mi.l i,^, /„/;,/,/ m.„, t|,.. .I,,ii... t,f ,, |,,„,,,. ,„„ ,.it|„.r,.\iT.'i!.o

it or l..,iv- it ..im>..l. if is ,„,f i„;„.„.,ii.. t.. „H tli,.t./„,W /;„.„.,

tli.'V luv tM|iiivai.'iit t.. Niyiii- thit til., .lot niiiy .|.. it ; hiit if f|,..

• •l»j...t |-.,i- ul.i, 1, il„. |..,w,r in ..,ii|',.M..| i, |-,.r il„. |,i,r|...... „f
.'tifnrrii,;,' a lijflit, il,,..-.. iniv !.. a .lut.v .....t .,i, t|,.. ,|.,„..,. ,,f tj,,.

]...«. It.. ..X.T.i- it f.,|- I|„. l„.||,.|it ,,r ,1,,,... ,v|„. I,;, v.. dial lijfllt,

\vli..ii r...|iiiiv.l ,.,, tli..ir li.j.ili. \Vi,..,v llfT. i, Mi.li ,1 ,l,ifv. it i«'

not ilia... MiiMt., t. ,iy tint tl|. vs.,rU , ,iif,.n:u- til.. |,,^v.r ar..

.•.|'iival..tit I., -nvi,,^, ilial I li.- .Lm, , nia-t >a.-i, i,.. ji. |i l,^ „„
lilfuiis l.-lLiw- tliat L.TaiiM. til. I., i, a .jiity .a.t .,i, t!i,.,l,,i ',,| a
lH)\v..r t.i ..x.'iviM. it, tliiit maii.laiiius li,., f. ..|il,.r,.,. it ; ||,at

(I.'|...ii.In ..n til., iiatuiv .,1 th.. .lut\ aini tli.. |,..Mli t tli,. .l,,n,..."—//'//».x \. l.ur,/ /;,/,„/, „/ O, >,.,;/ (ISMh, .-, A|.|.. <'a>. -.'11. at

I'.
-.Ml

; l!» I.. .1. H. H. •,,". at |. .-.ss, I,,,,l jSla.kl.uni.

" 'I'll.- w..nU an. -it shall 1... lawtul. \. , Tli.>.. w.nU may. ii..

.I'.iil.t. iiimI.t ...rtaiii ciiviiiiistaii, .•>. iiii|,o„. ,, .l,ity as w.ll as .•,,iif,.r

H l".\v..r. l.tit it is r,,,. tl|,,„. wli.. .•..iit.ii.j that th.y .1.. I...th t.. mak-
n

I

<'"•'• '"i>t..i.ti.,n. Nulliin- .an I. , Inar. r ,',ii this ,„,i„t tliaii

til.' jii.lgm.iil iif \.nvi\ Cainis in ./„/,><. v. /I,./,,,/, ,,i ihh.i-.l d^vi,,
•» Aj.p.Cas. -J I I, at |.,,.

•-•::. •.'.'!: I'» L. ,1. (i. H. :rr, . at ,..
.•„-».••

—Sonlhinuh- „,„l V„i,,l,.,ll \V„I,, r„. V. \V,n„l.,n„ll, l!,,,,:! „/
»n,//.... ( IM.NJ -J Cli, (i.»,j, at |.. <.(.: ; (i; L. J. Ch. ,i.-,:. at ,.. .;.V),

Limllt.y, M. Ji.

\l'l,.,i II,. Ay,,,., „/ „ ^l.il.it, .,,; i„,„,is..,n „„/,/,//„ ,l,.,nh„„
tlnnhi, ,,,Hj,n,,l r. „,/,„./,,/ /„ /„ ..,,n,s,,l „, stml ,.,„.

f'oniitt;/ irifli I'liiiiti riijl:!.-,,

" Wli.To the tfinis of thf statiiti. aiv n..t iniiMialiw, laif |,..i-

missiv.., when it i!> left t.. tli.- .lis,.|vli,.n ,>f th.. i,.r.s,,ns ..|ii|„,w,.,v,l

to <l.-terniiu.. wlit-tli.-r th.. p.n.ral [...w-.r . ..niniitt...! t.. tli-.m shall
I..' lait int.) ..x.'i,.uti..u ..r not. i think th.. laii int..iviir.. is that tlio

lt.<.'i»hitur.. inttiul...! that .li.sfr.ti..u t.. 1... (•.\..iviM.,l in ^tri.t c.un-

formity with i.riviit.- li^'hts. an.l .li.l ii,,t int..n.| t.. lonf,.!. li,.,.,,,.,. t,,

commit imisan.-eiii iiny i.lai.- whi. h nai-ht li.. s..l..et...l U,v that pui-
pui*.'."

—

M<lr<ii„,lihni .[''ilinii J),.^/n t v. //,//i j.s.sl ,, <; .V|i|.. ( as. lie;

at p. 2l;{ ;
)(> L. J. (i. B. .].(.•{, ut pp. :i(W. .;(,.•,, I„„.,l Watt^on.

Obligatory or Directory Provisions.

" 111 construing A.ts ..f I'iirliiimt.nt, pr.ivisi,,n> whi.li app.ar ,,i,

ihu lace oi them ohhjfut.Jiy, caun.jt, without stiou- misoiis giv..ii,

i

X
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;J32 LEGAL LNTEKI'KKTAJION.

hv lield only direttory."- Jt,ir/,ir v. ruhiicr (1S«1), 8 Q. B. D. 9,

at
J).

10; ;J1 L.J. (i. 15. ilO, (Jrove, J.

(.Sec also y/'yv7, j). 4:i }, " l)iitct(iry or Imperative Statutes.")

m

S

g

Restriction of Language.

" Wlieii t'roiii the iiiitiiic of the provision eoutaiued in an Act of

Parliament it is clear that a restriction must be ])ut upon the

ordinary and literal si^nitieation of some word or exjiression, and
it 's uncertain from anything to be found in the Act itself, or iu

the circumstances judicially cognisable under which the [irovisiou

was inserted, what the exact character and extent of that restric-

tion is, it is the duty of the Courts to put no greater restriction

than the nature of the provision and tlu; subject-matter to whicli it

relates necessarily inipo.se."

—

S/i//iniii v. Mitml/i' (1S,S(»), :> C. P. D.

4-i.>, at pp. 4.-)!», 4()<); 4!) L. .1. (;. V. Sjo, at pp. ^•,'S, ,s-J!),

The.sigor, L. .J.

" In this proviso the legislatui-e have used language of the

widest kind—'in all oases'—.so wide that if its full grammatical

meaning be given to it, the proviso will produce injustice so

enormous th.it tlie mind of any reasonable man must revolt from

it. AN'lien the language of the legislature, construed literally,

involves such consoiiuences, tiie Court has, over and over iigiiiu,

acted ujjon the view that the legislature could not have intondt'd

to ]!ro(luco a result whidi would be palpably unjust and would

revolt the mind of any reasonable man, unless they liave mani-

fested that intention by express words. The Court will not infer

such an intention from tlie use of merely general words. .S<jme

limit must, therefore, be init upon the words of the proviso, and

they nuist be limited with reference to the subject-matter which is

treated of."—/« re JirorMlmuk (ISN!*),--';^ Q. li. 1). 4t;i, at pp. 4t)-,',

Am ; ;J8 L. J. (i. B. .{To, at p. ;!76, Lord Esher, M. K.
" It seems to us that the canon of construction laid down in

Sfrnd/iiir/ \. Mimjan [(100(1), Plowd. 1!)!), at p. 20oa], and cited

by the Lord Chancellor [Ilalsburj-] in the recent case of Cux

v. Hdkis [(1S90), l.-> App. Cas. 'itKi, at \>. olS; (iO L. J. Q. B. f<r>,

at p. !t4], may be invoked with regard to the jire.sent controversy.

' From which ca.ses it appears that tlie sages of the law hereto-

fore have construed statutes quite contrary to the letter in some

api)earauce, and those statutes which comprehend all things in the

letter, they have expounded to extend but to some things, and
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those which jjenerallj proliihit all jieoph^ from doiiip such an aot,

thoyhave intorprcted to permit s..me p.^ople to do it, and tlioso

which includ,. ..y.-ry persoTi in tl'o letter they have adjud-ed to
reach tn some p.Tsous only. -.; ;,.. itions have always been
founded on the intent of thr e n;i.l..,t,„, .>;,:, i they liave rolhrfed
sometiin.'s hy coiiMdering tl .• i.se and n- essity of making the
Act, sometimes hy eomjiarin . ( w part of .he Act with another,
and sometimes by forei-n lireumstanc.'s. So thiit they have ever
been guide<l by the intent of the legislature, which they have
always taken accordinj,- to the necessity of the matter and according
to that which is consonant to reason and <,'ood discretion.'"—/// ,;

Slxinlnnl .Wni»f}(rf II, //<;/ Coiiipini,/. [ISU\] 1 Ch. (i-JT. at pp. tl Ml.

<i47; (iO L. J. Ch. 2'.)-2, at j.p. :!(»(», :;ol. i;,,wen. L. J., deliv<Ting
the judgment of the Court.

(See also w//c, ]>. .'51(1, " (}eneral W.irds and E.xpres.sions.")

Extension of Ordinary Meaning.

I/f/wrr iifi' i-iiriltiisfiuiirK ir/iir/i .s//(//<- f/,rif imnls hi „ xfatiih-

millet Imrr /imi nsn/ /,,/ tlir hijishitm-r in n si ns, /unjir Ihiin

thiir onliiiiir!/ ii""'iiii!/, flu' Cniirt i.s hoiiml ti, mul linn, in

fliaf xrnsr.

Till' ninr/arf that it iiinij haw hern better to e.ttmil n tifatnte to

other carets, or that it run iip/jurenfl,/ be ijathereil Unit .>.//,//

an intoitlon mix pri,l„ihle, i.s not enoiiijh to Jioitifi/ the
piittiiii/ of ini interpretntioH iijion the stnfiilr irhieh ii-imht

iieeemttite reuilinij info if iron/x ej-tenilimj the sf^ifnfe to

Hueh riiwii.

" It has long been settled that the language of modern Acts of
Parliament cannot b.' extended beyond its proper and natural
meaning in order to mc^t partictdar cases."— /'////,/•/„// v. J-Jiisfmi

(1S7;J), L. li. 1(! E.p 4!)0, at p. 4!)-.' ; 42 L. J. Ch. 87S, nt p. S7!»,

Lord Solborne, L. C.

" But it is a familiar rule of construct i(m that, although the
Court are prima /iieie bound to read the words of an Act accordino-
to their ordinary meaning in the language, if there are other
circumstances which show that tlie words must have been used by
the legislature in a sense larger than their tirdinary meaning, the
Court is bound to read them in that sense."— />'///•//<//• v, A''-.y.v lls<u))

w
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i c:

24 Q. B. D. :iSl, at \^. ^S't; r,'.) L. J. (J. ]',. 18;S, at p. 18f,, Lord
Eslier, yi. n.

' I tliiiik tliJit counsel i'lir tlir aii]ii'llaiits wiis porhnps ri<rlit in

fiaying tliiit >id. 14 [of fli,. London linildiiig Act, 1S!)1 (."(7 & ")S

Yict. c. cixiii.i] was prolialilv intended to cover such a case as flie

ju'csent. and jirolialily was also iiitended to cover the rase, not merelj'

of tlio erection of lu w liuildin^'s, Imt of an extension of old huildings,

although it has not hccn nece.--arv In argue that question to-day-

]'>ut the mere fact that it may have 1 n hotter to extend the

section to those eases, or that one can ajiparently gather that t^nch

an intention was iprohahle, is not enough In justify us in ]intting a

construction njion the section wjiidi would n<'ce>sitatu reading into

it the words whiih the appellants' enuusel has invited us to read

in. It is clear to my mind that we should, as the Court of

Queen's I'.ench said in I'lu/i rhills. Ldtiijr'iiliji ( JS.VJ), 'IW T^. J. yi. (
'.

(i-^at p. (iti), 'he taking upon ourselves the oHlce of the k'gishitun-.'

"We should \w. doing that whicli the (".^int, in /// /v Siiiizii»i,

Kr i„nir J)ans ((187(.), •] Ch. I>. W, ; l-', L. J. Bank. i;!7),

declined to do with respect to a ]irovision whiih, it was suggested,

ought to he read into sect. '2'-] of tlie JSankrujitey A( t, ISCil (;{-J i\c

V-', Vict. e. 71). James. L. ,]., .said (at \k 17,'; li. J. at p. \:]s) :

' That is a provision which might pei
' ips he very j>roi)erly nia(h'

by the h'gishiture; hut, to my mind, to insert it in this way hy
imjilieation wouhl not !). to construe the Act of I'arliament, but to

alter it ; it might he to impro\e it, according to tlie view wliich

some jiersons take of the matter, hut it wh)u1i1 certainly he alteriu*'

the Act of J'arliament, and enlarging still further the provisions

which the legislature has thuught fit to make with respect to sach

contracts.' I am the mure strongly driven to this conclusiou

because the proceeding heie is ]Mnal, involving [lenal eonserpiences.

and without making the alteration in sect. 14 which we are asked

to make, it cnuld not he prusecuted at all. I hiive certainly alwavs

understood the rule to he that where then; is an enactment whicii

may entail penal circumstances, you ought not to (h) violence to its

language in orch'r to bring peopU' within it, but ought rather to

take care that no one is brought within it who is not brou"-ht

within it in express language."

—

Lomldii Cmndi/ ('mniri/ \\ Ai/hx-

hiirji l)(iir;i Co.,[\SU!i,] 1 U. B. 10(1, at pp. IdS, l(l!l ; (i7 jj. J.

(i. B. •J4, at p. :J(), Wright, J.
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Implied Words.
'• Kvorv .lay I sco flii. iiPC'ssity dt' not impoitiiijr into f.tatiitcs

wonls wliicli arc not to hr loiui.l tli.'iv."'— A',/,,/ v. /!'>,•>;//
( |SK>).

Iv! A. v\; Jv 4(;(l. lit p. KiS, I'att.son. J.
'• It is not ea>y to fon,,.i\,. t]u,\ tlic trMiiiri' of that Act ; l,..nl

r.rou-l.anrs Act. Is.d 1:; ,\^
i ( yi,.,. ,, .j| ,_ , , i^ ,^.,„,,, ,,„ ,j^,„,

tlic wonl cxpiv^sly.' ni,.a,it to sii-uv^t timt wliat i- necessarily or
properly implied hy lanf.'iia^'-e is imt expre<se,l l,y .su,.li l;in-a"a>,'e.

It is ipiitc clear that wiiatcver the lan-uanv n>v<\ iicccssarilv ami
naturally implies is expressed thereI,y."_r/;„///„„ v f.i,,,/..

( iMis),
I^. K. I ('. I'. ••!74. at p. •,S7- ;;s L. J. c |. -j:. dt ,,

:\]'

Willes. .1.
'

'

"That [tlic imjilicatioii siijr,i:e-|e,l l,y eoiniscll is a jirovisi.m

which mi-ht perhaps h,. very pn.p,.|ly made by (he le-is!atinv
;

hut, to my mind, to insert it in tlii- way hy implication wonld not
he to construe tlie Act of I'lirlianicnt. imt to alter it, or might he
to improve it, a- ,M.rdin;i' to tlie\i,.\v which some persons t;ike of
tlie niattia-,hut it would certainly lie allcriti- the Act ol' Parliament.
and cnlar-ing still further the pr-.visions which the legislature has
thought fit to make with res] t to sudi . ontracts." - //, ,, ,S',/, -///,,,

AV j>>ir/r ]),nis (lsr(;), 1,. 1> ;• d, ]> j(,:; .^^ j,
4-.,. j-

j^
_,

'

Bank. lo7, at ]i. lo^. Jam '

•' Towers—I do not say anie terms precisely, but to the
same etfect—are hy iniplie: ;on .•onferred iiiion the Jloard [of
Works] such as were in express terms conferred hy the Act of
1S77. It is a Very lameiital.le way of legislating, that one sh.ndd
be driven to get at the meaning of these Acts hy removing
difliculties (as far as can he ihmei hy construction, rather than that
the intention of the legislature should be charly ex]iressed upon
the face of the Act."— //'/r/;vo>/ v. Fiyr (1SS7;, ;)(; ('j,. |), ,s7. ;it

pp. its, !l<l ; r,(\ L. J. (•!,. lODS^ ,,t p j'l,,;;^ ^orth. J.

(8ee also;/av/, p. 471, '• Repeal by Implication.")

C
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Section VI.

EH^M'LCTS, <'()X.S!:r,>CEX(i:S AND IfKSl'LTS OF
INTKIMMfKIWriOX OF STATUTES.

Kffi'ct on ('(iiuinciii r<iiw

KtToct (ill Jiirisili(.'tiijn...

KITc'ct iin ('usti)ins

EflVct on iiip-oxi>tinK l!ij;ht» .

EITcit on Conti'iifts

KIT- rt on "Wills

]v|uitiililu Inti'vpri'tMtion

Itiitional iind liiii.'lkial Intcrpretiition

Arjcnniont t'l-nni Ini-ijnvcniiiicc

Injury to 'I'liiiil l';ntii's

Int('r]Mctii1i<in innilniinj; Injiistii'i' ...

Int('r])ictiition i>y llrfi-rcncc- ...

Scvciiil Stututo.s to lie ronsti'ut'd iisi Ono
StMtuti'.-* //( /I'll I iniifm'ii

Consolidition of Statutes
Anicmlin;,' Statuto
Coditiriition

( '(itilriiipnriiiird K.r/iniitiij—Anciriit Statutes
Derisions on Statutes ...

I'lactici', Jntiijpiitation liv Kofirt'iicc to

Rules, Intel [iietation by liit'erencu to

rAOK

. a.j-

. :i.'!H

. :i.'is

. ;»((

. ;i4i

. :m2

. :W3
. 3U
.
34,

•)

. ;u.-)

.
:!.)(

)

. ;i.-)i

. .'J.);!

. x,r,

. ;i:is

. ;i7o

Effect on Common Law.

T/ir rnnimnii lair tjins p/air fo a xfatiifr irlicir thcij phtiuhj

(llfir.

"It is a niMxini in the eomnion law, that a statute maile in the

affiriiiative, witlinut any negative exju-efiscd or implied, doth not

take away the common law."

—

'i Insf. '200.

" Statutes are not presiimod to make any alteration in the

common law, further or otherv.iso than the Act <loes expressly

declare."— .//Mz/y v. JSohnli'iiit (JTdS), 11 Mod. lo(t, Trevor, C.J.
" It is a sound rule to construe a statute in conformit}- with the

common law, rather than against it, except where or so far as the

statute is plainly intended to alter the cour.se of the common
law."— 7y»' Qiirni v. J/(;/-m (!S(i7), I.. 1{. 1 C. C. R. !)(), at

p. {)> ; m L. J. M. C. .S4, M p. S7, Byles, J.

" It is right to bear in mind that, as Lord Coke says, ' It is a

maxim in tlie common law that a statute made in the affirmative,

without any negative expnssed o»- implied, doth not take away the
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common law,' •> lust mi Affirmative w.t.Is mnv no -loubf 1...
us(..l .0 as tn imply a nogativo, see I'low.leii. Com. IVi. l.uf I take
It tl.e j,.oneral prin.-iple is that thus lai.l .lown },v Cressuvil, J in

p..^s.s; t>. rw.aRs-.atp..^Mi./tom;.keth;:o;d!
Pivuig nn express liberty or rifrht have the ..flVef ,.f eo„trol!i„cr „r
linntuif, that which w<,uM otherwis.. e.xist, they n.u.st he very
plain. ~U,rhr V. Ashhn,!/ li„ih,;„i Cn-rim,. ('„ (fyJl) T if

(Brett aiMl (.rove. JJ., coneunin,-, .-ited an,l applied by
l^ord Jfatherley m the same ...ise on ;,r)peal (Is;.-,) L R 7 U L
0.>i, at pp. (is.j, (iS(i ; .14 L. J. H, j./-^ „j

J,

.^,„-^'

" Bla-k.stone. the hi-hest -onstit utional and le^al authoritv with
referenee to the law of |.:„..laud. when treafin.^ of statu); law
8 utes [vol.

1 p. S!IJ.
. Wh,.,„ H,o eonimon law ,,nd a .statute differ'

the ..ommon law give.s pla,.o to the .statute.' "-A'.vr ;/-,„. Co.n.iJ
xm,n: V. .Uunson (1877), -J App. (.'as. 74:]. at ,. 77.-. • 47 I T
Q. 15. l!M,atp.-J(IS,LordOoidon.

''", 4, L.J.

-'The Aets in question LMeivhant Shipping Aetsl .seem to me
to !«' valuable one.s, and the faet that ti,ey interfere with a
plaint.fls eommon law rights is no reason why thev should be
...nstrued differently from any other Acts of i-arliament."-77..

BuTt j" ^ ' '
^

'•
^'' '"' "' ^'- -'

'
'' ^' '^- •'• *' "^ V- >

'Where an afflnnative statute is open to two ..on.struotions,
that eonstruet.on ou,.ht to be preferred whieh is eonsonant withthe cvnmon law."-/.'... v. .SW/mA..., (///./„,. „,,, r,,,,,,!

, n u
>r.i, at p. :577

; 7(» L. J. Q. B. m, at p. 4-J7, AVdls J"A general Aet must not be read as repealing the' eonnnon law
relating to a spe..,al and partieular matter unless there is some-thing „, the general Aet to indicate an intention to deal with that

w
5
c
S
Xm

3

EflFeet on Jurisdiction.

"rn-pt b,, r^pr,'.s. r,unj,u,;,r or nrrrx.an/ impli,„tio„.

"There can be no doubt that the principle is, that the juris-aic^ion of the Supreme Co.rts can only be taken away by posit^e-d clear eiiaotmeuts in uu Act of Parliament,"^I.C.*^
Mu^.ol,u a«42;, ^ CI. & J.-. 185, at p. 000, Lord Campbell.'

z
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"Tlu' gonoral rule undoubtedly is, that tho jurisdiction of

Sui)orior (,'()iirfs is not taken iiway cxccjit by exi)rcss words or

neccssnry implication."— J/A^w v. /y.v (1S4-'), 4 M. & O. ii\. at

p. 4-.'4, Tindal, ('. J.

" No rule is bi-ttor umb-rstood tbaTi that tlie jurisdiction of a

SuyMTidr Court is not to be oustid uiib;ss by express languajre in.

or obvif)US inferenif' from, some Act of rarlianient."— 0(v»«/ v.

Jlirmr;/ (IM77), -' Kx D. --Ui;. at ]k :i4S ; 4(1 L. J. Ex. 4H1
. at

p. 4S2. I'oUock, B.

Effect on Customs.

Ciintohix, "»• riijlilx III' II '^niiiliir ilisiripliun, iirr nut fo lir hihi ii

'iirin/ III/ :iil'ifiiiir or inllinnl ilislnu t in-n/s.

"Thi're is no doubt that, as a «,'encral ndc. customs or riglits of

a simibir descriiition arc not to be taken away by inference or

without distinct words."— ^'/v(// v. '/'//< (^lurn (187G), 1 App.

Cas. '>l'-'>, at p.
'>''>'>, Lord Cairns. Ti. C.

s

CO er

Effect on Pre-existing Rights.

T/ir i/in'lli/ III' II lirir rii//if ilin'x imt ul' lirnxKltil ilrsfrni/ <l lii'i-

fiuiii^hi ixIkIiiii/ riijht.

Still nil a ilo nut tiihc ninii/ I'lixliiiij /,riniti' riijhtx f.iript hij (.r}irc\K

iiurili, or III) jiliiiii iiiiiilii-iitiiiii. or mrrsxuri/ iiili ni/iiiiiif.

"I do not dispute the gcni^ral jiroposition that an a'Kmmtive

statute giving a new riglit does not of itself and of necessity

destroy a previously existing right. Hut it has that effect if tlie

apparent intention of tlie legislature is that the two rights should

not exist together."

—

(/F/n/nrti/ v. M'lhin// (ISOT). <i H. L. Cas.

14'J, at p. l')", Lord Cranworth, L. C.

"When a staltitc is passed creating new rights, it ought, if

possible, to be so construed its not to extinguish existing rights."

— Walton V. WiittiHi (i-^^dti), L. Ii. 1 V & M. 2Z1, at p. -J-JS

;

Ho L. J. Mat. Cas. !>"), at p. ito, Sir J. V. Wilde.

" Now, we agree with the principle of law stated by Sir K(amdell

Palmer at the outset, that vested rights are not to be taken away

without ex]iress words or necessary intendment or implication."

—

Rnmlolph V. Mllmnn (lSt)«i, L. R. 4 C. V. 107. at p. 11-i; ;38L. J.

C. P. «1, at pp. 8=5, S4, Kelly, C. 15., delivering the judgment of
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the Court (Kollv. C. K, Iln.mw.ll. ChaunoU, an-l l'i,..tf. 1313..and Lush nml ][nniifn,JJ.).

"Tlu. .anou of ..o„sfru...iou a,,,,li,,,l,l,. to „.,.,, a st.tuto [Douuuion
A.t, .1, ^ ,..

. ,, K,] ,s. ,i,,t it ,„u>t not h,. .Wmod t,, tak. away or
o.vtn.,u.sh th. ri,ht of ,1,.. n.s,,o„,,,.,, ..on.pany. unh-ss it a,.p.,V ...xpross wo.ls o.. 1,. ,,bin i,„,,,i,.,.,:,.,, „.at it was fh- intention
of th. ....la ,.n. to .lo so. That ,„.i„,.i„,.. was afnnn..,l in n,n-rn.,.

^;'/.r..s.r,|^,,,H^,k...,..4IKJ.,,,V,H.|.•!Sa,.„„awas^K.o;;-
n,.od_mflH.nvont.as..of n, AV,. ,/',.•„ >..,...,.,. j,„„Z>
[ IH..),^.\,,,.ras.7.:!; ^7L....an. ,l.:<]. 'IV ..nunmtion
ot th,. ,.nn..,,,l. .s. uo ,1,„.,.,. ,„u,.h ,.:.si.,r than its a,,,,li.a,ion.Thus f,..,. ,,.,,, „... h.w a,,, ,.s to 1,„ ,,lain-that. in o..,i...- fo
tak.. aw,n h. n^ht, ,t ,s not snfn,.i..nt to show that th. ti,in,^ san,-
hono,l hv th..

,, if ,, .willofsh.,....,,,,,si..aln....,..sitv;,an
'- to th,. n.^ht

;
:t nn.st also h.. shown that th. l...islatu,- hav.

author,., th. thu.g to h,. ,lon,. at all ov.nts, ,.nal r,.,vs,...,,iv.. of
>^ r.^s.h]o ,nt..rf,.n.nc... with existing, ri^l.ts."-;;'./,,,; ,;,„,,,„
AW.r,,. y Uu,/.or,n„/ ./..„/,.//.. /.'„//. rv. (lSs->,, 7 A.m.Casl-S,atpp^lS. ,8. ;.,,...!., ,t.. ,:,„,, ^ Lor, I Wat so,,
delnonng th. ju.lgniont of th. Ja,li,.ial ( 'omnutt..

"1^10 ro.og„i.,„l ,„1. that statut.s shouM h. i„„.,,,r.t..l if
I.os...hl. so as to r.s,,.,.t v.s..,l rio-hts. '•_//,„,//, v. in.,U. (iS.St)^^Q.KU-4, at,,, o,,, .:MW. aK lo., a. p. 17^'
Bowcn. L. J.

'
1

• " ~,

"In th. .on.strn.fion of statutes, you must not .onstru. th.words so as to tak. away rijrhts whi,.h alr.adv .xist..] ],.fore the
sta ute was pass.,], unl-ss you hav. plain words whi.h indi.at. that
such was th. inf.ntion of th. l.;rislatur.."-/. rr (',„„. (ISS!.) 4:}

Hairtrr,,, [18!»,s] \\ (l-'J, at ji. 7o).

'' Tlw Xiirtli E„strn, Riiihraii V. Crox'ila,,,! {\m'\) ;{•» L I ('1,M, .loos not .stan.l alone. It is one of a series of i.ases of whieh
l,rmt H,..f,ni llaihnuj v. C-f,, CrMwr lirirk (\, rm<»4]-> fh
1-^-

;
'i-i L. J Ch. .J0(., is another, whi.h afhr.ns a principle' that

legislation wdl not be eonstrued as interfering, with .xi.stin-^ rights
unless a elear intention to do so can he gathered from the language
used. —R''a.y.Lon,lo„.,mlXo>ih H'r.hn, U,nhan,,\W.m 1 O R
" <!f ^.'-

'I^^ '

'' ^ ^- ^- ^- "•^^- ^' V- ""^' ^'-llins, L. J.
Iheir lordships are also influenced by the consideration that

the eflect of the appellant's construction would be to take away th.^
respondent's property without any compensation. Such an iuten-

CD

i
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tioii hIioiiM not bo iinimtoil to tlic Ifpisliitiirf unlt>i<s it b« oxprBssed

ill uiii'<|iiivoiul terms. 'I'liis j)riii<ii>l»> liiw fri'iiufiitly been roeofj-

nized bv tlic ('units of tliis coiiutrv us ii niiioii of I'oiistructioii, and

was ii|i]irov(Ml umi iictt'd on by Lonl Wiitson in dclivciin^f tln'

jndgnii'iit of tills Hoard in Wmliin ('oniifiit Itnil. Co. v. Wimlsnr

anil .l„ii'i/i>./ls Itnil. Co. (IhS','), 7 Aip]).
< 'us. I TS, at ].. 1S,H

; ."il

L. J. !'. «'. |:{. lit !•. iX."—r<illlHli.ysii,i,rr "/ J'i(l>/lr M''//..i (( il/f

Ci,h„ni) V. Lii'j'ui, [litOlj A. (.'.:!•">•"), lit pp. :iti:i. :{(;t; li L.J.

1'. (J. !H,iit !>. !>'J, Lord Diivt»y, di'livi'iiiif^ tlic jiiilgniL'iit of tlic

I'rivy Comicii.

(Sec iilso jiiisl. "Stiifuics intcrfcriii'jr witli Private Iti;.'lits and

Interests," "Nc'W l{i<rlit or Tjiubility mid its Itcniedy," and

*'8aiiio OU'ence with diib-rcut i'linisliiuents.")

Effect on Contracts.

"Where the (|iicstioii is, whether a covenant be repealed by Act

of i'lirliiuiiciit y tliis is the dilleniicc, viz., wliere 11. covenants not

to do an act or tliiiip; which was lawful to do, and an Act of

I'arliiiiicnt comes after and compels him to do it, tlio statute

repeals the covenant. So, if 11. covenants to do a tliinj; which is

lawful, iind an Act of Parliament comes in ami hinders him from

doing it, the covenant is repcded. [Vide iJvcr. •,'", ]p1. "JTS.] 15ut

if a man covenants not to do a thiiij; which then was unlawful.

and an Act comes and makes it lawful to do it, such Act of Par-

liament docs not repeal the covenant."

—

Jin nslir v. h'ifn'u//

(IO!>S), Salk. p. 1!»S, /", iiir. (cited by Maliiis, V.-C, in yncii'iifi'K

Loriil liiKinl V. ('t)ttliiiiliini, Li>c>il liunnl (iST'.t), Vi Ch. I). 1 i'>, at

p. 7:51 ; 4.S L. J. Ch. •,'•,>•), at p. -JJ!)).

" 1 think every contract, which does not » /yf/vsv/y provide to the

contrar}', must be considered as made with reference to the existiiij:

state of the law; and if, by the inter\ention of the legislature, a

change is made in the law, whii'h in any degree affects the con-

tract, such contract, made without some clear and distinct reference

to the prospect or possibility of a clningf; in the law, does not hold

with reference to the state of things as altered by the new law.

I am not aware there is any authority which expressly decides this,

but also I am not aware that there is any authority to the contrary.

And I think the intervention of the legislature, in altering the

situation of the contracting parties, in principle, is analogous to a

convulsion of nature, against which parties may provide; but it
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they havo not ;,rovi.l*.,l. it wn,i!,l ponornllv ho ..o„s,M,.r...l n.
fxcfptod out ..f til., mntract."— 0,.//v//,/ v. //,,•„/,/• (|,s.-,j) ;{ y ^ jj
i'VJ »t ,,. (ITS; ,>;( L. J. ,i. ,{. ;j,,,^ „j |, .,„_ ,,^,11^^ ^ ;,

jj'^

•_'J
fin.l in Mnxw. ;i .,„ tl,,. f„f,.rpiv.atio,i „l' Sf„tut... f 1st ...1

I'^.-)].!-. 1N». ill u«.ction h.-M.I,..l, •(•o„sf,.,„.,i,,„ M>,';,inst impuir-
inf? .>}.li-ati-.„s, or ponniKinf: ...Ivanti.j:,. Ir„„, .„„.', „wn wrun^ '

th.. prinnpi.. ivsultinjr )V,„n fl.,. v„rin„. autlp„iti..s ih.., ll..,.t...'l

.'.vjm.sso,l ,. foUowH :_'(»„ ,|„. ,.,,..,,| j,..;,,,.;,. f „,„•,;„„
mjusti..,. ,m,l ul»unlit.v. any .on^tnirtjon uoul.l 1,.. ivj.vI.mI i}
.•MU,... fr„ni if won. pnssil.l... vv|,i,.|, ,.„ahl..,l a p..rs„n fV ,l,.f..at a
stat.it... or impair an oliii-atinn of Lis rontrart l,v i,is own •..•t or
otlu-rvvis,. to profit l,y liis own wio,,.-.' of n,;;,!,.- author .'i'v,.s

many iiistan.'..s."— <,v,/,v//, v. UV/,//,/ dssi;, |s (^ ]\ j, 'i,,,!

at
p^

•-'04; .-.(i L. .1. ,1 M. i.n. ,„ ,, ,;.,_. ,^„,,, ,.,^,,,.,, ^,;
,^-

' '

(S..e also/W, "Av.^i.lin- Sf,itutr>- and " KllV,t nf U,.p..,ii.")

EflFect on Wills.

"A testator who knows of an alt nifioa in tho law (a. this
testator must he piv>un,..,l to hav. ,1om.-). and .h,,..s not ..hooso
to alt.T his will, must h.. t„k..n to ni.an that his will shall take
etle.-t acronhnfr to tho ii-w law."— //„./,„/ v p,,/,,.,^ ,|s7t|
J;. U. 1!» K-i. 271. at p. -,'74: 41 L. J. Ch. in, at p 144*
Sir (I. .I..ssel. M. II.

. 1-
itt,

" For i.urpos..s of ...mstruetioii [of a will] those ruhw whirl,
prevailed wh..n th- will was „, ,d,. and with ref-r-n... to whi,.h
wills may he fairly pre.s„me.l ,o hav.. h.m fra,n,.d must he
observe.!. The reas.,ninj: of tl... Lord ( 'han. ..ll„r [L,,,,! Selhorn.-lm Jo>„s V. 0^/c (!«:;{), ],. n ,s ('],. i,,.^,^,,, j,

,.,.-. ^, j^ ^ ^,^^
.5 54, at p. 31.i upon thi.s point appears to us unansw.'rahi.., anil we
do not regard the case of //,/./>„/. v. /',,//,,/

, 1,>74,, j^ ^ ,,, j.^,j

•^71
; 44 L. J. CJi. 14;{ a.s i,.ally in..onsi,trnf with this vi.'w in

that v.^ry case the Alast.T of th- Rolls (Sir Cr. .J.-ssei; said (L ll

1 P-
'''V,

^': •^- ''* !•• 1^-*)
= -'i^'"' A.'t .lo,.s not aff....t th.. meaning

of the will
;

It mily alters its I..gal o,,..ration ' The ..onstruetion is
not altere.1, though the legal ..(f.-t may he diir-rent.as was point-.l
out by L.r.1 .Justi.-e Fry m ('o>,..r„/./r v. ro„s/a',/, Hsju, II
Ch. D. Ml, at p. (is,;

;
4s L. .T. Ch. G.M. at ,,. .i.'-"-/. .. v,,./,

(1;S84), 27 Ch. D. IW, at p. IG!) ; 0} L. J. Ch. 14:5, at p 144
Lindley, L. J.

"An extension, whether by statute or otherwise, of a testator's
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•M'i I.K.dAL INTKUPHFTATiON.

powor of tlispoMtinii in flh' intiTval Iwtwt'on lh(» innking of liin

will luul of IiIh ili-iitli (locH tint iilti'i- till' iiiciiiiiii)^ of hii« laii^'iitigi>,

tilthoii^rh Hiiili f\lt>ii>iiiii will iii'c I'-ixiuily I'lilurffc flu' Ifjjul cll't'ct nf

tlmt liiiijriui;;<'by tmikiii;^ it Mpiiiy to iiinfi'olijcff, tliim it in'ovioiiflv

wouM liiivi' ii|ijpliiM| to. This i- '|uiti' cniisi.stfnt -.vitli Jdhis v. Oi/fi

(|H7ai. I.. U. M Ch. !!»,»: H li .1. Cli. <l.t;{. anil /// /•- M,irrh

(IM.M41, -'7 CIi. I). Kiti; .".I I.. .1. ("Ii. n:t."-/// ,v lin.hjrr :

Jh'otti/ifiii/ /li)x/iitfi/ tiir ('niiiiiiiifi/iiiii \. l,iiii\, [|S!(Jj i Cji. u'ltr, at

ji. :WMi, (i;{ L. J. CI,. !,st!. lit |.. jss, hin.ll.-y, L. J.

Equitable Interpretation.

"It is I'ft'ijiii'iit ill our lMH,k>. tlmt an Act iiiadc of lat(' time

shall lit' taken witliiu tin' I'liiiity ol an Ait inaili' Imi^"- tiling lifforf."

I'lriiiiii's t'tis,, \ \U'\\. Ill iciti'il |py Ciizms-llanly, L. J., in

lit n llo/lu,, /•;.v/'rt/,.N.
,
\>M):>,\ > Ch, Kll, at y. 474; 7',' h. J. Cli.

(iO--). at p. tiUid.

" Wlieii' .sonio collatfral niaftiT afisi's out i>t tin* fjcnrral words,

and liai'jM't'H tn be unrf;i.>^i>nu1ili' ; tluTo tin' ju.'i.;:fs arc in dcft'iicy

to c'oni'liidi' that tlii.s CO . "KMiic wa.s not fort'sccn l>y tho rnrlia-

int'iit ; and thcn-fdn' the, arc at lilii-rt v to cxjiound tho statute liy

equity, and only iiikhhI liur disree-ard if."— 1 Itl. Coin. p. !tl.

"As for eon.struing the .statute liy cijuity, ciiuity is synonymous

to the Tiu'aiiiii}^ of the legislator."

—

T/ir Ixiinj v. \l'illliiiii>i (17o^'),

I Wni. HI. !i:{, at p. !»o, Manslidd, C. .1., <! t„l. ,„::

"Lord Chief Haroii Coniyn says. ' A penal statute shall not he

extended by eipiity, and the j;encral words of a penal statute shall

bo restrained for the heiictit of hini a;,'ainst whom the penalty is

inflicted.'"

—

1-lttihir v. Lm-il S<,„i/r.s (l.vjd), .5 13iug. '"'••l, at

pp. oHO, .-,,m, Best, C. J.

"It is by no nicaiis unusual in construing a statute to extend

the enacting words li ymid their natural import and effect, in order

to include cases within the same mi.-«'hief, where the statute is

remedial. It is ii mode of construction as familiar to every legal

person, as expounding the statute by ecpiity."

—

Diiin iiml Cliiiiilrr

of York V. Mol'llihiinih ( IS-JM), o Y. & J. l!t(i,at p. -'1"), Alexander,

L. C. B.

" If there be admissible, in any statute, what is called an equit-

able con.struction, certainly such n construction is not admissible in

a taxing statute where you simply adhere to the words of the

statute."— /'.//•//y/.v/-<« v. Att.-G,n. (1SG9). L. U. 1 II. L. lUO, at

p. \U'/ ; "W L. J. Ex. 205, at p. '.^17, Lord Cairns.



HTAII'TFj*.
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Rational and beneficial Interpretation.

'• It is til,, .luty .,(• til.. Cniirt to tin,! .,„! what tli.. m.-minp .,f

thn iH^iKJatiuv is. an.l U, atturl, a rili..,,,,! aii.l iM'ti-tirial uwnmuf:
if iMivsiM... ratlin- tliaii an iiTatin„al mimI an iiiiiiiioii> ni..fUiiMK. t.i

th.. ».tatut..s wlii.j, liav.. I n pa.s,,.,! l,v ||„. l..;;i,,latui-,"— .1/, ,., ,/

Sf,,/ ,n,.l In.,, Cn, V. \„,,/,.,- ilss-J), <| ^ \\ j ,, ,;4,s^ „t ,;,;„.
•">! F-. .1 (i. IS. »:(!, at \>.

.")S|, J, •«>,.!, M. |{,

7'//- //„„V ,;„so„„/,/, ufl,,;, i„l,,l„;hlH„„. In l„ ,i,l,,i,f,,l.

"1 •|iiif. a-ivf tliat no ( •oi.it is .ntiti-,! t.. .l..,,art tro„i th..
ii.t-ntion of ,!,.. |,.;jislatuiv as a|.,„,iin- fio,,, tl,- ^^onls of fl...

Act, lH...a„s,. It i.s tlioM;rl,t unna-onaM.. |!ui wIi.t,. tw „i-
Htnirt.ons a... o,M„. tl... Court n.ay a,|o,,t tl... nior- r-asonaM- of
th.. tw.,.'_r„»,//,s.v „/ l!,.ll„s V. K„-l.,:,/.l„ m,/, ,;,o,/.: (o,„„„s.
..«;,,.. ,l,s,s-..,. 7 All,., ('as. <l!.|, at ,-. r.r.'. I,,,,! l;i,.,.kl.uru
(flt.^.1 l.y iMirwll. .1.. in CI;,,,! I,„„l„„ l-:/,.i,,r L„,hl„„, Cu,^ ij,i_
V. L,i,il,i„ ('u,'i„„„i,„„ (liKMh, Nj I,. T. r,.\i\, at p. .,.•!•,>!.

"Th.. riil.s for till, .onsfrii.ti.)!! of statutrs luv v.rv lik.. tlios,.
wlu.h apply to th.. .onstnu-tioii of o,|,..r ,io,.mn-iits. .:sp..,.i„|lv as
r..ganl,s on.. ..n,..a! ml... vi/,. that ,f it is po>sil.l... tlu- w.,r,is ,'.f a
otutiit,. niiLst I... .•onstra..,! .so as to ;:iv.. a .s.-n.^ihl,. m.-anii,.. t„
tluMii. I'll., wonl. oujrlit to 1„. ..„n,tru,.,l /,/ ,-, . „„„,,. ,.„i,„, ,^"„„,
'"''• '"''''' " •^'''"'" 'l'''"^"). -'•-' U. li. I). .<|;;, at p .-,17 • .-,8

L. .J. U. J'.. 17 J, at p. i7.>. IJow.n, L. J.

" Wh..n an A.I is op,.,, f,, two ..oiLstriL'tions. that .•onstri..ti..n
ought to he a.lopt..,l whi.h is th.. nior,. r..as.,nal,|... an.l th.. h,.tt..r
.•ak.,ihit...l to giv,. ,.Ho..t t.. tl... ,.xpr..>s,.,l i„t..ntion."— /,/,„>//,/„ v
\,il, nl (il,„„n,;ju„ /.V,W/. ^ |s!),s]

| t^. ji. }7:;, at p i7.H- (;7
L. .J. <M$. ;{(!.>, at p. :!(i,S, Chitty, 1. J.

"A Curt ot hiw has n.Mhing t., -lo with th.. rt.aso„aM..n..ss „r
uur,.a.s.,„abl..„..s.s of a jn'ovisio,,, ...x. ..pt ... far as it n.av l„.lp tli..m
.1- interpreting what tl... l..gi.slat,.r.. has sai.I,"-rw; v CI,,,,!,.,
A. V,.„,l,r Co., [IIM.I] A. C. l(.-,\at p. |(i7: 7m J, J q u ,^,
atp. 18;$, Earlof Jlulsbury, L. C.

"

' '

(See aW. „./,, p. :i>i, ".Statutory huiguage operating unreason-
ably (jr absurdly.

)
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E ^

Argument from Inconvenience.

Thf 'in/iniii iif (rotii iuroiin iiii inr is iiof In lir liijlitlil iiiti fhlimil.

" W«' liiivi' iM'fii !*troii)jl_v |>r<'!*it<tl witli fln' iiicdiivi'iiii'iicvH tliiit

mn.v ri'>iilf fiiini thin (•i)ii>lni(ti(iii of flic hlufiiti' W^ art' not

iiiw'iii*il)li' til tlii'in ; Imt tlw only |irii|nT iMVif nf tliat iiigiimt-iit i:»

to miiki' till' Cuiirt laiitifius in funning' its jiuljjini'iit. Wt- mnnnt.

on that acriiiint. |iiif ii I'uicfil I'Diistiuitinii un tlic Ait "I" I'iirlianK'nt

("»7 (j.'u. Iir. .-. !»!•)."— y/./// V. rnmUui (I.s;;M), W M. <\c W. •-'<!•,

lit |i. '.^"•"i, I/iitl Aliingfi, (
'. 15.

"Tlio jj^t'ntTal mil' for tin- coiiNtriiction of Acti* of Parliaim-nt is

that till' wonls arc to Im- rt'ml in tln-ir |)o|iiilar, natural, iiml

ordinary sensf, pivinj; tiii'in a incaniiip to tlidr full fxtfnf ami

Cttimcity, iinli-ss tlicri' is reason upon tli'-ir fan- to holifvi' that tlii-y

wi'rc not intiiiili'il to htar that ronstrmtion, Ihmuusi' of sotni'

inconvt'nii'ni'f whiih mouM not liavi- lictn ahsmt from tin- niiml of

tlif fraiui'rs of tln' Ait. whirh must arisi- from tlif jrivinp thfin

»ui'li hirg." sense."— /;/-7,.> v. .|///.s'.// ilStl'Ji, I'M', l!. N. S. \>, at

p, •,»:(; :i-,' 1.. J. «'. 1'. ">i, at p.
'.".. lUles, J.

" Tile ar^unnnt from ineonvenieme is not to he lijrhti; 'nter-

taineil, ami never for the jtui|iose of ioii>triiine- ,t statute whiih is

dear in its terms, ami iniliratis. unmistiikiahls , the iiurpose ot

the Icgishiture. When the worils are ohsiure, ami the purpose,

therefore, more or less iloiihtful. it may help to a rijrht umhr-

stanilinp of them."

—

llnltm) v. Ilnr/irr (IHM)). 1 App. ('as. ^()4,

nt p. 471, Lonl O'llagan.

"With regard to im'onvenienee, I think that that is a mo.st

dangerous doctrine. I agree if the inei>nvenience is not only great,

but what 1 may call an ahsurd inconvenience, by reading an enmt-

nient in its ordinary .sense, whereas if you read it in a manner in

which it is capable, though not in its ordinary seii.se, there would

not be anv inconvenience at all, there would be reason why you

should not reail it according to its ordinary grammatical meaning."

— T/ir QiKill V. Orrrsrrrs (,f 'ri,„l.ri,/<jr (|S,S4), IM (i. ]\. I). -U'-K

at p. :i4-.> ; r,:\ L. .1. ti. H. 4SS, at p. 491, Hiett, M. U.

" In con.sidering what is the true construction of an Act, 1 am

not so much affected as some judges are by the consequences which

may arise from different constructions. Of course, if words are

ambiguous, and one construction leads to enormous inconvenience,

and anotiier construction does not, tlio one wlucli leads to least
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inoonvfriienri- i» ».. »... prolVrr'. I. "—/.',/,/ v. /,',,./ (|m,h»I|..;| ci, |).

»(•;?. lit |.. tM7; .V. L. .1. (1, .MM. at |.. .'!».-. ('..tt-.n, I,. .1.

" I all) iii>t fnii.l iif thr iir;fniiiflit -ih iiii„„r, tiiiiifi : hut I lliiiik

if may cirti.tiin.'x l.'-itiiiiut..l\ Iw uwd wh.h the iir>fiirii»-iit mi tli..

..th.T M.l- I.-.i.Ih t.p a iv«iilt su mii,i.t a« that whi. h ha^ J«.,.|, .nil.

tondf.! tor Imt.-. I .|,. i„,t think tli.' h^^i.hitur.' ran hav int li-.l

to lain;.' ah.ait xiuh a iVMilt. aii<l iiih- has tn h... wh.'th.T w.liif

.ilhi'i- vi.'W i^ Hut ih.' tin.. ,,n.v" —.»»/„„ /'„/„ »»•„,/«, /,/,/ y.

/>»/»/»//, [1!HM! I K 15. ,.',.,. at |,. Ml; r.; I, .1 K It (US at

1.. •,'!;!, Will^.. I.

(S..,. uIm) /«.>/,
J.,

isr, "CiiiVfiiiriH-,. aii.l ll|iM|iV(.iii..|icf.")

Injury to Third Partieo.

"On liriii.ipl.. if is .,.|taiiily i|r>iraMc, in ..in>ti!iiii;; a -.tatut.-.

if if 1". iM,>siM.., f., iivoi.l .xt.iMliii^r it tu .ullaffiai i-llfit^ an.l .•oii-

».(M|n..nr.> iM.y.m.l tlu- >.-u|„. ,,t il,,. rr,.u>m\ nl,j...t ami \«,\M-y ,,f

fhf Ntafuti' itMlf. and injniiuii.s ti, (hmi |iaiti..s with whose intfi..sts

thf sfafnfe iiff-I nut innl ilcics nut |.rn|V>s tu ilir-MtU' <h'al." -/;./ /

'lllll U'l.sf l„<li<i Ih,,!.- <•„, V /fi// ,1>S'J,^ .', cii |> I (_ .,, ., .,;j.

•"!,' L. J. fh. II. at |>. »7. Lur.l S,.|h..ila.. I.. C. ,it...l Mini

upplicd hy Lur,l Fi,.|,|. (hiiv.i:,,- til.- jii.|}.Mii.'nt of thf .ludi. ial

('..niiniftcc (Karl S..lh.,iii... I,..r.| Watv.n, Lunl Vu\,\ an.l Sir
liaiiifs IVacdtk) in ludlli.n v. Win,,! iliKHh, l.", Aiip. ('a>. ".('.;!, at

p. :5ti7).

so

XB

C
c

Interpretation producing Injustice.

T/ir /nii-ldlinv iiiiixt iii't l<t .•iiiipnsiil In iiihliilt,, </./ ,i f,i,li,itl,h

lll/llxfll'r.

Ill II iiiiilhf III' iiiiy:fin lllll iilixfriirf jiisliii rn/iiins or jnsfifii^ m,
ill Jill rill rrlriiiii tin i .^lnhli.^li,,! rulis i,i' mh rpri Inliim.

]\ lirn llii liiiiijihiiir „fii sliiliit, is rlmr m.il iiiiiii,il,iiini,iiy it

iiilisl hi' iiilrr/iri till ill its iiriliiiiiri/ •ins, iriii llii,iii//i if Inn/

to iiiilniti st iiijiistiri'.

M'hin till' liiiiijiiiiiii lit II sliitiitr is riij.iilil, lit' tin, inti riirrtiil,,,„s,

our lit irliiili unrls iiniiii/'ist iii/n.sliii imil tlir nlliir iiiirks iin

llljll^lirr, l/ir liitfrr iiilisf jiri ruil.

Whrrr thv liniiiiiiiijr of ii slnliitr is ilmihlt'iil i,r i,lisniri\ il iimi/.

If xiixivjttilil,' of it^ lir iiioilifiiil or fiirliil in orili r hi uroid

a HMniJtot uijustiiT.

s
B
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" If the precise words used are plain and unambiguous, in our

judgment, we are bounil to construe them in tlieir ordinary sense,

even though it do lend, in our view of the case, to an absurdity or

manifest injustice. Words may be modified or varied where tlieir

import is doubtful or obscure. 15ut we assume the functions of

legislators when we depart from tlie ordinary meaning of the

precise words used, merely because we see, or fancy we see, an

absurdity or manifest injustice from an adherence to their literal

meaning."— .'//'A// v.yWM IS") 1), II C. B. :57S, at p. :}!U ; 'iO L. J.

C. 1". ,'••{:{, at p. 2-W>, Jervis, C. J.

" Where the meaning of a statute is plain and clear, we have

nothing to do with its policy or impolicy, its justice or injustice,

its being framed according to our views of right or the contrary.

If the meaning of the language used b}- the legislature be plain

and clear, we have nothing to do but to obey it, to '(Iminister it

as we find it ; and I think, to take a diifcrcnt course is to abandon

the oiHcc of a judge, and to assume the province of legislation."

—

Ml//<'r V. S„/i,wo„.s (lS.V.'),71v\.47."), at p. 5H(>; >l L. J. E.x. Kil,

at p. 1!»7, l\)llock. ('. 15.

" The question depends on the con.struction of the Act of Parlia-

ment, and I think we ought to give the Act its ordinary meaning,

und carry out to its full extent that wliieh the legijilature intended.

Even if the result of such a construction be attended with in-

justice, we nuist deal with the statute as we find it. instead of

endeavoiu'ing to tamper with it ami give it what is supposed to be

a c(mstruction more consonant with justice. If an enactment be

unreasonable or improper, it is tlie legislature who oiight to inter-

fere and set it right. Tn my opinifiu a great deal of mischief has

resulted from giving a forced construction to Acta of Parliament

for the purpose of carrying out the supposed justice of the case."

— (tniiiiniiitiil Pi/roi/ra/Jiir Wnniltmrl; Co. v. liroini (1S6-')), '2

11. i»i C. (iJ, at p. (il» ; 2-\ L. J. Ex. 1!)0, at p. l!»-,>, Martin, B.

"The Vice-Chancellor [Kinder.slev] is of opinion, that wliat he

denominates the abstract justice of the case, requires this interpre-

tation. I cannot concur in that reasoning. I think it is impossible

to take those words Mi)art from the context ; and I cannot admit

the principle, that in a matter of positive law, abstract ju.stic<'

re(piires or justifies any departure from the established rules of

interi)retatioii. Tiioso established rules, no doubt, admit of your

putting a secondary meaning upon words, where the ordinary and

primary signification would lead to gome absurdity or some
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impossiliility. But wlicre th.- ponr-Iusion is m.-rely that tluTo is a
nisiis ,,Missus, inr which the If^-'islfitiiro has not provi.led. tu i.Itor
the ordiimry rul..s of iiit.Ti.r.'tiition, uipon the iiriiioii,!.. „f a duty
due to abr^tract ju.sti(H., is Muiply to Icgi.slfit.-. and nut to intpiiiivt."—/;> /xirfr T/ir Vlrar of St. Sij»i/r/,rr's (l,H(i4). ;!;i J,. J. (

•), ;{72
at p. ;{7'», Lord Wcstl.uiy, L. ('.

"It was (Miif said,— 1 think in llohart [in I),n/ v. S„rm/,,r,
Hob. 87, ' Eve,, an Act of rarliaiufut, nia.lt" a-ainst natural
equity, a> to make a man judge in liis own case, is void in itself

;

for Jam witinv sniit Immiitiihili,,, and they are l,;j,s l,,,in„ ']—that^
if an Act of Parliament was to create a nuiu jud-i" in his own'
case, the Court might disregard it. That ilirl,inu however, stands
as a warning, rather than an authority to be follow..,!. AV'e sit
here as .servants of the (iu.vn an.l th.^'h-islatiir.'. Ar.' w.- to aVt
as regents over what is ,lon.. by rarliainent with the consent of
the (iue.>n, Lor.ls, and ( '..mnious:- I d.^ny that any su<h authority
exists. If an Act of I'arliani.'nt has b.'en obtained iniproiierly, it

is for the legislature to corre.t it by r..|.ealing it ; but .s.. long as it

exists as law. th.. Courts are bound to ..l)ey it. Tli.. pr.Hce.Hngs
here are judicial, not autocratic, which they would b.. if wc c.uJd
make laws instead of admini.stering thetii."— Ar, v. ll^ul, ,n„l
Torriiinfoii ./>iiirfit>„ Rail. Co. (Isrij, L. If. (i C. V. ."»7(;, at n oS-'-

40 L. J. C. r. 2f<->, at p. 2X\), Wilk-s. J.

"No doubt wheti a ca.se of hardship is pointed out in a statute,
it makes the constru.'tion which leads t.) it more impr.)babh' than
if it I.mI to a reas.mable ami ju.st condition ..f things."— /,V.s/>// v.

Neirsni, (187.J), L. R. 1(( Ex. :'>•*>, at p. -V''.) ; U L. J Ex 14.{ at
p. 144, Bramwell, 13.

" Now I think it will Ik- seen, as to tin- iirst j)oint for which he
[the counsel] conten.le.l. that he di.l not bring it witliin the rule
which is appliealile to .-oustru.tion wh.Mi you are relying on the
doctrine of injusti.v. which rul.«, 1 appr.'hen.l, is this

:

''wh.Te a
statute is .•apable .)f two eonstructi,.ns, one of which will work
mauife-xt injustice, an.l the other will work no injustice, v..u are to
assume that the legislature int..n,h'd that whi.^h wouhl work no
hijustice. lUit where the inju.stice relied upon may be ..alled, if it

is injustice at all. injusti.v to one class, and the opposite construc-
tion would apiily th.. same kind of inju.stice to another class, then
this is no argunu'ut at all ; neither is it any argum..ut unless th.-

injustice is manifest, so that it must have b.'en present to the mind
of tliose who were passing the Act of Parliament."*— r/«- ^nwi, v.

so

9

1
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Jiloiirk (1H77), 2 Q. B. D. o44. at pp. 554, 555; 4f> L. J. M. C.

251, at p. 257, Brett, J. A.

" I think also that tliere is a general rule of eonstruotion of

statutes wliioli is iipi>lieal)le to this matter, namely, that unless you

are obliged to do so, you must not suppose that the legislature

intended to do a palpahle injustiee."

—

Er /xirfc Cavhitf (IShO), 14

Ch. D. 122, at p. 12!»; 4!» li. J. Bk. 74. at p. 77, Brett. L. J.

" It is the duty of ju<lge8 in all oases to give fair and full effect

to Aots of Parliament witliout regard to the particular consequence

in the special case, and not to indtdge in conjecture as to what the

legislature would have done if a particular ease had heen presented

to their notice. We lir.-*t of all have to see what the Act of

Parliament says, and then apply it to the case, and I do not think

it is a fair criticism on an .ct of I'arliamcnt to say that the result

will he unfair, or that it will residt in making people pay duty

who ought not to ])ay duty."

—

Att.-Gcii. v, Noi/vx (ll^!^i), **>

Q. B. D. 120, at p. 1:58, Jessel. M. U.

" Where there are two constructions, the one of which will do,

as it seems to me. great and nnnecessarj' injustice, and the other

of which will avoid that injustice, and will keep exactly within the

purpose tor which thf* statute was passed, it is the hounden duty

of the Court to ado[)t the second and not to adopt the first of tho.se

constructions."

—

Hill v. F.axt inul UV.s/ Iiitlia Dock Co. (April •?,

1884), 9 App. Cas. 448. at p. 456 ; 5:{ L. J. Ch. 842, at p. 845, Earl

Cairns (cited and a]i[>lied by the Judicial Committee of the Privy

Council in Railton v. Wood (18i)0), 15 App. Cas. 363, at p. 367).

" If an enactment is such that by reading it in its ordinary sense

you produce a palpable injustice, whereas by reading it in a sense

which it can bear, although not exactly its ordinary sense, it will

produce no injustice, then I admit one must always assume that

the legislature intended that it should be .so read as to ()roduce no

injustice."

—

Tlir Qiittii v. Orrr-wrx of Toii/>rii/;/r (April 4th, 1884),

13 Q. B. D. 339, at p. 342; 53 L. J. U. B. 48S. at p. 491.

Brett, M. li.

" When the words of an Act of Parliament, being read in their

ordinary meaning, are capable of an interpretatinn wliieh will work

manifest injustice, yet if it is possible within the boumls of any

grammatical or reasonable construction to read the Act so that it

will not commit a manifest injustice, the Court ouglit to construe

it upon the assumption that the legislature did not intend, by the

words that it has used, to enact that which will perpetrate a
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manifost injustice."— P//n«.v('rW linanl of Worku v. Sparkiiinii
i July

l,>th, 18«1), l:{ Q. Ij. D. NTS, at
i-.

.s«r; 68 L. J. M. ('. UJ, at

p. 140, Brett, M. R.
" Is tliere, tlien, any jjeniTal rule of foiistruotion applicable to

such a provision which enables us to limit tht> nicuning of the

words 80 as to [irevent the defendant from doinjj what Iih seeks to

do!' I find in Maxwell on the Interpretation of Stiitutes, 1st ed.

lHrr>^ p. 1M4^ i,i a section headed, Construction iiiriiinst iiupairing

obligations, or [icrniitting advantage from one's own wron<',' tiie

principle resulting from the various authorities tiiere collected

expressed as follows:—'On the general principle of avoiding
injustice and absurdity, any construction would be rejected, if

escape from it were possible, which eiuible<l a person to defeat a
statute or imjjair the obligation of his contract by his own act, or

otherwise to profit by his own wrong.' Of this the author o-ives

many instances "—6-'w«7//( v. Wright (IHSti), 1« Ci. B. i). •,'()!, at

p. -iUl ; jfi L. J. Q. B. 131, at p. \\i. Lord Esher, M. li.

" A very strong case of injustice arising from giving the

language of an Act of Parliament its natural meaning must be
made out before the Court will construe a section in a way contrary

to the natural meaning of the language used."

—

In n- Hall ( jS^iS),

21 Q. B. D. l;J7, at pp. 141, 14j; oT L. J. Q. B. 4"J4, iit p. V.hi
Cave, J.

" In this proviso [Bankrui)toy (Discharge and Closure) Act, 1887

{00 & .>I Vict. c. Oti), s. 2, stib-.ss. 1, ;5] the legislature have used
language of the widest kind

—

'in all cases'—so wide that, if its

full grammatical meaning be given to it, the j)roviso will j)roduce

injustice so enormous that the mind of any reasonable man must
revolt from it. When the language of the U'gislaturc construed
literally involves such consequences, the C(mrt has over and over
again acted upon the view that the legislature could not have
intended to produce a result which would be palpably unjust, and
would revolt the mind of any reasonable man unless they have
manifested that intention by e.xpress words. The Court will not
infer such an intention from the use of merely general words.

Some limit must, therefore, be put upon the words of the proviso,

and they must be limited with reference to the subj.ci-matter

which is treated of."— /// n- Ih-iirklihnnk (l«8y), •lA Kl. B. \). 4UI,

at pp. 40.2, 4G:{ ; 08 L. J. U- B. ;5To, at p. ••57(i, Lord Eshcr, M. R.'

m
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Interpretation by Reference.

Several Acts to be read or literpreted as One.

"Tliat clause [flmt twn A ts nrc to ho rciid ns onp] isfrequontlv
inscrtod in inodorii Ads of PiirliaTiunt ; l)iit if tin- two Acts bo
1)1 iKifi itiafirii'i, tlio "nnstructioii would lie the same without it."

Wafcrlon- v. Dohmn {\^:u], -,'7 Ti. J. U. 15. r,."), T.ord Canipboll, ('. J.

" Wc must assume, tlicn.tliat Robert V. ^fatlier in this nomina-
tion jiaper is a misnomer. Ts it one which is cured by sect. 14',> of

the ^runicijial ( 'oqioratioTis Act [.", i^ C, Will. IV. c. 7(i] ? The l-'Uh

section of the ^^unici],;^l Klections Act, IMTo [.'iS & .'{!) Vict. c. 40],
ineor])orates the former .\ct, but unfortuniitely it does so in these

words: ' This Act shall, as fiir as I'onsisfcnt with the tenor thereof,

be construerl as one with the Act •")
»»i (i Will. IV. o. 7(), and the

Ai'ts imendinsr the same.' ^^t>. If does not .say that the jirovision

in sf
,

t. \\i of the f.-rmer Act shall be extended to the Inter Act.
but i: rely tliat it shall be coTistnie.l as one with it. These terms
do n.it seem to me to extend the ojiciation of the amending section

in the earlier Act to a document which had no existence then, and
therefore could not have been in the coutcm])lation of the legis-

lature."

—

Mdtlwr V. Ilrtiii), (187(;), 1 ('. J'. I). o<)(i, at p. OOl ; 4.j

L. T. V,. P. o47. at ]). .-)4!». Lord ( 'oleridge, C. J.

It is to be observed that those two Acts (Canadian) are to be
read together by the express jirovisioii of the 7th and concluding
section of the amending Act; and therefore we must construe
every part of each of them as if it had been contained in one Act,
unless there is some manifest discrejiancy, making it nece.ssarv to

hold that the later Act has to some ext<Mit modified something
fotmd in the earlier Act."

—

CniHula Sniiflwni Hail. Co. v. Lifrr-

uatliDKil liri,l(,r Co. (ISS.",), 8 App. Tas. 7
',>;}. at p. 7-J7, Earl of

Selborue, L. (J., delivering the judgment of their lordships.

(See also //i/.v/, p. :{7.5, " General Incorporating Clauses.")
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Statutes in Pari Materia.

mm-,' fhvi-e >nr liiffhriif sfatidv.', i., j.uri rniitoria, fhowjl, n„i,lr

at (llfli'niif Hmrs, or rn-n ,.,-/,irn/ ,„ n'l.mhd^ .mil m,t
n/ri-i-liKj to I'dcl, <)fhvi\ mill lliiiiiijh ,i.ti„,i iliffrri.il liiiiiiiiinii;

fhvij shnll !„ fiikni uml iiil,ri„-i f,,l Imirtliir .is ,„„ .u,.,/ri,i

(dill ilx i:i/)liiiinloii/ of' iiir/i iil/irr.

Whafiirr Ims l,irn ilifirniliml in th, iiilirpntiifini, nf mi, of
spirral stnliifis in jiari niJitcria /v a xonml ml, of intrr.

/iir/nlioii I'or f/ir otlnrs.

" Wliore there are different statutes In prtrl wnfi-rlii, tlionfrli nifide
at different times, or even expired, and not referring to ...1^11 otii. r.

they shall he taken and roiislnoil lo,,,fl„.r. as one system, and as
exiihinatory of ,.aeh other. So, in the laws eoneerning dunvh
leases: ami those eoneerning banknipts. And so also I .on.id.T,
all the statntes providing for the poor, as our .si/.sli w n'l.itive to
that snhject."— 77/,. A'/;/// v. LojiMr (170S), 1 J{„rr. I i.\ at ]>. 447,
Lord Mansfield, C\ J. (cited by Farwell, L. J., in (loliUmilh}
Compinii, V. Wi/att, [1007] 1 K. B. 90, at p. I(»:> ; 7<J L. J K 1',

16(>, at p. I()f)).

" Both statntes are made in luiri iiinUriu, and whatever has h..(>n

determined in the ecmstrnetion of one of th.'m. is a sound nd.- of
construetion for the other."—7t',vr V. J/^Mw; (17S,S) ,> T U -kHI at

p. oS(!, Buller, .J.

" Tlie several Statutes of T>imitations being all /;/ ourl imlirid
onght to reeeive a uniform construetion, notwithstanding any slight
variations of the phrase, the objeet ami intenti(m being the same."
—J/iirrin/ v. En-sf ludln Co. (1^21), r, Ji. & Aid. -'(»4, at p >!.'>

Abbott, (;. J.

"Although it has been rejiealed, still, ujion u qu.vstion of con-
struetion arising upon a subsequent statute on the same braiu^h of
the law, it may be legitimate to refer to the former Aet. Lord
Mansfield, in the case of T/ir Kiiii, v. Lojiloir [( 17r,S), ] Burr. 440,
at p. 447], thus lays down the rule—'Where there are different
statutes ill p„rl mntrriu, though made at different tini.'s, or even
expired, and not referring to each other, they shall be taken and
construed together, as one system, and as exjlanatory of each
other.' [And Lord Mansfield added, • So. in the laws concerning
church leases

: and tliose concerning bankrupts. And so also I
/-.nr>^;.l..„ ..II il,- _i i . .... .

93

C
s
s:

b. c:
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consider, all the statutes providing for the poor, as fi/xti'm
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relative to that subjoct.']"— AV partr Copvlawl (1802), 2 D. M. &. G.

i»14, at
I).

!)20 ;
•,'•,' L. J. Iknk. 17. iit p. 21, KiiiKlit Bruci', L. J.

" Whert^ Ml Aot of i'arliiiiufut 1ms rfwivcil u judicial eoastruc-

tion jiuttiii<j^ a (certain nii'uniii<; on its wonls. and the Inf^islatiuv in

a sulisequent Act /*/ imii iimfirla uses tlie same words, tlioro \n a

premmiiition that the It-frislature >iscd tlmsc wonls intending to

oxjirt'ss tilt' incaniiig wiii'h it knew had hci'n |iiit upon tin- same

words before; and un'' ;s thero is sonn'thin<; to rebut that jire-

BUinption, the Aef slioi: . he so consfrued, even if the wonls were

such that thev niif^ht orif,'inally have been construed othirwise."

—

Mirxii/ IhirLx V. Cniiiiroii (lN<i-")), 11 II. L. Cas. 44^5. ut ]i|). 4.H0,

4S1
;

3") L. J. M. CI, at \<\\. 1 •"), Hi, Blaekburu, J., reading the

opinion of tlu' majority of the judjjes.

"1 think, too, that wc are entitled to consider the sub8e(|uent

legislation in jxiri mati'iii'i ; for where two statutes dealing with the

same subject-matt<«r use different language, it is an acknowledged

rule of construc;tion that one may bo lookecl at as a guide! to tlie

constructioTi of the other."

—

IHchriixnii v. F/itclnr (1^73), L. R.

!» C. 1'. 1, at pp. 7, « ;
4'. I.. J. M. ('. 2"., lirett, J.

"It is a clear rule of construction that, where you find a con-

struction has been put upon words in a former Act, which is ///

jmri iiKiftfia with the one under consideration, and when yon find

that the .same words are used in the later Act as in the former,

you must apply the same construction to the later Aet."— JJ<i(/i/m,ii

V. Jii// (I.S!)0), 24 n. K 1). ;")J-», at p. ',-2S
; o!i L. J. Q. B. 2;{l,at

p. 2:i2, Lord Esher, M. U.

" In construing the wonls in the present case, the Court has a

right to look to the surrounding circumstances—to the? facts whioli

must have been known to the legislatun' when the .statute was

passed—above all, to the language of the class of statutes of which

this is one I think, also, that the same rule of Ho-siitar

(I xdciia a]i])lies in another form, because the previous five or si.x

exemptions, which this exemption immediately follows, are all

exemptions having relation to documents dniwn by ]iublic officers

when dealing with public money."

—

Coiiiiiiithr of LmkIou Clmiiini

Ii(Uil;< rii \. ('iiiiiiiiixKitiiin'i (if liiliDid Rrrciiiir, [liSIMi] 1 Q. B. 222, at

pp. 227, 228, Wright. J.

(See also pout, p. ;HI2, " Decisions on Statutes.")
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Consolidation of Statutes.

// A- fniifhnafr I,, //,, i„hr,.nfafion of „ ,-uns„i;,h,n,„ .,„,,,, ,,Mn- to thr i.nrlons sfntr of ll„ l.„r f„r //„ ,„,, „,
(Oirrlninnoj tlo inln.lhoi of fhr /, ,//v/„/,ov

no s,n.o. ejirrf o„,,h, ,„ ,,,. .,;,,„ ,„ ,1,. ^,^,,„.,.;.,^^^ ,^^,
^^ ^.^^^^^^^^.

''"'"'' "'"*'"' """ ''"'- >'"' /"•"/;., to ooon.l or o/trr tl,r
/»on,>o,,s of tlw xtntxtrs ron.oli.l„tnl „. ,n,. ,,lrr„ f., tho.o
of th,- xtatati^/or ,rl,nh it tr„.s ^„Uiti,t,,l.

Whnv thnr an- aml>i;,m„. r.r,»r.s.sion.s h, „ ronsolidatho, .l„l„lr
mjar,l,n„!, '>< hml to tl<r pnr/o.s .t,t„l.s i,, ,,ari nuit-riuM th. ,>„ri,o.r ofn,tn;,r,tno, Ihosr <nM,,,ous r.rpr.s.loHs.

•'Now the circumstanoos un,ler which this Act [Tho Ar..r..hant
Sh.pp.nj, A.t, XnrA (17 & 18 Vi,,. <, n.j,] .vas

, ,ss...l, an.l th,
prearuoe o the Act in fact rosolvo thom^.L in ., o„o , ti „IWmbleof the Act th-re is none hovond ,ho ital ' tint itt^odu.nt to anu..l a.ul eonsoli.laf.. tho A.-ts r..h,tin^ to nH.,vhant
8l>iriunf,r Ihercforo th.> circ.un.stanios un.W whi,.h it u,,s „as<..,l
are exactly narrate.1 in the proamhlo. Th- A.t was ..ass,.,] with
the intention of consolidating^ and an.ending (which o,„.„s a little
wider the question as to the law) the Acts relating, to „..,,.hant
shipping. With reference to the subject of con:olidation an.l
amendment, it is a question always of grave difficulty, and i, has
espociallyLeen felt to be so by those who have had to deal with the
subject of the consolidation of the statutes in general, an.l who havehad to consider how far the obj..et theyhav in view is to b,.attaine.lhya process of mere consolidation, and how far amen,lni..nts shouhl
be a lowed What will b,. the effec.t of intro.lucing the i.lentical
words of a former statute, but denuded .,f the preamble whi..h has
hitherto fomie.l ,n some degr.^e a key to its constru.tion ''

AV'lrd
again, will be the effect of combining the w„nls intro.luc.l f.v.ni a
former statute with other clauses intro.lu.cl by wav of ..nnsolidation
into the new statute, an.l which may have tho ..ffcit of attachin,, in
he words of the earlier Acts a construction entirely .liflVrent from
that which has hitherto prevailed upon these yery words as th.-y
stand m their original context ? In consolidating ^arious stafut,.s-l
he Statute of Uses, for instance, an.l many others whi-h have b..enhe subject numerous ju.licial interpr.^tations-one sees at on..efhc extreme d.fllcuitie, to which such processes would -ive rise "_
Cop. y. Dohni, iims), 4 K. & J. :],J7, at p. :J7.i ; 27 L. J. (

'li. fiuO
B.

'

A A

c

3
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at pp. fiOl, r.02, Sir W. Pag" Wood. V.-C. (Si-o also r7/r'nv. on

('riminal Law ronsolidatioii Acts (lS(in,pp. :!, »,.it.-(n>y l^n-tt,.!.,

in TU Q„un V. I'rin.r 0^70). I.. U. •,' C <*. \l l"'*, 'it p. l«il
;
U

L. J. M. (". l',>2, at p. l:U.)

"Tlic Sli.'rifTs Alt, issr ('Vi i^ "»! Viit. c. ">"»),is a conKolulatin;,'

A<'t, iiml ilofs not prolVss to amend or alt.T tli.' provisions of tin'

Afts consolidated. Priwii thrlr. Ilicrcfr)rc, the same t'tFoct onglit

to 1)0 givpn to its provisions as was given to those of tlio Ads for

which it wassuhstituted."—.V'VV/"''/v. .SVw/'«'" (1X!>'»), -*"' <i- 1^- "
\H:\. at p. l!ii>; '>'' I- -^ 'I I'- •'•"'''' " 1'-

'•"''•'' ^V- ^'- '^

"I liftve hero to deal, not with an Act of Parliament codifying

the law, bnt with nn Act [Bankrui-tcy Act, IHS.i f Ifi .^ 47 Vict.

c. -V,')] to amend and consolidate the law, an<l therefore it is, I say.

those ohs..rvations (of Lord Ilersehell, L. d, in //-n//. of J-n;//,!,,'/

V. Vrnjlifino lirof/nrs, [l^iH] A. T. 107, at p Itl; <"-'> L. .1. U- V..

14."), at p. KI4 [«"> !"/>-"] ) '1" ""* "l'P'>'' '""^ ^ ^^""'^ '^ '" ''niti'""*'-

in the interpretation of the sections in this amending and con-

solidating Act to refer to the previous state of the law for the

pnrpose of ascertaining the intention of the legislature."— /// /'

Ji,„/;/rff, [lS;t4] 2 Ch. .V.7, at pp. Wl, r,i\->; iV-\ L. J. Cli. S47, at

p. Hh), Chitty, J.

"
I desire to sav that I prot.'st against l»>ing taken tlirongh the

Wreck and Salvage Act, iSiC, and the M.nvhant Shipping Acts,

18.")4, IStil, and ISC)',', in order to put a construction upon a few

word's in the great consolidating Act <.f 1S!)4. with its 74S sections

and twenty-two schedules, in the last of which no less than forty-

eight prior Acts have been wholly or in part repealed. If this is

to be the means by which a consolidating statute, such as that of

1S04, is to be construed, it would be fa.-- better that the legislatinv

should not .attempt to codify the law at all. for suitors an<l tlic

Court wonld then be .-.pared the trouble of having also to interpret

an additional Act. In the Act of JSiU new groups of sections,

with new hcailings. are inserted. Old .sections are placed in new

contexts, diiferent phraseolooy is at times used, and, for myself, I

decline to embark uj.ou the iiKpiiry as to why or wherefore the

Act of IS!»1 dillers from the prior Acts in themselves dilfering

with each other, and 1 api>ly my.<elf to what the legislature b.is

enacted to be the law when it passed the Merchant Shipping Act,

1S94."— r///' Fii//i'iiii, [1S!)!)J r. 'i.>l,at pp. 2v!l, 2W
;

<i.S L. J. V.

75, at p. SO, A. L. Smith, L. J.

" The contention is, and to that extent I think it is well founded.
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that ,n a oonsoh. atmn A-f. wl.or.. fl,..,v ar. „n.1,i,.,ous ..x|.n..i..n»

...Av., for tlH. ,,„r,.os.. of int,.,.,,.vtin.. ,ho.., a,nl.,>n.„..s Jn;..

Iv. 15. f».-J,af ,,. !.r». LonlAlv-rsfon... (•
.1

'•'-'.

"WWvor I I.av,.fo.l..aMvitlM.o„s„li,l,„i„..
|..,.M,,i,„. , ,„„

always «,ru..k .n,l. tlH. ,.nonn,,us ,li,,i,.„,,i.. i,,!^
clraft.n>an an.1 I am thankful ,l.,,t I Lav- not ,1, ,.,.,,.,.,ak.. the

"t p. .'>2,; 74 L. J. K. 13. ..0. at ,.. >,>, Va,.,i.a,. WiHian,;.!;:.!:

Amending Statute.

Larger words used in an amending Act.

" Tho true ruh. of intorprotation. whoro larj,..- wor,ls ar.. ns..,l inan anKMul.n. Act than w.ro u-..! in th.- ,.nn..i,,al A,., i.s that su-hhvg.r words w,.r.. use.l int-nfionally, a.ul nmst havo a .n.aning

[^M]^aB...atp..,«,,..MMM,at,,..:U..i

Codification.

li>-xorf ma,, Uv h,„l to th. j,r,:,.ri.li„,, l,nr In ,11 ;,.,„„., ^ ,,,„
sh,h,ton, CO,!,' ro„f„u,s j,r,>ns,;>„s „f ,hmhtf„l in,p„rf, o,- „.,-.
hn,,„„,,e ,rl,i,-h l„„l ,>r,fio„sl,, a,y„i,;.l „ fr,^ln,i,„l „„„„„„,
Ind not so ,rl„-,r tl„^ ,;„l, ,;>„t„i„. rlr„r „u,l ,„„„nl,i,,„o„\
prOfLSIOIIK.

"I am wholly unablo to adopt tho view tlu.t whoro a statute -s
expressly saul to ..o.lify the law, you a.v at lihert^• to ,„ outside
the code so created, because, before the existence of that code

[I^;i]A^C.lu.,atp.l.O;.;oL.d.aB.,n,atp.ni,wi

" I think the proper course [in dealing with sucli a statute as tho
Bills of Exchange Act. lS8-,> (4:. & 4.1 Vict. c. .il), which was

Tilt'L T^' 1 ''' '^^- '''''"'' " "^'^""*'"^'" •""^^'"-"t.

ok what "-f"T ,

"''^""•" '^'^ ''"^""''"" "^ '"' ^'-^t"^" "^ndo ask what ,s Its natural meaning, uninfiucnod bv any considera-
nsdenved from the previous sta.e of the law,'and-n„t to .st ,

^v.th .nquinng how the law previously stoo.I, and tlien, assumin.^

.. A 2
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that it wns i.robably intoiKlod to lonvo it unnlforo.1, to foo if tho

wnnls of thf enactment will boar nn intorpn-tation in conformity

witli thi« view.

" If II sttiitute, iiitomlcd to cmboily in a cnilc a iiartiiulnr bramli

of tlw law, is to !)<• tnat.'<l in tlii-* fashion, it ajip.nirs to me that its

utility will o.- almost entirely .I'struye.l. and llu- very ol.j.'ct witli

which it WHS eiia.teil will he frustruteil. The imrjM.se of siuh a

Btatute surely was that on any point spccilically <U'alt with hy i»,

tho law shou'hl ho ascortainoil hy interpret in-,' tiie lan},'uagc use.l,

instead of, as before, by roaming over a sasf number of authorities

in order to discover what the law was, c\tractin<,' it by a minute

critical examination of the prior decisions, dependent upon a know-

ledge of tho exact effect ev.-u of an obsolete i.rocecding such as a

denmrrer to evidence. I am of course far from a.v'erting that resort

may never be had to the previous state of the law for the purix.se

of aiding in the construction of the provisions nf the eo(h«. If, for

example, a provision be of duubtfid imi>ort, such resort would !"•

perfectly legitimate."— ////-/., at pp. lU, U") ; I^. .1. at p. If-l.

Tiord llerschell.

" The language used by Lord llerschell in //"*//, of Kniihinl v.

Vwilimto Jlrus., [IM!)1] A. C. luT, at p. W) ;
(50 L. J. Q. 15. 1 1'..

at p. UU, with refercm-e to the IJills of Exchange Act, ISSJ

(4") vt K) Vict. c. <>1), has equal appli<': Hon to the ('ode of Lower

Canada :
' Tlie purpose of smii a .statute surely was that on any

point sp.-cifically dealt with by it, the law should be ascertained by

interpreting the language useil instead of, as before, by roamir

over a vast number of authorities.' Their lord.shi[>s do not doui.L

that, as tho noble and learned lord in the same case indicates,

resoi-t must be had to the pre-existing law in all insta'K'cs where

the code contains provisions of doubtful import, or uses liuiguage

whicli had jirevlously awiuired a technical meaning. I'.ut an

appeal to earlier law and deeisions i' ,• tlie purpose < f interpreting

a statutory code can only be justiiied upon some sucli si>c(ial

ground."— /i'"'"'"w" V. 'inmliaii Pitrifir l,'>n7. C-., [IS'.f^l A. ('.

481, at p. 4^7 ; til L. o. P. C. 7i>, Lord Watson, delivering tlie

judgment of the Judicial (^onnnitteo.

(See also /// ir liMl.jilt, [IS'.tl] 2 Ch. '>ol , it p. OOl ; (j-J L. J.

Ch. S47, at p. 84!), (Jhitty, J.)

•' The Bills of Ercliangc Act [1882 {4-> & l« Vict. e. fin] is

now the code of law on the subject, and in cases where it differs



HiArurKj*,

from till' oM liiw it iUfvuilH <>\vr tlir <.M law. I'.iit it tln' w.ir.ls

UM'.l in the Ait nro fiiiily criiuild.' of lifin;; .onstiii.'d as iiicniiiiip

tlio Hiini(« lis til.' Wopls UM'il l.y jii.lp.s |,ivvic.it>ly In the Act in

.stiitin;,' til., liiw, it wuiil.l 1». iij;lit to f,'iv tlniu fliuf iinMiiiii;.' in

till' iihwiK . .)f any.liiii- fu iiiili.iit.' u ci-ar int.niion ..f (lie {..gix.

latn:v to alttT tln' |irc\i.'U!« law. Furfli.T. by »>-v{. '.>7, .Hiili-.s.ct. ',',

(In- rules of til.' law nifi-liaiit arc t.. cmfinnc tn iiplily t.. bills and
not.'s oxc'i.t so farm tlioy am ino"iisi,t.iit with tlio pxpri'ss juo-
visions of th.> A<t. It is th.'ivfoiv m.it.'rial to >-.. wlmf Ijolit t),,.

law on this siihj.'ct b -forr th.' Act throws on tho .um. beforens."—
ir,;;lm,n, v. »7»-/,r, [I'lOJJ I K. 11. aOl, at p. Jiti?

; 71 l]. J.
K. 1$. •>H\,ix{ ],. •.'::(. Ciiann.'U, J.

"The (lillifiilty arist's which inu.sf always exist when an attt-nii.t

is made to onact an t'.vhaustivc codf of any lirandi of our law.
However ablo tin- .odificr may It.', when the code cnics to be
apidied to some of tho innunu'rabh' cases that must arise, there
is found every now and then some case which it is iiii|.M.ssil)lc to
sui.pose wa.- in fact intended tr> be j^'overned by the code .\t th.'

same tim.' tho co.b. [Sale of (J.,ods Act, IxttM] j,iirporfs to bo
.xhaiistiv.', and, ther.'fore, it is n.'cssary to try to tr.'at .'verv .ii>e

as fallinj,' within it."— »'/•,/, v. /A-//,
[
liMKi'j | K. \\, ,;io, „,

W- 61o, til I
;

7-,' I.. J. Iv. 15. .i;n. m ,,.,$,;(, Vanjjhan Williams,
XJ. J.

'•This Ad [Tho lulls of Exchange A.., i. SJ (\:> {i^, jn Vj,.f

V. til)] does not iuiri».rt to be a s.'i.'ntilic co.le d.'aling with tho
whol.. law relating to bills of .'.xchaiigo, but it is more in the
nature of a digest of the law ..n th.' subject, and it contains, lik.'

many similar statutes, a general saving clause (.sect. 7!>, sub-s.'ct. -J)

l>ro\idin- that 'tho rules of common Liw, including the law
merchant, save as in so far as they are inconsistent with tho
e.xjiress provisions of this Act, shall continu,. t.) apply to bills of
exchange, promissory not.'s, an.l che.iues.'"— /:'////»,»,« v. Amilu.
Amlrhin iSdiih;

[1!)()4J v! K. B. .S70, at p. «7ti ; 7;{ L J KB
yya, at p. mi, Waitou, J.
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:»:•« l.VAiM. IN I KKPHETATION.

Contemporanea E: pue 'o—Ancient Statute*.

%.—•,» Inst, -js-i; 2 U.'p. HI.

ililil'l il finfi-iyiiilii ill li'iji .
—

liiiililfiil, iisiiijr iiiiiji he nilldl in

' II Ji/iliii ntnfll/r nil iisiiiji' 11

ttjiUmiix liifis iiifii'/iriii

ClUl/l Hl/llll'flllt II l.lj it I I

•.' Iii>t. II.

U'/liif till inin/x lit' I. ' '1,'ti

til i.iiiliiiii tliim, I III '.

Ill' mil) iiriiil.

Till- lllllflllin/r III' nil Ihirlln' :l<l',lt, l,f ll .,' » iillllllli hIiIIIiIiI III

mull rstonil III* it ' (' ''• / • '

• itiitr hiik jtintmi/ or ii"

iiitir/infii/ III/ 1,'n 'I nil' i I'h 'I 'w . Ioikj roiirnv of i/riirs,

III iiifi '/iritimt (lliriflit .'' ihih'i illi'i.lir'ii it, iIiiiiijh In In' fiiliil to

l/ir 1/1111111111/1 III' III I iii'x.

Tlir imr't" III' II xtiiliili iimtt 1,1' ii'ti ij itiil IIS till II iiiiiilil liilii

hull till' ilmi till rr tlir utillilti nil jiilsxiil, lllllixs siiliir

xiilisi'iiiiiit shilnt liiix iliihinil iliiii xiiiiir nllnr iiilirjin tii-

liir, ix to III' iiil,iiili'l II'- liiix iilliviil till' imriiiiix xtiitiiti'.

// // Iillllllli slut II fr I'l ilxii jit Hill' III till' iiiti rpirtiilion nhirli

liiix till II /lilt iipiiii it III/ liiiiij iisii./r till' ('i)iirtx irill mil

ilixliirli Hint iiitir/iritiilioii.

ll'lii II IInn iiri' iiiiiliii/iiiiiix i.r/inxxiiiiix in n xtiituti' /uixxiil iiiir <>/•

lirii ii'iitiirii'M iiiji), it null) In' li'ijiliiiinfi to ri/i-r In tin- mlrr-

/il-ililtiiill /lilt ii/inil tlirir r.i/in xxiiiiix l/ll'lilli/ll il lull'/ iiiiir^r

III' i/iiirx 1,1/ till' uiiiiiiiinoiix I'liiisiiit itf nil /mitiix inti iixtnl,

nx criilviiiini/ irluil luiixt iirixniiinlilii luici' luiii tin iiitiiitiiiii

lit' till' liijixliitiiri' nt tliiit rinniti' jiiiioil.

Will If till' iinrilx III' n xtntiiti- nir in/inlilr nf only oin inli I'ln-i-ln-

liiiii it ix iiiiinnliriiil Unit n irrinnj ininninij /nix fur iiiaiii/

i/iiirx bun iixirilinl to it.

" Cinilini/iiirinnil r.i'/nixitiii ixt n/ifinin it /'nrlisxinm in liiji .

—
•,>('<.kcliist. ("11. III. 1'. 11; ("ll. XVIII. p. i:!<i.

"Niiw tliis that liiitli l)fcii siiitl dotli agree with our books, iiinl

therei'iire it is In nnlii'tn i.rjiii.-^ilio, .vhcii our ancient authors, and lur

yeari' books, together witli constant oxporienci' doth agree.'"—
^(."okelnst. (Jh. XIV. p. INI.

"'(jreat regard,' says Lord (!okc, 'ouglit, in construing a

statute, to b(> paid to the oonstruetion wliich the sages of the law

,

who lived about the time or soon after it was made, put upon it

;

because thev were V>e.st able to judge of the intention of the



HI vrinfiH. :i:.!t

nmk«T» uf flic »im.. wli,.ii »li.. Iiw wus niiuU'.' "—iJwurrU mi .Sfutiit*-**,

'Jwl .-I. |M|s. „f |,,
:,,;t.

*' An to iiKfigc, I iiiii clfiirly "f ii|iinioti flmt it (nij;lit not (u l,o

iitt.'nilc<l ti) in foiiM,|..riiin an Aft nf I'ailium.'jit, wlii,|, ,.|iiiii.,i

iKlniit of .liir,.r..|,| intrrpri'tationn; wii-r.. tli.- wm-.N r.f f||.. A- 1 at.

tloiihtfiil, iisuff.' niiiy 1m' call..! in t» .xiilaln tli.iii."— /.'.r v. //-/-/«/

(ITH7). I T. II. 7•.•^ (Irns... .1.

" III construing' ami.-nt utatut.-n iitti-ntion is alwiux to Im- paiil

to til-' lan-iia;,'.' of tli.- fini.'s."— IIVA.,,, y. A'/////./,// (iMMii, 7 Ka>(,
IJX, nt II. I.id, Liwicn. ... J,

"Hut I cannot jro alon-,' with liln Iorci>liip
;

tin- I/.r.l .lusti...

Clork) wli.'u fortius n,i>un Iir d.iiiis that usaj;.'. howfv.T long
and invcti-rat.', coulil h,- hindiny ancl opfintivc on tin' |inrtii's.

It ran ho hindiii;.' and o|i<'iativi> upon tin- imrticis oidv us it is thi-

intrr|>rt'tcr of a douhtfiil law. as nllonlinff a cont.niiiorury inliT-

l-ri'ttttion ; hut it is .|uit.' phiin tiiat, n* B;.'rtinst a phiin statutory
law, no usaj,'c is of any avail. Miit tl i.-i und.'nial.l.' pro| ^'tion

sujiposos the .statute to .vpeak a lan^iMap' plainly and indni.itiihly

dilft'i-inj,' froiu tin- purjiort of fhf usap>. WIumv the statuti',

speaking' on soiuf points, is sil.'ut as to ..tliiTs, u^ap' niav wi-lj

supply the dfffct, I'spnially if it is not inronsisft.nt with Ih.'

statutory directions, wIkti' any are ;:iveii ; or wher,- the statute
uses a lanf,'uage of doiihtful import, the aefinj? under it for a Ion);

eour.se of years may well ;rive an interpretation to that ohs<ure
meaning, and reduce that uncertainty to a fixed rule, ,>/,/ii,>,is /,///.<

nifii/ins niiisHifiii/ii, which is sometimes termed n,i</, ui/ionnini

):r/i(,.ii/io
: and where you can larry back tlie usa^'e for u ei-nturv

and havo no proof of a contrary usage before that time, vou fairly

reach the period of idnfim/xiriitini rrj/nxi/in."— Miiiji.slriilrx uf Ihh.hin-

V. IhirlirsH „t liurhiirijlir (!,><:{.}), .'! CI. 1^; K. ;;;(.-,, ,,t pp. ;(.V!, o-VI,

Tiord iSrougiiam.

" it is by no means an in<'onvenient mode of construing statute.^

to presume that tlie legislature was aware of the state of the law
at tiie time they jias.sed."

—

/„//,.v v. /ln»ii, (ISfM), ,» l^xch. ;{-,'||,

at p. ;',;{J ; 17 L. .J. Hx. Ket, at p. Km, IN.ilock, (
'. I'..

"Hut, my Lords, it has often been held, and not unwi.selv or

improperly, that the c(m.st ruction of very ancient statutes may lie

elucidated by what, in the language of the Courts, is called

ioiifi)ii/>iiriiiii/i /jjHKi/io : that is, seeing how they were unih'rstood

at the time."—JAy/z/wvc IWni;/r (l,s.">;{), I Macip 11. I.. Cas. 4(M,

at p. 4(Mi, L<jrd Cranworth, L. C.

3



;i(i(> LEGAL INTKRPKLTATION.

" Tho riilo amounts to no more than tin's, that if the Act bo

suscpptible of lh(> iutorprotiition wliieh has beon put upon it by

lonjr usapo, tho ( 'ourts will not disturb that construction :

—

Fcriiwi/

I'ci'niiff C'lxr (ISofi), .") H. L. Gas. 71<i."

—

Por/iin v. Dioiromhr

(Isr.T,, 1 II. & N. ,S4-2, at pp. S.Vi, S.-,7, Tollock, 0. B.
"

'riio () Au;ip, 0. Ki, however, having pass?d more than one

liundrcil ami fifty years ago, we must resort to contemporaneous

exposition to enable us to arrive at its meaning."

—

Smi//i v. Liin/u

( 1S.-,S), 4 C. B. X. S. :J!IO, at p. 41(t
; 27 L. J. C. P. 190, at p. ^(((t,

Byles, J.

" ('ont(>miioraneons and continuous usage is of tho greatest

efficacy in law, for determining the true construction of obscurely

framed documents."—y/rW/W v. Piirr/nis (1871), L. 11. •'{ P. C.

(lO.J, at p. (ijil ; 4(1 L. J. Ecc. .'ja, at p. 4«, I.ord Ilatherley, L. (\

" If the liord President means no more than this when he calls

it ' roiifiiii/ioraiiifi i.rjio>:/tiii of the stattite which is almost irresistible,'

I agree with him. I do not think he means that enjoyment, at

least for any piriod .^hort of that which gives rise to prescription,

if founded on u mistaken construction of a statute, binds the

Court so as to prevent it from giving the true construction. If he

did I should not agree with him, for I know of no authorit}-, and

am not awan- of any jirinciple for so saying."

—

Tnintira of Chjilv

Xdiiijdlioii v. Liiinl (1H-«;{|, S App. Cas. (i-iS, at p. 070, Lord

Blackburn (cited by Vauglian Williams, L. J., in Asu/nfon Smith

V. Uimi,
r
l!»(tO] 1 Ch. 17!i, at pp. 207, 20H

; 7o L. J. Ch. 181, at

p. li)7).

" When there iire ambiguous ".\pressions in an Act passed one

or two centuries ago, it may be legitimate to refer to the construc-

tion put upon these expressions throughout a long course of years,

b3' the unanimous consent of all parties interestc.i, as evidencing

what must presumably have ben the iutenticm of the legislature at

that remote" period."— Tnistioi of Ch/dc Ndriijfitiou v. Laird (188:i),

8 A})p. Cas. 0"i8, at p. 07''5, Lord Watson.

" Now, what is the rule of construction to be applied 'f It is

that the words of a statute must be construed as they would have

been the day after the statute was passed, unless some subsecpient

statute has declared tliat some other construction is to bo adopted

or has altered the previous statute."

—

S/iarj)c v. Jf 'n/trfir/d (IHHH),

22 Q. B. D. 2-i9, at p. 242 ; -JS L. J. M. C. 57, at p. 5!), Lord

Eshev, M. R.
" I quite admit that from 1 801) (the time at which a particular
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franohiso was pivon) down to 18S!» is too sliort u titiu! to </n,> rise to
what is calleil ciinfiiiiiKirdiiin <:f/>i)sifii,. aii<l to fix brvoml ili>|iuto a
meaning upon words whicli mi^'lit Lo douhttul in tliftiiMlv.^. yi't it

is not a mutter altof^etlifr to Im left out of sight in foiislniing'tht-sc

statutes."

—

/{tn-sfim/- //()/„ v. A"/// Sinitllmrsl i |>S',)i, -j:; c^. ]•,. |)_

79, at p. Ill ; 58 L. J. (i. 15. ;{l(i, at p. -Vn, Lunl CohTidgc, (
'. .J.

"The first ohsi'r\ation tliat arises is. tiiat if our law were to

exclude all such historical investigation as is pointed to \,\- tlie

objection, and cpiestions of ritual and ewlesiastieal practie.^ c.puld

only be investigated by the light of tiie words of an Act of

Parliament some centuries did, and hv the testimony of liviu"'

witnesses, it would ilisehise a very unr(>asonahle and nnsatisfaetorv

state of the law. Who can doubt that contemporaneous usaor
would be of incalculable value in forming a judgment on such
subjects as are indicated above!' And if no historical investigation

can be permitted as to what was the contemiiorancDus usage, one
source of light upon doubtful (piestions would be excluded."
Head V. liixliop nf Lwul-n, [ISiCJ] A. ('. (141, at j.p. (iV.', CVI; {\>

L. J. V. (J. 1, at p. 8, L<- I llalsbuiy. h. ('.

"Xo doubt, in the case of a vei" ancient statute, wliere the
WfU'ds arc ambiguous, you may refer io the r(,i,l,i,iii<,r<h„,i ,.ri,i,.sili„

of usage as the interpreter of a (h)ubtful law."—// ;,„itui, v.

6VwA///, [l!M):i] 1 Ch. !»J1, at pp. !•,'<;, ')J7 ;
7,> L. J. Ch. ';{!»«, at

p. ;J9f), Joyce, J.

" Before looking at the earlier legislation, iis we have the right

to do, we have the assistan<i' of the County Court liules. which,
though they have not the validity of an enactment, are a eontem-
lioraneous exposition of tiie law by jiersons of authority." Mill,t(

V. IMIanl, [1!(()4] ',> K. B. olt.J, at p. .->!)8
; T-J L. J. K. B. !»S!) at

p. nf)l, Collins, M. K.

"Where, indeed, the Court is called ujien to construe an Act of
I'arliament expressed in unambiguous language, it ought to put
its own construction upon it regardless of the constru<tion that lias

been commonly put upon it by other persons less skille.l in tiie

law. The fact that a mistaken interj)retation has been generally
put upon it cannot alter the law. But where the ipaestion is as to

the meaning of an ambiguous term of common use, the fact that
it has for a long period of years been underst<iod in a jiarticular

sense by persons who have an interest or duty in enforcing the
Act becomes very material."

—

Go/(f>miif/is' ComjJdni/ v. Wyatt,

9
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362 LKfiAL IXTKRPHKTATION.

[l!»0.j] -2 K. B. ryf<(i, at p. r>m; 74 L. J. K. B. 8'J-,'. at p. MH,

ChaiiiK'll, .1.

(See also "Contracts, rfinfiin/ioriiiiiii r.ijioxifio,'" untr, \<. Vi-K As

to non-user, see iio-it, pp. 4->4, 47<S.)

Decisions on Statutes.

Coiixistdif ilirisidii^ oil xtdtiitcx in-i- IiiikIIii'I mi tin ('did/ :
Imt

iviifnif/icfiiri/ i/iri.siitii-s IIir ft) hr roii-si'liTf/ />>/ llir Cuiirf.

It (In' ilicisiiilis nil sf'ltllfcx ilir iiirtiiixi^fi'iil, fin /V'/.vO/,.v iiirrii Jtif

fIII III III/ flio-ic irlio jiroiioiiiini/ fliriii (ire fo fir nmsidinil.

The fnir iiifir/ircffifioti I'f n .sfnfiitr is i/iji/irfnf from ivlirrr n

iiiiifhnii ciiiirsf ofJinlicliil iltritimix Inis isffililislinl a ififfinnl

iiifi rimfiifioii.

Wlu'rc fill' hiiisldfiirr iisr.s i.r/inssioiis irhlrli liiin- turn iiliflrni/l;/

iiifrrj/i'ffrif ill (t imrfini/'ir sriisi; if is iissiiiiivd fliiif fhiij ' <

iisril ill flint si'iisi'.

A mriif sfiifiifc sliimhl ijiini-iillij tie nuis/ninf irif/wiit M'liriirr

fo iftrisioiis oil riirliir sfnfiifis.

All I'l-i-oHcniis roiisfriicfioii of a sfnfufr riiiKiiniiiif for sniiic tiiiif

iiiirlinlliiKjril Clin III- rorriTfnl In/ fin' Iloiisr of Lonfs.

J II iiifrr/infiii;/ <i sfntiifv fhr slntr of flu- I'lir ninl of /'iiiiirinl

ifirisioiis ilf fill' fiiiir fill' sfd/iiff irils /iilssnf oilijlif fo fir

tilkiil info (liroillif.

Divisions on tlir infir/mfiition of oflnr sfalntcs i/nirnilli/ i/nr

rii-ij lifflv hvf/i fo fliv Com-f : l»if if flure is an// jirinn'jilr

laid ilotcn hi/ fliciii fliii/ oiti/lif not fo l>r (lisritjnnivif in con-

siileriny a tliflircnf xfafiifc.

" Wliere there are conflieting decisions upon the lonstruetion of

a statute, tlie Court must refer to that whieh is, ami oujrlit to he,

the source of all such decisions, that is, tiu' words of tlie statute

itself."— yV/c A7«// V. Lcck-Woiiffon (ISIJ), Hi East, li^i, at p. TJ-J,

Lord EUeuborough, C. J.

"If these [authorities] are consistent we are hound by tliein

even although our own minds do not approve the principles on

wliich they rest. There would otherwise he no certain ruh' which

could be known to those who are recpiired to conform to the law.

"If the decisions are contradictory, wi' are to consider tlic

reasons giv(>n for them by those who jironounced them.

"If our predecessors have given no reasons for tlicir judgment,

or the reasons given for conflicting judgments are equally unsatis-
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factory, we aro to put tliat constnu tion on tlic statutes wliich our
own iiiifctttTcd juilgniciit induces us to think tlie le<rislaturo

intended .should bo put on them."

—

ymfi,,, v. Coniv (1S-J7), 4

Bing. 234, atp. 24l,Bo.st, C. J.

" Originally the Act of rarlianient in iiuestlon CJJ & 2'\ Cur. II.

c. !•) did not rei'(;ive that ponstrurtion which the lun^uajjre of it

seems to warrant ; hut we are bound hy tlie weij;;lit of autlioritv,

and however we may regret that the true eonstruetinn of the Act
seems to have l)cen departed fmni, we cinn'>t now ])ut that

ctmstruction upun it, which, unfettered hy authority, we mijrht he

inclined to do."

—

hooth v. Il,l,i,ls,,i, (lS-J7j, 1 V. iV: .1. ;i.")l, at

p. M(;(l, IIuHock, B.

" But-we are bound to construe every statute according to the

plain and ordinary import of its words, and to act upon tiiat con-

struction, unU'.ss we shouhl find our.selve.'- bound by an uniform

course of well-considered decisions, giving a ilitferont effect to the

provisions of the statute; or unless that construction would had tf)

such consequences, that we can safely pronounce that the h^^nslatun-

must have had a dilferent intention from that which the ordinary

import of till' words conveys."

—

Tin Knnj v. Iiilidliildnfx of (tniif

Jtnftiihl (1S^;,S), S B. it ('. ti.S4. at p. <.!MI, Hayley, J., delivering

the judgment of the Court.

"It cauuot be denied that in .some cases the plain meaning of

an Act of I'arliament has been changed by a course of judii'ial

decisions, each going a little and a little furtiier, so that at 'ength

the Courts hav»' adopted a constru<t ion widely dilferent from that

which wouhl, but for such interpretations, have been put upon tht3

plain intent of the wcjrds. In all such eases you are to take into

consideration, not merely the words of the Act of Parliament, but

the decisions on them, which may be said to <>ave been all

but imported into the words of the Act. so that the Act is to be

construed with reference to such (b'cisions. But I am not aware

of any case in which a single decision, even of at.'ourt of competent

jurisdiction having before it properly and juilicially the matter on

whi('h it was pronouncing a judicial ileci>ion, has been held to

operate so upon the plain meaning of a statute."

—

hirl of' H'n/i r-

/unfn C/aiiH (l>i'6-2), C> CI. tV: F. 13:!, at p I T 2, Lord Cottcnham,

L. C.

" It is our duty to construe th(t .statute ncconling to the

grammatical meaning of the words, unless some absunlity would

ensue from so construing it, or an uniform series of decisions had

i

i
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already ck'nblislicd a iiarticular wmstrucfion."

—

llm d. Kills v.

(hrnis (I84J1, Id M. i<; W. '>\\, at y. oJl ;
!•,> L. J. Ex. -VS. at

ji. V), I'arkc, 1'.

"Tlic uiltii'iilty arises from the va;.'U(' niiiinipr in wliicli tlic

Icj.'-isliiturL' has cxprcssfd its iiiciiiiiiij.' ; ami, tlitrefcrt', wlien oiico

a coiistruftion Iius bi-fii put iiiion sudi a clause ['Jid section of tlie

Tilotafje Act. IN','") |(i (ieo. IV. e. Vio i by a judicial (leci.si(Jii, tliat

ougiit of itself to lie a sutlicieut autliority for ouradojitiiip the same
construction."

—

U'lllif/nis v. Xiiiioii (list")), U JI. A W. 7J7, at

p. 7.07 ; l.j L. J. Ex. 11, at p. 1(5, Uolfe, 13.

" It is tiierefore of considerable importance to a.seertaiu wliat

Las been deemed to be the le<r,il import and meaning of them [the

•words 'beyonil the seas'], because if it shall app ir tliat they have
long been used in a sense wliidi may not i^Tiproperly bo called

technical, and have been judi itlly coiistrueil to liave a certain

meaning, and have been u(b)iited by the legislature in tliat sense

bmg prior to the statute -Jl James I. c. Ki [Tiie Limitation Act,

l()'j;5], tlio rule of constniution of .statutes will rcipiire that ilie

words in the .statute .sliould be construe 1 according to tiie .sen.se in

wliieh they have been so ]ireviously used, aitliough that sen.se may
vary from tlie .strict literal meaning of i]u'm."—Ii)irl,iiiiil'iii/r

V. LiillixMof/ (1S.')1--J), ,s Mociv, !'. ('. ('. I, at p. -jo ;
.",

Mooi-e, lud. App. '.iJil, at \<. •.'")(», Sir John J.rvis, C. J., delivering

the judgment of the Judicial Committee.

'"Where once certain wc rds in an Act of Parliament have
received a judicial construction in one of the supeiinr Courts, and
the legislature has repeated them without any altenition in a

subsetpient statute, I conceive that the legishiture must be taken
to have used them according to the meaning which a Coiui of

competent jurisdiction has given them."

—

A'.,- mrli' Caiiiphrll

(1870), L. it. •"> Ch. 70:{, at p. 7(i(), James, L. J.

"Assuming that a judge thinks the construction to lie clear <me
way, but a series of autliorities is produced, being decisions of judges
of co-ordinate jurisdictitm the other way, there must be a time at

which the judge is bound by tliem. If one authority were pro-

duced to me, and ray own oitinion were the other way, i would not
follow that authority ; but if the authorities are immerous, I ailmit

that I nmst be bijund. On tliat jioint the case of /// ,v A'/v/ ///</// 's

HfftM E^fatfH [(I874j, L. It. !» Ch. (i,M ; -I3 L. J. Cii. 70','] is an
authority."—//( />• iMhhin lluspiud (1,S75), L. li. lit Eq. 4.J7, at

pp. 459, 460 ; 44 L. J. Ch. -iOtJ, at p. 407, Jessel, M. "-.
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" Wlint is tho moaning of a first and trno inventor y To aacor-

tain its moaning', you must have recourse, no doulit, to vario\is

decisions given on the statuto CJl Jiie. I. c. •".
I ()•.':() ), wliieli is

very nearly tin liun.lred yi.nrs oM. It is not lor ii jmlgo of the
jiresent day to /ivo liis niennlMg iis f.. what should he attrihutecl tn

the wuiil^ol' tlie statute. ![.. must lake llie ( )nstruetiiin ]iut on
the statute to he of the same ell'.,t, a^ ;ruiding hiui to a eonvet
dfeision, as if that eon-truction had hein eiiaet.^l as part ot the
statute."— /'//////////), V. ,JA/Ao/w.v„/, (lS7')i.;5 ("h. j ». .VILut j).

")'»•);

4") L. J. Ch. A(ir>. at pp. odt;. .".07. ,[..ssel. M. 1{. (..jted l.y

Stirling, J., in /// n Arr,-i/\-< Patmt (1SS7). :!(; ("h. J). ;i(»7, at

p. ;U7 ;
.",(, Ti. J. Ch. >S(;, nt ]>. .V.Mi.

"If an Act of Parliament uses the same language \vhi< li was
used in a former Art of rarliainent referring to the same suhjeet,

and passed with the same purjiose. and for the same ol.ject, the

safe and well-known rule of eonstiuetioii is to assume that the
legislature, when using well-known words upon which there have
been well-known decisions, uses those words in the sense which the
deci.sions liave attached to them."

—

Unnns v. Tufiihl (jSSO), I4

Oh. 1). o(i;!, at p. •>7I ; od I.. J. (
'h. IJS. at j). I !!t, Jame.s, L. .1.

"It is a well-known rule or ctimju of consti-uction tliat in

construing an Act of rarliumeiit one ought to take into account

the state of the huv ami of judieial decisions at tin' time tlie Act
is passed."

—

Viirhxliiri Inyiiniiirc Co. v. C/initon (|SS|), S C^. ]5. 1>.

421, at p. 4 Jt; ; .-,1 L. J. (i. 15. sj. at p. SO, Brett, 1.. J.

"I liave no occasion to do more tiian repeat the ohservations I have
very often made, that I think it leads to great mischief, when an Act
of Parliament is ]ilain and clear, for judges to refer to decisions on
ohh'r ;\.cts, and then say Ihey cannot distinguish sufilcientlv the

new Act from the old, and that, thercd'ore, the d<><isii.n- are hind-

ing. Of course, you may look at them with a view ot seeing what
the intcrjiretation is, hut 1 prefer to read tlie modern Act, find out

what its meaning is, and if it i.s plain, to net according to its jilain

construction, witiiout trouhling ni\-seU' with the decisions ,,[ fJi,.

Courts on earlier Acts, the provisions of wliich are not the sanie."

— IIikI; v. Lmiiloii Pmriiliiil liiiiliUmj S,„i,tii 1 Fell. 'J tth, lS,s:!), •>:\

Ch. 1). 10:{, at p. 11'..' ; -VJ L. J. Ch. Vli, at p. -V}.'. Jessel, M.' \\.

(8ce also ]:., parfr (iriffifh (Fid), loth, 1,SS:{), -J.j CI. D. {;>.)_ .->o

L. J. Ch. 717.)

"The legislature have reproduced words upon which the case

of Maiiilr V. Loirliji (No. 1) [ (1^74), L. U. ft C. P. It;.") ; f;i L. J,

2
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P

C. P. 10;l] wns (leoKlod, niid flifv must bo tnkpu to have known
tlif iiitcrprrtntion tluit liiul licfii put upon tlirni in that tnso."

—

Clad- V. Wnllo,,<l([^y,\), ;VJ L. J. (I. \\. :{>'(», at p. ;'/J'2, Mathew, J.

" I tliiiik tho yiroiior course is to read the section of thi- Art

[s.'ct. S „f liiUsof Sale Act, INTS (41 »t 4-' Vict. c. :U', ], and
to ascertain its niraninfr. ami not to trouMc ourselves aliout deci-

sions upon tlie fornu'r Act. Ai:v otlur course would be apt to

lead U.S astray. If tli<^ latir Act can clearly have oidy one

mcaniuff we ought to give" effect to it aci'ordinfrly. If, instead of

doing that, we compare it with tho former Act, and say that it

differs from it only to .such and such an extent, and tlicn consider

the decisions upon the former Act, wo might in that way go back

to half-a-dozen older Acts, and after considering the decisions on

them, wo might at last arrive at a ('onclusion exactly contrary to

tho later x\.ct."—AV jinrf,- lUtilhrnj (March Sth, \HK\\ -IS Ch. I).

-'•'.4. at ],. 'J.IH ; -yi h. .1. Ch. 4<;i, at p. 4<i;{, Jessol, M. K.

""Whore a .series of decisions of inferior Courts have put a oon-

Rtruction on an Act of I'arliamont, and ha\e made a law whidi

men follow in their daily dealings, it lias been held, even by the

House of Lords, that it is better to adhere to the course of tho

decisions than to reverse them, because of the mischief which
would result from such a jiroceeding. (Jf cour.so that requires two
things—antiquity of decision, and the practice of mankind in

conducting their affairs."

—

Ex jmrti Jfi/Zij/, In ;v ]l'ii<ilit

(March loth, 1SS:}),-J;{ Ch. D. lis, at pp. J-J7, IJS; 52 L. .1. Ch.
'i¥\, at p. -OfS, Jessel, M. K.

"We ought in gt-neral. in construing an Act of ]*arliament, to

assume that the h'gislature knows the existing state of the law."

—

Voiniff eS' Co. V. Mdi/or, !<fr. of Uoi/al Liniiiiniilon Sjtii (.June oth,

l.SS;{), H Aj.p. <^as. .->17, .It p. -..'(I; ;J2 L. .1. Q. ]?. 71:5, at p. 7IS,

Lord Blackburn.

•' When there are ambiguous ex]irosp-ons in an Act p.assod one
or two centuries ago, it may be legitimate to refer to the construc-

tion put tipon these expressions throughout a long course of years,

by the unanimous consent of .all p.arties interested, as evidencing

what must presumably have been the intention of the legislature

at that remote jieriod. Hut I feel bound to construe a recent

statute according to its own terms, when the.se are brought into

controversy, and not according to the \iew8 which interested

parties may have hitherto taken ; and in determining the tnie

import of sudi a statute, it appears to me to be quite immaterial to
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consiilor wliotlipr it was jiftssiMl in l'J.*)S nr in ISS.'I."

—

Tnisfn^ -/

C/i/'/i' Xiniiinlidii V. Lnlnl (ISS:!,. M Ayy •''"*• '''"'^. 'it 1'. ''>7->.

Lord "NVatson (cittMl ]iy KnrwtH, L. J., in dnUhnilllis' ('„. v. Wi/ntl,

[I!t"71 1 Iv. 15. !»•), at y. Ktr; 7t> I.. .1. K. \\. Kill, at p. 17(i)!

" \\ lit'i-i- cases have liri'ii ilcciil..;! cm ].,'ii-ti(iilar l'i>rnis of words
in Ciiitrts. and Aits (if rarlianicnt n>v tlicisi' fdnns of wnrds wliiili

liavi' rr'rcivcd judicial constnii tiiai, in tin' aliscucc of anvtliin" in

tlif Acts s1i(i\viii;j- fliat the lc;;isiatiirc ilid not m 'an to use tire

words in tlic si-n.-c attrilintcil to tlicni liv the Courts, tlic ]ir«'«uiriii-

tion is tliat rarlianicnt did so nse thcni."— llnihuiy. 'I'm/ (lS'*r,),

1"> Q B. I). Ii>;!. at ].. K).-): :>\ L. J. (i. 15. Mm, Lord Coleridgf.

C. J.

" Tho i|Ucstion for our consideration is. what is tlie truo nieaniiifi:

of the Innguapi' wliioh the leijishiture has cni]doved? Cases on
tlio construction of other Acts or instruments generally give very

I'ttlc helj: to tile Court. l)ut if tliere is any i)rin(i|ile hiid down hv
thorn w. ought not to disregard thoni in <onsi.lcring a dilferpnt

Act or instrument."— /,'«;</ v. /til,/ i l.ssdi,;}! Ch. D. 40-,>,at p.40;j ;

5."> L. J. Ch. 2!M. lit \K •,'!m;, Cotton. L. J.

"In tlie fir.st phice we have heen toM tliat a series rif decisions

on this section has gone fir to estahlish the riglits undi'r if ; hut

looking at the confla which li.is taken ]<\ari> in the Courts of first

instance, it appears to me impi^-ihle to say that there is anyeour.se

of decisions wliicli can in any way liind, or wliich ought seriously

to induenee this Court, although of cour.se we sliall always look

with the greatest possil)le respect on the reasons for which tlie

judges of hirst in.stanee have come to their conclusions."

—

I/,ii/., at

p. 410; L. J., at p. •,'!>!>, Fry, L. J.

" We eannot use the interpretation of one statut" in construing

another not madt; with the same intent."

—

T/n' V"'" v. ('o/d-

iK'ixsioiicrx ()/' Iiinmir Tux (l'*8N), -J-J (i. B. I>. •.'<Hi. at p. :i(»7;

•jS L. J. (i. 15. liKI. at ).. lilll, Lord E.slier, M. U.

" Tliere is thus distinct authority, forty-.seven yens old, and .so

far as I know, not (piestione<l, hut acted on and treated as binding,

anil thougli it ma\ appear a tedinicd point, T should hesitate to do

anything to disturb a rule laid down aViout the Statute of Frauds

and acted on for so long."

—

Lhcoi v. Ih'.nin (Jan. 17tli, ["^s;*), 'J'i

Q. B. 1). :i'»7, at p. .'{(;•.>; .">.s L. J. ti. H. ltil,at p. I<.4. Bowen. L.J.

"The appellants dialienge the decision in 'I7,i Muri/ Aim (l,s(i.")),

L. 11. 1 A. 1.^ E. S; -V) L J. Adni. <i, and the eour.se of iiractic"

which has followed it. Tho rcspondcnl coidctids (huf (he decision
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was riplit. But wliptlier it wns ripht or not, ho says that it is tor)

late now ovon for this IIouso to intorf'ro. I am senuibh' of the

inconvonicnre of distiirbin}!; a tinirm^ nt jmuticc [as to th« maritinn'

lien on a ship for (lishiirsenient.H] whirh has continued unchalltngod

forpuilia Itnifrth of finif [sinci' lH(;:i], ami wliichluvs been snni'tiont'd

by such liiirli uoUiority [Sir Ikobcrt I'liiiliniorc, Sir .Tunics Hannen,

nnd Butt, J.I.l. I'.ut if it is really founded upon an eiToneous

eonstructioii of an Act of I'lirlianicnt, there is no principle which

precludes your lord,-lii]is from correctiufr the error. To hold that

the matter is not open to review would bo to give the effect of

legislation to a decision contrary to the intention of the legislature,

merely because it has happened, for some reason or other, to remain

uneliallenged for a certain length of time."

—

Iffiiiilltun v. liiikir

(May -^Tth, IHSU), \l App. « 'as. •,'(•!», at j.p 221, 222; 58 L. J. V.

'')7, at p. (>2, Lord Maenaghten.
" The legislature in 1^42 must be taken to have used the words

['full cost'] with knowledge of the judicial interi)retation which

had been put on thi'm, and to liave intended to use them in the

sense thus given to them."—J/vr// v. U'ooif, [1S!»1] ;i Ch. 11;"),

at p. US; <>1 L J. Ch. 7">. at p. 7tl, Fry, L. J."

" There is a well-known principle of construction sunctioneil, if

sanction were necessary, by the decision of fhe Court of Apj)eal in

Orvurrs V. rofi,/,f [(ISSO), It Ch. 1). ofl:! ; oo L. J. Ch. lis],

that where the legislature uses in an Act a legal term which has

receive<l judicial interj>retation, it must be assumed that the term

is used in the sense in which it has be* ii judicially interpreted."

—

Jai/ V. Jo/,ii.s/oiw (ISilJ), [lS!);i1 1 (i. B. 2'), at p. 2S ; (52 Ii. J.

a B. 12S, at p. l:{(t. Lord ( 'ol( ridge, C. J.

"If the legislature in one Act have used language which is

admittedly ambiguous, and in a subse(iuent Act ha' < ased langiiiige

whitli proceeds uj ion the hyiiothesis that a particular interpretation

is to bc> pl.iccd upon the earlier Act, I think tlie judges have no

choice but to read the two Acts together, and to say that the

legislature have acted as their r)\vn interjireters of the earlier Act."

—AH.-(ln,. v. C/'irhoti, I'.UM] 1 (i. B. l.->(i, at p. Ki.j ; (i!l

L. J. (i. B. HI, at p. HI, Sir F. II. Jeune.

(See also " I,ong-standing l)ecisions," /nifi; ]i. 20, and i/ir/ti

contained in " Decisions," 'infc, p. 2S.)
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Interpretation by reference to Practice.

" Wliilo it iw triif tliut wn have no right to eoiistruo th.' Aft
itself [Ilevenut. A.t, lM(i<) (H-j Si .;;[ Vi,t. .•. 1 1)] \,y tlio pmutiee
wliich lias tiikfii jiliiio undur tliiit Act, it is eiiunlly tiiio tliiit we
aro entitl.'d to construo that Act. not only hjh.h thf actual words
used, but with rcferuiu*' to tho iiraitico which had grown up and
was existing at the tinn- when tiiat Act was passed." - y,irr„s v.

.Vofdr. (|8.S(t), (J (I 13. I). •>:{(). at p. r,:i.; • r,o L. J. (i. n. I :«•,', at

p. 1'15, Tlusigcr. L. J.

" I am .scnsihlc of the inconvenience of disturbing a course of
practice

|

as to a inaritinio lien on a siiip for disbursements] wliii h
has continued for such a length of time (since IMti:}], and which
has been sanctioned by such high authority [Sir Robert rhillimorc,
Sir James Ilannen, and Hutt. J.]. IJut if it is really founded
upon an erroneous construction of an A.t of Tarlianjent, there is

no juineiple which precludes your lordships from correcting the
error."—i/f/w ///«/( v. J{<i/:ir (ISW);, It App. Gas. •->(«», at p. \>-22

;

o8 L. J. r. 07, at
J).

()2, Lord Macnnghten.
" When you find legislation following a continuous practice,

and repeating the very words on which that practice was ff)unded,
it may perhajjs fairly be inferred that tlie legislature in re-enacting
the statute intended th(»se words to be understood in their received
mcauiiig. And pcrhaj.s it might be argued that the inference
grows stronger with each successive re-enactment. However, as
the point was not dealt with at the IJar, 1 forbear to express any
opinion upon it."

—

('ow.'isxioiii'r-'t fur Spni,!/ I'urjw.si.s i,f Iiironif

r<u V. /V//M,/, [ISiJlJ A (J. VJl, at p. ;)!»! ; (51 L. J. Q. B. -iti"),

at p. 'JUl, Tjord Macnughten (cited by Joyce, J., in Lomlou
Coiiiitii Connni v. Saiifh Mi'tvoiuiUhm Gd" Co., [190.'i] •> Ch. -i'-Vi,

at p. o;j8; 7-,' L. J Uh. -Wfi, at p. .ViM).

" Cases have been cited to show that sometimes you aro not only
entitled but bound, wliere you have Acts of Parliament passed \n

reference to a matter on which there has been a continuity of Acts
of Parliament in succession running on the same lines, to take
mto consideration the previous pra(;tiee. Tlu> strongest case prob-
ably of all those which were cited is that f)f Yiirviix v. Xonkrs
(1880), 6 U. B. D. 530; 50 L. J. U. B. 1:52 That,
undoubtedly, is a stmng authority for saying that such a practice

may, in the case that Thesiger, L. J., described, be taken into
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foiKtiiWiiti'iii in I'liiistruiiifr tlif Inter A> t of riirliaiiu'iit ;
iiiul I

<1<) not |ir<>|MM«' f" flfjinrt from or whittle .lown tlmt iiro|ioMtion in

liny dfjyivi'. 15uf what ilo.'s the loril jii-ticc uii'iin ? l)o<'» hf

nitmn tlmt yim iirc to lmvt> rt'giir'l to ov«'ry iinictii'i' by jiorHons

who hav« a ntiitutory -liity thrown u|«'n tlit-ni, ami who for u loii^

period Imve neglecti'd to jMrfnrm thiit wlii.h, aioonling to the

naturiil construetion of the words of their Art of I'arliiiinent.

would ho theii duty y I tliink not. I do not think he mean* t.

Hav that one in always to imimte to the Icf^islatiire n knowledge of

tluit ne;;h'(t of iliity hy those who havi- had a Ntatutopy ohlipition

thrown upon thorn. If, then, it is not always that this imi.iitation

is to Im- made, whon is it to bo mad«>r I think it is to be macb- in

those eft-es in whieh it is reasonabh- to impute sueh a knowh'd;,'f

to the lej»islaturt>. A ense in whieh it very usually has beon done

is this : very often in nn anteeeclciit or earlier Act in similar frame

upon the same subjeet-mattor, the very (piestion of the interpretation

of a partieular soction, or of jtartieular words, in the Aet has come

into Court for decision, and the Court has j.ut a construction ujion

the words of that earlier Aet ; and then, in the later Act, the le>,'is-

laturi' uses identical words. It could not, in such a case at all

events, bo siipjio.sed, however doubtful the con-^trucfion of tliose

words mi<»ht be, that the lerfislaturo passed the subsequent Act

without knowledge of the previous decision upon the same words

in the earlier and similar Act. Then take ajjain the case which

wan actually before the Court

—

Vnniis v. \<»i/;rs (ISSU). d

(i. n. 1). ;V5'» ; ;Jt» L. J. (i. B. Vi-2. That was a case in which

the knowledge which was sought to bo imputeil to the legislature

was the practice of a public department in respect of inlcihited

hou'C duty. One can quite understand that the jiractice of jmblic

dojmrtments might bo supposed to bo within tlie knowledge of the

legislature, but I do not think we ought to carry that so tar as to

say that in the present ca.se the legislature must have had within

their knowledge and view the practice of the gas examiners as to

holding no tests upon Sundays."

—

h,ii'/i>ii Coinilii (' mtinl v.

S<,-ifli Mrtropolit'ni r,Vv Co.. [i!t(»4| I Ch. 7t), at pp. SI—S-!
; l.\

Ij. J. (Hi i;$<), at p. I »'•. Vauglmn Williams, L. J.

Interpretation by reference to Rules.

" We arc nf opinion that, where the lonKtrnct.icm of the Act is

ambiguous and doubtful on any point, recourse may bo had to the
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ruU wlii.h httVf Im.-..ii 11.11.1.. l.vth.. L..r.l ('lmii...II.,i uii.I.t tlio
ttutli..rity ..f tl.o A.t.uii.l if w,. Ku.l that in tl.e iul..s nuy j.:.tti.,,lar

cmMru.tio,, lui. 1h.,.|. |.uf .ii. tlu. A.^t. tlmf it in our .lutv to M.L.pt
iiiid follow tlmt .<)ii>tiu.tion."'-A;.r/w;y, »'/,/• (|H71), J^ ]{. t;(h
H7r>, at p. MT'J, Sir (}. Mi-lliHl,. L J., .K.liv..riug tl... ju.lB.u.'.nt of
thi) C.jurt.

" IJcfon, lookiiif; lit tlio .iirli.T logiHliition, us wo havf ih> right
todo, w... Iiiiv.- th.. aNsisl.m.'fof fh.' Comity Court UuIom, wiii li,

though th..y hiiv.- not th.. vali.lity of an .tiii.Hu.nt. ar.' a ......t..m.'

|H)raueou.s .-xpositirMi ..f thf law U |m.|-ho„.s of authority- "—
Mi/H( V. /;,///,/,-,/, [|!i.»i] J K. 15. .•,!»;t.uf ,, .-,!,.s

; ;:( |, j k B
yH!», uf p. !»!»!. ColliiiH, M. ]{.

Skction V'II.

CONCERNING PARTICULAH CLAUSES AND
PAHTlCi; LA k STATUTES.

Juilidul unci otlu.T Notuo of Stiitiitcs

N'"ti''|'"l' <'liiu>cMt.. I'rivutK I'crwnit
• Jt^niTul mid SiMiiiil PrDvisioiii

tii'iH'inl Iii(()riM)rutiiii; CluuxM
L<'}risliitiiiii liv liffi'ii-iicf

I'lililic uml I'iiviit.- Stiifut'~

OentTiil St:itufis ;mil I,iHiil Mini l'fi«.iml Stiitut.'H
lidlcl Sliuftl'slllliy'^' ' i.UM'S
Iiitiiitidn uncoimcci. ,| «ith I'miiow <,f Statute

Mutufc's .uiif.iTinv' l'<>w.T> on I'ul.lic li,«li,..s „r i ,,i,mume«
I'dwit- riiiifciivil lis i;, linnc..
•'"Iivcllirliif illlil llicdiivi'lliclici'

Ififflits ;oiil Iiiti f'sts aciiiiiipunyiu^; I'liwiTs
I'niilic liii|)ortiiii. . (.f Statiifo

P<)wern ciiiisiiij; a Nuiwuucf
I'ltni I 'i>f

a

Stilt iifi's in ri'fcici ,
f t(. friiili!

StMtiit. H infTtViinff with I'rivi.t.- l'r..i>., ty. liijfhts, Titl,~. ,„ Inter...t-
Httttiit.'s Ntnkiii- lit CoiiinKin Law Kiel's . ...

'nt^uHi.

Strttutis strikin}; at I'livilcgON
Statnti- iiMixisnifj .haifff on iin Imlivi.lnal
Statiitt'n in retcrenctf to .hiiiicial Acts
Statutoiy IJulfs, Orilcrsuna KonuM .','"

Hy-laws ...
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~W-

Judicial and other Notice of Statutei.

,/„,/„/,// ,wfin m»sl /« I'lhii ui pol.lw .h,t,ih'>. Knry ^hit„tr

l,„.s,,l iithr 1M".(> /« 11 i»iUi,' xtiihifr, iiHil must h, },iili<:ill>i

E„,,tish s>,l./rrh m;- h„>,wl to i,,t,,i,nl ri<ilithl flu »t<ih,t,' hi"-

lit' I III' liiiiil.

" Notii roivlor, tli.- iiilo <>f tlio liiw i-. fluit ..f jf.n.rul ^tlltut.'. tli-

ju.lgcH .m-lit to tiiko iiotir... iilthou),']. tli.'.v !»• iii.t ).1-H.l..l, ..tl.-i-

wiwof sp.viiil or partifuliir stiitnt-H ; uimI f-.r tlu- Ix'tt-T uua.'r-

Htai.aiiig >» your books on this l-nint, aii.l wl.i.li ^Imll U' wu.l in

judKin.'iit of law ^/'//'(/"/« ,'/(</«»'//., uimI whirl. \^ shitnln'ii '•j»r„i/,,)t

is to \h> known tluit </'""•"/'' '"''f'"' ".'/'""'.'' 7''"^' "^V"'" •'

and thoro aro urimx, Him-iix, it iwliriilini."
—

',' r»/.. , p. 47-.', I'aif IN

7(!a ( (1 )!):), Ilolliimrs Oisr,.

"Stiitiitcs nro oithcr .'/'*/.*•'// or sf,,,,,//, i»il>/ir or /inrati: A

goneriil or pul-Hf A.t is mi nuivorsal uL". Unit r.'gunls th.' wliole

community ; and of this tln' courts of ,aw arc bound to take notice

judiciiilly iind i.r ojtino : witliout the statute b-'ing ].artlcuhirly

pleaded, or fornmlly set fortli by the party who claims an advan-

tage under it. S/miti/ or /irimt,' Acts are rather e\<.ei.tions than

rules, being those which <mly oiH-rate upon particular persons, and

private concerns: such as the liomans entitled .i>i„ifux ,lrnrl,i, ui

conrradistinction to the '^niafu^ ro„.s/i/t>i, which regarded tiie whole

comnuinity : and of these (which are not promulgated with the

same notoriety us the former) the judges are not b.und to take

notice, unless they be formally shown and pkaib-d."— 1
W.

Cimioi. 85.

"The history of the law, with regard to the j.roof of private

Acts of I'arlianient. is tliis : origiiudly, they were required to be

proveil by a copy examined with the Parliament lloU. To iivoiil

this inconvenience, a claus- was usually inserted, declaring a copy

printed by the King's print<T should bo evidence. It was then

objected, tliat in such cases, it was necessary to prove that the Act

produced was, in fc.-t, printed by the King's printer; and to meet

this objection, the present form of claus(> was adopted [viz., that

the Act should be (b-emed an.l taken to be a public Act, and should

be taken notice of as sutili by all judges, kv., without Wug spci'ially

n\eiii\wl\"—H'<><)'t>rtir(l v. Coffoii (lH-i4), 1 Cr. M. & U- 44. ;it

pp. 47, 48. Lord I.yndhurst, C. B.
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" Th«' jii.ij?.' \H llii«or..ti.nll^- Ih.iiikI f.i takf jmlitiiil n<>tic«» of ull

Acts of rinliimi.iif ; timt in, lie i. ImmukI tlii'..ivti,Mlly to know tlif

(M.llt.'IlN of th.tll, UImI to 1m. U*|,|V lllilt lIl.T.' IN ||O.^Uc|| A.'t of

I'.irlium.-rit. I my • tli. or..|i.ally.' t.ut pnutirulh tU<- ju.lj?..

rH|niivn iittriitioii to h,> ,iill.-.l to tlif (.(irticuliir Hf.itiitf, ami the
I'laii.sfH ami M't-tioiif* of it flint Ixmu u|»>n tlu- iimtt.-r in li:in<l. Hut
ho is l)omi.l to tiik.' ju'liciiil iiolir. (.f nil \i{y of 1' li iiiii-iit."—

fhilliiii V. <'n,-i,;,-iitii,„ „f I,,)„ili,„ iMrS), 7 CI, |) ; ;,,_ ,,| ., 7j(,.

47 L. J. fli. ».(.{, i,t
I..

»:t7. .I,.,.«.l. M. U.

Ijonl Hroiiglmnrs A<t, 1H.,() \\:\ &. | \ Vi<t. . _'lj —
Swt. 7. " Hf it fiiaifc'l flint .•v.'rv Act niii.ic 'i^t tli.- fom-

im-iifiMnciit of tlii.H Act simll he dccnu'tl uml t.iU.ii \ > Ij,. ;, |.iii,i.c

Act, iiml Mimil Wi jmlicially taken iiotiw ..f us ,i ,|i. inlcs^ flu,.

<'ontrurv lie t'.\|nc(*sly [.loviijcd ami .ifclarcj by mi' ', At, (' m-
mciiccii ami took diet on itii l'VI)iuuiy. In".!. K.

;
c,

Intorprctation Act. jS.S'.t i-V,* it .V} Viut. c (j;^, s. tl. [Ut

hy .VJ & VJ Viut. f. (;;i, S!.. !» and a!).)

iiactu<l

Intcrprotatinn Act. ISs!) (.Vj gi, .-,;{ Vi,,t. ,,. fj;j)_

Sect. 9. " Every Act jiaswd utter flu- _\.ar |N.",(i, whether hcfon-
or after the couimemenient of this Act [1st January, iHitu j. hIuiU

he a public Act, and shall he judicially notic(>d a8 such, unless the

contrary is «'xpres»ly provided by the Act."

Sect. ?!». " In this Ad thecNpression 'Act ' shall include a local

and personal Act and a private Ai t."

Iijiioraiitifi jitris imti <j-ni.s(if.— j Co. 177.

"The subjects of this country are hiund to con>true rightly the
statute law of the land." - /'/<» ('/i<ir/»/l,i (Isjj), 1 I)ods. Adin.
.•iM7, at p. ;Wi, Sir W. Scott.

"Everyone is bound to know the law."

—

Coo/xr v. SiiiniKinx

il80-J), 7 11. & N. 7('7, at \k 717. I'ollock, (J. 1$.

" It is said ' Iijiiiiidiitiii Jin-ix liinnl r.iciiMif,' hut in that maxim
tho word \/ns ' is used in tiie sense of denoting general law, the

ordinary law of the country. But when the word V"< ' is used in

the sense of denoting a private right, that maxim has uo appli..a-

tioar—Cuu,„r V. jy,M.s (iHVu), L. li. ,» 11. L 1 1!», at p. 170,
Lr>rd Wvstbury (cilud by Stirling, J., in Aiiuiid v. IVuiktr, [IbyO]
2 Gb. atJ'J, at p. 381 ; OJ L. J. t'h. (JUU, at p. titJo;.
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TflnTi' (I lawful coiifiniioiix nrf ix niaili' inilairfiil hji xMiifi' ft

trasoHiihk tiiiir is nlloimlfor il» (lisroHfiniiaiirf.

" Before a coTitinuous act or i)ropoe(Hiig, not originally unlawful,

fan bo treated as unlawful liy reason of the pasKing of an A<t of

Tarliament by wliicli it is in tenns made so, a reasonable time

must be alloweil for its discontinuanee ; and though ignorance of

the law may of itself be no excuse for the master of a vessel who

fhay act in contravention of it, such ignorance may nevertheless

be taken into account when it becomes necessary to consider the

cinumstances under which the act or i)r()ceeding alleged to he

unlawful was continued and when and how it was discontinued,

with a view to detirmine whether a reasonable timc^ had elapsed

without its l)eing discontinued."— /^o•"•« v. ^"'olr(ll (IH.SO). :»

U. B. D. 444, at p. 4.".4
; 4!) Jj. .1. (i- ii. 4()S, at p. 4?;}, Baggalliiy,

L. J., delivering the jiulgment of the Court (Bramwell, Baggallay

and Thcsiger, L. JJ.).

Notice of Clauses to Private Persons.

" I am further of opinion, and, if need was, 1 should be prepared

to hold, that, where a company is create.l by A : Parliameut,

having privileges and rights granted to them, and liabilities and

duties imposed upon them in respect of their inc(>rp:>ration, parties

dealing with them must be taken to be cogiiizimt of the provisions

of the Act of Parliament granting those i)rivileges lud rights and

imposing those duties and liabilities, although it be a private

A.et." Cd/iill V. Till- London ami North ]\',.-<t<rii Ji'.iil. Co. (ISHl).

10 C. B. N. S. 1'.4, at p. 172 ;
:!() L. J. ('. V. •.>?<!>, at p. 21)4,

Erie, C. J.

General and Special Provisions.

Giiicral prorifloiis in tlif smnr x/nfn/i' or oflu r sfnfiJrx arr not

to control or rrp'-al the spitidl prorinions. Tliv s/nrinl pr.i-

riiiionx arc to Iw rrnd <ix rj-n/iird out of tlir (jcncral.

"The rule is, that where a general intention is expressed and

the Act expresses also a p>'i!!."lar intention incrmipatiblc with the

general intention, the particular ii\tention is to l)e considennl in

th(> nature of exception."— C//(/;r//^// v. Crrasc (1S2S>, ", Biug. ITT.

atp. IHO, Best, (;. J.

" It may be laid down ns a rule for the construction of statutes,
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that where ii siicciiil jintvisinti mid u {j.iiit;iI i>rovi>i(in un' inserted

which enver the wuiie sulu'eet-nijitter, a e.ise I'iilliii;^ within the

words of tlie special ])rovisioii imist he ;,n.v.-riied therehy, iiiid not

by the tonus of th«» general ]irovision."— />/•//</. /* v. (tnrsiiis nt'

P>it,„,i (iHTd), 1 Kx. I), -li^ at p. ,'•!•.', (iu:iin. J.

" Where 3-011 have general jirovisions, whether eontaine.l in tiie

same Act or in another Act of Parliament, and where yon have
special jirovisions as to a iKitticidar iiroperty in the ownersliip of

one individual, yon niii>t read the special provision:! as excepted

out of the general. That is the only way of reconciling these

Acts of Parliament. It is the practice of Parliament, as tiiose wlio

are in the hahit of going hefore Parliamentary Committees know,
to insert in the hill the sjiecial elanso which are agreed on, and
tlien those persons who have olitained their insertion h'ave the

committee-room, and liavi' nothing further to do with the ])ill.

The Connnittee would not listen to them on the geneial clauses.

They would say, ' It is no hnsiness of yours; you liavc hceu iiro-

vid»>d for, and you \\:\\<- had all your clausis put in." If vou once

admit the doctrine that the general provi-ions are to override the

special ones, anybody getting a chmse inserti'd in the hill ought
to he heard on every clause of that Act. It would he simply

impossible to conduct privati' l.gi>lMtion at all if any such dictriue

were admitted or prevailed I consider it an established rule, tiiat

when yoti find general provisions of this sort, either in the same
Act or other Acts, they are not t 1 control or repeal the .s].,,ial

provisions, which are considered to provide for the particular

property."

—

Tdi/lur v. CdijunvfioH nj (Hilli.nii (|S7(>), f
(

'ji. I). ;in.*,,

at p. 41 0, Jessel, M. It.

General Incorporating Clauses.

//( iiifirjin/ii/;/ s/iifiifr\ I'liiirfiiti/ i/<ii'ni/ /iniri.siiniy, 11111/ niljiisthiii

till- tji iifi-itl /iriiri-siiiiis ill Ihr ijvnii;il ^lulnt,- to tlw imitiriiliir

liriirisidiis lit' tlif .'iiiriiil xtiifiiti-, i-iiiisi(ltriilii,iis uf i-iiimn, mn!
/iixfin,iiii</ thf miinryiil tniiili„jii ,if siicli iiriirisiims ni ^(iirliir

xtdtidis, lire jiriijH r til hr liiiriii' in nilinl^ iiml umjlit to linrr

iiinili iniijlit mill t'lirii'.

" r pause to observe that it is of the greatest ini|M)r;ancc. in iinv

case like that with whi.'h yoiu- lordships have now to deal, to

remember the principles of the scheme of legislation contained in

those statutes [the Lauds Clauses Consolidation Acts and the

2
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Railways Clauses Consolidation Acts]. Thry were passed because

the legislature thought that a considerahle number of g.-neral

provisions, which had been iisoertaiued. after suffir'ient experience,

to be ])roiier ami necessary to be introduced into Acts authorizing

undertakings of the character there referred to, liad better be

enacted once for all in a gen«'ral form ; so that when any par-

ticular undertaking afterwards came to be authorized, thi; special

Act might be introduced in a short form, containing only such

clauses as were suggested by the cinumstances of the particular

case. A general incorporating clause, of which your lordships

have a specimen here, was to supersede the necessity of roj)eatiug

in every such si)eeial Act those jirovisions which were universally

or generally applicable."—J/c//<v«V//(n/ Disfrirf Hail. Co. v. S/kiijx

(18H0), •") App. Cas. 4-Jo, at p. 4:J(»; ")0 L. J. U. B. 14, at p. lo.

Lord Solbome, L. C
"In construing Acts of Parliament of this kind, and adjusting

the general provisions in the general Act to the particular provisions

of the special Act, considerations of reason and justice, and the

universal analogy of such provisions in similar Acts of Parliament,

are proper to be borne in mind, and ought to have much weight

anl force."— //'/'/., at p. 4;{:{ ; L. J. at pp. 16, 17.

(As to weight and effect of ilecit-ions on the construction of such

Acts, see I'Kij/i V. (;,>/,/,„ Vnllrii Hail. Co. { IX.^0), !•> Ch. D. -Wk

at p. :5:i4 ;
4'.» L. J. Ch. 721, at p. 7-J i, Thesiger, L. J., dehveriug

the judgment of the Court, cited mdr, jip. ','1— -':$.)

Wlirri' (I xiiKjIf icifliiii of (I xfiitiitv IS ititrodiiiiil into anotIn r

stdtiiti- it iiiKxt fif iriid ill fill' xni-sr iiliiili it hori' in fin

oriij'nal xtiitidi- fiuni uliiili it is fidtii.

" Where a single section of an Act of Parliament is introduced

into anotiier Act, I tliluk it mu.st be read in the sense wiiich it bore

in the original Act from which it is taken, and tiiat consequently

it is perfectly legitimate I > refer to all the rest of that Act in

order to ascertain what the section meant, though tho.se otiier

sections are not incorporated in tlie new Act. I do not mean that

if there was in the original Act a .-icction not incorporated, whidi

came by wa)' of a proviso or exception on that which is incorporaleil,

that should be referred to. Put all others, including the inter-

pretation chiuse, if tliero bo one, may be referre<l to. It is a

dangeious mode of draftsmanship to nnjorporate a section from a
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former Aft ; for uhIpss the draftsman has a niiicli cl.'iirt'r rocoUectum
of the whole of tho forni<T Act than can always he cxiiected. there

is great risk that sonuilhiii}^ may be expressfil which was m.t

intended."

—

Mm/or, i,-i . of Porf-siiiniif/, v. Si,ii//i
i
j.SS.Vi. |() Ajip.

Cas. ;5(it, at p. :i7I ;
r>4 L. J. H. 15. M:), at

i.|..
irc, 477, I..,nl

Blackburn.

Legislation by Reference.

//( (Itiiliiiij ivith artiK Iff hijtshit 11)11 1,1/ nl'iriiii'i', llii- ininKirii - mi-

Kii/ini/ioii hi Uv ktjif in riiir is tin tjniinil scojir utiil ohjnt

Uf tllV (IIIKIIllilKJ ll<ji.\lllfilill.

" If a subse(iueut Act briiifjs into itself by reference some of the

clauses of a former Act, the lej,'al cllVct of that, as ha> often been
held, is to write those sections into tin- new Act just as if they liad

been actually written in it with the ].en, or printed in it, and the

moment you have tho.se clauses in the Act. vuu iiitve no occusmn
to n:fer to the former Act at all."

—

In n irooi/'.s Ks/,ih il.ss(j),

n Ch. U. ti(J7, at ji. GIO; ',:> L. J. Ch. fs,s,ut p. IIM), Un\l Esher,
M. K.

"Sometimes whole Acts of Parliament, somttimes groups of
clauses of Acts of I'arliumeut, entirely or partially, .sometimes

portions of clauses are im-orporated into later Acts, su that the
interpreter has to keeii under his eye, ur, it' he can, bear in his

mind, large masses of bygone and not always consistent lej^i>la-

tion in order to gather the meaning ot receut lej-islation. There
is very often the further provision that these earlier .-statutes are

incorporated only so far as they are not inconsistent with the

statute into which they are incorporateil ; .so that you iiave tii-st

to ascertain the meuuing ot a statute by rcfcreuce to otlicr statutes,

and then to a.scertain whether the earlier Acts qualify onl\- or
ahsolutely contradict the later ones, a task sometimes of ,rreat

difficulty, always of great labou.—a dithcult_\ and laiiom-. generally
speaking, wholly uuueces.-ary."'

—

h'ni/i v. /»«.« il>*>'HK 'Jf (i. IJ. 1).

ISO, at pp. l!)o, l!t(i; .>!( L. J. U. J$. l,i(i, ,,1 p. HI, Mathew, J.,

delivering the judgment of tiie Court (Lord Coleridge. C. J., and
Mathew, J.).

"In dealing with cases of h'gislation hy relerence, 1 tiiink tiiat,

as a rule, the primary consideration to he kejit in view is the
general scojie and object of the amending legislation, as this affords

some guide as to whether a wide or narrow interpretation is to be
put upon general words or expressions capable of a wider ur
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narrower nifnninff."

—

Tnimi v. Pntti/ H^- S<itix, [1001] I Q. W.

444, at !>. \')\
; 70 I,. J. (|. 15. sn, iit p. •,>4(i, Lord Alvt-rstono,

C.J.

(Spo also atitf, p. ;i"»1, "Statutes /</ Pari .Vtifn-ii}:')

Public and Private Statutes.

Wliitliir II still litf is /)iii>/ir iir jiiiiiih' iliHs iii)f i/ij)i'iii/ ii/iini inii/

fir/iiilrii/ riiiisii/iriifiiiiis (sin/i us /iiiiin;/ n clmisi' or ilrrlnrn-

tiini thdt till stiitnti sliiill III iliriiiiil II iiii'ilir stiltiifr), liiif

11/11111 till' iiiitiirr iiiiil siili'iliiiifr iil tin i-ilsr.

If'lii'ii till iiitir/'i'ifiifiiin is lint I'liiir, II pririiti' stiitinr is roiistriinl

lliiirr sti iitljl tliini II jiiiliHr sliitiitr.

will II till' iiiliriiritiltiiiii is riiiir, tlim is no ilifj'i ri'iirr lii'linili tin-

Itlfulis of ivifti'iiiliij II fiririiti still ntr iiiiil ii imliliv still iitr.

" Wlicre an Act of Parliarnt'iit. in rxiircss terms, or by necessary

imjilicatioii, einiioworis an individiml or individuals to take or

interfere with the i>roperty or the ri^ihts of anoth(>r, and upon a

souml eonstruefion of the Act it appears to the Court that such was

the intention of the legishiture, in such cases it may well he the

• uly of the Court, wlinse province it is to (h'clare and not to make

the law. to pivp elt'eet to the decrees of the legislature so expresseil.

Hut where an Act of Parliament merely enables an intlividual or

individuals to deal with property of his or their own, for their own

benefit, ami di)es not in terms, or by necossary implication, em-

power him or them to tiike or interfere with the property or rights

of others, (pKstions of a verv dill'crent character arise. Here the

tlistiiu'tion between inddie and jjrivate Acts of Parliameut becomes

nuiterial. JJy a private Act of Parliament, I do not Tuean merely

privati- estate Acts, but local and personal as ilistinguished from

general public Acts. I'ublie Acts, it is said in the books, bind all

the Queen's subject <. liut of jirivate .Vets of Pailiament, it is

said that tiiey do not bind strangers, uidess by exj>ress worils or

necessary implication the intention of the legislature to affect the

rights of stiangers is a)iparent in the Act ; and whether an Act is

public or privateiloes not depenil upon any technical considerations

(such as having a clause or declaration that the Act shall be (h>emed

ii public Act), but u]ion the nature and substance of the case. For

those general propositions it is not necessary I should (h> more th;in

l^l''r to .SV;' Fru Ill-is Jlniiinijliiii's Cusr |_(1(!11), 1 Ci>l,r, p. lib,

I'urt Vlll., PIS aj, and Liki/ v. Liriinjtuii [{HiH-i), 1 Ventris,
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17!*]."—DmrMoti v. Panr {\H17), •"» Tfniv. H'.. ,i1 pp. 4:{;{, 4:5}
;

16 L. J. Ch. -27 i. lit p. '27U. Sir .Iniii.-s \Vipiii;i, \'.-(
'.

" N->w. it is ipiif.. true tliat tli.-iv is soiri.' ilifftiviic,. lictwc-n ii

private A.t of I'arliiinit'iit ami ii piil.lic .iin'. liiit lli.- only .iitr.T.'ticc

which I iwn :wnr<' of i-* us to tlif >tri(tiifss ot tli.' ccMisfnictioii toV piv.-ii to it [tlic priviiti' Act
j
wlicii there is ,iiiy .loiiht as to tlic

nw'iuuug. !ii the case of a pulilic A<t you construe it, kecpinj; in

view the fa<
!
that it must he taivcn to have liccn passed f..r the puldie

adiraiitnjrc, ami you apply certain (Inc 1 canons lu its construction.

In thf ease of :i private Act whicli is ol>tainc(l hy persons for their
own hencfif.you construe more strictly provisions wliirli thevalh'f^e
to be in their favour, hi-cause the jiersons wlio oht.iin a jirivate Act
ought to take care that it is so wonhil that that whi-ii thev desire
to ohtain for themselves is j.lainly stated in it. lint wiiere the
construction is perfectly ,lear, there is n.. dillercnce hetween the
modes of construine: a private Act and a puhlic Act, .lud. however
ditticult the lonstruction of a private Act may he, uiicn oikm- the
Court has arrived at the true construction, after haviii-: suhject.'d

it to the stricte.st criticism, the consc.|uenccs are preci.sely the same
as in the ca.se of a puhlic A< t. The moment you have jirrived at
themeaniuf,' of the i.-i>lature, th.. elfcct is the .siune in tlie one
Ca.se us in the other."— .////•,:„/„„„ r,„o„ A ><>«•<>„, „t Cmnu^lhr v.

r/ifx/iirr A,/„v (',„„„nltir (l.^s.-,), l--, (i. 15 i( .V)7, ,,f |,j, (i(r,>, (jicj,

Lord Esher, M. K. (cited hy liray, .1., in Si,,r.nt v. Tl,.,m,l <',„l

wnWwy.v, [lildS] 1 K. B. «!)'., at
PI..

!tol, ;m(J ; 77 I, .|. K' 1-, ;;;i(;

at p. 400).

General Statutes and Local and Personal Statutes.

A (jeneral shitnt,; prima facie, is tl,„l irhi,/, ,i,,,,li,x l„ llw ,vl„>lr

comiiiiniifi/.

Ill foniirr tliiirs piihllr ,n„l ,j,„,r,il shitiifrs „,,; i/is/hi./ins/,,,/

friiiii inlnitr (iiiil si„ri,il sl,il„t,H. Tin ,Hi,r,' iiinil, n, <r,i-Uhm

m hihniii ijiin nil shitiitis mnl locil „h<I /;< rs,„„tl stntntrs.

A hcill mill ji, rsimul stuliitv iiiui/ hi i,i, 1,11c l,ir<iiisr ,,i ils Inijnirl.

iliir,' iiltliiiiit /(ixiiiij i/.\ fhin-ditir of laml ,i,„l iirrsnniil.

Mill tin, iiiiij i,-irtinil,lr st„ti,tv ix rni,h„„„hj mil, 7 ' /////;//, /,„•,//

(111,1 iiirsniiu;,' ,„ ' liiivl ,1,1,1 iH-rs,,,i„l" ,s t„ /„ ,l,hr,„,,„,l /,,/

thv Coiiil niiil II, ,I I,,/ tlif jiii;/.

"Statutes an- either general or speci.d, i.uhlic or private. A
iiviui-dl or piihlir Act is an universal ride, that rc).Mrds the whole
community .... Spirinl ur juicit, Acts uru rather exceptions than

s
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rules, boinp thosp which only opernt" uixm imrtioiilar persons and

private oonoerns."— 1 lil. Cum. H").

"On tlio Ist Mny, 17!»7. tho House of Lords rpaolve<l that the

Kinp's printer should elans the general statutes and special, the

puhlic local, (iiid private, in separate volumes ;
antl on the Sth Ma}',

ISOl, there was a resolution of the House of Conmious, apr.-ed to

by the Hotise of Lords, that the general statutes, and the 'public

local and jiersoiial," in each sessif)n. shcnild be classed in sejiarato

volumes."— A'/-/«ov/;s V. AVv/, (l.S4(>i, I ') M. & W. v?44, at p. 'Z-A ;

1") L. J. Ex. l(>;i, at p. 1H7, Parke, B., delivering the judgment of

the Court.

Lord Brougham's Act, ls.-,() (M v^ 14 Vi.t. c. •,'!)—

Sect. 7 :
" lie it enacted that every Ait made after the comnieiice-

ment of tliis Act shall be deemed and taken to be a ixihlir A<f."

(Commenced and took effect on 4th February, IS-M. Repealed

by Interpretation Act, 1HH» {-V.' & -Vi Vi.t. c (W), s. 41. Re-

enacted by 52 & oa Vict. e. iV-\, ss. i» and :'.!».)

Interi>retation Act, 1«89 (52 & 5:5 Vict. c. fi3)—

Sect. !•: "Every Act passed after the year 1(^50, whetlier before

or after the commencement of this Act
|
1st January, l.'^!)(»J sliuil

b(! a jiiili/ir Arf/'

Sect. :'>!•: " Li this Act tlie expression ' Act ' shall include a

local and ;
• i

• ia Act and a private Act."

"At the iiii.c of its [:VJ (leo. III. c. Ixxiv] being pa.s.M-d no Acts

were commonly so called (vi/., public local and personal, or local

and p'>-sonal), but statutes were only divided into public and

private and general a:;d special.

"As the 5 i*i 'i Vict. c. 'K (Tile Limitations of Actions ami

Costs Act, iS4"-') distinguishes between statutes idinmiuili/ cdllnl

public local and personal, or local and personal, and those which

(//•/ of a local and [)ersonal nature; and it is to be dcteruiiiicl by

the Court and not by the jury whether any particular statute is

commonly so called (which, in itself, would seem to be a mere

matter of fai^tl. there si'eius to be no better ground on which this

is to be decided than a reference to the Statute I'nok itself; if we

find it 80 printed umh'r the directions of the legislature, we have

the best grounds for saying it is commonly so called, and this

ajipcars the moie proper with reference to the 5 i\c (i Vict. c. "7, s. 'i,

which, as to tins [lart, is clearly framed with relereuce lo liiu
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resolutions, anil to tlie division of Htiitiites in tlif Stiituti- liook

then-liy iutroduut'tl."

—

S/„/,/„n/ v. S/„irj> (IS'tV,), \ H. j^ \. |i;,,

at
i>.

12:5; -2') L. J. Ex. -''.t, at j..
•,'•').), ('oLTiagc, J.. .l.liv..rin^'

tlip jmlgnient of tiic Exiliccjuor ( "Imnibcr.

" I am not going throiigli the liistuiy uf tliis noiupnclatui f

Arts of Parliament) ; but it is important to remark that it has

altereil very much, ami that part of the obscurity which has been

introduced intotho subject is duo to the alterations which have licen

made at different times. There was a time when jiublic and
general Acts were clistinguished from privati^ and >i»cial ; but

that is not the divi.sion which has obtained in later tiirns. ami the

more modern division has been between general Acts and I'nal an<l

personal ;
for it is to be observed (ami tills isi'.s.scntial fori i.ljciting

the point of our decision in the present instance), that ' piier.il."

and not 'public,' is opposed to 'local and personal'; and the

division, therefore, lies between public and general Acts ou the one
sicb', and public local and jiersonal Acts on the other; because, of

course, a local and iier.sonal Act may be public without losiu<' its

character of local and personal. . Now. a geui'ral A't,

])iiimtf<iiii\, is that which ajiplies to the whcde comtuunitv. In the

natural meaning of the term it means an Act of Parliament which

is unlimited both in its area and, as regards the individuMl, in its

effects; and as opposed to that you get statutes whicji iriav well be

public because of the importance of the subjects with uliich they

deal and their gen<-ral interest to the community, but which are

limited in respect of area—a limitation which tn;ikes tic ui local

—

or limited iii respect of indiviiluals or persons—a liniilMtion which
makes them personal."

—

Tin Qiinii v. Li>,>,/i,ii ('mnifi/ <'i,ii„ciK

[l.siCiJ J U. B. 4.i4, at p. MVi; tvJ L. J. Q. IJ. |, at pp. s, 'j[

Bowen, L. .J.

m

C
S
sm
O

3
ri

e

Lord Shaftesbury's Clauses.

" My lords, in local and personal Acts there was found to be

great inconvenience from the dau.ses being framed according to

the views of the promoters' counsel, and, conse(p»cnfl\, being ViTV

differently worded, and to remedy this a practice aro.-ie, 1 do not

know when, but I believe about forty vears ago, of obliging the

promoters to subnut their bills to the revision of the Chairiuan of

Committees, who recpiired th-'m to make their cl.iu.-cs in the form
he had approved of, unless some good reason was shown for

deviating from it. Tixese forms of clauses were well known, and

#
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from tlic inline of the uohlo lonl who hiid orijriimted them were

called Ijor'l S/iiif'fi xliiirn's Vhxif^i*."— liinr ffnir Cinmiiisxiotiirii v.

.Uiin'-im (is;:), -i A].].. Ths. Tin, iif ].. 7(i.j; 47 L. J. Q. TV IM,

at
i>.

'i<y-\. T><>nl IMnekliuru.

Intention unconnected with purpose of Statute.

" If in a looal and ])er!<.iii»l Aet we found words that Rpomed to

express an intention to ei. ! soniethinp quite unconneeted with

tlie imrjiose of the ])roniof"'rs. ajid which the Committee woiihl not

(if it did its duty) Imve uUowed to be introduced into such un Act.

I think the judjies would bo justitied iu jiutting uiniost any

construction on the wonls that would prevent its having that

effect."

—

lilnr Wirir Cowmissiowrx v. Adimxon {\t<ll), 2 App. Cas.

74:3, lit p. 7t>(! ; 47 L. J. Q. R. H>y, at j). 204, Ijord Blackburn.

Statutes conferring Powers on Public Bodies or

Companies.

Oeneralia specialibus non derogant.

(iriicnil /KiiiiTs do not orerridi' s/itrin/ /toirrr».

Will turn- tlif /I'fiis/ftfnrr Imx lii/ 11 x^iviinl xfotiitr rrxtrd poirns of

(I sjirritil I'/iiiriiifir in 11 ror/toriifi' Itoi/i/ or inii/ fioifi/ of roiii-

mixxiiiHiTx for fill' i:r)irrKs /iiir/ioxr of iiirri/iuff out a /mrti-

ciiliir oliji'rt iihlrh flir liipxiiitiiri- h<i>i ill rifir, no xiiljsri/iii'nt

ittiitiitf ill min/i/ f/iiiirii/ tirnix i/iriiifi poirvrx irhirli lii/ tfirir

(/riiira/iti/ (iji/it;/ to tin- sjirrln/ /loiiTi-x rniifrnrd tiij tliv

formir xtiitiifv irill orrrriilr thv xp,i-inl poircrx tlwirhi/

diliijiitril to thr /tiirtirii/iir lioitf/ of roiiimixxioiiprs or

ror/ionitioii.

Wliprr thi'iT is 11 sprrinl poirrr f/irrii triiich iroiitd not 1w ri'ipiirvil

titrniisr their i-« a iii'iimil poiirr, it is ii/inii/s rrait to iii'poit

thr iiri/'ifirr. Hint that nnt/iiii;/ I'Isi' ran fir (four.

"Whenever the le<;isltiture liiK, by such an Act, vested powers

of n special ilmracter in a coriioiate body, or any body of coniniis-

pioners, for the exjtress purjinse of carryinf? out a jiarticular object

which the lefrislature has in view, no subseipieiit statute, in merely

general teniis, giving ]io\vers wliidi, hy their generality, apply to the

sjiecial powers conferred by the former Act, will oven-ide the special

powers thereby delegated to the particular body of commissioners or

X'-
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porjMimtion. TImt ]iriii<i]ilf is ilcmly liiiil down in the cusfs n-f.rpil

til hy liiird .Iiisticc Tiinnf in liis jiiiifrnu'nt in 7'/« '/V.m/,,* »/ //„

liiri; ii/iriii/ J}<>rf,.-.\./,,nn/ {{ IS.Vi,, ISjui-. Ss:;.„f ]).SSJ; I 1>.M.M J.

7.'W ; '2'-i L. J. Cli. J.'iTJ.nnd it socnis to bo a vorv anticnf ami sfttlid

|)rin(i|il(' of law. ' Tliiit appears to ho tlio rulf as laid Ii.wn liv

the It'anied Judge Jenkyns in Sir Fimlkr (inri/'s Ciixf (re).c.rti'l in

his work railed Hiplit ('futiiries of Hepi.ifs, the Third ('.iiturv,

case 41, p. 12(M. where, speaking of the statute I 1 Ivlw. Ill . whi.li

ordains that every nu reliant who ships goods to \»' expnit-ii <,ver

sea shall he t'onijtelled to find sureties to import two niurk-i in

hullion upon his return; and then referring to the Art- ol I'arlia.

ment 4"i Hdw. III. and ! > Hie. II.. whieli ordain that .dhr tlire..

years no new ehargf- shall he imposed upon the Mi))ji!t. tiie

authi r says : "These last general statules diil not repeal tiie -aid

statute 14 Kdw. III., for it is a specinj statute," and fuither on he

adds, " finii rii/in spiriii/iliHs nim iliiiniiiiit." And he then procccdn to

illustrate his position hy reference to a statute which was ]ia.s>ed

to re'piire that a certain tenant in tail shall oidy make |ia>e> fur

lives, followed hy a general public Act, enabling tenant.- in tuil td

make leases for their lives, and .says that this latter " does not

repeal the said Act for the rea.Non aforesaid." To this rule (,f law

I entirely assent. . . .' 'i'he reason of the rule i> manifest,

namely: The legislature, in jia.ssing a special Act, has cnlinlv in

its consideration some special power which is to he delegated to

the hotly ajiplying for the Act of I'arlianient >>n piilihc grounds,

and tile preamble of every statute contains a recital ol its beiu"

for the public convenience that the particular ]iowiis -iiould he

granted When a general Act is siihscipiently passed. It .seems to

bi' a necessar_\' inference that the legislature does not intend

thereby to regulate uU cases not specially brought before it ; but
hioking to the general advantage of the community, without refer-

ence to any imrticular cases, it gives large and general powers which
in their generality might, except for this very wholesome rule id'

interpreting statutes, override the jiowers which, upon eonsidera-

tion of the particular ca.ie, the 1. eislnture had before conferred by
the special Act for the benefit of the public."

—

Tlir London n„,l

liliickiiiill Riiil. ('ii.\. Thf botinl m' W'oika fur (he Liiiii/i,ii(M Ih'-lriii

(ISoti), :j K. A .1. !•,':(, at p. 1J7 ;
','() L. J. (,'h. Itif, at p. H.d, .S,,-

W. I'tige Wood, V.-C". il'ollowtd Vitif mill Soiif/i Lmtilitu lini/. (\,.

v. LdiiiIiiii CiiiiHh/ CiiiiiHi/, [!"<!)!] o (| [5 .,!;{; (jo J^ J y[ {j
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" Somt! gi-nornl proiifmitioim mlniit <if no doubt. Tn the fimt

jiliiif. I flunk it cliiir that \\\u<u iIk- IcgiHltitiin' aiitlmrizi'd ruilwny

tliifctiirN to tiikf. for tin- juiriHiKo of tlicii unilfrtakinj.', any lund«

H|M'ciaUy (loKcrilM il in tlu'ir Act, it ronsfitutcn theni tlio nolo jikIj^m

iiH to whflluT tln-y will or will not fnki' tlmsc liinds : pnividtMl only

that they takt; them Imim Jii/i with tht- o1(j(<t of u»iii)? them for tlu-

liiiriiosts authorized hy th« h>j,'iH!attin', nnd not for any siniHter or

collateral jturpoM-. This is the construction to he put on all «uih

lejrislative jiower«. whether the hm^ruajjfe of the Act is that the

eoinjiany may take no mueh of the landn iih is niHe»»nry for the

undertaking, or on nniclj as is rei|uirecl or is expinlient to l»e taken,

or (.imply (as in this ('ase) that the company may take lands for

the piiri>ow's of the undertaking. In such eases the logi.slature,

having provided what it considers sufficient means for securing

ade(piate eonipen.sation to the owners of the laud, leaves it to

those interested in the undertaking to say to what e.xtent it will he

useful to them to oxerei.-'e their statutahle powers."

—

Sfo<f,f<iii iiml

Unrli»ii(im Uail. Co. v. Itroin, (IHtiO), nil. L. C'as. 24ti, at p. 'i'>V,,

Lord Crauworth (cited by Vaughun Williams, L. J., in Loiiilmi 6;

Nuiih WvHhni lidihraii \. Ifistminxfi r Vur/mnition, [1904] I Ch.

7'i9. at p. TfWi; 7:5 L. J. Ch. '.\W, at j). •\W).

"The well-known rule that when there is a 8i)eeial affirmative

power given which wouhl not be required because there is a gi-neral

jiower, it is always read to imjiort the negative, and that nothing

else can be done."— /•> /xirfr Sfiji/wiis (187(i), ;{ Ch. D. (jj!>, at

pp. titIO, tUil, Jessel, M. U.

" That rule [that posterior laws repeal prior ones to the contrary]

is subject to a (puilification excellently, as it seems to me, expressed

by Sir 1'. H. Maxwell in his book on the inter|)retation of statutes.

He says, at ji. lo7, under the heading 'Ginvnilia nitcrialihus ti<>n

(/not/diif,' ' It is but a purtieuhir application of the general i)re-

sumption against an inten^i.m to alter the law beyond the

immediate 8en]>e of the statute to say that a general Act is to he

constrtied as not rejiealing a jiarticulur one by mere implication.

A general latt-r law d<n's liot abrogate an earlier sjiecial one. It is

presumed to have only general cases in view, ;iud not particular

cases, which have been already provided for by a special ir local

Act, or, what is the same tiling, by nirjtom. Having already giv.'U

its attention to the particular subject, and provided for it, the

legislature is reasonably j^resumed not to intend to alter that

special provision by a s!ib.H<->|uent general enactment, unless it
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miujifeHf>tlmt int.-iiti.ii, in .•.\|.licit liiriKmipv' "— ^'./r,,-/ v. ///.„//, y
(Ixrr). J Kx. 1». ;{|!(. uf ,,,, :ii|..;.V.>; h; |,.,|. Kv ,(;,.,,f ,, -.i,;^

Uraiiiwt'll, I,. .J.

"Til.- pasNig.. wlii.h wa- lit. a fr,iiii Maxw.ll ,,ii tli- lri!.T|.ri-tii.

ti.mof Statuf.'s i:;r.l..a. |,|.. -.'K'. ".'I;!] .-om'. tlv lavs .l.,«i. tl...

rule OS to the i-cpciil of s]i>;\»\ fiiitcf iiiiiifs l.v a plural Miitiitf

and tilt- r»'nitoiiH f..r it. in /.,w,/„„ „,n/ lUiuhmll li,„l. c„. v.

l.otK'/n'iis, Dixlriil ItiHiiil i,t U'i'i/,s
i

(|,s:,(ii, ;i K. i^ l i •.>;{. nt

1' lv'7; •,'»; L. J.Ch. HW, at |.. Kit;], Tap. Wo.hI. V.-(
'

. .xpn-srs
the rule a.i follows:- • Wii.Mi.'V.r tin- i.^fislaiuiv lia» l.y siuli an
Act vi'htwl |Mjwei> of II special cjiara.l.r in a cmpoialc IhmIv or
any l)o.ly of .•oniniissi i> for tlic cxprcs piiipow ..f .arrvin^foiit
u particular ol.j.M-t wliidi the Icjjislatiirc lias in view. n.. Hui.sc(pienl

stiitiito in nicrdv p^ncral t.rnis fivinj,' powers wliidi l.y their
generality apply to the special |>owers conferred by the f.irnier

Act will override th.' special powers th.Tel.y dehyated t.. the
particular Inidy of ccmniissioners or cor) .oral ion." The rule has
Ucn laid down in similar terms in other cases— for exaniph-, by
'ivill, (". J., in T/i,,,/,, V. .t</,„i,s [

(|,S7|), I,. |{. <; c. ]>. [-j.-,^ „j

pp. i:i\ vm- 10 L. J. M. ('. ;>, at p. ;>;]:• -.i./>f,.„.„»,/rr. /',/>„

Cnr/ionifinti \. /'„,//, (\„v. vfiid. 1S!I7).
i

|.H!IM] 1 (2. |',. j:,, af

p. 4!> ;
^>7 L. J. <l. 1$. ;(J, at p. ;!», A. L. Sniithi h. .1

"The "general maxim is, '(nmriiliii yji,n,i/,/„is „oi, i/,n)i/>ni/.'

When the h^jjislature has given it> attention to u separate siihject,

and made jirovisicn lor it, the presumpliou is that a suhscpient
general enactment is not intended to interfere with the s|H.cial

provision mdess it manifests that intention very clearly. Each
enactment must he construed in that respect ac dini: to its own
'•uhject-nuitter and it- own terin.s. 'I'his case is a peculiarly .strong
one for the application of the general maxim. "—/,Vo/.r v. /-Ji/,/,,;

[August ;ird, is'.is] A. ('. TfS. at y. 7o»; t-T 1.. J. ]>. (
•. i|.-,'. at

p. 11!^, Lunl llobhouse, delivering the judgment of the I'riw
<'ouncil.

^

(See also j„>..f, p. 4ti.i, " I'riur Special Statul.- and Sul,sec,uent

•icneral Statute.")

2

3

Poiltrs iDttliiinl on II niiti/tftiii/ hij ^tiiliit, niiDiiit /» irirrixn/

for II ro//ii/irii/ /I'lf/mxi.

"The cnse of the appellant. Mr. Galloway, rested on a principle
\V(*|1 rH('n(^Tiiy».(l oikI f..iitMl...l ..J. «l.ti u 1-f i • 1 r-'i *i ! i'

' 1*





MICROCOPY KSOIUTION TEST CHART

(ANSI ond ISO TEST CHART No 21

1.0

I.I

1^ i^
1^
136

4.0

1.8

^ /APPLIED IM/1GE Inc

est: 1653 Eost Moin Street

Ks Rochester. New York U609 USA
-ass (716) 482 - 0300 - Phone

^a (716) 288 - 5989 - Fo«



386 LKfiAL IXIEHI'RKTATION.

Tlip prinoiyilp is tliis, tluit when persons i-nihiirking in frrcat under-

takings, for thf accomplislinifnt of wliidi those ongnged in them

have reeoived (uithority from the legislatiirf to take compnlsorily

the lands of others, making to tlie hitter proper rompensation, the

persons so autliorized einnot he allowed to exercise the powers

conferred on them for any eoUateral objeet ; that is, for any

puriwses exeept those for wliich tlie legislature has invested them

with extraordinary powf rs. Tlie necessity for strictly enforcing

this principle liecame appati'nt, when it hccame an ordinary

occurrence that associations should he formed of large numbers

of persons jiosscsMug enornmus i)ecuniiiry resources, and to whom

are given jiowersof interfering for certain pur])oses with the rights

of private property. In such a state of things it was very impor-

tant that means slwmld be devised whereby the Courts, con-

sistently with the ordinary ]iriiiciples on whi-ih they act, should be

able to keep such associatioii> or companies strictly within their

powers, and should prevent them, when the legislature has given

them power to interfere with private prr.pcrty for one purpose,

from using that power for another. Lord Cottenham, in numerous

instances, intcrfenvl in such cases ; and the principle has been

cordiallv apjiroved of. and acted on, in all the courts of law and

equity, and has been frc(juently recognized and confirmed in this

House. It has become a well-settled head of equity, that any

company autliorized by the legislature to take compnlsorily the

land of another for a detinite object, will, if attempting to take it

for any other object, be restrained by the injunction of the Court

of Chancery from so doing."

—

(Inllduaii v. Minjw nitil C'liiniiioiitilfii

of Loii'foii (IStif) , L. li. 1 II. L. ;i4, at p. 4-i ;
;{') li. J. Ch. 477,

at pp 4S:i, 484, Lord Cranworth, L. C. (hitter part cited by Stir-

lin'T, J., in Lom/oii inn/ Xarf/i If'i "firn litiiliraii v. Wixtmiiistir

Corponifiim, [1904] 1 Cii. 7-'>!», at p. 770; 7-i L. J. Ch. JJSO, at

p. -.m).

Powers conferred by Reference.

Ill (Ic'iliiKj icif/i cdxrs of' <jil'in<i ponrrs In/ irf'crriicr tlw iiiimniij

coiisidi'iatidii III hi' kipt ill n'i'ir I'x flic f/i-iicrd/ .sropr ami

objirl of I III' iimeiidiiiy legixlalioii.

"The difficulty arises from the fai't that the powers of the

factory inspector in the matter are given by reference to the powers

of the sanitary authority under the Public Health Act ; and we
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have to determine to what exfont tho pow.rs of tlio sanitary
authority are trai.sff^rro.l un.ler tlio gouPrnl x^.mU uso,l fn
dealing with oases of h.jjislation l.y n.f..r..„o,.. \ tim.k fh .t as a
rule, the primary ..onsi,l,.ratiou to 1... kopt in vi.u- is t],,. .^^neral
soope an.l obj-ot of tho ani,.n,linjj lef^islafion. as fins altoras some
gui.le as to wh..th..r a wi.le or nnrrow int-rprotation "s to be nut
upon general words or -xpressions capable of a wi,!-,- or narrower
meaning."— T/w// v. />,•-//,/ ,\ So,>s^ ri!»()1] I (^ B t44 at
p 401

; 70 L. J. Q. R. o-.U. at p. JW, Lord Alverstone. C. J.

'

(See >nifr, p. 377, " Legislation by Reference.")

Convenience and Inconvenience.

Piihfic (Kfrniifitfif mid roueriiinwf ofinhnhitniif.s.

" The Act [the Gas Company's] has, therefore, two purposes the
pubhc advantage and the convenienoe of tlie inhabitants, and an
Act of Parliament passed for th.>s.> purposes ouglit not to receive
narrow construction."—/^o/vr Gus LU,M Co. v. Dor,,- , .U„>,or .y,-

)

(IHoo), 7 D. M. & a. .)4.5, at p. -Vj.l, Turner, L. J.

/// a iloHhtM q,„;ti(m nf i„frri>r,f„fhm fh,' halm,,-,' of uiroiir,'>ahirr
is fo h,' mrirJrd „x h,':,nT„ tl„- ,,nhli,- nml prlratr /wrsni,...

" This and all other railways made under Acts of Parliaro nt
are made, not only, perhaps I may sa- not |.rincipally, for the
benefit of the shareholders, hut for the public benefit as furnishing
lines of traffic which, from the time wlien the railway is made, the
public have a right to use. You must, therefore, consider that in
any provisions sii.'h as those now to be construed in such Acts the
public interest and th.> private interest are imj.artially and justly
regarded upon the one side and upon the other: and if upon words
or exiiressions at all ambiguous it would seem that the balance of
hardship or inconvenience would be strongly against the imblio on
the one construction, or strongly against the private person on
another construction, it is. I think, consistent with all soun.. prin-
ciples to pay regard to that balance of in.'nnvenienee in deter-
mining such a doubtful question of construction."—/>/,-o» v.
VfiMonifiii mill Ghsi,oir „iiil South ll'rsfirii Rai/. Cos. ilSHi}}
> App. Cas. «-^0, at p. N27, Lord Selborne. L. (

'.

" If a word in its popular sense, and read in an ordinary way.

a
a
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is cajmLlc i)f two poiistnictidns, it is wiso to adopt suoh a con-

struction iis is liascl iiiMiu tlic iisMiinption that I'arli'unciit merely

iutfiuli'd to fjivi! so iiiucli j)o\ver as was necessary for carrying out

tlie objects f>r the Act, and not to give any unnecessary jwwers."

—

Wtiiidxicorlh ikxnil of U'lid-s v. riii/id Tiliphoiic Co. (1H84), l-'l

a 13. D. !H)4, at !>. O'iO; '>'\ L. •!. d B. 44!>, at p. 457,

Bowen, L. J.

(See also diitr, p. •{44, " Argument from Inconvenience.")

Rights and Interests accompanying Powers.

" The general rule on this hend of law is, that where the legis-

lature gives power to a i)ul)lic body to do anything of a jiublie

character, the legislature means also to give to the i>ublic body all

rights, without which the power would becfmie wholly unavailable,

although such a meaning cannot be implied in relation to circum-

stances arising accidentally oidy."

—

In >; Cii-jxiniflini «/ Ihidlri/

(IS^l), S (i. 15. 1). ^(0, at [.. !i;i; ")! L. J. U. 13. 1'21, at p. 1J4,

Brett, L. J.

"In the construction of a statutory enactment intended to

regulate the relative rights of a body of persons purchasing an

interest in laud for the purpose of constructing works, and the

previoTis owner, it is reasonable to anticipate that the purchasers

would accjuire such an interest in the surface as would enable the

works to be constructed and maintained by the purchasers."

—

E<irl

of Jcrxci/ V. Giifin/idiix of Poor of Nrafli Poor Lair Union (1M.S!J),

•2Z Q. B. I). •'..">">, at p]i. •'it 4, Oti;-) ; :)H L. .1. U. 13. 57:3, at p. •j7«.

Fry, L. J. (cited by Buckley, J., in Orcnt Wi-xtn-ti liaUiniii v.

Blades, [lilOl] -1 Ch. (i-24, at pi».
<i;i(>, (;:57 : 70 L. J. Ch. H47, at

p. 8o:i).

Public Importance of Statute.

" It was said that, looking at the purview and general intent of

the Act, and the fact that it was jias.scd with the view of obviating

or, at least, lessening a great public danger, the statute must be

construed in a liberal spirit, and so as not unduly to place diffi-

culties in the way of tiiose to whom its execution is intrusted.

"With regard to this last argument, if it means that this statute is

to receive a construction diffenut to what would be put upon a

statute authorizing the carrying out of any other public work, 1

800 the gnrntest difficulty in giving effect to it, for nothing would
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bo a mnro clangorous .Inotrino, ,n- ono nioro .ontru-v to tl„. fru..
rules of oonstru..tion fl,...„ that wl,i.l, ,v,,ui,v,! or allouo.l ,, ju-lffo
to givo an r ffeot to tho .nm. wor.ls wid.r or UMrrow.,- in prooor-
tion.as he nught tl.iuk thpg,.,„.rMl „1,i..-t of tl.o A. t in whi.l. thov
were foun.l of great or small ,,uMi,. im,,r,rt,in,.... Tl,e prineiple ii
as was sni.l \,y IMaokliurn. J., in 77., Jf. r.., /,,„/,. Tr.J.r. yOM. (18fiH). L. }{. 1 H. j^ „:(^ „, |, ,,._,. ..;-

^^ , j,,^ .„,. ^^•

pp. -m, '2.V1
:

' That the Aef is not wn,ugf„|. nol h.^ause it is'for
a puhhe purpose, hut I ause it is authori/e,l hv tip. |,.gisiature

" "

—///// V. Mnnmi.rs uf M, tro/.o/l/.n, ./w//„/„
'

Di./rir" {\Sl'h \

Powers causing a Nuisance.
" And my notion of the law is. that when statutory powers are

conferred, under .inMinistanees in whir], they may "he exercised
with a result not causing any nuisance, and new and unf..reseeii
cn-cun.stances aris,. wjiidi rend.-r the .xcr.ise of theni inii>osMl,|e
without causing one, and so contravei. . the law of the lan.l, the
persons exercising them are liahle t- a,, indictment."— 77,,. Q,,,,',,

V. 77/r Com,,,,,,,, of Pro,>n,h,r^ ot Ihr liru.llonl Xari.,ahw, (\H>o)
« 15. & S. (i.'Jl. at p. (i4.S; :54 L. J. d 15. inj. at u V)')
Cockburn, C.J.

*'
'

Ultra Vires.

I>i >^M„f,.s r,r,ifi,.;i n,ri,„rafi<ms for ,,„l>llr ,„ ,,„,tin,hiv pnrposr,,
/mm:s liof r.rprrsx/;/ or iw/>/ir,//;/ imt,,.,rlz,d (Ur proliihitnl.

'

" That case
!
The Ashhiir,/ Raihnn, V„rriw,r n,„l Inn, Co v

Wrhv (1875), L. U. 7 II. L. f;.-.:{ ; 44 L. J. E.x. is:,] appears to
me to (lecK^ ^ all eyents, this, that where there is" an Act of
Parliament ,..ating a corporation for a i.arfimlar purpose, and
giving it powers for that juirtieular purpose, wliat it does n.,t

expressly or impliedly authorize is to betaken to be ],ro]iibited

;

and consequently, that the Great Eastern ('(•in).any. created by
Act of rariiament for the i)urpose of working a line of railway,
is prohibited from doing anything that would not be within that
purpose."—J ^/.- <•;,//. y. Ch-mi Enst, n, R„il. Co. (lS80, r> \,n,
Cas. 47;3, at p. 481, Lord IMackburn.

"I cannot doubt that the [)rincii)le by whieji this House, in the
case of the Aahbnnj Hail. Co. v. Ruhc [( L^7;V), L. \i. 7 U. L. n.5:j

;

i
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44 L. J. Ex. IS.)], tested the power of a joint stock oonipany

registered (with li-nited liability) under the Companies Act of

18t)2, iipjilies with ('(piiil force to tlie lase of a railway company

incorporated by Act of Parliament. That principle, in its appli-

(^atioi' to the jiresent case, appears to me to he this, that when a

railway I'onipany has been created for public jpurposes, tlie legis-

lature mus* be held to have prohibite(l every act of the company

which its incorporating statutes do not warrant cither expressly or

by fair implication."— //</'/., at p. 48fvLord Wat.son.

" Whenever a corporation is created by Act of Parliament, with

reference to the purpcjses of the Act, aiid solely with a view to

carrying these purposes into execution, I am of opinion not only

that the objecis wliicli the corporation may legitimately pursue

must be ascertained from the Act itself, but that the powers which

the corporation may lawfully- use in furtherance of these objects

must either be expressl}- conferred or derived by reasonable impli-

cation from its provisions. That appears to be the principle recog-

nized by this House in A'^hhnri/ ('(tuijitnii/ v. Ilic/ir (1875), L. R.

7 H. L. (i.j:> ; 44 L. J. Ex. IS."), and in Attonnii-Gnivral v. Great

Emterii Unil. Co. (lS8o), .")App. C is. 47:5; 49 L.J. Ch. 54o."-

Baroiirsx Wt'uM; wh'nrr l)<r Co. '188.)), lo App. Cas. :354, at

pp. 302, 36:{; i">4 I. J. (I. B. )77, at p. o81, Loid Watson (cited

by Cozens-IIardy, L. J., in Curhiff v. Santh Edifirii (tiid C/idf/taii/

Kailirniix JJiiiiiiijiin/ Coniiiiittrr, [IKOli] 2 Ch. 12, at p. 20; 7-")

L. J. Ch. 48<>, at p. 4!»;$).

" The objects for which the respondent comp.uiy, being a statute

corporation, wa^^ incorporated must be colletted from the statute of

incorporation, and the powers of the company taken to be limited

to those exp."essed in the statute or to be pro[ierly implied as

incident to the jairposcs foi which the corporation was created."

—

Iliit/., at p. 363 ; L. J., at p. iJ8l, Lord Fitzgerald.

Effect of C' ifervitKj poirerx irliirh could hare lieeii ej-ercined trithout

(1111/ cj-j'rexii nftitiitori/ (uitlioriti/.

" The legislature has expressly conferred upon the companj'

man}' powers whi(>h the company, as the owner of propertj*. could

have exercised wit h.out any exprf -s statutory authority. When-

ever this is the case, the powers expressly given must be treated

either as superfluous or as purposely inserted in order to define,

that is, limit, the right "onferred, and as implying a prohibition
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agninst the exor.>iso of tho nion^ extonsiv.. riglits wliiili tli.. .orn-
pany niiglit Iiiuv by virtiip ..f its ..wiu.r.hii. of |,r.,,MTty. Tliat
tho latter is tlio triiH mo<l,. „f r.-g:inliiig sfitutnrv ],"^yr- . .ntVnv.l
on bodies createil for puMic puri.o«,..s aii.l a.itli,.riz.Ml f,. a.^uiiv
land for such imiposes .•aiinof. J fbink, admit of aii\ doubt."—
Loi»/>w Ah:,,,,-;,!!!,,,, „r Sl,i,„„ni,r.s ,n,d lin.h rs v. L„i,'l.,„ ,n„l Iwlin
Docks Joint Coitniiitt,;, I iMfC'j ;i Cb. •,>)•,>. at p •'.".I

• (I" J, J fh
2!»4, at p. :{0(», Lindley, L. J.

Statutes in reference to Trade.

tiMiihx ,rhti,„i to Irwiv /// ,j,mn,l ,irr ,„il,li,; „wl tl,osr rrlaH,„i
to cvrtoin tnutis iii'f /n'lnili;

" So mystery or trade is a general word, trade or grocery is

special, and this groeer l)y name is in,i;ri.l,nim : and, "therefore,
Aet8 of Tarlianient coneeniing mysteries, or trades, are general
Aets; but an Aet of l>arliament concerning the trade of Irnvcvv
is a special Act, as it is said •,'« II. VIIF. ; Dyer. "J? ; b.-cause the
trade of grocers contains under it })ut iw/irvtioi, ,,r singular persf)n.s,
as this or that grocer by name [nWr 10 E. 4, 7

,,J." 2 Pole
p. 47;$, Part IV. 7<i b

(
(l.")I»r), Uollawt\ f'osr)'

"And though it be true that Aets of I'arJiament relatinn- to
trade in gimeral are j.ubli,. Acts, yet a statute which relates only
to a certain trade is a jirivate one."— AV//,- v. X,„nll

( 1 Tsfii 1 T R
118,atp.I-.-,,Buller,J.

"

Statiifrs /// n-frn-iirr to a liinjv fn„lr or /.ii.-^iiir.s.. should nnirr -,

rra^oiKihlr aiol lni.sinrsx iiifirpn'tofio)/ irifh rnj,ir<l to //„
trodv or hitxlm-xx nitii irliirh It is rlro/iiu/.

" My view of an Act of Parliament whioh is made apjilicable to
a large trad., or bu .ness is, that it should l)e .•onstrucd, if po.ssihle
not according to the strictest and nicest interpretation of language,'
but according U, a reasonable and business interpretation of i't with
regard to the trade or business with which it is dealing. It seeuis
to me impossible reasonably to hold that those who have to regulate
a large trade or business sh ;uld be supi.osed to have mad(. an
enactment which would jirevent that trade or business from bein-
carried on, unless you are forced to come to sr.l, a conclusion by
the language, and then that .'ould only be by the most extra-
ordinary inadverteuue uf those who legislate."— y/<,. Uiuwim

m
w
C
S
X

_ rn
O

-n

3



/ 391? I.K(iAL INTKKrKKTATION.

(18S4). n p. I), ir.4. at ].. 171 ;
r,:\ ],. J. p. HI, nt pp. fi4. M,

Brett, M. U.

S/iifiifts nhrrim) In ii /»irfi<ii/'ir froifi, hiiniiKXK, or trniisnrtitDi.

" If tli<' \'i is (iircftcd to dciiliii;; witli matters affpftiiip fverv-

Lotly gi'uorally, \\w words used have tlif iiicauiiip attaclu'd tothoni

in tlie (otiunoii and onlinarv um' of laiijfuuge If the Act is rmo

passed with rcforeucf to a jiartii ilar tr.idc husincss, or traiisaction.

and words an- used whii'li cverv ho<ly (;onv«'rsant with tliat trade,

business, or transaetiou knows and undirstaTids toliavea particular

meaning iu it, then the words are to be I'onstrued as liaving that p.ir-

tieular meaning, thongli it may differ from the common or ordinary

meaning of tin- words"

—

rmnn > H'ltixoti, [\SUl
\

•> (i. 1$. ll-j,

at p. ill) ; <•<» L. J. 11 li. y-M, at p. 0:W, Lord Eslur, M. ".

i
5%

StatuttB interfering with Private Property, Rights,

Titles, or Interests.

Shitntis iuUrfer'uKJ nitli /irinifr /irc/irrti/, ri'jfits, fif/rs, or

iiitrri-sfs miixt lie iiifirprifed afncihi tii/aiitsf flic jxirfirs

ohtdiiiiiKJ thrill, hiif Uhrnilli, in fiivoiir of thr imhlir.

" Tliis [an Act for making a roadj is a special authority dele-

gated by Act of Parliament to particular persons to take away a

man's property and estate against his will ; therefore it must be

KfiHh, pur^uHl."— iiV-.'' V. Ciohr (1774), 1 Cowp. 26, at p. 2'.),

Lord Mansfield, C. J.

" Tnose who seek to impose a burden upon the public should

take care that their claim rests upon plain and unambiguoiis

language."— r//<' Lmh ami Liirrjioo/ rmi'i/ Co. v. Ifiistlcr (1^23),

1 li. & C. 424. at p. 42"), Bayley, J.

" If the words of the statute on which they rely [an Act for

better supplying witli water the inhabitants of the parish of

Stratford-le-Bow] bo ambigu<nis. every presumption is to be made

against the company and in favour of private property. If such a

construction were not adopted, Acts would be framed ambig'.'ously

iu order to lull parties into security."— .SV'/Zc.v v. Pirkcri'iij 1H2S;,

4 Bing. 448, at p. 402, Best, C. J.

" It is a wise rule in the construction of private Acts of Parlia-

ment that they should be construed strictly."—//'/'/., at p.
4");5.

Park, J

.
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"Tliio was clearly a hirf^uln tuimI.- l...two.Mi a .i.iiii.aiiv of
advonturws and th.. puMic, an.l, a> in i.,u„y Hiiiilar ni>,'><\ tl...

terms of th." haipnin nr.' contain.-.l in th- Art, an.l fl,.. ,,lai„tifr8
can .•luini nothing whid, is not clruilv jiivvn.— 77/, Ki,u,.si„n.

>ipoi,-ll,ill lh>iU r„. V. L,i M,n;h, (\S->X), S H. .^ (• y> „, ,,
.-,.,

I^nl T.'ntcnhn, (
'. .].

''

"Thf canal having' hccn made under the iin.vi>ions (if nn Act
of rarliamcnt, the rif.dit.s of the iilaintiffs arc .h.riv-cd entirely from
that Act. This, like many other cases, is a lmr<;'iin hetu.en a
company of adventurers and the [.iihiic, the terms of which are
expressed in the statute, and the rule of .•onstn.ction in all such
eases is now fully established to be this, that any ambiguity in
the terms of the ccmtract must oj.Prate against tlie adv.'nturers,
and in favour of the public; and the plaintiffs can (^laim nothing
which is not cl,;,rh/ giv.-n to them by th.^ Act. This nde is lai.l

down in distinct terms by the C.urt in the case of Th. Hull lu,rh
(•:,. v. Ln M.,rrhr [(1,S-,>,M:>. s li. ,*i

(
'. 4J, at ],. -v.'], wh..re some

previous autliorities are cited; and it was also aetd uj„,n in th.-

case of Thf Lmls cntl Lmrimnl Cnml Cmiiitiin/ v. Hi,sH,r [(l.S-j;{),

1 B. & C. A'iiy—Sfoiirhrhhir Ciiml C„. v. Wl„,l,,, (l.s.ilK >

B. & All. 7!)'J, at pp. 7!».'J, 7!)4, Lord Tentenlen, C. J.

'

"It is to be observe.1, that the language of these A.ts of
Parliament (emj.owering certain parties to make a railwav) is t..

be treated as the language of the promoters of them. They ask
the legislature to confer great privil.-ges upon them, and prof.-ss to
give the public certain a.Ivantages in return. Acts pas.scd uiuler
such circumstaiu'cs shoul.l be construed strictly against the parties
obtaining them, but liberally in favour of the'public."— /',/;•/(>/• v.

Tlw (Imif WcsUrn Itnil. Co. (1S44), 7 M. & Gr. -J-J.-J, at p -^M-
Vi L. J. 0. P. I(».-., at 1). IIJ, Tindal, ('. J.

" We agree with my brother Al.lerson, who. in Ln v. Mi/„>r
['^H:i7}, -2 Y. .^ C. Ex. (ill. at p. fils]. said: 'These Acts of
Parliar.-nt have been called parliamentary bargiins made with
each of the landowners. Perhaps more correctly they ought to be
treated as conditional powers given by Parliam.'iit to take the
lands of tlie .lifferent proprietors through whose estates the works
are to i)rr)ceed. Each landowner, therefore, has the right t<: have
the powers strictly and literally carried into .Ifect as "regards his
own land, and has a right also to require that no variation shall
be made to his prejudi.e in the can'yiiig into . ffect tlie bargain
between the undertakers and anyone else. This," he adds, 'I

as
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(•oiifoivp to be flu- n-nl vit«w taken i)f tlu* law hy I^onl Eldon, i,>

th** PiiHc of UliihiiiKiri- V. Tlif (t'/iiiiinnj'iiis/iiir Ciniiil I'li. [(IH'^4), I

M. it K. I.")4; -' L. J. <'!>. li-V].' "— 77/.' }",-,/, ,nnl y<„tli Mhlhml

Hail. To. V. Tin U>i<r>, (|N.".;i), I Kl. i^i H. m:,M, at p. MIK; -Ji I,. J.

(i. H. 'i.'">. lit !>. "J-l.', Ji'rvij<, (' I., dt'list riii^' tlif jtiil^iiient of tin,'

K\ •Jill r CIiiiiuIht (lulojitcii liy Imt(\ ( 'lu'lnif«foi(l, L. ('., in

fl'dn V. i!,yr„rs Cnifil Cn. (IS-Vl), :» 1 ». (J, A J. "Jli, at j.. 'A'^
;

L'M L. J. Ch. l.V;, at p. l.J7).

" Thitt in an Aft wliich interfcri's witli |iHvate riglits and private

intercuts, and wliieli cuiglit, tl.erefcn-, iice )rding to all the decisions

upon the sulijcct, to receive a ciri t coii>triiiti<in wi far ti^ tlioMt)

rights and interests are euncenicd. his in so clearly the do<'trine

of the Court that it is unnecessarv to refer to the cases ii,K,n the

point; they might he rite(l almost witliout enil."

—

Hxijln-t \. Thv

Chixtrr iIIkI llnhihrihl linil. Cc. (|.wi|), M L. J. ''.'li. '.»7, at p. lOK,

Turner. L. .1.

"The rule that they lAcfs of Parliament) ought tf) be uiter-

preted as in no respect to interfere with or prejudii-e a clr.ir privatt

right or title, unle>s the private right or title is taken away y«7'

dinetinn."— ]\'<il»li v. Sirnfiirif at Sfrififur Imliii (IHti.'J), IK

II. L. Cas. MM, at p. :{S(; ; -.v* L. J. C\\. oS:., at pj). "»»4, ."jKo, Lord

Westbury, L. (!.

" Now, we agree wi'!i the principle of law stated by Sir

lloundell Palmer at the outset, that \' sted rights ar(> not to he

taken away without express words or necessary intendment or

implication."— ;.''//<»/ -V" v. Mihtian (lM«,s), L. K. 4 C. V. KtT. at

p. li;l; MS L. J. C. I'. M, at pp. S;!, S4. Kelly, C. li., delivering

the judgment of the J^xcheijuer Chamber (Kelly, C. 15., Bramwell,

Channell and I'igott, '{B., and Lush and liannen, JJ.).

"If a publi<' company- or ai.^ individuals obtain an Act of

Parliament which t!iey say enables them to take away the common

law rights of any person, they are bound to show that it does it

with sufficient clearness, '-—('loins v. Sfujf'oriMiiri' Pottcms ll'ufi r-

works Co. (1872), L. R. « ( li. LJo, at p. Li'J; 42 L.J. Ch. 107, at

p. llLMellish. L. J.

" It is obvious that the rights thus I'onferred on the miner are.

as regards the landowner, of a very onerous character, and such as

practically to deprive the latter of any beiu>ticial use of .so much

of his land as is thus used by the miner. Such rights to be thus

exercised in nliiiio xoln must, in my opinion, bo construed strictly,

and must be carried no further than the language of the Act
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dwInriiiK tli.. ciistom r,|,r.'H>lv wmnntn."— fH/y;, v. !:,,lth,.;.

( !HH(i). .»;i L. T. i-j(, lit p. I .>•;,( 'of- bum. ('. J.

" It is clfiir tliat fli.- l.unl.'.. !!.., o
, tli.*.. wli-. -^-vl. to .'sfuldijih

thut llic l.-jri^l„tiii(. iii»,.ii.l,.(l f,, tiik.' r -viv till- priviit.' ri(.'lits ..f

uidivMiiuls, tu show tliiit \>y rxpiv,, \v,...l^, ..r liy ii shiut imiili-
cation, Mwli an inf.'ntinu iipiifHrn "— J/, /,v,,W'/"" A"il»,n iH>,hi,l
V. ///// (IMSI

. (I A|.p. ('.IS, I'.ci. at p. -.'.IS; .-,(» I,. J. {I It, .I.OM,

at p. .'t(l.', binl lUui'kliurn uitnl in l\i,„iillan I'uiifi,' l!,i. v. /'<(/•/,,

[|H!M»J A. <•. .-..{.-,. at p, .-.».-.
; (IN L. ,1. 1.. c. ^.,, „t ,,. .,:;. by L.nl'

Wutm.n, ilflivvrinK tli.. ju.lf,'nicnt of tlio .Iii<liml ('omniitt.-.'i.

" It -.vuN liowfviT, ui^^i"'.. •in.l Very stron-^ly, on tht- part of the
plaintiff, that th.' r.-suh of th.- I'avin;; A.ts ..| (},.„. HI. was to
intorforn witli ami take away tlic rights oi the own.-r of th.- inarkt-t

franchise. Now it is to be obsfrvvil that if thos.- A.ts haw takm
away autl intcrl.Tcil with ..uch rights (hey liav.- don.- so without
giving any (.ompensation, ami, it s.^cnis to ni.'. that it is a proper
rule of construction w* to .•onstru- an Aet of Parliani-nt a> int.-r-

feringwithor injuring persons" rights without eonipensation, unless
one is obliged to so construe it. If it is clear and obvious that
Farlianient has so ordered, and tlieri- is no other way of construing
tlie words of the Act, then one is bound to so construe them, but if

one can give a roas-iabl • construi-tioi. to the words wifliout pro-
ducing sucli an effect, to my mind one ought to do so."

—

Atl.-G,ii.

V. IlonirrdfiX-i), 11 (I 15. D. -jr,, at j.p. ^''itj, -J"*? ; r,l J, J. Q ^
•2-27, at p. JIJ',', Brett, M. U.

"It isa .sound rule of coi-struction not to construe an A<t of

Parliament as interfering with (..• injuring persons' rights without
comptnsation, unless o le is obliged so to construe it : Ke'> per Lord
Esher m Atl.-Gni. v. //„/•//,/• ([,h,s + ), 1 } (j. B. D. 24o, at

i)p. 2o<),
','•"):; .j4 L. J. Q. 15. Ul, at p. •2-V>:'—K.,rlofLnns,h!,x. L<»rf/„r,

[lilOO] .' Ch. <).S7, at p. (ilM!; <J!» 1, .J. Ch. (isij, at p. (i!l(l, Far-
well, J.

" Their lordships [in the ease of (h,. Tunhrlilitr Jr<-/f.s rnr,Mrfi-

tion v. B>ui;l, [iMMi] A. (
'. 4:J4 ; fi-- L. J. Q. 15. 4-.1] ari-ived at

that conclusion in acordance with ,he principle laid down by a
line of cases beginning v ith dtrcnUilv v. (Imi 'h,i,

(
1S7,S|, 4 (i. 15. D.

104 ; 47 L. J. ii. 15. 4K;, that in construing an Act of Parliament
which confers a right upon a public authority for which they do
not pay, the CVmrt gives the best etfect to the intention of the
legislature by limiting tlie right to the area which is necessary to

enable them to perform the duties imposed n^^v. them in re.opeot

\
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of fht> ntr«>f>t no n utmt,"— /''•»•///,// Klnhir l.iijht ('». v. finrhUi/

r,h->i> Pwuirii, \\m-\] I cii. »;fr. lit pj., no, ui ; li i.. J.cii.

'i'M, lit pp. 'MK nofi. ri.lIiiiH, M. I{.

" Wf liavffn foiisfriK' Kiili-si'ct. (i») (tf !«ti't. I iif tlu' Aft of |M!>:t

[Piil.lii- AiitlM.riti." I'p.t.'<fi..ii A<t. lM!t:t i".«! \ ".7 Vi.t. r fill].

Tliiit pri(vi<lfft II Mtiitiitnrv liinitiitiuii, iiml iiiii!*t Im' I'lm-tnitMl

stiirfly "—/'"//'// V. I\,iilli>i,„.
j

l!Hi|
I

i \\ \\. :U'». iif p. :tlT; 1\

\. J. 1\. H. t>H7, tit p. <'H!». Fionl Alv.ist.iii.-. ('. J

(Sec iilso ./;'/.. p. ;'.:iM, " KITtM t nii I'lc-fxifttiiijf l{i>.'lit(»." mill

/»»/, p. I"JI. " Mfi l.iriitorv St;itut(i»."i

Loiiil (iml i<i, .

' still nil t, lin-iilhi ,„i/,ii.',iiiii niiiliinl iilt/iiiti/iuii'^

u/ioii lirii /Misiiiix or riimiiiiiiii ^. nil In hi riiiisliiiiil niiiiln-

iliiiixhi III iiiiihiiilx.

"A pri\utf Alt of I'lirliiiiiifut is in tlif niituif of an iijfivfim-iit

between thu parties ; wliy muv in>t mi njjrftMutnit lie iiiiulf in

(ItTojyution of it. pi'oviilril tiir nj^iviincnt lif not (;is tiiis is not i

inconsii«tfiit witli tin- puKlif iiit.T.'st. or nioi.iHtv r Sllpp.l^i.' tlif

jiiciiiilifT liml altsoliitfly reli-ii.s.'d all iliiii.i nwhi tli*' Act, could he

iiftHrwanls liiivc ivcoviTfil':'"— .S'"(/" v. '/'//' lloiihih' Il'iH. ('"

(l>H(i.-»), L. U. 1 Kx. I», at p. 11, I'olWk. ('. B. (rited by Farwcii.

J., in (Whill V. Siiiith K'islirii ^V C/inl/itiiii lliiihrny, [li'O.'jJ •,' Cii.

•^80, at p. -iW ; 7^ L. J. V\\. <!•")!», at p. Mi:\).

"In cases wliere tile provi!*ion8 of a local and perRonnl Act

directly impose mutual oldigations upon two persons or < Mpaniei..

suiii provisions may, in my opinion, be fairly eor..-.iderev .
as liuvinp

this analogy to contract, that tliey must, as between those parties,

be construed in iirecisely the same way as if tiiey had been matter

not ol enactment, but of private agreement. It was in that sense

that in Cuiniliss i;/' Rulhi" v. h'irLni/i/;/ Wnlniiorhx Comiiiisxlomrs

[(bS.vJ), 7 App. I'as. tilM, at p. 707 j, I ventured to observe that

'such statutory provisions as tliose of section 4:1 [as to compensa-

tion and damages] occurring in a local and jiersonal Act must be

regarded as a contract between tlu' parties, wliether made by tiicir

mutual agreement or forc'd uj.on tlieiii by the legislature.' For

all purposes of .onstruction. I tiioiiglit tliat the provisions which

the House had to interpret might be legitimately viewed in tliat

light. But it did not occur to me then, nor am 1 now of ojiinion,

that the amdogy of contract—for it is nothing more—eoidd, in an

English case especially, be carrieil further."—7>'n.s' cV iV^/v v. 'J'-iJI

V'l/v ItniL (V)..
I 1m;<5J a. C. o4-,>, at p. oo2 ; (54 L. J. Q. B. 4HH, at
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p. !!>>'. lionl Wat*.n (n|.|ir..v.Ml of l.y \',Mij:lmii WMIiumo, \, J., in
./,..,/./, r,„.,y„/,/,V ,SV,»>, /,/,/, ^. .]•„„/„./., Si.,,, i\u,„l ('„ I l-.oj I

•,' CI,. I-.M, at |,,,. |:i!.. | :i.; 7;j I,. J. ^'U. .,,.,. ,„ ,,, ;j,vs,.

'

Statutory Provisions of Railway Acts and Private

Stipulations compared.

"T!iM .liir.'ivn.-.. l).t\v-,.|. 111.. Nt,.tiit..rv :.iovImoi,s ,,f .i milwav
Art iiimI |,rivat.' stipuhitii.n.s 1,,,^ 1 i, ,.ni.M,l,.,v.l in „ ^rivut many
raws, anil is put l.v L..nl Wat,... in />,„,. .y >"/'v v. '/',;//

Villv ll.iil. ('„.,
j
IS'.Cj A. ('. •")».'. at ,

.->.'; lit I,, ,1. (I |{. IMS,
at p. «!»','. with l.i.H usual lu.i.lit.v .

||',. s.i.vs :
• Tli.' pn.visi.,i,s ,,f ,i

railway A. t, ..v..|i wIi.mi 'ii,-y inip..s.. mutual .il.li^niti..ii>, ,illl,.,.

from private »ti].ulati<.iis iu this .•s>..iitiMl ivsp..,.t, tlmt ih..v .l..riv..

their exJHt.'iu..' aii.l th.^ir lor,.... not (V..ni ih.- ajfr....ni..i.t ..(parties,
hut from the will of th.. l..-islatur... Aim! wh..|. provisi.,ns ,,f that
kiu.l lire n..t limit...! t.. th.. iut.T..sts ..f tl... parti.s mutunlly ..hli;;,.,!,

hut iiupose upon om. ..r .,th,.r .,r h-.th ..f th..iu an ol.li">fati.,n in'

favour of thinl parti..s. wh.. are si.tli..i..ntU- .h.si;:nat...|. I am -.f

opinion that th.' ..l.lif»iition s.. impose.l must .i|...rat.. as a .lir.'.'t

enactment of the lejfishitur.- in fav,,ur of tli.'s.. parties, an.l eannot
he regnnieil as a men- stipulation i>if.'r „/,„.., whirU lliev mav havt-
ail inter,.sf hut hav.. no titl.. to ..ntoive. Tli..s.. ohserv.iti.uis are
not meant to apply t.. any eus.. wli..r.. a private contra.t ina.le
k'tween two c.iiii.anies is s.h,..lul...l to an.l eontiini...! hy th.- A.t ;

lieeause in siuh a eav the f.,nii of th.' ..na.tinent nii^'ht he hehl t.i

mdi.at.' that it is to op..int.- as a e..iitra(.t. ami not otherwise." I

think it is plain from that .statement that, in order t.. say that it is

for the henetit of third p.'rs.m.s, it is n..L.essary to sli..w" who ih..se

persims are, and the natiir.- an.l ext.-nt of th.. I..n,.lit int.ii.l..d f.ir

thijin."— fV„./«// V. S,H,t/, AVv/, ,„ ^v (/,„//,„„. A',,,/, rv,.,
j

I :»(».-,]

•J Ch. -JSO. at pp. -^Sli, -^x:
; 7 U.. .J. t -h. (i.-.!l. at p. (i(ij, j.','uw,.ll, .1

S
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Statutes striking at Common Law Rights.

Tlif xin-farr itintir hdx hij viotnniDi Imr thf liijlif to hinr jirojirr

sii/i/)iiif fur /lis xiir/'(ii-f so tix fii jiri ri'iil if.i snhxnlcticr. Thr

ri(/h/ mil oiilfi III ilUiihu'i'l //// i\i-/:ir.ss imn/s or hi) iii'irxxriri/

iiiilillull lull triiiii till iiiiri/x 11x11/ in t/ir xtiitiitf. T/ii' il/ixiiur

of mil/ jirorixioii fur iiiiii/ii'usii/iiin is xfroiii/ irii/nirr in f'linnir

nf t/ii< i-iiii/iiiiiinirr of f/n r'lj/it tii xii/i/mr/. So il/xo is t/n

/irr.^ilirr of 11 roiii/ii'iixn/ioii f/iinxr /imitii/ to injlirfl iirixiiiij

from oriliiniri/ xnrfnir nxrr nx i/ixtinrt from ilijnri/ /ii/ xuli-

sii/riifi- or olirioiix/i/ iiiiii/i'i/iiiitr /o mill i/niitir iii/iiri/ : hut

II roiii/ii'iixiitiiiii r/mixr /irorii/iiii/ i.r/irrxs/i/ for I'ljuri/ to

liiii/i/iiii/x or i,:/irr iiijiirij rixii/fiiiii froiii siilixiih-iiri' ix in

fiironr of tlir i/rxfriirfion iif l/ir riij/it. lint tliix ix n i/iirxtioii

(if iiitrr/iritiition.

" Spcakinjr *"i' mysi'lf. 1 ciiiinot soc wliy a coveniuit providiug a

particular inciisurc or inoilc of olitaiiiiiiff coniix'ut-utioii is in any

way inconsistent witli tlic existence of an oblij^ation not to let

down tlie surfiUM', even tliou>;h tliat covenant extends beyond tlie

surface and is ainilicable also, or even exi'lusivi-ly, to underground

operations. The use of 1 he words ' by reason of the exercise of

the lowers ' does not seem to nie to carry it any fiutlier, because

it may apply to any incidental injury done—whether accidentally

or wilfully makes no dilference—whilst exercising the jwwers.

It does not seem to me to give a licence to do the injury, if you

pay that a persfui shiiU pay com|)ensation if ho does it. A cove-

nant to pay comi)ensation for doing a thing which you are

jiroliibited from doing is in no way contrary U> or inconsistent

with the (continuance of the obligation not to ilo it. Indeed, one

may go further and say that, if the thing done, notwith.standiiig

the prohibition, is done, there is no other means by wliicli you can

obtain a remedy for what is past (an injunction, of course, will

not extend to the past) excejit by provision for payment of

compensation. Therefore, I do not accede to the argument that

the existence of a coveuiiut for (layment of compensation for

letting <lown the surface is, whetlier it applies wholly or partially

to underground operations or not, in any way inconsistent with

the continuance of tiie conmion law obligation."

—

Xnr S/i'ir/ston

Coi/inirx Co., IJ<I. \. Karl of U'r.s/iiiorl,ui,l (['.nU)j, [1904] -,' Ch.

44;i, at p. 44:^ ; 7.4 L. .1. t'li. p. ^i^i^i h- ('>), Lonl iJavey.

"Uuestion.s on the construction of Indosure Acts have fre-
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quontly come lipforo thn Courts, aii.l. alfhon-li o,„li caso of ..ours..
•Iqien-ls oil fh.. wonliiig of tli,. |,arti.ular A. t. tln'iv i> sullieiont
similarity l.i.twmi tliciii to w.irriint tli.> .l.Mlii,.ti(,ii ,,f som,. f;,.ii,.r;il

prin(«i|.I(.s npiiliciibl,. to ;.li st„]i Acts ; ami, in,!,...,!, th i.rim'ipi..s
have been s.-ttled hy imni.Tmis ilecisions, muny of fli.Mn in tli..

Hoiific of r^onls. ami may 1... st.ite.l as follows: The surface owner
has In- common law the rij,'Iit to have proper sn].|.(,it fnr l,is

surface so as to prevent its siibsidciic,.. If the mineral owner
contests this rij^ht. the Imnh'ii is on him tn ,li>place it. The ii<rlit

piin only be displaced by express w.irds or by n ssarv iniiiJicatTon
from the words used in the Act. Words, however lar|re. applicable
to the rifrht of workinj,' and jaivile^.s eoniwcted with it and com-
pensation for the exer.'ise of such ri<,'lit aiul privileges aiv not
enounrh, at any rate, if th(. words iiscl are fairly applicalile to th.'

ordinary course of woikiiiir and notliino. n„,n. : .^ee Lord Selboriie's
judgment in Lorr v. Ji,//

(
ISS}). !» App. Ca^ 'J.Sfi, af pj.. 'J'tO, •.>!)!

;

'i:{ L. J. Q. B. -J)?, at p. -JoS. The absence ..f any provision for
comiiensation is strong evidence in favour of the continuance of
the ri;;lit to support. So also is tlie presence of a compen-
sation elau.se limited to injury arising from ordinary surface u.ser

as distinct from injury l)y snl)sidence or obvicuisiy inadc.|uate to
any greater injury; but a compensation clause j.rovidiiig .>.\pressly

for injury to buildings or other injury resulting from subsidence is

in favour of the d.'.structicm of the right. But this is a .piestion
of construction, for, as stated by Lord Davey in A,,r SImrlsh,,,

('o//i,ni.s Co. v. Karl i,r \V,^tiiii<rlin.il (!!»(((»), [l!t()4j 2 ('h. \\\\^

at ]>. 447 ; ?:; L. J. Ch. ••{•{s. „. (;,), .,t p. ;i4L the exi.<tet of
an e.\press provision for comiiensation for letting down the surface
does not necessarily luthorize \\w mine-owner to lot it down. The
question is one of constructi.ui in each ea.se, and the same principles
apply whether the ilocument be a grant, lease, or Indosure Act.
The latter is nothing more than a statutory agreement betw. en
the parties, or, as Lord Selborne jMits it, '

it is a case of mutual
eimsidcraticuis resulting in the a].portioiim(>nt of land to which the
parties may be taken to havi- agr 1, or have ha<l detcrmiiicd for
them by the authority which made the award." il is important to
ascertain wliether the mineral owner's rights are merelv reserved
or whether they are newly civated by grant. In the latter ca.-e

there is lum-e ground than in the fonner for the argument that the
ordinary common law right of support has been displaied. (DnUr
of Jiiirr/,'!,,/, V. \r,ik,'ti,hi (isro), L. It. 4 II. L. -Ml ; ;(9
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«3

L. J. (Ii. 441 ; Lnn- v. lirll (1884), !) Aj-p. Ciis. ^8t), ut

pp. •,'!»!, 2\y>; ."):{ L. J. d JJ. •>:>!, •,'(J(I.) Th.^ reservation of

the lord's riglifs to lie enjoyed in as full and ampl(> a manner as

if the Aft had not been passed is not equivalent to a reservation

free from tlie common law lialiility to leave support merely because

the only liability before the Ai't was to leave suffieient pasturage,

but is to be read as subject to the ordinary maxim, ' Sic iitcri' tno

uf iiliciixiii iioti liiiliix' ; so tliat, imifafix nintiitulix, it becomes subject

to the S!d)stituted ownersiiip rijfht of sup])ort in lieu of the

extinjjuislied commoners' ri<^lit of pasturage ; and aiNjordiugly, if

there were no sueh commonable rights, no substituted right of

support can be maintaineil : (Jill v. Dirlnnsnn (|8S(»), '> li. B. D.

1")!); 4!» L. J. (I B. •>iV>r—n!..h„i, Aiu-hhiwl lmh,xfr!<il Co-

opi'iuitiri' Sn(ir/i,\ iJil. V. liiittirhiKiuIr Culliiri/ Co., Ijil., [l!)(>4]

2 tJii. 410, at pj). 4','4— 4-J(); i:\ L. J. cii. -V-V,. at p. -Wi,

Farwell, J.

Statutes striking at Privileges.

" It seems to me that a more sound and reasonable interpretation

of such un Act of rarliameut [Bankruptcy Act, 18til (','4 &.2') Vict.

c. I'i4|] would be, that the privilege whi(^ii liad been established by

common law, and recognized on many occasions by Act of I'ar-

liament, should b(! lield to be a ccmtinuous privilege Tiot abrogated

or struck at uidess by express words in tlie statute."

—

Duke ol'

Xi»iriixflv V. Mon-iy (187{)). L. II. 4 II. L. G61, at p. (ifi8. Lord

liatherley, L. (J.

Statutes imposing Charge on an Individual.

" I desire to say tluit when an Act of this description is obtained

by a company, incorporated for purposes of profit, to confer upon

them rigiits and powers wiiic li tliey would not liave at common

law, the provisions of sucii a statute must be somewhat jealously

scrutinized, and I think that they ought not to be lield to possess

any right unless it be given in plain terms or arises as a necessary

inference from the lang\iage used. "— .Sco/Z/.v// iJiahiai/c mid I/iijinin-

iiiiiif <\t. V. ('(iMjihrll il^HU), 14 App. Cas. l:i!», at p. 14-,', Lord

Hersehell.

" I have always understood, witii reference to 2>rivate Acts, as

contradistinguished from public Acts of I'arliament, that if a

charge is imposed upon the ]ierson of an individual, it must lie so
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imposed in clear aud express terms, and not left to implication "—
Ilml., at {). 14!), Lord Fitzgerald.

Statutes in reference to Judicial Acts.
" When a statute confers an authority to do a judicial act in a

certain case, it is imperative on those so authorized to exercise the
authority when the case arises and its exercise is duly applied for
by a party interested aud having the right to make the applica-
tion. —Mm;hiu,,iHy,.p„tn-mn (1S.-,1), H 0'. B. 705, at p. 773;
21 L. J. C. P. :>7, at p. 2!l, Jervis, C. J., delivering the jude-
meut of the Court (Jervis, C. J., Maule, J., Williams, J., and
ialtourd, J.).

Th,- JunxdicNoii of S»p,nor Com-h U not takni ninu, excpt hy
exprem icon/.s or iim'.s.s(iri/ iii'plk'afiou.

" The general rule undoubtedly is, that the jurisdiction of Supe-
rior Courts IS not taken away, except hy express words or necessary
implication."—J/io,, V. Py.v. (1842). 4 M. c^ (i. 421, at i) 424
Tindal, C. J.

"There can be no doubt that the i)rin.iple is, that the juris-
diction of the Supreme Courts can only be taken awav bv positive
and clear enactments in an Act of Parliament."—7?r/'//«„V v Ma/,
rohn (1842), 8 CI. & F. 48.J, at p. oOO, Lord Campbell.

" x\o rule is better understood than that the jurisdiction of a
Superior Court is not to be ousted unless by express language in,
or obvious inference from, some Act of Parliament."—Oy«/« v'
Bn„rn, (1877), 2 Ex. D. :J40, at p. .'i48 ; 4G L. J. Ex 481 at
p. 482, Pollock, B.

'

IiitnpreMm, of statnhry rules, rnpiMioit.s, hy-latrn and provi-
sion (in to cxfrcisf ofpowers and diiiies.

" I am of opinion that the rules and orders [made pursuant to
sect. 11» of the Public Worship Regulation Act, 1874 (37 & 38
Vict. c. 8.5)] have statutory authority, for not only is the authority
given to certain persons by statute to .Iraw them up, but it is pro-
Mded that they shall be laid before Parliament for a certain time,
and if not objected to they are then to be binding. Wherever
that provisi(m is introduced into an Act of Parliament it seems to
me that the rules and onlers, if not objected to by I'ai-lianieul
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402 LEGAL INTKRPRETATION.

become part of the statute. It was urged that though the rules

and orders might be part of the statute, the forms were not. In

my opinion the forms nro part o*' the rules and orders, they are

referred to in them, and the mere fact of their being put into a

schedule, instead of being embodied in the rules, is a mere question

of drafting. The forms, therefore, are jiart of the rules and orders

which have statutory authority."—/>"/''« r„.,v (ISSI), Q. B. 1).

376, at PI). 405, 456 ; 50 L. J. Q. U. r-ii, at pp. 263. ->ti4, Brett,

L. J.

Interpretation Act, 1S,S9 (.-)2 & 53 Viet. e. 63).

Sect. 31. " Where any Act, wlu-ther passed before or after the

commencement of this Act [It January, 1 «!)(»], confers power to

make, grant, or issue any instrument, that is to say, any Order in

Council, order, warrant, sr'hemc, letters patent, rules, regulations,

or by-laws, expressions used in the instrument, if it is made after

the commencement of ti>> Act [1st January. ISfKt], shall, unless

the contrary intention apjiears, have the same respective meanings

as in the Act conferring the power."

Sect. 32.—" (1.) Where an Act pas.sed after the commencement

of this Act [1st January, 1S90] confers a power or imposes a duty.

then, unless the contrary intention appears, the power may be

exercised and the duty shall be performed from time to time as

occasion requires.

" (2.) Where an Act passed after the commencement of this Act

[Ist January, IH'Jct] confers a power or imposes a duty on tiie

holder of an office, as such, then, imless the cf)ntrary intention

appears, the power may be exercised and the duty shall be [ler-

formed by the holder for the time being of tlie office.

" (3.) Where an Act passed after the commencement of this Act

[1st January, 1S!>01 confers a power to make any rules, regula-

tions, or by-laws, the jwwer shall, unless the contrary intention

appears, be construed as including a power, exerciseable in the

like manner and subject to the like consent and conditions, it

any, to rescind, revoke, amend or vary the rules, regulations, or

by-laws."

Miiiixti rid/ Arts, ami Jiidiiidl Discrrfion.

" Now, it appears to me that it is a true proposition to say that

when a public duty is imposed by Act of rarliameut upon a body

of persons, which duty consists in the o.tereise of a discretion, it
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cannot be said that tl.e exercise of that .liseretion is a merely
ra.m.terjal act. If what the defendants did cannot be considered
to have been mere y ministerial, then, I think, for the purposes ofthe question, whe her they are protected from an action it must be
considered as judicnd."-P,.y.V^,„ v. G..ra, C.uJ of M.Uea,

O T n on
^''"^''•""<"' "f f- l'""''l Kln,j.,o,n (18»„), 25

Esh^.M.R'^^^^'''-^'^-'-^-^-^-"^P-^^«'Lord

Statutory Rules, Orders and Forms.
T/w effevt of a sfaMon; rule or orr/n; if ra/M, made >mfer the

xtafnh, IS that vrvnj porsoH mmt conform hmmlf to ,(h
prorixioiis.

It ixopm toaperso,, to emu.,., a .tafutor,, rule or onler ami
determine whether or not it is ,min the ,>o,nr of those >rh,>
made ,t. No person ran eanrass i„ that „•„,/ the prorision.
of a statute.

Where there is any eonftiet between a statntor,, rule or order and
n provmwn of the statute under n-hieh the rule or order is
made, ,t should (>e determined whivh is the leadinr, and which
Ihe subordinate provision and which must ,,ive wa„ to the
other.

For all purpose, of interpretation or obli,,ation or otherwise
statutory rules, orders and forms, if ralidh, made under a
statute, are to he treated exactly as if the>, were in the
sratute ,tself under which the rules, orders and forms are
made.

J y'T f"'! "^Z ''"'^'•*™^'^t '' tliat it binds all subjects who are
affected by it. They are bound to conform themselves to the
provisions of the law so made. The effect of a statutory rule, if
validly made, IS precisely the same-that every person must
conform himself to its provisions, and, if in each ease a penalty bennposed, any person who does not comply with the provisions,
whether of the ena.tment or the rule, becomes equally subject tothe penal y. But there is thi. difference between a rule and anenactment; tliat whereas, apart from such provision as we are
tionsiaeriug, you may canvass a rule and determine whether or not
|t was within the power of those who made it. ^ou cannot canvassm ttiat way the provisions of an Act of Parliament. Therefore
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404 LKOAL INTKRPRETATION.

there is that difference between the rule and the statute. There is

no difference if the c\ih is one witliin the statutory authority, but

that very substantial difference, if it is open to consideration,

whether it be so or not.

" I own I feel great <litficulty in "living to this provision that

they ' shall be of the same effect as if tiicy were contained in this

Act,' any other meaning than this, that you shall, for all purposes

of construction or obligation or otherwise, treat them exactly as if

they were in the Act. No doubt there might be some conflict

between a rule and a provision of the Act. Weil, there is a conflict

sometimes between two sections to be found in the same Act. You

have to try and leconeile them ns bast you may. If you cannot,

you have to determine whioli is the l<>adiug provision and which

the subordinate provision, and which must give way to the other.

That would be so with regard to the enactment and with regard to

rules which are to be treated as if within the enactment. In that

case probably the enactment itself would be treated as tlie governing

consideration a"d the rule as subordinate to it. Those are points

which I need not dwell upon on the present occasion.

' Although it is not necessary for the determination of this case

to exjiress au o[)inion upon it, yet, as the matter has been so much

discussed, I think it only right to express the opinion which I

entertain, that the words to which I have referred are really

meaningless unless they have the effect which I have described,

and they seem to me to be the apt and appropriate words for

bringing about the effect which I have described. They are words,

I believe, to be fouud in legislation only in comparatively recent

years, and it is difficult to understand why they have been inserted

unless with the object i i.^ve im\icated."—Iii>itifi(fr of I'atcnt

Agentx v. Lwhrood, [1894] A. C. ;547, at pp. :{o9, ;560, 361 ; 63 L. J.

r. C. 74, at pp. 80, 81, Lord Ilerschell, L. C.

" It is to be observed, that by sect. -"JS of the Act of 1878 [the

Contagious Diseases (Animals) Act, 1878 (41 & 42 Viet. c. 74)],

the Order in Council is to have the same effect as if it were enacted

by the Act itself. What, then, is the effect of that provision on

the question of air space ? The case of the Imtifiite of Patent

AgeiitH V. Lorkwood, [1894] A. C. 347 ; 63 L. J. P. C. 74, to

which we have been refen-t 1, suggests that in such a case the

proper canon of construction is to read the original Act and the

subordinate legislation together, as if they were one Act, and were

to be construed together. That ^ems to rae the right principle to
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adopt."—/?,//yT V. IVilliam., [18t)8] 1 Q. B. 2;i, at pj.. -j:,, 26 • 6G
L. J. Q. 15. 88(1, at p. 882, Wriglit, J.

Whcro I am ciiUed upon to con.stiuo a rule [of tf"; Supremo
Couil] which is adnnttt'dly u moditiciitiou of a previous rule, it

appears to me to b." not unfair or improi>er to inquire what
priueiples wore hehl to nj.ply under the earlier rule, and to hold
that the same priueipl.'s ought to l«, applied under the new or
mo ufiedrule."— 7W'///« v. >»'///«/•/, [!!»() J] 1'. 141, ut p. 144; 7;{

L. J. P. ;{7, at p. .'J8, Jeunt, 1'.

By-Laws.

" ' Bj-law,' or ' bye-law,' is the Scamlinavian hur (• hamlet ), a
law made by a handrt or townsliip f,„. the regulation of its own
affairs."—/i«o,, "J ][i,,l,,r /;,,,,//,/, (irannnarr p. 22^), new edition.

" They [by-laws] may be made at courts-leet and courts-baron,
by eommoners or inh,ibitants, in vils, Ac, guilds or fraternities of
trade duly incorporated."—;/'; .-toirn Lmr Lr.n,-on.

" In Scotland tho.«;e laws are called laws of hirlaiv, or hi(rl<iir,

which are made by neighbours elected by common consent in the
birlaw Courts."

—

Ihiii.

By 19 Hen. VII. c. 7, 1;>0.?- 4. it is enacted that:—
Sect. 1. No masters, wardens and fellowships of crafts or

mysteries, nor any of them, nor any rulers of guilds or fraternities,
take upon them to make any acts or ordinances, nor to execute
any acts or ordinances by them hereafore made, in disheritance or
diminution of the prerogati\e of the King, nor of other, nor
against the com- .on profit of the people, but if the same acts or
ordinances be examined and approved by the chancellor, treasurer
of England, and chief justices of either bench, or three of them

;

or before both the justices of assize in their cii-cuit or progress in
that shire, whether such acts or ordinances be made, upon the pain
of forfeiture of 40/. for every time that they do the contrary.

Sect. 2. None of the same bodies corporate take upon them to
make any acts or ordinances to restrain any person or persons to
sue to the King's Highness, or to any of his Courts, for due
remedy to be had in their causes, nur put nor execute any penalty
or punishment upon any of them for any such suit to be made,
upon pain of forfeiture of 40/. for every time that they do the
contrary.
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Everj by-law must be %?, Ji'/ei, rntiotii coiisoiia. 8 Co. 120

;

Com. Dig. By-law B. I.

If it be lawful and rcasonoblc, it will hf gocMl, though it be not

confirnied, or allowed actording to the st. lit II. VII. 7. U. S Co.

6;i b; 1 liol. ;{().*», 1. ;{.j ; Com. Dig. By-law B. 1.

A by-law, not good, shall not be alln-ved, boeuii.t. it is approved

according to the st. 1!» 11. VII. 7. It- H ^o. Ah; Com. Dig.

By-law C. 6.

A by-law, not reasonable in any respect, will be void. Com.

Dig. By-law C. 6.

A by-law, being entire if it be unreasonable in any particular,

ehttU bo void for tlie whole : as if the penalty U imreasouuble.

Com. Dig. By-'aw C. 7.

" Though tt by-law may be good in part, and bad in part, yet it

can be so only where the two parts are entire and distinct from

each other."—iicx v. T/ie Company of Fit/i<;miii of Finerfltam

(179U), 8 T. R. 3.j'2, at p. 356, Lord Kenyon, C. J.

Prima facie the mme iiiterprclaHoii xhoiild he applied to terms

iim/ ill a by-law irhieh m applied to the same termx in the

ntatute under which the liy-law in framed.

A hy-law mmt lie, an a general rule, eonxistent with the prin-

ciples of the common law, and if it violates those principles

it in bad.

If a by-law is capable of two interpretations, one of which wonld

make it bad and the other good, that interpretation which

will make it consonant with the principles of the common law

must he adopted.

A by-law to be valid must fie certain and reasonable. When a

power to make regulations is given to a public body by statute,

no regulations made under it can altridge a right conferred

by the statute itself.

The by-laws of raiLay companies, dock companies, or other like

companies, which carry on their liusinessfor their own prof t.

although incidentally for the advantage of the public, should

be jealously watched liy the Courts.

The bylaws of public representative bodies ought to be supported

ifpossible, and ought to be benevolently interpreted.

" Instruments should be so construed as that they may stand

good, rather than be defeated. That this rule is applicable to by-

laws, sufficiently appears from the case of The Poulters' Co. v.
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PMIIipH {1S40). fi llinp. N. r. :U4; f) L. J. ('. P. Uto/'-r/i/-
Qiitiii V. 7V/r S.i,/,//rr.s' Co. (m«;i).:t(il,. J. (^ n. (Hx. Tli.) Istj, at

p. I!»H, Mnrtin, 11.

" I flo not jaiiy tlia» thcri' mny not Im> wonls in l>y-liiws wliidi
ar»« s.) obviously usimI in a (lifFercnt n-\w \<^ \\v sanu- words in tho
Act [un(I(!r which .lie l)y.hiw» two nimlt'l that tho Court nmy
Iiroi)orly, reading tlicm with the context, put a different .. instruc-

tion upon tlicni ; hhf /iriimi fat ic I should say that tlic proper ino<Ie

of construction is to apply the same interpretation to terms used
in a by-law which is applied tf. the same terms in the Act under
the powers of which the by-law is fnimed." lihixhlll v. Vlinrnhn-H

(1HN4). 14 (i. IJ. I). 47!). at p. 4S.-), drove. J.

" The jurisdiction of testing by-laws by their reasomibleness
was originally api)lied in sudi cases as those of manorial bf)dies,

towns, or corporations, having inlierent powers or genera! powers
conferred by charter of making such laws. As new corporations
or Iccal administrative bodies have arisen, the same jurisdiction

has ')een exercised over them. But in determining wh-.-ther or no
a by-law is reasonable, it is material <o consider the relation of
its fraraers to the h)eality affected by it, and the autlH)rity by which
it is sanctioned."—.S7«//.(7/ v. Nni/lor (1S,SH), l:} App. ciis. 440,
at p. 452 ; 57 L. J. P. i). 7.t. at p. 7(). Lord Hobhouse, deliver-

ing the judgment of their lordships (Lords Hobhouse, Ilerschell

and Macnaghten and Sir Harnes Peacock and Sir iticliard

Couch) (cite.l by Sir F. 11. ,Jeune, President of Probate,

Divorce and Admiralty Division, in Ktuxv v. Johnxnti,

2 U. B. !>i, at pp. U»4, l(»5; 67 L. J. (.1 B. 782, at p. 788)^
" Now, it is true that a by-law must be. as a general rule, con-

sistent with the principles of the conmion law ; that if it violates

those principles it is bad ; and it follows that if it is capable of two
constructions, one of which would make it bad and the other good,
we must adopt that construction which will make it consonant with
the principles of the common law."

—

Colhnan v. Mills, [18!>7]

1 Q. B. :J!i6, at p. :{!»!) ; 6(i L. J. Q. B. 170, at p. 172, Wills, J.

" The great majority of the cases in which the question of

by-laws has been discussed, are not cases of by-laws of bodies of

a public representative character entrusted by Parliament with
delegated authority, bu are for the most part eases of railway

companies, dock companies, or other like companies, which carry

on their business for their own profit, although incidentally for

the advantage of the public. In this class of case it is right that

[1X98]
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the Courts ihouM jonlously wntch tin- oxorcise of tliom' ptwen*, nml

guard thoir uimi-ioNsary or u•lrea^<onal)ll» cxcnlso to the jmiilif

di«a'lvnntaK<«. But wlion the (^)urt is <ii11<mI ui.oti to .'oiiHi.l.T tht-

by-law8 of jmblic n-jir nfntiv.- ImmUi's iloflinl with tli<- ivu]>\<'

authority which I have (l(>wrih<'<l ami fx<'r(i«inp that authority

aeeompaiiied by tht« chocks iiiul siift'mmrds whicli hiivc hicn

meutioiied, I think the ponslilenttion of Mich hy-laws oujj;ht to

be approached from a (Uffercnt standpoint. Tlu-y o-iglit to b.«

mipportwl if possiblp. Thoy oiipht to bo, as \\w, been said,

'benevolently' interpreted, ami credit onglit .o Im- p'ven to tluwe

who have to administer them that they will be rciisonably adminis-

tered. This involves no new canon of construction. Hut further,

looking to the character of the body legislutiii},' under the .Iclegated

authority of Tariiament, to t!i.' subject-matter of sueh legislation,

and to the nature and .-xtent of the authority given to (b'al witli

matters which concern them, and in the manner which to iliem

shall seem meet, I think Courts of justice ought to be slow to

condemn as invalid any by-law, so made under such conditcins.

on the ground of supposed unreasonubleuess. Notwithstanding

what Cockburn, C. J . said in lini/ii/ v. Willhirnxm, (IHT^}), L. U.

8 Q. B. IIH, at p. i> 4 ; 42 L. J. M. V. 4i), at p. or>, an analogous

case, I do not mean to sny that there nmy not be cases in which it

would be the ih^^y of the Court to eondenm by-laws, made nvvler

Buth authority is these were made [the County Council of Kent],

as invalid because unreasonable. But unreasonable in what sense '

If, for instance, they were found to be juirtial and unequal in their

operation as between <liffcrent classes; if they were manifestly

unjust ; if they disclosed bad faith ; if they involved such

oppressive or gi-atuitous interference with the rights of those

subject to them as could fiml no justification in th" mind.s of

reasonable men, the Court might well say, Tariiaraent never

intended to give authority to make such rules ; they are unreason-

able and ultra viri'i.' But it is in this sense, and in this sense

only, as I conceive, that the question of unreasonableness can

properly be regarded. A by-law is not unreasonable merely

because particular judges may think that it goes further than is

pradent, or necessary, or convenient, or because it is not accom-

panied by a qualification or an exceptior which some judges nmy

think ought to be there. Surely it is no.' too much to say that in

matters which directly and mainly concern the people of tlie

country, who have the right to choose those whom they think
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Itont fifti'tl In p'liri'sciit th.'rii in thfir I(»iil jfnvmnii.iif Jioilit'S

Hiiili rt'|i!cM'iitiitiv.H iiiiiy '"• triiMt'il t.i uiMl.i.fiiinl tli.ir ,,wii

n'qiiiri'iii.-nfs lM-»:.r fliuii jii.lp.s. Iml 1. i| tl„. ,,u,..>ti..ii .,t tlu«

validity of hy-liiwn wi'ic to li.' ilftiTiiiiiiiNl li\ tin ininn ,,|' jii,|jf,.«

lis to wliiif wiiH r iiNdiiulilc ill llif iiiirrciw m'Iim' ui tliiit wunl. tlin

(UNO in t lie books on tlii?. Miliji., t iirr iii iruiilr ; tor till' V if\ •111,

UH iijiU'cil on(> woiilil (AiHM t, 11 wi.I.' <livi'i>ity ol' jii.luiiil opinion,
nil'! tlicy lay .lown no |.iinci|)lf or .|.'fiiiit.> ^tanlllll•.l hy wliirli

rfai«oniii)lcni*N or uiiii'u.soniihj.'nf.HH miiy lif li>tcil i Imx,.

siiid tliuf tlicrc iiri' few of tlif prior ciisit. ilniliiig with tiii.-* iimttt-r

which hiy ilowii the prim iplfs upon whiili thf hy-lnwM iniidf l>y

n'pri'ft'ntiitivc puliiic Uidios iiic to ho conwid.'P'd. Tht-i-f i> onu
iiotiildf oxi'fptioii. I ri'fcr to tiit" ciisc of slnlt,, ii V. Sii'ilnf i

|,ss,S),

I'! A|ip ('lis. tltl; .">: L. J. 1'. ('. 7:{. 'I'hiit \vii> u .u.,.. in the
I'r.vy Council in which the nicmhcrs of tlmt Court had ti nsM.r
the viilidity of ii hy-lnw j.iisscd hy tiic Miiniripid Council of the
IJorou},'!! of PctciNli un in New South \Valc^s, under the provisinus
of the Munici..alitics Ad, IS(;7. The i'>mv{ conMstcd of I.ords

llobiioiiN', llcrschcli. and Macnii;.dilcn, Sir liarncs Peacock and
Sir liichard Couch. That iii.so lius hcen so fully di»cu.s.sed chiring

the course of the iir<,Minient that I , , not think it iieccs.sary hero
to refer to it in detail. It is eiioufjh to say that heyoml iloui)t the
reasoning,- and principles on which it proceeds fully justify the
views wiiich I have expressed in this jiid^'iiient. Nor are tho
weight and value of the reasoning in that ca.se, as iin uuthoritv in

the present ease, in any way lessened hy the fact that the hv-Uiw
there was made under the authority <d' a dill'erent statute. The
cases are strictly analogous, and it was necessary for the judgment
of the I'rivy Council that that tribunal should coiisi(b-r the
principles iijion which by-laws of repre.scntative governing bodies

made under statutory authority shouhl be considered. That it

has done thoroughly and clearly."— A'/v/w v. •lulmxo,,, [l,S!(,sJ 2
Q. B. 'Jl, ot

i-p.
!»!». lOlt, in-/ lo;j; (i? L. J. d iV 7s->, a't

pp. 7H")—7«7, Jiord Uuss,ll, C. J. [Mathew. J., dis.sentc-d from,

but the rest of the Coui't (Chitty, L. J.. Wrigiit, iJariing, and
(.'haunell, JJ.) concurred in, the judgment delivered by Lord
Russell of KiUowen, C. J.]

"It was decided in very early times that tlie approval "* the
by-law by the autiiorities mentioned in the sttituti' [1!;

"

v i.

c. 7 (1->U:{—t) (see unfr. p. 40-V)l did not give it viili' not

otherwise legal. {Ipmich Tai/lurn Vuw {liil4), 11 Co. Rep.
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Mn; Sf.,t,oH,,H r„. V. S,iMm,-,, (U«»:»). ('..nib. i'iX, at j.. •,>22
;

i Ivv-l on ('..riKmiti-mH. I«!».) Tli.' vali.iifv -f tl l.y-law* mu^t

Ih. ,U.t..nni...Ml l.v th.> ju'lp'-. wh.-n tlu-.v .iiv brought |,r..iH.rly

VH.forr tl..-ii.. TliiH .luty Im* \m>\x .mM ..n tli. Sui«ri..r TourlH

wluToiiny riftriction in w.u^'lit f<« I'.. imi-HtMl or. i...rN..i.al lilwrty.

,u„l i. trm-..ul.l.' t.. til.' cl.ui"' in tlir ^wx\ Cl.uit.T. ' .V"//"W//«,-

h,»ti<i, f/i^yrisitihir «/..... /i'><,f'lfih,l>i 111,', iixi
. . .

/'"•

(n/rn, f.rn,' [•,>:» K.lw. I. lI'J'.Cl]. Tl.i nil- luiH '»•<•» f<.ll«'w...l

an.l Ht.Ml ii|...n .l..wn to tli- yn-^'-nt finu-. Th- l».w.'r t.. iimk.-

hy. is ,.oiif.«ir.Ml upon II vuct iiiiimIht of corpornf.- lxKli»« and

n«».HUition8 rr..«t.a l.y .liMrt.-r or l.y ^tntutr, u.. . ;/.. muni.i.-«l

hoili."!.. conipani.'s for tru.linK or oth.r puri.os.-s, litcniry uu.l

(MU'tititlc n*.K...iiitioiiH. an.l mrh iiiMitutions ii« fli- ri.iv.Tr.ity ol

I^m.lon un.l tl.e College of Surg.-oii... S.-.- f.,r furth.T iii«tin..v>.

liUinli'V on lJy-lttWi», p. 104.

•• From th.' ninny decisions upon the subject it would semi

elenr tluit a by-luw. to h- valid, must, ainonp other .•onditions.

have two proprties: it niuHt be certain, that is.it nm^t contain

ndciiiate infonuation as to t'.e duties of those who are to obey.

and it inu>t be reasonable. See Ci/.', •>/ L'>,h/o„ r„.r (KiOih,

8 Co. Ucp 121 b; Cora. I»i(?. Hv-law W. I; Fnumirork K.>itt,rx'

Co V. r//-.. (l«9(i), 1 Ld. Uayni. I i:t; IwjI.t,,,, v. EosI In.hn Co.

(1M»2), ;i 11 & p. •">•"» [cited in AW- v. /•/«/./// (li»0-'), tit; J. 1'.

I d., not proiMise to refer at length to the cases cited in th- argu-

ment wher.' .y-laws made under local authority have in re.ent

times been cou.b-nmeJ as unreasonable. In none of los.' cas...s

is there anv indication of the principle which I understand to be

now contend I for. namely, that sucli ordinancrs should rceive

u special kina of interpretation. Tl o powers conferred on c.mnly

councils have been spoken of in the discussion as something pre-

viously unknown tr. the law. liut from the earliest times when

charters were granted to towns, municipal affairs hav- been

managed by elected representatives of the inh. bitants. The

by-laws ma.le by such b.xll.'s have been frequently .iedaivd to be

i- valid. Take, for instance, the by-laws which have b,.eii hel.l to

be unreasonable restraint of trade, and which are ref. red to in 'lie

judgment in MitMl v. Rr;,m,l,U (1711), 1 T. Wms. IS!
; 1 Sm.

L. C. (10th ed.) p. :i!tl. No case has been cited in which tlu're is

any truce of the principle now contended fur, that sucii by-laws

are to be interpreted witii any particular iudulgeuce because of
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thfir populur <>ri>riii. If fliift vii>w \m' ikIciiiIimI, it wihin t'> nu' tin-

jiici^cH will Im> |iiiu'c<l ill nil ikiiuiiiuloiiK |Mii>itii)ii. Wliin- tln-v i|ifTi-r

from liiiilii'i* lint |>ii|iiiliirly •l<'<'ti 1, tli< II' jiiritilii tinn tn |ii'iiiiiiiiitii-

it|Min tilt! validity of n liy>luw wmilil rciiiiiiii uiiiiii|uiiri'il ; Imt

wImto tlit'V ilitT4'ri'i| frnm )Hiilit'?> liki< n (••Miiify toiiiiiil, iln'ii-

IMmitioii wtiiilil Ih' iiltn^t'tiit'i- tlillVi'i'iit. Tlicy \v>>iili| In- IxhiikI to

u|)hiii<| wiiut, iu other i-um*!*, tiny wiiiilii )m' ri^'lit in iiiinioitiiiiii^.

1 «t)ii('iir in thi* view timf ili'ft-rt'iH't' hIioiiIiI Im- ^-linwn l»y tin-

CoiirtH to till' liy-liiW(t of II liiittl iiiitliority wliirli iiiiiy ii|>|M'iir to

inttM'fen< iiixliily willi jiciitoiiiil lilH-rty, l>iit wli«>ri' tlti'r<' wnf ii'iihoii

to !tii|i|ioN(> tliiit tilt' I'l-ffitlatiiiiiN wcri- ciiIIimI for liy tin' ii'ijiiiri'int'iitN

of tli(> piirtii'uliii' )>liirf. 'I'lii'if limy lie |ii-('uliiir i'ii'i'iiiii>tiiiii'i'N in

tlit» I'ouilition of It iKiroii^h or imrt of u i-oiiiity wliirli inakt-

Htrin(r)-itt rej.'iilutioiis um to |ii>i>oiiiil rondiict n«(•«•^sll|•v. In thai

BviiM', 1 ii^rrcf, II l)v-hi\v ought to rrccivi' an inilul(;i-iit iiitfr|trt-

tatioii. lilt, this hy-liiw is not (ciiiUuimI to ii imrtiiiiiar locility
;

ii ,. plies to tliu whole of ruilll Ivellt. ... I have lieell UMllile t >

find any authority in our hooks for the suff^estiou that the validity

of a by-law can In- established in any other way than by a jud;;-

nient of II Court of law ns to its meaning atrordin^r to ordinary

rules of construction. ......
I regret to be iiiiabh' to concur in the view of the iniijority "f my
colleagues. Their judgment apiit-ars to me to contlict wit! the

reccnit decisions referred to in the course of tiie discussion, .mi'

with the views expresstd by Sir Henry Hawkins, th" lat»

Mr. Justice Cave, the prvsent Master of the Rolls [Sir N. liindley],

and the late I/ird .Iiistice Kay. In the ca.se of J//// v i'mrill^

[IHOi;] 1 (i. 11. <;>(); tJj L. J. M. ('. ll'i, a by-law wliii h gave

a iioliceman au unqiialiticd rigiit to reipiire a vemtor of coais in

Btuall (|iiuntitieH to weigh tlie coals in the p'lliceinan'.s presence was

held to be unreasouabb' and invalid, because tiie power might be

exercised oppressively. This principle hcems to me applicable to

the present case. The ilecision of Alia v. Fur,'//, [ISlMi] 1 (.|. H.

()'<•); ti"i L. J. M. (J. Ho, l:as the high authority of the Lord

Chief Justice and Wright, J.

" The judgments of the majority of the j.idgi-s by \.hnm this

case is decide<l will no doubt be entitled to great respect from those

who may have similar cases to ib'al with ; but the decision will not

be binding on any other Divisional Court, and in the pre.-^ent state

of the law there seems to be no mode of finally settling the differ-

euuea of judicial opiuion that may arise iu cases iiJiu the pruseul.
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A ehnngp of prorpclnrc woi.lfl seem to bo necessary which would

permit nn appeal in the ordinary waj'."

—

Ixnixc v. JnhiiHoii, [1H9H]

2 a B. i»l, at pp. 108, no, lil. Hi, ll.l; «7 L. J. Q. B. 782,

at pp. 7!)0, 701, 792, Mathew, J.

" I desire in ray judgment to adopt a broad princijile which is

too clear to need cases to be cited for its justification—the principle

that where a power to make regulations is given to a public body

by statute, no regulations made under it can abridge a right con-

ferred by the statute itself."— /^y/. v. lilr<l, Kv /xirfi- A^w/rv, [1808]

2 Q. B. :il(t, at p .145; ()7 L. J. (i. B. «i8, at p. HIO, Wills, J.

" We shall not attempt to define a by-law or to lay down the

limits of its operation. It is sufficient to say that by-laws of the

class with which we are dealing [mode imder the Watermen's and

Lightermen's Amendment Act, IS",!.! (•,>•> & 2'-> Vict. c. cxxxiii.)]

derive their authority from the statute which gives ])ower to make

them, and the provisions of different statutes in that behalf vary

almost infinitely ; so that it is necessary in any particular instance

to look to the enactment under the authority of whicli the by-law

affects to be made, and to see whether or not it is within the

statutory power."

—

Krtninin/ v. Con/ ^ Son, [1898] 2 Q,. B. •")7.''',

at p. .',H-2 ; (57 li. J. Q. B. 8(19. at p. 810, Wills, J.

"I also think that in Km-sr v. Jo/o.so„, [1898] 2 Q. B. 91;

07 L. J. Q. B. 782, it is laid down as a principle that the Coiirts

should not look at the by-laws of local authorities—the popularly

elected governing bodies of boroughs and counties -from the same

point of view as that from which they were in the habit of looking

at the by-laws of railway companies and other like bodies, and

that a larger discretion is to be given to those public represe .tative

bodies than is given to jirivate bodies."

—

JF/nf<' v. Moiici/, [1899]

2 (i. B. ;i4, at p. ;57 ; <)8 L. J. Q. B. 702, Darling, J.

" By-laws must not only be reasonable, but must not be

repugnant to the general law. A by-law is a local law, and may

be supplementary to the general law ; it is rot bad because it

deals with something tliat is not dealt with by tlie general law.

But it must not alter the general law by making that lawful

which the general law makes unlawful ; or that unlawful which

the general law makes lawful."

—

Thid. at j). -'{9, Channell, J.

"As was .said in Knixp v. Jo/in-soit, [1898] 2 Q. B. 91; t'7

L. J. Q. B. 782, a strong case is needed to induce the Court to

hold such by-laws [made under the Salmon Fishery Act of 187;i]

void for unreasonableness. Where clear powers are given by the
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enabling Act of Parliament, we ought not to hold that ii by-law
niailo under those powers is nltr , , .,, unless it prescribes some-
thing which is clearly not within \l- statute, and that is ((Ttainlv
even more the case where the by-law is passed (as was flic ciise

here) after a public inquiry, at which all the persons interested in
the question might have been heard."— rv«//^w v. Prir^r [l!Mt4]

1 K. B. 4-,>4, at p. 4-'(i; T.\ L. J. K. B. -JtiS. at p. 'ili), L„nl
Alverstone, C. J.

"I agree with that which Lord Iius<ell of Killowcii. (\ .].. said
in Krusrv. .lohnmii. [\X\)S] -J (J. \\, \)\ (;; l^. j. ^ j; 7,sv>."that

by-laws ought to be supported if possible, and tliat the (',)urt

ought to be slow to condemn as invalid any by-law on tlic groinul
of supposed unreas(mablenoss. But, on the other hand, as we
pointed out in the jjrevious case of iVV.v.s- v. Carjmnifwii o/' /.i/iiii/f<>„

[19l»4] I K. B. (.10; 7:i L. J. K. B. idU, if a by-law necessarily
involves that which is unreasonable, it is our duty to declare it to
be invalid."—.S7/A.V v. Gnlui-ski, [1!)04] I K. B. (ilo, at p. i.-JI

;

7i L. J. Iv. B. 4S.J, at p. 4SS, Lord Alverstone. C. J.
" I only desire to say that, it is now settled that this Court will

not hold by-laws made by local authorities to be unreasDiialde and
invalid except in extreme cases. I think it follows that the
tribunal which has to administer the by-laws, upon a complaint
being made that they have been broken, ought to apply the same
liberal construction to them in favour of the party complained
against as this Court applies to them in favour of tiie local

authorities."

—

Leytoii Urbdn VohucH \. (V/.vr, [ll'07] i K. B. l^S,
at p. -J.ss

; 76 L. J. K. B. 7«1, at p. 78(1, Darling, J.
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Section VIII.

CONCKIiNING PARTICULAR KINDS OF
Sl^A^'UTES.

PAOE

HotrosiH'ftivc uiid Prospective Statutes ... ... ... .. . -IH

Doclarutorv Stututos 4'J-l

Statutory t'ictions -425

Inconsistent Statiit<^s ... . . ... ... ... ... ... ... 4'J5

Remedial Statutes
. . . ; . .

*"-"

New Rijrht, Dblifjation, Duty or Liability and its Remedy . -i'^'.t

Now dft'eiice and its Remedy ..

.

... ... ... ... .. 4.'il

Prohibitory Statutes 4;j;i

Leffislative E.\i)osition ... ... ... ... ... ... ... ... 4;{;j

Expliinatory Statutes ... .. ... ... ... ... ... ... 4;}4

Mandatory Statut. - -Directory or Iniperativc 4.'i4

Fiscal, Tiixinfi and Charging Statutes ... ... ... ... ... 4;iG

Penal Statutes 443
Mode of enforcing Statutes .. . ... ... ... ... . . 447
Cumulative Statutes 451

Accumulative Penalties ... ... . ... ... ... 451

Accumulative Damages ... .. ... ... .. . 452

Same Offence with different Punishment.s ... ... . . . . ... 452
Avoiding Statutes ... ... ... . . ... ... ... 45;J

Obsolete and Obsolescent Statutes 454

Retrospective and Prospective Statutes.

A^orrr voiii^titutio, f'lifuiin foniKiM inijjoiierc debet, non prceteriiix.

2 Imt. 292.

Sfdtiitcx are tiof to he interpreted so (ts to have a retrospectire

operation, unless tin i/ eoutain eliar and express irords to that

(fleet, or the oltject, subject-matter or context shows a eoiitran/

intention.

A larger retrospectire effect should not be ijiren to a statute which

is to some extei ' intended to be retrospective than that which

it can plainly i-i seen the legislature meant.

The cdusequoice of huhtinij a statute not to he retrospectire an- tn

be hmhed af.

Where the wards of a statute admit ot two interpretations i/ou arc

not to infer/iref them so as to proihtce a retnisjieetire eji'icl,

or impose disabilities not cristimj at the jtasxinij of the statute

:

but if the xtatute is cj-pressed in laiiipiage that is fuirlij

capable of eithrr interpretation, it (uujiil to lie intcrj/reted as

pnisjiectire unli/.

"The gt'uenil princiiilc, howevw, that ii statute is not to be

construed so us to have retrospective operutiou, is a just oue ; for
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persons ought nof to have thoir rijilits affected by laws j)assod

subsoqueutly."

—

Thiinipxini V. l.'irh (isK!), ^ 0. B. ">40, iit p. mI
;

IK L. J. C. P. 7.», at pp. 77, 7s, Wil.lf, (1 J.

"The general rule on this subject is stntt'd by Lord Cokr, in

the Second Institute, 'I'd-l, in his (Joinnientary on tlie Statute of

Gloueester. ' Nuva i-anxtitiitin futnrix t'lirnium iiniKiiiin ilihif, nun

prwteritii,^ and the prineijile is ouf of suili obvidus convi-nience

and justice, that it must always be adlnTfcl to in I lie construction

of statutes, unless in cases where there is something (jn tlie face of

the enactment jyutting it beyond doubt that the legislature meant

it to operate retrospectively."

—

Moon v. Dunlin (ISt.S), \i Ex. ii,

at p. ;5:{, Holfe, P.

" But it is, . Lord Coke says. ' a I'ule and law of Parliament

that regularly, norn roiixfifafio f'lifiirii tiinwim Inipiiiiiri il, hit, imn

-^fcrifix. This rule, whicli is, in etiect, that enactments in a

ute are generally to be construed to be prospective, and

intended to regulate the future conduct of persons, is ileeply

founded in good sense and strii't justice, and has been acted upon

in many cases But this rule, which is oni? of construction

only, will certainly yield to the intention of the legislature

;

and the question in this and in every other similar case is, whetlier

that intention has been sufficiently expressed."— //</'/., at p. 4'^.

Parke, B.

" We must, liowever, enter upon the consideration of it [the

Bankruptcy Law Consolidation Act, 1S49 (Vi & V\ Vict. c. lOti)]

with a due regard to the well-known principle that statutes are

not to be held to operate retrospectively unless they c'litain express

words to that effect. Sometimes, no doubt, the legi, .ature find it

expedient to give a retrospective operation to an Act to a con-

siderable extent; but then care ouglit to be taken to express that

intention in clear and unambiguous language."

—

Mush v. Jliijijins

(1800), !» C. B. ')'A, at p. 507 ; 1!» L. J. C. P. 2i)7, at p. ^Od,

A.ilde, (". J.

" Unless there bo something in the language, context, or objects

of an Act of Parliament showing a contrary intention, tlie duty

and practice of Courts of justice is to pre.sume, in conformity with

the adage of Lord Coke, that the legislature enacts pro-spcctively

and not retrospectively. There may, however, be acts that are

evidently on the face of them, by their language and subject-

matter, intended to be retrospective ; and wlien sucii is the ease,
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the maxim of Lor.l Coke must give wuy."-/w/T v. Th- Marquix

ofAiha (lH.-)4), 1 Macq. TM), at p. TM, Lord Cranwortli.

" I take it to bo a clfar rulo of law that the language of a

statute is jtiimii furlr to hf construed a', lu-osiiective only. This is

according to the lega' maxim, Nm-n ,;,i>stit„l,n fnhiris foniinm im-

l>o„n-r <hM, „oi, i>ni'r litis:'— V(U,sltl„rt v. /•"///."• (l«">o). 4 E. i*c V>.

!»1(), at p. iH 4 ; -M L. J. Q. B. 1!»S, at p litij, Parke, B.

"Lord Coke's well-known canon: ' Noat roiixfifnfio Min-i.

funiiam hHj>,m,;v ,lrhrf, »oii j>,.Hrn/u: That is the ordinary ruh"

as to the intcri)rotatiou of all legislative enactments, and is to he

ohserv.'d unless ther.- be something in the terms of a particular

enactment to prevent its operation."—.A/c/.-w« v. Jrou!f>'!/ (ISoS).

8 E. & B. 77S, at p. 7.^7 ;
-,'7 L. J. Q. B. 448, at p. 44!).

Williams, J.

" Nothii-g but clear and exi)rcss words will give a retrospective

effect to a statute. It would be a most dangerous construction to

give a retrosiiective effect to a statute by implication."— I'""//;/ v.

JLn/f'rs (1S59), '^^ L. J. Ex. Kil, at p. 164 ; 4 H. & N. 7ti,

at pp. 83, 84, rollock, C. B.

" Those whose duty it is to administer the law very proj-erly

guard against giving to an Act of Parliament a retrospective

operation, unless the intention of the legislature that it should

be so construed is expressed in clear, plain and unambiguous

language, b.'cause it manifestly shocks one's s.niso of justice that

an act legal at the time of doing it sliould be made unlawful by

some new enactment. Modern legislation has almost entirely

removed that blemish from the law ; and wherevr it is possible to

put upon an Act of Parliament a construction not reirospective,

the eJourts will alwavs adopt that construction."—J//f/A/"(/ li^iif.

Co. V. 7V (1«01), lb C. B. N. S. 170, at p. 1!H
; 30 L. J. C. P.

:n4, at p. 318, Erie, C.J. (cited by Lopes, L. J., in In ir Srlm,l

Bonnl E/trfioH for PoriH/i of P>ilhoro>„jh, [1894] 1 Q. B. 7--!-.. at

p. 737; <)3 L. J. (i. B. 497. at p. otU, an<l in Ymoui v. A'hiuis,

[l.S!»8] A. C. 4()!t. at y. 47{) ; (>7 L. J. P. C. 7."), at p. 77, Lord

Watson, delivering the jiidgment of the Judicial Committee).

"
I think it is a broad principle of construction that, unless tlie

Court sees a clear indication of intenticm in an Act of Pariianieut

to legislate /•' post futo^ and to give to the Act the effect of depriv-

ing a man of a right which belonged to him at the time of passing

the Act, the Court will lu-t give to the Act a retrospective operation.

The case of J/o"*/ v. Dnrdvn [(1848), ',' Ex. "22], which was cited.
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strongly illustrates tliat prin.-iple."—^,vn,.s v. If'7/A////.v {lHi\r,)

2 Dr. & Sm. .•5>4, at p. .{-J!), Sir U. T. Kindcrsley, V.-C
"Exrept thoro bo ii cloar indication .'itlior from tho subject-

matter or from the wording of a statute, the statute is not to have
a retrospective eon struct ion. That rule was laid down strongly in
Moon V. I)>,rrf,„ [(1S4S), 2 Ex. '>>, at p. -V-i] I,, fact, we
must look to the general scope and purview of the statute, and at
the remedy sought to he applie.l, and consider wliat wiis the former
state of tlie law, and what if was tiuit flie legislature contemplated."
—Panto V. /y/y„//„„„ (isfi!)), L. K. 4 ('i,. 7;..-^,

.^i j,p_ :;Ul, 740,
Lord Hatiierley, L. C. (cited in In rr f'linjmin,,, [I,S!i(i] 1 Ch!
;i2:}, at pj,. .i >7. -ViX i\:> L. J. rh. 170, at p. 17J, hy Kek..wich, i.).

" The rule whicli has obtained in putting a con.struetion n\mn
.-.tatutes—that when they are penal in their nature tliev are not to
be c.mstr.ied retrospectively, if the language is eapabie'of having a
prosi)oetive effect given to it and is not necessarilv retrospective."— Thv Qiwrn V. r/»r (lM7o), L. 1{. 10 Q. B. lij-O, at p. litit- 44
L. J. M. C. 60, at p. ():{, Cockburn, ('. J.

"This [Wine and Beer Amendmeiit Act. 1^70 (;{:i & :{4 Viet,
c. -i!*)] is therefore a higlily penal enactment. Tli.- sound and
well-establishe<l eanon of c nstruction is that such an enactment is
to be read as prospective, unless a contrary intention be clearly
establi.shed from the hinguage used."—//«>/. at p. 201 ; L. J. at
p. 04. Lush, J.

" It is a general rule that, wliere a statute is passed altering the
law, unless the language is expressly to the contrary, it is taken as
mtended to apply to a state of facts coming into existence after
the Act."

—

T/ir Qiurti v. IjMiwh Union (IM77j, 2 Q. B. D. 2C)\) at
p. 27o

;
4») L. J. M. C. 20:. at p. 2m, Cockburr., C. J.

" In the first place, the opinion which was pronounced by T.ord
Cranworth in the case of K.rr v. Tin Mnrqiii.. of AiLsn (18.J4),

1 Macq. 7;i(), followed up as it has been by similar opinions given'
by otiier judges, is decisive to this eff.-ct ; that unless there is some
declared intention of the legislature—clear and uncpiivocal—or
unless tliere are stmie circumstances render rg it inevitable that we
shotild take the other view, we ought to jiresume that an Act is

prospective and is not retrospective. It apj.ears to me tiiat the
ground of those opinions is very plain inch ed."— r,Vnv/ /• v. Lii<ax
(1H78), ;5 App. Cas. M pp. COO, (JO'. i,ord O'llagan.
"Now. the geiier

. not me.ely o. Knglnnd and Seitlaud,
but I believe of every ..ilized nation, is expressed in the maxim
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i t

^ Nora roiixtitiifio /iihinx /orw'im imjioiwir i/rhrf iioii pmhnhs'—

priimi fwir, any n.-w law tli.it is i.iadf aff.-.ts fiitnro tmusuitious.

not i.ast ones. Novertlu'lcss, it is .luite d.-ar tliat tli.> subj.'ci-

niatt.T ..f iin A.t n.if,'ht l.o siu'l. that, tlu.u-h tluw w.-r- nut any

express words to show it, it nii(,'lit he retrosiM-ctive, For instan...,

I tliiiik it is iiertV, tly s.-tth-a tliat it th.-^ h-','ishit.ir.- int.-Ti.l.'d to

frani." a new procodiiro, that iiist-ad of i.ro....Mlin<,' in this form or

that, you should proceed in another and a diilVrent way ;
clearly

there l.ygoue transactions are to he sued for and enforced accordinj:

to till" new form of procedure. Alterations in the furni of proeedur.'

ore always retrospect i v.-, utiless there is some pood reasoji or other

wliy they shouhl n..t he. Then, apain. I think that where altera-

tions are nuide in matters of evidence, .rrtaitdy upon the reason of

the thin<s and 1 tliink upon th.- authorities also, those are retro-

8pective,"whether civil or .•rin.inal. Kut where the effect would he

to alter a transaction already .uten.l into, where it would he to

make that valid which was ].reviously invali.l -to make an instru-

ment which ha.l u.. eff<.,.t at all, and from which the party was at

lihertv to depi .t as h.np as he pleased, hinding—1 think the

priJi fonr .•onstr.iclion of the Act is that it is not to be retm-

speetive, and that it would rcpiire stronjr reasons to show that is

not the ease."— //^/'/. at p. t><lo, T.ord r.lacklmm.

"The (piestir-n whetlKM an Act of Parliament is retrospective in

its operation must he determined by the provisions of the A.t

itself, hearing in mind that a statute is not to he constrii.Ml ivtio-

s,,ectively, uidess it is clear that su<h was the intention of th.

legishiture.'-^^'///'r v. M'phsnn (IS.S-J). !» (i. 15. i). ^u-. at

p ()74 ; -Vi L. J. U. V>. ^4, at p. 4'), Jes.sel, M. U.

"It 'is a well-known principle of law on the construction of

Acts of rarliameiit, and especially wlu>n the rights and liabilities

of persons are altered thereby, that they are not to liav a retro-

speetivo operation unless it is expressly so stated."- //"/.-" v.

l)m-h,r (lSS;i), -J:} (!h. L>. <i!lU, at p. WfJ ;
-Vi L. J. t'h. 4..-;, at

p. 4.")4, Fry, J.

"P/'//wi fnriv -t. :} [of Oround Game Act, ISSU (f:J .^i 44 ^ i.t.

c 47)] would be prospective only, that being the general rule of

construction of Acts of I'arlianieut, that you are not to interfere

with rights unless you find express words, and the oiieration ot

that third section would be prospective oxxXyr—Alllnmn v. Bro„k-

wg (1884), 2G Ch. D. r>:>\), at p. 5t)4 ; ->1 L. J. Cli. r,20, at p.
•.-•!

Chitty, J.
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" Now, tlu! particular rule of constnutioii whidi Ims 1), .n ifffrrcd
to, l)ut which is valiuihlf oiik wh-'u the words of an Act of Parlia-
ment uiv not i.lain, is cmhodid in fl„. well-know." trit.' maxim,
oiiniis ni.ni iiHixlifiiriii/iitnris Innntnii i,„/„„iiri' ,l,l„t „„„ /,i;i/, rif/.J

tliat is, that cNcci.t in special cases the new law ou;,'h( to ]„ eon-
.strued so us to interfere as little as possilde with \ested ri'dits. It
seems to me that, even in eonstriiin},' an Act wlii,h is to"^! c,.rtain
extent retrospective, and in construin<f a section wlii.li is to a
certain extent retrosjiective, w.. ou-ht neveitlicl.^s to bear in mind
that maxim as applicable whenever we reach the line at which the
words of the sectioi .ise to be plain. That is a necessary and
logical corollary of the gem-ral j.roposition that you ought not to
give a larger retrospective power to a section, even in an Act which
is to some extent intended to be retrospectiv.^. than you can plainly
see the legishiture meant."—/.'//-/ v. AV/// (ISSH). .il ('],. I). Kiv)

at pp. 408, 400; oo 1.. .1. Ch. -J'M, at p. -J'lS, r,„wen. L. J. (citeil

by Sir F. JI. .Lame iu ZV/r V,/,,,,, [|s!M»] !'. •,';{(, at p. -JH i.

" In determining whether any jirovision of an Act was intended
to be retro.speutive or not, I think the eonsciuences of holding that
it is not retrospective must be locked at. and to my miml it is

iucon.eivabl.^ that the legislature, wlien, in a new Act which repeals
a former Act, the^- repeat in so juiiny words certain provisions (jf

the repealed Aet,shoidd have intended that persons who, before thn
passing of the new Act. had broken the provisions of the old Act
—who had bet-n doing that which the legislature thought to be
wrong—should entirely escape tlic consequence^ of th.Fr wrong-
douig by rea.scm of the repeal of the old Act."— A'., yw//,. TiM
(1.^87), 19 (I I!. I). l,s(;. .,t p. 1!..^; .-,.i L. J. ^ IJ. .j.J], at p 4:{->

Lord Esher, M. 11.
' ''

"I think that, when a statuti- renders necessary to the validity
of a tran.';acfion a condititm with wludi it is impos.sible that tin*

partus to the transaction should comply at the time when tlie

statme conies into operation, the statut(> cannot apply to ante-
eedent transactions, unless the legislature have plainly expressed
their intention that it is to apply to them. It wcai'ld be most
unjust that transactions shouM be avoided when the [larties to
them have had no oi)iM)rtunity of complying with the recjuire-

ments of the legislatine."—//,/,/., at i). I'.tS-, L. J at i. 4:j:{

Fry, L. J.

" Th-u lordships of course do not .say that there might not be
something in the context of an Act ^of Parliament, or to be
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eoUeeir.1 from its lnnj?'iap'. which might giv- t.. ^yordn />nma tnn.

prospo-tive a largor f.poration ; hut they ought not to rect^nn, ..

larger oponitiou unloss you find nomo reason for giving it. -

Main V. Shirk (1S!M)). lo App. Tas. :{H4. at j.p. IWT, :iHS
;

.,<»

L J. r. C. (18, at p. 70, Karl of S.-lhorno.

" T^nlcss the intention of the l.-gisliitur.- is <learly exprei.he,l to

that elfeet. criminal olfen.-es are not to ho create.l hy giving: a

retro-aetive op. ration to Acts of rarli.inient."— r///- Q'"r» v.

Gn(fif/>s, [18iU] 2 Q. B. 140, «t p. 148; «!t. I. J. M. C W.

Dennian, J.
i , i

" It certainly rc<piires very .lear luul unmistakeahle language m

n subsequent Act of Parliament to revive or recreate an expire!

right. It is a fun<lan.cntal rule of English law that no statute

shall he (onstrued so as to have a rctrospectiv.- operation unless its

languag.> is such as plainly to recp.ire such a crmstruction ;
and the

same rule involves another and suhordinate ruh' to the effect that n

statute is not to be construed so as to have a greater retrospective

operation than its language renders necessary."—/."",-/ v. /.'.//"'/,

[18<C.'] :{ Ch. 40-,', at pp. 4-20, 421 ;
fil L. T. Ch. 08(1. at p. oS-{,

Lindley, Ti. J.
• r . . .

"
It is a well-recogni.s(<d principle in the construction ot statutes

that they operate only on cases and facts which come into exist.'iice

after the statutes were passed, unless a retrospective t'tfect iscleurly

intended.

"This principle of eonstruction is especially ajiplicahle wlieii the

enactment to which a retrospective effect is sought to be given

would prejudicially affect veste,! rights, or the legal character nt

past transactions. It u.'ed not he penal in the sense of puinsli-

ment.
" Every statute, it has been said, which takes away or impairs

vested rights acpiired under existing laws, or creates a new ..blieu-

tion, or imposes a new duty, or att.aches a new disability m iv.speet

of transactions alreadv past, must b.> presume.l to be intended imt

to have a retrospective effect"-//, rr Srhml lionnl EMm, tor

Pm-ixh of Pu/horoxfjh, [18!)4] 1 (i. 1$. 7'2o, at p. 7;}7 ;
M L. .1.

U. li. 4it7, at p. •'iOl, Lopes, L. J.

" It is a well-known principle in the construction of statutes thnt

where the words admit of two constructions you are not to con-

strue them so as to produce a retrosj.ective effc . or impose

disabilities not existing at the passing of the Ac -//'"A. ^'t

p. 741 ; L. J., at p. oO^, Davey, L. J.
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"No doubt the nmxim ' Omnis „or>i roiixfifiiHo fonii'iiti impomi-f
ili'hit iioii iirutnilis ' hay h'vn Mpplitvl t.. tlic .'xt.>iit that a ii.'w liiw

ought to bn construed so us to itift.rferi' tis Uttl.- us j.ossihl.' with
v.-ste<l riffhts; iiud in M>i», v. Sf„rk (IM!I0), ir> Ai.]). Cii.s. ;iMJ, at

p. WH; :,!» r,. J. 1'. c. ,iM, ,it ,, 7(i/tlie Karl of .S'lhonie sap:
' Words not riMjiiirinf,' a rotrosiH'ctivo oiM>r;ition, so as to iilf.'i.t an
existing status [)rcjudii.ially, ought not to 1m- so construi'd.' yet the
result is tliat in all cases it is necessary to ascertain what tlio

legislature meant."— yi*/////«A/.> v. AN. (!,,',. im- Xnn, .S„/„/, [jM'Mi]

A. C. 'i\(\ at p. •,>44; (i5 L. J. P. C. Iti, at y. 17. Lord Morris.
" Perhaps no rule of construction is more firmly estahlislu.d

than this—that a retrospective operation is not to l)e given to a
statute so as to impair an existing right or ol.ligation. otherwise
than as regards matter ui procedure, unless that effect cannot he
avoiderl without doing violenci^ to the language of the enactment.
If the enactment is expressed in language which is faiily capable
of either interpretation, it ought to be construed as prospective
"nly-"— ^" '' Atlihiniiiri/, E.I imrii' Wi/soii, [I Sits] -j (|. |{. .-, 17, ^t

pp. .jol, .Vy^
; (i7 L. ,]. d B. !»ao, at p. !t:{7, Wright, J.

Alteration of Law pending an Action.

" We are of opinion in general that the law as it existed when
the iiction was c(jmmenced must decide the rights of the parties in
the suit, unless the legislature express a clear intention to vary the
relation of litigant parties to each other."— //,yc/^r<«/,- v. trrn/
;i8y7), 6 A. .t E. !)4.{, at pp. !».•.!, !).-,o. Lord Deuman, C.J.,
delivering the judgment of the Court.

(See also/w.s/, p. 4oS, " Effect of Repeal of Statutes.")

A sMiitr (Irtilimj intli i)ron(liiri' niilij, iiiih'six (/„' rotitrari/ i.s

i:rj),r.s.s,',/, ,(/,ji/,r.s to all iirtian.s, irlwlhn rommiiinil hrfurc or
(llffl- till' pihssi'iiij of flir atiltiitc.

" When an Act of Parliament alters the i)roceedings which are
to iirevaii in the administration of justice, and there is no provision
that it shall not apply to suits then pen.ling, I think it dees ai)ply
to such actions."— ;/',-/y/,(' v. link (LSliO), (i IL & N. L'27, at
p. 231; -30 L. J. Ex. 40, at p. 42, Pollock, C. 15.

" But where the etinctraont deals with proeodui-c only, unk-ss
the contrary is expressed, the euuctment applies to all actions
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whether oonnn.-iif..d bi-for- -r aft.T tl.o i-u^-inR of th« Act. Tl.nt

thi. i« tl... i.riu.ipl.. apiM'^T. fr.m. Ih- .„«.•. tl.nt luiv.. l"-«' r.'t.-rrnl

to on l.otl> si.i..H."-//-"/., at
I-.

•.':i-.'; 1,. .1.. at y. »;»• W. .
•, IV

(nt.Ml l.v A. L. Sn.ith. I. J., in 7V-. i'./ L'^'"'! '' >'="'• "»

p. -r.; tiH L.J. 1'. l'»l.'it p. U':»).

"This Ht.itutr [-:» »t it Vi.t. e. 14 » (til.. Matrimomul fauws

Aft, l.SdtMJ doos nut uir...t tin. riKhtH of suitow. but Hnq.ly alters

th.. mode <.f i.r.KH.duro in miits. A :tatut,. .auimt bo .aid to havo

a n'trosiK-div.- ..j.-mtioii b.ruu...' it a\>i>\h-^ a u. w nio-U' of pro-

c'oduroto Huits which c.mnn.'n.'.d b.fon> its yii^^mgr—li 'iff<>>> v.

}r„ffoH (iH(j«), L. 11. I 1'. v^ M. •-'•-':. at p. j-'s; :r, i. J. M.t.

Cu«. It"), at p. !•<;, Sir .1. r. Wild.-.

"Tho .auoii of .b-cisioi, ill W'/vV/A/ V. //"/' [(!>«;<»). <i H- ^^ N-

•••>7
; :{() L. J. Kx. 40

|
is, that wh.'U th« ."If.-.t of an .iiactni.nt istu

t'u'k.-'awav a right. y./-///«i. /;/-/. it du.-s not apply to existin- riKl't> :

but wlicr. li -als with pro.'odmv only. i»-i""i >'"'"' it iPl'l"^-* <" ^•'

aaious pon....;g, as w.-ll as fntun'."-A7/„/-,v,v v. />,v,/»r (1S(;^,.

L. 11. :» U. B. KiO, ttt PI..
K'.-'. U>-^\ ^~ I- •'• *i- ''• '*"' " I'-

^'•

Blackburn, J.
,. ., i

.

"
It is a gciu'ral rulr that when th.- legislature alters the rights

of parties by taking away or inferring any light of a.tion. it.s

enaetniente, unlesB in express terms they apply to pending actions,

do not allVct them. It is .sdd that there is one exception to timt

rule, namely, that wh.-re enactments merely atfcet pro,.edure nuA

do not ext..nd to rights of a.tion, they hav.- l.e..i. hel.l to apply

to existing rights."-/, re Josrj>/. S.r/. .V T. AW. (1S...|,

1 Ch. IX 4S,at p. .-.0; 4.-. L. J. Cli. l"^'- »t
l'-

l^'. •T'>«^-1. ^1 -

{cite.1 by Wright, J., in //* rr ir,nrr/<!/ T'/t'ornfrr, [IMISJ 1 ( li.

G<Jii, at p. 70-2; 07 L. J. Ch- :«1<>, at p. oti-'
;
and m /. n

.ithhumnj, Er j.n-fr IH/^n., [I8!),s] -J d B. .-.47. at p.
»•.';

(i7L. J. U.B. l»:r..atp. !»:57).
.

, , ,

"
I think it is perf.Ttlv settled that it the legislature int.n.l.'..

to frame a new procedure, that instead of proceeding in this f..nu

or that, you shoul.l pro.'ec.l in another and a differ.^nt way
;

d.^uly

there bygone transactions are to be sue.l for and ..iif..rce.l a.'conhug

to the new form of pr.)cedure. Alterations in the form of pro-

eedure are alwa\b retrospective, unless there is some go.)d r.-.'^s.m

or other why they should not be.'-^''nv///.r v. L>ir,..s (1S..N,

3 App Cas. ")S-2, at p. dO'-i, Lord Blackburn.

"The rule laid .lown by Wilde. B.. in Wrinfif v. H»fr [(1^*1"),

6 H. & N. 227, at p. 232 \ 30 L. r .. 40, at p. 43J an.lies, that



mtahitw. i'^

' \V1u!n^ till' t'liiitfmnnf 'li'iiU with |ir<Mi'<liiri' unly, iiiil<"«s tin- lon-

triu')' \H cxiin'M-tMl, thf iMm.tmt'iil ii|i|>lii'- tu al! m timm, wln'tlu.r

•"Uiini'iiwil l>ffi)iit i»r iiftt-r tlic |iii«-iiif,' ot ilic Ait."'

—

Sim/ir v.

JIiixxoi, 'l.ssi,,:,(( I,. T. -tji;, lit
i>.

;;•.'.". A. L. Smiili, .1.

" It ccrtuiiil}' W118 "(jiisi'l'iiMl ill muuv .UNtis timt wlun? ii jiiTHim

hull LHiiiiiiU'iKtHl un uclioii lio had a vctttfil right, iiiul that any
>iuh«f<|iifiit slutiit ijjhl iKit ti> 1m' iDiistiu.Ml as ii'tiii-uctivHitDawto

nltt'i'thut light. That is* not uii iuviuiiiMc iiih', ami it "loivs nut

u\>\>\y if thf hiiigiiagt* of the .Matiitc io uh'.ir and cxiucsh. This
a|i|iiMr« fium a gcxid many niithoritii's, i'S|M'(.'ially tho.sc alTi'cting

<|Ut'.-itinn« iif ciot-H, >oiiic of whicli art"

—

Fruiiiiiii v. JJn;/'^ i ils:t4),

I Ad. iV E. -VAH „ U'ri;,/,/ V. //-//<
[ (

l.sdo,. t; H. ^t \. jj;; .;,( I^ j

Kx. loj. Kuiil.mii \. Jh„/,,r L(|.s(;si. L. It. ;; (i [{. |(j(i; ;!"
I. J.

n. M. .Sdi."'-— .J/r..f/,/^ V. 7'A"./, ,./ (IsiJO), :.^4 (i. P.. 1). .V,7. at

p. .•»•»; I'ollocix. 15.

' Thoiijili, no diHilif, fh(( general rule of con-itniction in tliiit

' iinni r(in>^tili(liii tntiiriK ftinniim imiiiiiiirf itihrl nan /irn fi ri/i'-,' it is

poiiitfd out in MiKni v. Ihmln, (ISJS),-,' K.\. •^•J, at p. :i;;, that tiiat

rule of conMtruc-tion yiildrt to a sufficient ly expressed inti'iition of

the iegi.slatiire that tlie enactment shall have a ietro,.i|iectivo

ojicration, and tlicre !.< almndant authority that tiie iireMimiitiOii

against a rctros]i(cfive construction has no ai>j>liciitiou to enact-

ments whidi altect only the jirocedure and practice of the Couits."

— n> Yihnu LlN!t!»]"i'. •,>;!(;, at p. "JIG; tiM L. J. 1>. li»|, ,,t

p. ii»;i. V'aughan Williams, L. J.

" In order that there should he a bar to the institution of pro-

ceedings 111 respect of 11 matter which is iinmit J'lini within the

operation of u statute, it must he clear, either ueecssarilv or hy
iniplicution, from the language used that a limitation is imipo.sed."

— AV.,' V. M,ml, Ll!»(f,'j •,' K. W. JIJ, at p. •,'}.> ; n L. .1. K. 15. S71,

at p. .S7J, Lord Alverstone, ('. J.

"The rule is dearly established that, ajiart from any special cir-

ciinistaiu'cs appearing on the face of the statute in ijui'stion, statutes

which make alterations in iirocedure are retrospective. It lias

heeii held that a statute shortening the time within whicli pro-

ceedings can lie taken is retrospective (/'/// Yilnti, [jSIClj I'. J.'ii;

;

<i'"^ L. J. I'. KU), and it seems to me tiiat it is imiiossible to give

any good reason why a statuto extending the time within which

proceedings may be taken should not also be held to be retrospective.

If tl 3 case could have boeu brought within the princi^ilu that

unluBs tliu luu^augu is
'

' ,r a statute ought not to be toustruc-J so

s
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M tn create now iliwibilitii'H or nbligntioiiN, ur iinpoMi* nrw dtitifH in

ro8|>«<'t uf truiiMti tioiiH whicli wtT<> <'iiiii|i|i>tu iit tlif tiiiit* wlien tlic

Act eniiK'H into foni', Mr. ( 'oin|iti)ii-Srnilh would Imvi* Ucn
t>ntitlt)il to succotil ; but wIh-ii ho now iliHttbility or olili^utioii Iiuh

Itpeu tiroatwl by the iitututt', but it only ulttTN tln« tim<' witliin

which (iruvevdin^rt may \m tukLm, it may bu iu'M to iipjily to

oilt'mtts t'om|)leteJ before the statute won |>ii»He<l, That in tlie inito

htrt. This utatute [the Prevention of Cruelly to C'liililnm Act,

HM)4 (4 Etlw. VII. <•. !•), ». T) ]
(hwd not alter the (luiruiter of the

ofTonoe, or take away any defenee wliieh watt forniHrly ojHfn to the

priHoner. It is u meru mutter of procedure, and aeeonlin^ to ull

the authorities it is therefore retrospective."— AV.r v. CIikiiiIih

JJ/ianmi, [|!H».>] 2 K. U. -ii'i, at pp. ;!;JM, ;};»!»; 7 J L.J. K. H. »'>n.

at p. 4.')1, Lonl Alverstoue, ('. J.

fa F
c

Consolidation Order.

"An onler for consoliiiation, whiili is intended fn deal with the

future procedure in the actions which are consolidated, in my
judgment oupht not in principle to Vmi construed as altering the

rights of parties under onh-rs alrea<ly made in one or other of Hic

actions consolidated."—/M* v. Fn;i</i, [1!M)7J I VA\. 4Jl^. at

p. 4:}6 ; 7»i L. J. Ch. 2!)!), at p. JJOi, i'arker, J.

Declaratory Statutes.

Statutes are " (/ir/nnitori/ [of the common liiw] where the old

cubtoni of the kingdom is almost fallen into disuse, or beuoine dis-

putable: in which case the rarliameut has tliought proper in

jjirjxfiiiiM ret fcatimoiiiiiiii, and for avoiding all doubts luid

ditiiculties, to declare what the common law is and ever hutli

been."—1 Bl. Com. 8C.

"The case of Attm-mii-Uinvnil v. Ihrt/urd [{\X\\)), ^ Ex. ()70
;

18 L. J. Ex. 3:32] in the Court of Exchciiuer, is a strong authority

that, if au Act is in its nature a declaratory Act, the argument

that it must not be construed so as to take away previous rights is

not ai.plicable."—^1//.-(t'«'«. v. riwvhiihl (1«!H)), -'4 Q. li. D. -i'u,

at pp. ool), otiO, Pollock, B.

" A declaratory act means to declare the law, or to declare that

which hoe alwayo Ujcu the law, and there haviug bec-u doubts



HTATirtM.
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will..!, Imv.. «ri«.„. I'„rlium..|.t ,M,xr,'. ulu.t il... law i., ,m>\ ..i.n.t.
that It hIiiiII ...iitiiMi.. wiml ,t fl,..., iH."_,/<,m, v. //,„»,// i |S!Hi)
•i.l L. T. m,, at ,,. 7(),s, |^„^i ( oiciiiij^,.^ i^ .1

Statutory Fictioni.

n> /imi/H.,,,// /.,ir/>os,s of „ sliiliit,,,,) tirl,.,,, „r, f„ h, r,in
lilt iitiiiiiiil.

'inl'iiUji

" WIkt." fh.' l..^M>liitiiro |.r.ivi.|..s that >om,.thiii>f i- f.. 1... cl-,.ni.-.l

othor timn if vs. w.. iiiiiHt h.. crtivful t.. s..,. »vithiii what )»>iiii.|m aii.l

for wJmt j.iir|")s.. it ix tu Im' h.> .l.M.m.Ml."— ^•,»•,/^ r„m (Is;:,)

1 Vh. I). IHJ. at pp. IMM. IS!.; I.-, I,. .,. ,.|, s;(, at p. !.o*

JaiiieM, L. J.

" Wlieii a stiitiito ciuu'tM that .otn.'fhiiijr shall 1... -h-uni...! to Imv*.
Im-oii iloiif, which in fart and truth was imt ilini.., the Court is

fiititlod ajxl ImhiihI t<. ascertain fur what piir| s aii.l h.twf.-ii
what iKTsniiR the stutiiforv fictimi is t.. !«• n'sorl..] to."— A', y„„/,.

?fVA./((|HN||, I7('h. I». rjd.at ,..::,«;; .•.(iL.F.ch.ti.-.T.ut p.ti<;,»,

Janu's, L. .1. (..it.Ml l)_v Karl Cairns in 11,11 y. E„.i .,,,.1 flVs/ hulia
Dwl; Co. (iHMt), !» App. Cas. Ms, at p. Vti\ ; .",:{ \, .(.

(
'h. ,sj> at

p. «-4.">).

(See also " InttTprt'tation Clauds," ,ii,ti, p. ;t(il, nicaninf; of
exprt'ssion " shall be ilfcmi-il.")

Inconsistent Statutes Repugnancy.

Whin tlu'ir iiir hm liiinnsixlint i iitiifimnl.s, il „ni.\l In .si', ,i //'

oiii' I II nil, it III- fill,I iiK II iiiiiililiiiitiiiii iif U„ iith,r.

If iiro imiiiisintiiit xliifiihs !„ jHiss,-,! ,,1 ilitfrnnl /ii,i,s, tin tn.^t is

til III' iili,i/,il, ,i.s it .sy/<y;/,.s ///, Inst ii,tiliti.iii iif tl„ ,i„il;,'rx.

If tiro Kiitioiis ill tilt' Hiu,,,' Alt iin I'i'jiHi/iiiiiit, till' liiltir ,,f Ih,'

tiro KITfions must /irrrnil.

Will rr till' jiforisii ,,f „ stutnti is ilinilh/ ,i/iii,/ii,/,if to tin purri, ,r

of it, till' jtrorisi) slinlt stnml in,, I l,r I,, II In /» n r, i„„l ,if H,,,

l»irrii'ir.

"Our decision is conformable with flic doctrine laid down in

Thr Attnnii'H-Gi'tii'i-nl \. The Cliihni Wntrnn.rls Co. [(17.'!1), Fitz-

gibbon, 1!)")] : there it was resolved that where flic nroviso of an

3

3
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Alt of Piuliiim.'iit is (limtly i('iiu<;iiant t(i the purview of it, the

proviso shiiU stiiiMl iiiid 1m. lifld a repeal of tlic jmrview, fi-s if x/imU

III, /,i.^f liitrlitloll of tin iii'lhrs"-^ Till KliiiJ V. Til, JilsHris „/

Ml,l,U,s,.i (ISJtl), '1' 15. **^ A.l. SIS, at p. S-Jl, I/ml 'IVutiT.l(Mi,

('. .1., delivering tlie jiulgiiieiit of tile Court.

"If two inconsistent Acts 1) • passed lit dilferent times, tlu^ last is

to be olievcd, and if olicilicnce cannot lie observed without derogating

from the iirst, it is the ilrst which must give way. Every Act of

I'ar'- iment nnist lie con>iden'd with refen'uce to the state of hiw

.subsisting when it earn.' into <iperalion, and when it is to be applied ;

it carnot otherwise be rationally construi'(l. Every Act is made

either for IIm- purpose of making a chaug<' in the law, or for the

purpose of better declaring the law. and its operation is not to hi'

impedi'd by the mere fact that it is im-on.sistent with some jirevious

enactment/'— ?'//'• i>"/*^ >!<,•' '// AV// v. /.7/« il-fJ), > I'.eav. .")74, at

p. ..S'.> ; 1 1 L. J. Ch. ;501, at p. ;i-')l. Lord l.ang.hde, M. U.

•• If tlie two sections are repugnant, the knowu rule is that the

last n.ust prevail."— >roe,/ v. /.VA// (l^tiT), L. li. =5 C. 1 '.•-'(!, at

p. I't, Keating, J.

••
It is a canlinal primiph' in the interpretation of a statute that

if there are two inconsistent enactments, it must be seen if one

cannot be read as a (pialiticalion of the other."— AY-/a v. Jion/nuis

(1S7.V1, E. K. 1(1 Ch. t7!i, at p. bsf ; \\ E. J. Ch. ()!»1, at p. (>!»i,

Jamc's E. .1. (applied bv Ciiarles, J., in ir,n;/nis of Vlnihiirlrii

S,-li.J. J/;.,/i;,'<>r V. N-.n//, [Is'.lfj "J U. 15. W(>, at p. !»11;

(>;; E. J. <i. 15- '^-'11, at p. SJl ; and by Eope.s, E. J., in Inini;/ v.

()„l.sl„lf,, L1S'.»7J
•-' U. 15. -'IS, at p. -Jj;". ;

(ili E. J. a. 15. -VH, at

p. ")47).

'•In the first j.lace, it was .said that if construed accordmg to

their ordinary grammatical construction, they ^he words of a

section] would practically contra.lict other sections in a series of

A<ts of rarliameiit which aj ply to bui'ial boards and districts.

If it had been fouiul that rea.ling them in theii oriUnary sense

they wouhl contradict some otluT .naetments, but that reading

them in a .sense in which, though not their ordinary sense, they

wiue reasonably capable of being rea<l, they would not contradict

such other ena.tment.s, then I agree that they should be read

so that all the enactments sliuuhl bo read together without contni-

dlcting each other."— /'//e V""" v. Onrxtrrs of To,ihri<l,ir 0Ss4i,

115 U. B. D. 3;!!». at p. ai^i; •>•] E. J. U. li. Is8, at p. Wi,

Brett, M. It.
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"Tli(> tisuiil villi' tliat wlicri' tlicii' arc f\V(. ]iiililii- jrcipial Arts

with in((insi>tfiit ]iri>vis*i(ins tlic later Ait j.r.Nails, ami all tin

more so if its prosisiou is i-Niirc-s : ] 'hat of tlir larlii'r Act is

only im|ilic(l.'' • //* rr Cmi /-, t.i'' , u.n' Mi<lili, s, ., Cuiuiii

dmnrll, [111(17] i K. J!. 'A, \
]

.

'<>
: Vd f J. K. jl. U. at

p. 1!), Farwi'll, L. .).

Remedial Statutes.

Definition.

"Uciiicdial statutes arc *liosc whirli arc lumlc to .-ujijilv siicli

defects and abridc-c such sujicrlliiitics in the e(ininii>n law as arise

either from thi' cciieral iiniierfccticii nf all hnniaii laws, frmn

chiuijfe of timi' and ciii um>tances, frcii, the mi>takcs and unaiK ised

dctermiuatioiis of nnlearncd inr even learned) judges. "V from anv

other cause what socvi'r: and thi> hciu" done, either hv enlarsintr

the coTumon hiw where it w:- to(] narrow and circinn-crihcd, (ir by

restraining it where it was tn" lax and lusuriant, h.itli occasioned

another subordintdc division "f remedial Acts < if i'arliament into

I'liltinjliiij and ri^lniiiiimi statutes."'— I ///. ('dni. Sti.

lii'lili ilidl stdfii/i" iiiiijht til III ciiii^tiiii il lihi rii/h/.

'The law will iievi'r make an interiiretatinn to advance a privati'

and to destroy the pubiii', but always tn advance the imblic and to

prevent every prixate. which is o(li(iiis in law in such cases. And,

therefore, it is well said in Ihijihtii'x ( >/.« ( l-'iSt. in the Third I'art

of my Reports, f. 7 b. The otlice of judges is always to make sucji

construction a> to siip|iress the mischief ,ind advance tiie remedy
;

iind to suppress subtle inventions ami evasions for the continuance

of the mischief, c/ ///<' prirntn i-Dunin'tlii^ ,-niil to add force and life to

the cure and remetly according to the true inti'ntion <if the makers

of the Act //*(; liDiin iHililiid."— () Ciihi
,

]i. loil, i'art Xi., 7;'i b u-ited

by Polloek, ('. 15., in Att.-(in>. v. Wa/I.,r i iSHi), Is 1,. J. VIk. 17'.»,

at p. ISf).

" In remedial eases, the .onstruetion of statutes is extended to

other eases within the reason or the ride of them. Hut where it is

a hard positive law, and the rea.Mjn is not very plaiidy to be .seen,

it ought not to be extended by construction.'"

—

Afrlnsoii v. I\nritf

(177t)), Cowp. :18J, at p. U'Jl, Lord Manstield, C. J.
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"But it had been properly said that this (9 Will. III. e. S, s. 8)

W!i8 a iciucdiul statute, and in advaneement of the remedy all was

to be done in u way consistent with any construction of it."

—

.lulnwH V. JohncH (1814), -S Dow, Aj'p. Cas. 1, at p. 1-J,

Lord Eldou, L. C.

" It is by no means unusual in eonstruin<^ a statute to extend

the enacting wonls beyond their natural import ami effect, in

order to include cases within the same mischief, where the statute

is remedial. It is a mode of construction as faiuiliar to every

legal person, as exjioundiug tiie statute by ecpiity."

—

Didii (ukI

Chdlitw of Yorh V. MiMhl.nnjh (1«-,'S), -J V. i\c J. VM\ at p. 'J!-"),

Alexander, C. V>.

"I admit that the common distinction between jienal and remedial

Acts, viz., that the one is to be construed .strictly, the other liberally,

ought not to be erased from the mind of a judge, yet, whatever be

the Act, he it penal, and certainly if remedial, we ought always

to look for its true eon.struction. In that respect, tliere ought to

be no distinction between a penal and a remedial 'iatute. If the

remedial statute does not exteml to the particular matter under

consideration, we have no power to legi.sl e so as to extend it."

—

Xirholson V. Flihls {I,S()-i), 7 II. i^ X. Sid, at p. 817; :n L. J. Ex.

2:5;}, at p. -iW), PoUock, C. B.

" The statute being remedial of a grievjince. by amplifying the

juri.-idietiou of the English Court of Admiralty, ought, according

to the general rule applicable to such statutes, to !»• t(.asinied

liberally, so as to afford the utmost relief which the fair meaning

of its liinguage will allow. And the decisions ujion it have hithertc

proceeded upon this principle of interpretation."

—

(Jionnini lJiij>i(i/<i

V. James IVi/Z/ir Sf Co. (1874), L. li. ;> V. C. 482, at p. 4!f2 ; 4:5

L. J. Ad. 20, at pp. 2M, 24, Sir Montague E. Smith, delivering

the judgment of the Judicial Committee.

" If the enactment be manifestly intended to bo remedial, it

mu.st be so construed as to give the most complete remedy which

the phraseology will permit."

—

Gocvr'x Case (1870), 1 Ch. D. 1N2,

at p. 198, Brett, J.

(See also ante, p. ;i.38, " Effect on Pre-existing Itights.")



STATTITKS. 4'if>

New Right, Obligation, Duty, or Liability, and its Remedy.

It' II statu ft' rrnifis n iiiir rii/lit, t,liliii,ilinii, iliiti/ or linliililii aml
II iiiir rviniili/. the iiiir riiiiiili/ must ns ti iiiniriil nili In-

ij-ilnxivrh) thlliiivi'il.

If II riijlit. oltliijiitiiin^ <li'l;i '" liiiliilitji is rri'i/ii/ III/ stilt nil, lull

lit) llllltir III' lllttiiriltlj lt.< /It rittniilllifr is iirililiiinl, Hit ntliiliiuil

lilir Dili I/, ill i/iiifi-ti/, fiiiil II iiitiitf siiitiil til till- iiiirtiihliii-

liiitiifr of till' I'lisi',

If tlil'iT IS II htiliiliti/ r.ristitiil lit fiiiiiiiiiiii liiif, mill irliirit is mill/

ri'-tiiiiitiif III/ II sliitiitf irit/i II s/iiriiil fiinii of nniuli/ : tin if,

iiiilt'sn till' stilt nil' roiitiiiiis irorils iii'iissnrili/ t .nltitliini tlir

roiiiliioii Inn- nilliili/, till' /ihiiiitiff litis his t III III, II 1,1 /,1-ti-

fiftliiti/ ritlitr iiihIi r tlif stittntt or tit roiiiiiimi Itnr.

" WliPif an Act iToatcs an oblijrafioii, iiml L'litorcrs flu. jut-

fr)rman('f in a sjiccificd niainicr, we takf it to be a f^i'Mi'ial riilw

tlint jit'i-fdi'mancc cannot Ix- enfniccd in any oilier manner. It' an

obliiration is ereatetl, but no means of enforcing its jierrnnii.iiiee is

ordained, the cctmmon law r- . in jji'neral. find a niod«- suited (o

tlio jiartieular nature of tli
'— /><« d. liisht,/, ,,/ J,',.rl„s/t r v.

Ihitli/is (ls;{I), 1 U. & Ad ]^. sr>U, Tenteiden. <•
,) mJI.mI

by Earl of llalsburv, L. C, in I'lisiiinn v. (tsirtililtiristi, I', 1,1111

Dishitt Ctiiniril, [1S!».S] A. (J. -'iXl, at ].. ;i!»4: 'IT L. .1. (l 15. <>'>>,

at ]i. (IHT; and by Joyce, J., in I)t'niii/,ort (
',,, /inrtittuii v. 'loztr,

[li»(>J] i Ch. lS-J,'at p' 1!«; 71 L. .1. Cli. T-H, at p. 7V(,.

"It was a rule of law that an action will not lie for tiie iufringe-

nient of a right created by statute, where another sjieiihe remedy

for ini'rinjTrement is provided by tiie same statute."

—

iStraiis v.

Jtiii'ofhf (IS4«), 11 U. K. 7;il, at p. 741 ; 17 L. .J. <i. li. l(i.'5, at

p. Iti"), Lord Denman, (]. J.

" Where new rights an' given witli specific reme(lies, tlie remedy

is confined to those specifically given."

—

lit liflu/ v. A'A/' liiii ( I S->i),

1 E. & B. 80;>, at y. S))8; 22 L. J. U. li. JSl. at p. 2^2,

Lord Camjibell, C J.

" Where an Act of Parliament creates a right and points out a

remedy, uo other remedy exists."

—

St. I'lnurns I'lstri/ v. linttir-

biiry (1857), 2(5 L. J. C. I'. 24:5, at p. 240, Williams. J.

"The general rule, where there is a new obligation made by au

Act of Furliamuut and a new remedy, would ajipl_)." lifiif.hiiru
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V. I'^irl.n.sni, (1S.-)S), -JS L. J. M. ('. 7, at p, U),Ciii'iiiiiidiiiii

Hill..).

'• Tli< iv Jirc lliicc cliisscs of ciiscs ill wliii'li ii lialiility may be csla-

bli>li<(l touiiih'd iiiioii ii stitiitc. Oiif is where tlicie was a liability

exi.sting at ((iiiiiuum law, ami that liability is atfiriiHMl by a statute

wliirb ^'ives a sjiecial and iieeuliar I'oiiu of remedy different fr<im

tlie rem dy wliich existt'd at (.'(iiiimim law ; there, unless the statute

contains words wiiieli expressly or by necessary implii'ution exelmle

the common-law remedy, and the party -suin-,' has liis eleition to

pursue either that or the statutory remedy. The second class of

ea.ses is where the statute gives the right to sue merely, but pro-

vides no jnrtieular form of remedy; there the party can only proceed

bv action at coinmnn law. But tliere is a third class, viz., where a

liability not (existing at common law is created by a statute which

at the same time gives a special ami particular remedy for enforc-

ing it."— W'tihriliiniiptiiii Xnr Wiitrnrarh--: Co. v. II<iirl;is/i,ril (\^')\)),

() V. B. N. 8. ;i.5(), at p. :!"»(); 2N ],. .1. (J. 1'. v!4-J, at p. -240,

Willes, J. (cited by Farwell, .J., in ^7(7v/^^ v. ('hoini, [l!tOl] 1 Ch.

S!»4, at p. »<•;!; 7(» L. J. Cli. -uX, at p. .>:•"); by Joyce, J., in

]),V(wj>ort Corpoivfioi, v. Tozcr, [BMC-'] 2 (Jh. IX'J, at pj). VM, 1!»4;

71 L. J. Ch. 7")4, at p. 7.V.»; and by liuckley, J., in Att.-Gn,. v.

Ashhiniic Jlri-mifiuii around To., [l!)U:i] 1 Ch. lUl, at p. 10(J

;

7-2 L. J. Ch. ()7, at p. (i!»).

" It is a settled rule that if a statute creates a new right and

gives a particular remedy for enforcing it, there is no other

remedy.'-— HVx^ \. Doiniimai {\>^^(i}, M Ch. 1). Ill, at p. 12(1,

Jessel,' M. R.

" Where, as liere, there is an Act of I'arliament which has

imj)0sed a new liability, and given particular means of enforcing

such new liability, such mode of procedure i^ the only one to be

followed and used for that purpose."— Jr«/ir v. Mni/ur, ^r. nf

Sh.,[tivl<l (l.SS;i), 12 (i. B. D. 142, at p. 14-3; '*-\ L. J. M. C. 1, at

p. :}, Ikett, M. 11.

" The ordinary rule of con.struetiiin therefore a]iplies in tins

ease, that where the legislature has passed a new statute giving a

new remedy, that remedy is the only oni' which can be pursued."

Xlii (^11,111 V. C'liniti/ ('(iKii 'Imliff <// AV-wc i 1S87), \f< U. l'>. 1>.

704, at p. 707 ; ".Ii L. J d. B. -W'), at p. .'J IS. J.ord Eslier, M. B.

" rjion consideration and upeii the authority of IUrl:<'liii v.

Ehl.rkn^ (In-.;!). 1 E. .^ B. SO--.; 22 L. J. U. B. 2S1, 1 am

clearly of opinion that that .section [sect. 17 of 1 & 2 Vict. c. 110



srATi"ri:.s.

(the Juilgnii'iit Act, is.'tS)] 1,;

4.U

iliplicatioii ti) juil^r Ills"-; J - ,|-.... ... J. i..^. 111-111.-^

rn'ovcivil in the stiitiitory <'oiii.ty C.iiits cstnldi^lKMl mulfr '.I ^^t |i>

Vict. c. ur, (tlic C.iuiity Courts Act, iSKi). Tliut Act jriivc a new
jurisdiction, ii new iinicc.lurc, new fcpinis :in<l new rcnic.jji.s. auil

the iirocediu't", forms anil rctncilics tlicrc ]ircs(iil,c(i must, when
they have not been altereil by suli>e(|iient ie;:isljttioii, 1m- striitlv

complied witli. I entirely concur in tlic lan-uau'c .if l,.|i| Camii-
bell and of Hilc. ,J., in the case rite,],"— //,;,/.. at \<. Tos; I,, .|. nj

p. ;Ji(>, Lojies, L. .1.

"In m-/ V. lh,>nni,-n, l|sS,,. 1) CI, I) |||_ i, ^^..,^ i„,inted

out that, before the l'ul)lic Health Act, isiS , | ] \ \> \\,.\, ,.. i;;;,,

the local boanl could not recover fi-oni the owners of ].r(i]icrtv the

exjienses of work done, but that that Act conferred tli,' riirlit to

recover such exjii-nses, and imposed a liability on th" adjnininir

owners. That wii.s a new lialiility not previously known to the

law, and it i.s u settled rule that in such a c.ise the reniedv ^ivcn
by the statute is the only remed\- tor iiiforiinji' th r\^\'..." -Iu n-

U^i//r.si/,ii Liinil Jiiiiiril iiii'l U'rii/Zif, [l>l»(ij -J 1 1. 1',. H'J, at p. HI;
<)"» L. .]. H. B. -iVu, at p. oii'.i, Lord Ksher. M. ll.

'• It has been laid <h)wn tor many vc.trs tluit. if a dutv is

ini|iot»ed by statute which, but for the .statute, would n^t e\i>t, and
a remedy for default or breach of that duty is provided l,v tln'

.statute that creates the dtity, that is the only rcni"dv."'

—

/,'i,/,ii,.s„/,

V. Wiii-Liinitiiii ('i>r/t(inifiiiii, [JSI)7] 1 (i. ]'.. (UK, at p. (I.'l ; (Hi

L. .I.<i. H. ;iSS. ,it ]>. :i'.in, J.ord Ksher. M. \l See /WUs v.

(hii-iiliU,iistlr Uihiin District, [iSltrj 1 (I. 15. (),'."), at pp. tJ-i?, (i'J!);

tiO L. .). (i. 15. ;5'J-', at p. ;{!»4, where Lord Ksher, .\f. li.. and
Lopes. L. ,J., .state the same rule in dilfercnt words.
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New Oifence and its Remedy.

Whirr (I xtntiilr cniitrs ii if'ic iijl'niri' iiiiil ififims jinrticuliir

rriiti'dirx, prima iaoio ii person jirorin/ini/ xii'lrr tin- statute

emi (/mi/ hlinsdf «t' the n luei/iis so defiiieit, (nid no otliir,

r.reept the inicilliiei/ remeili/ liij iiijmietiiiti tn jiroteet the

rifilit.

"It was argued that where a new oifence and a jienalt\' for it

had been created by .statute, a person jiroceedino- under the .statute

was ooutiued to the recovery of tlio penalty, and that nothing else
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could bo nskf'd for. That is truo aa a n;fn<>riil rule of law, but
thero are twf. oxcoptions. The first of the oxcoptious is tin-

ancillary rcnicdv iu pqi-fy by injunction to protect a right. That
is a mode of preventing that bcinj: doiu' which, if dono, would Iw

an offence. Wherever an act is illegal and is threatened, the Court
will interfere and ])rovent the act being don.e—and as regards the

mode of granting an injunction, the Court will grant it either when
the illegal act is threatened but has not been actually done, or

when it has been done aiul s-'cmingl}' is intended to be repeated.
" The second exception is that created by the Judicature Act.

187;5 i-W & ;}7 Vict. 0. fi(i). s. 25, sub-s. (H), which enables the

Court to grant an injunction m all cases in which it shall apju-Mr

to the Court to be just or convenient. This section may >x» said

to be a general 8ui)]ilciuent to all Acts of Parliament."

—

Coojwr v.

Whittiniilinm (188(1). 10 Cii. D. oOl, at pp. ">()((, .'-,07; 4it L. J. Ch.

752, at p. 755, Jesscl, M. K. (cited and commented on by Joyce, J.,

in I)t'roii/.orf Curponifioti v. Tozn; [I!)(»2] 2 Ch. 182, at pp. 1!»4,

li»5 ; 71 L. J. Ch. 754, at p. 700).

" The groimd is said to be thct where a statute creates uii

offence and defines particular remedies against tho person coti,-

mitting that offence, ^n'w(J/^/r//' tlie party injured can avail himself

of the remeilies so defined and no other. I see no reason to call

that rule in question. But it must be examined with reference to

the terras in which the statute deals witli the subject."

—

Ih-din v.

Thot,w>i (1881). 5:1 L. J. (i. B. (i(i2, at j). ()();{, Lord Selborne, L. C.

" Everything that the statute [the Public Worship Regulation
Act, 1874 (;{7 & ;{8 Vict. c. 85) J requires must be done; but when
it refers generally to jiowers to enforce obedience, and docs not

prescribe any procedure, those powers generally referred to would
be tlie powers of the Court iu which the proceedings are deemcil

to be taken."

—

Onm v. Lonl Peuzituw (1881), (i App. Cas. (J-"*?,

at \^. (>75 ; 51 L. J. Q. B. 25, at p. 4:5, Lord Selborne, L. ('.

" If you find in an Act of Parliament the power to take tlic

remedy in divers (Jourts, that remedy will, in ea<'h Court, be sul)jc(t

to tlie li'.r fori of tliat Court, and the Ir.r fori includes tlie limitation

of actions, which goes to the remedy, and not to the right "—
liliifkhiirii Coriinriilioii v. Snii'/ir-son, [li(()2] 1 K. B. 7!)4, at p. S()7

:

71 L. J. K. B. 5!t(>. at p. 5!»4. Vauglian Williams, L. J.

" Tt cannot be disputed, after Coo/wr v. U'/iifhi/i/Zifiiii (I8S(i),

15 Ch. I). 5(tl
; 4!) L. J. Ch. 752, that if a jdaintiff is suing in

re8p<>ct of a right, personal to himself he may be protected hy
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iiijunction." -All..(l.„. v. .Uhl,,,,;,, li,<;v„ll,n, (i,;„n,.l C,
f l'»();n

I <'i.. 101. Mf ,.. !(.: ;
:>

I.. .1. ,.|, ,;-.
,,,f ,,,,

,;., .,,
,.,,^.^-,L^.^

j^
(.S-0 al.., yW. ,,. .U7, "M,,,!,. ,,f iOnfoninj; Sfafutes," and

JJ. 4-j1, "Cmiiuliitivc Statutes.")

Prohibitory Statutes.

" IVohil.itory .statutes pn-vut y,.u fm,,, ,l„i„o. s,>,„..tl,inj: wliirh
inrtm-Hv It wa.s lawful £,„• y..u to ,ln. Aim! wl„.n..v..r vou ,.aii tiiul
that auytl.ing .1..U,. tliat is substantially tliat whirl, is proliihit...!.
I think it is jhTtVctly o|M.u to til.. Court to say that that is void,"
not bocauso it vnm,< within th- spirit of tin- statut.', or t,.nd,s
to effpot the ohj.vt which the .statute i,i,.aiit to ,,rohil)it. but
because, by reason of the tru." e.mstruetiou of the statut..,"it i.s

the thiufj, or one of the thin<,rs, artually lirohibited."— /'/////W/ v.
Sf. amn/,\s i/o.p;/,,/ tiH:,7}. i; ][. l. Cas. .•;;is. ,it ,,. .•{jd. 27
L. J. Ch. 70, at p. r-J. Lord Chelmsford. L. C,

" The argument for the api)ellauts is. that the covenantor here
has trie.l indirectly to ,lo by ,, circuitous mo.h- that which he .ould
not do directly, because th." st.atute prohibited it. ami that the
principle laid down in the two cas..s of /),„ ,\. MilrlH„s„H v. Ctrhr
[
(17!»S), S T. R. .-)7, ;!()(»] is appli<.ab]c to th.. present case. That

principle was approved of in Cn,!' v. hi ml,,, ,

(
ISjS). i; \l j^ (^,^s.

(17->; -,'7 L. J. (i. li. :{-JI]. thoufrh there was a differei. .e of opini..u
as t.i its api.lication in that case Th,. principle, as I understand
it. is that whenever it can be shown tliat the acts of the parties are
adopted for the purpo.se of eflectiufr a thin;r whiel, is proliibited,
and the thin<-' prohibited is in (.onscpuMice eifected. the parties
have done that which they may have purposely caused, though
they may have done it indirectly and cndeivoured to cou(.('al tliiit

they have done s... This, 1 tliini<. is a sound [.rinciple, but it is

es.sential for its apj.lication, that what is thus ..ffccted .should be
the thing prohibited."—/,//;vV.sv. Al,:,-,ni,l, r (\^m), X H. L. Cas.
")!»4. at p. (i.':{: ;}I L. .1. C|,. <), .u ,, 1 1, Blackburn. J.

s
s

o

o
c
n

1

Legislative Expositions.

"Reading tlie.se two statutes [Local ( iov..rnmeiit Act, 1S94
;-j6 it o7 Vict. c. 7;]), and Local (ioverninent i.Joiiil Committees)
Act. 1897 (GO & (il Vict. c. 4iJ!l together, 1 am of opinion that the
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legislaturi' itself 1ms iifforiltcl an t'xjtositinn of the sense ami mean-

ing in wliicli the e\iiressir)n • urliiiii ilistriet' is used in tho earlier

Act. See lUillirshij V, A'/V/, I
|s:i(;), i liing. N. (I ."(SJ. at ].. t)0(;;

Miirifui V. l.niiih.i, (1,111, -III (hini/'iis Co. (|MM:;i, |
',> (J ]{. I), •,>(>!.

at II. -l^^l; Vi L. J. (1. 15. :;."c'."— A'/V/,./,^/, Ii„ii,il lto,ir,( v. IJr,,-.

j„,„l('„ri,„i;iti„„, [IlKtP I Cli sj!». lit p. s:{(i; 7:5 L. J. ("ii. •'>,'!»,

at
i>.

')'A'-\, Swiiil'eii i'];iily, .F.

(See also ^o//c, \\\t. Wit—-WH.)

Explanatory Statutes.

" An Aef of ex]ilunatii>ii wliidi always is benefieially to bo intor-

prete<l."—V? T*-/,,, p. l!Mi. Part III. 7^") a.

" An Alt of e.\|ilanuti<>n . . . sliouM not bo eonstrued by any

straintil sense ae-aiiist flie letter of the Aet [exiiiained], for if any

t'xjilanation should he made against the direct letter of the ex-

position made by I'arlianient. tlieie woidd be no end of expound-

ing."— '<iitl,,- (11,,/ Jl,drf\s nix,'
I
l-V.II), ;{ Rep. .'U a.

*' For that [M Hen. VIII. c •">

|
is a statute of explanation, and

shall he construeil only according to the words, and not with any

equity or intendment ; for tlierc cannot be an explanation uixm

an explanation, as it is held in linthr v. //^//vy ( l.')!)l). ;{ Co. "iO."—
Cro. Car. ^.i, pi. (i, Sir Uandolph Crew, C. J.

Mandatory Statutes, Directory or Imperative.

Till' xriipv mill iihji'rt of ii xtiitiifr iirv lliv nnlij ijiiiilvH hi dctcr-

iiiiiii,,,/ irliifliir i/s j)n,risi;ii/< iitr 'lirirlori/ or iiiijicniliri'.

Ill 11111,'riil th,' jiron'sidiis of xf,ifiif,s cridtiiKj public iliificn (iff

ilinitoi'i/, mill thus,' fill,firri III,' jiririili- ri,/lifx arr iiii//i'i;i//r,:

III till' iilix,'iiir of mi ,:rpri'x.i jirorixioii llii' iiiti'iitioii of fill' 1,'ijlx-

liiiiivr ix III Itr iixii'iiiiiiiri/ fii/ iriiijhiiiij th-' roiixi'(/ii,'tic/'x ii/'

lioliliiif/ II xfiitiili' III hi' iliiTotorif or im/iiriiliri'.

" No universal nde can he laid down for the construction of

statutes, as to whether mandatory enactments shall be considered

directory only or obligatory, with an implied nullification for dis-

obedience. It is the duty of the Courts of Justice to try to get at
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the rod intention of the lopislatur.. l.y mr..f,.Ilv ,itt..„,linir to tl...
^ho e 8..ope „f the .t.itut.. to Im .onstr V'^n, /,rn; / Hon.uf/^
Bnnh V Tnnnr {\SM\,'> J,, p. .^ J. :,.,•,., ,f ,

-„: rm - ijO
L. J. Ch. .•t7f», „t pp. ;i.S(). :{,M1, Lonl ('an.,,1„.]l. F. C.

"I hdiev,. as tar us anj, rulo is o.m....,n..,l. y.,,, .,innot saf-ly po
further thun tluit ,n mvh ,«so you „.„st look to th.- NulmM.f-nmtt..r •

.•onm. ..r tlio i„.p.,rt,u..-,. of th. pr.,vi^^,n that han ho.-n .lisr-pml...!,'
and th« rehition of that provisi,,, to th. K.-n.Tul ohj-.t int-inh.,! to
be «e<.ured by the Act: and „po„ a ,vvi..w of th. oaso in that
aspect dech, whether the matter is what is ealled innH-rat^e or
only directory."—//o,/v,,v/ V. Itwli,„,t„„ (Keh. •,':th 1M77) •> p f)
20;j, at p. v!ll, r^.rd ren/aniv.

" I may say that the rule,, for as.-ertaininp whether the r.rovi-
sions of a statute are .lireetory or imperative are very well statedm 'Maxwell .m the Interpretation of Statutes' [Ist'edit IM?.-,] •

Thus, at p,,. :{:t(». ;{;{1, it is laid down that the seope and ol,je,.t of
a statute are the only guides in determininf: whether its provisions
are directory or in.perativ,.. and the .i,.dj:,„,.„t of Lord Camphellm Lirvrpool lioro,if,h linuk v. Ti,nu,- [(Isiio,, J 1). R ,t j .-,„.,.

;jO L. J. Ch. .•{7!»] is cited in support .,f this proposition; at pp .-i;!^}'

•^1-. the distinction between statutes creating puhlie duties and
those conferring private rifrhts is pointed out. and it is stated that
in general the provisions of the former are directory, but of the
latter imperative; and at p. :i4() it is laid down that i'n the absence
of an express provision the inte,- ,» „f the legislature is to be
ascertaine.1 by weighing the e„nse.p,ences of holding a statute
to be directory or imperative."— rv,/,/o»- v Pinil ( \n •>7tl,
1877), 2 C. P. D. o.)-,>. at p. 0(1(1 ; 4(5 L. J. (-. P. .-.41, at Vrm,
IJenman, J.

(See also „ntr, p. .•{•,>8, " Imperative or Permissive Phrases." and
imte. p. -.m, " Obligatory or Directory Provisions."

i
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FlBcal, Taxing and Charging Statutes.

Krni/ </,.,, ih il/,oii till .v///;/-./ »</"^' '" iiHI>n»nl hi/ r/nir >l„il

IIIIKIIlll'illllill^ /illlilll'lfli .

A fiiriiii/ Ktiiliitr IS til III iii/ii/iri/"/ I'li'iii Hii' ""III' iiriiii'i/'/'
.

"""'

III/ till Miiiii' rnli^ 111 'III// I'tlur stiitiitv.

Ill iiitif/mtnu/ ^t<itiil,s ril'itiiii/ to tliv irniiiir. tlir /in/iii/nr «"«

oft/ii iiorih iiitliii- thmi tlinr slrh-t Ivijnt iiiiiiiiiiiij shmilil In

liiiilti il lit.

I'iMlll, tililiiil III- iliiliililiil 'fl'llllli" 'II''- I" '" ilil'i-l>l-"'"l xtl-iitlil

miiiiiist till /I'li-'fi ill iiiiiisi liiruiii- tliii/ iii-i niiiili

.

A tilJ- sliilll 111,1 III niii.^ii/irnt til III iiiiliii''i'l I'll- III li'l'^t, nut till

till I.I III tit III II siili/'irf] lilt limit II jililili illTliiriltiiill III till

nitiiit III till Uiji Jilt nil tit iiii/iiisi il sliiiini III/ rliiir ninl

iiiiiiiiiliiilHiiii^ iiiil-iln, liiiiii i-i I- ii\iiiiiiiiitlil iiitliiil tlir sfiiiit III

till Inn- III- i-'i^i- iiii\]lit lit III I'll-ixi iiji/iii'- III III-. Till" iiili

il,ii\ lint il/'/i/i/ II -I riili.siiln-'llili' i.i-lii.t iiliii-i till- /iili/iiiiiil

is til lir iiiilili 1)1 ,. ',11-11 I'm- si-ri-ii.x illlilil-iil.

ll'liD-i- iiuiiU iii-i-iir ill It .s/iitiiti- iiii/iiisiiiii tii.i-iitiiiii tliriiiiiiliiiiit till-

tlii-ii- Kiinliliiiiis. till 'I
sli'iiil'l I" iiili ri'iiti'l "11 lis to miih-r tin-

nii-iili-iiri' of till liij-iitiiiii iilil.r ill III! till-"- KiiHiiliiiiis.

" It is a wi'U sfttlnl rule ot liiw ihiif fvcry cliargi- iii><m tlu'

subjcil iiiu>t lie iiiiposi'il l.v ileal iiiid iiiiiiiiiKi;;ii(>iis liiiigiiiigu. —
Ikiiii i\. J/'iiiil'il'l V. Ihiiiiuii.l (l.vj")), 4 \\. &. ('• "JJ:!, !it y. -M-"),

Bayley, J.

" It is tt souiiil gfiuTuI rule, tliiit a tax shall not lie cotisidficil

to be iiiii"is»Ml (111- at lrii>t, ii^t iui- the Ix'iirlit (it a sulij.-i't) wiflimif

a plain dfL-laration nf tlic iiit.iit of tli.- li'^islatiir*' to iiiipost! it."~

Hull l>»i-l; ('". V. l!i-i,ii-iii ilsitl), -J H. ^ Ad. 4:;. at ].j.. oS. •".!».

Lord Tcnt.nl.-n, C. .1. (<itcd hy Vauglian Williams, L. J ,
in

AksIkIoii Smith V. Oil-Ill, [1 !»!»()] 1 Cli. 17!», at p. -Jn.') ,
7-) L. .1.

Ch. 1.H7, at 1.. liMij.

"We must look to tlic ].rocist> words of these llfvenue Arts.

because in some degree tiiey ope rate as |ienalties.'"— /'<" d. Si-rntmi

V. Smitli (1H:{'2), .^ l'>ing. Uti, at p. 1-V,>, Park, J.

"It must he observed that. /// iliil.io, you are always to lean

against the eonstruction which imposes a burthen on the subject :

the intention of the h'gisiature to impose a tax must be dear: it

was so lielJ in the case of Tin Jl"'' l>"<-i. ('<:. v. Jlrn'O
;

• l"--'! ',
-'

B. & Ad. i-i, at p. oiS]. • Tliese rates,' said . d Tenterden, ' are
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a tfts ii|)on tliM «ul.j,.,.t : mid it i. ,, „,u„.| jr..,,.,,,,]
r,,i., ,|,.„ „ ,,j^

clmll not t». .•.msMfi-.Ml i,, 1„. i,„, ,i ,,„. ,, |„.,,, „,,, ,,,,. ,,|^,

lH-n..fit uf a ..ulij...ti uitliMui ,, ,.|;,,„ ,|..h.iuli,,ii ..t th.. inl..|>t .,f
tlu- !..^isl„f,„v (,, 1„,,,„... it.' Tl,.. iilu. l„w wa. lai.l .|„wi, l.v tl,-

<'<mrt n( Ivin^^s I!,.„,.|, i„ ,|,.. ,,„.. ,,| ,, ,,„„,„„, ,.l,,i„,i„. ..j^^i,,,,
til- i.u\.Uv-f ;,/,/„,/ V, (.7,i,/s/.... :,|si,i,

, II K,,.,, ,,;.-,, ,,, ,,.,is.v_
wh.T.. r^.r.1 Kll.nl...n,„^r|, ,ai,|: • If ,|„. „,„,,i, .^,„„i,, ,.,„,,^ ,^,|,',^j,

of -liff.T-nJ .n..aiiin;:s, it wmuLI 1». ,i;:l,t t.. a,I.,,,t that ul,i,ii woul.l
I).' lii..>f fnv.MU-al.l.. to t1„. ii,t..r. st ,,f tl„. |,„l,li aii.l ii.„,sf a-ailist
^''"^ "^ "'

""I"'!!:-. Ihmuiim. til.. ,n,„,,a„v. i„ l,aiM;ai„i„.- ui,'|, tl„.

imMi... nunUt fo |„|,., ,,i,,. ,„ ,,^|„„^., ,ii,tliirilv what i.avin..iif.s

ihfV W.-IV to r.Tpiv.., anil \»;:,H>r Ihr |.||l,|i,- ',,„<rhf i„,t" to 1m.

clmrp:-.! iml,.j.s it l... dmr tliaf -t wa- >., ii,i,.i„|.Hl.'" /•/„ Sf,.,/,/on
<n„l lh,,!i,„,i,.u n„,;, (•„_ V. h.nnli

i
IsU

. 7 M. \ (i.>7u,„t |,. >:;»,
Lord Ihoii^fliaiii.

" It is a \V(!l.c>tali!i>li...l riih, that thr Mihj.ct is not I,, 1„. tax.'.l
without ,.l,.ai- words for that [.in pn>,.. and al>o th.it .'V. rv Ac't of
riirliani..|it must 1... nwl ac, ,,rdii,- to th,. „ ,ti„-al .onstrurtion of
its wonk"-/,, ,-,. M;,U,H,,r„ii (ls;,,-,_ n i-;^ ,.-.,^

,,, j,
,-,,.

•-'•^ L.J, K^;. I!i. at ],. -.M. I'arkr. ]!. .it,,! U Lord llalshurv, L. c]
in Tninrni/ v. S„it//i,

[
ISICJl A (' I'lO. at p. 1 •")

( ;
i;| J, j 1>

(J

II, at p. I.ii.

" I Mill dfsirous to .sa.v, thai I disrlaiiu ii; this
( asr a.-tin^' on the

max'.. a Iturtlun shall not ho inipoM-d ,,n tho j.uhji,. unless by
clear and unanihi-ruous Ijin-'nafj;... In /// /•, J//-//,//,,/-,// [(l,^.5.j),

11 Ex. 4r>>, at ,,. !.-,(;
;

,'.-, L. .1. l-^. |;i. at ,,. •,'!
. lianm Parke

say.s Trulf ahov,- .s,.t <,ut j. Tli.> laft.r is tho n^ain ruh- the othor
subordinato. C.nstn... tho statu;.- .MaTr, tly if its ni..ai,inj,' .an
be aso.-rtain.Ml. Maxims ..f tho s.irt ndVrr.'d to. as fr.'.,u..iitly

applied, ur.- inciv invitations to ..iTon.'oii> .onstru.tion, though,
when propi-rly un.lcrsto.Hl, th.-y :\rr <juite .orrcct."— /•;;/,

//">-.'

FMc/irr (lN")S). ;i H. j\^ X. 7(i<,_ ,|t |,|,. 7S0, 7>1 ; 'JS L. j'ex
100, at p. km;, l?ramw..li. 1!.

"As I und.rstainl th.' prin.'ipl.' ,,f all fisral h-islatioii, it i.stliis:

If the person sought to 1„. taxe.l pom.s within th.' letter of the law-
he must bo taxe.l. how.'ver -;r.'at fli.' hardship may iii)p,.ar to the
judifial min.l to be. On the other liaii.l. if the Crown, se.king to
recov.'r tlie tax, eunii' t bring th.- sul.j.'.f within tiie letter of the
.;'w, the subj.'C't is free, however apparently within the spirit of the
law the ease might otlierwi-e a|>].e-.r h, ],r. hi r,\hvv words, if

there be admissible, in any statute, what is called an equitable

2
a
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ron«tni.ti..n. c.-rtuinlv x.i.l. .. ...u4ru.-tio„ i. not ...Imi^mMo in n

taxinp Htutut... wh..r.. you .imi>ly aaiu-r.. to tl,.- wor.l. of th.<

.tHtut..." -/'.r/o-.W V. Aff..f.:». (1M<."). L. U. » 11. I. 1"<'. "»

„ I''- :»s L J K\ •.'<•.•.. at ).. -.'17. \"<r<\ <'''ini>« I'lttnl by

Vuufflwm Willi...MH. I. .1.. i.. Aff..f,-n>. V. />. /'-.r-VA,
(
11

1 1 U-

R

•'•'.» ut pp ••:«». -i-M :
•!!• 1' •'• ^i I*- -^=»' " !'•

'^*""' "'"^ ^y

Collin. M. U., in .»/'.-'-". V. >'"'""" {/:">•' of), \W)'>] I K. H.

:»M8. ftt 1.. :(!>.;; 71 1. .1. K. H. -''^
'- "» I'-

-"'')•

•'A Tiixinj? Art rnn^t 1... .onstru.-l ^tri.'tly ;
ynu mnst tind wor.U

to inUMm.. tl... tax, un-l if wor-ls i.n- not found wi.i.l. nnp'H,*. tl,».

tnx. it in not to b- in.,,o....l."-r,., v. I!»U.U ,

|.h7h,. il Api-- < ";

47:! at p. 17H ; 17 I. J. <i. U. ^i^-.. at p .M. I-onl <Wns. L. (

"Mvlonlx tl.o ens... vvl.i.li Imvo .l.-.M-.l tlmt Tuxmp Acts arr

to 1.0 Vonstn'i.-l witl. stri.tn.ss, an.l that no payn.n>t is to I...

,.xaft.-a from tlu- subj.rt wi.i.l. i> not .•!....ly an.l nn...,u,v.K'al ly

r...iuinHl l.v A.t of rarliani.'nt t.. l..^ n.u-l.-, i.rolMil.ly in.-ant litll.'

n,..ro tlmn this, tln.t inasn.n.h a> th...v was not uny '/ l»>->r>

liability in a s.ibj.-.t t,. pay .my pavti.M.lar tax. nor any anto<-e,l..nt

n.lati..nship b..tw....n th.. tax-pay,.r an.l th^ taxing ....tl.onty. n..

reasoning f-u.ii.l.-l .ipon any s.ipp..s...l r.-ktionsh.,. ..» th- tax-

payer an.l tl... taxing .mthority ......LI b- brought t.. bo.jr ..p... t ...

'onstrmtion of th.. A.t. ,.n.l th-r.-f.^iv tl... tax-payr l.a.l a right

to stand np.m a lit.Tal .onstr.-rtion of th.. wor.ls us«d. wl.at..v..r

might h' tl... cons...iu..n..... 1 .'unnot think that tins pnn..,pl..

annlies to anv .onM.l.-.-abl.. ..xt.'nt, whor.' tl... payn...nt sp..k..n ot ...

the A.t of i'arr.an...nt is a paynu-nt t.. b.. ,na.l.. m rcfirn tor

services reiul..r..d. a...l, abov,. all. in .. ease when. Parliament .loes

not stop in to giv.. th.. right ..f payment, b.i* rath.-r to m...l..rnte

and Ibnit a right t.. paym..nt whi..h oth..rwise might .•x.st w.tliont

limit or at all ..v..nts with ..nly sn.h limits as wo.il-l be phu*.!

npon it by a ,»n.f .m.lt as...ssm..nt." -/V,.. v. JIo.mo>.t-

,/;,>,. Cu.,/ n,.l n.nhn,:, Cos. (1S7!M. 4 App. ( as. 1!>,
,
at pp. 2iK,

20:{ •
l!» L. .1. Kx. i:U», at p. VM, Earl < 'aims, L. C.

» Their lor.lships, th..refor... having r..gar.l to the rule that tl...

intenti..n to impose a .harg., on th.- subject must be shown In-

clear an.l unambiguous language, .^.O'-O./.././ «.«A- C../--''''''

V IfV/y// ( ISSO), .-, App. Cas. S4-J, at p. Sod: •,(. L. J. 1 • ( • 1. Lord

Blackburn. d.liv..ring the judgment ..f the Judicial ( "omnuttee.

" \ Taxing A.i is to b,. construe.l upon the same pnneipl.' and

by the same n.l..s as any other Act."-JAr,., ]J..k. o./ l^>^..r

p.,^,.,/ ^ /^,,,„,„ flKHlK r.l L. J. U. B. lU, at p. 118, Brett, L. J.



f*\ \ Ml y.H.
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(oitwl by Viiiij^Iiaii Williiinis L J. in »/^.^,„ ^ />, /«,,,,//,

[!!'«'<•
i

I «1 l». -.'A at p. J:!! ; .)!• |,. ,|. I^ |! .'vt. ;,t ,, >n,.
" TliH jr..n.Tal cniinii nf

, ..ii-trintiuii i, ,f„f,.,l in /.',,/. y. Jl,i,</>iif

f(|KM||. N (I |(. I,. ;„M|. ,„ ,, ;;|.. . ;,
| [_ ., \, ,. .,.

| ,^^

Fifl.l. .1.. wh.i ,;,\>: -If is II VMi'v «.|| .,|„Mi,|„..l rul.- fur lli.'

foiistruiti )f Nfiitiitts timf. ir th. V iiii|Miw. „ clmiM,. ,,|, (I,,,

mihjcrf. fli.-y iiiii-t !»• stri.'fly rciiMiu-d as a>fuiiii.t th.. |.iiitvm
whuNf t'livi.iir til.' .Iiurjfi' in iiripu-...! " "^- />„,/,,, y /.;,„„,, |,>.s-.'i

!» <i n. !». -Ms. ,., ,,, ,.,-,>;
.-.i 1^ J M ,. ,;(., ,„ |,

,.:,;

Ori>v»', J.

"Thi' sccoii.l Mil.' !•* tliiit, wli.'iv 111.' wonl, iM'i'iir in it stutut.-

ini|">siii>r fiixiitioii tlir.m),'li..iit til.' '111..' kiii-.|uMi>, tli..\ >||..u|,l 1„.

w(iii«triHM| s.. IIS t.i inaki. tin- iiK'i.l.'ii..' .,| t],,. t.ixafi.,!, ;,1||^.. in ,,'1

tlirt'.' kiii>r.l..nis. Tliis wiw .'..iihi.l.'i.'.l ,n /,-.;'/ s,,li,.„„ y /,,„,/

A'l'unil, [(l.HilU). :; M,i,'.|. ti.V'j." -/'/,. V" •" \. ''-,„,„,,,.„„„ , „,

Iliroiw 'Ar I IMNS), -J-." (i. 1{. J). -.'IMI, ut j, ;|li; ,> | ,. J. ( |, J}

l!»»i. lit ].. -JOI. Fry. L. .1.

" Afts ..f I'arliaiii.'iit wlii.'li inii"i>.' l.':_',i. y liuty. lik.' all ;.tli.r

Taxiiijf A.'fs. art' t.. ho rou.l stri.'fly ; lliat i- t.. »;iy, tli.'v iir.' ji..t to

bo cxt.'iiil.'.l c. as t.i liHV.' til.- .-(I'.'.t ..I' iin|M..iii;; .,ii tli. siil.j.'it a
tax wlii.'li i'arliaini'iif Ims ui<< .l.'iiily ina.l. liini |.iv. I'liuw

lirincii.lcs mv |MTt'fitly taiiiiliar."— //• /. ./. Tl,,„l, ii. : |S!(| iVh.
«l-{. at

i'.
tij'i; f.ti L. .1. Cli, .V'.r. ,11 ). .V;s, l,in,il,.v. \ .. J.

"This is nil In.. mil' Tax A<f, nii.i wliat is ini, ii,l..,[ (,, ]„. taxo.J

is income. An.l wIumi I say • what is iiit.ii.l.'.l '.. h.- tax.d,' I

mer.n what is th.' infi-ntion ..f fh.'A.f a^ .'xiin-s.' 1 in its pro-

visions, lit'caiis.' in a Taxinf: A. t it is iiii|.,.ssihl,'. 1 Ih'H.'v.., t..

assume any iiit.iiti.m—any ^'.pN.iiiinj: {.iiri..,-.' in tli.- A.t -t.t .1..

more than take su.li fax as th.' staiiit.' ini|p..s.'s. In vMiimis .ases

the princiiili- .if c.nistni.ti.in <if a Taxin;.' A.t lias I n r.'f.iicil to

iu viiri.'iis fonn.s. hut I heli.-ve they may he all iv.lii.-.'.l t.. this—
that, iuusmuch as ymi have no iif>lit t.. assiini.' tiiat tle'i-.- is any
governing ()l.j.'('t wlii.li a Taxing' Act is int.'ii.l.-.| t.. attain oth.r

than that which it has exim'sscl hy making su.h ami sn.h ..hj.cts

the intended subje.'t for taxati.pn, y.ni must s..- wli.'tli'T a tax is

expressly imposed. Cavs. tli.'ref.a-e, iind.'r th.' 'I'axin.ij- A.ts
always resolve them.selves into a i|U.'sti.)u whether .>r not th.' w.mls
of the Act have reached th.' all.'g.'.l sulij.-ct ..f taxati.ni. l/ird

Wensleydale said, in In rr Mirk I, Ihindt is.').'),. Ij Ex. (.Vj, at

p. 4r)(i; '.''". L. J. Ex. III. at p. Jl : "It is a w.'11-estahlisli...l rule,

that the subject is not to be taxed without cleai' wor.ls iov that
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purpose; and nlso that ovory A-t of Parliamont must be read

acoordinf? to the natural construction of its ^yonh.' "—Tniiwnf v.

Smif/,, riSft-J] A. r. 150. at p. 1")4; (11 L. J. 1'. C 11, at ]). 1-3,

Lord ilalslmrv, L. (I (.luotcd by A. L. Smith, L. J., in Aft.-Gni.

V Brerh [ISll^H] •>
(i. H. 117. at p. 1">0

;
(i7 L. J. Q. «• •>«'>. at

,.' 587; 'and bv Stirling. L- -T.. in Aft.-O.n. v. Srlhan,r {K<n-I of).

[1!I0,>] 1 K. IV :<>^S. at ].. :5!i!> ; 71 L. J. K. B. 2Hit. at p. •>!t7).

" It has been often i^nld by judges of very great exporieuoe that,

in construing Acts relating to the revenue, the popular sense of

words rather than their strict legal meaning should be looked at.

and the reason for that is obvious. The object of Taxing Acts has

nothing to do with the stri.>t legal meaning of words, unless the

words used are words of art, such as words which desiTibe an

estate in veal ])roperty, or technical ti'rms peculiar to English

law "—.Sw. ///(/7 Con,i>ii 11,1 <•!' Ai'sfni/,',/ v. <'<,ii,i,il'<sio,„'rs of I)il,ii,<l

llvm,n,', [IH-.iG] -' Q. B. 17!), at p. 1S4; ii5 L. J. Q. B. oi;5. at

p. 514, Bollock, B.

"It is stated in Maxwell on Statutes, 1st .-d. (1S75). p. -i-*!".

that
' statutes which impose pecuniary bur.lens are subject to th<'

rule of strict eoustruct ion U is a well settled rule of law that all

charges upon th.> subject nnist be imposed by clear and unam-

biguous language, because in some degree they operate as i)enalties.

The subject is not to be taxed unless the language by which the

tax is imposed is p.-rfectly clear and free from doubt.' For this

propesition several decisions and dicta are cited, and there is no

doubt as to its being a correct statement of the law. Of course

the learned author does not mean to say that where the plain

language of a statute iniiwses a tax or duty, any Court is to

construe it according to any other principle than they would apply

to the construction of another statute."— r////»/v/ v. (\,mmU'<i,„in->^

of h,l„wl R,v,»,„-. [1S!)«] 'J Q. B. 1S7, at pp. ISK', W.\; <;5 L. J.

Q. B. 5S'i, at p. 5S5, Pollock. B.

"The first point we have to consi<ler is this: That the object <•!

the Fim.nce Act [l.S!t4 (57 .^ 5S Vict. <. :!(')] is to levy upon all

property, real or personal, settled or not settled, estate duty. Tlie

time at which that duty is to be jiayable is fixed, and fixed with

reference to the death of n person who has been the owner of. or

has enj<n-ed. the pr<iperty in .(ucstion. That being so, we start

with a j.roposition which is not included in the ordinary common

law principle (as it is ailmitted on both sides, and as we have it

laid down again and again, especially by Lord Westbury) ;
these



STATUTES.
\\\

Acts are not to bo coiijctrui'il in acconlaiii o with tlio onlinurv
liingimyo of conv.-viiiic'ors, or in accoiil.iiic- witli wimt i> sii[i|m.sim1

to give etfwt to the iirinciplcs uimhi wliiiii cumvcvmik .-rs would net;

they are to be construed, as ind.i-d all oth.T Ads ar.'. witli a view
to carryiiifj: out what is su|)|.os.(l to h the intention ol' tli.- Art and
its provisions, as cxiircsssfd by the laii<.niajri> um.I."— Atf.-(l<ii. \.

lUcih, [1>!»7] •,' U. 15. .j;{.j, at ji. .Vi!t; till I,. .). (I IJ. SIM), at i.

HUl, Pollock, r..

"It is unquestionably within thr coniiu'tcncc of I'arliament,

when iniiHising a tax, to modify or abrogate for the iiurjiose of the

Act any rule of biw or equity which otherwise would be aiiiilieablu

to the subject-matter. Whether it lias doiu' so or not must always
be a question of the true constrnction of tiie partiiidar statute

under consideration. The rigid, and iii(b-ed tl.e only, metliod of

interpretation is to ascertain the inteulion of the legislature from
the language and provisions of the Act it>elf. In construing a
statute, regard must be had to the (udinary rules id' law applicable

to the subject-matter, and thoe rules must i>revaii, exeept in so

far as the statute shows that they are to be disregarded; and the

burden of showing that th.'y are to be disregarded rests upon those

whe seek io maiutaiu that proposition. It is incumbent on the

('rown, when claiming the tax, to make out alliruiatively that the

ease falls within tlie statute. The principles applicable to the

interpretation of a Taxing Act arc laid down by the Lord Chau-
cellor (Lord llalsbury; in the passage already cited (Tniiitnit v.

!Smith, [1S!>-,>J A. C. loll, at p. lot; Gl L. J.'l". C. 11, at p. l:j).

You must see that the tax is expressly imposed ; the subject is not
to be taxed without clear words, and the Act, like every other Act,

must be read acr'ording to the natural construction of the words."

—Atf.-(in,. V. lUrrli, [lS!),Sj J U. B. 147, at p. l.j.j; tJ7 L.J.
U. B. ofO, at p. .J!H>, Chitty, L. J.

" It has been said, and 1 agree, that tlie tax is not to be regarded

as imjiosed unless the words in the statute are clear."^///A///f/

Hiniiiir Cuiiniiisi.iunirs v. Tml, [lS!»,s] A. t". -VM, at p. 114; (i7

L. J. P. CJ. 4-J, at p. 4(i, Lora liersehell.

"I wouhl observe that the art of interpreting statutes of thi.s

character—statutes which impose taxation—cannot be considered

an exact science ; it is ratlier a practical art, and the questions

which arise cannot bo dealt with as though they were simple

questions to be settled upon principles of common law."

—

!Siaiync
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V. Iiihiwl Rcnniir Cowmixshnwrs, [18!»flj 1 Q. B. ^V), at p. M\,

Wills, J.

" T see no icnson why siicciiil ('iiiious of constnietion should be

apjdicd to any Act of I'nrliiiment, and I know of no authority for

snying that a Taxing Act is to lie construed differently from any

other Act. Tlie duty of tlio Court is, in my opinion, in all cases

the same, whether the Act to be construed relates to taxation or to

aTiy other subject ; iianiely, to give eH'ect to the intention of the

legislature as that intention is to be gathered from the language

employed, iiaving regard to the context in connection witli wliieh

it is employed. The Court must no doubt ascertain the subject-

matter to whicli the partici ir tax is by the statute intended to be

applied, but when once that is ascertained it is not open to the

Court to nari'ow oi' whittle down the rijieration of the Act by

seeming considerations of hardshij) or of business convenience or

the like. Courts have to give effect to wliat the legislature has

mxiSir—Att.-Cn,. V. VorlloH Bo;!.; [1S!»<)] i Q. B. l.-),S,at p. 164;

tiS L. J. (I. \\. 7SS, at [ip. 7!tl, 7!I2, Lr>rd Russell, C. J. (cited by

Farwell, J., in Cifii "f LoikIuh Klirfrir /jio/ifin;/ Co. v. Mayor, Sfc

ofLoiuUm (li)0(»), 82 L. T. -hW, at p "):«).

"The truth is tlint, wlien you are dealing with a (juestion of

this sort, and endeavouring to find out wliether a thing [a bicycle]

is taxable or not under Acts of this character, the first tiling to do

is to find out whether there is anything which corresponds in the

ordinary and natviial cour.se of meaning to the language which the

legislature at the particular time used in making the tilings

mentioned in such Acts the subject of tuxatiim. I do not think it

is a question merely of words whether the thing sought to be made

taxable was called a coach or not ; if it was intended to fill the

functions of a carriage according to the descrii)tion given in the

original Act. I quite agre(> that the mere fact that it was called

by a (iiffcrent name from those enumerated in the Act would n<it

matter, because the language would have been used by the legis-

lature in a sense which everybody could understand, and which

would compreliend the particular thing although it might be

called b}- another name."

—

Slni/miu v. Tii;/iiiiioiif/i and S/in/doii

lirhlijc Co., [V.Hy.q 1 K. B. 4n.-), at pp. 411. 4V>: 7'i L. J. Iv. B.

•204, at p. 'J(l(), Earl of nalsV)ury, I., C.

"It is a wholesome principle which lias often been reeogniseii,

that Taxintr Acts must be niisonably dear and ]irecise as to tlic

subjects which are intended to be taxed."

—

Uoran v. Haijlioi;
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[1004] 1 K. B. 28S, at p. ->!»0; 7:{ L. J. K.

Lord Alverstone, C. J.

K VV-\, at p. 1.5.'),

Penal Statutes.

Rules.

A pota I sfiitiilc Is to III' iiitiriirrliil. Ill;, ntnj utlur iiistriii„i nt

arronfiiit/ fii flic fitir /oiiimoh-sihm- inriuiiiii/ of tlic liiniitdnip

used.

I'eilil/ Kfilfllfcx xliDlllil hi' riitisfriiiil .strirtli/ SI, Hull III! nixrs sliilll

III III III t(i III' riiirlii'il III/ till III lull siii'li IIS iii'i' iritlilii Imtli

till' xjiirit and li'tlir uf siii-li Imrs,

If tliirr arc Imi jKissihlr inliriin liillmis uf u jh iml rlmisi' in u

statiitr, oiii' irliirh irmilil mlfiijufi' iinil l/n ullirr n-liirli ii ..ilil

aggriivafr the jtvnnllij, irr nni/lif In mlo/il Hml nliicli mi/

iitipoKc fill' smullvr Slim.

If fhtir i'S It iTiisiiiiiili/i' iiifi'iyinfiiliii'i uliirli irill nroiil flu'

pvuiiHij ill mill iKirtiriiliir msr, il must /» inliijili'it.

If the ironix arr mvrih/ I'liiinlli/ I'lipiilih' uf mi inliriu-i'tiilinii that

ivoiilil, inid mil' thiit innild not, iiifllrl tlw juiiiilhi, the Inltfr

iiiii-if prirm'l.

"The freedom of our Constitution will not permit that in

criminiil cases a power should be lodjreil in any judj,'c to construe

the law otherwise than aci-ordinjr to tlie letter. Tliis caution,

while it admirably protects the ]niblic liberty, can never bear hard

upon individuals. A man cannot sutler iiiorr punishment than

the law assigns, but he may suffer A.v.v. Tlie laws cannot be

restrained by partiality to intlict a penalty beyond what the letter

will warrant ; but, in cases where the letter induces any apparent

hardship, the Crown has the power to pardon."— 1 IJl. Com. p. !I2.

" It is not true that the Court, in the exposition of penal statutes,

are to narrow the construction. We are to look to the words in

the first instance, and, wiiere they are |)lain, we are to decide

on them. If they are doubtful, we are then to have recourse

to the subject-matter; but, at all events, it is only a secondary

rule."— r/(c Kin;/ v. lludiutl (IT.sd), 1 T. E. 'Jti, at p. 101,

Buller, J.

"We must not extend a penal law to other cases tlian those

intended by the legislature, even though we think they come

s
s
c
o
s
a

3
3



444 I.KGAI, INTKRPRKTATION,

P
««

within the miscliipf intendod to he remoih'od."

—

htikiiixn}i v.

ThoiiHis (irno , 4 T. 1{. ()(>."). at ]). ii(!(5. Lord Kenyan.

"The riilf to wliieh I alhide reijuires ihat all penal laws should

be constriied strietly ; thiit no asp slutiilil ho holden to ho rea('hc(l

bv them hut such as are within hoth the spirit and letter of such

laws. If these rules are vinluted, the fate of accused jiersons is

decided hy tlic iirhitrarv discretion of jud<;es, and not hv the

express authority of the laws. . . . Lord Chief Baron Coinyn

says: 'A penal statute shall not he extended hy eipiity, and the

general words of a penal statute .shall he restrained for tlie heuefit

of him against whom the penalty is inflicted.'"

—

FMchir v. Lard

So„>/rx (ISifi). ••! ]5ing. .")0], at pp. o>^0, -IM, Best, C. J.

" In construing iin Act of Parlianictit, I apjirehentl every word

must be umlerstood according to the legal meaning, unless it shall

appear from the context that the legislature lias used it in a

popu!:- or more eidarg"(l sen>e ; tliat is the general rule; hut in a

penal aactment, where you dc])art fr^nn the ordinary meaning of

the Words tised, the int(>ntion of tlic legi.>ilatur(^ that those words

should be understood in a nif)re larp' and pojiular sense must

plainly appear."

—

S/r/./nnson v. Ifiiif/iiiioii {lH.'t'2}, 8 II. L. ('as.

638, at ji. fiSG, Lor<l Truro.

" I admit that the common distinction between jjcnal and remedial

Ai • viz., that the one is to he cimstrued strictly, the other liberally,

ought not to be cras(!d from the mind of a judge, yet, whatever

be the Act, be it penal, and certainly if remedial, we ought always

to look for its true construction In that respect, there ought to

be no distinction between a penal and a remedial statute. If the

remedial statute does not extend to tlie particular matter under

consideration, we have no power to legi.slate so far to extend it.

Undoubtedly we are thus far bound to a strict construction in n

penal .statute that, if there he a fair and reasoiuihle doubt, we

must act as in revenue ca.scs, where the rule is, that the subjei t is

not to be taxed without clear words for that jmrpose."

—

JS'ir/to/.snii

V. FiiMs (\Hn->), 7 H. .^c N. ^1(1, at p. SIT; :n L. J. Ex. J-'i:!. at

p. 2'-l\ Polio, k, C. B.

"Mr. Justice Blaekstone well lays down the rule in the 1st

volume of liis roninientaries, p. 9"2 :

—
' The freedom of our CoTisti-

tution will not permit that in rrtitiiiKil <(i>^is a power sliould he

lodged in any judge to construe the law otherwise than iiimnliiKj

to flif littvi-^ Our institutions were never more safe, in my

opinion, than at the present moment, but we cannot afford to lose
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any of tho grounds of „ur swiirify, aii.l im .,,l;i„,ifv wui.M be
greater than to introduce a lax or eli.stir int.Ti.ntaiiuii „f a mminal
statute to serve a speeial liut teinporary i.iir|.os.'. Tlio
distinetion between a strict .onstru.tion and a more free ,,n.. lias.
no doubt, in modern times, almo>t dis.ipiu.arod, an.l tie- ,|uesti,.n
now is: What is the tni nslnicfion of a statute!- If I were
aske,l whether there be any ditf..rene.. left between a eriminal
statute and any other statute not ereatin- an offence, I sh..'dd
say that in a criminal statute you must be ,,iiif,. sinv that the
otl'ence charged is within the letter of the law."—J// .f,v„ v
Slllvm ,u„t Ofhrr, (iSHJi. "J II. &. V.A'W, at

i.p
od!), oKi- :;:', \, ]

Ex. D-J. at p. no, Tollock, ('. V>.

*• It wasmn* I, jire.ssed in the (
'..urt bdu.v, and ajjain bef,,re tlieir

lordships, that the statute [Foreijm Knlistmcnt Act, l.S7()|;i{ s^.w
Vict. (•. tM»)]. being a penal, or, as it was phnsed, a highly penal
one, it was to be construed strictly. It appears t,, their loVdships
neces.sary to say a few words as to this topic. whi<li is so often
pressed in argument. No doubt all penal statutes aiv to be con-
strued strictly, that is to say, the Court must .sec that the thing
charged a.s an olf..iice is within the plain mcanin- of the words
used, and mu.st not strain the words m, any notion that there has
been a slip, that there has been a r„s,is omf.s..,,.., that tlie tiling is

so clearly within the mischief that it mu.st haw b.-en intended to
be included, and would have been included if tliought of. ()„ the
other hand, the perscm charged has a right to say that the thing
charged, although within the word.s, is not within th.' spirit of the
enactment. But where the thing is brought within the words and
within the spirit, there a penal enactment is to be construed, like
any other instrument, according to the lair common-sens.' meaning
of the language used, and the Court is not to find or make any
doubt or ambiguity in the language of a penal statut.-, where su.h
doubt or ambiguity wcmld clearly not be found or mad.- in the
same language in any .jther instiunient. "—/><//.' v. AV/c// (lsr->i
L. li. 4 V. C. 1.S4, at p. iUl : 41 L. .1. Ad. (io. at p. Mi, .fames,'
L. J., (h'livering the judgment of the Comt (Sir J. W. Colville,
James and Mellish, L. JJ., and Sir K. .\I. Smith i.

"Their lordships .... hold, that when a .statut.> indicts a
penalty for not <loing an act, the penalty implies that there is a
legal compulsion to do the act in .jue.sti.m ; and that this principle
is not affected by the fact that a penally has a parti, uiar destina-
tion."—7W/wM V. A//,n, (m-2), L. a 4 P. C. oil, at p. olT; 4-,'
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L. J. Ad. M, at p. 10, Sir ll. riiillimore delivoriug the jiulgmeut

of the Judiiial Committt'i-.

" Wf nil' cnllcd uimhi to constnif ii iwiial eiiaetnu'ut (Mines

Kefjuhitidii Act, If^tm [S-i \ -,'4 Vict..'. 101)). Tluwe who t-on-

tend tliat tlie pciialt.v may lif iiitlirti'd, must sliow tliat thi' words

of the Act distinctly .nact tliat it shall be incum-d under tlie

present .ircumstanc's. Tlie.v must tail, if tiie words are merely

equally oapablc of a consi iction that would, and one that would

not, inflict the penalty."

—

Dn-h axon v. Flvtchcr (IHT^i). L. U. !^

C. P. 1, at p. 7 ; 4:! l! J. M. 0. 2:>, at p. iS, Brett, J.

" In construing an Act like the jtresent [The Licensing Act,

187-.^ (M.T & :5(i Vict. c. 04)]. by which a penalty i.s imposed, we

must look strictly at the language in order to see whether the

person against whom the penalty is sought to be enforced has

committed an offonee within the section."

—

(Irnft' v. Krniix (1«H'2),

8 U. B. 1). :{7;!. Mt ]. :i77 : •'il L. J. M. C. -'"), Fiehl, J.

"But then comes the (|nestion whether the ]ilaintitfs are also

entitled to recover peuMlties under section <> [The Fine Arts Copy-

right Act, iStiv! (•,»•") & -'•) Vict. c. <iS)]. We must be very careful

in construing thiit section bcc;iuse it imposes a penalty. If there

is a rcMsouanle inter])reta1ioii which will avoid the penalty in any

particular case, we must adopt that construction. If there are two

reasonnble constructions, we must give the more lenient erne. That

is the settled rule for the construction of penal sections."— JVr/.-

4- Soiix V. rrlvxtn- (1887), 111 Q. B. D. <i-'0, at p. t):{8
;
m L. J.

Q. B 55:5, Lord Esher, M. U.

" The well-settled rule that the ( ;ourt will not hold that a

penalty has been incurred unless the language of the clause which

is said to impose it is so clear that the case must necessarily be

within it."— //"'/.. at p. ()4'), Lindley. I<. J.

"It is a sounii rule of construction that when any penalty or

disability is imposed by statute on any of her Majesty's subjects.

the Court, before which any charge is preferred, must be able to see

clearly what the ccmduet is which will render a person liable to the

penalty so imposed."— Tc.//// v. Lnrniwc (18!»0), 'i't Q. B. D. 1-V2.

at p. 154 ; *>!» L. J. M. C. 110, at p. Ill, Cave, J.

" I have certainly always understood the rule to be that where

there is an enactment which may entail penal consequences, you

ougl-.'i not to do violence to its language in order to bring people

within it, but ought rather to take care that no one is brought

within it who is not brought within it in express language."—
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r«iililll Ciiiliwil V. Aijh^hinii /A/o// r„, |s.(S|
I (| 15

I'.
H>!»; <J7 I-. J. U. 15. -Jl.nf ,^-.;;\v,.i"ri,,,.|.

Louifuii

IO(i, lit
J..

...... w, ,,. „. ,,(. i>. ,.,,,„
J,

"We liave tlie uutlu.iity .,f L„r,l Ksl.w ii, /„,/, „„,/ Souh v
i>/vV.v^fr (1W7), 11» (i. J!. I). ,i.J|,_ „, ,, ,,;j,s. .,,; ,^ J ^^ ,j

--.j'

at p. .>(;i, to the Hf.Mt tl.iit if tluT.. uiv two pussil,!.. ,.,,„stni.ti.ms
of a {.("iial ,lmi8.. in „ statiit.-, ,„„. win,.), wn„M uiitipit.. m..l tli.-

othor wliieh would iiggnivat.- fh.. i„.iialf,v. \m. ,.,i;,'lit to M(ln|,t that
which will iiuposo thH sinnllcr wiiii."— ////,/, .v/„,„„r v //•

.y
/•'

Fmlhur, IJ,I., [1!)(»1 1
> Ch. r,ryi, at i.. .Vll ; ?(» I. J CI, ,s(),t ,,t

p. 802, Collins, L. J.

Mode of Enforcing Statutes.

When (, st„h,tr ,rn,fr.s „n „hlli,„li„,i ,n„l ,n/orn:s tlw pmormaiwr
iti a -spirifir m,i,ui>r. ,r. „ ,,,„n;,l r,ih ihit i,rrtonw,„r,-
caiiM)' Iw ciifiitrri/ in in,// „//,,r iiiiinnir.

Wllftr a .statnh n-r„t,s ,n> „hr„,ati„„ „,i,l ,1,,,,. n,.l mti.n-r tl,r

ix-rthnmiwr n, „ sj>,nfir ,„.n.,H r. ,is „ ,,n„n,l r.ilr tl,„t

/jrrfoniuoirr run hr nilhrmli,, ,i imi'lv ^„if,;l t„ tl„ i„„-li,nl„r
niitui-f of llic nixi 1,1) tin ri,iiiiiiin, Imr.

If (III offmcr mix imiiixhiihlr „t r,w,i,io„ /,„/•, ,n„f „ xf,(f,if,. ,.,

/tilxxi'il iilnrh pnxrrilHx „ ,,„rtlnih,r ,v „„/// /„/ „ xiniinian,

procnliiifi, litliir iiK'thuil uf ,.,-m;;ili„<l iiimj hr ,„irx,i,d.

ir/irrr <l xhitllturil ihlt.i is rrr,llr,l. it ,lr,,n„lx h, ,i i,rr,lt rrtrnt „„
t/ir piiiririr of titr lr,,ixl<,lm-r irlirthrr moj ,,rrx,„i ,rho r,i„

xliow that hr hiix x„xl„im-,l injiirirx f„r thr i,„ii-,,r,-i„nmnrr

of thai iliit,/ nil, l,rii,ii ,i„ „rti„n f„r ,l,i,ii,ujrx injiinixt thr
prrxoii on nhmti fh< (tnti/ ix inii'uxnt.

"It is n rloDr and .stablishod principlo that wh.Mi a ii.nv off.-nc..

18 created by an Aet of rarlianient, .•ind a i„.naltv is annexed to it

by a separate and substantive .laus,., it is not n...essarv for the
prosemtor to sue for th.. penalty; but he niav proc....;i on th.-
prior clause on the ground of its being a inis.h'nieaiiour." -/.',, v
Hnrvix (17!»|), 4 T. U. -Joj, at j.. ,>(».-., Ashhurst, J.

"Where an Act creates an obligation, and enforces tlie perfonn-
atice in a specified manner, we take it to be a general rule that
performance cannot be enforced in any other manner. If mi
obligation is created, but no mode of enforcing its performance is
onlained, the common law may. in general, find a mode suited to
the particular naturt- of the ca.se."—/>w d. /'/„ lii.i,,,^, of IMirxtrr
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<E5

\. Jirii/!/,'^ (1H;U;, 1 It. iS: Ad. "^tT. ut p. S.V.i. Lor.l Teiit.Til.'n.

(".J.

"
It wns a rultiof law tliut an aitioii will in.t lit) f"r the int'iiug.'-

mciit uf 11 ii{,'lit in'atiMn)_v statiitf wiicr.' anotliiT si«'Hfic ifini'dy

for iiifringcnuMit is provided \>y the sanu' statute." - .S7('m/.v v

Jrarorh (IStT). 1 1 (I 1$. 7:51, at \>. 7H ; IT L. J. U. 1». lti:{. at

J),
l(i'), Krle, J., deliveriii>r till' judenient of the ("ourt.

"There are tlirec clasftes of eases in whirli a liahility may he

estahlished founded n\< •' a statute. One is. where there was a

liahility existing,' at eoniiuou law, and that liahility is allinued hy

a statute whieh ;;ives a sjieiial and |»euliar form of remedy

different from the remedy which existed at eonimc.n hiw : tiieie.

unless the statute contains wor.ls which expressly or hy nee..ssary

implication exclude tlie <M)nnnoii law rcnicd\,the party suiuj,' has

his elwtion ti> pursue, either that or the statutory remedy. The

second class of eases is where the stafut. jrives the ri},'ht to sue

merely hut jirovides no particular form of remedy : there the party

can only proceed hy action at common law. Hut there is a third

ila.ss, vi/., where a lia\»ility not existing at commnu law is ereatd

by a statute which at tiie same time gives a. special and particuhir

remedy for enforcing \\:'—\\'i,ln>h<ii>iiiliw Nnr \\'ntirin,il.>< v.

H,„rhstor.l (is.v.i), (1 ('. r.. N. S. .-Cid, at p. :5"»(i ;
-'•'< L. -I. •.>rJ.

at p. -..Mt), Willes, J. (cited hy Farwell in Stnui-s v. Chnini. [I!»(ll
1

1 Ch. 894, at p. !>t):5 ; 70 L. J. ("li. '>71, at p. 57")
; by Joyce in

Dnunport Cor,mnifi,m v. Tozn; [l!»(i2] J Ch. 182, at pp. l!»:j, 1!)4
;

71 L. J. Ch. 754, at p. 7")i» ; and by BucUey, J., in AtL-Gm. v.

A.Monw Recreation (iroinni ('<:. [l'M):\] 1 Ch. 101, at p. lot'.;

72L. J. Ch. 67, at p. tii»)

" I must venture, with great respect to the learned judges who

decided that case [T-W/ v. .S/cr/ ( iS.Vi), -'J E. .»i 15. 102 ;
2:^ L. .1.

Q. 13. 121], and partieuhirly to Lord Campbell, to express grave

doubts whether the authorities cited hy Lord Campbell [_'> E. & \\.

at p. 41 1 ; 2;} L. J. H 15. at p. 12")] justify the broad general laopo-

sition that appears to have been tlusre laid down—that wherever a

statutory iluty is ereiited, any jierson who can show that he h;is

sustaineil injuries from the non-performance of that duty (.in

bring an action for damages against the person on whom tlie duty

is impoM-d. I cannot but think that that must, to a great ext.'Ut.

depen.l «m the purview of the h'gislatme in the particuhir statute,

and tlie language which tliey hav tliere enijiloyed. and more

especially when, as here, the Act with which the Court have to
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•l.'nl 18 not an a-t of ,,„bli,. „„,l g,,,„,,^i ,,„i,v,, ,„„ -^ ,.,„,„,. ,^^ „_^^
imtur.. o( a ,.rivat- l-gislatiN.. l,a:,.ai„ witl, „ l„„lv ,,f ,.,„|,.,.
tuk.Ts as to tl,.. nmnner in whi,.|, tl,..y will k,.,, ,.,. ,.:.,t,n„ ,,„l,Ii„
works. —Alh,.s,.„ V. .\,,n„.ll. U:,t,r.n,rl.. C. ,\s", > ].\
I>. Ml at,.. US; „; ,^. ,. ,.;,. ;;,_,„ -.,, .;',;,
(amis, L. ('.

"It is unn..e..s8ary to .l..t..nninP I,.,- wliplli.r r„W, v ,S',,/

upon tilt- ,.,.H„.,.l„r A.t .n.i-r whi,.], tl„. „H„„ ;,. tl.ut ,....• was
brought

;

I am, liowever, luun.l to.say that I .i.f.rtaiu th,.st,,,,,,r,.st
doubt whrtluT th.. broad rul.. th.To ..nunriat.d .au hv .Maintain,.?!

-

th.. rule, that is to say-that wh.'r.- > w ,!„tv i. ...vatrd by
statute, and a ]M.nalty is imposed for its bna.l,, ^^hi,l, ,„.naltv is
to go to tho person inj.m.d by su..h breach, li,e p.-UMlty, however
Muall and inadcpiate a compensation it may l,e. is in sii.h a ease
to be regarded as indieating an iMtenti,,i'i on th.' part .,l the
h'gislature that there .sh.mM be no aetiou by su, 1. person f<.r
'lamages, but that where a siuiilar duty is created, and a similar
penalty imposed which is m.t to g„ to the p.vsnn injunMl, thc„ the
mtenti.m is that he is to have a right ..f a. ti.m. I ,1,, ,„,t thi„k
that that proposition can be suppnite.l."— //,/,/. at ],. I IK- L J at
p. 7.S(), Brett, L. J. (Lord llerselell >Im.v,1 in th.'si- ,l,„'.l,t's.

>>wCuirl<;/ V. X,in,i,ul,rl I.„n,l /A»o,/, I js:.-,>! A (' :!(•".
-it i.

'

•i^; J.. J. U. B. Go, at p. or.)
' I- -

"Wiiere, as here, there is an Act of rarlianicnt uhich lia^
imposed a new liability, and -iven particular means of enfoivin-
Mich new liability, such mode of proce.luiv is the .,nly one to i
followed and used for that purpose."— //V/v x. M,n,or of Sl,r,ti,/,l

l!.'^.^;*), 12 U. B. U. 14J. at p. Uo ; o:J L. J. M. V. I, at p ;)

Brett, M. It.
' i •

'

^' Tii<. case has been arj?ued with great care, an.l various autho-
rities on the .Mibjeet have been citcl. Th- general rule to l)e
deduced from theni seems in substance to b,. that th,. pn visions
and object of the particular enactment must be looked at in onler
to discover whether it was intended to confer a .general right \\hich
might he the .subject of an action, or t., civati' a duty sauctiom'd
only by a particular penalty, in which ease the ouh- remedy for
brea.'h of the duty would be by proe,.,.,lings for the jcenrtlty "—
V:ill,nwv V. r„lh (iHSt), l;{ ix, ]',. D. in:,..,..! p. Ilu; .VjL J
'i B. Jo!*, at p. 401. Stephen. J.
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-I agroo with wluit wns m\.\ hy I.nnl Y^'utvnhi^ in /><« v.

Jh-i,l„r^ 1(IMI}, I 11. .^ A.l. .^17. at
I..

S.V,..H...- «./"''.
I';

»»' •
1'"

»,,,,.:.„.« t.. nu' to huv.. stMt...l tliut as l,..i..^' a p.n.'rul ru -, not a> on..

wl!i,l. is a1.M.lut..lv .IkM mal .ua.v not a.l.uit -f hj,.., .ul osnTtiuns

;

and unt^vith^tan.linK .nti.i...i tl.at I.us l.-n api^li.-.l tn wl.at ho sn-l,

1 think it i. a K'-l wurkiuK' nih. for Rotting at th- n.-amnK of t...

U.pslatun. i.. ti„. -u^-s to >vhi.h it u,,,.li..>."-/."-^/-/^ v A,,.^.-

(iss!.).- n. 1'.. 1'. i'J,ut ,.. 4.V.; os L. .1. n. r- •-'.'••."< I'.^i.

Lord Kshtr, M. U.
, •

i

"Tho i.riu.ii.li" that whcr.- a s,Hcilio vmuAy is giv., I.> n

.tatuto, it th,.r.hy doi.riv.s th- i-rsou who insists ^i-on a ren.ody

of „nv oth-r form of rvnudy than that ./.v.n hy tu- statute .s on.

whi.h is v-rv familiar, and whi.h runs through th.- h.w. I tlunk

Lord T..nt.:rd.-u a., urat.ly stat.-s that I'vin.il.h- ". '/'^ "-^ '''

Z 1. s:.;.,s....:.;.v,.,. UTJ. Uesays: • Wlu.-an A-t on..,.

„„ .'.blipUion, and enfor.cs th. ,...rfornuuu.. in a spec^fted mann.r

we tak.^it to bo a ,..noral rulo that j.o,forn>anoo .ann-^t ho onfo.vod

in any othor mannov.' "-/'".^ ' v. O... ,//.^^ /-• ^ .A-, j,..--/

of llalsbury, L. V.
, t .i •

i

.. Th. liw is statod nowhore nu.ro .h.-rly or, 1 think n.r„o

a,,..uratolv, than hv L-rd Tont.rdon in \r i^assa^.' '^it.d hy my

::hlo ami loarnod friond on thoAVoolsa..k ,Karl of llalshury. L. .

Wlu.,h..r tho .onoral ruh- is to i-rovad. or an ox^opt-on to to

comral rulo i~ to ho adn.ittod, must dopoud on tho soo,,. and

fan.nmgo of tlio Aot whi..h oroatos tl.,- ohligafon. -'"1 ""
;;•;-

!;;;,:;atl:ms of ,,oli..y and eouvoniomo."-/^./., at W «''.-'"^ =

1 I -it 11 (io'.K Lord Mucnaghton.

' Tmav add to that that I'do not mysolf think that tho j.ro.M.t

,,,. is ono ooming ^vithiu tho rulo, „i whi.h /'--- v. '-"
^

(i;i.-, at V '-". ^^-'^^ '^"' illustration, namoly, that whoio an At

orea'tes . n obligation an ..nforoos tho porfornianoo m a spoo.h.

r^i lor, as a g.^ioral rulo tho rorlormanoo oai.not ho onfonod n,

"
V otl .r mam,o... 1 do not think that that rub. an-hos .ho.o

1 .oaro two dUforont rights oroatod by tho .^duto, ono a n,i>

Z havo oom,onsatio„. and anothor a diilorout nght_ t- haw

adjudication upon tho subjoot of that '••"n;';"-'-"-
-^•';'

V

2;jS, at p. '.ill, ^huiiuell, J.
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I'il

(S... nUo „./,. ,,, ,•..,. ..x„, ,.,..,,„_ H},li,,„i„„, „„„ ,,

Lmb.h.y „,„1 „, |{.,„.„lv,",,.,| ,,,,.,, ,:!!,. .X,.,,,,|,„„„,. „„
Its lci'nit><ly.

)

or

I

Cumulative Statutes.

Accumulative Penalties.

"Til.- nil.' toiicliiiiij til,. ,vi„.;i! ,,t l.'IW- IS /, ,/.

,^nnn.n,ntr.na.,,l.r.,,n.t: I,,., s,,},..,,,,..,,. A.t. „t l'.nli:„u.n, i„
tl.ou([,n„utiu.ff,vi„ff n..w,...nal.i.> m„l i„-,i„„i„^, „,.«• ,l„„i,
o» i.ro«M.,l,„>,, ,1„ n„t r..i».al r.,n.,..r .m.iImhN ,,,,.1 ,M,„<lti..> „| ,„•„.
m..l.n- nr.l,Mn..,l h.v ,,n...,..lin- A.ts „t i'.rli.un.nt nnIiI t

„'".-
tivow.,r.l8

. . . both staiHlfo;:..tl,..,.."_.i/„/,//,/„„ V r,,„/.
, 17.[J;,

2 Atk. (loo, at p. or,, I,„r,l Hanhvirk-. L, c.
"Xow, it is a g..n..ml rulo that sul,s,.,,u,.„t statut... wl,i,li „M

a.rmnulativ.. ponaltirs ,1„ „„t r..,,;..] |„n,„,. .tatntrs (i M, 1 | lu-
I! ]{..,.. (i;t I. ].'•_;.,., V. ./„,/,.„„ ,|77.-,,,,v., .,,,; ..,,^'

Lord Mansfld.l, (;. .1.
' " '

' ' " '

" I liavo l.,(,k...l into th- cas.. ,,f (17:|(;, Mnl.H.l,,,, y i-,,.,i .„ j, ;,
r.Tort,.,l i,. ('as. t..,np. Har-lw. :tV(i ; it um> . , :, | ,,n.l.,l,i,i,.n
argae,l l.y ..n.in.nt .ivilians. a.al un„hv,I an ..lal,„n.t.. .li. u.^o,,'
"iM.ntlu. authority of tl.. ,.a.>ons. I,„nl •j.mlui.K,. tl„,.„ .,,«
' Nul.8.Mj,.t...t Acts of I'arliaiu..nt in tli. alliinK.fv,. onlv. altl,,,,,'..!.'

givuifr now pi.nalti.'s, uiv i.ovcr tak.-u to 1„. a r..,.;,! „f InnmT
A,t.. unless th.To 1.. n,.j,rativ.. wonls „.• a j-laiu r,„„,,„i, tv L.tw.,.,,
Uie two Ads, so as thorc- is a ],!ain indiration in ih. lait,,- „f an
intention to rqu-al tj,.- fornuT.' ••--/>„/,/.. v. S,n„„u, (jSl-., <)

M. & W. . < 7, at
J)].,

rss, 7S!». ]„„,1 Al.in-rr. C. I!,

;' Nox., the (li.stinctio„ b(two..M a statut',. ..,v,,ti„rf a new <.ir..nc(.
with a particular i-onalty, and a .sfutut.. cnlarginfr t!,,. ambit uf au
e.Msting offen,.,. by including u.w ads within it with a i.aitiMilar
l"'"alty,,s well settled. In the for,,,,,. ,,,s,. ,1„. „.,,,. :,„..,„., ;,
imuLs^mbh, by the new penalty only

; in tiie latter it is ,„u,i-l,al,!,.
also by all sueh penalties as were api'lieable before th. Aet to the
offence i„ which it is included. Tlie rule was rcc.,.n,i/cd l,v l.„rd
MunsfieH in //,.,. V. \Vri,,l,t ,\V>^^, | I!,.n-. ^ H, and in a;„t,.to
. Hawkins s IMeas of the Crown (1S-,>1 cd.i. ], -^W i, tl„„ .(.,t,.d-
'The true rule seems to b.. this : wheiv the ullccc w.s i.uni^hahl.'
IM..re the statute prescribing a particular method of punishin-
It, then such particnlnr remedy i. cumnlafiv, . and d.„.> n,.i lak^
awa^ the former remedy

; but where the .statute ,.nly enacts "tliat
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the tlojiig lit* lilt, ii-rt inmislii I !• dm; flmll for tli.« fiitiir.' Ix-

pnnislittlilf ill sinli iin.l muh n j ., tiitiliir iiiiiiiimt," Www it i^

iiiMCHSiii y to |.iirMii> Miili iMitii'ir.i inctliod. mill not the romtiioii

law iii.'tiiixl ..( iii.li.tiirnt.' ' .• ' n,' |.iiii<Mi>li'» upl'ly "'1'"'%

whetli.T till' ntT.tii'.' is 1, ..••H...' a, : n invuMnn ..f juiMir liKlit^

nillinj? tor rriiniiiiil. ny |ilv:,:. .ijlitn. fiilliii},' for .ivil l-i"-

<.oi..liii-s; s.... .s/.,t,/rn/ V. /' • h •".). 11 I'A. •"•"•; -•"' •- •'

lix. t;."—f.n,n V. /<.-.//»/.'/ \ ^''i' ''•''>' - K- I''- "-> »* r-
"'^l

!

7."i L. J. K. IV 1im;», (it
i'.
M •' ' ii'.N'll. L. .'.

(Sof iii-<M."^', i».
J7I. '• u«'V''' 'y '"" '''' '" •

"^

(;

Aocum I itive U u i: j.

" It Im.s l).'cn lifM ill nmin • .^tiiii vs ,i it HliiTf a stiitiit.- t:\^>s

acnmiuliitivr .Iiiiuuj;l's t-. tli.' ,int> >.ri.'Si<l. < is nut ii i"-iiiil luti-m.

for in i.«-iiiil iiflions no iv is mv allo«..l, but if tliv lu-tion !"•

l.nuight by tlie i.urty ;fri-vi I li" is ciititl.Ml t.. rnA^:'—U',>o,/,,„f.

V. Kn,ifrl,l'// ,\:'<7). .' T. l;. 1 iS, nt p. j-it, Aslilmrst, .1.

S.M- y , >ni>', \>.
»•-"•», • \fW iti-hl. Obiif^atioii, Hiity or

LiiiVlitv :iu(l its Ut'iiiiMly.")

i
tx
o

Same Offence with different Punishments.

it'll, n- f/ir s<i„i,' off, il,r is n-rililitnl irilh il <l,tl,riiil imiusliiii' ii'

till' jiriiir I unci nil III ix niiiiilnl.

"If fi rriini' lif (Ti'iitol l.y statuto, with ii j;iv. ii [.fniilty. .'iihI l"'

nfti-rwards iviMiit.d in tin-tlirr i-tii'iit." with ii Ifss.r jtikiIIv

U.uirhr.l to it, 1 .iinnot SilV thllt til.- I)llTty ou-l,t to I..- iliia liahlr

to hoth. Thirc may. no ilouht, hr two ivni.Mlii's for thr saiiif ad.

but tli.'y must b.. of a ililbnnt natiin'. Tli.' ii.'w A<t, tli. ti.

would b.' in .ib"t a ri'iieal of tli.' foniuT jionallv."—//- "'/">"- ^.

S/irrl,onir (ls;i7). 'J M, .*i W. SM;, at \<. 'S-V-K L^nl Abin-cr, 1

'. H.

'• My jiidgnifiit (in If, ii</i rsmi v. S/„ rlmnii; x"/,r'i) was found.

M

on tho prin.'ipbMhat whore Ihi- saiii.- idb'iicc i- i-'Ciiactrd wiiii

a difb'iviit i.imisliUHiit, it rciMids thr fonu.-r biw '"--.I''' -''"' v.

/.or/,/m.,/ (IMii. !t M. i^ W. :'.:s. at ]> "'H. hold Abin<r.r.
<

'. I"

(And sec Uohhis,,,, V. luiiirsi,,, <\^W], f 11. <^ C ^l"'-. at \>
:'.-'.

Martin, 1').)

"Lord ('iim]iboll
|
in Mirfo// v. llrom, (ISoSi. 1 Ell. .^ KH. '-''".

at
i>.

-JTf; 'i^ I>. •'•'m. (". •">•"., at ]>. )»], delivering the jud};naul

of the Coiiit, ^.lid. 'If a lairr statutr ;i-ain derrrib..: an olV'tn-



Kl'AH ri.>. lU

ert-ttl,..l l,y u f„nmT htatut... m.,! ulli >. > u .lill, ,. hi |.ui.i-|„u..nt t.,

It. vur)iiiKtlM'i.i.H...l,„v, \, . w.. think thai th- piw>.., ,.t.,r muM
I""" I '"«• <!"• "(f''""' Itli.l.'l th,. lit,r >!:,lul,. If ,1,., i,,,,,j

ktatut.. ,.x|,r....sK alt-i,-,! th- .,u..lit,v ,.|' ih.' uj,-,!,... a, 1,^ „„,i[,„ ,

It a mi*l-ni,Miiuur iiiM.^ul -f u |..l,„n,,., ;. |,.l,„.x i„.|..,..l ..f u
iiiiiM^nifan.Mir. tl ll-,.ii,,. ...uM ii.,t 1.,- |,|,„,..|..i |,,,- un.l.r J,o
t'luli.T Matlltr; iiIkI fho Sim- c.liMMiu. lir. ,,..111 . I., |.,ll.uv IV..III

alt.TiuK «l>" l>i<">',UiV an.l th- iMHii-hn,. i,i. TU. lat. ,
, ,M,.tni,.|,t

..|u.iat-« l.y wayc.f M.hMiti.ti,,,, m,„| „.,I < umul:,ti^, ly. Kiviu- ,iu
nptioi. tu Ih- i,r„.s.-uln,. ,„• iIm. Ji„.:;i,ti;d-.' That. 'li, i„ii,-?|.l..,
1.-* v-ry much in iM,i„t w.tli ih. i„.M.„t .a>-."-- »7»/,/„,^/ y
S„„tl„rs (l.sr: .

.' C. I'. I». .VVi, „, ,, .,,-,; . „i 1^ j_ ,^, ,, .,..,

at |). -.'.'.(I, I,,,ril ('..Ifiid--, C. ,1.

(St.- ulw. Fori, .,,,!, V. /', y/,,/ „/ ,s/ M,iiii„„ It. 11,1,. ii li ,.„

[I.^i'l] •-' (i. n. |7(., at
i.|. 177, 17- r,„ |,. ,i, m. ,• ,; ,

,J
j.p. 177, I7.S. wh-r- Chail-.s, J., . il-,1 th- al..n- ,,,„,tati.„. ,n,iu
Mil lull \. Itliiiiii.)

liitcriirftatiuii A-t, Issii [.-,•.> ^^ ;,:; V|, , ,.
,;[i

S-(.t. ;!;!. •• \Vl,-,v an u. t ..r onu>-i..n . ..„Mitut-> an nll'-nr..
un.hT t\v,. .,r ninr- A-ts, ur h-.th un.h.r an A. t an.l at , ..nnn.Mi hiw
uh..tli-rany m.-I, A-t was ,,a.-r,l h.-f,,,- „,• alt-r th- -umni-n..--
ii.-i.t of this Act [1st .lanuaiy. ls|n>. tl f^nd-r sliall. nnhss
th- contrary int..ntion app-ars. h- liahl- t , 1„. ,„.,>,, ut-.j an,l
I>uni>h-.l uml-r -ith-r or any ol th,..,. A,t> ,,r at ,.,n.in.,n l.w
hut Hhull not be liable to he j.unislu.l twice IW the san,- olhiice."

'

Avoiding Statutes.

Sl,'hlt,x,ll„ .fl,,l of „hi,l, ,s l„ ,hI '!u„„.„l.,;,l,,,^ ,;sln,i,l ,,,•

<in,i,l „„:> iirilliK i„.'<tnii,in,/,,n- t„ l,„rr „ l,,„.t,,l /„/,,-

livctntiuii.

•• It i> a g-ncrul ruh., in th.. ir,t,.!.i.r..tatinn .,f A..> .if rarliani-.nt,
lli.'t an enactment, the ,.|lV.ct ol whicli is to cut ,|.,wn. ahii,|-- ,„•

restrain any writteu inMrumcut, sliall have a limit,.! ,..,n>truct'i.,n
"

-Mun-is V. Mclln, \^T>), fi 15. .t ('. 4tiJ, at
i..

111., Lord
lelit,.r(len.

•• It IS a general ruh' that, in ..nler t., avoi.l any uritt,n instru-
ment by i.,.sitive enactment, tlie w.mls ,,1 that ena. tm,.nt -.ught t-.

he .so clear aud esi.ress as t.. h^ave n.. a.,nht „f th- inf,.nti..n of the
h-irislaturp."^ //;.,/. at j.. 100, Lav!.- v, J.
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l.Vl LKliAL INTtlU'ltKTATlON.

"Oil lodkiiij; lit till' I'lisos oil tliis .subject, I tliiiik thiit this inh

of iiitfi[.ivtiiti()ii lias liccii laid down, that altlioiifrh a statute

coutaius uo cxi'ivss word- making void a uontratt which it jirohibils,

yet, wlicu it iiillicts a iiciialty for tlic breach of the i>roliibitiou.

you iiiuft couhiihT the whoh* Act as well as Mie jiarti.ular enact-

ment in iiuestion, and cc.nic to a (hrision, either from the context

or tlie subjci t-matter, wlietlier the jienalty is impose<l willi intent

merely to deter persons from entering into the contract, or for tlie

pmi".scs of revenue, m- wlicther it is intended that the contract

shall not be entered into so as to be valid at law."—J/i"///.s.s v.

Shir/r;/ L.,nil Jlu;n/ (ISS:.). 1(1 (i. B. 1). 44(i, at pp. iOl, 4.V,'; .J»

L. J. (i. H. IVi, at p. llo. Lord Hsher, M. 11.

" In our judgment duuses in statutes avoiding transactions or

instruments are to be interpreted with reference to the purpose for

which they are inserteil, jind when open to (juestion nvv to receive

a wide or a limited construction a<cording as the one or the other

will best ellectuate the piiipuse of the statute (per Turner, L. J.,

in ./../7/« v. Son//, K'i.<hr„ R-iil. C<>. [(li^oo), •'• L>. M. & (r. •,'?<',

at p. -JTo; J! li. J. Ch. :!|:i, at pp. MS, ;U!t]).' — //' /'• Jinrilrll

(IS.sS), •,"! (i. r.. I). :W(i, at p. :U I ; -u L. .1. U. B. ^''•S, "t p. -Jol,

Fry, L. .I., reading the judgncut of the Court of Appeal (Lor.l

Esher. M. U., and Fry and liope.s, L. J.I.).

l^Seu also <iiili\ p. ;Hl', " lOlVect on Contracts.'")

Obsolete and Obsolescent Statutes.

"An Art of I'arliamenl cannot be repealed by non-user, iiot-

withstaniling any jiractiee that may have obtained to die contrary."

— Whitr v. liout (IT.^S), •,> T. U. -iri, at p. ->7o, y«r nniani.

" Though where the words of an Act of Tarliament are plain.

it cannot be repealed by iiini-iiwr : yet where there has been a

series of practice, without any e\ce[)tion, it goes a great way to

explain them where there is any ambiguity."— /y^V/// v. Knit

(rs!l|, :! T. K. :!i;j, at p. '!•>», Lord Kenyon, C. J.

'• Whatever may be till law in another country [Scothind ]. in

this no Act of rarliament is lost l>y desuetude."— 7//s<«/ v. Tlmnin-

(is^o), McCl. OvL Vounge, 1 II*, at p. 127, llullock, B.

'• No doubt exi.sts that a Briti.sh Act of rarliament do(!S net

bei-ome inoperative by mere non-user, however long a time may

have been ^iuee it was kuov.u to hav. been actually put in force

;



sT.\Tni:s. IV

but <Iif fact (.f iKPii-us.T luav b,. .Ntiviiidy iiniH.Hiiiit, wlicu tlu-

question is wliftlicr tlicro lias Lccn a ivjical l.v iiiii.Iicatinii."'—

YV/r /y/,//„ (l,S(il), 13. ,*i L. •,':ji, „t ,,.-,.•,.,. :;;•/ I,. ,J. A.lui. l!i:!,

JJr. Lusliiugton.

"Jt is (juito true that ucitlii>r cfnitniiy innctic.' nor .lisu^c can
reiical the positive ciiactnieut of a statut.'."— //,/,/„ ,y v. I'ltrrlms

(lf^7l;, J.. 11. ;{ p. (;. m:,, ut p. (i.-.o, L-.i-a Jlatlurley, l. c.

(See a\&ojml, p. 47.S, "No Uepeal hy Xou-user.")

SlCCTIoN IX.

KXl>lIiIX(J, roXTlXriXC; AX1> liKI'KAhl

S^rATUl'KS.

Hxiiiiinj^iiiiil ('.iiitiiiiiiiiu: statu:, •>

i!('|pfiil of Statuti's ill siiiiic S<'ssi(iii

KllV.t (if l!..|.,.,il

I'l-idr S|)ci'i;il and Siilisi.(|Ui'Mt (i..M.-i;il Stilt ut.'
I'ridi- (iciiiTul and Siil>M'i]Mrnt S]i. lial Statute

li'i'poal liy Inipliiation
li'ipcal sued liy liiO(ir])<ir:itiiin

l!>l>cul (if M(idilviii>; SiM'tion-

lii'IH-al (if on.' IVivatc Statute l.v tiiKitlna'

li'opcul liy Nim-u~('r
'

l!('i)oal and !{(•-(.nactnicnt
licpcal with saving' Clause

xu

PA. IK

I.).)

l.'iT

jfi;;

470
171

47->

I7i;

177

I7S
I7S

t7!»

Expiring and Continuing Statutes.

"When an Act is continued, everyhody is cstopited to siy it is

not in lorce."—A'cr v. Munjoi, (ir.iT), 'l Stra. lOtKi, Lord Ilard-
wicke. C. J.

"The 1 James I. c. •2-2 liavin- expired lieforo the iX James I.,

and has been only re-enaoti>d sinc.^ thtit time ; hut on this jioint 1

liave not entertained a doubt from the be'rinning. We arc all
most clearly of opinion that this must he consider..! as tm action
on the 1 James 1. c. •,'•,>

; and that the suhseipicnt laws, which have
continued it from tinu- to time, idl give etFcct to it a> an Act made
in the reign of the 1 James \r—Sh!,mi'n, v. llri,l.,.sf (171MI)

iT. K. iOit, atp 114, Lord K'cnyou, )'. J.
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4")<i LKGAL INTKI!l'Kr.TATION.

Consequence of an Act expiring before the Bill for continuing the

same shall have received the Royal Assent.

Tho Arts ol' rarlianii'iit ( Hxiiiratiou) Aot, ISOS (4S U.m). 111.

c. lixi)—-J-'nli JiiiH'. IHOS.

" Wlicrc :\ny \n\\ may liav(> bocii or sliall be intrndupod into

tlii.s ].icscn1 111- any i'litttiv s.-i^sion of I'aHiamont for tlio rontiiiuanc.'

of any A<t wliifli would (-xjiirf in siuli sessions, and sucli A<'t shall

liavc Cxiiirod lu'foro tlio bill for continuing the same .shall hav.-

rcifivcd tht> royal a^iscnt, such eontinuinj? Ant shall bo dccnifd

anil takin to have rilVrt from the dato of the fxiiiration of th«« Ait

intondfd to be continued as fully and dfoctually, to all intents and

purposes, as if sucli continuing Act had actually passed before tlie

.xpiration of su.b Act; exeej-t it shall be otherwise especially

provided in such continuing Act : Provided nevertheless, tl; .1

nothing bt^rein crtntained shall extend or be construed to extend

to affect any person or jiersons with any punishment, jienalty. or

forfeiture whatsoever, by reason <if anything done or omitted to be

don.' by any such person or persons contrary to the provisions of

the Act so continueil, b»>t\vcen the expiration of the same and the

dat(> at whidi the Act continuing the same may have received or

sliall recei\e the royal assent."

" It is by no means a conseipience of an Act of Parliament s

expiring, that rights accpiired under it should likewise expuv.

Take the case of a jienalty imiio.sod by au Act of Parliiuneiit

;

would not a person who ha.l been guilty of the offence upon wliich

the legislature had imposed the penalty while the Act was in force,

be liable to pay it after its i-Kinvatiou'^'—Sfivrfiisou v. O/im-

(1,SU), S M. i*c W. -^M, at p. '210 ; 10 L. J. Ex. =5:58, at pp. ;U(i,

;Ui, Lord Abinger, ('. P.

"Then comes the (pu'stiou, whether the privilege of practising

(as apothecaries) given by the statute (i Geo. IV^, referred to in tlic

replication, is (mo which continues notwithstandhig the expiration

of that statute. Tiiat depends on the construction of the tempo-

rary statute. There is a dillerenc.' between temjiorary statutes

and statutes which are r.'pealed ; the latter (except so far as they

relate to tran.sa.'tions already completed under them) become as if

they liad never existed ; but with respect to the former, the extent

of the restrictions imposed, and the duration of the provisions, arc

matters of construction."— //-/(/., at p. 241 ;
L. J. at p. HI,

Parke, P.



sTATinr.s. 4u7

Repeal of Statutes in same Session.

'• Our (IfciM.)ii is (•.(iitunnu),!,. ui;l, tli.- .Ic nin.- hiid d.^vi, in '/'/„.

Atlin-iiiii-a, infill \\ Till- Chris,,! ]l'„l,r,r,irl.s C,
,

, |7;i| ,_ l''ii/,rjl,l„„|

!!»•'»]; fli.T.' it Wiis r.'S(,l\v(l, that wli. r,. th.' |,i,,\i>,, ,,1 .iii^Ail cf
I'lirliamciit is diivdly iv]iii^'iiiiiit tu ih.. |im \ i.'W .,! il. thf |ir,,vi;,c.

sliiiil stiiml, mill lie h -111 a [-..[mmI .,• tl,,. |,iir\ i.\v, ,is ,/ .y,,,,;,, //,,.

hsf l„t,nH„„ „/• //„. „i,il,;,-s. At ill- liiii," when tiiat iv>..liiti,,i,

was coiui- to. if f\v,. Arts of pMi-Iiaiii-iil, ],;,.- -l i,, li,,. ,,,„„ ^...^j,,,,,

w.-iv ii>|mj,niaiit, it was not possiM,. to kii..\v wliirit of tli,.,u r,.,.,.iv...l

tlic royal assent lirst, for tinT.' was tii.'ii no iinlorMirniil on tlic

roll of till' (iiiy on wliicli tin- liills rnci'lviMl tlir roval as-.nt. and all

Aots passccl in th(( sain<' s.-ssion w-n- consiil-nd as liavin"- riMiivnl
the royal assviit (iii tli.' sann' .liy, ami wi r.' r.-firnd to tli.. first

(lay of tlio session. Now, liowcver, it is known on what .lav cadi
lull rcccivvs the royal assent, it liein-- iir..\ iileil \,y the il7:>J.:ii

;{•{ Geo. 111. V. [.',
I

the Aets of I'.irliatuent l< 'otnilleneenient

)

Act, I7'.»;5j, that a certain [.arlianientaiy nth.-.r the derk ol the
Parliaments] shall indorse [in Kn^'li>h

j
on evcrv Act ot I'arlia-

nient [whidi shall jiass after the Stli d ly of .Viirii. I 7!) i. iinnie-

diati'ly after tlc> title of siidi Ad; -tic day. month, and vear
when the same shall havi- jussimI and .shall have ivc.iv.d tl,,. roval

assent ; and siidi indorsement shall he t.ik. n to h a part of mu-Ii

Act, and to lie the date of its conunencenient wli -n no other coin-

lueueeinent shall he therein jirovidi d.' It ajijiears that, in this case,

the metropolitan Act reeeivecl the royal assent a few davs aftiT the

loeal Act, and c'onse(]iiently we are of ojiinion that, so fur as the

two Acts are eonfradictory to each other, the metr(,|iolitan Act,

whioli last received the royal assent, mii.st liavi' the elfeet of

repealinj,' the other."— 77/^ h',,,,/ v. Tl,,' J,isf;,,s ,,r Mi,l il,.<,.,

(I.s:!l), -l 15. it Ad. SIS, at p. N.'l. I. .rd TeiitcnhMi, ('. J., .Idiver-

ing the jnde:iueiit of the Court.

(See also nut)., p. •,'4!», " Date and Commencement.")

Lord Brou;jhani's Aet, 1S"»(» i io v>c 1 1 Vi, t, c. Ji i.

Sect. 1. " Ever}- Act to he passed after the commcuieni'iit of

this Act [4th February, ISoll may he altered, anienilcd. or

repealed in the same session of Parliament, any law or usaj,'e to

the contrary notwith.stauding." (Uein-aled, Interpretation Act,

1SS9 (0-2 A,j;i Vict. c. (;;i), s. 41.)
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ioH LiHiAi- i\ii;ki'1ji;tath)N.

lutfi'iui'tiiMiT Act, ISS!) (.v.* .\c -j:! Vict. c. Co) (wliich ciiiiic into

<)[ici'ntii>i! (»u ti.c 1st .liiuuiiry, I'^IM)).

Si'ct. 1(1 "Any Act iiiav lie iiltcrt-d, iinieuded, or rcj. iilcd in the

same scissiim ni I'nrliaiiit'iit."

Sect. }!). "Ill tliis Act tlic I'-XjircMsioii 'Act' shall iiicliuli; a

local and jicrsonal Act, anil a I'livati; Ad."

Effect of Repeal.

A'" lil/Hd/ III/ liCdldl MlllJ.

" Tlie baro recital in a statute is not sulUcicnt to ro|u-al tlio

positivi' provisions of a former statute without a (iliniso of reiii-al."

—Don' V. (ii'Hii (17cS<S), -l T. 11. ;'.")><, at p. ;H;.j, Asliliurst, J.

Loi-d Brougham's Act, l.S.")U (l;i a 14 Vict, c IX).

Sect. ;i. "Where it is only intended to amend or repeal any

portion only of such section, it shall be m^cessarv still eitiier tu

recite such portion or to set forth the matter or tiling intended to

be amended or repealed." (Commenced and took elfect on 1th

February, \^'A. Uepcaled, Interpretation Act, 1SS!» (-Vi l^c -Vi

Vict. c. (j;i), s. 41.)

I'liiniaxiit (ndit" iril i.nliisid (titiritis.— <'(). Litt. V.*10a.

" Inasmuch as there are certain statutes enumerated which are

repealed, tj-jins^io miiiis isf r.ir/iiKW ultiriiis, and accordingly those

statutes and those alone are repealed."— ^/Vov/c/^ v. Jliwl/ii/ (IS78),

:{ App. Cas. 944, at p. 'Mo; 48 1.. J. Q. B. IStJ, at p. I'JO, Lord

Blackburn.

No Riiicdl III/ mi n Itrjxal nf /i<j/i'i/iiii/ Stdtiiii

.

" When an Act of repeal is repealed, tlie first Act repealed

is revived, &c., as appears in Sjiiiiiri's Cnxc, \'< Edw. 111., title

Petition, 2."— CoLr, p. l!l!t. Part Xll. 7.

Lord Brougham's Act, 18.j(l (PS i»i U A'ict. c. -'I).

Sect. ii.
" Where any Act repealing in whole or in ]iart ;iiiy

tiirmer Act is itself repealed, such last repeal shall nut nxivctiic

Act or provisions before repealed, unless words be added reviviii;;-

such Act or provisions." (Lommenced and took eff n on 4tli



.STATinKS.
45!J

February, Is:,!. liq„.al,.a, Int.T|avtati.,ii A.t, ls,s;» ,;,•.
,; y;

Vict. c. Wi), s. 41.)

"The "jfh .section uf Lord J!n)iio:li,iiii'.-. Act 1
1-', Si I t Vi,t. , -Jl)

has for its object to prevent the r,.vivMl „r ,, .vjatufe c„„ti:a;v to the
mteutioii of tliu h'gishitiiiv.' — .1/,,///, v. .///»„.„/ - isi;:))" j^ |;

4 Q. B. ;{.(;{, ut p. ;;4(»; ;is l. j. (i \> ,,si, ,„ ,, ,s.-,. iiai,„eu,.i"

luterpretatioji Ai't. Js,s!» (.VJ ^<; .-,;', Vict. ,.. .;.;,

Sect. 11 (1). "Where an Act
i
iurhulin- m 1u,.,,1 a„,l ,,er.sonal

and a private Act] pa.sscd after tlie year ISod. whether bdore „r
after the commencement of this Act [ist .lanuary, IS!mi], r.'i»als a
repealing enactni..nt, it shall not be c.>iistru.Ml as revivin- anv
enactment previously repeah-1 unless word> an. a.Med revivin-
that enactment."

"

Ji't/ini/ri/ I'ron'-sioii.s f„ niiiiiii, i„ Ihrn- inilil S„/,s/,/„f, ,/ /'r„riy,„„.s.

Lord lirougliam's Act, lS.;ii |i.{ ,\i H \-i,.,, ,. jj,

Sect. ). " Wherever any Act shall he made, repealing in \vli,,le

or in part any former Act. an.l Mthstituting son,,, provision „r
provisions instead of the provision or provisi,,iis rep,.ale,l, sui^li

provision or provisions .'•hall remain in ione until th.' suhMituted
provision or provisions shall eome int.. operation by force of th.^

last made A-t." (Commemvil and took . lle,t on Ith Februarv,
iNoL Repealed, Int.'rpretation Act. Issn [o-i ,^ .y.', \-u.\ ,. (uV
8. 4L)

•
• /.

Interpretation Act, 1SS!» (.V,' v\: .">.5 Viet. c. (i!,.

Sect. 11 (•,>). >• Where an Act pas.sed after the vear l^..o. whether
before or after the commencement of thi- Act

[ 1st Jai.u uv. Is-ki],
repeals wholly or partially any iornier eua-tment and s,il'.iitute.s

provisions for the enactm..nt rep,.aled, the repeale,! enactment
shall remain in force until the substituted provi>ions come into
operation."

A irpviiliil sfiiliitr or ,1 npnihil dnnxi- ,,t a .•.fulntr IS ,,,i,si,lir,,l

(IS ,/ it l„i,l iitar rjlstnl,,.,;;/,! Us to fi;(Hs,irlin„s i„i.ss,,l

(IIk/ viomil.

A npralt'd .y,r/ioil Mill/ /« /W,7y/ t<, for fit, j,i(rj,osrs u/ inlvr-

jinidtion.

"It has been long established that when an Ad o| rariiament
IS repealed, it nmst bo considered (.'.xcept as to transactions past
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4(i() M.(iAi, iNir.i{i'Krr.\Tii).\.

i

jiiul flost'd) as if it Imd iifvcr cxisti'd. Tliat is tlu' gcncnil riilc

;

iiiiil \vi' must not ilt'-tiMV tli.'it \>\ iiuliiluiiijj in loiijccturt's astutlif

iiittiitiun iif thr l.'giNliiluiT."— .S'»/7«f.v v. AV/A./// (1N-J!l). '•» 15. iS;
(

'.

Ton, at \). l'>2, 1-unI 'I'l ntciilcu, ('. J. (•itiil }.y Iluddlfstoii, l!.,

m All.-<l,n.\. ].'inii'l'.,i<ih ^ls^^), '> \i\. I». -Jl I, at )•. •-'!>!; »T

]i. J. K.\. •">•")"), at [). ")'>T).

'*
1 tak.' tln' ctl'fit dl' n'lMMlinj,' a stutiiti' tn 1m>, to ohlitonito it as

coiuiilitcly liniii tlic ivrurds 1)1 the I'arliatiicnl as if it had iirvcr

jia-scd ; and it must 1h' i()ii>idi'i'i'd as a law tliat ufViT existed,

e\ce|it for tile lUU'l'ose of thiise aetioiis wlliell Were conuiuiiceil,

jirosM'Uled, anil eoueluded whilst it was au existing law."— A'/// v.

(liiiiiliiiii (l^:'>n), tl r.ilig. -"irii, at li|i. -"iS-j, .")S;i, Tiudal, ('. J leiled

hy lliiddlesfon, 1'.
. \\\ Att.-(!<„. \. l.'iniiiliiKijIi (iS7S), :J \\\.\).

•,'14, at ].. •J17; 17 L. .1. K\. -V)."., at !>. •V".7).

" Theri> is a dill'ereuce betwien temiM.rary statutes and ^^tatutes

whiih aie rejicaled; tln' latti'r (e\ce]it so fai as tliey lelate to

transaitions already eoni[>leted under tliem) heeome as if they had

iii'Ver existed."— <S'/»"'' //•"/' v. Olinr ^JMI), S M. i^ W. "J-H. at

p. jn ; lU L. J. Ex. ;i:;N, at
i^.

.'Ill, I'arke, 15.

"The general rule is. tliat a statute, from the time when it is

repeah'd, eau no haiger he a 'teil uiion. The ("ourt was governed

hy tliat rule in Tin- Q)i<,,> v. Maniiini [
(iSvS), ,S A. i^ K. I'-Mij,

which cannot he distingiiislied from this ease, and no attempt was

made tiiere to assert the dilfereiiee wliieli is now suggested hetween

form and suhstanee. I think that the effect of a repeal is tho same

whether the alteration alh.M't procedure (,uly, or matter which is

more of substance."

—

TIk Qikih v. T/h- In/i'i/tifinifs <>/' Dinton

(IS.rJ), 18 (I B. 7t;i. at p. 770; Jl J.. J. M. C. '207, at p. '20S,

Lord Campbell, C. J.

" 1 apprehend that whore an Act of Parliament, or part of an

Act of Parliament, is reoeah^d, it must, as was laid down by

Lor.l Teuterdeu in Surbrx v. Ellix,m
I

1«-J!)), !» B. & (". 7.'>il, at

p. 70"J], be considered us if it hud never existed, except as to

tnusactions which are ])assed and closed."—AV imrtr (.Iri'niniiiil

(\bb\i), 4 De G. & J. 044, at p. •>.">7 ; JS L. J. L"h. 7(i:>, at p. 77(1,

Turner, Ij. J.

"The effect of a repeal of an ena>'tment by the legishiture has

been pointed out in the authorities cited, whirli show thit generally,

when the legislature repeals an enactment (and every clause in an

uuactoicut is au Act of rarUaiir utj, the effcvt is as eoniplefely

to obHterate it from the records of Parliament as if it had never
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passed."

—

Atl.-(l,ii. v. iMmi^hiinih (lsTS).;i l^. [i. .>!}., i( p. jjo;
47 Tj. J. Kx. •"»•")•),

lit
J).

•"/.»><, ('liiis)iv. r>.

"Wlicrc III) Act of l'aili;mirnt r. pciils ii .luiisf. it is not tliiif

tlicAit <if I'ailiaiii.iit is njunl, ,i wiiirii iiiii«».'s tli.' ,luty, Imt tin-

cliiUM' of tlic Act of rniliaiucnf iihi^i-iii;: tlic -Intv i- iv|„.al.Ml.

Wf liavc ciiily t") siilistitiiti' tlic woiil '(lauM'" |,ir ' Ait of I'aili.i-

iiiciit,' ami then the <lii'ii In Sn,t,,^ v, l-yil^an
(

I s-.".i). '.i ]',. j\^ ('.

"•'in, at [). 7-VJ, and h'li'i \. tl,i,„l,n,i \\^.\<\),'> I'lin;;. '(71), at pp. ."iSj,

"»«;'.. ajii'ly. that where an A.t of I'ailiani.nt i> repealed, the elVect

of tlie ivpeai is that it is to he taken a> if ill,, statute had never
been enacted, cxccjit as to traiisai tions hej^nn or pro.-eeiited wliihi

it wns existing' law. Sidistitiite, theref.av, the word 'elall^e for
' Act of Parliament,' anil this elause is to ]„ taken as if it had
never existed, and if that he n( it mnst he t^iken as if those articles

had never hi en taxed. What eneet ha> that n; on another and a

totally ditfereiit i!aii>e. whiih it i- admitted apiiliel h,.f,,re the

repealing- Act of l'arli:iniei,t to t. 'tally diUerent siihj,.,ts. which
did not include the particular pivpiration in question 1' \o juilj,fe

ever laid down as law that where a particular clause in an Act
of rarliament is repealed, the whole Act must ]» lead as if that

clause liad never been enacted; all that ran h.. said is that the

claufe is to he taken as if it ne\er had hern enacted. "--//.//., at

j.p. 2-2>, -li; : L. J. at p. oiiO, Kelly, t '. |!.

"It is ariiued that you cannot look at the repealed portion of

the Act of Parliament to .sei. what is the nieaninj; of wh.it remains
of the Act. 1 know that it is not the iirj,niment of the Solieitor-

(leneral, but that oi>iiiioii has been ixprcssi d. I. li^weNrr, disM-nt

from it. If it were an accurate opinion, this enti-eipience would
follow: that an Act of Parliament which at one time had one

meaning wouM by the repeal of some one elau>e in it lia\esome

other meaning. ... I should say that where an Act of I'arlia-

nient has been repealed it is as to all matters completed and emled
at the time of its repeal as though it had ticvcr e\isted as a govern-

ing law with respect to these .suliject-matteis."'— //,//., at pp. -'-'7,

•-"-'S; L.J. at p. .Vd, P.raniwell, L. J.

"The judgments of the majority in the K.\che,pier liivisidi lav

down that the moment an Act of Parliament is partly ripeuled

we cannot h)ok at the repealed part fur any [niriio.v, hut that the

repeah'd part must be regarded as if it had never been enacted.

T cannot help thinking that that }>arf of i!ic judgnu ufs is n..t

bustaiuable, for what we have to consider is not what was the
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cnnstnictidn of flic ilrst stntuto, but wliat is tlio effect of tlio

rt'pciiliiig sfatufi'. We oinmot toll wlmf is tln' I'ifect of tlic latter

witlioiit IcKikiiifj: lit flic meaning (if till'.s(iitiitt) wliicli it has repualcil.

"We must treat it as we treat all statntcs for the jmrjiose of eon-

sfriiinjjr tliein ; \vc must look at flic facts which were existing at the

time tile Act ]passeil, to see what was its nieaninj,'."— /'//»/., ji. '2'-\l
;

L. J. at ]). •)<;.'. I'.rctt, ]j. .1.

"If it is an At t which determines the construction of anufher

Act of I'ailiMiiii'iit for the time lieinfr, the re|ieal cannot make it

wrong for iis to look at it. 'I he constrmtion of an Act of Parlia-

ment must he onuo ami for all. It cannot he altered by the

repeal of a statute which has defined the construction of the Act."

rin/,;r v. '/''///,<,/, [jIMI.-,] I Ch. (il:;, at p. (I't't ; To \j. J. (.'li. H, at

p. l;'.. \'aughan Williams, L. J.

Efl'irf lit lit jiitll nil ('iiiltrilrts.

"The distinction there [./ii'/ii<.-< \. U'l//,;/ (17SS), 1 II. I'.l. (i'»
]

in arj;iinient was, 'IF it had been originally a good contract, and

a statute has oassed to make it void, and then that statute hud

bei'H repealed, the ciiiifract voiild have been set up again. IJiit

here there was nrii/iiin//// n riiiil nnilrnil, being enterccl into while

the statute was in full force, and therefore cannot be maile valid

by tiie repeal of that statute.'"— ////'7/«-»/,- v. »'./// (1S:{7|, (i

A. & E. iib'J, at p. !M7, Coleridge. J.

(See also iiiifr, ji. olH. " Klfect on Contracts." and iinlr, ]i. 4V!,

" Avoiding Statutes.")

IC(l'iit lit' liijiiiil ill flit II ir Stuhifrx.

Intenirt'tation Act, INMf) (.V2 & .Vi Yict. c. (io).

Sect -"SS CJ). "Where this Act (»r an}- Act passed after tlic

commenc .ment of this Act [Ist Jiiuuary, ISiMt] rd oals any other

enactMcnt, then, unless the contrary intention app(>ars, the repeal

shall not—
" (a) revive anything not in force or existing at tho time at

which the repeal takes effect; or,

" (b) affect the jirevioii- .jieration of any enactment so rejiealoil

or anytliiiig duly done or suffered under any cna<tnient

so repealed ; or,

" (o) affect an,,' right, privilege, obligation, or liability ac(]uired,

accrued, or incurred under any enactment so repealed:

or.
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" (d) a(fei-t any jwimlty, l.)rfiitiir.', .,r |iuiii>lniiciit Imunvil in

rcNiM'ft III' liny ofTcnii' nuniuiltcil a};llill^«f any cnai tiiunt

8<) rt'jpfali'il ; or,

" (•') ulffct any invi-MifjatiMn, l..;:iil pioc Yu)<!, or ri'iiii.lv in

rcsiiccf (if any mhIi ii;;li1, piiv ili-;;i', iiliiii;:itinn, lliiliilii\-.

jM'nalty, forlVitiiii', i<v pnniviiiiicnf us alni.>:iiil
;

ami an\- .smli i n vest ij;a lion. li'j;al i.rncciilliii:-, cir irnicil\- nia\ ln'

inctitutcil, lontiniii'il, or fnforccil. iin'l any mi'Ii jifualtv, I'ui-

ft(itui'i', or ]innis|inu'nt may 1m' inijpn-'il, as il the ii'iM'ulin;: Ai-1

luul not bt'cn jiasscil."

I'lir/iill/iir iiiilrfliiilif lint II pi nil il till linn rill i iiililiiii iil iii tin-

mlllli' stiltiitv.

" Tho rule is, tliat wlicri' a ffciicral intention is o.\|irissoil, an 1

tlio A()t cxjiiesscs nlsii a ]iarti('nlar iiitcntinii iiiioniiiatibk' witli tiic

jjMuTul iutcntinn, tlu* |i'irtii'nlai' iiiti-ntiun is to \h- consitliTiil in

tlio natiiri" of an (>xcr|>liiin."— ('liinrliill \. ('rni'n
i
KS.'N), "i l!iii;r.

177, at p. |.H(t. Hest, ('. J,

"Till- gi-ncral rules wliidi uri' apiiliiulilii to parti, ulai- ami

pentTul t'nai'tnii'nts in statutes aic vctv dear, the only ilitliiiilt\- is

in their ajiplieution. The rule is, that wli'iev. r tin n' is a paiti-

lular enaetnient ami a j^'eneial iiiactnient in tiie same statute,

ami the latter, taki'ii in its must el)m|lrellen^ive sens.', wnuld ..m r-

rule tlie former, tlie purtieuiar statute must he o]ii'rati\c, ami tlie

general enaetnient unist lie taken to alfe.t only the ntlier j.aits of

the -tatnie to whieh it nia_N- projierly apply."

—

I'lillij v. Sulhij

(l.~-".!»). -'<! Boiiv. (icii, at ji. (il(». Sir John Uoniilly, M. U.

vS( also (')iti'. p. J.'^'J, -'Statutes conferring' Powers.'")

2
5
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Prior Special Statute and Subsequent General Statute.

A prim \jiiriiil shitntr is nut rijtniliil /'// (/ siihsi ijiiiiil ijniirnl

sliihitr, iili/ry ill/ i.r/irixs rit'i'nili'i <ir iiiiiKaiiriJ hiljiliciitii)ii.

It i/i/'iiii/i ii/)iiii tlir iiitiiitiiiii lit' till liiji^liijiiri iiliiilii r II siilisi

.

Hill lit stiitiilr iliii X or iIdis lint riiiitriil n jirinr xtntuli,

" It eaniint ho eontcnded that a sulise.ju.nt Act ol' i'ailiamint

will not e.uitrol the j.rovisions of a prior statute if it W'W- int. iideil

to have that f>peration, but tlicre are several eases in tli.' hooks to

show that, where the intention of the lej,'islatui'e was appai.iit that

the subsei^uc-nt Act Miould not have ?ueh aw operation, there, evt^n
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thoiigli th<> wnrils of smli ntiitiift', laki ii ntricfly nml gramniaticiilly,

wtiulil n'l'fiil a luiiiiiT Alt, tli<< Courts of liiw, juil);iiijf for lli.'

iM'iictit of ill.' sulpjcct.liavt' hflil lliat tlu.v oii>;lit not to reuoiNf hiu'li

II .(.ii>tni.li.>ii." — »/V/A,///,s V. I'liirhiinl i
ITiHI), I T. U. ','. at ji. U.

I.unl Ki'iiyon. (S..' r>'iiiarks l.y t'liaiinrll. .1., in .SV((» CiiZ/ii/i v.

].,„„l„„ ('„'r,H,r,if„.„.
j

|!((lill -J q. 15. .'(Si, lit |.."-N(i
; ti^ li.J. (i. W.

"<'<), at lip. 7<i!), 771*. 1

"'llic i|iii'>tiipii of law Would iiris.' svliiili was (liscusswl iM-fori'

til'' liorils Ju>tiit's ill '/'//' '/'/"-/((.v i>l f/ii Itiil.i iiIu'kI limk ('<>. v.

/,"/r./ [(is.VI). } I). M. \ <i. 7l-,'; JS Ii. .1. t'li. »">7], uaniily.

whctlicr a siM'cial A> t of I'arliaiui'ut, rivatiiij,' siit'cial ri^flits or ini-

iiosiiif^ special iliif ifs, is to 1m' cuusi.icrfcl as rf|M'alt'il 1(\ a su1i.s('t|Ut'iit

>.'.u<ial Act. wliiili tnakis no n'ft'rt'inc to it. All tlu' reasouin;.'-

applicallf to tilt' fuso tlii'i-.' I'itftl liy Lonl .lustici' Turiur from

Jiidp- .Icnkiu's lJf[iorl> applies ipiite as stron;jly to the ca.'^e Im Ion-

nic Til"' reason in all those cases is ilear. In ]iassin;r

tlic special Act the le-jislature liiul their attention ilireited to the

special case which the Act was meant to meet, and coii.sidcrccl and

jtrovided for all the circunistiuict's of that special caso, and. hiviii;.:

so done, they are not to !»' considcrccl, l>y a <;en»'ral enactment

jmssecl Kuhscijucntly, and making no mention of any such inten-

tion, to have intended to derogate from that which, by their own

special Act. they had tliii> e.trcfnlly superviMcl aial regulated." -

F;tz>lrr,ll,l V. ('h^l,ill<l,r,l^ (|St;t), •,' ^. &. II. .',1. at pp. •ei, ") t
I

!•»

I,. J. V\\. 777, at y. 7>''.'. Sir W. I'age Wood. V.-(J. (See also "/(/-,

J,],.
:{,s-,>_:t,s.-).)

" r>tit the insertion of a saving clause is never a wife ground

for clctcrminiiig the construction of any .\ct of I'arliaiiienI,

whether local or gcMial. We all know the anxiety there is on

the I'art of everyone who imagines that his rights may he infringed

1)V the passiiiLT of an Act. whether general or hical, to pro' uic tlu'

insertion of a >:iving clause to protect them, even where the ordinary

rules of construction siipiTsecle the necovity of any such protection ;

nnd certaiidy the in.'^ertion (d' the saving clause, to which 1 was

re fern d. cannot lead me to the conclusion that the geiicial lule

of construction, thct a special Act is not repealed hy a suhsecpicnt

general enactment in which the special Act is not refeircd to, i-

inaicplicabh'."— /•'//;/// /v/A/ v. ('//^//Hy///c//.v (iMil j, -J .1. & 11. ''n. at

]). o!) ; •!() L. J. Oh. 777, at p. 7S:i, Sir W. I'age W.jod, Y.-C.

" Tl'.e genfral principle to be ajipliod to tlie construction d' Acts

of Parliament is, that a ijim nil Ki:\. is not to be construed to rcjieal
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a i.rov,„us/»oy/,,,/„. Act. nul-m fh..,.. i. „„„„ ..,,„,.,, r..fH,vn.v t,.

th.. i.r..v..,i.M loK^lufiou „„ tl... ,nl,|... f, ,„ ui.l... fiiwv ,. a ......oh-
Hury iiwuiiM^U-ury in tli,. fv.. .\.t. slM„.|ii,;; f..K..ti,..r Tli.<
lui.- wifl. r..>|,..,.( to )r,.nnn\ An. of l'arlia'„..„t. ,,,..1 tl,.,.- .-ff.rt
upon |.r..vi..u. i.arti.ulii.- .fi.tut.s. i> wll l;,i,| .I„w„ l.y fl,,. |„,.„.,,f
Chan.vllor

!
L<,r,I l|«tl,..,l.v

j
in tl,- ..,., r..f,.r,v.l to' .,f /•;/,,/./-,/-/

V. (7,„w,w<f/.s l|N(;l,,-jJ .y; II ;[| . ;„^
^ J ,,|

....
,j,|^^

.iutli..riti...H on fl... sul.j.rl an. v..n inini..:.,,.,
; a,i.| I «ill ',H,uU-ut

niys..ll with ivf.nii.j, v.-ry slinrtly tu „,„. ,,.• iwo. ||, Ay„ y »'«„
|<l(i.i-J..<>. liri,l;;.<M'. I- at,.. 1-7 '.a v.-rv i.u,.„rtant ,„.. ^vith
r.'>,«.ef to ....•'...smsti.al l.-as.., if i,, .sai-l l,y Sir ( »rlau,|.. li.i.iKi.mn
< .

J.. • n,.. law will nut allow tl .xpoMtioii to ,vvok •

alf.T, by
•''""'^"''' 't !/•>"'"/ '""'/x^nuy i,.,ri:r,l,u- >t:,tiil-. wl.-iv tli,- wocIm
may hav.. th.-ir |.io|«.r u|„.ratioir wifl„„it it

' .... I wouM also
roft>r to /><•. /.;.,vAr'.v Cos. |(lr,|,-,,. li r„l.,

, |,. |l!., J-,,,, xi. (i;!,,]

whore fhciv is this i.ass,.p., • „„ly it luuM I... known that, foiaM.iucli
as Acts of I'arliamrnt a.v .-tahlish..,! with >u.|i ;;,avitv wis,!,,,,,

an.l universal ...ns.nt ol fh.. wh,,],. pahn. |o,. th- a,ha.i.-„„.nt of
Ih- .•on„nonw-aifh. th-y ou^'ht not. hy any ,-nst,ain-,| -onstnntioa
(Kit of th- fr..,nTal aiul uinla>n,,us «,,r,ls ,,| a snl.s.M,„..„t A.-t, to he
abropat.Ml. '"—/•/,„//»• v. J-A/,,,.. ijs:!,, |. |. ,;,• |. |.j-

.^^

pp. I r>, l;i(i: 4(1 L. J. M. ('. Vj, at |, .-,,1. lJ„vill, c. .],

" It is a lun.lain, ntal rnh' in th- fo„M,-n, tion of .statiif-.s that a
subs-qu-nf statiit.. in {j.mial t..iin> is m.f t- 1 nst,,,,,,! t,, ivp-a;
a pr-vious parti.M.lar >tatut<., unl,..s> .mi,!, an int-ntion a|.|M.ars by
n-(•-s^ary impli,ati,,i,. \V- had o-,,,si.„. t„ ,.,,n>i,hT that niatt.-r
in the rec-nf case of '/7/»-,/<. v. .Uniiix [(|S71). \,. \{. (i ('. l'. \>:,.

4(» L. J. M. C. .-,.']."_ 77,,. q,„.n, V. (%nniH„,,.. ,|s71;
J, l>'

•1 ('.)'. ••i.M, at p. :i!»t; J(» L. J. c. r. I,.-,. ,it ,, ,,,,^ |(„vi|l. ,'. .1.

'• The gc„-ral ml- i.s that s.ib.se.|ii-nt ami c,„iti-ai-v statnt,- ivp-,,1
earlier oi.t-s. That is a g.j.Kl rni-, hut it (l,„.s not applv here.
The trnerul- cannot h,. better expi'e.s.s,.,! tlian it i> in ,-. jn.l-in-ntof
Sir Montagu Smith in dnis, vmtu,^ ut H,, Tlinw.^ v. //-///

l
I siiS)

L. U. ;{ ('. ]'. 41.-,, at p. \n'. uh-i- ii,. ,ippii,> the luh. to the
spcial legislation in tii,. Meivlnnt Shippjn;: Art. Is.y;, as a»V,tcd
byth- Than,-s (

',.ns-,-vaii-y A
.

is:,:. H,, ..v^: 'Th- ral-. us
lai.l down by Sir (hh.,,,],, lJ,i,lgnian, is thaf'tlM. law will not
allow th- exposition to iwok.^ or alt.'r hy con>tni,tion ,,f general
words any puiticnlar statut.s wImtc th,". wonls may have their
proper ..(..eration without it. /A,,/,/., v. s;,.,,!„,.i [\^y\). \ Ex.
U. 7.">, at p. 7S; 4o L. J. Ex. l.-,7. at p. 4aS. ISramwell. li.
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"11 in ron,n.o„ l.-nrninK H.ut ....< .tatnt. may Ix" .m,|hHlly

but tlH.n .iu. i. nsi>...n.y n.u>t »..• .• gr.-.t tlu.t t ..,v ....no h<.th

,,Mu ,lH.ir lull .xt..nt nVv...!.'- -//'// V. //-'//(!><•>. 1 1--.I'. »''.

'

n,., ,1..,,.. is a w..ll-k„..wn rul.. wl.i.l. .ay. tlml. thouK'h u

HuW.,».>..t law ..l.ro>.u1..s u ,..i.r in ..nsiH.-nl law. that ..not ...

Brtt.nw.ll. J. A. .,»,„-„
..

It is a ml.. tl..»t r..xt..ri...- law. .-..(...al ,„.,..r.....-s ..tl....-mtnvr,.

I,„t tl.,.t r..l.. is s..l..i...t t.. a .,,.alitl.....i..n ..x...'ll.'..tly. ..s .t s.-..,,..

t., n.o. ,.M.r..ss..,l l.y Si,- l'. 1'.. Maxw-ll i., h.s Wk .... tl..- ."'-

,,.„.,;.„. .' fstatnt... H- says ..t ,.. U>7 .
ImM Ivl.......), u... .;.

t ...

h..a.li,..'
• (;.n,ro!h, ./»r/.A7, '/"•'-//'O-/.- ' It is la.t a ,.art,....l...-

u,.,,li..ati..n ..f .1... ,n.....n.l ,..v.s.....,,ti..n a,..i..st a.. ..,t..nt,.,n to

jt..r tl... law 1...V.....I tl... in.n....liat.. «.„,». n» tl.- st-.tut.- ..
sa.s

thai a p-n.-.ul A..t is t.. U- .<>u>U.u.\ as ....t rei,..al...g a ,.art.....la.

o,.e l.v n...r.. i,n,.li.ati..... A R.....ral 1 r law .l....s ..ot ..l.n.,at..

an ..a'rli...- s,....inl ...... It is ,.r-.M.......l t . hav.- -nlv i,>'U.r.\ ..as..

i,. vi..w, a..'l ....t ,.arti....lur ..as..s. whi..h l.av.. l.-.-n alr-.aJy rrov .1. I

f,, l.v a s,,...i..l A.t: or. wl.,.t is tl... sun... th...,. l.y .-t.....^

lluvi;.,M.lr:.a.lv piv.... its a,.e,.ti.... to tl... ,.art....lar s..l.,..t a...l

,,r..vi.l...l lor it, tl... U-gi.4at,.r.. is r..aso,.al.ly ,.r..su...... .....

l,„.„.l to alt.T that .,...eial ,.r..vi>i.... Ly a sul.s,..,,..-nt g..n..al

.,.,,t,......t.uuU-ss it ...a..ilVsts that i..t..,.ti.... ... ..xpL.-t la..p..aK'"-

_^^,n.//v. /WA,(i.s77),---' Kx. I'- ••'»"' "^ ri'-'"i--'--^=
"

\j J Ex. -Vt'*. at |..
.")»<.. r.ra.nw.'ll, L. .T.

, , , t .•

"I ..refer taking tl... law... it is l.u.l .low., by I..r.l .
u.s,....

T..r...r in a w..n-kn..wn ..as,. wl.i..l, gav.- -"''}';̂ ' ';'''';'^^^;

„„,,., ..f .lis..,.ssi..,.-that ..f //-'^'- V. ^.Am-.A [,|s.„.,.

.i ]). M.v^ld.l. at ,,.J1;-,'H.. J. «'h.:5=«-';U'l' ;••«'':
.• '

.

T..r.l .lusti.... T,.n..M- ....vi..ws tl... whol. subj.-t ... Ins .,... gn.....t

^

h- savs that i.. ....nstr,.ins Arts..! l>a,-l.an...nt. '
I ..f,-,.!

n„.st also 1... hail t.. tl..- i..t..nt a.,.l n...a..i..g of tl..- l..j.Mslat,.n.^

Th,'. rul.. n,...., tin- s..hj....t is w..ll ..x,.res..-.l ,n tl..- -.as.^ .|t

sL"., ^- M"r.n. r-lVi"). I'L.w.l. VMK at
l'-

•>"',.» wh...

easo it i sai.l: "That th. ju.!,.. of th. law .n al h.n.. ,.>

;;, V. so far „ur.,.o.l tl... i..t....t of the .nakers of s at..t..s. th.U

th..y have ..xi.m.n.le.l Aets wl.i.l. were g....e...l in wor.i^ -.
b' b-

ptLular, .here the iutont was parti....lar-' ; a..d after referr.ng t..
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I'vpral fftwK, tlif rf|Miif intitnin-* the |..—"F
>'W1

roTu wliitl

Iti7

I c/i-.'s it .ipiMMii^ tliiU til,, wip .. ..I th.. I.nv li..r.t...

font lm\i' («in>.tnii'i| Ktututi's .|iiit,. .Miit|„rv i,, ||„. \,.\f

IlI'lMlinilHc; UIkI thoM. ^t;ltl|t,> wllicli

• r III "i'liiit*

iii|M<!i.nil III! thiii;r, in
th»' IrJt.T. ih>-y liiiV.- •'\|><>i|I|i|.m| tn <\1,,„\ 1,1, t t.

tiii.l ihoH.. whi.h pii..r;i||y i.n.hil.il all | pi. Ii.iii .luii,^. m„
art, fli.'y liiivr iiiti.r|.ivt...l t.. |HTiiiil >i..m,. |„.,,|,1.. t,, ,|,, if.

tliinji^

thoHt" \vliii.|i iiicliiil

an

ii'l

li> <.\ci-v iiiTs'iii ill til.. Irtti-r, tjifv li

to p-ncli tu soniM |i<.rs(iii> .mlv ; vUiii li i\|M„iii,,ii,. [

fnuii.l..,! iijM.i, til,. ini.Mif „f tlir !..>risl.itiin.. wlii.li tlirv Imv.i

ijii'l;.'!''!

1.1 \<' aiwiivf* lii.|.i|

iillt'rti'd, siiiiii'linu'S )i

innkinjr til.. A<t, NoniHinii-s 1

y ciitijiiili riiij.'' tin- iuum. ii<I

>y riiniliiiriii;; niic
i

11' .
uiiotlicr. iumI Muni'titiHH l>y |un.i;,Mi . irriiiii»tii

t'V.T bc..|i jfui.1,.,1 hy til., int. 'lit ut til.. l..;ri..lilti

nlwnys tiiki'n iiiTDr.linn; t.. tin- ii..i-.'>..itv nf tli"

inp to timf wliirli is i-diisniiiuif to ifaxni

.—ity ..f

•I fill' A.t with

t tl I''V hiivo

iVlii. I, 'ii.y |in\

.'IIP I

full

'iiiiMi r,

;.ro')ii ilj~.

V ll.> III 111

.! ni

My lonK tile <i(.rtiiii(. is laiildowii tllflf Us

tPxt-writ.T
I

Maxw.'irs Inf-rprftiition of Stiitutfs], rit. .1 l.v L.,r.J

Jiistict' Uriiiiiwcll i ( lilllirti V. Uniillrii (
|fS77).'.' V.\. I >..'l l!l.

ami tlip grounds iiii.l n-a.sons of it an- vrry \v..ll .'xi.lain.'.l ainl >:it

factorily .'staMisli,.,!. This will )..• fouiui, I think, on lo,,kiii- into

and anaiy.siiijr the various, uses on thi'Kuhjfct, whiih \ ,hi ^u^\ cntiT
into ln'ciiast' it is imiMMfssiiry so to ,Io, to \»> lii,. ^ovi.niinj; i.h.a an.l

comt'ption, and the concliision whi. h has h,.,ii fuim.h.l

the Courts of .liidiratun- W
M|ion I t h

Yv an Alt of rarliaiiK'iit npLuls
prBc.-dinjr Act which rcl.it.'s t,. a .frtain dcliiiiti. siihj..,t-inalt.r

tiuctly laid down for tlic ^'iiidainc of tlios,. who aiv t,> h
upon hy thf Act of I'lirliiiiiicnt in that sjicial matt..

ticular class of jicrsotis who arc t.

ic oiicni

dis.

ted'1

r to a par-

citln-r piotiTtMcl, or, it may hi

affected adversely l.y a |.aitiiii!ar (.laiis.. of the ..naitiiiciit. then
the legislature is presumed to have h;id that very special suhject-

matter, and that very special class of pi.rsons. in coiit,.iiiplation

wli,.n the siil(seipi,.|it statute Was jiassed ; and if there was a
general Act sul.<,.,pienf|y ],ass».d. the g..n..rality of which was
large enough, as far as wonls go, to conipreheiid the particular

matter dealt with iu the previous enactment, it will he c>.iisiilered

whether or not. as regards the persons who are to he alfei ted or
protected liy the Act, persons who arc not in any w.iy mcntioii..d

fir specified liy the subseipieut general Act are to he injuriously

antftird by an adverw enactinent. or de]irived of a beiictit thev are
entitled to uuder a jirevioiis enactment. And in that case the

H U
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1

Court, in coustruinp tho 8.ibse(iu.mt general A.t of Par laiutmt.

woul.l expect to find son.ething ..r other i.ointing out that the

attention of the h-ishiture ha.l heen turned towanls the former

special enactment, and in passing the general Act. that it luul

nm.le the new enactment with the view of en.brucmg eve.y case

(including that .,.eci:d case) emhraccl within the provisions of the

previous \.ir-a.n>r,f v. //..-//-// (1S7S), ;t App. tas !)44 at

„, «».-.() !K,l !t.V.'. !».V5, l.o.-d llatherley. (Cited in lirm/hin//, v.

?!:;^.O^S:»;,SApp.(^...^...tp..70;..l.J.(^^a^^^

„ .,!.>, by I^.rd lUa.khurn; and m In rr ]\ ,ll,<ms (18M<), -Jt.

(Ml D. ru\ at p. 577 ; 57 L. J. Ch- m, at p. 2<i(i. hy Nortli, J.,

"There is another rule which lias b..en laid down, which. 1

think, is a good rule if it is properly applied, namely, 'chat where

there has been a particular rule established either by custom or by

statute, where there is some particular law standing, an.l a subse-

nuent enactment hasgem.ralw..rdswl.icl.wouldrepea thatpart.cuW

law or particular .ustom, if they were taken in all their generality,

yet nevertheless the Krst parti.'ular law is not to be repealed unless

there is a sutlici-nt indicati..n of mtenti.m to repeal it It is not

to be repealed bv mere general words ; the two may stand together

;

the first, the parib-ular law, standing as an ..xceptional proviso upon

the general \^^--(lun,.n v. li.wlln, (1S7,S). :$ \ ' as. ,-41 at

.,.Mi7; 4,x L. J. a H. ^>^". -t p. l'-*'- ^-^d lU. ...urn <Nce

Sio.> Volhj,- V. Lo,„l„n <W,>»n<fn.,., [I'.XXtJ -J il B. ..M
;

0!) L. J.

Q. 15. TtUi.) . . .

" It is a well-s..ttled doctrine that an express provisi-m m mu

Act of Parliament like this of IS .^ 1-. Vict, c Ui Ltl-" ^''

-"J

-'

Chancery Act. ISVV). is not repeal d by general words in a subso-

nueiit statute [
the Judicature A.t, IsrM] which docs not re er t.,

it unless the two >.tatut.'s are ne.essarily iuronsistent w.tl. on..

unother:7V,.,v. v.J,/,,.ML(lS71..L.U..i<'.i;.l^^-;- ' •

j^ (J. 15:j]."-AV rarl,M.n>nr „/ l,.,./„. ([XS:\), >> ( h. 1». •!> 't

,, ;{i»l ; .Vi L. J.Ch. (i, at p. '.». Kay, J.

.' It is now well seltlod. that a genrral enactnn.nt ut a lat.T .\. t

cannot repeal a speeitic enaetnieut in an earlier Act mere yhy

i. Hcation." [His honlslup referred to 7A,.V" v. .Un>.
,

N

L U t; C 1' l-'5; 40 L. J M. C. Vi; an.l ///// v. 11./. (
!«.(.,.

1 Ex U 4!1; -»•"' L. J->''-^-- tA:<.]—^''ov/ v. fW////-/ rs .j

Seurrs (i8S;{|. 4!l L. T. -V'-K at p. ;;J7, Kay, J.

.•Now, if anything be certain, it is this: that wlurc there a.e
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general words in a later Act capal.l,' ..f iviisuiiul.l.' au'l scnsil.le

aiijilicafion, without fxtfndin- tl-.ciu in siibj.Mts >|.,Mi:illv il.-alf

with by i-arlier Icjfislafion, you aiv not to holil ilmt .• irlVr and
special le<;islation indirecfiy rcponlfd. altrrc 1, .,) .lci-..,_;itrd from
merely l»y forec of such general words, witliou) ;,iiy iri>lic,ition of
a |>articular intention to do so. Fm- that prihci|il" I ina\ refer to

Il'iirkiiix V. (Inlhrrrnl, [{lS.")o .
i; I). M. ,\- (J ;j| . .

j [^ j ,
.),

;{.'}.']."

—

Scirorilw. ''V,ni Cniz" (l.S.SJ,, Id A). p. (
'a>. -Vi, at \k (IS;

•>J L. J. ]'. !», at ]). l:{, Karl of S.llioriic, I, ('. ,('ii,.,l l,y

(irrauthani, J., iu fr/,i/fr/„ij„/ i)i\/n)f lSu,ifl uf U'or/.:^ v. r'/vJr

(l!)iii), sf L. T. »!».">. at II.
r,'j>.)

"Now, tli(! rule, as I undcr.staTid it, istiiis: (liMt wiirrc tiicrc is

an Act of i'arliamcnt wjiich dais in a siicrjii' way witii u parlii'ular

subject-matter, and that is followed by ,i i.r,.||,.ral A't of rariiament
wliich ileals in a general way with the snbject-inatter of the iire-

vious legislation, the Court oiijrht not ^o hold that general words
in such a general A(^t of Parliament etfert a rejieal fif the j.riorand

special legislation, unless it can find some refcreinf in the general
Act to the prior and special legislation, or unless effect cannot be
given to the provisions of the general Act without holding that there

was such a rejieal. There are numerous authorities on the point,

aniong.st which 1 may refer to J)r. /-'nsfn's (',!.•<,
|
(It;].")), i; <V,/y,

p. 1(»7, I'art XL 0(i bj ; L//// v. »>/
[
(HKi,'), (). Bridg. ('. 1'. IJJ.

at p. i-,'7] ; h'/zi/rniM v. ('/i,iin/iiii ;/•<
\

i IS(il), ;i() L. .1. {'U, 777 ;
vj

i.A Jl..'U]. In the ease last mentioneil,Vice-('ii:mcellor Sir W. I'ae-e

Wood gave the reason for the rule. lie said [1.. ."»tl: 'Tlie reason in

all these cas.'s is clear. In passing the special Act, the lci;i>latiire had
their attention diriM'ted to the special case wliich tiie Act was meant
to meet, and eon>i(b'red and provided for all the circumstances of

that speeial case
; and having so done, they are not to be considered

by a general cna'tment passeil subsenuenfly. and making no men-
tion of any such intention, to have intended to derogate from that

which, by theirown special Act. they had thus carefully supervised

and regulated.'"— /// n- Sii/i//,'s J-^/,i/, (lN,s7), >'>
t'li. 1>. ->!•, at

p. -"lito
;

.'»() L. J. Ch. 7v>ti, :it
J,.

7J!I, Stirling. .)

.

"There is a well-known rule which has application to this case,

whicli is that a sulisetpient general .\ct does not albit a piior

special Act by imiihcation. That this is the law ( annot be

doubti'd."— /,f/«(7/.>i///rr ,1n////'/;(v JlnHI-i/ V. Mdiicliixfi !• < 'iir/>iinlfi(»l,

[I!»<M']
1 U. 15. 4:.S, at pji, 17!l, 471; ti!> L. .1. (I li. -'.Jl, at

p. 239, A. L. «mitli, L.J.

2
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y

" It is a familiar dootriue tluit wlion ytm hiivp two Acts of Par-

liamt'nt, one »iH-v\a.\ ami the other general, the latter does not

repenl the former unless there is eleur evideme of an intention to

do so."— A'../- V. S(iM,iiri/ {JMwjj of), [1!K)1] 1 U. 15. 'u-i, at

p. 579 ; 70 L. J. K. 13. 0!);J, ut pp. 42f<, 4-J'.>, (Jhanuell, J.

ChlKsr ill jiririltf s/iifnfr njiril/ri/ hji sii)isi'iiniui /illli/ii- Art.

" Although tliat seetiou is not in terms repealed, yet it becomes

a elauso in a i>rivate Act of rarliament (piite ini'onsistent with a

clause in a suhstMpient public Act. That is suthcient to get rid of

the clause in the private Act."— 77/i' (•'nal Cnitrd/ (i'ls Coiisiimrrs'

Co. V. C/firhr
(
iS(iJ). |:j C. li. N. S. M\ at p. .S4(» ; :i2 L. J. C. 1*.

41, at p. 4;{, Pollock. C.B.

55

Prior General and subsequent Special Statute.

U'/iin t/ifi-i- firr jirnrisidiix in " xj/icin/ -stiituff irliivh nrr rlnirhi

inroiisisffiif with llic iirorisimis nf n /trior iji'iiiidl xfufiifi',

f/ii' jtrovifioiix of t/if ijiHiral atatiitv mmt i/ii/d to f/ioxi' of

till- s/tciid/ statute.

If till x/iirid/ stilt lite ijins in itsr/f a ioini>litr nlli- on tin- snl,Jirt,

till- iJiirixsioii of tlint riih' nil! iiii'foiil>fnl/i/ (iinoiiiit to mi

ij-iTjitivii of till- siilijivt-iiiiittir of thv rule out ol the ijeiurol

Aet.

" In considering the question how far an enactment in a general

statute is varied or excepted by the .special Act, Lord Chaiu'elloi

Westbury laid down the following rub', that ' if the particular Act

gives in itself a conipletc rule on the subject, the expression of that

rule would undoubtedly amount to an exception of the subject-

matter of the rule <>ut of the general Act." Ejt jxirte St. Si/>iil<l,ir,

III re The ]Visliiiliistrr Jlriil;/e Aet [(l.S(i4), :V) L. J. t.'h. ;57-J]."—

Loiiiloii, ('liiithniii, Olid Done lioil. Co. v. Wini'/suorth Hour'/ >;'

Works (\Hi:;„ L. K. S (". P. iHo, at p. lH!t; 4-> L. J. M. V. 7",

at p. 7J, Keating, J., delivering the judgment i)f the Court

(IJovill. ('. J., and K.'ating uu.l Brett, J.I.I.

"In the next jibice it is to be borne in mind that where there

are provisions in a si)ecial Act which an> inconsistent with the

provisiims of a itrior general Act, tiie provisions of the general Act

must yield to those of the sptuial Act. The case of Att.-U'n. v.

(iriiit'Eosteru Jiail. Co. [
(1H7J), L. U 7 Ch 470; (lH7;!;. L K
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H. L. ;}'i7
; 41 L. J. Cli. .•)li.-)] is an authority f.,r tliat, it auj],,.-

rity was wniitiiig. I believe that many cth.T .mtii,,iiti,.s wn.il,! !«•

found if they wm liiokod for."— r„/y,,„„/„y„ „/ I',,,,,,,,,,//, y s„„-
moits (1H7,S), 10 ("h. IJ. :,\S, at p. Vjs

; (7 1,. .j. cj, ;,',.)
,,t

pp. 7!»4, 7!».->, Fry, J.

" In tliH r(?.suit, I am of oj.inion that llj.- iirfjmiicnt of Mr. K'.i..
nody, whifh, speakint,' in -en.'ial t.-ni.s, i> iiritlhi- ii„,rr nor lr>s
than that tlx' fr..n.'ral kuv upon tlir qu.-ij,,,, ,,f ,M,nipul.sorv

pilotage is n-pealed l.y implication l.y tlir ;!lith Motion of tlio

New lirightrm I'ior Act, lS(j I, cannot be susained. "—///, I 'I,,,,

Goiulo,, (lS,S-,», 7 r. I). I!»(», at p. lit:}, Sir V,uWr\ I'hillimor,.,

"The provisions of a public Act of i'arliamcnt -an only be
oveiriddeu or varied by clear and express cnailmcnt or char impli-
cation in a private Act."— /r./Z/r/.v-.-/ r,Ht.,l Tr,n,,<n,i,. <nrHh„^„i,„„
Co. V. Wnlliisrii I'lhaii IMrirt Cuiuici/ {l!i(M»), 17 T. L U l-V
Enrl of Halsbury, L. (J.

•
• • -,

Repeal by Implication.

Lvijcn /loxfcrions firloirx ionlniri<i.t ii^irai/ini/.— 1 IJcp. 'J.j b.

Jt'r/iin/ hi/ iiKiilictifioii i.\ iiinr (o hf /(inmri'd.

Ecny Kjfiniiiitiif shiliiti- /.> // rfjinil //;/ i„ii>i'iiiifii„i ,it,i /„>,,(l,,if

(ijfirmiifirr .sfafiiff .so /iir as if /.s iiauii.si.s/, nf ,„ fi/iinjiiinif

f/icnfo.

Wlii'tl (he iifir niiicfiiii lit ix nuiilnd m ijinii-nl iilfiiiii'iHn- hiii-

(jmi(ji\ mill //ir /irrriijiix liiii\ irlnllm- n lair nl riiKtu))) i,r ,i,,t

am inll ntniiil irilli if, th, i/i iimii nffiniififin 'iiiliiiihj, i/(„.s

uot rcixiit fill jinridiiK /air.

If tICO utiifiifi.f run fir rniif iDijrflu r iriflmiif riiKfniilirtiini, ,„• n-
piiijiiiiiirii, or iifixiiriliti/, or iiiirni-'-iiiiiili/i nixs^ f/ic// s/imi/if l,r

rriiil toijrtlii r.

Will II tlir rriiKil is not rr/in.-'x.^ tin fninli n /v an fliosr irln, iixs, rt

thai tlirrr is nil inijiliiil njiinf to .\lniir fliaf fin tiro •.fn/iitis

cfiniiot stcinl toiji tlirr.

"Every alfirmative statute is a repeal by implication of a

precedent ailirmative statute, so far as it is contrary thereto: for

li'ijrs jiosfi rioiis prions r>nifi(irin\ nlrdiiniit
."'— 7 l><n. .l^n\ Sfntnfr

(D.), p. 44-,'.

" A later Act of Parliament iiath n(>ver been construed to repi'al

a prior Act, without words of repeal, unless there be a contrariety

—

*
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and repugnancy between tliera, or iit lijast some notire taken of the

former law in lin' subtsetiuont one. »o as to indicate an ir/ontion in

the law-makers to rei»'al W.^—Mld'/ZifoH v. Crofls (I7;<.t>), 2 Atk.

650, at p. (irO, Lord llardwicke, L. C.

" I taki> tlie rule of l;iw lo bf, that an atlirmative statute is not,

without exiaess words, repi'iiied by a subseipient allirniative statute,

unless tlie two statutes iMnnot stand to;r,.tlier."— A'.'- /I'lr/r fFur-

ri)i<jti», (lH.-,:>), :{ iJ. M. ^^ tl. IVt, at y. 171 :
•,'-' L. J. Bk. :{;i, at

p. ;J0, Turner, L. J.

"What words will eonstitutf ii vej.eid by implication it is hupos-

sible to Siiy from aulhority or decided cases, if. on the one hand,

the general presumption nmst be a<,'airst sueli a repeal, on tiie

oTound th.it the intention to repeal, if iniy had existed, would11'*
have been declared in espress terms; so, on tlie other, it is not

necessary that any exjiress reference be made to tlie statute whidi

is to be repeah'd. The jirior statute would, I concciv*-. be rey)ea]ed

by implication if its jirovisioiis were wholly incompatible witli a

snbseipient one; or if the two statutes together would lead to

wholly absurd c(msequences ; or if the entire subject-matter were

taken away by tiie subseipieiit statute. I'erhaps the m(»st ditliciih

case for consiileration is where the subject-matter has been .so deidt

with in subsefiuent statutes, that, according to all ordinary reason-

ing, the particular provision in the prior slatute could not have

been intended to subsist, and yet if it were subsisting no palpable

absurdity would be occasioned."— '/'//'' linHn (i>«U), W. &. Ii. 'ii\.

at p. 2-H ; ;V{ L. J. Ad. IICJ. at pp. VM. 11»1. Dr. Lushingt.m.

"In Dwarns on Statutes, Jud ed., pp. "joit, Vil. it is said:

' Every affirmative statute is a repeal of a precedent afHrmative

statute, where its matter necessarily implies a negative, but only

80 far as if is clearly ami indi.sputably contradictory and contrary

to the former .Vet in tlie very matter and the repugnancy siuli

that the two Acts cannot be reconciled.' Various instances iilii>-

tratiiig the application of tliis rule are afterwanls cited in the bonk

whicii I have mentioneil, iind I may also refer to tlie leasotiiag in

Foshrx ('"sr (Ullo), <> Coke. p. 1(17. I'art XI. ")iib."— ///// v. //-///

(i8:()). I Kx I), ni.at pp. 4i;j, ni; »"> l. j. m. <". ivs, Mt

p. lOo, t'leasby, J.

"It is common learning that one statute may be impliedly

Tfieah'd by a subseipieiit statute Ileces^arily inconsistent with it;

but then the inconsistency must be .so great that they cannot both

wm^^
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be to their full extent <)l)cvil.'-— //,„/.,„, ,, nil I .,. „ i ,<:

Gr<nv, J.
' —I 1

">,

"AArmativH A.'ts.,iily rrpenl .„„. ,u.ntl,..r wl.-i, „ n.pu>:.„ni.y
efc»rty exists ln'twwn tli.'iii. "—//;/,/,, at p. )1-".

: L .1 at u \:r
Field. J

• '
•

I • •
-

.

"Now, my lnr.1., ,.i„ Act savin- thai all vlalul... in.nnsi.f.nt
with it«.lf shall i... ,viM.al...l. ivalh j;,,,.. ,„, r,„l)„ rtliai, tho -..n.-ral
law. hut It h.-.^,m.-> 11 .ju.-ti,,„ „|„.ii vvhirl, iImiv i> :. vast .luaiilitv
of authority in .lilhT..iit ways, as t.. what -iiall h,. tl,,. ii.ro„sist,.nc"v
whwh shall .ails., tl... r..i„.al ;( an ..aih..,- Matut.. .„• an ..xi^tinL'
gener.il nil... I .1.. n..t kn,.w that it i. h.,„,.,. ^at...! anvwh..,,.
tlian in /W-z-'w,,..,

( ( Kij.-.i. (i i;,.|,. ,,. n,; . n ,,, |{,.|,' (; >
i,,

Wheiv it IS .sai.l
: 'This Act ..f ;!.-, Kli,. j, all in tl... alliniiatn,., an.l

therefore shall not r..),..al ,„ al„„j:at.. a |„,.,,.,|,,,t atlinnativ- law
befons an.l th.. saul ml,, that /.-/-v /.,./,,„,,,. /„,,„,, ,..,>,/,.„„>.

r///,v,,/,„./. was well U},MV,..|; hut as to this piirpos... ,u„/nn;>n„ ,.sf

m,ilt,ph:r: Anil then ii.. i.r.M...,..ls to ^rjv.. Hv,. ii,>taiir,.>, j think, of
different ruh-s, wh.'r.. he says that tli.T,. may !,. a .ontia.i.lv shown
in tile statnt.., and he ..n.ls l.y sayiiif; what I hav.. .|Uot..d'

I ahull not att..nii.t t.. ,1,. what Lonl ('..k,. jms n.,t .l..n... 1 shall
not uftenij.t to n'.it.'all the .,.ntiaii,ti..s win,!, n,ak i,. >tatiii..

ineonsist..nt witii anoflu.r; th.. nmtn,n„ whi, h n.ak.. th.. M-,„n.l
rtatute repeal the Krsf. lint th.T,- is o,... n.l,., a rul.. „( ,.,„nni.m
sense, whi.-h is foun.l stantly laid .h.wn in th..>.- aiitl,o,iti,..s f,.

uhith 1 have reh-nv.l. namely, tliat wh-n th.. n.-w .na.tm..nt is

eouehe.l in -eueral alliiniativ.. lan-iia-,.. an.! tl... piwions law,
whether a law of eust.aii or n..l, ,an W..11 >tan,l with it, for th.'

lungua^'e use.l is all in tl... allirmativ.., th-r,- is n,,t|.in>r t,. sav that
the previims law shall 1... n-p.-al..,]. an.l tlwivlop,. the .,ld aii.l the
new laws may stan.l t..getli,.r. Th...... th.. ^...i.Tal allirmativ,. wonls
use.1 in the new law w.ail.l not ,,f tli..ms..lv.s i..i,..al tl... ,.1.1, iJut
when th.. n.'w alhrmutiv,. w.inls aiv, as was sai.l in Sl,.i,l/;,„i v
Monjan {(\:m), I'h.w.l. l:.!., at p. -,'(1(1,, su.h as hy th..ir n....essity
to import a ..ontnuliftion, that is t., say, wh..r ]• ,an .><.. that it

must have Ijeen inf. .n.h'.l that th,. tw,, >h.,.il,| 1... in ...nlli.t, the
two eoukl u..t stand t..-,.th..r; tl... s..e,,n,l r,p,.ai, ih,. Iii>t;'—
<l>irn,lt v. linnUnf (j.sr.Sj. :{ App. Cas. !»H, at pp. :i(;.,, iMWi ; 4,s

L. J. U. B. I.Sli, ut pp. liMi, l!)7, I,or.l lila.khiiin.

"So that the ordinary ruh' of constrii, ti.,n appli.-s—that it tw,.
statutes ean be read togeth..r with,.iit e,mtra,li.iioii. ,,r n.pu>,r..an(V,
or absurdity, .n- unieas..mibleu.-ss, tliev sl.ouM !„ i.a.l t...r,-th.r

'—

r
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The Qnnii v. Oiisf/ir (ISHO), ',0 L. J. M. C. 4, at p. (i; 411 L. T.

4t»4, Urett, L. J.

*'
llt'iic'iil by iniiilicatiKii is never to \»' favoured ; it is no doubt

the ueeessary eonsetiueuoo of ineonsiHteut legislation whenever it

oeeurs, but wliicli must not be imputed to the legislature unless

absolutely uecesMirv."

—

Ihih/i.s v. (Inniil Jitiictiun WiitiiirurkH Co.

(l8.S.i), !» (i. b. D. 101. !it p. 1 -VS, Field and Bowen, JJ.

'• We ought not to hold 11 sufliiient Act repealed, not expressly

us it might have been, but by iuiplieation, without some strong

reason."

—

(Inot Wi^tirn l!"il. ('<>. v. Sniin/oii uml VlwltciilKini

llail. Co. ilXH4), !t App. ('us. Ti^r, at j..
>H<t!); ."»:} L. J. Ch. l(l7o,

at p. i(>S7. Lord liramwell.

" Wlu-n the rejieal is not express, the burden is on those who

u-ssert that thiMf is an implied n-peal to show that the two statutes

cannot stand coiihisteutly the one with the other."— AyWc v. Jlml

(IHSrj), '."J Ch. D. «, at p.
1

"), Chitly, J.

" Now it is clear that the jtrovisious of an earlier Aet may be

revoked or abrogated in partieular eases by a subsequent Act,

either from the express language used being addressed to tliat

partieular point, (n- from imiilieation or infereiue from the language

used."—7" '•' Wi/lt'fdiis (1SS7), ;(() Ch. D. ^>7-i, at p. OTK
;

:>:

L. J. Ch. -JtU, at p. -,'•)<>, North, J.

'• But it is a nuixim of eonstriution that where the provisions in

two Acts of Parliament are clearly inconsistent, then there is of

necessity an implied repeal of the inconsistent provisions of the

earlier Act "'-
'A- Q'lnii v. Cuitiiiiixxiotni-x of Itihnid Ititrmu' (IH.SS),

.'I U. B. D V' i, at p. 'ul ; 07 L. J. M. C. !)J, at p. 1»;">, Field, J.

"Now a repeal by implication is only elfected when the iro-

visions of a later enactment are si inconsistent with, (U- repugnant

to. the provisions of an earlier one, that the two cannot stand

together, in which ease the maxim, ' Li<j<>: /to^ti rions prions

roiiffdntit oliroi/iiiif,' applies. Unless two Acts are so plainly

i-epugnunt to each other that effect cannot be given to both at the

same time, a repeal will not be imjilied. and special Acts are not

repealed by general Act> unless there is a neces.sary ineoiisistem y

in the two Acts staniling together. T/ior/»\. Admns
[
(1S71), L. U.

H C. P. 1-'"'; 4t' L. J. M. C. -V- Lord Coke, in (ini/ori/'s Cii.\

{l')\H\}, M'ol.i, p. -Jil'i. Part VL lit b, lays it ilown ' that a later statute

in the ullirmative shall not nike away a foi'iiier Act, and ro potior.

if the former be particular and tlu' latter be general." And L^nl

Hardwicke, in the case of MkIiIMoii v. C/vy/.s [(ir;J"ij, ',' Atk.
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650, at p. tiT;-,]. i, to til,, .urn.. ,AhH-t:'~K.,h„r v I'/n/hn.
[18IJ1J 2 Ci. B. -JOT, at ,.,,. -.71. ,:> ; ,;„ ,.. j. ,^, p. ,,.-/„;
p. 'J(>7, A. L. Smitli, J.

"The test of wl.other tlicn- ha. h.vn a r-i...al l,v „n|.li,.utiou by
subseqiu-nt legislation is this: Aiv the provisions of a iater A.i so
inconwsteut with, or repugnant to, thr provisions of an ..arli-r A.'t
that the tw., cannot stand together!- In whi.h -us-.s L.,,.
jm/rrwr,'.s vimtninm "l»;,<,„iitr'~Ch„n!„nn;l,„s, ,\r. „/ u;./ n',,,,,

V. Foiirfli Vilij Miihuil Ihuhliiiij SiM„l,i^ lI'*^""] I U H iV>\ -xX

p. ti5«; (il L. J. M. C. l-.',s. at p. l;{(.. A. L. Snuth. J.
' '

'

"Whor- l'arliamenti.n«srsa later A.t wtliunt r-ferenre to an
earlier Aet. and that earlier Act is on-. \vl,i,h iias h,.,.|i in fo,v for
a long time, uiid is, th..,vfore, well known, it s,.,.n.s reas.,nable that
we should try to uonstru.. the two eonsistently if it is p„Hsil,h. to
do so."-///// V. V,un,ijW. [jiMit] 1 K. 15. Ml, „t

J,
,sls; 7;j

L. J. K. 13. /Jofi, at p. .")o!», Ivinnedy, J.

"An enactment may no doubt be repealed by implication umhT
very special conditions. In the case of S,„;n'il v T./wry^,-'
(1M84), 10 App. Ca.s. ^>0, at p. (W ; 'A L. J. I'. !», at p. M. th-re is'a
very clear statement by L<,rd Sclborne of tl... prin.ipl,. which governs
the question of repeal by iniidication. lie thciv .said: 'Now, if

anything be certain, Ac' (see ,i,d,, pp. 4<iN. 4»ili)."~//, W/,/,,,/'

v

Co.t,T, [l!)0oj I K. B. -J Hi, at p. -,'7; 74 L. J. K. 11 'K. at
p. 214, Collins, M. li.

' "

Repeal of Proviso by Implication.

"It is a well-known rule in tli.^ construction of .stutut. >. that if
a substantive ena.-fnient in a former Act is r. praled. that whi.h
comes by way of proviso upon it i^ impli.MJlv rcpeahd also," -
Ilo,:s,i,ill\. JSr,>n {IST-i), L. ll. S (

•. |'. :',] s, at p ;;,s.-) • 4->
1 |

('
J-

140, at p. na. Bovill. C. J.

o
i B

\5
H
X
n
o

3

Repeal saved by Incorporation.

"I5ut there is a rule of coiistiu.tion that. wImtc a statute is

incorporated by reference into a see..,,.] stitute. the repeal of tlu^
Hrst statute by a third -loes nnt ath.t the M.eo,id "-r/,/, / v
Itnnlhinjh (\HS\). .S d 1',. 1,. ,,:i, at p. (il! ;

.-,] ]., ,J . (i. J- |
,^5

1'. 7, Brett, L. J.
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"If II .-ulis(([Uoiif Ai'f liiiiifjs into itsflf hy rcfiTPnce somo of

th'' cliius.T, i.f a ioniK r Act, tlic l.'f;iil .iFfrt of (Imt. u« lias often

liccti lii'lil, i.- tn writi- tlioM- .-••(•tioiis iiitii the now Act ju«t as if

tlicv hud 1 11 iiituully written in it with the pen, ,>r |>rintf<l in it,

ami the nioniiiit vmi liavc timsc chmses in the later Act you hiive

no ucciision to refer to tlie former Ail at all."— //' /' Wixii/'n

F.-tiil, (JSSi), :tl Ch. I>. <li'r. lit |i. (llo; •'>'•
li. J. <'h. »"^H, nt

p. 4)M>, I^)rtl Esher, M. l!

Interpretation Act. |ss!» . ,.' X :,:\ Vii't. c. (;:{).

Sect. -S^ Vi).
• Wl'crc tiiis Act or any Act pa.-i«e<l ;iftt'r the

comniencenicnt of tliis Ad \\>\ .laniimy, \><\W] repeals any other

enactment, then, iinle.--^ the contrary intention appear^. the repeal

shall not

—

" (b) affect tin* pri'vious operation of any enactment i-o repealed,

or any thiii^' duly doni- or :»ufl'<rid under any enactment so

rojieuled."

Repeal of Sections modifying an unrepealed Statute.

'• But then a further arj.'\tment was raised on their [the appel-

lants"] hehalf, for which we are indelit-d to the ingenuity of

Mr. Druce. lie argued that, assuming Lord ('amphell's Act

[!t iV: H» Vict. c. '-4 (The Fatal Accidents Act, iSfti,)] to h..

moditied only hy tho oOitli and 'iOoth se.tioiis of the Merchant

Shippin;; Ad, i".S">4 [IT iS; is Vict, e, KM], and not repealed hy

the Mercliant Shipping Uepeal Act, lM.-)t [17 & IS Vict. c. 1-jo:.

the lu'iditications introduced hy the above .sections ought to lie

taken to have lieen incorporated int.i Lord Campbell's Act. and

that, being so ineori.orated, they must sul sist, notwithstanding the

repeal of the above sections by the Merchant Shipping Amendment

Act. 1st)-,' [','•"> iV •-'•> Vict. c. il^ij. I must confess that in the com-

plications of th.'se Acts 1 felt at the time when this cas- was

argued in som.' degree emharrasM-d by this argument; but e;,

considering it 1 am satisfied that it cannot be supp.>rted. The

modification intro'luced by these sections is not in terms incor-

porated into Lord ("anipbell's Act. it must, no doubt, liavc

affected that Ad so long as it .subsisted, but wiiea it was destroyed,

its effect mu-t hiive ceased. Otherwise, the cnscjuence wouhl be.

that wher»> any provision of an Act of Parliament has Iw-eu moilitied

by a subsequent Act, the modification would not be altered without

at the suuic time repealing »r aUering the origin.".! Act. a proposi-
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tinn whicli oannot. I think. }»• maint.iiiicMl." (i/.i/,,,/,,, v, llirl.n-

ilMt;.-,), L. 1{. 1 CI,. ,>•.>.{. „f ).. ii'.i: :!.-. |,. .1. CI, j.Vj. ,it ,, -.(;»

Turn.'r, L. J.

" TImt nil Aft wliicli, wliili' Mi,l,.4ittiiiiijr ti'iii|">i:ii\ picivisinns

only, iiurport.-' to rt'iiciil a \m<<v |Miiii;,iifiif our uill not l,i. ,,.".1 mm

nitTfly siisiicndiiij,' its .i|M,Mti Imiii!.' tlif cuiivticN .,f tli.'

r<']«>aliiif; .sfatntc, unless th.- int.ntioii of tl,.. l..;:isl .tiM" to »(iiit

• ffei't llf CXlirfJiSt'll, Wits (Icrido.l liv I,oI-,l 1;|1m,|1,o|,,;;-|| ill Wii'i-ili

V. W'ii.illr (iso:;). :i K,,st. .'•i.V r,,,,/,,,- v. .V- \l,„.u.r r.„-

/lorii'ioii, [|M!»,sj I ii I;, isii. lit |.|i -JIM, -'11.",; (,7 I, .). ii II. !(»i^

at p. l(»:t. Collins, L. .f.

Repeal of one Private Statute by another.

(hif /inrilfr sliitxti iiiiii'iil iijiiiil (iiKitlni- ft, null -.tiiliti, ,11 1 III

III/ i-.r/iiiKs i-iiiiifiiiitit . iir iii(is\.iii/ III' uti.^i.sl, iiri/.

" Now, it Illllst Ik- I-CMH'I1,1ic|-1'i| tll.lt tllrx' >|.vr|;,| .\rts, tlloli"!,

ilwiared jinlilic A^ts, mi" siilist;intiiilly .iml in th.-ir ii.itiiif |iii\i,tt'

ones, and it i.s a nilc of jnw tliiit .mr i.ii\;ii.> .Vit ot l'a,lii,ii,fnt

cunnut repeal anotlier, exiept liy i'X|i,e,> niariiii.iit : tinie is no
sueh enat'tnient in the del'end.iiits" Ait in ,-.t, nine to those of th<»

phiintilf; and the latter an' tli. n foiv. j conMiJei-, unalhiteij hv
the former. I have said that, in my opiniMii, tlie inle of law as

to t!ie construction of .such Acts is i,ot to do anything: wiinli would
be in ettWt a repeal of any clause, unless in a suliM.,ji„.„t ^I't

fome words are inseiN d which wonM o|ieiiitc as an e\|iicss leoeal

of the former. That apjieais to he the rule as laid dowi, liv the

learned Judge .lenkyns in .So' i'mil!, f/i-n,/'.^ r ',,.v, . ie|iorled in his

work called • Eijjht Centuries of Ke]io,ts,' the Third Ccnturv,

Case 41, p. l-JO."— /'//, Tik-/"-^ oI thr lti-L.i,l„i,l J),,,-/,- \-, A,,,-,/

(l,s.>{), 2i 1.. .1. Ch. l.J7, at pp. 4"»s, l-V.t ; 4 D. 3J. iV: (i. 7;;.'.

Turner, L. J.

When- two stat res i,'i\c autliority to two piililn- 1. i.iio to

exercise powei.-. which cannot. ( u>i.vtcntly with the ol.je, t of the

legishlture. co-exist, the eaili.-r niii-t 11. •s>aiily he ii|icil.d hy

the later statute."

—

Jlnr \. Tl.r .]/, /i,i/„i/ii„„ /;.//./ i,f H'uiLs

(l.%2i, l-J C. 15. X. .S. ICl. at p. I7J; ol L .) . ( . V. JJo. at

p. i-.M, Erie, C. J.

5
' i
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Repeal by Non-uaer.

'* All Art nf I'lirliriiiionf cixiirmt 1h> rf|»'nl<'<l by non-uw^, not-

wifli»ttiiii(liii}r iiiiy i)niifii'i' tlmf miiy liuvi'iibtniiu'il t" tlu'CDiitrnry."

— Whilr V. //'/'-/ I
ITMM). •,' T. U. v!74. lit p. •,»7"», /«c <•"',,m.

"Tlioujfli, wlitTc tlif W'lrils i>f an Act nf r.iiliiitiu nt an- lilniii.

it ((iruKit 1)1' r«>|M'ult<l )>y n'in-iisii\ yet wlicn- tht-ro liiif* bwii a

n'rit'* of imi'tii'i'. witlumt iiiiy i-xii-ptioii. it (J'm-x ii j^n-iit way to

HX|iliiin tliein wIhtc flicii' i» any amliigiiity."

—

l.ci'ili v. Kint

(17.><!tl. * T. \l. ^tti'.'. lit jt. :<ti4, hor<l Kfiiyon. ('. J

"No (loiilit exists tliat a I^li1i^ll Act of Parliament ilocs not

iHjconu' inoperative by mere non-ii>cr. however lon^r the time may

have lit'cii niiice it was iinown to liave lieeii actually put in force:

but the fact of noii-iiser may be extremely important when the

question is whetluT there has been a repeal by implication."
—

'/'/"

ludhi (No. -J) (l^ti4i. IV .V L. J-.M. at |.. -'/l ; ;i:» L .1. A<1. liM.

Dr. liUshiiijrton.

"It is cpiite tnio that neither contrary praetiet' nor cHsuse can

rPiM'al the j>ositive enactment of a statute, but eonteniporonoous

anil continuous u.sape is of tlie ijrentest ethcai'V in law for (b'ter-

mininp the true eont*truction of obscurely framed doiuTueiits."

—

II,Unf\. rmr/nis (IS711. L. U. '• r. «'. r.d,-., at ].. t!.">0, Lonl

HatheHey, Ii. ('., delivering tlie judgment of the Judicial ( 'om-

mitteo.

(See also iiiifr, p. 4')4, "Obsolete and < JbsoW'ent Statutes.")

Repeal and ^e-enactment.

" Their lordships . . . conceive that, in dealinf» with a

statute which professes nieiely to repeal a former statute of limited

operation, and to re-enact its |
rovisions in an amended form, they

are not necessarily to jircsurie an intention to extend the openitioii

of those ]irovisions to (^lasses of jiersons not previously subject to

them, unless the contrarv i.s shown ; but that they are to determine

on a fair construction of the whole statute, considered witli reference

to the surroundiii}; cinMimstance.s, whether such an intention

existed."—/y/(«n/ v. MrL',r/,/>i,i (Is;-,)), L. U. 4 V. C. ")4;i, at

p. ','){); \2 L. .1. J*. (1. IS, at
J).

2:5, Sir W. ColviHe, delivering

the judgment of the Judicial Committee.
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FffFtrl 0/ l{r/Hii/ mill /,' ihiirliiniil inUi nr ,iiUii„il „iu<l,tir'ilii>ii m
liifiiri' Shiliilis.

Int»>riirftati<iii Ait. IM,M!( ("..' .*^ :.:{ Virt. <. ;:.!.

8««ct. W (1). " WlitTn till* A''t iir liny A' t \v.\-.^,',\ .iltiT 'li.. lum-
nu'iii'tMiK'iit c.f tliis Alt [l>t .l.uiimrv, Isiin' n'|":il- uml rf-.-iin, ti.

with or witlimit iniiditii'iitioii. unv prnvi'^iiiiis .1 n tnriiiir Ai't,

reffrt'iicws in any ntlicr Ait Id fli.' in'ivisions >m iv|i.m1.m1. .slnill,

iinli'sn till' I'ontmry inti'iitinn n|i|HMrs, !„• i .ni^dii'd ii> .liTiii'fx

tu till' j(r"vi>ii(iis so n-ciiartfil."

"Winn tlic niiMlificatioii fnki-i tin' l>nn ot lAtfiiiliii:.' and imf

niiiTuwin^ till' fiinnfT i>riivi>ii)nH. ii mn'Mints Id u t liticntidn

williin till' int'uninf: i>f tln' InfiT]irt'tiitiiin A<l in

tlifse i\i\yti till' I'liwin;.' of Ad!* ni<.ilit'yinp i\i>tin;.' •.tufiitc* is

ii'if infri'i|iii'nt. ninl tin' i|iiitt<ni!iii \- .•nfitlctl ti ivlv on tlu>

Intl'r]ir)'tiltii)n Art." - Shii ns \. Il,„,riil S/,^n,, \iiiiii,ih'i:ii Co.,

[!!»'•:?] I Iv. H. S!»(i. „t
J..

S!U; 7J I, .1. K. |!. HT.i.t |. fjil'

•Stirlinjj, 1j. J.

Repeal with Saving Clause.

*' Wliffo ynn liavi' ii ri'|icnl, ^mil ymi Ii.im' hUw a s.ivinir iliiusc,

yon Inivc to consi'lci wln'tlicr the >iili>lituti'il I'niii tini'iit inntniiis

iinytliing ini''iin|iiitilili' with tin* jinv i.'usiy <'vi>linj,' ciiiiitniciit.

Thu qut'stion is, iVvi- or No. is tliiTc iiiroinpMtiliility iM'tvvffn tint

two!' Ami in tli'isi- cusfs tlii- juiip'>. in hoUlin;,' thit tiiiTc wns u

wiving claust' larj^i' cnonf^h to iinniil tin' i'c|M',ii. saiil that yon ninst

8t'»' whctluT till' trnc cfl'i'i't wiis t" suhstitntt- soini'thing iiii'oni-

]uitihh> with tilt' t^niiitini'iit in the Ait ri'iK':ili'ii ; iiml tlmt if you

fimiiil soini'tliiiijr in tin' rrpc.ilin;.' Act iiiriiiii|i:itilili' with tin-

(jcncral I'liui'tniciits in tin' ivjieiilfil Act, tin-n you niiist trnit tlit>

jurisiliction iiiiiliT tin' ri'|iealeil Act as /</•« t'liitn wipfd I'U'. Thiit

is si'ttlt'il hy tin' cases of /// rr /tiisfr,/,/ (|s,S(l;. :]> CI, j). r.'.j ;

V> L. .I.Ch. 1(>7 ; and //>iiii, v. Sonnrfo,, (IMHi), .'.") \l I! 1 >.

-':{!»; -.9 L. J. n Ii. l-.'o." [,> ,-r A'.. [I'.hm;] l Ch. ::\\\. at

1>. 7;u;; 7i» L. .1. Ch. \>\, m p. »,•;•. Collins. M. U.
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Testator Inops Consilii-

IVill.s (iir iiioir fiiroiinil in liifcriirifdfiou thmi fwiwil ihiih.

" I must not, liowevcr. omit, tlmt iti devises by last will ami

testament (which, lieing oftou drawn ui) when the party is '>'v;.v

coiistlii, iir<^ always num' favoured in I'onstruction tlian formal

deeds, which are presuTUcd to be maih' with f^reat caution, fore-

thoufrht, and advice) . . .
."—'2 ///. Cum. p. 172.

"That a devise be mo>t favourably exjiounded, to pursue if

possible the will of the devisor, who for want of advice or learniu;;

may liave omitted the legal or jjfoper jihrases. And therefore

manj' times the law dis[)enses with the want of words in devises,

that are absolutely requisite in all other instruments."—2 HI. <'<iiii.

381.

" In the case of a will, the testator is suiiposeil to have been

l}ioi).t ron.\i7ii,ani\ on that ground alone a greater latitude is allowed

in the construt-tiou of Ingal terms."

—

Lcin'.s v. lici-s (l8-"(i), ')

K. & J. l;J2, at p. 147, I'age Wood, V.-C.



WILLS.
4SI

Tlie ground on wlueh the Courts I.rvo ,l...l„n.,l a t.st.tor's
will vo^l for un....rt,tinty really is tl.af the f..,.,,,,. ,va. /»„;,".

nnOOJ.rh. :n.,„tp. :ui,;,;,. I.. J. rh. ^.u, ,t .'
^^

r'arwell, J.
i .

Illiterate Testator.

"Every inaocurncy of fjrammar and every ini,,ro,,rietv of term,
shal be oorroete.1. if that intention [of the t-st.tor 'ennsi.tent
with the rules of law] he dear and n.anif.st."_7'//-//,,vvo,, v
Woo,lfor,i (I7!»!»). 4 Yes. -i-il, at ],. Ml 1, Lawrenee, .1.

"The testator appears to have heen an exeei-dinglv illit.Tute
man

;
and the rules of grammar and the usual n.eaninj. /,f te.hnieal

language may he disregarded in fonstruin<r his will Hut we
cannot strike out from his will any word ul,i,.|i, standing where it
IS, has a elear and ^.finite operation in the di>i,(.sal ot his propertv "

-//.//v. n'un:„ a««l). i> H. L. C. 4-'... at p. 4-'7. Lord Can.p-

Rules of Interpretation.

Rules of Interpretation and Rules of Law Distinguished.

" Wills, and the construction of tlieni, do more perpl.-x a man
than any other learning, and to mak.^ a certain construction of
them, this <:r(rilit Jiirispniilntfiiitn (irtnn : hut I have lear.. i this
good rule

: always to judge in sue i cases as near as mav be, and
according to the rules of law, and in so doing 1 sliall n(')t err "—
Jiobtrf, V. Eofxrt. (Km), '2 Bulst. I'J.'i, at p. ViO, Lord Coke.

" In my opinion, rules of construction and riles of law differ
very broadly in this point of view: that one [rul.- of cnistruc-
tion] is a rule which points out what a tWrt sii,.uld do in the
absence of e.xpress or implied intention to the contrarv

; the other
[rule of law] is one which takes effect wh.'u certain conditions are
found, although the testator may have indicated an intention to
the contrary."—//, /v ('„„>,></. Cuu;i,;l v. Lurkmiu (i.SH?) o7 L T
~'8o, at p. 290, Fry, L. J.

Importance of Rules of Interpretation of Wills.

" The Court must proceed on known princij.Ies and established
rules, not on loose conjectural interpretations, or by cmsidering

i
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what a man mavW imagined to do in the testator's oircumstances."

-Shphnson v." Henthrotv (17.-|S), 1 Ed. -M, at p. 4:J, Henley,

Lf)rd Keeper.
" But the niles which are tn govern the eonstruction of wills, as

well as of all other written inj^tniments, are now very dearly

establi.shed, and it is impossible to overrate the importance (not-

withstanding all the temptations from siijposed liardship or pro-

bable intenti(m) of steadily, strictly and faithfully adhering to

those rules, for the sake of the great interests of society in avoid-

ing litigation, and nffoi-.ling the only chance of obtaining as much

certainty in the constru<tion of wills as such a subject is eapab' >

of. It is better, as Mr. Feame said (p. I":}), ' that the intention

of twenty testators every week slioiild fail of effect than that the

rules should be departed from upon which the security of titles

and the general enjoyment of property so essentially depended."

—Mhott V. Mi,l,lht(>>> (lS")f<), ~ 11. 1- <'»*<• f'f^. at pp. 11:5. 114;

28 L. J. Ch. 110, at p. 114, Lord Weusleydale.

" With respect to wills in particular, it is far better to have

settled rules which will enable the members of families to know

what the law gives them than that every variation of Innguagc used

by a testator, or his lawyer, should entail on family after family the

costs, the lieartbiirning and misery of litigation."-- Wnkr v. Vorah

(187(i), 2 Ch. D. ;i4s, at p. -i-u \ 4o L. J. Ch. •><:}, at p. o:i:.

James, L.J.
" We are bound to have regard to any rules of construction

which have been established by the Courts."— IMph v. Catrid-

(1879;, 11 Ch. D. 87:5, at p. 87S ; 48 L. J. Ch. 801, at p. S04.

Cotton, L. J.

Application of Eules of Interpretation.

Riilex of -Dtn-prcMion are xiiiipf;/ niks to he applird ir/im- thm-

ix HO (/('fiiiifc rxprcmoii of iiifoifioii in f/n' in'//.

Rll/en of iiifcrjirrfufioii arc on/// infcif/rd to /lii/ ns ir/irii t/inr /<

amhigiiif.'/, fni(/ ii»f to nwl)/,' hk to (jit rii/ of f/ir ,:rpr,'s..

u-onis of tlir fcxtiitor if f.r/iirsstu/ in vicnr /(inf/nn;/''.

" The Court must, in each case, apply the admitted rules to the

case in hand, not deviating from the literal sense of the words

without sufficient reason, or more than is justified; yet lUit

adhering slavishly to them, when to do so would obviously defeat

the intention which may bo collected from the whole will."—



VVII.l.v.
48.3

^%Wv. lilnhr (1S::{,, L, l{. s E,. „;„, ,t . „;,. 4,, y j p^
101, at p. 104, ni„..kb,.n.. .1.. .l.liv....in, tl. ju.],„...„;\.f t'l e
Lxc.l.equorrha,„b..r ,BI,...klMn.n. lv...ti,.g. M-ior. ( ln,v.. an.l
HonyiKivn, JJ.)

"As regards ,.ur duty when wills ..om.. l„.fon. us f .r ....nstruc-

word, of tl... will I say tl.at. for tho pur,,,... „f ..ulHn, atfution
to the argumont that, „, the absence of any rule of law laid down
or established by ,.asos, we are at liberty to ..„„strue wills us
onhnary mtelhgeut persons would d.,. TiH.re is a fulla.y in this
Weareb.undto have regard to any rule, of ...nst ruction which
have been established by the Courts, and subject to that wears
bound to construe the will as trained legal u.inds would do Even
very intelligent persons whose minds „,,. ....t s„ trained are acus-
tomed to jun.p at a conelusion as to what a p-rson means bv eon-
sidenng what they, under similar cireums.an.es, think thev wouM
have done That is conjecture , ly, ,.,,1 .onjeeture on an im-
perfect knowledge of the eircm .nees of the case, because the
tacts known to the testator may not all be before them, an.I the
estator s mmd. as regards the attention to be paid to the claims of
the different parties dependent upon him, may not have been
constituted as their minds are constitute,!, so that it cannot be
concluded that lie would have acted in the ::•,„.« way as tlieyWe therefore must construe the will as wc should construe any
other document, subject to this, that in wills, if the intention is
shown, It 18 not necessary that the technical words which are
necessary m some instruments should be used for the purpose of
giving effect to it."-/.',,//./, v. r,,mV/!- (1871)), 1 1 Ch I) S7.'i at
P- 8/ 8 ; • L. J. Ch. 801, at p. 804, Cotton, L. J.

" I =i.- -u no way disj.osed, if there be any definite canon or
rule ol ...onstruction established, to depart from that, because tliat
must produce uncertainty."-/;, ,v A,h,n,. ,n„l thr Km^inuton
1'-sfr.,{lSSi),->7 Ch. D. :m, at p. 409; .54 L. J. Ch. 87, at
p. 9->. Cotton, L J.

" As regards the construction of wills, I cannot agree to the
departure from well-known rules of cnstruc-tion which appiy
unless the testator has expressed a different intention bv the words
which he has used, when of course sueli rules will not apply "—
J^rr B,HhoH\ Tru.h (I880), >« Ch. D. .rj:{, at p. o-K,. Cotton,
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" Beinp a nil.' of cf)!) struct inn. it is U> bo followed onl}' wlie

the testator 1ms not eNjiresMMl liis own intention, 1ms not ijiven

any otlier }jfiii<le to the Court which has to consider his will."— /«

/v C,>iinf</, Cuinu'/ V. Lirl.niiui (l^H7), o7 L. T. '.'H."), at i>.:if^7,

Cotton, L. J.

" \11 rules of construction nre simi>ly rules to be applied where

there is no definite expression of intention in ihe instrument. If

thers is, you do not want any rule of construction. Evtai wlien

it has been laid down as a rule tluit certain words have a particular

meaning, still, if then- is any expression in the will which shows

that the testator intended to usi' them in a <liffcrent sense, we

must gi\e them the meaning wliicli he has shown that he intended

them to bear. Rules of eonsiruetion are only intended to aid us

where there is ambiguity, and not to enable us to get rid of the

exjuvss words of the testator if expres.sed in clear language. Tiiis

view is supported by the ob.servations of Lord Ilalsbury in

Lmikr V. l>n/r></ [(ISSS), ]:\ App. Cas. -,'04, at p. :{(U ;
•')« L. J.

P. C. 1:{, at p. KJ], where he said that it was the duty of the

Court to construe the words of the instrument with such help as

could be obtaine-i from tlie instrument, and not to look at rules

of construction as positive rules to which 'Ifect must be given

even where the testator has expressed a different intention."—

In ir Ilaiii/if, Shji/ini v. Cinn<ii<!//,i.ii. (ISJ^S), -VJ Ch. 1». J-Jti,

at pp. V^^, 4;{.>; "»S L. J. Ch. Jl-,'. at pp. 2 Hi, -,'47, Cotton.

L. J.

" I must apply any established rule of construction whieli lias

been adopted by the ('ourt."— /w/'-//-.S'/////// v. Purticll, [Feb. >. 'i.

l;)0;5] 1 Oh. 4.s;{, n.t p. 400; 11 L. .1. Ch. 4b8, at p. 47(1,

Buckley, J.

" My lords. I conft-ss I approach the interpretation of a will

with the greatest possible hesitation as to adoj^ting any supjioscd

fixed ri'l ^ for its construction. It I can read the language of *'\i'

instrumert in its ordinary and natural sense, I do not want any

rule of ccustructiou ; and if T cannot, why. then I think r)n(> ii;u.-t

read the whole instrument as well as one can, and conclude what

really its effect is intended to be by looking at the instrument as

a whole. ... I protest ; gainst the notion that any canon of

construction entitles you to indulge your imagination and go into

what the testator would have said if he had thought of it."—

In,lvrirwk v. Tntrhrll, [March In, 190:}] A. C. 120, at p. l-'-'; 7-.'

L. J. Ch. ;5!»a, at p. ;3;»4, Earl of Halsbury, L. C.
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•• When r has., tl... h,„„„,r of ,„vsi,li„jj ;„ tl,i. (•„,„( .„„, ,^„,
ealW ujion t-. il,.f..nni,M' ,,,«..> u]..,,, f) „stn.,ti.,n n( wiU. [
fm,uently tin.l tlmt I mm, pns.nt..,! Ky m.,,,. rul. „f ..onstn.tion
fr..nMl...i(linjr ,„ H,.,.„nlanr.. with t|,:,t \vl,i,.l. | l„.li,.v, t.. 1,.. tli.-

real infcnfion of tl,,. t...stiit..r.'"_/>, ,, l;.,,-, „.„.. rtl.. I'.iu:, >v\\ \

at 1. .>
; 74 L. J. (

'1,. .i.V;, ,,, ,, :;.-,;._ ,,„,,, aK-m",,,,.., ( \^
••I have att..i.ii,t...l tn ,]„ in ti,i> .mm. u|,,,t I l„n.. v-rv „tf..n

done ht-forc in jjiviiifj ju.l-m.nt iipnii tli- suhj,.,.! ..f „ will. My
intention is, if I ,,,n, to ,o„.stnH- tli.. will wi,i,.li is iMfor.. us its-ff
an.l give the natural niranin- t,, tl,,. uo„]s ,,n.l fh,. s..ut..n(.es
therein ..ontaine,!. I l„.li..ve that half t li|[i,.ulti..s hav.. ans,.n
by ailoptn.fr some wonls that l..arn..,l ju,L-s l,..,v,. us,.,l on anoth-r
o,.easion with ref..i...n..e to aiunlier will as if it v.as a ,a,ion of ,.on-
struction for all wi\W~(l„rrlii<ir v. MiliUl,,lt^ ' jiM);] ,\. (' -J-v,

at p. -J'^O
; 70 L. J. Ch. ;VJ7. at j.. -VJS, Earl of' Halsburv.

Artificial Rules.

A irill—,si„x!,illn (>,„ of p,rm„.,l i„-i,,,n-hj—,„ujhf t„ h, i„tn:
l,nM mcor,li„,i to fh,- nih.s uf i„frrpnt.ifm, ,ip,,li,vl,l, h,
oil .lonunnih (.vv ante, ,,p. y.-j-Stl), ,n„l ml Hmmli,,,, t„

iirtifivinl ri(lr>i irhivh hm-v },n-u ,-,irrlr>l I,,,, fur.

A n-ill „r rral i.ropvrfij in ,rhivh iirll-hno,,;, l,rhi,i,;,l ,nn-,l,: „n,l
/>/u„s,:s are «.W oii;ihf f„ />,. ,;,„sfni,,l iuronluHj l„ Ow
vstiihlhhni teclniirnl mean!,i,i(,ts,uli m.nls ami phras,.. (S,.e

also/W. p. .-,48. "Technical Woi.ls and Expressions;')

•' I agree with the lato Master of the Rolls (Sir Oeorge Jessel)
that the ai-tifieial rules whi..h have been laid down for thr eon-
struetion of w-'ls have been carried too far, and that a will
especially one ox personal proju-rty, ought to be ..onsfrue.l are-rdinc^
to the rules of construction appli.abl.. to all documents, and n.It.

according to such artificial rules. What 1 am saving does not
apply to wills of real prop,.rty, in whirl, well-known te,.hni..al
phrases as to realty are us.-d. and where, therefore, surh will
should be construed according to the establish..,! technical m..anin-
of such wor.ls of art."—/,, ir li, ,l.s„„\. Tra.i.. (jssr,), -js (

'h. ] ». .yj;}',

at p. .V2.J
;

.j4 L. J. Ch. 044, at pp. (J4->, tilC. I3r. '! If. It
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Comity of Nations.

The coinitji of mitiirix is, tni<l nir must Ac, iincirfniii, uttil runiiof

hi' ritliiiTil to mil/ rrrfiiiii ni/r.

"Tl lire is indeed gieiit triitli in tin- renmiks which have been

juilieittUy pr()niul}j:utfd on this !*ul)j<'(t by a liarned Court. ' Wlieii

so many men of great talents and learning are thus found to fail

in fixing certain jiriiieijih ~, we are foned to eomlude tliat they

have fttiletl, nut from wan- of ability, but because the matter was

not suscejitiblo of being settled on certain principles. T'ley have

attempted to go too far, to define and fix that which cannot, in

the nature of things, be defined and fixed. Tiiey seem to have

forgotten that they wrote on a ijuestion whieli touched the comity

of nations, and that that comity is, and ever must I uncertain
;

that it must nec»'ssarily depend on a variety of eireunistances

whieh cannot be reduced to any certain rule ; that n.. nation will

suffer the laws of another to interfere with her own to the injury

of her citizens ; that whether they do or not must depend on thf

condition ol the country in which the foreign law is sought to be

enforced, the particular nature of her legislation, her policy, and

the character of her iustituticas ; that in the conflict of laws 'u

must often bo a matter of dou'^;t which should prevail ; and that,

whenever a doubt does exist, the Court, which decides, will prefer

the laws of its own country to that of the stranger.'
"—>Story on

the Conflict of Laws, s. vJH (cited by Furwdl, J., in In ir Juliiixiin,

Roberts y. Atloniei/-Ge)wiiil, [liWi] 1 Ch. S-,>1, at pp. SJO, S-tl)

;

72 L. J. Ch. 682, at pp. 084, 680).

" As has been well said in an American case of Hilton v. (iiiijut

[quoted in Muir on Contiict of Laws, p. ti], 'Comity is neither

matter of absolute obligation nor of mere curtesy and goodwill.

It is the recognition which one naticm allows within its territory

to the legislative, executive, or judicial acts of another nation,

having due regard both to international duty and convenieme,

and to the rights of its own citizens or ai other persons who are

under the protection of its laws.' I cannot think that 1 should

have due regard to such rights if I were to abrog te our own

ordinar}' rules simply for the sake .)f securing uniformity with the

views taken of those rules by another country."—//* re Johnson,

Bob'^rtsy. Attonieiz-deiiera/, [1903] 1 Ch. 821, at p. 829; 72

L. J. Ch. 082, at p. U84, Farwell, J.



WII.I.s. »s;

Testator's Domicil.

(a) A ilniniiil /« //// luliiHiii, i,l,„li Ih, 1,1,1- rniifrs /„/.;,„ „,i

niiliriihiii/ mill ,i ,„ii„t,>i itli,,;h>i Ihr „„i„ ,iff,'ii/.H t„

liimsilt' till' iiiiiniriiHil hiir mul vii.-<li,„is ot Ihul ininilri/.

(b) No mini is ii-ilhuiit ,1 ihniilril i,f nrii/ii,, \.r.,t/ii ,l,„ii„il iif

liix fllliir it' tin ill, 1,1 }„ l,ii,ti,„,,t,, ,„ till- ,l„,ii„il „t Ins

iniitliir it' illiiiiliiiHil,',

(c) Thrrr uiilij III' II iliiiiiii'il 1,1 iii'iiin,. i.,.., ,/ /,//7/,, ,„ ,/ ,l,„„ii',l

lit I'liiiii'v, i.f>., it, I' rliuii',' III II p, fill,ni, III 1,^1,1,1,,; 1,1 ,1 ,1, „.

I'Ollilh'l/, flint is, lint his rulliiti'l/ 1,1 ,iri,/iii, U'l,, ,; ,1 ,li,lllil'il

lit iil-lijiii is iiriiinl, it li,s II I.,, II tin /I, I'M,,, nil,, iissiits II

I'hiliiiji' of iliiiliiril til isliililisli it.

(d) Till' ilnmii'il nf orii/iii mni/ l„ utiiiiiiiislml I,,/ ,i, t <//' Imr, ns

I'll liinrriili/i' {ill till' riis, lit' ,1 ii;i,i„i,i}, ,.ri/r /,„ /if,.^ ,„

Hi'iitiiti'v ift'ili'dfli, lint it I'll II 111,1 1,1 it, st, -III), it I,,/ till- irill mill

ilvf of tlir iimtij.

(e) Till' iloilliiil of ornjiii r/ini/s iniil inllirri's tn tin siil,j,,t i,t it

anil /iririiils until nil mtnnl ilmni/i' is niinlr l.ij iili„l, tin'

lin-siiniil status of iinotlii r ilmniiil is nn/iiiri'il, ,il„,i',i/)i,n

till' iloiiiii'il (if orii/in rini'fins i,i n/iii/iniri' iliiiim/ fin'

ronliniiiniri' of tin' iloniiril of rliniii'.

(fj /// orili'i- to aninin' ft ni ir ilnniivil a nnni must Iniri' n fijiil

inti'iitiini or ili'tirniiinttiiin to strip liinisilt' nf liis nntiiiiniliti/

or in iiflii'r irorils to rinoiinri' his l,irth-i ujht in th, jiluvr of

his oriijinal iloniiiil.

(g) Till' iloniiril Iff oriijin rrrirrs anil rrists n mnr thiri' is no

othir iloniiril.

(h) A iloniiril of rhoirr riiiinnf r.rist in ii roiintri/ irhi rr tlir Imr

ri't'nsi'x to ri'i'Offnizr n iloniinl nt rhnirr.

(i) To fhr Court of the fistnfor's iloniiril hi lomis tlir intrrpvilii'

fioii of his mil.

(k) The lair of the iloniiril nt thr finir nt t'lr tisfntnr's ilrath is in

ijrnvriil thr lair ijorrrninij his irill nnlrss thn-r is nnij rnisini,

from thr iiatiiri of thr nill or oHiiririsr. to .^n/i/msr tlmt thr

testator nnulr it n ith rrfrr, nrr tii thr line of sonn iithi r

roiintri/.

"Their lordships, however, do not wish to iutiniato any douht

that tlie law of the domicil at the time of the d<atli is the

governing law (see Story, Conflict of Laws, s. 47;5), uor any that

5
s
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Si

the utrthito 7 Wi'.l. IV. it I Vi.t. c, •.>»; (tho WilU Aot, IH;)7,

applim only to wilU of those pontonn wlio coiitimio to have iin

Kiiglinii (lomicil luul iiic <oiiw«|iifiitly re^iiliiti'tl hy th« Kntflish

luw"

—

Hrimir v, /Wti/i'iii i In:>7), lo Muoiv, j'. ('. ;t(Mi, ,it

p. .JofJ; 1 DfuDf, Kif. U»<p. I'f2, Fioril Wt-nHlcyilalc, in di-livcrinfi:

the jlltlgllli'llt ol flic ('•iirf (rif.il liy Stillilljf, J., ill /n c, /V/o,

T»,>i/ii, V. Latfrr. [|!Mh
^ |

(
'|i. HJ, lit p. I'.l ; »i!» L. J. i'h. 'J-,'.*),

»t pp. 2-^. iW).

"t'ircmi'Mtiiiiit'H nitiy ht' so stroiif,' u^ to Itiul iricsictiWy to tbi-

inff'ri'Ui'c that n pi'r«on (Idcs nicnn i/xn/rtiiis in ilh, i.nit ir /mfrinhi.

Kut that in nut a priMinipti'in at wliich we oiij^ht oasily to anive,

niort' I'spt'ciaiiy in modtrn tiints, rhi-n thf fucilitici f<>r fraveiljiig,

and tlif variiiiis induci-nn'ir for jjcasiirt'. for iiu-K'sity, <ir for

economy, ko frtciucnti}' lead ix'inons to mako t('iniio'".ry rosidcntcr*

out of tlieir native country."

—

'^'/iir/,;r \. Hunu (IHo^), 7

11. L. Cas. lv;4, at p. V,<), ' o'rd Cranwoitli.

" To the Cour' <if the domicil bclon<,'s tlic inter] "relation and
construction of tlio will of the testator. To d'temn'ne who arc the

ne.xt of kin or heirs of the personal estate of tiie testator is tlie

prerogative of the judge of the domicil. In sho-*, the Court of

the domicil is the /uriuti coiicnrxus to wiiich the legatees under the

will of a testator, or the parties entitled to the flistribution of the

estate of an intestute, are required to resort. To these general

rules njust be added a remark or. tlie great <lauger and iue.\j)ediency

of the Court of u foreign country taki g upon itself the tusk of

interpreting the will of a testator, which is written, not in the

language of tl-it country, but in tiie language of the country of

the domicil. 1 entirely adopt upon this point the opinion of

Lord Lyndhurs in advising youi lordships in the case of Trattir

V. Trolfn- [(lH-,'-<), 4 Bligh, n". S. rAyi]r—Km,l,i„ v. Wylir (IS(i-J),

10 II. L Cus. 1 at pp. l;{. 14; 31 L. J. Ch. 4tt:.', at p! 405, Lord
Westbury, L. C.

" In ordei to acquire a new domicil, a num must intend

qiiritriiiin in illo i:-irir /xt/ridiii."—Moorhoiixi- \. Lord {l>''V-\), 10

H. L. Gas. 2-r>, at p. im ; 32 L. J. Ch. -JtKJ, at p. 2'J,s, Lord
Cranworth.

" The will must be construed according to the law of the testator's

domicil. Tliat is a proposition for which I need refer to no autho-

rities. It is enough to say, that nearly all of them are mentioned

in the text and notes of the well-known work of Mr. Justice Story,

who lays down the rule in these terms [Conflict of Laws. 7th cd.
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i«<;»

I«7'J, iit ].. -VtM] :
•

I,,., ,„ |,r,„-,.,..i; |„.

of tl... mU'H hy wl,i-l, will, ar, I f.Ma.,,. ut. h,v f. 1,.. i,„ ,,,„,.t..,|.

wty^.. • t.. fl„. 'Mii,;,i,.r,ifi,,n

!• iimiip 111

ul.' ..f tllc

An.l.ii, tlu. »lr.,f ,.la,,., i,, r..^u,.| f,. will.„r„l t.M,„n..nt, ,,f ,„.,.„,.,„l
l.r..,^rty. In m.,1, ,-,ts..> wl,. ,v tl... will .„ ,..,, ,„..,., i, j,,,,,,.

'"' !''" f •"• 'I'-'-i''! '•; III- t.'MMtur. tl,.. ;r,.n..,,,l

.•.mimon law ..s, ,ha. if i, t.. Ih „„:,„..,! ,„...„r.lin;r t- tl... law ,.r
"" 1''"

* '"» 'l""'i'il ill which ii IS n.:.,!,.. A «ill. il,,.,.!,,,..

m<ulf..f iMTsoiial ..,fat.. in FM-laii-l, is f,. h.. ,,,,„,,.
|' a,,.„r,ii„„

to th.- iMoaniii^' ,,f fh,. t.Tin- w,^\ l.y t|„. (,,« ,,f Kn;rlan,h ,,„1
*'"" ':"' I"'"'b "ll'li'-. wh..th..r tl„. j,.,|i,,;.l i„,.„i,,'^. ,^, ;„ j,,
meanuig and iiit(ri.i..fatini, Mri,.., i,, Ki,^.|aii,l. or'any ..th.T
r...mfry."-A«,/,,, s. /!.,/„/, ,|s(;|,.

j ][ x M. T'ls ,„ T,,, <,„•'

HfM
;

•{.{ L, J. ( 'h. -s;{. ,., ,, .js-,. W 1. V -< •. „ i,...| i,,' i.^L. .1.'.

in III ir (I'ltii'iiimi's Tiil.\U (iMM ), 17 l, |) _>,;,; ,j,

L. J. Ch. k'">, at p. J;i7

p. iSW; .,(»

" Th." hiw i.s, boy -n.! all .loiiht. ,l..ai- with iv;,raia |., tlf .l.„„i,.il

of birth, tiic.t th« personal »hil„s indirat.-.I I,y that f,.,„, .li,,,,, ,„ .i

lidh.THH to tlu, Mihj.-.t of it until an a.tua! rhai.-.. is n,a,l,. l.v which
the prsonnl .^tufnx ..f aiiothtT .h.ini.il is a. ,|iiinMl. "—/;,// •/

Kn,„,.l!, (!,S(i,Hi. I,. U. 1 u. L. s... .((.7. at p. :il(.. h,.nl r^mx^,
L. C. (filed by Li.nl Miunaght. n, in \Vi„„„s v. AH .11..,

\
pto}]

A. C. •,>«?. ut p. •,'!»(»; :;{ L. J. Iv. IJ. »i|:{. at pp. tlHI. .(17,.'

"Anil nnb'ss you ar.- al(b« to show that witii p,i-f..,t .l..arn..ss

iiud satistWliun to yoiirst-lvt's, it : .|l..w.s th.it th- .lominl of ,>n^r,„

.ontinm-s."— /V.// v. h'niiu.h, (|S(;>|, I,. |; | \\ j^ Sr. :i(i7"at

p. ;{•,'!, Lor.1 W.'stbury (cit...! by Lonl Ma na-ht.-n in \\'l,.,iL y
Atf..Gvi,., [1!M»4] A. ('. -.'.s;, at p. -JIM ; 7.i L. J. K. Ii. tiP! at

p. tJir;.

" International law depends on rules which, beino^ in fr,.,.at

meusui-e derived from the 'tonian law, are coniiuon to the juris-

prudence of all civilized nations, it is a .settled principle tiiaf no
nan shall be without a doniiei!, and to secure this result the law-

attributes to every individual as .si.on as he is born the doniiiil ..f

hi.s father, if the cbiM be legitimate, and the dumicil of tle^ nicther
if illegitimate. This has Wn called the doiiiicil of origin, and is

involunti:ry. (,ther domicil; iu-Iuding doinicii by operation of
law, as on mar:inge, arc domicils of choice. For as soon a:* an
mdividual is .v«* >//.s it is comiietent o him to elect and a.ssmiie

another domicil, the continuance of which depends ujioii his will

and act. When another domicil is put rm, the (b.,iii(ii of origi.i is

for that purpose relinquished, and remains in abeyance during the

c
n
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i

••ottfinuiimi' of thi< lioiniiil nf ihoic** ; but ftM thn (loniic-il of nri|nn

in till* in-atur<- of Inw, iitxl iiHii'|)«>iiilfiit of tin* will of th« imriv, it

woiiM In< ill(llll^i<t•'llt uitii till' |iriiii'i|>ii''> on wliiih it i* )t\ law

iTciiti'tl mill iiMiilii'd to HtiiiiHiM- that '* i.s ':i|iiilili' of )m>Iii^ hy tlit>

wt of till' {Nirtv i'iitir*'Iy ol)liti'rut)'il ami i'Xtiii);uixli«')I. It rpviviii

ami I'xift^ whi'iifVfr tlitTf is no other ilomii'il, aii") it dors nut

ri'«|iiirtt to iMTcpiincil or K'iuii!.titutt'il lUKiiif •! imln, in tlic niunncr

which '\f> iit'ci'MMiry for tin* iii'i|uiMtion 'if a iloniicil of i'hoi<'«>.

"I>on)ii'ii of chiiii'i- in n i'onrln<>ion or infiri'ni'<< whiih tlii> law

i|t>riv)'N froiu tlu' fact of a man tlxin;; voliniturily Iuh hol)> or ihirf

n'xiih'mc in u partiiular |>lar*', with an intention of rontinuin^f tn

n>i«ii|)> then- for an unliniitvil tiin*'. Tiiin in i\ dcmriiition of the

('ir('unn<tnnr«'« which create or eonstitute a (lomicil, anil not a

iletlnition of lu- term. There muht lie a n'^iilence freely t'liosen,

ami not iire>erilH'il or dictateil by aiiy external nececitity, hucIi rm

the ilntieft of ottice, the ili inanii» of creditors, or tin* relief from

illnei'N; ami it tuii^t he resilience tixeil imt for ii limiteil ]ierioi| or

Iiartieular )>nr|io.<4e, but general and indefinite in itc future ci>n-

temjilation. It is true that residence ori>rinally tenii>oraiy. or

intemloil *or a limited |ierioil may afterwiu'ds lieeome genenil and

unlimited, and in such a ease mi Himn oh the ehango of |iur)iose, nr

iiiiii/iiix tiiiDiiiiili, can be inferred the fact of domicil :« eNtalilisliiMJ,

Tlie ilomicil of origin may he extinguished by act of hiw, as, jnr

oxamiile, by sentence of death or exile for life, which juits an end

to the sfiifHx riri/ix of the criminal ; hut it ('unnot lie destroyed by

the will ami uc^ of the party. l>omicil of choice, as it is gained

niiiiiit) tf/firto, so it may be put an end to in the c ,e nnmner."—

['(ht,/ V. r^///// (IM«)!»), L. U. 1 li. L. Sc. 4»', nt pp. 4"<7, loS, Lord

Westbury (cited by Sir Barnes Peacock, in delivoting the judg-

ment of the Judicial Committee in /'/(/// v. A/f.-dm. of Xi-ir South

IVtiltx (I87S), ;{ App. Cas. :i.J»;, at p. •(4.'; 47 L. J. V. ('. .'(.. at

pj). ",'!», :i() ; and by Lord Watson in Alnl-itl-Mixxih v. luiini (l^N'^i.

i;j App. (as. 41} 1, at p. 4:i7 ; :u L. J. P. C. H8, at p. !ll
; and by

Farwell, J., in //( /' Johnxon, llolxrlx v. Attonicji-dciiitiil, [llMi;;]

1 VA\. H-,'l, at p. .V.2G; 72 L. J. Ch. iiS.', at p. ()8i).

" What is a domicil? I have had before me a great numbci ot

authorities, and the conclusion I draw is this, that in order tliat a

nuiu may change his domicil of origin he must choose a new

domicil—the word 'choo.se' indicates that tlie act is voluntary on

his jiart—he must choose a new domicil by fixing his sole or

principal residence in a new country (that is, a country which is not



VVIM,-..
t!»l

bM «..»„f,.y ..f ..HRinn with ,1,-, i„,..,.,i,„. .,; ,.„;,,;, „,..,^
IHT..H1 ..,., i.,...,..i .. r,. ,i„..,. V,.,. „..,, „.„,,,,^.. ,„;^ ^^ ^^

^

;

"7
r"- -••"'->• ""'•>• i^-i i 'in;^ ; ^

^^

l.ttn.
, ,1 jHTMrn n.uv l.us.. ,. „.>i.|..,

| ,.,, ,.„, ^j^;, „ ,.,^,^^ ,

th-rl.,..,.... I ,.,h...v,,.n.,ii.li,.,l. t.,.,. V ,r„.M.l..,.:....: 1,,,
that m what tl... luw n..,ui,v,. Au'ain. ul,,., „ ,|„. „„.,,„„„ „,
'"•'""""•'" '••"*i'»""'-i' Tl.ut .> u ,,,„..„„„ win, I, ,.u„„„t I,' ,|..,?,|..,|
l.y m-r.. l-ngth of fi„„, ,|,., „.,,,.., -o ,i ,,,,.,1 i,n, Iv f|,.. , ,n,i.u
mtu.,. oftl... i„t..ntiu„ ,.f ,1 ,,,„,• /,-,„,, ^ /.;„„.,//, Is;.;,
•J ( Ik l».., is. at ,...•/,'.•; J.-, 1_ ('!,. .i!i;.at,...li»;,.J..,,,.i \l \l••Nnw, a man hav.i.jf a..,,,,,.'..! a .|,„„i.il ,,( ,.|„,„„, „,,,^. ,|,,„.
d-.ii II. witlmul It '..inj; imumlM..,! ,.„ I,,,,, l- a.mur.'n ,.,. v
' omir.l of c-i.,m-; that in t.. s.v. 1... „.ay al.,,,,,!,,,. |,i., ,|„„,i„i| „,
dK.ic.. with.mt a.,,uiii„jr. in otri.tM...... a.iv ,,..« .l.,i.ii.il- j „im.
im .lo.in.il of origin ivwrtH. That -lo. t.i,,.. .. |„i,| .l,.u„'|-v l..„l
\V.•^tbury in T-/,,// v. f',/,,,, (|s ;,,. L. |j. | || |^ ,s,., "m ;it

IT. 4-07, J.>;."_A7„.7 V. /;uwW/(l.s7(i ,.! CI,. |, .-.I's ,^,'
.v",,''.

4> li. J. t'h. (;!).{, at p. ti!M;, .J,.s.s..|, M. u.
• I

- .

" Thi« will, bfing: u.i Knj,'li>l' will, ,„ust ..f ,„,„.>.. i„. ,.,,„.t,u.
iicfonlmg to English law."— /„,-, .[„,/,,„

j
|s>;;,, -.-h 1, |» i;;,

Ut p. (i;iM ; ./J L. .1. CIi. 7!,.(, n, |, ;„, |^.,^. ,
'

"Tht. i.lett of a . lomi.il. inar|,..n,l.nt nl ioralitv. .ui-l aii>.,.g
Mniply from n..-iub<-r«hii, of « ,.rivil..j,,.,l ,o,.i..ty. i. not iv,.„n,.ilal,|..
with any of tho numerou.. <h.(inifions oi ,lo,ni,il to 1... foun,! in
the hooks. In „,o.,t, if not all of th.'s-, f.on, tl... h'o.nan T .,],.

(!",;{!». o to StoryV L'onlliot (.s.vt. 1 1 . aon.i.il is ,l,.tin..,l as i

loculity-a.H the plutv where a man ha.s Lis prin.ij.al e^tahli.shn.ent
and trn.. Imme. I'robuhly I.onl Westlmry was nmre pr..,.is,.|y

accurate when he stat.'d. in /;,// v. h'nu>,,/>, , jMoS,, [,.
j- |

U. L. Sc. W7, at p. .•ijit, fliut .lomi.il is not nie.-e n..si,le'n,M. •
it is

the relation which the law .reates U.fween an individual and a
particular locality or country.' The- same learne,! Lord in r,/„y
V. n/.j, (l,s,j.j,, I,, u. , ,j 1^ .^,, ^^^ ,,^ |, j-^_ ^j _ ,^^.^^^^ ^^^. ^|^-_

acquisition of a residential domicil. said :
' Donii. il of .hoiVe i.s a

conclusion or iuference which the law de|•i^es from th.- ut of a
man tixiug voluutarily his sole or .hief residence in ;. particular

t
n
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c ja ?!
fi S ^

pliipe, with ill! intontion of oontitmiii^'' tf) ressidc there for nn

uiiliinitfd tiint'.' According to Enjjlish hiw. tho coiichision or

inference is, tliat the niun lias thereby attracted to himself the

municiiial law of the territory in which he lias voluntarily settlcl,

8o that it heconies the measure of his personul capacity-, upon

which his majority or minority, his succes.-ion, and testacy or

intestacy must depend. Hut the law wliieli thus regulates his

personal sfntnx must hi' that of the governing power in whose

dominions he resides; and residence in a foreign eountry, without

subjection to its municipal lau s and customs, is therefore ineffec-

tual to create a new domicil."

—

A/>i/-/(/• Mr.•<mi7i v. Fiifo (1S8S), i:{

App. Cas. 4:51, at pp. r-i{), 440 ; 57 L. J. 1*. V. SS, at p. !»1, Lord

Watson.
" In "eneral a will is to be c()nstru(>d according to the law of

the domicil of the testator; ' but this is a mere canon of mt(>r-

pretation, which shoidd not be adhered to when there is any

reason, from the nature of the will, or otherwise, to suppose that

the testator wrote it with reference to the Law of some otlier

country' : Dicey, Conflict of Laws, p. ()l»0."

—

In rf Prirr, Tom/in

V. L'l'ffn; [1!I00] 1 Ch. 41',', at p. l-Vi ; Of) L.J. Ch. -J-''., at

p. •,'{(), Stirling, J.

"It is common ground that this, being the will of a (b)mieiled

Englishman, must be governed by the liw of England so far as

ecmstruction is concerned."

—

In rr Firi/n'^'oiii'-s Will, [l!)0"J] I Ch.

4S;5, at p. 4Sti; 71 L. J. Ch. :i<i(i, at p. 'MVi. Byrne. J.

"In my ojnnion the true view is this—the cpiestion having

arisen in an English Court primarily falls to be deiided in accord-

ance with the law administered by that Court. That lav; distributes

movables according to the domicil at the death ; and, according to

that law, ever}- person Tuust have a domicil somewhere or other,

either of origin or of choice. Wlien the Court has ascertained tliat

the domicil of origin has been displaced by domicil of choice, dis-

tribution of movables follows the dcmiicil of choice; but in order

to establish i new domicil of choice, the Court has to be satistled

that it has been adopted luiimo ct Jarfn—it is essential tliat there

should be both auimiit and /(ufnm. "When, therefore, the law of

the land said to be chosen as the new domieil disregards douii( il

and declines to distribute in accordance therewith or to treat it as

of any force, tnere cannot have been any change of domicil ili

forfo ; and the case is accordingly remitted to this Court as a case

where the pro/misitun has intended but has failed to obtain an
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efTet'tual doinicil of clioico. No ('hiuijjri' is i Ifiifmil mill's-^ tlio

fdvliiiii is provi'il. Mini \\w 1'uihiiii cuniint f\i>t in ,i rpimtiv wliorc

tlie luw rfi'iise.s to rcco^ui/" if. Tin- ivsnH is Ui:it llii> ( omt must
cont'lude that u doinicil ol' ilioicc, iiicllcctiiiil fn iii.;itc ;iiiv lii'lits

iiiiil lialiilitifs <joveriiiiijr tlu' disfiilnitiim of inov.iM.'s in flic

country suiiposcd to liiivc been clioscn, is for fiiis |iur|i'isc no doinicil

at all, and that the iiviii,t,^itiix, thcri'forc. is left with his lioinicil of

orij^in unafft'cfcd."— /// /v .lulnisdn^ Ituhiii^ \. Ati ->lt n,, \\\Hy.\]

1 Ch. N-.'i.at
Y\>.

S-J7. S-JS; 7-J L. ,i. Ch. tlvj, ut
i,],.

OS.!, (;^[,

Farwdl, J.

"Now, the law is |ilaiii, that where a iloniiiil of ori^'in is proved

it lies upon the jierson wlio asserts a ciian-.'-c of ijoinicil to cstalilisii

it, and it is neeessary to jirovc tliat tlie jierson who is alle"-ed to

have changed his doiuiiil liad a fixed and deteiiiiincd |iur]iose to

make the jilae • of his new doniicil his ]MTiiia!ient home."'

—

Wimmx
V. Att.-<ln,., [i!Ml4] A. f. -JST. at p. -Js.s ; :•; ].. J. K. H. (i|:j, at

p. <'l-"), Earl of lialshury.

" Domieil of oii^Mii, or as it is sometimes ealled, perliaps less

accurately, "doniicil of birtli,' differs from domiiil of rlioicc mainly

in this—that its character is more endurinc'. its liold stronijer, and

less easily shaken off.

"In M)!i,in V. Mnnro (l«i<t), 7 CI. iV F. MJ. at p. S7(l, Lord
Cottenham observed that it was one of tlie iirinciples adopted, not

only by the law of England, but generally by the laws of other

countries, 'that the domieil of origin must pieviiil until the party

has not only ac quired anothei-, but has manifested mid earri' d into

execution an intention of abandoning his former domieil and

acquiring another as his sole domieil. . . . Residence alone,' he

adds, 'has no effect i>ir ar, though it may lie most important as a

ground from which to infer intention.' 'The law,' said Lord

Cairns. L. C, in He// v. Kr/nu>/;/ (iscsi, L. K. 1 JI. L. Sc. ;i(t7,

at p. ;ilO, 'is beyond all doubt clear with regard to tlie ilomi<i| of

birth that the personal s/nfn.s indicated by that ternj clings and

adheres to the subject of it until an aciaal change is made by

which tlie personal xfafn-s of another domieil is acquireil.' The
onus of proving that a domieil has been chosen in su]istitiiti<,n for

the domieil of origin lies upon those who assert that tin' domieil

of origin has V)eeu lost.

'"Residence and domieil,' as Loi-d West bury points out [/li//

V. K,,niii/ii ('IS()S'), L. R. 1 IL L. >Sc. ;{o7, at p. )•,'()], are two

perfectly distinct things .... (at p. ;?',']) alt hougli residence may

2
3
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bo somo small prima fwie proof of <lnmieil, it is \\y no means to lio

inferred from the fact of re!<ideii('e tliat domicil results, even

although you ilo not find the jmrty had any other resilience in

existenee or in oouteni|ilation.' liord Chelmsford's opinion

—

U<hiil V. tVy/y (!«)!»), L. U. 1 II. L. Se. 441, at p. 4.jr>—was

that 'in a comiiotitiim between a doniifil of origin and an alleged

subsequently-acciuired domicil therci may bo circunistanees to show

that, however long a residence may have continued, no intention

of ae(]uiring a domicil may have existed at any one moment during

the whole of the continuance of sucli residence. The (juestion in

such a case is not whether there is evidence of an intention to

retain the domicil of origin, but whether it is proved that there

was an intention to acquire another domicil.' Such an intention,

I think, is not to be inferi-ed from an attituoe of indifference or a

dismclination to move increasing with increasing years, least of all

from tlio absence of any manifestation of intention one way or the

other. It must he. to quote Lord Westbury again, a 'fixed and

settled purp()se.' "And,' says his lordship [at p. '•S'l\\ ' imloss

you are able to sliow that with jierfect clearness and satisfaction to

yourselves, it follows tliat a domicil of origin continues.' So

heav}' is the burden cast upon those who seek to show that tlic

domicil of origin has been superseded by a domicil of choice I and

rightly, I think. A change of domicil is a serious matter—serious

enough when the com|ietitiim is between two domieils both within

the ambit of one and the same kingdom or country—more serious

still when one of the two is altogether foreign. The change mav
involve far-reaching consequences in regard to succession and dis-

tribution and other things which depend on domicil.

" To the same effect was the inquiry which Lord Cairns pro-

posed for the consideration of the House in BvU v. Kinrndij
(
lS(i?<),

L. R. 1 H. L. Sc, ;{()7, at p. ;ill. It was this: wliether tlic

jierson whose domicil was in ipiestion had ' determined ' to niakc.

and had, in fact, maile tlie alleged domicil of choice ' his linuic

with the intention of establishing himself and his family there,

and ending his days in that country ' ? In a later case. DdiujIiis v.

noii(//<is (1871), L. R. 1',' Eq. «17. at p. (>4>; 41 L. J. Cli. 74. nt

p. 89, which came before Wickens. V.-C., who was an excellent

lawyer, and, owing to the official position which he long IicM.

peculiarly conversant with cases of this sort, all the authoritic-.

were reviewed. The competition there was between a Scotili

domicil of origin and an alleged English domicil of choice. The
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learned Vico-ClmncpUnr tlinu?1it tlic <a-«' ' a jo^ nlii,,. miil ilitflciilt

one.' lie put th.' question in this way: • Whit has t., ]» h.-iv

considereil,' h»" said, ' i.H wlu'tli.T tiif trstatnr .... ..v.t aituallv
dechired a final and dfliherat.' intcntinn ol s.'ttlin<: in IliiHand. lir

whether his eniuhu't and d.Mlaratii.n l.'ad tn tlir hcli..f that In.

would have deelarcd siK'li an int>'iiti>n if thr ntcs-itv i.i' tnaisin"

the election between hfcountric^s had arisfu. "._//„,/_ .,{ .,., hk,

2!I2
; L. J., at pj). (ild, (ilT, Lord Macnajrlit.'u.

"T take it to be clearly settled—by tlic Av/-/, /,/„/, /',,,„,/, C,,^,.

(188.')). l(t App. ('as. (liij; r./»// V. r-///// Ms(i!i). |,. |;. \

H. L. Sc. 441 ; l{r// y. h'nn„',h, ilSiiMi. I, I'. ] 1| J, Sc. :io7_
that the biu'den of proof in all inrpiirics of this nature lies upon
tliose who assert that a doniicil of oiijrii, |,ns been l,,st, and that

some other doniicil has been ar.piired. Further. I lake it to l)e

clearly settled that wa person who is sal j,,,-!.^ can chanjre his

doniicil without a physical chanrre of |ilace. (oupled with an
intention to adopt the place to which he jroes as his home or (ixed

fbode or permanent lesidence. whieln-ver expression unv be i.re-

ferred. If a ehan<je of residence is proved, the intention necessary

to establish a chanj-e of (bmiicil is an intention to adopt the s.-coiid

residence as home, or in other words, an intention to remain without

any intention of further change, e.Kcept jiossibly for some temporary
purj)0se: see Story's Conflict of Laws. s. 4:'.. and /// n Cnin/iiis/,,

[18:.-2J
{ Ch. !S(I, at p. 192; Ath,n„,i.(;rmnil v. /W///»/,r (iSlil

).'

6 H. it N. 7:{:5 ;
•'{(» L. J. Ex. •..'cS4

; ami l),,,,,,/,,, v. Ihn,//>,.-< i Is? I),

L. R. 1-J E(i. (JIT; 41 L. J. Ch 74 intention may be
inferreil from conduct, and there are cases in which domicil lia.s

been changed, notwithstamling a clear .statement that no chano'e

of domicil was intended. See ]{< .Sf,'>r (1S.')S|. :i H. i^ \. .V.n) •

28 L. J. Ex. 22; and per Wicken.s, V.-C.. in IJ Ivp (141. An
expressed intention to return foi' ii temporary purjiose. or in some
jiossible event which never happens, will not jirevail ovei' a clear

inference from other circumstances of an intention to remain. See

Affonir;/.(,',-iirni/ v. Paffiii/irr (IS(il), ti H. & X. 7-{-'l. at ]i. 7 f7
;

•Hd L. J. Ex.284, at p. 2!»2. jier Bramwell, 15. ; and Ih.^nfy.

GcoijlK'ijiin (187>*), <J Ch. D. 441."— //-/-/,. pp. 2!ll». :i(iii
; L. J., at

p. 02
1 , Lord Lindley.

"I my.self think, in ni}' view of the law. that it is expressed very

well indeed by Lord Curriehill, ajiproved and quoted by Lord
President Inglis, in the ca.se of Shrl \. St,, I (IssSi. 1.') Itettie, .''itti,

at p. !)08. ' It is, I think," says the learned judge. • by no means

.3

r
n
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an easy tliiiip to ostaWisli tlint a man 1ms lost his domicil of origin,

for, as Lord Crunworth Miid in the Piist- of Moor/ioiixc v. Lonf

(ISfi.'l). 1(1 H. L. Ciis. •,>72, iit p. -Js:! ; -V^ L. J. Ch. •,>!»•>, at p. 'iOS

:

" In order to acqnire a new domicil. aceordiug to an expression

which I believe I use<l on a f.)rnier occasion and which I shall not

shrink on that account from rei)eatiii<;, because I think it is a

con-ect statenxent of the law, ' a man must intend qiditfiiiis In lllo

I'jritrrr . /iiitrifn»," and I venture to translate these words into

English as meaning that he must have a fixed intention or deter-

mination to strip himself of his nationality, or in other words, to

renounce his birthright in the place of his original domicil. The

serious chanu'ter of such a change is very well expresse(l by Lord

Curriehill in the case of Domililxon v. M'Chtrr (ISoT), "iO Duulop,

;J07, at p. 'Vil. lie says :
" It [an (inimiii or intention to abandon

one domicil for another] means something far more than a mere

change of residence. It imjiorts an intention not only to relin(]uish

those peculiar rights, privileges, and immunities which the law and

constitution of the drmicil confers on the denizens of the country,

—in their domestic relations, such as those of husband and wife,

parent and child, master and servant—in their purchases, and sales

and other business transactions in their political and municipal

sfiititH, and in their daily affairs of common life ; but also the laws

by whii'h the succession to property is regulated after death. The

abandonment or change of a domicil is therefore a proi'ceding of a

very serious nature, and an intention to make such an abandonment

requires to bo proved by satisfactf)ry evidence." ' My lords, I do not

believe that it could be expressed more clearly or distinctly than it

is in that judgment."

—

Iluntlij [Jlarc/noiivw) v. (liidill, [ l!*'t(i] A. ('.

5H, at pp. <)6, 67 ; 75 L. J. P. C. 1, at p. 4, Earl of llalsbury.

Mobilia Sequuntur Personam.

PvrxoiKil jirujiirtj) is xiih/rcf to ihf hur tlidt (jiinriix flu- /icrnoii (if

flic (iinicr.

" It is a clear proposition, not only of the law of Eiiijldiid, but

of every country in he world, where law has the semblance of

science, that personal property has no locality. The meaning of that

is, not that per.--i 'ual property has no visible locality, but that it is

subject to that law which governs the person of the owner. Willi

respect to the disposition of it, with respect to the transmission of it.
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.'ither by supcossion or fli.- act of tli- j„irty. it f,,ll„ws tli,. l„w of tli,.

person. Thf owner in any country ni;iv .li^pMsc ,,f hiv imtsomiI
property. If lie .lies, it is not the I,,w „f tl„. ..„u,it,v ii, ^vl,i,'l.

the property is, but tlie law of die .ouutrv of wlii,!, he was ,i

subject, that will re-ulate the suc.Ksiun. !•',„ instm if a
forei^'iier, haviiif,' property in tiie funds liere, ,li-s. tliat property is

claime.1 according to the ri-]if nf representation -i^vn bv the law
of his own country."— ,S/// v. »/',/vv/^;,/,- dTiM). 1 II. |il. (W;,",. at

1>. ()!)(), Lord Louj,diborou<,'h, ('. .1,

"The general rule on the subject is. as stated bv Mr. I»i,ev
iCouHict of Law.s, p. I\S\), that 'any will „f moveables whir], is

valid according to the law of th.^ testator's doi.iicil at the time of
his death is valid' in England. It follows that the provisions of
an English statute prescribing fMrmnlities with reiVren,... |,, wills
do not apply to the wills of persons not domiciled in Englmid."—
Ill ly Pnrr, Toilill:i V. L'ltfir. [1!»(»()] 1 ('],. \\-2, at p"

lol ; (;!)

L. J. Ch. •<!•,'.), at p. ,»•,>!», Stirling. J.

• But although tliis [^i„i,l,lliii »,/„,ii,fiir iHrsniinm'] is the general
rule, it is perhaps somewhat too broadly stated in this di.fimi
[Lord Loughborough's, ..iijmi]"- /)„/,n,ri/ v. Jfm-f/ \ S,,,,

[mi] 1 U. B. r,:U\, at p :40; 7(1 L. J. (i. B. :!::, at p. .iSf..'

Channell, J.

"The riglits of the jiarties chiiming in an English Court move-
ables (and there is no (piestion in this case of leaseholds or real

estate) of an intestate depend on the law of his domicil at the time
of his death. It is a «'ttled principle of English law that no one
shall bo without a domicil. Every one takes at birtli the domicil
of his father if he b." legitimate, or of his mother if illegitimate,

and he may in later life acquire a domicil of choice. But until

he does so, or if he abandons his domicil of choice, his domicil of
origin remains or revives. To quote Lord Watson i see J/»/-///-

JL'uxi/i V. Fiin-fi (1S,SS), ].-{ App. Cas. t-'?!. at p. to!) ; o7 L. J. ch.
!^H, at p. '-'l]: 'The same beamed lord [Westburyj, in Udiiy \.

Udiii/ (lS(i<J), L. li. I II. L. Sc. HI. at p. tOS, .speaking of the
aequisiticm of a re-idential domicil, said :

" Dimiicil of clioice is a
conclusion or inference which the law derives from the fact of a

man fixing voluntarily his sole or chief residence in a particular

place, with an intention of continuing to reside there for an
unlimited time " According to English law. the courlusion tir

inference is, that the n.an has thereby attracted to himself the

municipal law of the territory in which he lias voluntarily settled,

B- Iv Iv
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BO thnt it bpiomon tho mpnsiiro of liis pprnonnl (>n))a(ity upon which

liis niajoritv <>i' iiiiiiority. hin succession, mid tcstiicy or iiitn-tacy

must (!c|icii(l."
"

—

III rr Jii/ni-^iiii, Itiiliirfs \. Atfanivii-dttiirnl,

[l!»o:{] 1 Cli. v,>|. at pp. S','ti, i<21 ; 72 L. J. ("h. OS'i. at p. (iH.i.

Farw(>ll, J.

Tllf nilr is iil'ljijilii'dlili Id Illillliil-filUifi, i.e., fi, lilllil, irllitlicf lli'l'l

fur (I iluittcl iiilifrxt iir I'lir a fmholil lii/innf.

" Thf torritorv and soil of Enjjland, liy fin- law of nntiiro and

of nations. wlii( li is rccofrnizcd also us jiart of the law of Knp:land.

is governed hy all statutes wliiili an' in force in Kiifrland. This

leasehold jiroperty in liclgrave Scpiare is part of the territory and

soil of England, and the fact that the testator had a chattel interest

in it, and not a freehold interest, makes it in no way wliatevcr less

so. An A't of rarliaiuent limiting the period for wiiich accumu-

lations are ])ermitteil, has as much force m Belgravo Square and

upon ever}' jmrt of the property hi the land of IJelgrave Stpuirc,

as it has n any other i)art of England : and for that purpose it

anpears to me to ho totally immaterial what is the quantity of

interest dealt with hy the will. All the general (h)ctrine» and

maxims wliich are to he foi nd in any of the books of authority

reallv go the same wr.y. Tl.t passage which Mr. Fry quoted from

Stor}', in which the words of Lord Loughhorough were cited witli

ajiprobation (see Story's Conflict of Laws, sect. -W), "ind ed. : 'It

is a dear proposition not oulj- of the hiw of Enghind, hut of every

country in the worhL where law has tlu' semblance of science, tliat

personal property has no locality. The meaning of that is, not

that personal pro}ic ty has no visible locality, but that it is subject

to that law which govt ins the person of the owner. A'itli resjjcct

to the disposition of it, with respect to the transmission of it. either

by succession or the act of the jiarty. it follows the law of the

person. The owner in any country may dispose of his personal

property. If he dies, it is not the law of the <ountrv in whirli

the property is, but the law of the country of whi^h he was a

subject, that will regulate the successi(m '), is simply a translatioii

into the phraseology of the English law of the maxim of the

general law, iiinhilio ici/iunifm- )irrstiiiin:i, and is certainly not meant

to apjilv arbitrarily in iv new sense, because Lord Loughborough

used the word ' personal ' inste'd of 'moveable.' The doctrine

depends upon a jirinciple which is expressed in the Latin words

;
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iili.I that is tlif onlv priii.'ii,!.. ,,f tl„. ^il, l r

i',---t''>-ys, i.a law ..f ,,X'.:;:T'''f
'•"''••

nllowwl in this rountrvto h.n,. t),

-' " ''l'.^- """,.,! ,.s

-untries in .h,..n,,i.^^',jT :';::'; ;•'''''':

H..n.xi.ofth..h..;rth;,;vi,i:u^"r;':r
/-~., an,lis fo...,o,, ,„. „„. n:,t,.,

.t '^

u'l

^

'»"'''/,„ iir.. Ml |,la..-s ,,{h..r than tl,.,f c *i

;h..-Mnn,,thwla....i,hJ.;:!z 1: ;;,;'-; ^^
Ik'1'1 to go with tho ,H.r<on l-„f I

,"7 ^;'"''''' •""! "'-y nr.

f...tJmnK.voahh.an,lnotn,ov,.al..
;, ;;:r-'''''';*''^^

to it; an-l Sto,.,, i„ that v..,.- ......... Jv ''';'r''''':'^''''

pia.t.™,,...,,.,,,r
.,ii::h;.t:i:.:i,^[':j--,'.:;;

lands ami al ho,.o. an- n..,.„ssa.ily in.n.ov.ahl..
; .,1

,speaks of tlu.,r nniv-rsallv pari.ki,., „, tl„. law .f , ,pro,«.rtyor pr,,„.rty sav-,„n„. „f th. ..altv-Ia.,...,
, J,must I,,, used wi,I, n.,r,o,.i to an i„t,.,v.t 1.. fl

,"-'"-'/''"•''

ie.s than what w. .In f.....,,,:,,; '.::,"; ^
-"f ;

!''•

'partakin,'....vo,.Wn,'i„.,,i,.H,atjJ;,,;';;;, ;:'^
he eonntry, tho, also are n.d.. to partak^ a,„l L,nr i, :„-peots of a law not applied.]., to all Un,U of i,n.,.ov,..,I.

'"

pe tv I th,nk. tho.-..fo.v, .hat th. .h,,,,.,,,.. whi.h ap,,...,,. ,,,'n ,

to 1. clearly tho trn. .lo.tri.... is n-o^nizo,! hv ..-.o,..:,, in, ,li,..,i nm thoso passag.. to whi..h n-f-ren,... has i;,, „„„,.:. Z'^^
.^.ys. with roganl to so.ne things, such as fixtn.v.. whi.h „nv or.nay n,^ h- n.ov.ahl.. or i.nnK,v..al.l... whi-h a,v a,„hi:,he.rnan^

/th.yaroatalloo,.,e.t,awithin.,n-..ai,l,.K
.^^''- .t h..longs to the law of the eo„„t,v in whi-h ,h.t

'

j,:
.s s.tuate,! to .(etern.ine whether they .],„ul,l l. .le..,ne,l , . ...Wo.>r .nunoveable. The a.t. ,.,p, to inf,. ,l,„t things i.un... W^t-r nature are to he eonsi,',..-,.,, „.,„„,,,, ..t;.,.,!..!.. ..n

"

the heneho,al „,t..,.st is allowe,] to go lik. the l.n.fi, i.| i, t„.. tnd s™s.on to n.ov,.ahh.s. appear, to „„. to h.. ,p,it. t !y ^torysdc>etnnefn.n. it. real .uhMa.uv. wlnVh i. this -- tl '.'t- Jrong . the foree of the in.n.veahle ..haraete,- wh, r- it is'to
hat U W.11 attraet to ,, self ,./.,, ,„.,. things whi..). a.e a.uhi.uon'at lea«t to the extent of obliging other nations to r,.,-.,nQ. illaw of the place where the in,n...veal.!e p,.„p..t^. ;. ,^.1, al
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entitleJ to lay down flu- rulf witli rngard to those uiiilngiious

tliingH councctj'il wi;li it."— /';(/.( v. Lunl dir/nri/ (1 r:i), h. U.

l(i E(j. 4tJl, at \'\i. W), Ki", Lord Sulborne, L. (>'.. for ... U.

i

Will containing Foreign Terms.

A in// frjiiTssrt/ in f/ir fir/iiiira/ firms i.i' flir /inr I't' ii roiiii/r>/

tf/ifir t/ic tt'sfdfiir is )i<if </<iiiiifi/i</ is to lir iii/irjinfri/ irilli

ri'f'fmifr ft) tlir /ilir <ii tlint roini/ii/.

" III S/i«/(/ V. Clio/.- [ {IHS:}), S Aj))!. Cms. .jT"] thcro was a will

mad; by a doinieile<l Eii<rlislimim, dciiling not only with Kngli^ll

real |)roi)*'rty but iiiso with real jiroperty in SroZ/niii/, but devising

the real jirojierty in Scotland together with that in Etiii/nin/

according to English forms and in English terms, ter-ns, 1 need

hardly say, whi< h, though intelligible in Sriil/mn/, are not known

to the Scotch law. The majority of the judges in Siot/nin/ and

the House of Lords deciiled that you must derive yoiir knowledge

of the intention of the testator l)y considering what the meaning

of the technical terms was according to English law, and tin n

give them an equivalent effect in Sa)ti<ni(/. I do not think 1 have

mistaken the effect of the decision of the llou.se of Lords. 1

conceive, therefore, that if the testator in the jiresent case were un

Englishman and had made a will in the Scotch form, and if 1

came to the conclusicm that he had adojited the Scotch form and

used Scotch terms jmrposely, 1 should be bound to inquire what

the force and effect of those Scotch terms were according to Scotch

law, and then to give them their equivalent weight in construing

his will in England."

—

l>rii(//on/ v. Yoiinn (1>^^*4), 2tJ Ch. 1). O-Jti,

at p. (569; 54 L. J. Ch. !)U, at p. 100, Pearson, J.

" If we had come to the conclusion that the domicil was Scutcli,

I should have thought that as the wili contained Scotch terms, the

construction ought to be decided by Scotch law. . . . lint 1

am of opinion that his domicil at tiie time of his dcafli wiis

English. That being so, we come to the construction of this, as

of any other English will. Tliere is nothing to show that tlie

testator intended it to be construed according to the law of

Scotland. It is true there are some words used which are more

frequently' used in Scotch documents than in English, bui this is

not a document dealing with technical limitations of real estate,

but only with personal estate the law of which depends upon ilm
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domini of tho to«tntor."-//,W/;„v/ v. ]„„..„ (]HHr,) •.., (•], u
BI7, at pp. «W. (;•.),{. (MUm, I.. J.

. >• ».
i .

" Pm«« /;,,./,, h,.injr an K,.glisl, wil i, „,„. , „„,,^„„., ,,^.

Kn^l,*.!, law. l,„t ,t was .|raw„ \.y :. S,.,.,..I. l,„vv..r a,,-! ,...,.fui„
S,.ot..h t.Ttns w.T.. U....1 in it.,.,,,! it was ...nf-n-l.-l tl.uf t„r that
m.,son It oupht u, l„. ...nstru,.,! „. „ S,.„t,.I, ,l,„,,m..i,t I tl.ink
this m a question of int.nti.m, un^l I s..,. no in,li,.:,ti„n of su.h ,„.
int..nt,on h.-r... Th.. will i, |H.,.f.„.,lv iMt,.lii..il,|.. t„ ,.„ KM.Hi>lm.an
A fow wor<ls mi-ht huw to 1... oxplain..!. hut this is not >„tli,.i..nt
to iiKluonus to .h.pi.rt from th- ;r,.„„,,,i rnh:"—//.,,/

, ni „ ,,>i
Lindloy, L. J.

' i ~ •

"Tho will looks liko th.. production of „ S,.„t,.htnnn trvinp to
v^nt,' hke an Eu-lishn.an. In n.y .pinion. th.T.-foiv, tho will
must bp ..onstrii.-d aoconling to K.,j;iish law."— //,/,/ „t i. (I-'-,

Fry, L. J.
• i - .

(See as to will in French, /n ,; r/iff\. Tm.h \\su>^ > Vh '}•><)

«l L. J. Ch. i:{0.)
L J ^ n.^„».

" In ponerul a will is to ho construml nnoordinfr u. th- law of tho
dotiiicil ,,f tho testator; ' but tliis is a mere eanoa of interpivt,,fion
whieli should not be adhered to when there is anv reason, from tho
natur.. of the will, or otherwise, to suppose that "the te.stator wrote
It with referenee to the law of .some other country '

: Dieey. ( 'nnliirt
of Laws. ).. «!>.-,."—/„ re Pv,n; T'milli, v. L<ithr,[\\m)] \ rj, jp*
at p. 4.VJ

; ti!» L. J. Ch. 2.'5. at p. -.'.{(I. Stirling?. J.

VViiere a will is expres.sed in the techni< .d terms of the law of
M country where the testator is not domiciled, the will should he
oonstnied with referenee to the law of that country.' See \)\,.oy.

Conflict of L.ws. p. mor—Aft.-drn. v. ./<„/\// ('o/„wznl,o„ Ass'^
riofioo. [litOl

i
1 (i. 15. lr.\, at pp. HJ, 144; TO L. J. Q. IJ loi

at pp. 113, 114, Stirling, L. J.
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ft "^

Will exercising a Power.

Testator Domiciled Abroad.

.t n'lll /iiu'/iiii/iiiii til hr iiiiiilr ill f.irnitiiiii lit ii /iiiirir is iiiliil it if

iMili^fii s till' iiijiiiii III! iitu III' till iiixtiiiiiii lit ifi iitiiii/ till' /mini;

ii/f/iiiiii//i it III' iiiiiiliil iiiviinliiiij til till iiiir lit iluiiiici/ of' tin:

tvxtiitiir I'l till tiiiir III' lii^ ill lit li.

Till' rillrx tiir itltirjintiiii/ n irill rjiirixiii'i n /loinr iirr, irn/if 111

fur IIS tliiji (irr nitvi'nl tiij tin tt'ills A t, IHIJT, tlir silitli' lis

tliiixi lor loiistriiiiiij II II ill ilispiisiiiij (ft till' tistntor s oiiii

in-ojii itij

.

Till' jiioiisiiiiis of sn-ts, !> mill lO ((/ till fl'ills ylit, l^t-i? {IIS til

ijii:itii)ii mill iiftistntioii I, liiiri' no iijijiliiiitioii to irills ol

/iirsoiis not iliitiiiiiliif ill Kii'ilmnl.

" Thorp is, liowevcr. a si-rios of casos r«'tV>rr<'il to in tli»' nrgiiinent

wliiih softiis to fstulilisii tliat a will iiurporliiif? to 'ic nuuli' in

ex«'<ntion ni a jmiw»t is valid if it satisficM tiio rcquirfnionts of flic

instrument cnating the power, althongh it would bo invalid

ac<'ordinp tc ho law of doniioil of the testator at the time of hi»

death : see In tin (lomls of Jluiinihr (JHtid). -J!! L. J, P. XI. it A.

9a ; III >•', (looils of Uiilliiliiiitim (18(i(i), L. K. 1'. it M. !HI; /// tin

CiooiU ,,,' Ifii/iii; [ISiJtiJ P. 20'.)."—In ir Prirr, roinliii v. Luttn;

[1!K)(»J 1 Ch. 44>', at pp. 451, 452; <i!> L. J. Ch. •2-i5, at p. -J-J",

Stirling, J.

" The provisions of sects. 9 and 10 of the Wills Act, \Hi\7 [as to

execution and attestation] have no application to wills of persons

not iloniiiiled in En<j;land. This was decided by Stirling. J., in

the case oi In n Piiir. Tumlinv. Laffir,[Vim] 1 Ch. 442.at jip. l".l.

45-,'; «!) L. J. Ch. •JJ5, at p. •2W, where he cites Dicey's (Jonlli.t

of Law.s p. ()H4. and Ilirmir v. Fn-mmi (1857), 10 Moo. P. ('. .idi;.

;J5!) ; and although in that case .Stirling, J., dies not, I think,

agree with whiit was said by Ka^', J., in /// ir Kinrmi's Trusts

(1S,S:5), J5 Ch. D. .\1'.\
;

>•> L. J. Ch. 95-,», in reference to the appli-

cation of the negative words in sect. K' of the Wills Act to tlic

case befoi'o him. he at the .same time points out that the decision

in III rr Kiiirmi's Trusts (188:{), -,'5 Ch. D. •.M.\, at j). l5-.> ; -VJ L. J

Ch. 952, may be rested on tliese gn-unds [see [1900] 1 Cli. 44?, at

p. 452] :
' First, the power was req lired to be executed by an

instrument in a special form, which the instrument said to be an
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oxet'iiljon of flit. iM.w»>r <lii| ii..t mMy. S. i.Hx. d,,. Will, .\.t

hn<l no n|.|.li.(iliun. iii.iMimrli ii» tli.. t.vi,i,,r wum .l..ii,i. il,.,| al,r..u,l;

ami iilfli("i;jrhtli.-iiistrmiifiit wiiMiuf iiiviili.|i»t...l J.v fl... iir.,|.il,it..iy

l)<)rti..n ..f .mvf. |(». it .11,1 not .l.-iv,. v, 'Nty ||i„„ || „aMinj;
jH.rtioiiof that M...ti..i,,

. . Tiiinll.\,Ml!i...ii;rh f|„. i„,i,„„„.„( vva>

valid hy Lonl Iviii),'><l.iwii\ Act -.M A -.'•. Vi-t. , Ij |, tl... Wills
A<>t, iM(il), Ktill, HH was i«,iiit..,l ,.iit l.y Ka>. .1., tiLiit statute ,1,...h

not (V)nt(uii any fiia.'tin.'nf .Iraliii^' witii wills um<Ii- in .Xfrns.. ,,f

,,„w..rs. "•—//,//•,•///„ V. )-,»(/,-/. [jlMMi •.» cii, :;.i'», „, j, ,.|;;. ,.,,

li. J. Ch. (»(»>, at pp. <,(i(i, (1(17, Myiii.., .J.

'• The rulfs for i'<,nstriiin),' a will iv\.t isin- a |ioworaiv. .\( fpt so

faras tlioy aiv alt.'ird l,y tlir WilN A.t. the sanir as fl,,,,,- tor i-

striiinj,' a will disposing,' of a testator s own property. In eaeli ease

it is a (piestiou of infenlion. to lie ;:atlieied Inmi the u.ads use,l.

and not from s,H.(Mdiition as to what tiie testator woul.' prohahly
liavrt desired. If the lanj^najje used is siirli that a devise nf his
own property woidd have failed iiy reason of some suhse.pient net,

an app, intment nn.ler a sj.eeial power .'n tiie same lan^nm^je must
equally fail. The mibst-qm-ut aet neeil not ite the a-t of the t.stator

himself. For example, a devise of iJlarkaere, whieh is sul.jeet to

mortfia^e. will Ik* defeated il the mort;,'a},'ee sells under his p .w.-r

of .sale in the testator's lifetime, and the devi.see will not take the

s.Tpliis proceeds in the hands of the mort j.'a^'ee, A will mav,
however, he so framed aa to indieate an intention to f;ive or appoint

property, however invested, or notwithstanding any ehaiiije of

investment."—/// /> J//w.s, [lUtf,'] 1 ("h. |(l(i. nt p. l-l>;i; 71 j,. j.

Ch. 101, at pp. 1 10, 111, Cozens-l lardy, L. J.

t1

:»

"5
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SFfTION 11.

FORMS «)K WII.I.S.

No Ti'i-htiiciil Form iii'«'< Mury
OriKio'il ^Vill iiiiiv Ih' liiiiki'<l at

Klaiik" -A'Uolil.ii Uuli'

Diiti. of WilU
I'uiic'tuittion of WilU

rAu*

.>(M!

Mm

No Technical Form neoeisary.

" The rulo "f foiiBtructioii of wilU i.i, ' Tliat tio firlniivnl form in

nocesnary to convoy the testator's nu'iiiiin^.' "

—

Sh-tmi/ u- diui.

Cummin V. Cummin (
17-')!)), 'i Uurr. 7ti7, at |i. 770, Lonl MaiisfU'ld,

C.J.
" It is not nt'cpssfiry timt any tcchnicnl or artifirial form of

w">nl8 nhoiilil b«' u»«><l in a will."— //<,// v. Tin' Eur/ (tf Ctmiitiii

(1 ;«!»). •* T. U. s;{, nt |i. Hti, Lord Konyon, 0. J.

Original Will may be looked at

Will partly in Print; Blank* in a Will.

A goltleu rulv—a uill should lie interprrtvi' so us to ImU ton

(fsfuci/, nut to tin in/isfuci/.

" T' my opinion, when you have to construe n (lisputed wi'l ymi

must look at the will and read it. You must use your eyes a.- one

of the means given you to enable 3'ou to construe what jieopl.'

have said. The main argument in this ease is founded on tlieii'

being a blank in the will, and how can you tell tnat there is a

blank without looking at the willh I know ( f no rulr that for the

puriiosr of construing a will you may not look at the original will

itself. Looking at tlie will in the present < ^e. it is impossible

not to take notice ot the fact that part of it i^ in a coamiou form,

not drawn up for the purpose of this particular will. The blank

spaces were not left by the testutri.\ herself, but were Icf;: for the

purpose of being filled up by any testator who might happen to

use the form. When the form is filled up as a will, it must be



wri.rn.
•,«A

I'AIIK

.HI I

jilt

:m

mi.l a.mr.li..g to onlinnry !.«.... Kn^Ii^h >rr»t'.n.ur nu<\ i.l,.a«.

Th.T.- in «.n.' nil.' of r..n«frii.'fi..ii wliiih :» mv iihimI i, ,, p.|,l..,i

riilo, viz.. flmt wli.-ii m f. -.tutor lm> ..x-,..,t..,l „ will in „,|..n,n fnrtii.

.voii niiiHt iiHHitni- that h.- ili.l nut inf,.ti.l t,, timk.- it a ..,1..ihii fur..'.—'
flmt li.-.lj.l not int..ntl to .li.. int,.,tMt.' wli.n !,.• Ims p„„. tl,,,,,,,,),

til.' form of miikin;r u will. V,,i, ,,,1^:1,1. if |H,.sil,|,.. t., r.:..| tli..

will .so iiM to ji'Mil to a f.-stni y. not to nn int. -t.i. y Tlii- i,. n
Kolili'ii nil..." — /,, ,., Ilmri^,,,, t\s<,^, o.ii cii 1 1 .[iMi^ ,,( .,. ..i,:(^

••«!»4
; .V) I. .1. Cli. ;',»!». lit |.. s((H, |,,„.,i I.Mi.r, M [{

" I iini of til" sum- o|.inion. | fully iijfr.'i' that for many piir-

poBOi the ttrst thing to Iw look.<l at i* tli- prohat.- i.ipy of i, will.

Hut when 1 look at tli.- proliat" copy in this .a,.. I tin.l tliat lli.ro

i-H It lilank >jiii(.' in it. This is ionMHt,.nf ..itlMT with an ..•,!,hntal
omission to fill up th.. hlank, or with nn int.ntion iiot to fill it i,p.

It tht'U liiM'onit'.s v.-ry miitcriai t.. |..ok at tli 'jriiinl will, inul

upon looking lit it w.' liml that if is on a print. mI form mi uhi.h
blanks nr.' left for tlif piirpos.. of h..in- liil,.,l up hy th.- pcrs.-n

using it. Til.' t.-statrix has n..t till.d in this hi .nk. ami I think
t'le only wny in whii'li you ran .'onstru.' thf wor.U i^ hv ri'iMJing

tlicni as if ;Ii<.y wcrf const'cutiv.'. The . (.n.lusioii that tli.. t..>t;itrix

int.'mhil to till up tin- hlank at ;nmt> futur.' tim.' w .iild h,. in. ,n-

sistt-nt with licr tlcclarcd intention to icvok.. nil to,,|„.r ui||s

nnd miikc that her last will an<l tcstium-nt."

—

////.(.. at p. ol'

;

Baggallay, L. I.

A Codicil is to be looked at ai part of the Will.

"The Coui-t may not only lo.ik. hut is hoinul to lo.il.-, at the will

and at all the other I'odi.ils. for the purpose of e.xphiining any
sllhsequf'Ut eoilii'il."— //.7,7/, // v. TrUi'.i ,•

i Keh. I
."», 1.><.V!|, jt) \\vn\.

•01(1, at p. .'il.'!; •,",' li. J. Cii. .^!)0, at n. s'M. .<ir .John Uomilly.

M. K.

" It appearr. to us that the argument with r. spe. t to the effect of

tho codicil, when rightly co'isidered, is not that the will is at all

revoked or varied hy the codicil ; hut. rather, that, the will and
codieil Tieing all one testament, the lan^'iiage of the will mav he

interpreted by that of the codicil."— 7>'/;/<// v. Mmhn iJuiie II,

I'^o.'i), [:{ i;. B. (i,H:{, ,it p. ()!>1 ; tl L. J. (.'. W Jl!*, at p. -J.V,',

Jervis, C. J.

"I think, therefore, that, foUowing the coii.sidt'red jmlgmej;! of

the Couil of Common Pleas in linrhi/ v. Mmtii, (|.s.">;{), \-\V. \\.
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0H:1
;

-22 L. J. C. V. *4!), and this defision of Kimlersley, V.-C.

[(t'ninr y. Iin/xr (ISoii), '> W. 11. 1;{4], I may liave recourse to

the codicil to deiir uii tlie aiiihiguity in the will."— /// ir J'cmi.

[1904] 2 Ch. ")•,', at 1). .">(i ; ?;{ L. J.'ch. o07, iit
i>.

")iiS, Juyve, J.

(Sof also, /lo.sf, p. •")S(>, " Aiubiguities," and " Subseijiient Acts,"

Date.

ir7// IS tni intihiilnlori/ liistrininiit, inul xpcahx am/ takis i fleet I'roiit

tfxtdtoi-'s didtli.

The (late is on/;/ prima facie eci(/eitee of' t/ie finie ir/i< n t/ie nil!

Iran mai/e.

The Wills Act, 18:^7 (7 Will. IV. & I Vict. o. -Jii).

Sect. '24. '* Every will [not made before 1st Jaimarv, l^IJs] shall

be construed, with reference to the real estate and iier.-ionul e.stnt(>

comprised in it, to speak and take effert as it' it had been executed

immediately before the deatli of the testator, unless a contrary

intention .'^hal! appear by the will."

" Supiiosin^- the general rule as to the exclusion or pai(^!

evideuc<> to a]iply to oases of this kind [wills], Dr. Wambey ha.s

cited abundant autliority to siiow tliat it has no application to tiic

date of the in.strumeut Tiien comes the case in the House

of Lords [li'iiii/fir/i/ v. Ramljiel,/ (l>()Uj, 'i Jur. N. S. 901 ; ;)u

L. .J. Ch. 177] where parol eviilencc was adnutteil, apparently

without a (juestion being rai.sed, showing that a will lauportinj^- on

the face of it to be executed before the passing of the Wills Act.

was actually executed after the Act came into operat:'jn.'"

—

Rejiili

V. Rejre/I (l«(i(i), L. U. 1 r. & M. i;W. at p. 142; 80 L. J. P.

\Z\, at p. 12i, Sir J. P. Wildo.

" I confess I am confirmed in the view which I entertain of t!i'>

true construction of tlie •^4th section of tlie Wills Ac', \x'-\l

(7 Will. IV. & 1 Vict. c. 2(i). With whatever puri)ose, or in

respect of whatever supposed detect in the law, that sectitiu was

enacted, I tan only say that the language there seems to nie plain

and unambiguous—that I am to construe this will as if thn

comlition of things to whicli it refers was that immediateh' before

the testator's death. I do not believj that, for any surh purpose

as is noW' contended, you have any right to go into the history of

the testator's property, and see when he came into possession of it.

My lords, I say that by way of protest against the construction



WILLS,
.',07

proposed to bo pliifcd upon tliat spction ,,f tli.. WilU \,.t
"—

//W///M' V. Dnirmn, [I<ttl-,>T / <
'. I . at p. T

; ? | \, .] ( 1, |

;•',

..j

p. 1-Ui, Efirl of Ilalsbiiry, L. '.
• -

•

"A will is ' MiiilMil.itory.' and in,M„Mpl,.„. i„ it. ,.,„.ni(iu„ ,l„,i.i.'
tli.> hf.' of th.. tostMtor. It is ii di~pn>iti„n. ,„ in th- ,,,s,. ,,f

"

power, a d.'signation. of ...-rtMin iir,.,M.rty in Imvomi' of a ,.,.,.taii,

iu.lividual, dcp..nd..nt upon ti... .'xist.nr,. ,,f l.ntj, tl.r pn.p.Ttv and
the person at the niomeut cf the death ..f the te>tatur.'"— /// ,-,

Mdsrs, liiililiinllt,,! V. linlilniijli,,,, I lilO','^ | ( '),. l()i), .|t I.. 1-J:i- 7|

L. J. Ch. l(»l. at p. lli», Co/ens-Hardy, [.. ,1.

" The ipiestion is wjietlier, in thr lanj,nia-e nf ('-/•ns-IIar-lv,
L. J., tiie general principle is apjilLahle tn tlie deterniiuatien of
this eas.> that, when you are dealing witli a will, wiiirh is an ainhu-
latory document, you have no right to refer to the eiivunistan.es
under whieli it was made, or tiie date in respe.t of whidi it was
made, or the property that exist.'d at the time when it was ma.le :

you are remitted, hy virtue of tlie -'4th seetien of tlie WilU Act, to
the moment of death to show wliat it is that is being disjuled
"*' ^*f course, the broad prupnsition whieh Cnzcns-llanly,
L. J., hiys down cannot be doubted : when you an. dealing withii
will you are dealing with an ambulatory instrument, and it fipeiates

nothing and can operate nothing till it bee<,nu.> consummated bv
the death of the testator; it must wait till tli^n. 'I'hat i.> a prin-
ciph" which I think no one has controverted or can r^ntrovert

:

that it must sjieak from the date of the will, as the -^Mth section of
the Wills Act says, in relation to the projierty of the testator,

whether it is real or personal, or what comes within the 2fth sec-

tion by virtue of tiie interpretation clause, a power of apit.nntment
which may be in him at the time of his ileatli.'"— yA^AZ/^/^/'o/, v.

Hmuwuu,, [liJICJ] A. (,'. j.-i, at pp. lo. Ki; ?•,> L. J. Ch. l-V,, at

p. lot). Earl of llalsbury, L. V.

"To take Lord I)avey's phrase in I'udilinijfoit v. liniuiwnn,

[lOO;}] A. C. l;{, at p. I!i ; 7-J h. .]. ('!,. !.-,.-,, • A [the] will is an
ambulatory document, having no force or ejfect until the death of
the gentleman who made tiie will.' When an Act says that no
person shall dispose by will .)f any proi)eit\-, it means an effectual

disposition by the will and the death of the testator liotli coalesc-

ing."—/// rr /tinoiiixs IJdiinnr, Ifirhn-t v. Fr, sl,fi,/,l, \ \\<[\V. ','

Ch. ••5;5(l, at p. :{.{o
;

7:.' T,. J. ('Ii. 7-Jlt, at ji. 7-!l. Farwell. J.

(See link; p. 841, " Effect on Wills of Statutes.")
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Punctuation.

" My lords, so far as imiu'tuatioii is coueertKHl, I believe there

is no trace of aiiy punctuation in the original will ; hut whether

that be so or not, I entirely concur in the opinion exjiressed by

Sir William Grant, in a case before him \_S(uiilt'o,d \. Ilnihs (ISjt;),

1 Mer. •)4t) - G")l], that 'it is from the words, and from the con-

text, and not from the punctuation,' that the meaning of the

testator is to be collected."

—

(ionloii v. (larihii (1''<~I), L. 1{. o

H. L. '254, at p. 27(), Lord Westbury.

Section III.

CASES ON WILLS.

(a) Aiif/iorifif'x lire not to lie cited in rases of iiitcrpntnfinii

of irills unless to laij donii some general principle or t"

e.rjil'iin siiitle teelinicul e.rjirission.

(b) //' f/ie Jinliies emi till irlntt n testator intend-i, anil ran ijire

effect to his intention as ce/iressnl, fliri/ shoiihl not he ilrinii

out of it 1)1/ other eases or ileeisimis in other eases.

(c) //' a long course of ilicisions has estatilisheil a pnrtieiihir

meaning as lielonging to pnrticnlnr nonls anil /ihnisis, thi

testator must lie snjijioseil to hare used those leords in tlml

sense, and the// must l)e so interprrted.

(d) IVie true irai/ to interpret a irill is to form an opinion n/mrt

from thi •licided cases, and thm to see irhefher those dirisioiis

in rras. and spirit or principle reqnire an;/ mollification of

that opinion.

" We are not to draw the sources of our judgment from the

mere language or construction of other wills differently com-

pounded, but from the language and intention of the testator in

the will before us, or, as it is sometimes expressed, e.r risnri/nis

tesfantenti."—Doe d. Wright v. Jesson (IHlti), 5 M. & 8. 90, at

p. 97, Lord Ellenborough, C. J.

" T}-.e question is not upon the letter, however, but upon the

spirit ; the question is, whether looking at those four cases
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together, they <lo not, in spirit, ;:iv.. u rulf ui r.,n.stni,tioii. within
the iudiienee of whidi the iirrviit will (1,m>. ,,> tn the Lom"
Annuities, fall."

—

linrtnii \. M,„iiit i is}s!, > D,, (|. \ Sm. :;s.{. ^\

\).-ii<^, Knight-liru.'f, V.-C. [411,4. •(! l.y V -C. liur„n in Tlnnsl.,,

V. Thiirxhn (isr.j), J,. It. 1!) K,,. ;j;):,,i,l p. >1 | ; \\ \, .|. d,. jsi)_

ut
i>i).

2!i-J, -.^Kii].

'• Undonhteillv, it is u ililtinilt tliinu;, iiiU-v this l.m^'- int.'ivnl nf

time (since iNl-Ji, to iirrivf ;it any .lillcivnt int.'i|irrtation. lint.

nevertheless, it is your loril.-.lii|i>' ihity not to a( pi aiiv (.Jii>truc-

tion merely upon the un-dit Aw to hi-h authority ; unless vou
eonseientiously holifve it to h.. tin- coiiMru.tion wliicji mot aciM.f.Js

with the words, and hest i-it'ertuatrs tin' iuti'iition ,,f tin- tfM.itor."—Piirktr :. Tu„l,(l iI.siJ.m, 11 U. 1,.
(
'„s. I4;;. at |i. IoN; :;|

L. J. E; l!».s, at p. •,'().', Lord W'csthury. L. (
'.

" There can he uotiiin;:- morv icrtain tiian that I'viiv will is to

be construed by itseli, not with refcn-iKv to oilier will> ; and all

the light that can he got i'rom other ilrci.siou-. M'rv.'.s oiilv to show
in what manner the priiu-ij.h's of icasonahlc lonstructiou have hy
judges of high authority hcen applied In caM-s luoi r hss
similar."

—

W'lltv v. Litt/iiiDin/ \[s';->,^ [,, |;. s c], 70, ,,1 p. 7.'i

;

42 L. J. Ch. 210, at p. 2l;». Lord Sell.onir. L. (
'.

"The rule had often been departed from that autiiontie.s are

not to be cited in cases of construction uidess to lav down some
general principle, or to explain some teilmieai expr.'s.sion.

lie should always endeavour to prevent the decisions ot other

judges upon the words of other wills lieing cited as a gui<ie :
, he

construction of words resendtling them in the will het'ore hiiu.
"

—

Wurinij V. Cnrnii il>r;5), '2> W. U. lod, Jessel. M. U.

" It would not he right to override tiie d, -ion of a Court of

co-ordinate jurisdiction, unless we were \('iy rlearly sutistied that

it was wrong; and it would lead to endless confusion and intei--

minahle litigation if the Courts were to make or tiiid luiimte

differences in the language (d' instruments for the imrpose of

escaping from the authority or ajiparent authority of previous

decisions. With respect to wills in particular, it is far belter to

have settled rules which will enable tlic niemhers of families to

know what the law gives tlii'm, than that every \ariatioii of

language used b}' a testator, or liis lawyei. should entail on family

after family tlie costs, the heartbuining and mi.scry of litigation."

— Walir V. Vandi (lK7(i), > Ch. It. :i4.s. at p. .i")." ;
4") L. J. Ch. 'j-Vi,

at p. -JJJ?, James, L. J.
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"In i'<>nl ostntf wills, as T liuvc often said and T will nowropoat.

I do not feel niysi'lf to liavc tlif saino liberty a.s refjanls construing'

a will accordinf: to its nicanin<r. as I have in the lase of wliat arc

I'oninioiih' calleil personal estate wills, ami for this reason, tliat

land in this eountrv is held l>y title, and that the very coniplieated

and curious law atfectinjj real estates depends almost entirely on

ju<Iicial decisions as to the constrnctioji of particular instruments—
I mean as regards the etfect of limitations—and any judge who

attempted to interfere witli the autliorties hy starting anew, nnd

giving a nt>w construction to a will, liecause he thought it expressed

something different, wotiM lie in fact h'sjislatinir and maixin"' new

laws as regards real property which no judge has a rigid to do,

and which would do infinite mischief if he were riglit in his con-

elusion that the original meaning of the words was different from

that which they had been taken to hear hy a long or an old course

of decisions."—J//A'v v. Ihir/urd 'lST(t), V> Cli. D. 001, at pp. (i!»S,

i'M), Jessel, M. U.

"The Court has to say what was the intention as appearing

from the wiiole will. Cases can he of but little use, for the words

of one will are seldom the saiac as those (jf another ; but. no doubt,

when it lias been hehl that a jiarticular devi-e indicates an inten-

tion .so strong tliat other words must ho strained to give way to it,

that is a great help to those who argue that other words must gi\e

way to a similar devis" ; and where it ha.s been held that some

particular words indicate so strongly an intention that ihey cannot

be strained to give way to a general indication of intention, it is a

help to those who argue that they should not give way."

—

llhuilis

V. Rhixlrs (1,SS2), 7 App. Cas. i!)2, at p. -JOd; ol L. J. P. (
'. Vl.

at pp. 0(S, .VJ, Lord Blackburn, delivering liie judgment o| ihi'

Judicial (^ommittee.

'' I undenstand having recourse to authorities for th(> jiurpose of

grapi)ling with a dilHculty when it ari.ses, but it apjiears to me a

misuse of cases on construction to depart from a plain instrunicnl

and to find from authorities something which you do not find in

the instrument itself, and wliich you import from the authorities

into the instrument, and tiiereby raise a doubt, and tlien have

recourse to the same authorities for the ])urpose oi seeing Imw thr

doubt is to be met. It ai)pears to me that is fun<lanientally

erroneous, and 1 think our duty is upon .i plain will to adopt tlie

construction which the w<irds require."— /// /c TmlnilI, .hjlfiii/ v.



WILLS.
'>II

Tr,.hnn, [ISOl] -2 Ch. fi4n, at ,,,,, .;.Vi. <;.-.,: r,„ I, ., , ,, ,;-- ,

.

1>, mi, Lindl.'y. T.. J.
'

.

."

" I Imv.. oft.-n lui.l oorMsion f., s.v .,f „ ,,,„, „,„„, „,„ „.„,.,,,„,.
tion of a will, il.at was a -l.-isi,,,, ,,„ a |.a.ti,.„|,.r uill. tl„. i„.|.^,.
looking at ovory wor.l of fli.. s, i-

| ..I,,ns,>s. ll.,vv ,•;,„ it I,..
,"„

authority upon tli.. constnnfioii of aiiofli.T anil a ilHr,ivnf will
'•'
"

—Hvnh' V. R,nr/i„s, [\KU-2'. A. ('. :iK>. ,,t ., :{> 1 r,| I | ('•),

4->l. Lor.l Halslniry. L. (".
' • "•

"Rul-s of lawniu>t l.r aftrn.l,..! u>: l„it if in nnv caso tl..-

intention of a t.'sfator is ..n|,iv-.s,mI witli >ufli.innt ,i,.,„n.-ss t„
enaWf til., ("..urt t.. as.vrfain it. tlic ( ',„iit M„-l,f to <ri\,. ,.|f,,., t,,

it in that fasc, unl.'ss thnc i^ s„nw law wiu,|, ,,,„,,,?.]. tli.. ( nurt
toignor.' it

; an.l tii.' nirrc fart that in othrr will> ni,,r,. ,,r l,.ss lik-
it other jul-.^shav,. not I n satisHr,} a> to the int-ntinns ex|.iv.ss...I

in them is not sulhci-nt -roun.l f,,r (h.f.,,tin- an i.,t..i,ti,,n wi„.,v
the Court hohls it to h.- suth.i, ntly cxpivsM.,] i„ th- iMi-ti,ular will
which it is oall..,l ui,„n to .•Mistriie." /„ ,-, j;,/,„,,.^ r„/„„r \
A>is>n>rf/>,[\H<):',\ :} Ch. :i(i!i. at ii].. '.r.!. .Jri ; (IJ L J CI, Mss
at

J).
!)!»(». Linilloy, L. J.

' '
'

"

" In order to ascertain the ineaniiio' ,,f ii t>-talor u>iiij: -mlinarv
lanfTuage—that is to say, using ij,,. Ki,--Ii>h iaii-uaj;". as it is

onliuarily use,!—,,,,,, has to he fjuid..} l,y two eaidinallnles— ,,n,.

of them, to my niiiul, of the fii>t itni.,,rtan.e heyond evervthino-
else in the eoustruetion of wills and other written doei,Mi,.ii'ts. hu't

e.«jieeially of wills; the other not .'stal.lisliin- an .\ten>i..i, „t" tla-

fh-st, but really <r,,i„g side !,y side with it. aie' ii(,t api^liral,!,.

with the same j^enerality. The »ii>t rule is that whi.-h has
heen expressed hy many jiid;j. s in ni.uiy oa^'s. ii,,t,ii.iv hy
Lord Wensleydale in (InriHt v. /Im.n,, Is.V.l). 7 ||. L ( ',is

'W!», at p. 7(i;{; but more stroiifjly. If 1 may ventuie t. sav sd,

and more plainly in a ease whieli has onlv jist l,,,.,, ivported .,f

/// rr Monjun, [IWC}] :! Ch. •,'•.'•.>; (;•,> L. J. ci,. 7s:., .vh.-.v Lord
Justire Limllej [at ].. •!>><], L. ,|.. at ].. TIKJ, says this. •

| ,|,, ,„,t

see why. if we ean t(dl what a man intends, and can e-ivc .11,., t t,,

his intention as express<'d. we shouM be driven out of it i.\ ..thrr

eases or decisions in other eases. ' alway.- prot.-t a;:aiii>t aii\

-

tliin-,' of the sort. Many years ago the <'(iiii»s slid into the had
habit nf deciding one will by the [irevioiis de.isi.ms upnu other
wills. Of cour.se, there are iirimijiles of law whirh are td heapjdied
to all V. dls; In- you once get a* • man's infeiitioii, and tleie is

no law to pr- ,ou frop' gi\ it eff.Mt. ..licet ou-h! to b,.
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giv(?u to it.' Tliiit ifi, t«t my mind, the first nilo to boar in mind

Li'yond ('vt'r^'tliln;^' flsi'. lint it a scries i)f dcci-ions, aiccji'ifd \ty

the jiriifi'ssioii, and |ir»'siiiniilily Iliidwh to ail tcsttitors. or, iit iiny

rati", to tliosc wlios"' duty it is to jpri'iiarc tlicir wills, have estali-

lislit'd that I'crtain words and certain jihniscs mean ccitain ihings,

ami havL' a certain result, then effect must be j^iveii to that, and

those words nnist have that meaiiin};, and that only, and you really

are but usin;^ them ;,'rammatic:dly, ae 'onlin},' to the dictionary,

bee.iuse the dictionary is to be I'ouml in those decisions. And that

is what Lord Wensleydale says in (//' >>//, v. liimnK (1S.">!»), 7

11. L. ('as. (IM), at ]i. rii^i, followiiif^ the pussaf.'-e I referred to just

now :
' It' indeed a lon<i: course of ilecisions has established a jiiirti-

cular nieaniuj^ as lielonjrin;; to |iiirti<Mdar words, tin- testator inu>t lie

sujiposed to liavi' Used tliose words in that sense, anil they luust l)e so

construed ; hut short of thai, I think very little elVect is to be attri-

buted to former decid.-d ,.nses."'— //* /v y,V//r/,//, [1M!)4] 1 Cli. GlCi,

at pp. <;!»7, tiitS; (i;{ L. .1. Cii. IT,', at pp. Uv!, 41:5, Kekewieh, J.

' When I see an intention clearly expressed in a will, and

find no rule of law (.pposed to fj'iving effect to it, I disregard

previous eases."'

—

In rr Staia , Jln/.rr v. Sfour, [IS!).")] .> Cli. l!Hi.

at p. -JiMt ; A L. J. Ch. (Jo7, at p. (i40, Lindley, L. J.

" It is permissible to refer as authorities to any decision on

other wills not expressed in exactly the same laiif^iiage, only so far

as they illustrate a principle."— /// *•/ Piikinntli, [IS!)!*] ! Ch.

(i4-,', at p. GVJ; (JS L. J. Ch. ;',-Jf, at pp. -Vix, '.Vl\), Ui-rby, L. .1.

•'It has been said by the Court of Ajipcal [/// /< liluutirii,

W. N. ( 1S!*1) ;")4] that the true way to construe a will is to form

an opinion apart from the decided cases, and then to .see wlietlier

these deeisious require any modification of that o]iinion ; ii"t tn

begin by considi*ring how far the will in cpiestion resembles otiier

wills u]ion vhich decisions have lieen given. I proceed, theieloiv.

to examine tiie language of the codicil wiiicli we have to construe."

—I„ ,; .S,i»/on/. [lltiM] I Ch. !»:5'.». at ]>. !t41 ; 70 L. .1. Ch. Vtl,

at ]i. -j'M, Joyce, .J.

" In construing a will what I like to do is, before going to the

authorities, to read the will itself carefully, and to see wiietlier,

apart from '• thorities. I cannot gather what the meaning of the

testator was. Of course, in construing the will I must bring in

aiil all those rules of law and construction wdiich the authorities

have laid down; but if in doing so, and construing the will for

myself, I come to one conclusion, I do not think it is a wise or
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right thing to att..mi,t t.. -.nstru,. „„.. will -a will lik,. f!,is_1,v
t u- .l.-t..r,nn.aho„ ,,ut l.y a ju,l^^.. „„ anuth.-r will. „„.n.|v U.-m^.
tlmt utlHT will is s„n...tl,inf, lik.- ,1... ,„vs..„t. .\„ .i;,,.!., it is
tt-niptiiifr. if v.,u fi.Ml a will ..„n,..tl,i„^^ lik. f|,.. .ill v<m hav t.,

<'onstni,. alr..«,l.v,.onstn...,l l,y „ j,..l.,, ,„ „„,. ,,.;„, ^y;, ,,„,„„^ ,;„„
that th.. Hrst .l...,si.,„ was right ,w!,i,.l, is a ri-ht a^sinnt.tion ; an.l

*'";"^;.' I"'"'' 1 '" *«' l'owth..will .lill..,s.an.| .Ium, t.. ,.„nsi,l..r
emh .l,tt,.n.„,... i„ .l.tail an-l to .s... wh..fl,... ,|,,,t .lillV.v,.,.,. „uf;ht
t.. I.-a.l \..ut..a,lifr..n.nf ...n.lusi,,,, fV,,,,, that aniv-l at hv tl>,.

ju.lge in tlio prior .'as... To ,„y .nin-l >nrh a .M.thn.l „f ,,ro,;,l,nv
..ft..,! l,.mls to a v..ry ..rronoous .„,„.|uM.,n as .„ , will tak..., as a
whole. — /// rr (,onu>!,r,lU)•.H>^ ,'

(

'h. .; 1 1. at i. :;i7- 7.-,
I |

Ch. «,s7, at
i>.

(;!»!, Uoin.T. L. .1.

"A .lecisiou o„ langiiag.. „s,..l i„ a will niav 1,.. sai.l t nvni
subsequent .h-eisions when the Court has authoritativelv lail.lowu
the meaning of special phraseoloj^y

; surh a -lecision riglitlv -uvnis
subsequent ones, he.a.ise it justiti.s th- pn.tVssion in ushi- tl„.
phraseology ,n that s.Mise. and hy so justilving th.iu. ,t in?Iu.-es
them to use that phraseology when thev int..n.l to eonvey tlu-
meaning which it has thus bwii authorifativ-lv .Ini.le,! to'bear
and then.fore it wuuM be unjust for us, in thr'al.sc.n,.. of speri.l
einumstanees, to a..,,art from the rules laid down by su,h a ease

"

—f/n-/.. at p. ;5-i;{: L, J., at p. (i!»t, Flct-her Moult'on. L. J

Skctiox I\'.

INTKXTIOX.

Disi'dvcry of Testator's intentidu
OoWea Kule
Ciivaiustiiiiccs— Extiin>ie EvkIuiic.-
Spirit and Letter
Oeuoral and Special Intents ' \/-j„>\s I »,,eti iue

I'AIIK

.11

Distinction between the Case of a Deed and a Will.

" lie (Lord Eldon) Hrst adverts to the well-known distindion
which has at all times prevailed as to tlie construction of deeds and
wills, and which I have always understood t-. be this, that, aithough

R.
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in both I'lWH thr Courts look to tlif int.-nti.m <.f tli.' pnrtios, vot in

(•oMstniin'T ii .l<'.l. mil' ^^s lli'iv I"' i" ""' '• 1 •"'""' "'"iiif.st con-

tmri.'tv or .nntra.li.tinn. nii.l..riii^' m .HllVniit iiitpipivtiition ii.'c.'s-

Hiiry in or.l.T to (.If.Mtinf.' tli- i.,t..|,ti<nM.f tin' j.iirtics. tli." Courts

ar.'>;ni.l.Mll,ytli." sfri.t l.-i.l in.'i.iiiiiu' -f wm-.ls; l.ut. in tl .is-

of a will, til.' tiMntor i- stipiMis..! tu Imw l»'.'ii o/.v« n./rv/AV.iir.il on

tliut pround .1 frv.'Mt.T l.tituil.'i^iilinw.'.l in tli.. .•.nstnicti.ni of l-jriil

terms."— A-/ /.v v. /.•-, v
(
IS.-.C,,. :i K. \ .1. |:'.J, nt

i.]-.
U<i. 117;

"Now Ihr .•unliiiiil nil.' ill tln' cnnstni.tiMii uf wills is to -iv,.

(.ff..rt to th.- int.-ntion of tlio t.->ti.tor." -/,- /- Ar„uhl\ Trxsh

(1870), L. U. lii H-i-
•-'•"'-'. Mt ]..

-'•><>: :'.!» L. !. <'li. «7o. at p. s.d.

Mulius, V.-C.

Discovery of Testator's Intention.

illljillfltl til II list'ltiil-.

"Thcv" is til." olli»'r nilo wliicli tlio Court always ac»s u].on.

imnifly. not to iniimtf to a t.-statur th.- int.-ntion of .ly.i.K ii:t.s-

tate."— //' '•' /•""''•" 11^^77). ti Ch. 1>. \'-^\'^^ V-
l'^'"'; «' !'•

•'

Ch. 17. lit Y-
l!». liii''"", V.-C.

"Th'-rt- is ..ni' rnh' ..1 .•..nstni.ti.m whi.h, to my niin.l. is a

crnl.h-n nil.', vi/,.. that wli.'U ii t.'stat..r iius .x.-out.".l a will in

soU'iun torni. vou must a.-sumo that h.' .li.l u..t int.'U.l t.. m.k.' it

a solemn far.'.-—that h.- <lid not intcn.l t.. .Ii.' int.-stat,' wh.n li.-

has gon- Mu-..ujrh tl... tnrm of makin.:- a will. Vou nufriit. il

nossihh.. t.. na.l th.- will .so as to l.-a.l t.. a tt-sta.y, not t.. an

int..stmv. This is a gnM.-n ml..."-/, r. Hinn.... (Iss..,. :;(.

Ch. 1). :i'.>", at i.p.
:!'.i:t, :!!il: .•' L- -J- Ch. 7'.»!). ut p. sod. hor.l

" Tho j.rin.-ii.h-s to h.' niiplitMl an- th.'s.-. Inrst, 1 .>u-ht t.. r.-a.l

the whole of th.- will an.l from it as,-,-rtain tli.- t.-stat.-r's int.ntuMi.

S.^um.lly. in .is.-.-rtainin- Uu- int.-nti.m. 1 ought t.. a ..'rtaui .-M, iit

—we ail kn.mwhat th.- .-si.r.-ssi.m moans- to l.-an a-ainst an

intesta.-v, ami not t.. iT.^sum.- that the t.-stat..r meant t.. .h.- mt,.>-

t-ite if "on a fair .•onstni.-ti.m, tii.-re is r.-ason t..r sa;. mg tli.-

coutrary."-A''A'/-^'"''/' v- P"'-'"'/'^ ["">•'] '
*'''• '^""-'^ ''^ ''''

''"'

4!tO; T'i L. J. Ch. 4(iM. at y. 470, Ihi.kl.-y, J.

" It is said hat the Court leans against an iut. ;y. i 'I" '""



wn.i.s.
•.l.'i

knowwh,.,I,..Mln,..x,n..i,,,,
,.,,,,,.,,, ,„,,, „„,,,„„,

n or.. H.n t|,K ,I.,.t .„ ,. f .n.!,i.,.i, vv„u nuv. ,., ..v n„:
:" '"""'" ^*''"^- >'"»'"•'• '"' intMHti.,,, ,|,„ ,|„. ,„.„„„, .,;,, ,,,,
.nt..,..l fo.lu. int..,tat... Imt i, ..,.„„n, 1,.. ,lu.t, n„.„.|v will. . ^„..v
t.M.vo>,l,„^Mnf...sta.,v..v„Man.,„,|„,„|,.,,,,.i.,.

,|„.„ „,„„„,„,. |.„

w,.r.l« ,u.,.....,1,„j: t. ,!.,.!,• ,,h.i, ,, ,. A „.>t..,„.,. „un w..|l

l"'"";"":'""'""^'""
^V-I.,.„l„.

, ,. wmi.,.int,.,„i:,„,li..
t....tt..onlv s,. |-,.,.„s h.. I,..,.,,,,

, |„„,„.|, ,„ ,,,, ^^..„
..

,^^
,^

A'/»W,v/.v, .l„,„s V. ,A,//rv.
I

|!l(Mi | CI, ,,:,,. „, ,,
-
; ,

. ;
-,

, .

Cli. .•{•,>l.ut
J.,

.f^;',, Ko,,,,.,.. h. .1.

' '

liitn,h„„ l,;„.>n, tnnii 11,, ,/v,/,A „v,,/,„ //„. „.///

';lt is to 1„. ul,...nv,l. tliut wl,..,v ,|„. w.„-,U „r a will |,„v.. ,t

piMm s..,.s,. ,.„,!„,, .1, ,1„ isi„a,.vm.tt,.ru„|,|„ ,„. wi.l„„.i tl...
wnnls fu,.,.|>.nj: ,1.,. .natt-r ,.f tl.- W-vis., ,1.,.,,. ,.,., w,„.,|. .,r ,1,.,

will shall always 1,.. tak.n tn |„. ,1„. i,„„„, „, ,i„. ,|.vi.,„. ...„!
h.s .nt..,.t to 1... what tl... w.,ni. >av."-/;,„, .//, \V,1| •

a,.,]
li'staiiit'iits, (i.

"The(^mrt is h„.,n.l tr, j^iv,. ,.|r,.,.t t., ,ll tl.,. will "^-^^wv
ilnu,.fhur,,r ,I7!M.,,;; Vvs. In-, at ,,. I.,;,. L„,,i I,„„„l,|,„,,„„.,;

" l„fr„li„„ muy uw,m what th- t.stat...- i„t...„!..,l /,./„„; ,/,„„.

whomistl... only q.u.stioi., in ti„. .-..nMn. tin,, „| will. i. „„ tl...
mnn<,„„ „/ tl„. ,r,.r,l.r—h,„ .1. .s,/,„.vv. r,„,/.,/,, [S C,, |, M ,^
W. (i!»S, at pj). 7(II.7(fJ. I'ark,.. li.

"Weai.e to ascTtain by ..onstniin- tl... will „„„ ,,„u,l ,;,l„i, „,/
,im„l ,h.nt,oT rathor, w aiv to as,...,.tain ,/,.„/ ,;,l„., l.y i,.t..r,,r..tin-
,/,w,h/i.,if:'— (;,„,;, v. Ii,ir„;,i,ii„i,„ (is.jd,. .-, Hx is'j ., „„ i.,r
I'.ti. Uolt,., 15.

•
• 11-

'•.

"The liist .hity of th.. ('.Milt (..xiM.mi.Iin- tl... will is t,. ascertain
what is the ni..aniiifr of th.. w,,i-.ls „.,..l l,y il„. t..statnr. It is v.tv
often sai.l that the int..ntion ..f tl... t.-stator is t,.l». tie- ^nii,|.. ; Init
that .'.xpression is .apal.l.. <.f heiiifr nusiin.h.rst..o,l, aiel n,av I,.,",,! t,.

a si,e,.„lati..n as to what the f.-statm- mav 1... sui,i,„s...rt., j.ave
iiit..n.hMl to write, wh..ivas the .,nly an-l yvny^r in,,,.i,v is, What
IS tl.o ni<.aninjr of that which 1„. 1,;..- a,tu:.ilv w.itt.n ;- That
which he has wntt..n is to 1... eo,.Mni..d hy everv ,,aif hein- tak.-n
into consi.ieratiou a..eov,ling to its grainnu.ti,.a'l ionstni,.ti"i,, and
the ordinary aee.'j^ation of the w,,r.l< ned. with tl,,- a-^i-tan'v ,>f

sueh ].arol evidence of the sum .muling .ir.iinistane.s as is adniis-

Ll.2
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?5

nW to i.la... til.' C.urf in tin- \»>-^^\•>u ..» tlu- t.'Hliit..r."— /.W/'/ v.

Filz./n-n/,/ (\s:,H). ti II. 1.. <'u:*. ^'Jn. Mt
J..

f<7*K \.nV<\ W.-i.Hl..v.lal...

••Tli.'-i'i'-t'"" '» ••Nl"'»"'li»^f " «"'"• '"* ^''' •'• ^V'iKr.11.. iim.m

rorivtlv Mllf.s ill lli^ ..Xr..|l.M.t Wn,k "II IIm- .ippli.-Mtiol, -f J,..!-!

,.vi.l.-n.'.. t.. tlu' .nnstr.i.ti..ii ..f will>* [..'ihI .mI. (
InHo ].. T j.

' n* i>'.t

wliat tli.'tf^tat<.r innmt, l.iif wlmt in ill.' m.-miiiiK"'' liin w.-nK' "—

JUnf/ V. .l//./r//- /..» (I^-VX). 7 II. I-. <'aH. <iM, at j.. 11* ;

•''*

L, .1. Cli 1H». at ]>. II I, li'Tcl Wt'nsl<'y<lnlt>.

"Thr t.sfatnr ai.iMiu> tn liavr 1 II an t'X' I'li^ly illitH-at.'

man; nn.l iIm' lul.'s of k''-'"""»" "'"* ''"" "^""' ""'""'"K
"''

t.Ml.ni.ai ianKnnp' ""'.V »'•' <li^i''P"nl. <l in con.lruinK l.i« will.

Hut w rannot strik it fmn. Ms will any wnid wlii.li. stnn.lmK

wh.Tc it is. ha.H a cl.'Mr an.! (l.'liiiit.' n^.Tatinn in tlw .lisiioMil of liis

property."— //'/// V. »'«//,» (Istili, !» II. L. Cms. »•.'(». at \<. l-il,

Lor.1 ("anii.l).ll. L. (".

"Tl- ' ' is no ml'' nioiv .Lnily .MaMi>li'il tliaii tins, tliat wli.n

tho int ti(.n -.f a t.'>tator is rU-arh manifest tli.' t'ouit will

en.l.'uv..ur tr. carrv nut that intrnti-n as far as tla- w.-nls will

,,..rniit."-r,«,..s N. M„/fl.>/ i\>*7'>). h. U. v'ti Eq. :!7H. at p. ;isl.

Malins. V.-C.
" Wp ar.' lint at liL.Tty t.. siM'.ul-.t.- up..n what tho testator ni,iy

have int.'iKl.il to do. or" may havo ihnufrlit that h.' ha.l a.tunlU

.loni". W.' .annot pv.' .iT.Mt to any int.'ntion whi.li is ii..t

exi.ivss...! or plainly inipli.-l in th.' lanfrnag.- of th.. will."— >V»/r

V. I{,n,/i,s, [I.S!»-,'J A. C. :54J, at
i.)-.

-UK -H-'
\

<il ^ •!• ''I'- '-L

at
i>

!-•!. lioril Watson.

"What a man intfiuls and th." ...\pr.'ssi.)n of his int.'ntion ui..

two diff.'r.'nt thing's. II.' is hound, aii.l thos.- who take aft.r him

arc hound, l.v his ..xpr.'ss.Ml int.'ution. If that .'Xi.r.'s.s.'d ml.'ntm,,

is unfortunat.'lv <linVn>nt fn.m what h." r.-ally .h-sin's. so n.u. h th.'

w-irse forthos.. who wish th." actual int.'Ution to pr.'Vail."— >/'"/>""

V. Fo.n,„, [i!'"'] !'• >^' "' V-
''' ''• ^'- ^- ^'- *"' "^ ''• '^^^

''^"'

G(5rell Barnes, V.

Jntiii/ioii oiiilht to !>< iKjmiihIr to Ha- nilis of line.

Intodioi, oixjht to Iw rolhrtril out of nrn/ ,,(ut of thv mU.

Evnj iconl of ,i nill shunlil loin- it.s ,;//i<t.

J „/// s/w'i/'l !" intvrio<tnl ut res niagis valeat tiuaiu ii.'i'.'at.

" As touehin"' the general rules to he ohservcd for th.' tni.'

construction of "wills h, tr.to //.. i>lnnHs t,4«ton.s u>fcnhonr„,
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Hn;,Nm,„: Huf v-t (Imh i^ to »,.. „!„..rv..,l nitl, fl,„.,. ,„„ i;,,,,,^,.

tioiin: (I, \\U irit.'.if ...i;:li( to l„. !i-,v. ,1.!.. t., tl,. tmI.- ,,f |,,u-

Vi) This Lis inf.., It ..u-lit t., l,..,,,ll.„t,,l .(.t ,.| til.. «.„,!.,, c,!,.'.

will. As I., this, it niMV 1... .l..|„i,n.l.Ml. ||,,vv sli;,|j f),;. i„. |^,„,^,,„ w

To this it mny l«. tin.s miisw..,..! : 1 , T-. - ,r, |, ,,„t «l,,,t w:.s t|,..

"'"I f '''•* ^*''"
:

-'I To in.ik.. ,11, I, ;, r,„|.t,.i,M..n. s,, fl,„t ,,l| ||„.

wor.ls of til., will (ii.i.v stuii.l : to,- to v\A anvtliin^ t.. tl,.. «oi-.U ,,C

JliM will, or ill tl on,tni,fion imm.|.. i,, ,•• lln.|Mi>ii :i,.,l |.:,v,. .,„f

liny of til." wonl<, i> ,„„/-// /„ .,!„.., |j„f ..vn ,triii..' ouiriif to
liuvi- his somid."— ///oH/;„v/ V. /;/.„„/,„,/ hn;, . ;; |;„|,"

i,,;;

DimMi ridjff. J

"If isM ..M-tiiin nil,., ill th,. ,A|„,Mfi,,„ ,,f wilU ,-|.,-.i,|iv. th.it

••very wonl shtill lm\.. its ..|l'..,t :iii,| ii-t I.,. i,.i,.,t,.,| it ..iiv ,.,,M^fn„-
tion cim |(,(ssili|y \»- \ni\ v.\Hn\ it" li-nLr v. '//A v |,'.".i •'

I'. Wilis. •,':!». at ].. isi, K'jn^.. \. {
.

"The intuition .,f ii t.-tiit,.r i« |. 1 l|.,,..,l t,-,,,,, (h,. „/,-,/,

of hin will, .,//.«, //',».v /,./,,„„„/,
; s,,,islM |,,a,. th.. iniii.l .luit..

sntisfi.Ml iihoiit what th.- t.'st.itor tinMiit ; ..in,! ,•„ a wi|| ,,f \-uuU
must be ill /(•////»'/. sii,'Ii (•,iiistnirti,.ii ,,f il,,- t.stiitMiV iiil,iiti,p|i

must ho fouiid.'il upon the rritiini ,fs,/t:"— ///(./,/,/,// v. /,./,/„,I'/m//

(I7<U). < Hurr. \-',V',. iif p. IoH. \Viliii,,t. .1.

•• It is II I'.Ttiiiii ml.- <if I ,,Mstniiii,iii, ih;it ..v,iy w,.nl ,,( ,) \m|1

must Imv.. ii iM..imiiij,' imiiut,M| t,, it, it it i- ,Mpuhl,. ot .i iii,.ii!iin^'

without ,1 violiiti((ii o) the ^'fiicTiil int-nt. ..r i:t ain ,.tli,i |irovi>ii,n

in th« will, with whi,h it nmy apjMMr in, onMst.nt. "-—/,',,/,.< v.

Hn/wrr (I7!(!J), 4 V'es. (i!C.>. at p. (1!I7. Sir U. 1'. .Vnhn, M. k.
•• I know no rul« I .an a.lopt iii..iv .sit.ly than that, whi.li I ,ii,l

adopt iu Willis V. /».-»//".'/
L'

'"*""' "' V''^- ->:{ (»..• th.- ii..t.., -Ju,!

(.'dition, p. 247)], lUi.l up.iu whi.'li I iiav,' alwuys uctfl. vi/. . t,, j^iv..

fifcct t.) .'Very w.)r.l .)f th.' will
; piovi,!..,! an .ffc't .'an he j,'ivcn to

it not in.Mjnsist.'iit with tln' <,'i'n.Tal iiitc'iit .)!' the wli.il,. will,

t.ak.'ii t.igethcr; for if th.' ji^.inTal int.ntioii .mii !), .-oihvtfMl, it is

the duty of file Court to u.lapt ov.tv n-ulatioii t.) that pn.Tal
int. 'lit. "'—r.//(.s/((. ,//;/, V. CiiistKiiHiii' (IS.)]), Vc.s. Imi, uf p. |(i.'.

Sir W. (/rant, M. U.

•• We have now rcaih.'.! th.' -ouiid rul... that f,.i fli,. |.ui], .<. of

eolloctiiif,' tilt' intenti.m, .'Vcry pait ..t th.' will must 1... . .,ii.-.i.li.|i..l.

That riilt* was tir.st cstahlishol hy the prcat judj,'.' wli.nn wc have
just lost, the late Master .if th.' liolls (Sir W. Uiinti. an.l was .'on-

firmcd by mysolf in lUintlf v. Uhimlill filsi.j). ] J[,.r. l!»;il."

IJithm V Htv,l.' (ISIM), I Swanst. .'4, ut p. "Js, Lord Elduu, L. C.
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•' AtiotlitT imdoiilfid mil- "f -onittrii" tion i», tlint ••vt-ry i"«rt <>f

tliat wliiili till' f.^tiit.ir iriiiiii» hy fli.- wnril-* li.' liit« ii>-<l >liniiM l)4'

piirriid iiitii ilVii t ii» fur ns tin- Inw will |><'iiiii», Imt im fiirfluT :

mill tliiit tin part !-liiiiilil 1m' rtjt'tiil. ix<<'i'f wliiit tln' luw iiiiik<» it

iici I'ftitarv t'l rrji'it. "-—/'<" >\. (lifllmi \. (Inllini (l>*-i-'li. » n. iV; Am.

»>•,'!. lit |i. liH. I».iiiiiuii. ('. .1

"Tin- will of II niiin i»« tin- i\^\:ri'\i\\\>- <-f lii^ t. .«fiim«-iifiiry iiitin-

tmiiH. Ml fur 11^ tlifv iiri' timiiilVstt'il in writing.', duly ••xi'iiifcil

iiiiiinliiif.' to till- .stiitiitf. And ms ii will, if loiiliiint'd in oni-

diMiiint'nt. limy 1m> of wvcritl i*li('<fi», .so it nmy (oiir>i!'t o| wvind

indi'iH'iidi'iit |iiiii<'r.-i. ciicli wi cMMiiti'd. UcdtunlMni-y or ri']><'fitiii!»

ill siiili ind)')ii'nd)>nt |ia|ic'rH will no inoit' ii('r<'j.Hurily vitiate any nt

flu'in. than !.iniiliir di fi-cfs if uiiiii'arin>r on the fan' of a hin^rii'

•lociiincnt. Now, it whs ar^fiu'd Unit in tlic i ii«i' of inoM' tlmii oin'

t»'i«tanit'iitarv I'-'iii-r, lacli iiiofi'ssin;r ill form to he the last wdlot tlif

dfcfasttl. it i» ni'ccssary for tin' Court, lufon- i oiicliidin^: tliut \\\>\

topt'tlicrconmituti' till- will, to \»' -atislifd that thr tfstator intfiidi'd

tlifiii to opcrati' topthfr as siuh In onr sciisi- this i.s trm', for

tin- inti-ntion of tin- ti-tator in the niiittfr is the solo f^iiidi' and

control. Unt tlif ' intrntion ' to hr Moii^'ht ami discovered lelutis

to the di.s|io.sition of tin testator's |iroii<'rty and not to the fo'in

of his will. What dispositions did he intend y—imt which. ..

what iiuinlier, of iiapers did he desire or ex]iei t to lie iidniilled to

jiridiate— is the true ijuestion."

—

Lntnnji V. (Idiiiliiiiiii (I>»iio.

L. W. I 1'. v^ I>. "'7. at )i. OJ; :!•'. L. .1. I". •-'*<. at jip. :{f>, :{|. Sir

r. Wilde (cited liy Sir (Jorell l$arn<s in Siiii/i.siui v. Fiuon,
\

1IHI7]

1'. .VI, at
i>.

r,S; 7»; r,. J. r. 7. at jip. N, !i).

"The priiiiary rule of construction is, to give elfect, if imssilile,

to the wlude will. If there is a construction which will so (,|,eiMte

without doing: violence to nny part of the will, that constrintion

ou^ht to be ado]ited."

—

Ginniiii,- v. Wiill;lii>' (1^71), L. U. ti

C. r. "><"t, at y. oH»; Hi L. J. ('. 1" l'.»7. at p. >>(M», l?rett, J.

"There is a maxim to which I hold, jierhaps as stnin<j:ly as

anyone, that, if possihle, you should construe a will "/ ris ,„ti;/i-

riilittt i/iii'ii, /If nil/.'"— foil /l,i»/.i/i„f> v. M'i/ni/,ii (iNS.')), :iM ("h. li.

17-.», at p. 17!»; •")) L. J. Ch. IJl, at p. IJf, reaison, J.

"The first thin^i- to he tinne is to arrive at the true ineanin,:;- and

view of the will. We must not for that purpose fix our minds

too much upon one clause in the will. We, of course, must not

liprrl«i(t !Hiylhiii|^', hut we must take the whole will to<retlier, and

see what, as a fair result—not necessarily an absolutely deniou-
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Hfn.f...l r..M,|f. I.uf ,„ fl,.. ,.,..,„.„„),i ,„i,„i.,„ ,,, ,„ ,,,,.^_
, ^^,

fr.ni tl... Ul.nl- ImII ;, (I,.. Ml.UhMl- .1 .|„. (,,..,;,„.- /„ ^.

''""'" ^^^'']-i*'U l"NU. ,,. II.-,; ,;.il, .in, -.(.,;„,, ,„
HiV'ia, I, .1,

"
'
"«•'"• "'! '•'">• '" 'li" ^i-« tli.ii. wli. tl it ,.

, il,|., .,, ,,,

.cii^fni.. a uiil M. ,„,t (,, ivtMl.r u i„„t.t i:.l ,.,,t ,,| it v ,i,|l,^ „„
lipplimtion ni fl,.. ml.. ,,jr:M-||>t |M.t,,..f„iti.... it is .|..-|,:,l,|,. ,„ .li, „,
Of ,-..i,i>... aOl,.. M„M..r ..( th.. |;,,11. I,„„ll. ,. M l; |,,„ ,,j,|^
*'"'•'•""'' ''••" i;-'''' '" liu...,l,-tr,i.. ;, uill will, th.,t ..l.i..,t, l.ul'
if t!l.-l..l,-UM-...,f ,. will i, ;,,„l,i;.M,..„,. i, i, ,,^,|„ ,„ |„,„ ,„|,„,'

''; " '""-'"".•»i..i, nhi.l, will „t„|,,„l,t,.,il^ .„',\ „„| ,|„. i„,...,,,„„
"f tl..' f-,f,.t,.r. ill fl... M.ns.. tli;,t it „,ll „.,k.. hi- «ill ,.||,...t„;,| ,.,„i

'"' ••••"'I'' i' ^"i'll'.v <M..M„. ,,t u ,| ,,,,.,„„
, „|,i,i,. i,- |„. |,„i

known .,f It. I,.. W..I,M r..,t;,;„lv 1,;,^,. ,|,.,i|,,,| ,,, ,,,...,.
,. I, ,.„._•• _/„

'' '/'""•"./•"»,/, V. /•,,,„,,. |v,., . ,i, ::;...,„ ,, :l:-.',
I. -1. ri,. I. at |,. .-,, Sir K. II. .I.uti...

•Til., ml., is t,, ,,.„.tni,. „ uill „/ ,. „,„ ,„/,,„, ,^„„„, ^„,.,„^

lili.l t..;;iv,...|r,.,.f s., f,„„, |.,,s,il,l,. ,,, ,11 ,1„. „,,|,,|, ,„„,, ,,^ ,,,,;

t.vstator."--/,, ,, ,V,„/,„-,/. ,S„„/,„,/ V. ,V,„,,„,/. |MU| '

I (I, .,;;.,

at
I..

lU.'t; ro I,. .1. Cli. .-,111. ,,t ,,. .-,:i|, .|,,v,,., .1.

••Tll.'iv is ,i.,t waiilii,- antl|..iily t.. -Iiuw that it, a ,.a f

..l.sMiiitv ..rai„l,i-„it,v...v..n uii.n -h, .,u,-!i,.„ I.,,,,,.,,; i,.,al,.|itv

<'n til.. -n,„,„| ,,f n.|,i..t..ii. s,. n.|.ii-ii.„,..\ , .., th,. li|„.. iv. i-hf ii,i,y

hf-riv.-i, t.. Il,..,-.,ti>i,l..|ati..|i that it is !.. Il,.|-t., .•ir..,tiiat.. than to
Irii^tr.-it.. th.. ti.!«ta!.ii-'.s iiit.-iiti..ii : .,., |,,,,| ..^..li.,,,.,,,. i,, /•,,,,/,, ^.,

.]/„../.,, ii.ssd,. .-, Aj,!-. (av :n. ri!»; .-,.. I, .1. fh. ,-,:. at |.. .•.:»•

.mil |M.|. L.,1.,1 k'iii<r.s,|.,wii ill /:.-'„, v ;/,„/„,„//, in.-.s
_ || |. ,

.V.'.;, .-,1. ;.••_/„ ,,, s,n,/,„:/. Ili.il
I Ch. !ii;i, ,,t p. .,(,; 70

L. J. Ch. .-,!il, nt |.. ."ilM, .I,,\,,., .1,

••On,. ,|.„,s ,„,t ,|,,„l,t that. wh..!v y..ii ar.. . ,,i,stmii,;r ..itli.T a
will .,|. any ..th.T iii.stniiii,.iif. it i. |m., Tctly h.-itiniat.. t.. ln,,k ,.,t

th.- wli.il,. instrmn..|it~aii.l, ill'!....!, \.,ii ,,iii-t \nnk at In.- \\h.,l,.

i,istnini..nt— t.. m-,. tli- nj,.aniii- ..t th,. uh,,l,. iiistiiiiu..|.t. ,a,i.| v,,u
.aiiii..t rt'ly iij„,n ,,i,.. paitii'iilar |iiiv>a-.. in it t,, th,. ,\,luM,iii ,,f

what IS i.,.|,.vaiit t.i tli.. ..Niilaiiati,,!, ,,t tii,. parti, iil.ir ,!aii,.- th.it

yoii arc t>xi",iincliii-. That !.* ]M.!.f,.,.tly tin,- as a .-, i,..,;,! |,|,,.

position. "—///./.y/,,. V. I)„>rs„„, |:»ii.' A. <
'. I, at [.p :;. 1; 7|

1- .». <'h. |:j-J, at \K Lit, Karl ..f llalshurv, L. ('.

r^FwS-



•Vili lAMAL INTKKPHKTATION.

flii/)/irflti()i(— ('iinjirfiirr.

"TIioTf is linrdly iiuv ciiso wli.Tf iiiiiili(>iifii>ii is of iifrrssity,

but it is ('filled 'iK'icssiiiy ' licciiusi' flic Cdurt limls it m) to answer

the intention of tlie devisor."

—

('uri/fnii v. J/r/i/nr (Tl-")),'-? <""X,

MKI, at ]) ;t4S, Lord llanhvieke fiited liy Kniglit Brnee, L. .1.. in

iri,i,/ii.s V. ll'ini/'is [\Hr>i\\ () I). M. i^ (J. 'iVK at ]>. -VA).

"A necessary inijilication is that iin]ili<'ation arising U]inn the

wonls the testator has made use of. whieli clearly satisfies the Court

what was liis meaning. It is j.ut in oj.i.osition to conjecture.

('o]ijecture is, when \(<n supjiose what wouhl have heen tin-

testator's meaninp: if he had the whole case hcfore him : and what,

if he had thought of >uch an event, he would have siiid ujioii it.

That is conjecture; hut for imiilicatini, you niu.st find out hi-

meaning, whether expressed or im]>liiMl, from his words. If tliey

have an exjircss meaning, and he has made use of inaccurate

words, you must construe iiis words; if they are words of sense,

or declarations whicli arc noways accurate in legal jihrasc, you

must see ch'arh what is the testator's meaning; and if the

testator's meaning is doubtful, if a Court of justice cannot say

thev are .satisfied his intention was so, the wlioh' will is void for

uncertainty. Xecessarv implication, therefore, is tliat wiiidi leaves

no room to doubt. It is not an inqilication upon eonjecfure: you

are not to conjecture what he would have done in an event li'-

never thought of; that will not do, though many cases have 1 ii

determined with a view to such an event." -J<iiiis\. M(,i>/>i)i 177:> .

Fearne, C. H.. Aj.p. No. III. K'tli ed. (ISU), Vol. 1, •)::, at

p. oM»), Lord Mansfield, C. J.

"If the will shows that the testator must necessarily have

intended an interest to be given which there are no words in flic

will cxjiressly to devi.se, the Court is to su]i]ily thi' defect b\

inijiliciition, ami thus to mouhl the language of the testator -i a-

to carry into ell'cct, as far us possible, the intention wliicli ,i i>

of opinion that the te.stator has on the whole will suflicieiitly

declared."— 7'vo/.v v. Wnitmirth (lsr)S), 11 Mo... !'. C. VJt;. at

p. r)4;5, the Right lion. T. I'emberton Leigh, delivering the

judgment of the Judicial Connnittee.

"Implication may be foundfd upon two grounds. It may

either arise from an elHptii'al form of expression which invoivc-

and implies something else as conti'ni|)latcd by the person usiiiir

the expression, or the iiujilication may be founded upon the ! ;iii
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of gift, or upon a .lin.,.tion to ,1., son...fI,i„f. vvlii,), ,,i„n„t 1,..

<;nrn.'.I into ..fV.vt witl,,,,.! of n.v.ssitv involving. .,„,,. I,i, U-
inonl.Tto giv.. HfV,.t to tl, * -Hn. .io,,, ,„ >n,n..fl,in:, ,.l..wl,;,.|,
m a ,.„ns..,,u..nr.. ,„.,•..-.,:, „.,.,,;,. .,,„„ ,|,^„ ,li,.,,,i,.„

•_.
P,ni:r v. /„„/„/ ,|St;.-

. |l |!. j. ,
, ,

,., .^, |,.|. .^

L.J. K.x. l!is, Mt |,. -Jd:! !.,. .! \V,..,ti ,„ ,

.

\\ Olds and hxjprcssinns," p .") js. i

•• Wlicn. a f(..-.tator i„ o,i,. part of l,is will 1,ms r.><-il..,l tliaf 1,.. j,.,,]

pivon a U'-rnry to a r.-Hain ,.,T..on. l,ut ,t 1,,,. „ot ap,„.a,v,l tint
any sut-li l,.jr,uT was givn,. tli.. Court 1,;,> t^k, „ tl,.' iv.ital ;,.

.on.'i.i.sivr ,-yu\vnvr of an iiit^nti,,,, t.. m-.w 1,v tl,,. will, mil
fastcninj.- niion it. lias -ivcn to i,.. rm,n.,,us .viital tl,,. .livci ,,t
an actual gift, Wl,.,v. howv..,-. tl„. t^Mat.,,- ..us that onlv wln.l,
am.anits to a ,l...-laration that h.. sii,,,,om.> that a party wh„ is

n.f,.m..l to lias an int. rost iii.l..p,.,„lrnt ,,f th,. will. ^u. h' a r-rital
is n<. .vi.lfn.r of an intention to givr hv tli.. will, and ,.nii>nt 1„.

troatfl as a gift hy inipliraf ion. Th,. di>tiii,tin„ l„.tw,.,.„ il„. two
ca.s(.s ,s marked and oi,vious. In tlio f,,nn-r. tl rro,„.ous iv.ital
isovidenc-o of an intontion to giw l,y th.. will. n,adv,.rt..ntiv not
expivsso.1. In tho lattrr, as it is -xpiv^.d hy Mr. .lannan. Vol, j.

p. -JfiO, ' such recitals do not in general aninaiit to a (h'vi.se. for a.s

the testator evidently I •eive^ that the person referred to pn>M.»!,s
a title ind.'i.eiidently of his own. he ,h.es not int.-nd to in;;ke an
actual disposition in favour of such I'lrsnu.' "

~.l>/„,„. v. .l./„m.s
(1X4-J). I Hare, .j;ir, at pp. .->li.. .VH; 11 L. J, (I,, -.u,:,,

Wigrani, V.-C.

" If there are in the will no words amounting to a gift, or such
a direction to pay, as indicates an intention to .-onfer the l,(,untv
of the testatri.N, hut merely words of crroiieou,- recital ,.r recoo-uj.
tion of indehtedncss, no intenti.ui of eiving a legacv wilf he
di.sclospd hy the will. I do not understand the ea>e^o|' ./,/,„„v v
i''"<,is (ispj),

I l[,i,,, .v;;. II 1^ J CI, ;j,,-_ ^^,|^-.|^ ^^.^^ ^^^

much r. lied upon, to go heyond that ]iropo.MticMi, The mere
recital that someone named in the will as a legatee in r, sjie.t of
another legacy has an intere,-t independ.'nt of the will in an c,state

'•r fund under the control of a testat..r, will ict 1„. ,i Millirient

indication ,d" an intention to make a gift hy will ..f that inter.st,
cveu though such recital may be accompanied hy a direction to
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pav ; and if tlmt is a tvw ]iriii'nsitioii. it is a torflori a true

jirojiositioii wliciM' tlic iiiti'iist icciliMl is nn intni'st of a civditor

t" wlioiu tln' estate is ill(ii'l)tcil. 'I'ci infer tlie illteutiiill ti) CDllfer

a liouiity. villi must, in iiiv jiiileiiient, fiml in the will, in aiMitiuu

to tlie direction ti) ]'ay. evidenee of the intention to confer a

l„„„lty."— /» rr lliiirr, I'ihi V. Il'l ii,h,ii , "JSIISJ 1 ( '|,. I
.',:!, at

]i]i. Kii), Kil : (;? L. J. Cii. sr, at y. 1»1. Vau<^lian Williams, I. .1.

s

c ia ?! r

2 S =»! C

7',.v/,//„/'".s Ol.jirt.

"J took oecasion a few days a<;v) \ Tlnlhixsaii \, Wnmlt'iinl (17!M»).

4 Ves. •J'JT, at ]i. o'ill
,

to observe, that in const ruin"- a will 1 slioiild

not f;o ujion enmnds of favour or disfavour to tlie oliject of the

testator, if 1 eoiihl discover his Intention."

—

Imns v. .fuliiixnn

(17!)!t|, 4 Ves .".US. Ill p. r)74. Sir 1!. V. Arden, if. \i.

'• Wlillst the inteiillon of tlie testator oiififlit to he our only <;uide

to tlic inter[)retii1lon of his will, it must he his intention to lie

collected from the words em|iloyid hy Ininsclf in Ills will. \o

surmise or conjeeture of any ohject which the testator may he

sup]iosed to liave had In view can he allowed to have any wel;^ht

in the construction of his will, unless such ohj(>ct can he coUeiteil

from the plain hnifjiiaf^e of the will itseU.

" We liolil it to he a necessary I'n'" In the Invest ii;-ation of tln'

intention of a testator, not oidy that we oui;ht to look to the word>

of the will alone, to determine the ojieiation and tdfect of the devi>e,

but that we ought to dlsref-raid alto<^i'ther the le<>al cmiseeiienies

which may follow from the nature and (pialitles of the e-tate, when

such estate is once .'ollectcd from the words of the will itself."—
Tlir Einl iif Siiirhiiniiii/// v. />oc d. Suri/i- [IX'-M], '•> A. oi. Iv S!»r.

at pp. !»<)•,*, !)<>:}, Tindal, C. J., delivering the judgment of the

Exchequer ( 'haniber.

Golden Rule.

77//' i/riiiiininfii'i/ mill (iriliit'iri) xmsr at' flu irnrilx is fo In mlhi rnl

III, iiiiliss thill inmlil liiiil III siimr iilisiirilit i/, (ir Miiiii n jiihj-

mtlirr /;/• iiiniiisixh iifi/ ilifl; llii nsl iif tlir mil, in irliiili insi

till' iinliiiiiiillirill mill in'iliiiili'i/ ••i nsr of tlir iiiinlx nmii In

tiioilifiiil, "11 iix tit iiriinl tliiit iiliximlitii, n juii/tiniirr iiml "<-

voiifiixlriirii, hut iiii liirllii r.

" But is there not a rule (jf common sense, as strong as any case

cau he, that words iu a will are to be eoustrued according to their
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naturnl souse, mil.- -miik- ..Kvi,„i, iiir..nv..i,i..iH.- ,.r inc..iij:niit v

\voiil<l result fn>iii -, ((,I|^1lMil|o tlii'iii ;- -/<n, ,[. l\/„ , \. J, ~s,/,

(ISKti. l-J Iv.st, -.'vs. at p. .'!(:;. h,,r.l KlimLnpuioi,. < .|.
'

'•It iiiiiM.jiis to 111,, til ,t th.- l.,.>t laii-ii.-i-,. in w!ii, h tint nil.. i>

cxi.ivsscd is in tlic \VMn]> ,,f Mr, .1 u-ti. . r.int.m. in K".-,/,.,, /„„ v.

Lnn/aw/ i]s->s), I llu,!.,^ li. !,.,, (;-;;.,„ ].. njs. ulin,. h,. applies
it to tin- coiistnictioii ..( -tiitiit.^ " sciwn//,

. ],. :;ii-.>
.

- J), /,/,,,,/ \-.

fo/f (|s:!i,, 1 M. \ W. >;», at ,,. .',(: :, I,,
j."

i;,. k,,. ..-,. ,„'

1>. :U, Parke. I'.. [refeiT-MJ to l,v Kni-lit r.ni,-... L. .1
. in (;„,„/,„

V. Piiniii/r/- (1N")J|, I 1». (1. M. i^c (1. .",i|o. at |p. "lOI; .'I ],. ,1. ('!,.

40"), at p. loi;

"Tile rale (if e.illstlMftioii, ami tlie iMilc' wliirji, in nio,|,Tll tillie>

liartieiilarly. tlie Courts have always lirm an\i..u~h iurliii..,! to

follow, has 1 11 to ailhere a~ ri-irlly as ].o.mI.1.. to ih.- e\|.iv>s

words that are round, whether m wills or in deed-, and to i:i\'e to

those words their natural onliiiary lueaniiii:-. iinh's- li\ >., d'iinu' it

apiiears from the context that you are umiiu' tlieni in a ditleivnt

sense from that in whii'li tlie testator or the malier ot the de. d
intend(>d to use tliem. or, iinles> hy Ml usin- tli.ni. vou would )»

doiiif^ somethiiiii' which would nianit'e<ily IcI I . an ineon-iMencv.

wliieh (-(MiM not have heen tile intention ot the |,ait\ making- tlie

instrument. "'^^///y v. /'nir-sn,, ds.'iTi. i; ||. |^. ( a^. t;|,at |i. 7^
:

-''i L. J. Ch. J?:;, at p. f i/ id Cranwoitli. \..\\

•• 1 have heen loii;^- ai
' v iinpivs-ed with the wi>doiu of the

rule, now 1 l»dieve univ iidopt.'d. at |.'a-t in the Courts id'

law in Westminster Ilao. that in con-tiuin-' wills, and indeed

statutes and all written in>truniciits. th<' ^L;raniniatical and onlinary

sense of the wonls is to he adhered to, unle» that would lead to

some absurdity', or some re]iii^iiaiiei. or iiicon<istenev with the rest

of the instrument, in which ease the friaiuniatiial unci ordinary

>iense of the wonls may he moditjcd. so a> to avoid that ahsurdif}'

and inconsistency, hut no further. Tlii> is laid down hy Mr.

.Justice l)urton in a very excelhait o|iinion which is to he t'oiuid in

the ease of \r<irl,uii<iii v, Lnnhnu,' [( Is-.'^i. 1 lliid. i*i 15. ilr.) ti'.'d,

at p. (IIS ,"—//,„/., at p. Kiti; L. .1. at p. I>1. Lord Wensleydale.

"The ease now hefore your lord-hips i> one of many in which

the mind is imperceptihly ti'iiijited to swerve from tie- c>tahli>lieil

rules of eonstruetion, hy the apparent hardship ot the case and

the hifrhly jyrotiablo eoiijceture that the testator never coiiM have

intended that which liis wonls have ex]iicssi'd. Notliiiie; (an be

more reasonable than to suppose that he meant in this case to
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provide that his son's children, after their father's death, sl\i)uld

take the projiertv heqiieiithed to tlieir father for life, wh<'tlier lie

diid in his nrntlifr's lifetiTTie or afterwar.ls. But tlie ruh's whiih

are to g()v. ni tlie •on^tnntion of wills, us of nil oflier writti-n

instruments, are imw verv elrarly estahlislfd, and it is inijiossihle

to overrat. Mie iniiiortane.' (notwithstandinj: all tlu' tenijitatidns

from su ]M)sed hardship or )irohahle iiiteiitionl of stfadily. strietly

and faithfully adherin<r to those rules fnr the sake of the gnat

interests of soeiety in avoiding' litifjatimi and alfordin<r the only

chaneo of ohtaiiiinp; as niueh certainty in the construction of wills

as such a suhjeet is eapahle of. It is hetter, as Mr. Fearne says

[p. 1 7:{], ' that the intentions of twenty testators every week should

fail than that the ruh's should he departed from, upon which

the security of titles and the fjeneral enjoyment of property >o

esseiitially deiiend.' The question, iu expounding- a will, as Sir

James Wigram most correitly states in his excellen'. work on the

ajiiilieation of jiarol evidence to the construction of wills (p. ,

•ind ed.), • is not what the testator meant, hut what is the meanin<r

of his words.' The u.se of the expression that the intention of the

testator is to he the guide. unacconi]ianied with the constant

explanation, that it is to he sought in his words, and a rigorous

attention to them, is apt to lead the mind inscnsihly to speculate

upon what the testator may lie supposed to have intendeil to d...

instead of strictly attending to the true (piestion. which is. what

that which he had written means. The will must he expressed iu

writing, and that writing only was to he considered. It is now. I

believe, universally admitted that, in construing that writing, tlie

rule is to read it in the ordinary and grammatical sense of tlie

words, unless some obvious absurdity or some repugnaiu'c or

inconsistency with the declared intentions of the writer, to he

extracted from the whole instrument, shoidd follow from so reading

it. Then the sen.se may he uioditiel, extended or ahridgcil, so ns

to avoid these eonsecpiences, but no further. This rule was. in

substance, laid down by Mr. .Fustice Burton in \\'i(rl'(irt(ii, v.

LocHinid (IS-iS). I Hud. i^ W. iVi-S, at p. <i4S. It had previously

been described as 'a rule of eonnnon sense, ns strong as [any

case] can be,' by Lord Ellenborough in />"' d. I'xhrr v. ./,.vn-//

(ISIO), I'i East. L'SS. iit ]i. •l\y-*>. It hud been stated as "a cardinal

rule.' from which, if we dejiart. we launeli into a sea of diflicultir-

not easy to fathom, by my noble and learned friend [Lord

Crauworth] when Chancellor

—

Guih/i;/ v. rinitiycr (18J2;, I
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I). (J. M. i^ (J. .-.O-j; -Jl L. .1 CI,. |„,-.. ,„ |, „„;. ,,„1 ,„ ,],„

'gol.lHii ml.',' \vli..|i ;i|,i.li...l f,, A.t. nl r;nli:mifnl. hy iVu'\
Justicr Jcrvis ill .M,ifl,.s,,„ v. //„;/ ! l^, I , lie 11 .i');, at |.. :!^.".

:

•i-\ L. i.i'. v. HIS. ,it ,, 111; ,„„i i,v ,i,„ ],,,,. J,,, j„^',i,,„ ^,.,,^,^"

us 'tilt" most j;.Mi''nil ot' nilrs. 11 -.'Ii.tmI rub- of <:vva\ utilitv," in

(irthrr V. Capi,,,- (l.s.-,.",,. •.'( |,. .| , C. 1". .,'.1. ,it p. 71 Mmu oiImt
aullioriti.'s iiiinrlit l»f cil.-,!, Imt tlinv \v:,-iio doiilit n| thr (N.-..ll,.iir,.

ami ^'ciiiTality of tli.' nilf." —. //-'.-// \. .1/;,/,//,/.,,, .Julv I". |xVS|,

7 11. L. ('as. lis. at YY. IIm, I H. |
|".

;
.'<:

1.. .1. Cli. | | o. ;,t p. II |.

Fionl Wi'iisii'vdali'.

'If \v(^ i'l'l'l.v tlif rulrs iiov liriiily (stiilpli>li.il l'.,r the (.,,i|.

utriirtioii of wills ami .-ill otii, i iiistMiiii.'iit>, | niiist own that it

a|p]itais to iiif tliat tluTc is no nM^onalil.^ d.riilit in tJiis cas.'. I

have oltfii liail ociasioii, jpartiiiilarh in <liii/ \. I'.m-^mi i|s.")7,,

tl II. L. ('as. KM-.; .>() L. .1. (•],. 17:;. and .//,/,„// v. M,./,/l,i„„

(ISo.Si. 7 II. L. Ca.v tis : -js {,. .|.
(

'i,. | |(,_ ,,, ,,,,|| ^.,„„, i,„.,|^|,j,,.,-

attention to tlif |iaiMinoiint iniiioitann. ,,f adiicrinu' to tin'Sf niii-s.

Our duty is to ascertain not what the t.str n\- ni,i\ h" suiijiosed to

have intended, but the nieaiiin;^- of ihe words he ha> used, and
tliese Wf must eon.strue aeeonline- to their oi'dinar\ and eramiuiitii al

sense, uiilcs.s some ()b\ ions al)surditv. or some lepn'Mianee dp m-
oousisteney witli the cleelared intiMitions of the writer, to lie loHerted

from the whole instrument, followed from it, or, it niav he .fdded.

some ineonsisteni y with the suhjeet on whieh tlie will i> meant to

operate, and then the sensi' niieht he modiljed >o a> to avoid tho>e

oonseijueuces, hut no farther. It is vastly more important to

attend to these rules than to look out tor our jruides to pre\ious

decisions on the eonstruetion id' similai' instruments ami to eom]iare

them.'"

—

!>liii(isl,,i v. (ii-iiiiiijn- (Mareli 'Jl, "Jo, 1S-V.»), 7 II. L. ('as.

27;i, at pp. '^'s;}. -jsj; -JN L, .1. Ch. tild, jit pp. (;17, (il^. Lunl

WelKsleydali!.

"I entirely agree that to the words in fjiis will we must apjily

the rule of eonstruetion iiow, I believe, univer.sdly applied in

Westminster Hall: that in eon.struing all written instrument.-, the

grammatical and ordinary sense of the words is to he .idlered to,

unless that would lead to some ahsurdit\', or to some reiiuL'nance.

or to some inc(msisteney with the rest of the in.-trunient. in which

case the grammatical or ordinary sense of the wmrl- may be

modified, so as to av(jid that absurdity, reinie-name or inc on-i.-tenc\

,

hut no further

—

Wurliiniini v. Li,ril,i,rl ilSJSj. 1 Ilud>on v'v. li.

Irish Cas. (i'.^;i, at p. ()4.><, Hurton. .1."— 7'//. ///^^^"// v. l!i mlh^lmn,
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(July, IS.Vt), : H. L. C.iH. 4-''i, lit p. ••">l!»; -JS L. ,1. ('|,. !I1S. at

p. rXiti. ],onl Wciislfy.liilr.

" \()\v, in ('(instiuiiii; iiistniiiiciits. I liavt* always followf^d liii-

mil' liiiil down liy the llmisi' nf Ij'inls in f/ni/ v. I'l'irsmi [{\S't7),

(i H. L. ('lis. til ;
•.'(•) Ti. .1. Cli. r-"i1, wliiiOi is to construi' tin- in-

strninfMit aci'onlinjv- to its literal iiM|iort, inilis-i iIhtc is soTin'tiiiii;,'

in till' sulijt'ct or context wliii'li .shows that that fatinot he f!ie

irieiininfr of the words."

—

I^mrllur v. Iti uliii'l; (JNTIi. L. U. 11* l'](j.

Ui<i, at p. |(i!»: 14L .I.CIi. 1M7. at p. IKS. Jessel. :\| . I,'.

"All these retiiii'ineiits and niee distinctions of words iii)iiea'- to

ni." to he inconsistent with the niodeiii view^which is. I think, hi

nccordarice with reason and connnon sense— that, wjiate\er the

instrument, it must receive a construction according to the plain

nioaniiiL'' <>f the words and sontenei's therein contained. I5ut I

aijree that you nnist look at the whole instrument, and. inasmuch

as there may he inaccuracy and inconsistency, you must, if vmi

r'.TU. ascertain what is the ineanintr of the instrument taki'ii as a

whole, in order to ;;ive elicit, if it is jiossihle to do so, to the

intention of tiie franier of it. ihit it ajipears to nie to he arfjuim;-

in u \icious (urcle to hee-in hy assuniinrr .an intention up irt from

the liinfjuacfe of the instrument itself, and, liiivini;' made, that

fallacious assumption, t(. heiid the lane;u,ige in favour of the

assumption so made"

—

Lcidii- v. /'';//'// i'ls>i>'). 1;; App. ('as. v!ltl,

at y. :iitl ; •'iS L. ,J. 1'. (
'. 1;!, at ].. 1(1. 1 ,ord ilalshury, L. <

'. ^''Jcd

and approved in /// /v lluiilit (T^SS). o!) Ch. 1 ». IJli, at ]i. V\',:

•jS L. J. (Jh. IVl, .at pji. -JKi, 217, per Cotton. L. J.i.

Circumstances—Extrinsic Evidence.

Admissibility of Extrinsic Evidence to aid the interpretation of Wills.

Wluic Ihe iiiciniiiiij tn hi iitliirliiil tit llii' inirilx lit' ii irill nirii^

ilri'driliinl tn tlir siirroiniiliHil t'lifl:- ilii'l ril'riniisfiihii ••—
f>.jr., llitlili'" lit i)ir'<(>llx, J)/ilris mill tlnmlK— llinxv I'lirls nnil

rirrinilstiHicrs //l"st In' riijiirihil Jnr till' j)in-imsr nf r.ijiliiiiiiii'J

till- rj'/iri''^''ii)nx lit till' ti'xtiitor a irislirn.

^iillOinist till' I'in'iniistiliirrx tlilis In lir ri'ijil rili'il is tin' lilir nf Hir

vfiii at i'il iti'ilvi' ii'lnrh fhr irill /.v ijiinli' innl it\ //i^ititsitini'^ iif>

tn III' riirrii'il (Hit.
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It thnl hnv l,„s .itl„rl,.,l l.,,,.,rl„;,l.ir „,„:.„ ,..,, li. . ,!.,, /,„-„//„./.

"/• ti> „ i,ii,t,.,i/,ir ,t,.j„,..i,. „ .1 i,.irt,.„hi,- ,fl,,l, ,t „,,,,/ /„

//-.^Ulllii/ Ihill lln l,.l.il,,r. ,., Il„ .,..,,„,.,/„,„, „/,„/, /„ /,„^.

Il.'clr, l„„l rr,m,.l In Ih.ll „„„„„„/ ,„ /„ //, ,/ ,,/,,/_ „„/,^,

Ih, h,,i.,„.n,, -,/ //„ „,// ,„. //„ .„,.,„„„,/,„,, ,„,•»„,../.,„, v

lllxlihlil lll'll .s(li,(j,ti,,ii.

Till 111,1, ivl nil, ;.s Ihiil, II. ,i,t,-i„;i;,.,i ,1 „,!!_ il„ i ;,„,., ,^,

intil/i.l /„ /,/,/ if., It 1,1 11,1 y,..w^-,„ „/ //„ l,.yl.ll,,,- ,it III,

till,. In ,11,1,1, /,,\ „i!i_ ,i„,i /„ ,;,„. ,./,, „ii ,i,„i,i-,.,i /;„/, ,„„/

il,;-,iii,.^l,l,i,;s ,'.„,, ,1,1 I,,
II,, I, J, it,,,- i,jl/, III,,;,,,; l,,,i.,,,li

III Is l„ hi till:, „ t,, I,,,,, „.,,! Ill, „,„,/, ,„ ,ii, „.j/_ „^,,/ fi^^,^^

I,, ,l,,-l,i,r „l„it ,s 11,, i„t,„l„,„ ,,,,!, II,,, I 1,1, il„ „.„,,/, „,,,/

'///// ,;l,n„rr ti, ll,i,s, l,„'s ,ii,,l ,,i;„,„,/,,i„,, „/,;,./, „,^.,.

(Ill- iiiii/lil fij lun-i' /„,„) l„ III, II, ,11,1 ,,f III, lisliil,,,- nil, ,1 li,.

Usui ll,,,s,' II i,i;ls.

All III, I'llrls Hull ri,;'iiiiisl,iiiii. i;
.
Ill, 1 1,1,1 i„,-s,,,,^ ii,- i,,;,,,, ,-l ,/ I,,

irliirli II irill ,;l,il,.s „,; iii„',,„l,l, ,11,, I, ,,,lii,i,il, ^ ,ii,,l ,,,/,„

,i,nxs,ir,/ ,ri,l,ii,; /„ ,,i,il,l, ll„ ii„,ii,,„,i „„,l ,ii,i,l„;ili,,i, ,,,

till- lrsl„l„,-'s „i„;ls 1,1 l„ 11,1,1. ,sl,„„l^ th.ill.lll II,, I !,„ Il„.

/iiii-jiiisf 1,1' iilli ,-i„,i I,,- ,1,1,1,1,,! I,, 1 1,, III,

'• It ni;iy lie laid down as u ir,.,,,.,.,,! |.||1,._ tl,;,! all tait> ivlaliii^--

to the suhj.'ct-inattci- and ol.j..|.t of tlir drvix.. mi, h a> tliat it wa-
or was not in tlio ])ossi>sion of \\\r frsiator. il,,. ,,iod" of a. ijuiriiii;'

it, the local j-ituation, and tlir diMriliiiti'.ii of tin- )iro]MTtv, aiv

admi.'^sihlf to aid in asccrtaininu- what i- niiMHt liv the u.uls ux'd

in till' will."

—

lh,r d. Triniililiiii v. Miirtu, i l.s;;.!,, | \\, ^\;. Ad. 771,

at
J).

7S"), I'lirkp, J.

•'Till' observations already niadf (if well founded) est:ililisli (he

right of every elaiiiianl nmler a will to l.ring under the \iewof
the Court whii'h is to exjiound it ev<Ty niateri;i| fai't to whieh the

will exiiressly or taeitly refers; they e>tahlis)i tli.at ('oint> of law

reeogni.se that natural dependenee which e.\i-t> hetwecn lani;iia"e

and the eireiiinstaneos with reference to whicji it i> uvd. and
whifh makes a knowledire of ~iicli cir.!iin~t:inc, > !ieies>;ii-v t.i the

rio^ht interi>retati()n of the lajipiaL'e; and eonse(|iieiiil v that a

reference to sueli circumstances, in eN],oundin<^ a will, is >trictlv

consistent with tlie otljce simply of determiiiinir the iui'aiiiii<r of

the testator's wonl.s."—Wigrain on Extrinsic Kviilenre, pp. s.{_

Itio (:5rd ed. (1S4(») p. s:{; 4th ed. il,s:,Si p. 114,.
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" Si«»iikiiif,' idiilosopliiciilly, yoii must iilwiiys look Wvonil the

iiiNtruiiR-nt its.'lf, to !*..mi. .•xtt-iit, in oid.-r to us.crtuin wlio i«

lui'iiiit : for iiistaiict-. yiiu must look to ii;im»'s and |>lii.cs. TIht.-

miiy. iniK-.'.l. 1..- no dilluully iii as.'frtuinin<: wlio is m.'ant. when a

pprson wlio lias five or six niiin.'s. and soiiif of tli.-ni unusual oiit's.

is drs.ril»Ml ill full; wliil.'. on tli.' .itli.T hand, a d.'visf Mini.ly to

John Smith would ntM'fssurily crcatf som.' uni't-itainty. '—<'%/»(/

V. L<,r<l Sx'jtnt (iSH). \:\ M. v^ W. JiMt. at
i^.

JoT : \-\ L. J. Kx.

:!<;:{, at p. ;it'.»i. Uolfo. li.

" rriiiiiirily th" words ot' th«' will ar.- to 1>." consiihToil. They

.onv<'y tlu' t'Xiircssion of the testator's wisln's : hut thf m.Minin}? to

ho attiiclu'd to them may h.- ailV-.-t.Ml hy surrounding cin'umstanccs.

and, whtTf this is th.' case, those .•irciimstaiices no (haiht must \»-

rejjard.-d. Amoufrst the circumstauc'S tliiis to he rcirurdcd is thf

hiw of th." rountry und.T whi.h tlu' will is mad.- and its dispositions

are to be rarri.'d out. If that law 1ms attacln-d to iiarticular wonls

a i.articulnr meaning, or to a particular disposition a j.articular

effect, it must he assumed that the testator, in the dispositions

which he has ma.h', had r.-gard to that meaning or to that eir.Mt,

unles,-. the language of the will or tlie surrounding circumstances

disphu'c that assumption.""—/>'««'• v. Mnllirh (IS.')?), (I Moo. In-l.

App. (-'as. •">•>'(). at p).. -V)!', .V") 1 , Turner, L. J., (h'livering th.- judg-

ment of the Judicial ('imimittee.

" ' The ])rinciples of the ndes of law regulating the admi.ssihility

of extrinsic evidence to aid the construction of wills ajid of con-

tracts required to he in writing, seem to he the same. But, in

applying them, it seems necessary to hear in mind that there is a

distiiicti<m between the two classes of instruments. The will is

the language of the testator, soliloquising, if one may use the

phrase, and the Court in construing his language may proj.erly

take into account all that he knew at the time, in orih'r to see in

what sense the words were used. But the language used in a

contract is the language used to atwtlirr in the course of an isolated

transaction, and the words must take their meaning from th.ise

things of and concerning which they are used, ami those only.

This does not affect the law, but it is ot some consequence in the

application of it, as it narrows the Held of inquiry.'—Blackhiiin's

Contract of .Sale, p. ot), n. No authority is referred to for tins

proposition ; but such was then my opinion, and I still think tlie

same."—6'w/// V. (Snnit (l^ro), L. K. o C. V. ~ll, at pp. 7JM,

72i» ; yy L. J. C. r. -'72, at p. 270, u. [Vi), Bluekbm-n, J.



\vii.i>. r,Hj

"Tho (lUcNfion, fh.'ii, r.'>ulvr> itsflt mt., il,i-: wli.tli.-i. iKiviti^f

regiinl U, the lunj,'ita-.. ,,( tlii^ will, ..nianliii^' ,.,,1 -. lv.> >(ni|,iil.m>lv

agiiiiiNt iiMliiIpii^r in ,.,nj..,tiin , ,.; n, ,,11 mII. 1111,1 t,, .1.. wimt wv
tliiiik the tcstiitdc wnuM li,i\,. ,|,,ii.. if ||,. |i;„l 1„ ,11 1„ iirr iiifniiii.'d

or bett.T ti«lvi8..,l ; Iml takin- int.. .niisi,!, i:iii,,ii th, «1|,,1,. ,,1 tji."

will mill fill. whol.. nf thr MnP.iiiiiliuf: .iiviimslaiic,., at tli.- tini.-

tin' will wa.s Iliad.', whiiii aiv lr;,'itiiiialr| y U< l,. l.r..ii;;|,t in f,,r tiic

purpose of explaining his xpi-ss in>. tli.mgl, not tor tli,. puii.,,M.

«i altfring cir adding t.i tii. m. tli.T.. is in tiiis ,:>^v n, stion- a
prolabilit.v id' int.ntimi to iii<lii.lr, .,r nut to .'xi lud.^, tli^ cluldivii

in ipit'stion, as that a contnirv int.iition rann.>t lie -iippn. ij 'r

• --

T/vW, V. y////(l'\d.. It;. |s:|;, I,. \i ,,,•!, .;i|,,,, ,,|,. ;;|.-,^ ;;|,;.

40 L. J. Ch. -JKI, at p. Jl:*, .lam.-.-, L. .1,

" I lim IIWUIV tllllt if tluTc llr a d(,lll,ttlll (n|i>tlllrtiun .d a will.

the lirciiiiistaini's of the .a-e ni;iy lie u^.d tn uuicl,- .mr |.li,,i(v ; l,iit

we must not tir>t make the (f)iistiii ti .11. wiiirh i> rhw in itwlf,

doubtful ill order to make what we think a nioiv reuNin.d.le will

for the testator. It is not enough th:it a will may admit .d' a

forced coii.struitioii. Of couim', if it w.mld not. no (iiviimstaiires

eould alter thi! words."— r,',,,,/,,,, v. (i'lr.lim idiine sth. |s71i, L. U.
) 11. L. Jol, tit p. 2:1. Lord Uatherh.y, L. C.

"The Court lias a right to nseert.iin all the facts wliirh were
known to the testator at the time he made lii> will, and thus to

]da(0 it.self in the testator's |iosition, in oid' r to as-ertain the

hearing and ap]dieation of th^ l.inguiige which he uses, and in

order to ascertain whether lucre e\i>ts any ]ieiM,n or tliiie' to

which the whole de.scripfion given in tln' will c.-m 1„. reusoiiul,lv

and with suthuient certainty applied."

—

Churl,,- v. ('hm-l,,- (l.srt),

L. U. 7 II. L. ;{ti4. at p. ;i77; J:) L. .1. 1'. 7-i, .at \^. so, L,,rd

Cairns. L. C. (cited by Joyce, .)., in /// n (i,!,!,^, M'lrtni v.

ILiriii,,;/, [1!»(»7] 1 Ch. dO-J, at p. Ki!) ; 7(i L. J. Cli. 2'-iS, at

p. 240,1.

"The general rule i.s that, in eimstruing a will, the Court is

entitled to put itstdf in the position of tlie testator, and to consider

all material facts and ( ireumstaiices known to the te.stator with

refereuee to which he is to be taken to have u>cd the words in the

will, and then to declare what is the intention i-videiice.! hy the

words u.sed with reference to those facts and circmn^tances whicli

were (or ought to have been) in the mind of the testator when he

.M M
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uwil tli.iM. \v.,r.l>. A^ is "M ill \Vi;,Miiiii nii Kxtriiisii' Evi.lHUiv.

ji. !>, *Tli.' ,|ii.>tion ill r\|.oiiii.liii;: ii will i- ii .t wliiit tin- t.->tat.ir

m.Miit. ii> .lisliii>fui^li..l I'loin wiml lii> wni,|, ..xpi-.s. Init miii|.I.v

wlmt i« til.- iii.'imiii^' "I I'i- W'lav' 15ul wv iliit.k tliiit tii.- iii.-uu-

inp,' viiiifM M.roriliiij,' t" tlf fiivuMisiiiin.". df :iii.l .oiic.niiii;; wliich

tll.'.V mv IIS...I, III Ih, .1. Ilisruri.s \ //,.-«•(«/.., [( l.s.i!)i,"< M. X W

15(i:!. i>t pp. :i i7. :»iiH; :» L. J. K\. -T. ut p. •.'!»] in tlir j.iaK'i.i.Mit

of til.- i'olllt of Kxrll.Mpin it i^ «:ii.l, TllO olijpft ill llll -iWS i> to

(li,.,...\vr tlir ii.t.Mitioii ,,f til.' tr>tai..r. Til" tlist im.l most olivi.ms

nioil,. of .loin- this is to iv:..l iiis will MS 1... 1ms wiitt.'li it. all.l

collect his int..iiti..ii fi-ni hi- vv,,p1s. l'.iit MS his w.r.ls ivf.T to

fii.'ts aii.l oiirmustii.i..'^ ivsp.Mtiiit; his pr,.p.M-ty iiii.l lii> fMiiiilv.

im.l ..th.'ls whom h.' IIM.M.'S Mil. I .h'Srlilx'S ill luS will, it IS .•vi.L'iit

that til.' ni.'Miiiii- Mii.lMpi.li.ili..iiof hiswor.ls.MUii.jt bo iisefrtMiiii'.l

witli..ul fvia.'U.v ..f Mil th.s.. fii.t-. Mii.l .•inMnnstiiu.'.'s. All tli.>

fM.'ts iin.l riivimi-t .11. .s. th.ivf.ir-. r.'si..Mtiiij,' p.Ts.ms ..r pr..p-ity

to whi.'h fh.« will ivlMt.'s, Ml-.. im.l.Miht.Ml!;- l.'uitiiiiit-. aii.l ..It-'ii

ncics-Mi y .vM.'ii.o t • 'uihl.' u^ to uii.UTstuu.l th." iii..aiiiii- tm-l

upplii'Mtioii of h.s >vi. Is.

'•N...liiiKt in iiKiny .ti-.'s tli.- t.'stat..r hiis for th.- ni'.ni.Mit fnr-

g.ilt.ii or ov.-il.i-k.-.l MiMt.rial t'-i.ts aii.l .inMiiii>tanc.-.s whi.h ii.-

well kii.w. Aii.l tlu- t- .iis,-.pi.ii.'.- som.-tiin..> is that h.- iis.-s w.,i.ls

which .-xi.r.-ss an iiit.-ntif.u whi.-h li.- woiiM not hiivr wish.'.l t..

expivss. aii.l w.mM liav,- ah.-r.-.l if li.- liM.l h.-.-ii iviiiiii.h.l ..f tii.'

facts aii.l ciiviui.st .u.-s. Hut til- t'wuit is t.) .onstriu- th.- will a^

nm.h- hy the t.-tator, not t.) inak.- u will f r him, an.l, th.-r. f..r.-.

it is b.aiii.l t.. t-x.-.'.it.- his ..Npri-ss.-.l int.-iiti..ii. .-v.-ii if th.-n- is ^Mvat

n-as.,11 t.i li.'liL-v,- that h,- has, hy hliiii.U-r. .xpit-sscl what lu- .li.i

n..t m.-aii. An.l th- g.n.ral ml.-, wv b- llcv..-. is uii.lisputt-.l, tlml

in trviii;.- t.. p-; at th.- int. nti-n ..f th.- t.-stMtor, w.- an- t.. lak.-

the whoh- .,1 tlu" will, .-.iistni.^ it Mlt..^'. th.-r. an.l -iv.- tli.- wm-ds

th.nr natural iiu-aninir l-.r. if tli.-y liav.- a.-.iuir.-.l a ti-.hni.-.il s.-iim-,

their lechni.al iiieaniiiK!. nnh-ss, wh.-n appiie.l t.i th.' suhj.-.t-

matt.-r whi.h tlu. t.-stat..r jir-sumahly luul iii his mm.l. th-y

prodii.^H an iiu-onsist.-iR-y with other parts of the will, or au

ahsunlitvorin.-onv.-ni.-n.esogreat as to eonvime the Couit that

the wor.is .-..ul.l n..l liav.- h.-.-n used in their pr.iper si-jniti. atuni

an.l to ju-tifv the Court in puttiiifj ..n them som.- ..th.r si{.niiH.ati..ii

whi.-h, though less prop.-r, is on.. wlii.-h the Court thinks tlu- w.a.ls

win '..ear. Tiio great ,LtH.ulty in all .-ases is in uppUiu>r th.-s-

rules to the particular case, for to one m" ' it may ai-pear that an
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.•tr.Tt |,r.MlMr...l l,X ,,,|,-t|„i„- II,.. «,„,|, 1;.,,„1U i, „,,|,.,,|,M.f,.nt
with tl... ,..-f „f th. «ill, ,„ ,„•.. 1,., ..- au :,!.,U,.i,tN .„• 1,„ ..,.S,.lU..Mr..

^..K''''lt ">l'.jll>!ilv ll... C.u.I „, ,,.,;!,„;:,„ ti,.„. ;.„..tl...rMKIuti.
.".tinn. wlu.l, |.,t|,at niiixl ,„s ,, n-.t ii„|„ ,,, , -l;:i,,ti, utiotM.f
til., wcnl., •vhil-t I'p ;iUMtli,.r iiiiipl 'li-.ll.i |,,.,.|.,,., ] i„:i.- .||.i,.Mr
lint so ill,M,l,>i,-tr|||, M'-Ur.l.,,, i „, , ,„ v . 1, 1. .,! u- l.jll^tih pulling'
uiiv ..:li..r -i;:iiili,-;.ti.,n ..II til.- \nm|,1, i,,; ,, tli.lr |.|.,|„.,' ,„„.. aii.l

til.' lin.|..H.Ml >i-nill.ii>iM|, „,a\ ,,,|„,., ., vi,,i,,|,, ,.,,,-iiu, 1;,,,,.

••'//.// \ /'..(,s.„. ,|,s;,:
_ (, II |_ ,,, ,;j . ,,, L. J. (I, I"!:

isiin ...\i.n. ].!.. if thiv l..„,l ri;H,u,,|'!,. I,,,,] >, j, ,;„,|,, ,,,,.1

L.»r.l W..ii>l. \.M.. 1,1,1 ,|,,ui, tli. iT'i. 1 .1 i,il,.« in t, .,.;„, ,„,,

8uhstiliitiMll.\ .lill.-in-- Ir.,!,, ,.„l. ..ih.T, JH.f nil,. I, t|i,.v , miii- t..

aiij.ly tll.'lii t,.lli.
,

,,,. ii, l,;u„i ll,,.,,. w,-.. a ln:uk.-.l .li'll..!..,,,.- „f
opinion. \V.. M|.i.iv|„.|„l ,i,a; i...

i,-,.,.;.,. ji,,,. ,,,„ |„. ,l,auii. l.-tt

tlmt til.. Coii.l :i,ii>t. Ill ,.arl, ,:,... a|.i.'\ III,. a.li,.itt..| iiil.'> to tli..

ens., in ImilI, not .l-viitiii- iroin tli,- lii.-ial -.1,.,. ,,t th,. w.,nls
Wltllollt Mltli.iollt l.M>on.,,| uiolctllMIl jv jl|Mi|i..|; \,.t II. , I ,|.lll,.lilli;

slavishly •> tii.'iii. u!i,.i, t.. .lo > , w..iilrl .,l,M.Mi-U ,|, |',.,t ll„. iiit.-i"

ti.iu which iiiiiv 1"- ...ll.Mt. I ti.iiii till- \vli :! wiil" -.('•,/,„„/ v

lihihr (lX7;li. I.. I;, s \'.\. l*;ti, ,t |,|, 1.;-.', j,;;. ,
.

\^ J |.;^ ||(|_

at pji. |o;i. KtJ. I'.larkhiiin, .1,. ,l.-iiv,-i;i,u ih.- ;M,li:iii,||f ,,| tl„,

ivM-htMlii.T Ch.-iiiih.-r r.Liilvhiini. Iva'iii--, M.-!l..i', (ii-.,vi-. aii<l

ll.iiiyiiiiin, •I.I.I.

in>tniiii;.' th.. will ..1 tin- l.-.-tat.ir .... it i> n.-i-.-^.ai-v

''>" -iioiil.l put oiii--,.lv.>. a> lar a.> w,- .an. in lli.- |i.,.sit i,,ii .'.f

the totiitof. iiiiil inti-i-jin-t hi- i-xj.!. >M..n- a~ lo |...|--..ii> ainl tliiii;r>

with ivf.-i-.-nri- to that ih-;.'-!.-.- ,,i' kn.iwl. dm. ,,r 1 1,,,, p.. r„, us ami
things whi(-ii, mi t'.-ir .!> \v.- .an .!i-. .v.-r. th • t- >'a!or |.m> .-..,.,1." _
lt,i//,,irs/ V. J:'irit>;//ni, ..lul\ •.'.;. |S77,. -,' Apj.. ('a-. K!!-, at p. Tilt;.

Itl L. J. Ch :iN. 11' p. 7-V.'. I,.,i,l (•aini>. 1. C
•• In tln' cas.'s of wi'.N. tli--t. -tutor i~ >pi-akiii^.- .,t .-in-l r.,n.-.-iniii.r

all hi> allaii>. an.l thcr.-Ion- t-vi.I.m,- i^ a.liiiiv-.|hl,- i., .~li,,\v all

that he kn--w, and th.-n tin- ('..iirt liii- to .-.iv what i- th. iiit.-iition

imli.-at.-il ii_v ih.' \\oril> uh.-n ii.-«i-.1 uiih r. im-ni'- lo tla-M- . .\tf,'iisi(-

huts, tor the .sun.- \\..nls ux-il in two will- may t'.\pr(-.» ..m- ini.-ntioii

wlii-ii nscl witli r.'fcivii(-c t > tin- .,lat.. ol' on.- o->t.it.irV allaii-> ami
family, uiul (juiti- a (.'ill', r nt .m.- whm ii.si;ii uiin i.f. ivi,,,. t.. tii.-

stutt' .if the other testator'.- aduiis an. I t.imily." /,'".. ;(',,„

('uiiiiiiix-sioiii /•< V. A'ltCHyiiii i,]\i\\ 'jr, 1-77 .
,' Ap].. t'a-. 71 . at

}i. 7()4; (7 1,. J. (I IV I!);',, at p. -.''I-.'. L-.r.l 1'.! ...I.iom.

"The geutral rul.> us to the . ..n-trn.-ti.n o| will> ha- ..it.-n h.-cn

M .M i
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hi.l .l..wn. ut..l nouornWv in t.nnH t...t >uW..nti..llv .hlT-ni.R fr-rn,

wirl, oiImt. ALoi.t thirtv v.uin np. th.r.' .li.l iiiim- m Ki-ut .i.fT. r-

...ut. nf o,.i„inu l,no„^r^t tl..- i.-M.. ui.-l 1. ..riM .1 l..r.N svl.u ll..-.. n.t

in tl..' Ilnum. of l.ur.i.* an to til- m..nii.'r in wliicli that nil-- xh-uM

l„. „,,,,ll,.,l In T/n //>"•'»„ V. l!,,„//,J„ii» [(IH.-,!t), 7

H L Cii'* r.'!i; ^.'S L J. ('li.!i»M, lit |i. !Miin,tli.r.' WHS 11 ililT.T.n...

of' ol-inion .m.'.ni tl.- .j...l>r- wl... w.t ns..lt...l. l.i.t tl..-n.«a.

uon- .un..i.r» <•" ' "''^ '-""^ ('r..n«nrth m.v. (J..
4!t4)

:

'II.-

r»l.» .m whirl, tl,- ..|t' ll'"' '-li-H is tl.Mt luiiv-rMiliy r- oki'1/.''1

an.l ii.tLMl ..„. i.'.n.-lv, tl.at wn.as u.-- tn 1 nstn.-.i .i-or.iin- t.,

tkir i.l.in ..r.iin..rv n.-:.ni..-. unl.ss tl.- -i.t-xt ^Ii-wh th-n. to

Imv- l.-on us-.l in a .UlT-i-nt >-n>-. -'.• nnl-s tl.- ml-, if a-t-l «n

wo.iH l-ii-l t" snni- n.iinil'-st i.l>Minlity "f iii-nn>,'nnfy ;
in<l-a.

tl.c L.tt-r Lrnnol. of ll>- ...l- is, i.-.l.i.ps, inv..lv,..l in tl.- lonn-r.

for, s.ii.posin},' tl.i.t tl,- r.a-. it' a-t...! .,... wn..M 1-a.l to n.anit-t

aWlityorin-on>;..iity. tl.- -ont-xt n.n^t 1.- -....si.l-i-.l to4...w

(hat tl.- wc.nls -onM not hav- h-n n^-l in ll'-i»' oi.linaiy s-i.s-.

—JiMrs V. A'W's (ISS-Ji. : Aim-, (as. I'.'-J. at ,.,.. 201. -M.:.
;
;M

L. J. r. C. r,:\, at ], ".s, Kor.l IJlackb.irn, (kliv-iing the juJgni-..t

of the Jmli-ial Coi.imitt—

.

"
1 think that, in -on>ti.iing a will, w- ur- to inquire what is

the intention of th- t-stato.- shown by th- words of th- will, and

that w- o.ight to ii..,..ii- into all r-latin- to the la-op-rty and

state id th- iai.dly, ancl. .n short, into all th- .ir-nnista .-s wl.i-h

the t-^t.lto^ wo.iid or ought to .•onsid-r when making his will,

and th-n say, not what was th- int-i.tion -xpr-ss.'d hy s.i-h words

in the iihstnut, hut what i^ th- int-ntion -xj.r-ss-d hy sn-h words

used with rcf»'r-n-e to su-h -ir-nnistaii-.-s."— //<'/'</, v. Lr,r,s

(1M,S4), '.I Ai'i'. Ciis. .S!)t>, at 1-. 'iV',; -Vl L. J. U. 15. oo, at ].. ''7,

Lord lUa-kb.un.
" In every oas- the will, nnd th- whole will, nmst he look-d at

to SCO the meaning of th- t-rms used, and th- jios.sihle ni-pliiatini.

of d-seiiption. I'arol -videne- <d' existing fiuts and -ir.iinistaii.rs

outsid- the will is a.huissihh', and. in truth, is in every -ase n—s-

Barlly, though inh^rn.ally, admitted in or.h>r to apply th- t-rms U,

that "to whi-h they are int.iided to r-f-r. If the t-rms oi th- wiJ

itself, or if smh -vid-nee of siirro.m.ling facts and eirciimstan. ->

cousi.'lered in connection with the w.U show an amhig.iity to -xi.st—

that is to snv, if this or that (d,j.-t -inally fulfils the .hs-riptiou

found in the wiU, in mi, h -ascs and a^ Lurd Abing-r :^uy- ui Ih,

V Hmvck. (ISa'J), 5 M. & W. -Mi, at p. -m ;
!i L. J. Ex. 27, at
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Ji. •.'?>, in such .w". oiilv r.'..mi- i!i\ !"• hrl ;,, th. .1... | ,r;,ti,,ii^

'.f fh.' t.Miilrix. 1,,.,„M«> th.. i.rcl.l.'iii I-. ..th.iwi-.. ih«.liil,l,., M.i.l

hrcauM- (.it.h r.cnui>.- uu'hr mi. h .•..M-liti.-n- ..n,tlt,,t,.« „,, Mii.'ii,|.t

to vrirv liy |iiiri'l rx iil.nr.. tl,, t. nii« i.f fli.. will " /'„,',,„ y

0,//„,,„/. I |,s!>,»]
I', 'Jtr. ii! |.|.. .',1, .'•..'; t.l I, ,1 I' I'D „!

p. r,'vf. j.-iiiu% V.

•' Thi' firnt |)(iiuf whi.li I think it .•..nvriii, nt t,, ii,,ii,,. i» ti„,

fiimluinoiitiil .listiiirtjon liit\\..ii .\i,l,.|i,,. ,iiii|.l\ . \|.|Miiai..i \ ,,t

tlic worils (of the will ih.'iiiM.h..,. ;ii„l .\i,|,n.. -,,ii;:lit t., 1,..

aiii>li.'(l t.. lu.ivf iiili-iitioii ifMltii>iin iiiilf|..ii,l, nt in f \Vi-i,im,
' Thi- liiih'H of biw ri'»i«Ttiii^' th" A'liiii"i..n c,| I^MiJns. KvhI. n,,-

in aiil nf fhr lntiT|iH'tiitiiiii ,,!' Will-.' :!i.| . .1. i | ^ Jo 1,1, o {o;

Tlii.s ili>tinrtioii iiui>t ii>\.T l,i. lost ^i-lit ,,\. 'I'l,,. j_,n mI tiiti'Titv

f'l' tl '''••'< "I' "'XpliiMiiton .vi.h.ii... c ..iiM-t. '1 ut til. ii^..i' liniH.iit

of ji.THiii.s Mini fhin^rs iiiMilliii.ntls i.\|,|;iiii. ,1 1,\ thf will \u,\i.

WIk'II I .SUV thllt it ll:i> lirVl T IhcIJ ..,||t..||,h.,| tl,;lf ^1 will llrillill- 11

definite loiiMfniitioii lan hnvi' uiiMtln r ;iimI •hlhiint i n|i,f m. ti.m

iniposcil i|]ioll it hy f\trill>if eviihln , I l.\ im lu.an- nii.l.ilak.- tt.

aMMTt that, in point of fmt, thi> hii> im\. i- h.. n ,|,,||,. |!i|mi.. th,.

jmbliciition of Sir .latnes \Vij;raiii"> ir. ;iti->- tinT.' i.ioi.at.lv vmc-,

anil stihMrnicntly flu'io |io>silily nia\ have Ihmh. install. - ..l th,.

kind. All suih instiiiircs. howavir. inii>t he uttiihutalli- to the

result of an uneonscioii< ihoujrji illi.i;itiniiitr •, i. Miuj.' t'l tin aini.i-t

neecKsin hias in favour of a |iartieular iMt(iiti..|i iii.|i, itcj ,,i

suggested hy extrilisie facts as di-tinfruishi d fiom th. . \|.l,uiati i \

ort't'ft of sueli fact.s on the words of th.' will uiehr .Ii-. u.s:.i,,ii.

The danger of this hias is nianif.st, an. I h.is 1 ei.n fr.iju.iillv

adverted to—us. f..r instance, hy Lor.l 'riiuil.)W in i'n,,,,, n.ni \.

I'lifintz [XlX't). 1 Br.>. ('. ('. \11. f::. trs. and hy Sir Tli.iiiiii,'*

riuiner in ('i<li,i,t,s \. Ci,li„„i^ i is--.'). ,ja. . IM. loV Th.' iin|i..it-

unce of it is well illustrated hy til.' ^T.at pains tak.n h\ tli..>e

learned judges, an. I hy L'lrd 1'!11.mi in .{>!.-<! n. v. Hi-'it,. Wii'iani,

App. II. p. 'JOO, to make it cl.'ar iliat, in th.' wills h.'hac tleni

ri'spet'tively, there was a sutli.i.'iit want of cKactnes.- in the .hs.ii|.

tion of the hgaeies heipieatheij to justity tin' '.sort t' i.arol

cvidenee of tin,' state of tiic propcity. In .{'t.-dm. v. /;,.///,

Wigrani, App. II. p. J"l. Lord I'^Mon insi>ts ii|...n the point

whiuli he frecpiently, in one form oi- anotler, a.h.it. .1 tn, i.S, ,.

for instance, iSinlsilnlf v. Hilhnt (ISj.s), 1 Swan-. >>
'1 : 1^ W. \[.

V-Vi))—that iiulividual helnf ought not t.' C'lvcin tin' .a-.' : it must

be judicial persuasion.''

—

In ii (ji'mmjir, Itnn^on v. JJ j;/iii.\,
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Wl'M^J- i'lt-l^'-^ M,,,rovo.l on.y L..a I»av.-y m ILu:>».

V. y>,™, LI!M.J] A. <•. 1, at i-i-.
!>, I«i; 71 L. J- < 1.. 1-L'. at

"Tlu-ol,^ervation.uf v...vl..;mi.Ml ju.lges ImN- Im..,. ,,uot...l to

shnw that vu» must ,va.l all tl.. w<.i-.ls in .vrrv iu.tnmi.ut with

roten-n.e io tlu- ..•in u,n>ta,u.s un.hr which they a.v utt.-n. ..r

written. 1.1 on.. ...,.. that is ,, nil.. Into. It is quit.- tru. that,

when, vuu an. tin.lin^- nut ,H.r.M.u> •v things-who an. Ihtsous

.lesi.-natnl hy the wilh what an- the thin- left hy th. w>ll-you

may findelth.r the person or tlim- hy pn.i..r external eudenre yt

what is referre.1 to."-y//.W--^ v. l)<.r...„, [I'.M.JJ A. ( . 1, at ,>
•>

;

71 L J. Ch. VV2, at j.. 1 ;!•"). Karl «i llaUhury, L. C.

"
I have often >aia that to treat lanfrua-e with t>< it violenee an(

to sav that vou have arrived at the eonelusion fn.n. external

e,rcun.8tanees that the te.tator would have n.ade a dit ennt dis-

position tn,n, what he has done if he had had the wh.de suhjeet-

luutter in his mind, and thereh.re to eon>tn,e his hmguage d.ller-

.ntlv, is mit to e.mstrue or to .nt-.riavt the language whieh the

testat<.r himself has used, hut to make a will for him wlueh you

think he ought to Iwne ma.le if he hnd luul tli.. whole e.reumstanees

present to his min-l'-y/'//:/'"^ v. lh>r.so„, ,M. at p (.
;
L- J- at

p. i:}.-), Earl of llalshury, L. C .

'•It is well s(.ttl.d in mv oinuion-I am reading fn.m I im-

position 3 in Wigram on Kxtrinsie Kvidenee Chd ed. (ISPM.

at 1.
4-'

; --.th ed. llS.-.S . at p. o(3)-that. • when> the.e is nothing

in the eontext of a will, from whieh it i> apran.nt that a testator

has u.MMl the wonls in whieh he has expressed himself m any otlier

than their striet and primary sense, hut Ins words so interpn.ted,

are /,/.v.//.wV-/r iiith ntn-n,n In r.rfri»sir ,-!mn,<st<u,ns, a Court ot law

nuiv h..>k into the extrinsi.. einu.nstanees of the ease, to see

whether the meaning of the w.-nls he senslhle m any popular ..r

.eeoudarv sense, of whi..h, 'rilh nhnun In thrsr rn-n,n,sl.u„rs, they

are .-.pahle.' "-/. r- ^V.,«m,//'-. L"""'] " ^h. 300, at p.
^Uo:

75 L. J. »'h. ():<•, at p. tiTl. Joye(., .1.

"1 think there is nothing in that ease [//, ,r (Iran,.,!,,; I'.MM.J

> fh 7o(i. at p. 7<i:J; (ll* L. J. <'li. -^S'. at p. 7!)-] wh.eh is at

varianee with the pn.p.^ition laid down in W .gram on Lxtrms.o

Evidenee (lU'd ed. at p. --.l ; Uli ed. at p. V.:>U namely :
' I'or the

,„,,.„,.. of determining the ohj,.et of a testator s hounty or the

.ul'eetof disposition, or the .p.aulity of mlerc.l inteuded to he
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given bv I'i.s will, ,i Court may inf|iiir<' iiitu •vrvy im/rrni/ fad
relating ti> the jiorcon wlio (l,iiiii> ti) li.. iiit.iv-icl uii,i,.r tlw will,

and to thf in-opcrfy whii-li is (•laini"(l n- tli" -ulij.'c! ,,\ ilisiiM-iti.jn

[ami to til.' circiiiii-taii'fs ul' lln' tf.>'at r. ami ..f iii> faimlv ami
affairs] for tli.' j(ur|iosc of ciialliii;;- tii.' ('..urt t.> iilrmifv tl„.

|M'rson or tliin;,-- intcmliMl hy tin' t'>1atoi', i.r to ilct. rimiir the

((iiantity of intcri'st lie has ;;iv.'n hy iii> will.'"—////,/. at ii. :J14;

L. J. at \). f)70, (J7G.

Spirit and Letter.

T/if ••/lirif iiioji ii'-rrroiiir tin' iiu ri litl,r ft' <i inll,

"In coninion with all men. I must arL!iowl.'ilj;(. that tin-re are

man}' cases ii|Hin the constructioii of il.i.imirnts in whieii th'' spirit

is stronj; enou<;li to overconir the Ift'ir—caMs in whirh it is

impossible i'or a reasonable beinjr. up 'U a rai'ctul perusal of an

instrnnient, not to be satisti'il fr^m its out'nts that a literal, a

strict, or an ordinary iiiterpre'alion ^^ivcu to particular passaj^es

would disappoint and deleat the intention with wjiidi the instru-

ment ;•» ad as a whole persuades and e aivinies hiui tliat it was

framed. A nui;. so c()nvinc' d is auth'iri/'i and liouud to cotistruo

the writing; accordingly."— A''// v. K' ;/ 1^-Vl;. 1 1». M. A (i. 7^3, at

p. 84; -12 L. J. Ch. ()4I, at p. (ilT. Kni^rht liiu^c L. .J.

' When the main purpose and intention id ih testator are ascer-

tained to the satisfaction ai the Court, if |iart:cidai expressions

are found in the will whii ii arc inconsis'eiit with su, h intention,

though not suiiicicnt to contnd it, or uhirli iiKlicate an intention

which the law will not iierniit to tike cllect. such expressions

must be discarded or niodilied ; ancl, on the- ollur iiand, if tlie

will shows that the testator must necessarily lia\e intcn<lecl .an in-

terest to be given which there are no words in the will expressly

to devise, the Court is to .sui'l'ly the deb-, t by implication, and

thus to mouM the language id' tlie lest itor. s.j u^ to c;iirv into

effect, us far as possible, * he intention wliieli it is of opinion tliat

the testator has on the wlede will sullieiently ileclareij,"— 7'"'"^ v.

Wniticorth ilS>.S), U Moo. 1'. C. -V.'''. at p. Vf:;, tlie Uiglit Hon.

T. I'cmberton Leigh, delivering the judgiiii'Ul "f th" lucliiial

Commitbe. (Doth the above c|uetatioiis citeci and acted ujion by

Hall, V.-C, in Simtlioj v. PriUmar i
lS7fi .

-' Ch. l>. 41'., at

pp. 415, 416; 40 L. J. Ch. -iTH, at p. -il'J, and hy North, J., in
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Mclhr V. Daiiitno (188G), 'Y-\ Ch. D. 198, at p. 206 ; 56 L. J. Ch.

;};3, at p. .37.)

" Now, no tloubt, the mere letter of the will, or any other instru-

ment, is not to bo adhered to if a contrary signification can be

suggested by the whole context of the instrument. The spirit is

to prevail, and the letter is not to be allowed to kill. That I take

to be a plain, clear canon of construction."— /// /' Rul/o-n (1877),

6 Ch. D. l:5;J, at p. i;J(i; 47 L. J. Ch. 17, at pp. IN, 1!», Bacon, V.-C.

(See also aiili
, p. "j'JO, " Implication.")

77/c iiiirilx " til tar ax tin- ni/is of la a- and rqaity iKvinlt."

" But it is to be ob? ived that the declared intention of the

testator is not to join the chiittels to tlie real estate absolutely, but

only so far as the rules of law and cfpiity will permit ; and,

although these words will not correct a gift which in terms

infringes the rule against perpetuity, they may be fairly referred

to when the construction warranted by the words used is im[)Ugned

on the score of inconsistency witli tlit> intention of the testator."

—

IIarriii(/foii v. JlaniiKjfon (1868), Tj. R. 3 Ch. 564, at p. 574 ; -M

L. J. Ch. 59:5, at p. 597, Lord Cairns, L. C.

General and Special Intents—Cy-pres Doctrine.

In a uill till' ijciicral ur pai'diiioiitif intent prccaila oar the xpccial

or particular intent.

•' By that case [Ruhinsim v.Rohin-yon (1757), 1 Burr. 38] this posi-

tion is clearly established—That in the construction of a will we must

first look to the general intent of the devisor, and give effect to

that ; and if tlu re be a secondary iuteut which interferes with it.

we are to reconcile the whole as far as we can ; but at all events to

give effect to the general intention. In that case the special intent

was defeated."—i>oc d. Bean v. Halle;/ (1798), 8 T. K. o, at p. !».

Lord Kenyon, C. J.

" But all this doctrine was fully considered by this Court, and

afterwards in the House of Lords, in the case of Utroiaj v. Tfiti

(17t>9), 2 Burr. 912, where it was determined that the general

words in a will miiy be restrained in cases where it appears that

the devisor did not intend to use them in their general sense."—

Roe d. Rea,le v. Reade (1799), S T. U. 118, at p. 122, Lord

Kenyon, C. J.
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"But terms so inaccurato us tli...... T,n.>t ],.. ,..,„.tn.<..l n..t m.Tflv
with regard to tlu-ir or-liiiary mwiuiii- l,ut tli„t .onstru.ti.m must
be adopted that will nmkr th.> whol,. will ,• .iisist.nt and iii^mI^I.' ..|

being executed."— rr/,/V/,/,„r v. Tnlmnni dNdli, o W,^ |;;i,_ ,^,

p. V-V-i, Lord Eidoii, L. ('.

"A will eaniiot be cr.nstiued by iiinvly adv..rting fn a single
clause of it. Everything that b..i,rs .^n that j.arf "f tli,. subjeet
must be taken togetli-r. t.. discover what tlie t.-.^tatur int.ndrd "—
Cnm\. rM//(lS!I),

1 J'.alK^ I'.-at. Mli, at j.. l'!';, Dnwnes. E. (J. J.
"It is a g.meral ruh. ..f law. tu )„. ,.,,||..,.t..,l [,•,„» a eoiisi'dcration

of all the eases, that a partimlar intent exiMr.«s..d in a will, must
give way to a general int.nt. Jt is siirprising that so niu.h' j.ains

should have be.'n taken to establish m,,], ,, nil.., tli.- ..Ihrt of whi.h
is, usually, to enable the first taker t.. d.struy both general and
l)artienlar intent."— ./r.v.vo,, ,n,.l ntl„r. v. n'ri,,/,! ?,/„/ oz/^r.v

(lS2(t), •> Bligh, 1, at p. 1!», L,,rd Kedcsdale. L. (
'.

'•It ajipear-s to be .learly istablished l,y the authoritirs which
have been eite.l, that a p.irtinilar intent ...xpiv^cd in a will nuist
give way to a general intent. '— />„, d. /;,/,/»„// v. //,//,>// (|so.-,).

4 B. & C. (ilO, at p. ()-,>o, Abbott, (". ,1.

" In the first place, it is said that I am to eltctuatc this inten-
tion by means of the doctrine of «//-/,/,'... This iloutrine, as 1

understand it, is nothing more than that which prevails in other
cases of giving effect to the general intent, hut with this dilference,

that it is not, as in them, carried into effect at the e.xpen.se of the

particular intent. In the common case there is a valid particular

intent and there is a valid general intent, and the particular intent

not in the view of the Court effectuating all the intentions which
they jiresume the testator to have had, they lo(jk to his general

intent, and they effeit his general iiit.iit at the expense of his

particular intent. In a[i[plying, however, tiie ductriiie of <//-///(>,

nothing is sacrificed; for example, in the .a.se of limitations umh'r
powers, where there is a good gift of a limited estate to a person

an object of the power and then a gift over to his childrtai, who
are not objects of the power, effect may be given to the whole
intention by giving to the parent an estate of inheritance liy means
of which the estate will descend to his cliihlren. In siicli a ca.se,

no doubt, the general intent is effectuated, but it is (h.iie at no

expense of the particular intent, because there is novaliil jiarticular

intent to which effect can be given. So in the case, more clos(>ly

applying to that now before the Cuuil, of a iituitation to an unborn
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sou for lift', with rpinaiiidtr to liis unborn children in tail, where,

us effect cannot be <,'iveu to the expressed iuteufinn, because

successive estates cannot be limited to an unborn jierson and to his

issue, iin estate tail is '/i\x-'< to ;)• 'larfy to whom the limitation

was made for life ; here, . in, tlie ]iarticular intent is not sacrificed,

but effect is fjiven to it as i general intent. ... I aji]irehend

the rule is this, that neitlier by impliiation, nor bv the doctrine of

ri/-jires, can an estate bi> carried to a class, or a portion of u class,

for whom the testator never intended to provide. For persons for

whom the testator did intend to provide, a different provision may

indeed be made, as was done in the case of P/ff v. Jaihsini (ITSd),

2 Bro. C. C. 51."— J/oy////y<//»// V. Ihri.Hj (IS.",.'),-,' D. M. v^ G. l4o,

at pp. 172, 17;}, 174, 17o; •>> L. J. Ch. -WA, at p. •il7. Lord

St. I^'onards. Ij C.

"Tiiere is the (bi<tiine usually called ('/-/iri-i. It lias been said

that that doctrine only applies to executory trusts; but that is not

hi. In the fir,'«t place, tlie ductrine is not ]iroperly called r//-/>/-(.\

ei 'dl; it is merely a rule of construction—a rule of lonstruction,

'].i,i is, by wiiich you sacrifice the jiarticular intent to the general

intent, or the subordinate intent t<> the paramount intent. When
you find two intents in a will which ure inconsistent with each

other, and you ther-'fore cannot cany out both, you give effect to

the general or paramount intent. The rule applies just as much

to direct devises as to executory trusts—wjiert; trustees are directed

to convey or do some other act. That the doctrine is a rule of

construction is laid down in the most express terms by Lord

Komilly in Pfirfiff v. JLnihcr [(1^67), L. H. 4 Eq. 44;'., at

p. 446]. . . . It may be Slid that that was only a '//(7((/« not neces-

sary for the decision of the case, but I will now refer to another

ca.se which is an actual decision on the point, namel}'. Moni/jni/'i/

V. JJoii,!/ [ (lS47j, Ki M. .<i W. 41S; 17 L. J. Ex. Hi]. Tlmt

was a case which was sent to a Court of law -the Court of

Exchequer—and therefore the judges couM only treat the case as

cne 01 exprc^ss and direct legal devise."

—

Jlain/tfon v. lldliiuiii

(1^77), •) Ch. I). lfS;5. at pp. I'JO, 191; 4(3 L. J. Ch. -.MS, at

p. -ioO, Jessel, M. U. (,followed in In re Eimiy, [1! 04] 1 Ch. -Vi:}

;

7^3 L. J. Ch. 4'jj, by Swinfcu Eady, J.).

"In my view i\\ccij-litis doctrine ought not to be extended, and,

that being so, I must hold that there is an intestacy. There have

been so many varying exiiressions of opinion read to mc from tlie

judgments of vai'ious learned judges that I think I am bound to
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fixprcss niy own viow. iilflK.iijrli 1 ii.c.ssnrily diff,.!- (rniii >.iin.- Iv
aprtMMiijr witli otli.Ts. I ;i;.riv.. witli Sir ( ;,.,,! .r,. ,I,...,,i ^vh,.,, I,,, siv*
[Il'ihi/ifoii V. //'i/ii/iliiii '\s~~,,:, ell I) Is:; .,t 1, iiHi; (•' |_ ,j

(1i. 'JIS, iit ].. j.'iil] tliiit. ill !ii>i vii'W. .,,.y,,rs i^ an unl'niiunatf

plirasf lii'cuiiso tlic dditiiiii' is hii'Ti'In a iiili' 't i'.,ii>!|-iiitiipn li\

wliicli y<m saiTificc till' I'.'irti.iilar iniim t.. tin. -.mral intent. I

(li> lint tliiiik tliat it i- an iA(M].tiiin to tli.' \m11 i-.-talli-lnil i.iiiiiii.li'

that you tii->t i-i]ii.-.triii' tlic will with'^ut r.tfi.iio- t.i aiu' uu.-ti.in of

jipqictiiitii's ai;il tli.'ii a].]ily tli'- ml . Imi i> latlnr tlif iiltiiiiativ.'

stated in MH,-t,lli v. li,l!,„n,,j ils7-ji. I, |; ;, || j^ .-,:j.j [i,,.,,,].

note]: 'Tlicif may li'' a |iarticidar <lau>i' in a 'vill which nn on.'

c-oiistruition a]i]ifars to nlVincl ai,'aiii>t tin' law irlatinj,'- to ji.'nictui-

tics, hut if it is fairly c ajiahlr of aiiitlur <'instni' tion wiiirii a\(iids

that ohji'i t'in. till' lattrr con^truition will he |rrrfirriil, csju'ciallv

if it is found to he in aci-orflaiici' with tlii' trmcral iiitriition of thi'

will.' Takili;:' that view, and ivj.rardiii).' th.' i|Ui'stion as one of

construction, I have only to sec what i^ the fair conslructinn of the

words of the testator. Innin::' re;.'-ard to the authoiitio wjiicli liave

gone hefore. I think they are all suini 1 wy Ky Lord St. Leonards

in Mmiiliiiiniii V. ]h'rni<l (JSoJi. J I ». \\ \ ti. U'l. at ]). 171; '.'-J

L. J. Ch. -il-i, at ji. -"dr : and I venture to express niy respectful

assent to Loril St. Leonards' \iiw a~ to the eei.cr.il and ]iarticnlar

intent; and this ilisj.osesof the <lilliculty of two contlictintr intents,

hccause you strikeout the [larlicuiar intent if by that you nicaii au

intent which is contrary 1 the ml.' aj:ainst |M'i|ietiiities. with the

restilt that on tlie true construction of tlic will there is no siicji

intent; tlu'Ve is only tin' ec,,,.i-al intent, which is a perfectly lawful

one, and so far as po~>ihlc l lie Com t uill ei\e clfcit to that. I

think the rule is accuiatejy >tated in tirayon tlie Rule aijainst

Perpetuities, !> lij'*', 1st ed.. where he says: ' W'iien land is devised

to an unhorn person for life, remainder to his children in tail, either

successively or as tenants in connnon with ci-oss-reinainders. the

unborn pi rson takes an I'state tail ; and wlie;; land isile\i.,cd to an

unborn j)erson for life, remainder to liis ^nns in tail male, litlu-r

successively or as tenants in coiumon with cross-reniainders, the

unVioru per.-ou takes an (-.-tate tail mal . Tiiis is failed the doetriiie

of iii-prh.' In Mifi/jii 111,1/ V. I>ii'iri • IN-V.'i, 'J D. M. iV: <i. 1 )">. at

p. 174; J-' L. J. Ch. :SI:i. at p. •''17, Lord St. Leonards says: •
I

apprehend the riih- is this, tli.it iieitiier hy iuiplieation. nor hy the

doctrine of iii-iuvs can an estate he eaiiieii to a la-s, or a portion

of a class, for whom the te>tator never intended to [irovide.'"

—
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In rr Morliwrr. (ir,i>i v. (innj, [lOO^j] '2 Ch. .002, at pp. 5Uo, o06.

507 ; 74 li. J. Ch. 74"i, Fiuwcll, J.

Section V.

TUUK sk: sk and MKANING, IIUW
ASCKliTAINKL).

Tcntntoi's Mcaiiiii;: of tlit^ 'Worils used to b.> derived fr

Vociiliuliiiy otOnliimry I.ilf

I'riiiiaiv Mriiiiinj;
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Testator's Meaning of the Words used to be derived

from the Will itself.

T/ir Court niniiot ;/<> info our jiarf of a irill to (Hintiim th,

iiK'Uiiii;/ of iiiiof/icr pint jxifnf hi itxilf (Hiit irithoiit

(oiihiijuitij (111(1 not itiilitdtiiKj with (iiiij other prorimih

rcajiirtiiKj the same Kiihjiit-mottcr.

" A ju(l«jp ill eijuity is not nioro at liberty to raise inferences

than ii Court of liiw. lie must not say what he siii)pose(l the

testator meant, hut what the testator has said."— f^^o*/ v. Li>r<l

Ferrers (18ol),r, Ves. Wl, at p. Sd.'), Sir U. P. Arden, M. U.

(cited bv Farwell, J., in Li re Millatts, WilMh v. Arth;/, [U)(i.>]

1 Ch. 378, at p. SiH.o ; 71 L. J. Ch. -m, at p. 272 .
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" Upon tho rulos and ]pri!iciiili's, tlmt I lia\i ivir tlmufjlit it my
diity to obscrvH in tlio ii(lniini>trutii)n .it ju-ti(r. 1 liav.' > viviiiniii'lit

it inijiosod upon uw not to niiilxi' miiv inlincliiiinl in|iiiai\ t.. tlic

plain and usiinl scnno of tlic word.'* iisimI ; iiiilrss t'luui nfliii- p.-nis

of tlie will I cnidd plainly »!. tliiit tln' t'»iMt(.|- i.iilil not lia\i'

intended tlicni to have tlmt ixti ii.>-ivi- (ipiiatinn th.' wdids lliem-

selvcs eould carrv."—AV //"/•/' 'I'/n l\iii/ n/' //,/,, y/i r Isii'h, 7 \'(s,

MH, ot p. :{tW, Lord Alvnnh y. C J.

"That the oxjio^ition of cvi'iy will must 1m- I'liinidi'il on tlic

whole instrument, and 1m- made « r ,ii,l,,,il, iiiil,,i.^ ,t ((m.^n/nrnfi/iiis i.s

one of the most promini'iil caiions of testnineiitMrv Kinstiiictinn.

Yet where between the parts there is nil cnnneclion liv frram-

matienl eonstiiutidu. nr \>\ sciine refirenre exj.rov m implieil, and

where there is notliinij; in the will dr(lariiti\e ..t Minie idminnii

purpose, frotn wliieli it may he inferred that tlie te>tatiir meant a

similar disposition liy sueli dilleieiit |iart^ ; th'iu;;li lie may have

varied his phrase, or ex[iressed himself imperfectly, the Court

cannot go into one part <if a will tn determine the meaninj; <if

another I'lii'ct ill //.«// and nitlionl nni/iii/ni/ 1/. ;iu,\ n'lt militatin<'
• n

with any other provision respeetin}; the same >ulijei't-matter

:

uotwithstandinn; that a more prohahle disposition fur the testator

to have made may be eoUeeted from sueh assisted eoii>truitiiin. . . .

Where the words of the two devises are dill'ereiit, the more natural

coaclusion is, that as his e,\pres.-,ions are varied, tliey were altered

because his intention on both cases was not the same."

—

Jt'i/Zif

fx drill. Ctiiiijitiii! v. Piiiniiliiii (IStl.sij, !( Ivist, "JliT, at pp. J"",', '-ll'-'i.

Lord Elleuborough, ('. J.

" It is a common rule of eonstruetion, that if the words of a

gift are of themselves plain, distinct and capahl" of liavine- a legal

effect, effect must be given to them, notwithstanding any iniiiro-

bability which may arise from looking at other jiarts of the will

;

but on tho other hand, if the words are ambiguous in e.\pres.-ion or

effect, they are not to be rejected for uncertainty, but you must

collect, if you can, from the other parts of the will, .an iiidii ation

of what the testator nu-ant by tho.se words, whidi by themselves

appear to be ambiguous."

—

]Vilx(,ii v. K'li n (isf^i, II lieav. js!!.

at p. 29() ; 17 L. J. Ch. 40!», Lord Langdale, M. \\.

" I do not mean to represent my.--elf as liaving any confident

opinion that I can thus trace the workings of the te.-tator"s mind.

Indeed, that is as I conceive scarcely within the province of a

Uouil of justice, whose duty it is not to search for the testator's
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nioauiiig, olliurwisf than li.v I'uiily iiifcipn'tiiij,' tin- wopls In; lui.s

,^siii]:'—Ah/mtf V. Miil'lhtw, (1S.-)S,, 7 II. L, Cis. (iN. at p. !»1

(citod Ity J/'i'il MaciKiphtfii in I'lu-mll ,iiiil ntlur^ v. \'iiii Cinilm

(l!>t»()),,H-,' ], T. V-T-.', at \\ •,'7:{|.

"An is imivi'i-.-ally the wiso wlum one lia^tu iiitci|Jict a will, the

first tliiiifr til till is to aswrtuin what i» tho luciniiii;: ut tln' will as

it stands lifi'ori' apjilvinjr tn it iiiiv settled law (ir any cases which

ainiarcntly bear directly im llic construct inn. One has to see what

tho will says" /// /- /'"/-A". M,l.'n„il,lii, v. J^/.-^'-/-., [l!Mi(i]

2 (.'h. 1>*4, at
i>.

1!M»; . . L. J. Cli. t"»r>, iit ]i. l")7. Kckcwicii. J.

PnrtiiHliir itiiiiiiiiii/ tiffi.ii '/ In/ fishitm-.

" It niiiv lie re|iclition, or the nicri' uttemnce of a truism to say.

ns I venture nevertheless to do. that if a \vill. taken a^ a whole,

nhfiws that the testator ha> used in it any word in u sense' and

with a lueanin;^ ditferont from tiie onli-iary or corie<4 interjireta-

tion of the word, and >liow> also what are the seni-e ami meaning

attrihuted to the werd Viy the te.statoi', it must ho construed

aeeordinj!; to that sense, to that meaning'."

—

I'ifli v. I'onkx (iS-»>S),

3 De (j. & J. •l'>2, at \, -JlKi; J^ L. J. <'h. Kl, at |.. .S7, Knight

Bruce, L. J.

" It is a canon of construction, that where a testator has allixerl

a particular meaning to a word in one jiart of his will, it shall he

construed as having the same meaning in all other parts of his

will, if it do not violate the sense."

—

li/ioiks v. lilnnlix (IS-VJ),

27 Beav. 4i:{, at p. »17, Sir John Romilly, XI. R.

" Before we alter the meaning of words in ohedieiice to a

supposed indication of inteidion of tho testator—before we deviate

from the direct patli in order to follow a light which apjiears to be

held out by tho testator—we must take care to be reasonably sure

that it is a genuine light, and that we me not following the glare

of a will-o'-the-wisp into a moras> ; and it is necessary, tiierefore,

to consider not merely these words, but the whole of the will, and

the suiTouuding circumstances."— /// n lili)U-n''x Tna/i (lf^71),

L. 11. <) Ch. ;J01, at pp. M.j;j, •',-, i ; 4J L. J. L'h. 21. at
i^.

2'>, Sir

W. M. James, Ij. J. (cited by Swinfen Eady, J., in hi n Cicni.s.

[lin»;5 , 1 Ch. V6S, at p. 142 ; 72 L. J. Ch. ;W, at p. 41 ).

Tnliiiiij the foifafor'i trill at the (littionar;/.

" It you tind that that is the nomenclature used by tlio testator,

taking his will as tho dictionary from whioh you are tu tind the
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raoiuiiuf,' of til.' tL-rms li.- lui.s um.I, tliat i.. ,,11 wla.litl,.. law, kh
I uiulcrstuiiii tlif ciiso, r>i|uiii'>." -//-// \. r,,„,. Is-;- [' ^>

t. 11. L. Jfi.-., at \<.
-.'>.-,; (. L. .). (1,. rn.'. .,t |, r|.';, I„„.a

" Tiikin},Mi> Lunl ('iiiiii> put- It in //,// v. (%..„/. !•«;:•,_ |^ j.

ti 11. L. •-'•;.. at 1-. JN.-,; 1-.' L. J. Ci,. 7nj.,t ,,. :|., . t i„. t-.Ma't' „•>

will US lii> .lictiuiiiii'V, from wWuU 1 ,iiii t.. liml tli.' iiiraiim^' ..f tlir

tiTiiis lu' hus iisni, tliat Ls tin. piiiui],!,. „i, vv|,i,.li I am ti ron^truc
th.. will.

" What 1 umltTstaiul Lonl Cairus to lay (Imwh is fl,i>, tliat vou
art- to look ut the will it^i.•lf to asteitaiu tli.. .s,i,m. jn wlii.liili,.

t.'stat'ir used thu wynls whi.-h yoii tin,) i|i,.|v, aii.j if, on applviii"-
them to tlf fuft> of tin- ca.-c. a> kiiuwn lo ih,. tr>i,itoi, v..u linil

that hf attacli.d to th.-m a dinVnut tncaiuujr imni that vvhiili i>

their [.roper lejral .-..iis.., ym aiv 1 u.l >o to .,,i|vtrii.. the will ami
to give effect to the will, not in it> .-tiiet lr>;.il mmim-. i,iit in the way
in whieh the t. >tator iiims.lf n-eil tlir words."-/,, ,, //,„.„,,.

(lM.sr),;{7Ch. I). •.!»o, at |p. 7().i; .7 L. J. (
'li. Jl |, ,it

pi.. Jl I. Jl.-).

Stirling, J.

"It is m)t a euiioii of eoii>triution, iait only a eonei>e way of
putting a prim'iple of eomimm sen>e. to >ay that when a testl.tor

has ma<le a (lietionary for iiimsi'lf w.- mii>t look at that to >,.,- in

what sense he has used words in his will ; and it wonM ! .1- -...r

less than justice to common .-en.-r to say tiiat wiieie a totato, na.

qualified the njeaidiig of a word in on.' pert ol th.. will it nii.st

not be ussui 1 that in some plac.- where he ha.> not ipialiljcil it he
did not mean to di> so. That phra>e.ilof,ry. a> to a man mak ii.r a
dictionary for himself in his will, m..iii- what it .savs. If w • lind

from a will, as wt^ do here, that a testator has n.sed a w.ad
['issue'] in u particular sense, we must irive it that meaning,'

wherever it occurs in the will."— /;/ /< /;',/,>, /ii,ii/o„ \. Hill...

[lintiij 1 t;h. 417. at pp. 41!*, fju; (;:» L. .I.CI, 1-.M. at p. ij.-,'

Sir F. 11. Jeune.

"As I have said, the rule is t:) :idlierr to the laii;,'-ua"v an.l

meaning of the instrument, rememlierinj,' throiiM^hom tli. it in

adhering to the language yoii must t ike the fall in>trum.nt u.s

written. So far as taking any particular .stat'inent or .inv one
pa.ssuge is concerned, if you ^an infer anything rea.sotiable from
that statement itself, then you ought to do .so, and it vou can you
may compare that rea.sonable inl.-K.n.e with wli.n seems to be
manifestly apparent in other parts of the iusUiimeut. "—/,,/('
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riiint, ,1,1,1 r,;.,n, /„-in;i,i,'f Co. v. // /, [
1 !><>•,>] A. V. '^(IM, at

p. •2V>:>; 71 I.. J. Cli. »i'>J. lit 1.. fl(»;t. Knrl of lliiW.urv. I.. V.

Vocabulary of Ordinary Life

" I tliitik tlu- lulf ('iiiini)t bi' Iniil iloNvii iM-tti-r tliiiii it wiisl-v lionl

El.lon. (;.. ill C/iiirr/, V. M„„,/,/ [(|M(».H), |., V<'h. ;M»(J, at p. VMi],

where lie sii\> : '\ am stmTijfly intliieiiicd fuwanls tlie Djiiiiioa

tliat a ('emit of jiiKfice i^ not. liy eonjeiture, in take out of the

etfiH't of freiieral wortlt* iirf»j>erfy which tho>f wordj* are always

cnncidered as eonilU'eliellilillf;. . . . Tile he.st rule of eonstnietinii

is that which takes the words to eoiii|irelielid a suhjiet that falls

within tlieir usual seiiise, uuli-ss there is something like declaration

plain to the egntrary. . .

.'"— 7^/ tl. Ilairill v TIiiiiii,ih (1H4(>).

1 M. & (i. ;»:5r,, at p. yi(i. Tindal, ('. J. (cited hy Knight Bruce

in Miill,iiiil CoiiDti," ll,ii/iiiii/ V. Oxiilii (ISH). 1 Coll. 74. at ]i. 71);

1^5 L. J. Ch. 2W. at )). :.M(>. and liy Lord Esher, M. U.. in

Ami, IS,,,, V. A„,/,,.^„i,, [lS!»">j I U. !'•. 740, at j) 7Vi ; 114 L. J.

(I W. 407, at p. 4")H).

" A will may he so worded as to show that, according to a

reasonahle eonstnution of it. the testator Tiiiist ha\e inlendeil to

use those terms ('goods, chattels, a' 1 effects') in a limited and

restiieted sense, and when this appears, the intention so collect' ;

must have effect given to it. It is, however, iucumhent lai th

who n.intend for the limited construction, to show iliat a rati I

interpretation of the will recpiires a dei)arture from that wluih,

ordinarily and fin'nni /ii,ir, is the sense and meaning of the words.

Such I take to be in substance the rule to be collected from all

the authorities."— /'«/7.v*- V. M,ii;l„iiil (1n42), 1 Y. & C. 'JImi. at

p. ;{0(l; U L. J. rh. 22;{. at p. -J-JG, Knight Hruee, V.-C. (cited

by Stirling. J., in R, n,ii„t„,r-',,/ (hS!»!M, «1 L. T. loU. at

p. LSI).

" Now, in eonstru' ; a will of perscmal property, the teniis

that are ns«'d in tin ./ill are to bi,- construed according to the

ordinary acceptation of language in the transactions of mankind."

—Pai'k,,' V. M,ii;li,i,i» {\M-\), I Phil. ;<•'(>, at p. 'MW). Loni

Lyndhurst, L. C.

" I entirely agrei' with the remark of Lord Lyndhurst in Piirl;,,-

\. M<i,c/i,ii,f (iM4.'};. 1 Phil. .'}o«, at p. JJtiO, that, in construing

wills as to personal estate, the Court ought to construe the word.s
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in the or.liimryu.c..i.fufi,.n of munki.pl ••
-/.„.„ ,. /•/„,„,„, .,-.

Kay. -.m, at p. .tr.-.. Sir W. |'„j;,. W 1. V .(•
'

*

"It limy )». iv,,..fifi„n ..,• il,„ ,„..,,. utt..n.n,-.. ,.| a truiMM L. say
ttM 1 v..nfur.. „..v..,tl...|..,> ,„ ,1,,,|„., if ,,, ,,i|, ,,.;^,.„ ,^^ ,^ ^^,,^;,;_

Hhowg thai tl... (..stator l,us ,...,1 i,. i, ,,„v u„r.l i„ a ...s.. .,„.|
witl, u n.-aninp .lill...vnt f,„n. tl... „nli,.,.rv u,- ..„n..,.t ;„t.,-,„vi ,-
t.on „t tl... w„H. an.l sl,„ws aN,, wl,.,. a.v .1... ,.,,„. ,„„i „,.„„|„„
attribut.-l U, fl,.. wonl l,y tl,.. t-Mat,.,, i, „.u>f I... ...,n>t,u.-.| a, ..nr-f.
iiijr to that S..11HV, tn ilmt in-aiiin-." /',„/, \ /.;,„/, ,|sVs 'j

[•.•<J. ^ J. J/i-.at ,..7.i.i:-s I. .in, M.,, ,,,;, ,c,.^,;,
Hriuo. L J.

1 h

"Th.. i.rimary ,lufy „f a ......t of ,.„Mst.,i,ti.,„, in tl,.. i.,„.r|.r..ta-
t|..n .,t wills. ,s t„ jfiv,. t., ..a.i, u„n| ..„,|,|,,v..,l. it it .a., witl,
I.r..i.n..ty .•....•iv.- it. tl... ,.at...al ...,|i„arv ..,..a..i„;,. w|,i,.l, if |,,h ii.

tl..- v..,.,ib.,Iary .,»' .,r.lii.ary lit-. ai,.| i,.,t t., >riv,. t„ w,.r,|.s ..,„,,i„v...Im tl... v...ala,lury .,f .„-,li„a.y lit., a., a.tili.ial. s..,,„„la,v an.l
t.-hnical l.i..ani..-."— }•„„,„/ V. /.•„/„,/«,„ Is,;-..

( >i,„ n |

('a.. ;in, at
I..

:;-:>, L..„l \V,..tl„„y. L C. „.i,..,l l.v L„r,l (i„r,|.,n
lU 7>///A<y \. (in,/,,,,,, (|S7S|. ;; .\|,], Cj^ |.j,s7_ .,, |j;);>,_

"That (tl,.. .....ailing of • i„.|,|,.'\v "i i^ a .|ii..>ti.,ii ii.,t ,,f law l„if
..f tli« Kn-lish <li,.ti..nary. an.l. a..,..,r.li„- f. lav vi..u „l th.-
Kn«:li.Hli laiijfiiag... th.. ..r-linary luwmiii;: <>( tli.. u,.r,U \,.

"—
UV//.V V. ir.//.s ,|,s7l). L. U. is K,, -..,,. ,„ ,, .•„,;. ',;;

i"^ J
Ch. <;si. lit ],. tis.j, .i,..ss..i. M. i{.

'•Tli.Mi coni..^. un..tl...r nil... an.l that is. that v-.u „i,i>t n..t

.ai.rifi.ai^ly intcrfero with tl,.- ..i-.linaiy ni.aiiii,-".,! th.. wor.ls
an.l fnrtli..r, that if y..u .h. i„t. if..,., witl, tl,.. ,„.li.,a.v m..,ii,inj;!

y.Mi must int..if..r.. as littl.- as |H,,>il,|..."— /.,„,„„ v. /,„,",„„
, jsrr'i

:('li. 1). •,'.-).-,, at
I,.

-JdO; J7 1„ .1. ru. -.'(i;;. „t ,, jo;,, .i,,,.,.i'

M. R.
1 - .

Primary Meaning.

(/ii-i inrii iror,l its jui,,,,!,,/ „„il ,ii,l„,-i,! si,i„ifu„lii,,i, i,i,l,ss ,/,,„

find, on ri;iilr,„i fl,,' i,-/,,:/,- „i/l, tl,,,; Is ,;„..,.„ f„ /,„/,/ //,„/

tl,,' fist,, I, If I, sill tlif imrils ',„ II sin, mil,, I/ s, n.^i
,

l),r,,-i,li,,„s „/ „o,;is ill- ,i„t ,i^si^f ,„ III, i,il„,',„,siii,l„,ii i,tji,..tin._

•'The first question is. v !iat iiitn.i.retati..n ar.. w.. !> jait uimiii

the wonl ' iiiom,.y,' as use.l hy the t..stat<.r:' A ^'i.at immlMr ..f

eases have been i-iteil, an.l a un-at iiiiiiili..r lU'.!'. iiii.'lit !.... cit.-ii ;

but, after uU, the whole of the eases ujiou th.. .suhje.-t as to the

N N



r)4»i l.Kn-i I' TKWi'iM rAimx.

inf.T,.r..1ati..n of tl,.- U-ru ' wv '
l.r..f...s tn i-r-... I ..„ tW

g,.n.r>,l rnl- of hiw nn.l v. tliiif. in int.ri.ivln.^' writt.M.

iiihtrimK'iitf', \"'i jrivt'

Ki;riiilir;i1ioii, iiiil«'>'' "''" l''i '

rt'UHoii to liolil tliiit 1 -'it r

Now, no (liiulit. till 1.1 Ml-: I

' nioiii'V ' is ''ii^li or cui .
ol 'u

into fli" ilfiiviitioii of il . \N' '

not ii-^sjsf ill till- iiilnii'u!-iM'i I

in llif i*tiiit >if.Miilitir' n ""
" '

in til"' coinnioii iiii'c) '.. ii "i ' i

ninnniiiu ii'w 'i to it > in liOi' • .

lllinkllotl'S IIS \Nfll ill* '"! K> TN ""

ug nioni'V. mill tlnn' n ..v oi' niiiiiv >

won! it- jiriniiirv iin«l niitiiml

ri'inliiiv' til'' wliol-' will, tli.ri' i-*

, il til.' I'Tiii in II M'l'oiiiliin' wiist'.

, „1 iniiiuir.v >'ns.' of tli.- wonl

• iiliii. It i* not n< ssiin to p.

I .1 tliiit sort of I'.'iisoiiiiijr woiiM

,1 j|l^ti I til*' woi'tl • nion"'\.'

,,ii o| (111- I'l'iilin. Still

'i.rr is a niop- i'xti'nsi\c

\. or<l cci'tiiiiilv ini]ili>"»

iM ^in'iik of liiink-not.'s

ni.'iiniii''H .'ivcn to ili.'

trnn Oi f tl..' ni. usual Mjr.iili. Mi..ns is that i-.THonal i-r-

,„.rtv wlii.l. a man i.m.s...-s.'s, an-l wl.i. 1. I..' .li>tin;.MiislM's troni

liliit.', furnitiiiv. Iioi—. ai'l .•„iiiiis:<'s. im-l otli-r tiling'- of that

nul.i ' It IS a cninn.o. M.in;; to sav that a iiian |.o,s,.ss..s a -r.'ut

,;.,,! of n.om.v; Ihr ni.'anin;: of whi.h is that li.' has -r.'at walth

„r ft larp' .'iniinal incoii..' to -lu-ml ; Imt a i.-tmu. wouM n.'v.r

.i...ukof his i.lat... f.imitun'. horsrs. \. . a, n.on.'.v. Still, it th-

tfiTO
' n.on.'v

'
is iisi'il in tlw sm-' of ,...rsutial |.ioi„ ,t v, it iiii-ht

Ij.. aitlii'il .'V.-n to suih aiti.'h'- a- i-hito. fiiriiituiv. \, .

N..w.

ailniittiiif,' «hat is th.' stri.t m.-aniii- of tla- wonl. is th.-r-' any-

thin- in this will whi.h I'lm show that th,. Ir-tutrix inl.'iah'il to

in.'hul.' stork in th.' \nu'\>y"-n^"nft v. 117,-7, (lvV,i,-J» L. .1.

Ch. T'it, at \<. T'Jti, l\iinl.i>l''y. V.-C.

'• Now. t'V.TV wonl whi.h has nion- than one nn'imiii- has a

i.rinmrv in. anin- : ami if it has n (.riniary ni.'aninjr, vou want m

cont.'xt to tin.l a.iotli..r."-/V.7.7 v. r/,,,/,- .
|s7.!k :'. Ch. I>. 'm-'. ^t

1). (174; t"i L. .1. t'h. x'>*K at ]>.
^".0. .I.'^mI. M. U.

'-TIm' trill' nih- is tliat lai.l .h-wn hy Vi.'.-< hanr.'llor K'iii.h'i-l.'y

in /..-« V. S>,nt/> {\<>"). •-' .1 V' N- f^- ••»'• "•'"•••" '"' ''''.^^- '"•'•"'"!-'

to Lonl St. l.ionanls' .l.'.ision in Jh lU,nn„,r v. I>> l:.<n,r,.n-

(IS.".-.'), ;< II. 1'. ''as. "-•jl. -Th.iv wa- no i.-mliirity in this

oartiiiilav i|iii'slioii ; it wa- a ni.'iv ai-iiliiatinii of what w i> tl,.'

•miinarv .h.in.'ntarv vnV- of ....istru-tiuu, that for tl... imri^ ..' "l

eoustruino- any wunl in any will that .-VHr wa. ..N.-utr,!. >u.li

word must n'ci'iv.' its onlinary ami i-nmary nn-anui- unlr-s tli.'

(JouM Is sali.iiia that th.' testator int-'mh"! t„ ns- it in a s ai.lan

and li-98 proiici' sonst-.' That aiiplifs to all wills, and m.t tJK' U's>
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«. wli.'ii Miiv |mrti,.iil:,r «,,,•,) „..„| l„ ,, t, .»:,(,„• j, ;, t, , l,,,;,,,] „,,r,|
ami .1 w.,r.| of ,.,H. win. h i, |..„ ,|,(|i, ,,H t i, .»,,„•• ,s,„,//, .

///'/./„,• I Is: s,. |ti ri,. 1 1 ii;. at |,(.. II,. in;, i- i ,i ,
,,

Mti. Mt i]K \Ml |;ir. .I..*,.|. M. I;

" I '1 ' fllilll^ ill'' til. IV i> :iu\ L;inl iimI |.iM ,,1,. to l„. hii.)

''"**" ''''' ill ' truillj^ II will \,,u ;||.. ;|lwns I,, j.-iv t., „I1V
I.arfi.i.lur w.T.l t|mt i. us..,) wli;,i '-

. ,ll..,| it, ,„.ii,.. .rv n,. niii.-

A w.ii-il will, I, i, i,s..,| ,-,,iiini..iily ii, t|,r I'lii;..!:-!, !,,uj:ii;i..,. ,11 -,.v. r'l

(•.iiw.. iiiiiHt !,. iiit.Tpr. l.-,i ,ii-,,,r.|ii|M. ,,, il,.,, „|,i,.|,. Iiawnv i-.;;,r.|

U, tl... (•M„t..Nt .,w\ til- wh.,1.. ,.| tl„ !„.., i-i..n, .,1 fl.M a.Muin.ot
wliirli vnii liuv.. tM,.,|,Mni-. ap,,..;,!- to !.. tl,.. .,riM. in w|,i,|| ,|„.

tcxtiltor has II-...1 It." ~S,,,/, .//,,,,,,, ^ ,/,,.;,,';, l^'ij \ ( ;ii|

"' !•• •I"": ''I I' !. <'li. "".Ml 1'. :i. I.. ...I l|.i„l„|| ,:,,.! i,J

SwiiitVii Kiiily. .1 , in /„ ,v f„.,„>, "mi; | I'l, |;;s_ „( u. |
('

•

:,' Ii. .1. Cli. :i't. at p. II I.

" Tlic trii.' nil.' is i.) .Irtiiinin.' I.y th.^ laiiLruii;."' .im.I ,,,nt..\f.,|

fd.'li will, iinln.lin- tlir .onM.l.TatiMi, ..f tl,.. «l,n|,. ii,-!,,ii,„i,i mlI
any ovi.li'iic' prop-'ily ii(lMii->il.l... tl,.' n,.'aiiii,- .,| tl,.. .vpr. -i.,ns

coiifaiiifil in it. inicl tlif [MTsuns wl,.. m,- .nMll'-i t.. >lini,. m tli.'

bfnctits tlii'ivliy imifi'iriMl." -/„ /, (;,:, r^, I'l'i:; | ('|, |:;s_„f

1>. I
»•'.; ?-.' Ii. .1. Cli. -IK, iit |,. II.S«ii,t,„ i;,.l\,.l.

" ' I'ciiml.ir -cnsi.,' wliiih | ni;iy i.li>.i\.- i> ,, -.n-.. i,, »|ii,li

I am of u|iininn. witliuiit tli.' a->i>tun..' ..t' .illi.T .|i. ti ,,iarv m-

the fvidcncc lit I inim'Tii.il ..! i.t!,ir uitn.. , it t||.. unni
• si'ciiritif.-

"J
is a|ipli.'(l lialiitiiuily l.y tli.is.- wl,.. huv f. .1. al with

imijHTty triiiist'i rulil.. liy tli.. a>-Mj;i,i,ii'i,t ..| /,//.,/ .,1' pr ,p..|iv. In-

th<'y cfjininciTial men m- n..n-i'unnii. r. i ,1 nn'ii, I iwy. i> ..r hivnun;
aii'l a si'iisc in wliicl, it Inis Im.u hm.I .laily ii, /'/-. /'<./,, ^ si,

tlic year LSX!, ami in ilivci-s A.ts ..f I'ailiiiiu. i,i ...
" lu lay jiiil{;tnfiit, tlit- iniMiiiii;; <•! :i u,.r.i i- i-..lat!\.. tn tii.'

eirciinisfanccs ami (ici-,isiiin iiml .l.iti' .iiiwimh tl,.. \s.,|il i> ,i>,.,| ;

ami that if a .jmljjc is cntilicil t.. t.-ikc int.. ci.ii-i.lcati.iii at all tlii'

fart that .-it the datf nf th.' will ' ,s,M-,uiii,.s " j, lai^'. Iv ii~..| n, a

.sense otliiT than a pl.ilj,"' fur ;,ii aiiviiii.' nl i,iiii,..\, ..r m tli".

partii-iilar .sense of ' investni. iits in piv.p.iry tiansl. r:,!.!.- i.v the

Ujisigninent of 'H'lirln. siicli as lertiti.Mt.'^.' it i.> the .liity ..f th,.

jiidf^o to inform his luiml, ii..' only l.y ret.'i-e,,. , to .li.ti..iiaii.> of

f^oiid repiifatii)n, hut alsd l.y evidenee of the nieaiiin;,' ei'lMiuiilv

given to sii'^h a woril .anioiij^sl those wiio ileal in -ii.|, pr.j.itv.

A rnle priiliili'tiiiL'' a ju.l"e from s" 'loinir «••!.!; lie. i,: w.v

judgment, a m()>t ^eli((,ls limitation of the nil.' that e\ i.i.aii . is
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admissiblo for tlio iniri...si> of pxplniiiiiifjr tlu' ni.'iininjj of tlie words

used \>\ til.- t.'stalnr, iis distingiiisli.Ml from .vid.'iic.' of tlie t.'stiitor's

intt'utioii, iiiid would lie also a s.-rious limitation of tlit^ rule that

for tho puriiosi- of .•x;.laiiiiii}.' tiu- m.-aiiiiif; of tin- words used hy

the testator .-vidfiKV is admissiM.' of tliocircumstaiic's surroundiiif;

tli.> testator at the time of making his will. [See 'inf., p. -Viti.]

I think that evidenc' is admissihl.. to show that exi>ressions used

in the will had ae(|nired an apimii-riate meaniiijj, either g.'nerally,

or by h)eal usage, or amon^'st i>artieular elasses ; and that, where

any doubt arises ui"m th.- true sense and meanin<: of the wonls

themselves or any dillieulty as to their aj^plicMtion under surro<ind-

hig ciroumstanees, ' the sense and i inin<r of the lan^ruafje may be

investif!:uted and aseertained by evidence ./r/wrs the instrument

itself; for both reason an. 1 eomnu.n sense a<,nve tliat by no otiier

means <'an the lanfjuajie of the instrument be mad.- to speak the

real min.l .d' the party '
: s.'.. tli.. ..pinions of Park.', U., an.l Tin.bd.

0. J., in .S7/'./r V. (/V/.-/ (1S4.'). !» CI. i\L V. -W'-k at j.p. >>>, ")")<i;

i) .Se.)tt, It.'.S, at i.p.
lO-JS. 1(I-J!» [see >n>/<; pp. 1 ;{"»- l-iTJ, and th-

jud<:m.'nt of Tark.-. B., in Rlrlmnl.^w, v. Wots,,,, (l,s:',:{), 4 \\. &

Adr7>7, at ]). Til!'. 1 'luite re.'o<jniz.' a (h'.Msion that a wor.l use.l

hi a teehni.al s.-ns." in a le.iral instrum.'ut nnist !.. eonstrue.l in its

strict legal s.-nse. whieh. in relati.)n to sueh a .h.eum.Mit, is its

'primarv s.'us.".' ahh..u-h n..t ne.'.-ssarily its ar.hai.^ sense or its

popuhir' sense at th.' dat.- of tii.- instrument."—/.^ ,r ll'nj,,,,;

Ll!»04] 1 Ch. lT(i, at pp. 1S7, ISS, l,si>; 7:i L. J. Cli. III. at

p. 11-J, Vaughan Williams, 1.. .1.

Technical Words and Exprassions.

// i,Tli„i,„l iVKi-ilx '"' "«(/ /// (I ,r,ll, I'll i,;,'ni,s,„i;r th,;/ m:

„i-;th„, //„;, iiiiixt /" ,;ii,sl,l,n<l '.'>: "xiil I'i/fi H'tii' l','liiiii'"l

„„,'„,„,/, „„/,<•< "" '''f'i/"r >" th,' ,;,„/,::f .>//""^ //<"/ /"

lllt''l„f fll 11",' t/lllll ,„ II ,lijlll<l,l V/I.vf.

" Where th." t.-stat..r exjiresses himself in h'gal wonls, tli.-y ar.'

not to be left t.. f..!!.>w the intent arising by other w..r.ls that mv

doubtful and atb.r.l iniplieati..ns ..nly ; tor when we .,uit -lear and

settle.l lul.s whi.h the law s.-ts up lor our gui.h'. an.l toll..vv surh

intent, we l.'ave .•.rtainty lor un.-ertainty.'"— /^^'/••</""'• v. >/-'/""•

(174;5), >' Atk. ")7l>, at p. o7-;, L.>i-.l llar.lwi.ke, L. C
•' If a testator mak.- use of 1' j:al phras.-s. ..r t.'.4inieal wor.lsonly.

the Courts are houn.l t.. un.h-rstan.l th.'in in th.' l.'gal s..iise Tli.)
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have no rijjlit nor powtr tosav. ilmt tln' i..>t,itor -lid not miiliTstiind

tht' nioaninp: of tlir wnnls 1,,. l,as u-.l. or to [mt ;i .oii.tnini,,,!

n\»<n tliMu (liflcrcnl Inmi wli:il !i!,s l„.,.ii 1..,,- ir.civ.Ml. ,,r \vli;it is

allixi'il to tli.'iri liy tli.- law. lint if a t. -tat or um> imIj.t u.,r.ls,

which nianif.>tly iiidicat.' wliut his iiit..!iiiMii wa>. and shnw to a
(l.'niuiistratioii lhat \i,- diil iMt mran what th.' Iichniral wnnls
iniiioii in tlw sens.' wliiih thr law lias iiii|M,~..(l ujioii tln'iii. that

intention must inwail, not witlistandin^-- hi- ha- u-rd mi. h t. ilmiial

words in otlicr i>arts id thi- will." ^//.,./,/^,„/ \. J,„/,ro.-., il'so),

1 Doup. ;'.i(l, at II. ;!»!. I'.ull.r. .1.

"Till' ijri'ni'ral ruh' which is laid d'.wii in thr imuks. and <>u

whirli alone '. 'unrts can with anv safety |iiiic.'id in the dici-inn of

questions of this kind, is to lollrct the test iti i"s intention from
the words whiih lie has usid in his will; and not from ronjecture.

It is not I .ssary that any tiihniial or aililiiial form id' words

shoidd he used in a will; hut we must io|l,.,t the meaning; of the

testator from those vords wliieh he has iisid, and cannot add
words which he has not iisid," -//,<// v. /'//r l-'.'hl ilCi,,;,,!,-,/

(17S!»), :; T. U. s:t. at ].. No. Lord '\euyon. ('..).

'•In lliiililsiiii \. .Iml'iim iITNO , 1 lloui.'. ;-i(., at ]y ;iU. I laid

down the rnle somewhat ditfcientiy, that where th- N-stator uses

only leclinical jihrases. the ( 'ourt is hound to understand thiin as

such, because the ( 'oiirt cannot say that he did
i
not ' know tlnir

meiinin},'': hut. if the testator uses other iN|iiession> in other parts

of the will, which show he did not nuan to ust- those jihrases

technically, then the int(^ition must |ire\ail.'"— l'/ii//i/,< v. (iiat/i

(ITiXi), ;i lU-o. Cas. i.']). (if. at \K (is. Kuller, J.

" It is our duty in constrninir a will to ^rive ejfeit to the devisor's

intention as far as we can consistintly with the rules of law; not

conjecturinfi^, hut e.\|iounilinij: his will Ironi the words used. Where
certain words have ohtained a. precise techniral meaning', we ouj.'lit

not to give them a different meaning; that would he. as Lord

King and other jndges have said, remo\ Ing land marks: hut if

there be no such apiiroiiriate nieanin;:- to the words used in a will,

if the devisor's intention he clear ami the words used hf -nlliricnf

to give elfect to it, we ought to construe those words so as to give

effect to tlie intent, ami not to douht mi account of other cases

which tenil only to involve the i|Uestiin in ohscuiity." -/,'///< v.

I-^iii/ S/aiifiii/if (ITHo), t) T. Iv. lh">, at |i. -iVJ. Lord K'eiiyoii, ('. J.

" Every testator unglit to he sup|Mised to take legal words in a

legal sense, unless, according to the marginal note to the ease in
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Ilohnrt, thoro ho (lomoTislrntion iilain of nn iiitont to uso thorn in a

(liffcront sons..."— /J"'/- v. Nnrl<,i> (17'.lT), 1 Bos. & I'tiU. -vJ, at

p. OT, Eyre, ('.).

" If words of nrt nro iiscl, tlioy aiv .(Histimd accortliiip: to the

toohuioiil soiisr. uiiloss upon tlio wliole will it is plain that the

testator .li.l not so intend."— 7'^///^^^"/' v. U'no.lthnI (
ITit'.M. 4 Ve.s.

'i'*!, at p. :VJi», Sir Uiihard I'eppor Ard.n. M. \\.

"If hv ffivin},' to the words which a t.'stator '.ms nsed their

literal aiid toelmical effect, in.onsi-t.'iit and ahsurd eonclusions

must necessarily follow • and if hy understanding such wor<ls

more largely the whole will would he r.Midered rational and

consistent"^ till'
( 'ourt which departs from the literal and technical

jsensc of the words does not adopt conjecture as opposed to e.xpressed

intention, hut has recourse to a sound rule for collecting w". at is

the intention wlii<h is really meant to he expressed."—

J

V't//^/////;

V. Ihll (IMJ-.M, <i Mad. :U:i, at p. :'.4t;. Sir John Leach, V.-C.

"The rule of construction is, that technical words, or words of

known legal import, must have their legal elfeet, even though the

testator uses inconsistent words, unless tln.se inconsistent words

are of such a nature as to make it perfectly clear that the testator

did not mean to use the technical words in their proper sense; and

so it is said hv Lord Kedesdale in .Irxsoi, v. Wrl-jht [
(IS-'O), ',' Uligh,

1, at p. -uY'—Dor d. (!iilliiii\. (iolllni (lS:i:5), •", 13. i<; Ad. (I'Jl,

at p. <i40, Denman, ('. J. (eited hy Lord Macnaghten in Vm,

Onittni V. Fo-nnll, [ISHT] A. C. 608, at p. fi72
;

()(i L. J. Q. 13.

74"i, at 11. 7"):{).

" It is a rule in the judicial exposition of wills, that technical

words, or words of known legal import, are to be considered -s

having been used in their technical sense, or according to their

strict acceptation, unless the context contain a plain indication to

the contrary.' —/>'" d. Wtithr v. rnrati (lS4:i), (i M. i<: (ir. :!14,

at p. M-l, Parke, 15.

"When the legislature uses teihnical language in its statutes.

it is supposed to attach to it its technical meaning, unhw the

contrary manifestly appears. That is the rule of construction of

technical expressions, even when occurring in a \v\\\:'— Biirfoii v.

Rmrll (1«47), Ki M. & W. :3(i7, at p. -M) \
Hi L. J. Ex. S.',. at

p S() Parke, B. (cited bv Ery.L. J., in '/'//' Qinrii v. ('oiiu)iisyi,>„<r.'>

,irlncowv Ta.r (IS.ss), 2> U. B. D. -,>!»«, at p. :5(t!)
;
o8 L J. d B.

ijK), at p. 201).

"There may he words in the will which .show that the languiige
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usml may hiivp :iii iii?.T|irMtiiti.iii .lill.T. nt fn,„, tli.ir unliii:irv .•m.I

lirn]ior iiitcriirct'itiiiii."— I)' .{'„, i.,,. v. ^^. ..,'., |s.-,;;
| ii|.,.\v

<;-,'!», at p. (i:fj; •.'•.' L, J. ('!,. !.7I. ;,r ,,, •>:.; Ki,„l,,.|. v. V.-C.
" It appfars t.> \n- .•l.^rlv .-til.i;-li...l 1,\ tii- autli..,iti,.-. il„it th,.

f'diirt is ImiiiihI in tln' tii>t instinicr t.. n^-inn.. tli.. l:in^'ua;:r tliat is

US('<1 to Ix- tllf tl'statnr's uWU LiIIL'-UUL'V. 'I'lli-. I MplTcllollil. is

iM-yoiiil all (li>])utp. . . . TIm' \v..nU n-.,] l,y n \.-\:,h.v in must
cases art' not. in one srnsi'. liis .iwn \\c,|i>,. '|'|i,. \ i^j ni.iiiirit\- nf

wills is |ii'i'ii;ir('ii Ipv ]irofc>si..n;il |,i.|-.,,n-; Imt tic ti-l,itnr I'lust

!» consiilcri'd to have I'l'.'i.l hv.t (Iim whole ,if tlii> u,,|ils. .inil the

lane-uaev must lie lak.'n to Ke in ,ili ea-^v In- ..wn. It i- im-
jiossilile. ii|ioii extiinsie eviil^nri', either i.i >iio\v tli.it the l:inoii;|,r,.

or words were introilueeil hy uthi'i- p.irtie-. aii>l that the ianenaire,

therct'orc. is not to lie taken as the Iiie_'ua-e ,i| tie' te-tatur, iir to

explain any 'liliienlty upnn the la f the will hv eviihiiee of

that ilcscription."— /»-/;/'/Me/// v. AtLni^m, Is. l, ,-,>.; |,. J. ('J,.

\M, at jip. iSo, js(i. W 1. \'..('.

" In tilt' case of a will, the testator is sii]i|io>e(l to have lieen

iiiii/,x ii»isi/ii, nud on tiiat oroinul a er.ater latitial.' is allowed in

tllH eonstnietion of leijal terms." /,'"/ V. /t" s l>-"iti , o Iv. it .1.

V.i-2. at r ; t: ; -Ji; L. .1. CIi jnl. at ].. liU. I'ajr,. W,,,,,!. V -('.

"In order to determine the meanine- of a will, a <
'oiirt must

read tlie lane'iia^e of the tistator in the ~eiise whieh he liiniself

appears to have attaelieil to thi' e\jire»iiins that he has used, with

this (pialitieation. that when a rule of law has ailixeil u certain

determinate meaiiiiifj to teehnieal e\]ire>sions. that nieaiiinu- must

lie <;iveii to them, unless tile testator iias, liy his will, exelmleil

lieyond all doulit such construction." '/'""I's v U'l iif'nirlh \\S'tS)^

11 Moore, 1'. ('.">•,'(!. at ]>. >['>, the Ui^'ht Hon. T. I'eniherton

Lei<rli, delivering the jude:ment of the Judicial t'oiiimittee.

" It is another ami most imjiortant rule in the ( oust ruction of

the words used in a will, that teehnieal teims, or word- of known

le^'al import, must have their proper le^ral ejfeei altrihuti-d to

them, although the testator uses iiieousistent t'rms or gi\es repug-

nant anil impossilile directions. To dejuise the t'chnical words id'

their appropriate sense, there must he >uilieient to >atisfy a judicial

mind that they were meant liv the te-tator to he used in some

other sense, and to sliow what that sen>e i-."— AVA/// v. htziji fdil

(isoS), <) H. L, <'as. S-j;, at [1. >rr. Lord Weii-li'vdal ited liy

Martin, B., in ]li,l,l,ili,h v. A... < l>oS,. K. IS. .V K. Jsit. at p. ;ll?
;

•28 L. J. U. B. '211, at p. 211; and by Lord Macuugiiten in Van
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Griiftf,, X. Fcriroll, \\mi] A. C 65S, at p. 672; 6fi L. J. Q. B.

745, ;it y. I'y-i).

" If tlu' will is drawn 1iv im illiterate mini, by r country sohool-

mnster, and ynn find attcniiits every now and tlw-n to use teelinieiil

words in an absurd ami improper sense, you know at once tliat the

testator has not had jjodd counsel, and yoti jrive a reasonable

construction in (.rdcr to carry out his intention althoufjli it may he

obscurely expressed. If a man has his will drawn by a learned ami

competent person who uses technical words, those technical words

become the words of the testator and they are to be construed

according to his intention. Well, what is the intention of a man

whose will is regularly framed in teclinical wdhIs? Why, that it

should receive a technical c(mstruction. What is the object of

words of science and art exn pt to pievent circumlocution, and to

enable those who understaiul the science or the art at onci- to

comprehend, by one expression, all that is intended J* But here,

when we come as lawyers to look at a technic.iUy ilra'vn will, we

are asked, and imrtictilnrly pressi'il at the Bur, not to intn)duce

our own mode of thought into this will. That is to ask those who

have to decide this case to divest themselves of their knowledgi'

;

to request them to unlearn all that they may have learnt of law.

But I snv this cannot be done, and you ought n<it so to divest

yourself of your knowledge—you have to decide upon a techni<'!il

will according to the nieaning of technical terms. Show me tliat

there is any discrepancy in the words used, and that tliev do not

admit of being taken in their technical and ])roper sense, then, beyond

all doubt, technical words may. in such a case, be corrected by ;i

clear intention shown in the will. Nobody who ever presided in a

Cour^ i justice could be more willing than I am to give to words

their natural import and force whether they be teclinical or not.

But when I have before me technical wonls, and £ have to ad lres>

mvself to a will technically framed, I cannot helji using thiit

knowledge which enables me, at the mere sight of the doeunn'iit,

to come to some concbision as to its mciining; subject to its bi'inp-

altered by further consideration. I inevitably, in spite of my»U'.

come to a conclusion from the knowleilge T have of what is mount

by the words used ; it is language which I understand. 1 i im

construe it the moment I see it. To ask me, therefore, not to

apply mv' own mode of thought to tliis will is to ask me to tiivcst

mvself of my knowledge of law, and to come lO it with a nuked

mind, and to consider it without those meaiiiS and advantages of
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which T (.ujjlit nnt U, .livcst iiiywlf in .uiiiinj: t.. u ,l,.,iH'<>ii."—

T/i<//iisM,i, V. IIiikIIi^Iiiihi .|S.",!»i,7 II. I,, ('as. \".) at \< "id}- ''S

L.J. rii. IMS, L,,nlSt. 1 „ar.i>

"If tccliiiical \v(iri!s an- ms.mI. 1,v wj |.,M.v,r tli..\ aiv wiittni,
they must !). (•..iisid.-nMl a> itv.i wit], tli.ir t.TJuiira! luranin^r,

unless tlif testator ii, tli,. .•,,nt..\t sl„.«s that !:,• upant t.. us., tin m
iu a iliir.Tt-nt m-usc."— //„./.. at p. Ml". !,,,|,1 \\',.n,l,.v(lal...

•Then th'Ti- is a sulisi.h'arv riih. laid i|,,wn in /.'."A/,/ v. //;-

«/m/A/ [(IS.'.S). t; II. L. ('as. NJ.! . that technical wn,-,ls shall liav
their legal rir.ct, unh'ss, from the .-onteM. i, i> ^|„,wn tiiey h.ar
anotlier uicaning.'"— /.,,,,/, v. /„,/ , is;; j; ci, j) „„;_ .„ j|

^,,,,

.

4() L. J. Ch. lit!), at p. <(»l..lesM.|. M, l;.

"The rule is to a-lopt tlie leu,il and I.ehni.al Tueauin/ of the
word, unless it is controlled l,y tjie eontexi. as 1 >tated iu l.^.irl, v.

Jni/ [lis:?), (i Ch. ]>. 4!MI. at ].. JliH
;

[t\ L. J. (•),. HMt, at

J).
oOl]."— N////V// V. Until,,,- fl.s;.s!, In ('I,. I). ll;{^ ,.,t p | |

j . |,s

L.J. ("h. 1 :.(;. Je.ssel. M. 11.

" As regards our duty when wills eonc- hetore us for.on>tru<-

tion, it is ohvious to say that it is iu each .ase to .-onsider fh.'

words of the will. I say that, for the jiurpose of eallin;: attention

to the argiimeut that in the ah.-eme of any ruh' of law laid down
or estahlished hy ease.s. we are at lilieity to r,,n>true will., as

ordinary intelligent persons would do. There is .a fallaev in tliis.

We are bound to ha\e regard to any rule> nf const nut inn which
have heen estahlislied hy tic Courts, and suhject to that wi' are

hound to construe the will as trained legal minds would d,,.

We therefore must c(»ustruo the will as we sliould CMUstnieanv
other document, subject to this, ihat in wills, if the intention is

shown, it is not necessary that the technical Words which are

necessary in some in.struments should be used tor the purjiose of

giving effect to it."

—

lliljil, v. (',i,ri,l; iIn7!»i, ii Cli. I). >;;;, ,it

p. S7,S
; ts L. J. Ch. Sdl, at p. So4, (\)tton. L. .1.

" Now, the true ride for construing a will is, tliat if .i rule has

been laid down fixing in the absence of anv e.\presseil intention

till' meaning of a word, then that meaning is ti> he given to it

unless there is .something in the context to vary the meaning, an.l

if no such definite rule has been laid <lowii. tlicv the words are

to be taken in their natural sense."— /// ,v lim,, ib^^."!,, -Jii

Ch. 1). S;i!», at p. f<44. Cotton. L. J.

" I do not say that a testator wiio writes his own u ill. and is

not a lawyer, is in all cases to be iieid to have rigiitiy appreheiideil
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tho moaninp of twhnirnl wordw wliifh 1ip may Imvc used on tlif

occasion of nmkiiifr liis will ; Imt I think it is ]A:\\u that a testator

who nscs wortls wliidi liiivc an int(llij:ilil<' conventional meaning:

is not to 1)0 held as h,i\ inp nscd the words witli any other meaning.',

nnless the context of the instrument shows that l>e intended to do

so."— IIiin,l/f(w V. J;>/r/ur, [1M»4J A. ('. :U<>. at j.. ;'.]:{. Lord

Watson.

"Where the testator uses technicid words. I must pivo them

their dne eifect, unless I find that in the mouth of the testator

tliev have some other nieaninpr."

—

Wh-hii-Smifh v. I'anull, [l!Mt:{l

1 ("h. 4H:i, at p. 4!)(»; 7'.^ L. J. <"h. 4tiS, at ).. ITi'. liuckhy. J.

"Technical words are to receive their jirojier technical nieaninp

in the ahsenee of eontext imitortinjr that tliey an> to he construed

otherwise: see Lnirh v. -A/// (lS"i, <i (,'li. D. 4!lti, at p. 4!t!>: 41!

L. J. ('h.4!):i,at p •")(»!."

—

In rr Frasir, Lmrthir v. I-hisrr, [r.M)4]

1 Ch. 1 1 1, at p. 117; 7:5 \j. J. Ch. !tS, at p. I(»l. Byrne, J.

"In lirnimnwi v. Athins,,,, {\^'A), 10 Hare, :{45, at p. -"US
;

•,>:'.

L. J. Ch. 1S4, at p. IHi;. Wooil, V.-("., lays it down that we are

always bound to assume the lanfruaRe of the will to lie the huiftuage

of the testator. If so it cannot, I think, he wrotifr to credit the

testator with that knowledge of the law which the draftsman of

the will evidently possessed."—/" /' Ihiiinll, Ifusfir v. Dtn/n/f.

[IWA] 2 Ch 4!»t;, at p. 4!M) ; 7;5 L. .1. Ch. 7f)."), at \>. 7!Mi, Joyce, J.

General and Special Words.

Doctrine of Ejusdem Generis—Noscitur a sociis.

(li'iirnil iron/s ni 11 irill iiiii-sf Iw fiil,rii to vuiiij>irliin<l <i .siilijxf

tliiit fii/Z-s irif/ilii till ir iixiKil sciisr, ini/rss tliiir if .fnitii/tiiii;/

liter ilirliiriitiiiii j>tiiiil to till' roiitniri/.

"The hest rule of construction i.s that which takes the words to

comprehend a suhject that falls within their usual sense, unless

there is something,' like declaration plain to the contrary."'— r///r/r/(

V. Jliiiiili/ (IS(II<), 1-") Ves. ;i!M;, at j). 400, Lord Eldon (cited hy

Knight Bruce, V.-C. in J'ur/.rr v. Mnirliiint {\M->), 1 Y. it C.

2!K), at p. :U)0; 11 L. J. Ch. Tl^, at p. V-'-'d
;
and by Knii.dit

Bruce, V.-C, in Miillinul Cwmlii'^ Unit. C". v. (hniii (1S44), 1

Coll. 74, at p. 7!» ; 1:5 L. J. Ch. m), at p. -JIO).

"The words 'goods, chattels, and effects,' which the beipiest

contended to bu rcsiduaiy contains, or any of thcni, are terms that
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in tlioir propfi- sense niiil Tintiire iire «ul!'ici. iitly Inr^e to ine!;(le

lin'l ]mss the alisdliife interest ill the wliiile Jiersiiii.il istiite. I'.iit ,1

will limy lie so wnrded as in mIiow timt. uei nviliiiy to a n-usipniilile

construetidii of it, tlie testator must liavi' intemiiil to use those

teniis ill a limited and restriitiMl s.i.se ; and when this a|'|ieMrs.

the intention so eolleeti'd imi>t iia\e etl'e(t ;:i\eii to it. It is,

however, ineiimhent on those wlio Kintind tor tie- limitecl lon-

struetion to show that a rational inti rpretation ot tiie will re(|uires

a deinirfiire i'rom that whieli ordinal ily and /<////»/ tfiiii is the

sense and ineanin;: of the words."

—

I'url.ir v. Mhi-i-IkihI ilNt'Ji,

1 Y. i*i ('. -'!»(!, at [.. ;.n(i: 11 I,. .1. Cli. -.'J-l. at ]!. .'-Jii, Knijrht

Bruce, V.-(

'

"The words are, 'nil iiiy furniture, jilate, linen, and other

effe<'ts that may lie in my jiosx.ssion at the time of my ih atli.' It

is alleged that the words ' other elleets ' are to he cut down so as

to mean that whicli is soniethiiif; like furniture, jilate or linen.

But ihe answer is, that the words of a will mifjlit to have tlieir

natural meaiiiiiir given to them iinle.ss there is some lontrar}'

intention aii|ieariii(j in tiie will. The mere fact tliat the ti'statrix

enurrierntes some items hefore the words •and otiier elfeifs,' does

not alter the proper meaning of tliose woids."

—

Jlm/i/.u/n v. •/i.i-

(l.HTti), -' (Ml. 1». 1-2.:, at p. \-S-\\ l"< L. J.Ch. :iss, at p. oM»,

Je8.sel, M. U.

"Another well-estahli.she(l rule of eoiistria lion would have

apjilied, namely, tiiat wliere you find a general gift in the will,

followed by a particular gift wliich woiihi from its nature he

included in the general gift, you read the particular gift as heing

an exception from the general gift."

—

L'/sn,//,/ -.
. Jy/min/s i lS7(i),

•-' Ch. D. 4!)!t, at p. 01:5; 4*> L. J. Ch. Vjf, it p. •")»;;'., Jcssel,

M. R.

"It is safer to adhere to the general rule that clear words of

gift must litive their full effect unless a clear intention is .sliowu to

cut them down."— A7y«/ v. (imn/f i
|S77 ), "i

»
'h. I >. <i2r. at ]<. tiJ'.»

;

4() L. J. Ch. (iTO, at p. iu'J, James, L. .1.
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Relative Words.

Siiiiinr /iiii.iiniii iiiifiiiili iifi I'l ti itiir.—Co. I>lt. •Wn>.

All iiiKjiiiiiim niifrni/riis fiiif ri liitio, iiisi i„i/'ii/iiihir snifiiifiii.—

N..V. Max. !»tli .m1. II. 4.

U'oi;/.<.
•)/ M'inmr iiir In ////"('// rifmnl to Ih'lt In nhirh Ihv

iu,il,.rl n/i/iniis /oo/inl// In nllnirl II, l<> lli< I'isl srnxlU

iliiliriililll.

" The prainninticiil rule <>f rffwriiiir <iiinlifvinp words to the lust

of tlip Hovcml anl.'ctdcnts ;.* not .-v.ii suiiiios.-d by frraniiimriims

themselves to iii>i.ly when tlie ^feneml intent of a writer or si.enker

wonlil be (lef.ate.l bv such a eontiii.Ml apphcation of them. Ueas(.ii

uud eoninion seM>e revolt at the idea of overh)okinp the i.laiii

intent which is iliselosed in tlie context, nainely, that they should

be aiiplicalde to such classes as rnpiire them, an<l. as to th- others,

to consider them as surplnsajre. If words admit (.f more ponstrnc-

tions than on.", that which will snpj.ort tlie lepal intention of the

testator is in all cases to be adoi)ted." - 7'//* //».«»» v. W'imil/or.l

(1805), 1 n. i't r. N. R. :5-">!'. nt y\,. •{!••-', :»!>•<, Macdonahl, L. C l'>.

(See also " Relative Words," (inlc. \<Y.
<>('» and :U-").)

Words Capable of a Two-fold Interpretation.

Whn-i' trorih arc riij»il>/f of " lno-fo/il iiiferjurlalloH, smi, liilir-

jinl'illo'i s/initif/ !» nni c'l iix Iniil-s tn miikv Ihv init y,i,il.

"Where words are eaimhle of a two-fold const nation, even in

the case of a deed (and nineh more, of a vill), it is jnst and

reasonable that snch construction should be received as tends to

make it good."—J/^//'.«'« V. llnhhhis.m (l7.Vt),:< P. Wms. -J-.s.

at p. -itii', Loi"'l Talbot, L. C.

'•
It is a rule that, where words arc capable of a two-ff.id lon-

stnu'tion, even in the case of a deed, and much mor.- in the cu..c of

a will, such a const -ictirm shall be r.'ceived as tends to make it

good."— r//. •//«•>•«'" V. WowlfoH (17i»!l). 4 Ves -'•,':, at p. -'il-J,

Ijawrence, J.

•' 1 appiehend that, if there are two meanings of a word, one nf

which will effectuate and the other will defeat a testators object,

the Court is bound to select the meaning of the word which will

cany out the inteutiou uud objects of thu testator."— ff /••••'''• v-
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ILiwi' [\>*:t^).l \\ I,, ('as. l-j». lit |. |.".l; -.'s I,. .I.Ch. .'liM;. ul

!>. :»!»!», Lniil (•|i.'liiiHf..r.l. 1.. r.

" If tlif rliuisi' ill i|iii'-tiiiii i>. iii|iilili' 1)1 twi ii>tiii(liMiis. line

of wliicli woiilil rt'iulff it viijil ii|>i>ii n ^rr'Hiii'l uliirli tin' tr^tatMf

tlirnu^limit liiri will MM'Tiistii li.ivi' 1 !i niiNiiiii^lN jriiariliii>; airaiiiM,

iiml till" otlifi- of wliiili i.> ii'(uiiiiliilpl>' witli all lii» |rfvii'iii-ly

ex|irf>sccl iiitt'iiticiiif. tliiTc can l"' mm \t>n\>\ wliiili ii| tlu'iii inijrlif

to be luloi.tcfl."— .1/"W«'//' \. Ili>ll'''r,n, 1n7-.'i, I,. |{. •". 11. I, :<-\-l,

at p. otS; \i \.. .1. ell. -iii, at ]>. i:'.. 1-onl ( 'li.liii>t(.nl.

"Our law >ri\i'> lull lilitTtv of ti'^taiiii'iitan ||i••|"l^itinIl, ami

t'stiitiirs avail llii'iii>fivi'> nf tlii- lili<rly tn tli.' t'lili.
<
'oui'ts aii'

tiicn'fiirc vt'iitiiriiiir mi i|ai.;;i'niii^ ^.thimhI wlhii tln'V Iimvc tin-

ai'tual woniiii}? of the ilniMiiii'iit ami ]icriiiit tlnin-1'lvcs tn s|i.Tiilati'

nil what is a |p|()lial)li- ili:»|Mi>iti'in in a will. It is, i>l diii.sc,

possibli' that suiiif ilis|ii)sitioii in a will may hf »• imnnsisti'ht with

thtt ri'st of the will, or witli tin- Mirniuinlinv' liiriuiist.inn's at tht-

ilutc of the will, that the Vn\n-\ may !»• hil to hoM tlial th.T.- is in

its f.\|ii'essiiiii an error, I'lthfr in the natun' of a il>Tiial inistak''.

or of tlu> us.' of a wonl or i'X|>rcs>ioii in an ini|iro|»r ami m>ii-

natunil sense. Where it is a i|iie>tion of ehoic e lietwi-en two

possible inter]ir('tations, one ot wiiieh wmild have tlie prefi-reTiee

in the absence of imlieations to the inntiary, such icni-iileralions

iimv ultimately turn the seale in favour o| the othir. I'.ut where

the normal ii.eanin^ of the womIs olt'.i> no ilitlieulty, it \>. in my

opiiiion, not lef^'iiiniate to allow the prohaiality of a particular

ilispositiou to affect the mind of tic ( 'ourt, unless, perliap^, in a case

so extreme that the lan^uaj^e of the ilisiHi>itiiiu, as it would

ordinarily he interiireted, make> it of >o e.\trava-aut and fantastic

a nature that flu i ourt is fori'd to coiiclud.'. a- it mi.i:lil l>e forced

to dr) in the case o! any otlier dorumeut, tiiat tlie true intention of

tile •e.-iator is not represented by tlie ordinary inti'rpietation of the

language lie has used."—//' n- ll'.<i,,.
;

I'MI? ; I

<
'ji. |;l-.'. at

p. 140; ;ii li. .1. Ch. H'l. at j.p. I'S, lull, Kletrher MMulton.

L. J.

Exception showing the Latitude of a Testator's

Expression.

" A conclusive ground for giving to equivocal words their larger

sigiiitication, occurs where the betpiest contains an excc|»tion of

certain things, which such becjuest, accordiuir to its restricted con-
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stniotion, wouM not .•..mprisi'; tli« t«>!<tiitor huvin^ in mich ft ciim'

uffnnUMl ft ki'.v or .•xplimnlinn to \\\x own ainliii:iiniiH limffiuiRf, bv

showinp tliut hf ronsi<li-rt"l tliiit tin- l«'iiu>'st woiil.l, witlioiit the

oxoppti'in. Imv.' iiirlu«l«'«l th<' .'xifi.t.Ml iiHi.l..K."—Inrniiniou WilU,

i)th p<l., \>- 711.

Same Words in Different Farts.

Tfn' X'lltlf lion/x ill ilijlriilil I'lllh III II III// .i/iiill/,/ III l/irill till'

Hiiiiir HiiniiiiiiJ.

"When* tlu' (>anif wnr<l« oiriir in cliir<ii'nt pints of tin- wimc

will, till' rult" iH, tlmf you uiv to jrix.- tlit-ni tli.- hiuiio mi'iiniiij; in

the difTcn-nt imrts; nml if it tiiins out tiiut tlu-.v art' ustxl in ont*

nine*' when' it is inipossilili- tliat tlioy can Ix' used as words of

liniit.ition, this ulfords ground for <on<ludiiig, tluit wlit-n the

testator uses tlu>ni apiin, ho is usiiij? th.-iu in th.- scime as

l,pf„r.,."_/>,„. ,1, Wilij/a y. .liKxiiii (islC), .) M. a S. !».., at y. !•!».

Bayi.'V. J.

"
It is a wt'll-sptth'd ruh'of construction, and one to which, from

its soundness. I sliall always strictly ftdhcrc. never to j.ut a ditf.'rcnt

conBtruction on the same word, where it occurs twico or oftener in

the same instrument, unless there api)ear a clear intention to the

contrary."— A'/'/'/'""// v. Mii,i/:ilhii-k (1.^41), I Dr. i^ War. S4. at

p. !);{, Sir E. \\. Sugdeu. C.

•' It is a canon of c<mstruction. that where a testator has alli.ved

a particular nieaniuK to a word in one part of his will, it shall he

construed as havinfi the same meaning in all other parts ..f his

will, if it do not violate the sense."— /.7/«'/f'. v. lUioi/ix {\s:,\)\, i:

Ileav. 41;$. at p. 417, Sir John lloniilly. M. U.

'•
I do not know whether it is law, or a canon of construction,

but it is good sense to say that whenever in a d I or will, or

other document, you find that a word in one part of it has sonic

clear and delinite lueaninf;, then the presumi.tion is that it is

intcn.led to nu'an the same thing whore, when us.mI in another

part of the .locuiiient, its meaninji: is not clear."—/// /' Kuli",

Kimiuii V. /^//.-s [!'•"•"] 1 *-'''• ^*'' "^t !'• ^^^'^ ^'^ ^- ^- *''• '-*•

at ].. 120, Lindley. M. K.

"It is not a canon of construction, hut only a concise way of

putting a j.riuciple of common sense, to say that when a testator

has made a dictionary for himself, we must look at that to see in

what Si-use he has used words lu his will ; and it would be doing
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\i'nn flmn iii*tii'' tii niiiiuini ^I'lixf tu -ix- tli:it wIht' .i ti>i.i,it.ir ]f\*

i|iiuliti>'ii the Tiii'aniiijf iif ii wonl in nin- |iiii'l •.! th.'uill it miwt

Iinf lie |iri'.siiiiii'il flmt 'li m(|iic pin.' win tf lii' li.i~ not lUiilitiiil it

l(i> <li<l lli>t lii'Mll t'l il'i »!'. 'I'liat |i|iia^iii|iii.'\ . a> t.« ii inin iiiiikin^

II ilirtiitiiurv fiT liiiiis.lf m lii« will. iiii'aii» wli.it it »i\«. Il \\i-

Hnil Iriim u will. !i« \v '!> li'i-'. tlmt .» ti>tiiliir liii» iixil a wnnl

['ii«xiu''| in a imrtiiiilar w'Iim'. \\<- iim-l ),'ivi> tliai luiiiiiiii;.'

wlifri'VtT it iHciirs in tin- will. It i> t!if -mnr tliinj.'as if a l'iirt'i).'ii

woril wen- iisiil -a lasi' uf wliiiii I liiivr Iviinwii. In miiIi a i'a><>

wi' liuvc t'> pi't at till' iiifaiiiiiy 111 till' \»"ii| ill |-;ii;:li-li iimii an

nriliniirv <licti"inarv, aii'l tln^n u||.|ii\.r il iiiv, ;»ivi' it lliat

l'4n);li>li iiicaiiiii;;:. 'M ciiiii».> tli-' ilirtiohaiv mii«t !" ilrar; aiui if

Wf ralilint iiiaki' nut wliat tin' ti>tat"r iiiialit. tlii'ii wi- Iiii\i' liipf

;;nt till' iliitiiiiiarv. -//"'/. at |.|i. W'K l.'O ; | , .1 .,1 |, j .'."i, Sir

F. II l.-uu.'.

" Tliat \va» till' \ii'W nf tln' lull < unit. iltiiiL' ami ii Iviiijr npnii

what was said hv Lonl St. I,iiin:iiii^ in /,'/'';//'/// \ . M'iii/.i'>rii/,

(1S»1(, 1 l>i-. i^ War. SI, at |i. '.>',: • It i> a \vil|.>,.ttl.M| riilr of

<'()ii,strililion,' saiil his |()iil»hi|i. 'Hiait tn |.iil a ilill'iii'iit r.in-lnn-

tioii on the saint' wm'il, wlii'i'' it nc. ur> twiii' >>] nftiii.r in the

saini' iiisfriiiiii'iit. iiiih'ss tliiTi' a|i]M'ar a iliar intintiun to tin'

fOlitTurv.' That iliilmn, a>M'itiil iH'rhaps fmi |iii~iti , 'ly a> a

jfi'iifral I'liif iif ruiistnictiiiii. dors ii"t lii'lji oni' iiinili in ivin^truiii;:

such a will as tliis. What is a iIimi intinlion:' That wh, li is

dear to oiii' man is not iilwavs ih'ar to anothi'i-. .V ^'lundir, or at

anv rati' n safer, rule is to he found in the oli-ervations of Kiii;,'lit

Hruci', \'.-('.. on the 111 ailing of thi- very word 'issue.' • lU-fore

I can restrain tlia' word,' wiid the \'iee-( 'liainell.ir i Sir .1. \,.

Knif,'lit Hriiee]. in //"/'/ v. /.VmA/// ils»:;), J V. \ <
'. .':;!, „t

{>. "j;!-"), from its legal and ]iio]ier inijioit. 1 nitist he -atislied that

the contents of the wdl delllon^t|ate the testator to lia\e intended

to use it in a n strict ed sense'; and then he ;;oes .>ii to ohserve

that the lanifuap' of Lord Kldon a|.|ilied t^ iiropeity in I'lun.l, v

MiiDil'i ilscS), |.1 Ves. "r't;. at \\. ino. mi-iit well he a]i|,lie(l to

persons in ii case like that Kefore him. I.iid Kldoii's words were

tliese: * The hest rule oj , laistniclion is lliat which takes the

Words to comjirehend a suhjeet that falls within their usual sense,

viidess there is .somethinj,' like declaiiition jilain to the contmrv."
"

—K,l;ivni„ V. A,il„,-. //. /•. y,'/vW,7, [lIHCi] A. ('. oT!'. at
PI..

:i»4,

;iS."); ?-,' T,. .1. I'. (.'. S.>, at 1>. S7. Lord Mliclia;;liten, deliverinj: the

judgment of the Privy Couacil.
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Transposing Words.

"Tlif iirioritv >>!• |Ninfcrii>rit,v "f wonlH in ii will itt imt nt nil

rpffiinlfl, l''it tiiiit tilt' wholi- will muHf 1m' tuki'ii fi>)fitli»'r to find

out tlif iiitt'Jit of llif tf!ttiit<>r."— /;/•/<« V. S,„,lli Il7;t7). Willt!«. I.

at
J..

:l. WilU's. ('. .1.

" Lnpi lliir<l\viik<' Iiiv!* <1((wii tlic nilf for tlu' idiistfriictinn «f

wilU tiiiii» : that tlu' wunU an' ofti'ii f^llll^|Mw^l Ik iimkr wtiw "f a

will, ritlitTWiKe iii!««ii!*il>lt', nii'l '" iimki' it tuki- miiih' <'llf(t riitliiT

than 1m> fotitlly void ; hut in n<> niHt'. whiif tin- wupls arc plain

and wnsihlc, is a trans|i(iftitiiin made in uidiT tu cn-atc a dilTcnnf

nifiininjr mid conHtni" tiun. inmli Icms to Ift in dilVrri-nt dt-visccs

and lfpit.'.-s." C/i'iiiihris V. r„;iiM,nl 'isHli. Ill V»'s. ll-V.'. I^ord

Eld<.n. L. v.

Inconsistency—Repugnancy.

Cum iliii) iiifir '«' /uniiiiiiifi'i i'i/h mii/iir in frsfiniinitit I'ltnuiiii,

riitiim rst.—Vu. liitt. irjh.

// mill fini /Hirfx of n irill mr tittalh/ iiiroiixixfiiif "•• rrfniiiii'in/

t/ir liiltir i>iirf shall /innii/.

A i/infitirt fllM/iiiMi'finH wiii/f III/ II II ill iiiiiiiiit hi' II iiiknl liil II iiiiliiil

I'j-ir/it tlitiiinili till' Uliiliiiiii iiiiil II"!' iif' iiorilsii/iiiilli/ rlinr ninl

ill'Hiii'f.

'• The will, njion which this suit arisos. is almost incomiuvhcnsihlc.

and perfectly inconsistent with itself. The quetttion itt oidy, which

of the testator's meanings it is my iluty to adopt. The rule witli

repnrd to cases of this sort is. if ujion ii peneral view of the will 1

can collect the peiieral intention, or any one particuhir ohject, and

there are expresmons in the will in some decree militntinji; with it.

if 1 iilainlv se", those exjiressioiis are inserted hy mistake. 1 iiiny

reject them. But I cannot reject words, unless it i- jierfe.tly char.

they were inserted by mistake; ntid if two parts of the will arc

totally irrPcon<'ilahIe, T know of no rule hut hy taking the suhse(|ueiit

words as an indication of a suhseijuent intention. The Court is in

a dilemma; and cannot act at all, unless they do that."— 'Vw v.

Doiii/lili/ (lf<0(»), 5 Ves. n-i. at pp. -IW, -117, Sir Kichard repjicr

Ardeii, M. U.

" Tf two i!arts of a will are totallv ineimsisteiit, ainl raniK't

possibly be reconciled, the proper rule, as I thought upon that
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•KTBHion [S,»r. V, />„»,//-/v M^.M.
,

•, v.v .Mr, „„i .,,11 tllil.k. i,
timt til.. IiittiT sliiill |.r.-vail." '^,»s/„„^,„ v. r,,„ /,,„/„„ [s,,]'
H V.M. |(Mt, af p. III.'. Sir \V, Uiii,!. M |{

"Th.. ^n.n.Tiil n.l,. i.. tl,,,t if th.r. 1., M ,..,„,;:,,„..,, tl„. (ir,»
w<.r.l.H III n .l.M-l. u,„I til.. l;i,t WMi.ls in , ^^ W. hImII |,ivv.,ii

••

/I,,,

•1. l.<i,rHf,r\. /li,,,,. (|SII!I,. iTailllt '111.,,,,
,, ||;;_ M.nsti.l,!. C. ,|'

"Tht. .l.M'triii.'. pivvai!iii;i: in nH tiin..> i,, t,, -^ ;, ,|,i,t, '»1,..,,.

tli.T.' In It i.ul.,«..,ii,.|,t liinitiifi.Mi. iii.M,iM>i,.|it \n,| ;, f..niiir m...
mill Hti .'(tfat.. cpMit...! iift.rwiu'ls tliiit .I...7. l.v n. ..";ir\ itM|iii, .it .,n'

in tlmf Kfiis,. cut .l.iwii th.. ,.|}..,.f ,,f ,i„. f,,,.,,,,,. |;„iit,„i.,!i.
'

M'fikhiim V. If'/fk/itim 'I-*!!,. |.s \,n. •,'.>', ' ,,. iv|. |,,,|,i |.;|,|,,„

li. ( .

" Th»' nil.' I111.S ..It.'ii 1m..ii .it.Ml. tli.iuji \..ry .M.,rn -iin 1. !'„

gmiin.l .>f ju.li.ial .l.-t.Tiiiiiiiiti.iii, wjii.-ii r..,|,iii,- n, ',, .-^,
, |f,,.f

to the Inst of two r.'|.u;jimiit <laii>...s in ,, uJH. tu..M<;;. in ,1 ,1,.,,|

the firat sliiill iir«'Viiil. It in iii.l I ns oil ..- t),.. ,: ,,,. , |.,,,i

Coke, who Ntut.-s it in th.- (list Insfitiit.. (
',,, |.m i) >

| |

Lord Ctko's (locfriii.' is it souinl on...
. |i uin>i li.ii lit.

adrnittod that tli.. ;rn.iit \v..ij:lit of iiiitlioriiv. Im.iIi .,( L.„.| ci^,.
and of tilt. nio.Ii'rii .l.'.isi.nis. in in f.ivonr of ivpinlin;: ,1 suIim-
qupnt gift in a will u.s ivv.ikinjr a prior oi,.. to wlii, h it i> ivpujr.

nant, and not rciiil.iiiijr if all void tor uni-.ilaintv." -.sv,,/*/'^/ v
J{>nf/,,, (lh:i4), •,' M. ,^ K. nit. at pp. iKI-li,.',. l„r,l Lv„.llmr.t
L. C.

"Where tw.i pi-., visions ..f a will aiv totally iriv.in.ilal.l.., .so

thut tlipy ..annot ]>os>il,ly staii.l 1ojr,.tli.|.. and tli.T.. is nntliinr: in

the context or jrpn.Tiil sc.p.' of tli.. will wlii.li i.ii,|s to „ .Jill. i.-nt

conclusion, tli.. last shall h.. .•oiisiil..r..(| as imliciitii,;.' „ Mihs...ji|..nt

intention, and pr.'vail ; <70// -/»/.» ////, c . /,//,/»,o//»( ,:/,>r>>iti/ii> ,„

fiKtiiMrnti,, Klliniiin, nil'i,,, <.s/, Co. IJtI. I I -J 1. It was arj; 1,

indeed, that this last-iii.ntion.'<l do. frin.. appli...! on|\ to .s.p.uate

clauses; hut it is not .so, f.ir it has Ih-en adopt. .1 \\li..iv tli.T.. are
inconsistent expre.ssions in tli.. sani.. ilaiise, as in Ih,, d. /..,n.s/,r

V. liiijtjH (iNUi)), •,» Taunt. liMi."— .)/„,,„// v. S„lt„i, \-\:,,, \ I'h.

•<{
5. at p. 'y.\7

; 14 Ij. J. ("h. Jilil, at p. -.'II!!. I'ark... l!.

"I think it may L.- taken us .•l.-aiiy .',stahli>li...l. that this raJ..

[that the latter clause or phra.s.. i- to he pnftri.Ml, th.- Inrniir

rejected] must not he a.'t...! on s.> us f.i .hi-h with mho! h.T para-

mount rule, which is. that, hefor.' all thinjrs. \. must lo,,k for the

intention of the testator as w.. liu.l it ..xpr..ss...l and . !..:ir!v !!i!'.-!!.-.I

in the general tenour .)f the will; aii.l \vh..u w.' hav.- f.nind that

:^1-.
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on ovi.l..noe satisfa.tory in kin.l n,.l doj^ree, to that we must

::.rifi..e th. iu....n«i..„t ..lauso .. wonK wWh.T ^tan^n., .tor

lust. in.litr..n.ntly ; au,l this rests ..,>,.,. goo, reason
;
Un Ithoug

^vb;.n there are repugnant .lis,.ositio„s, an,! nothn.f, le..ls elearl)

; a preferenee ol one. or r-ieetion -f the ..•'"-'''•v.-o.u.e .s

strongly in favour of son.e rule, h.owever arlntrary. ,
the

fouviaiion of this rule, as nf every ...her estahhshe.l for h

i„ter,.retati.n of wills, ohvi.u^ly is. th.t it was su,.,.ose,l to be h.

:J guiae unaer the ein.un.stane.s. to ,he Wt u.ten,.on
.^^^^

testutnr. To consider it n.erely arbitrary, wouh be unne..e.smb

.u,,oso an anonw.ly in th- ean^ns by wh.b w.lls are ,nh.r-

Trete,! "-JZ-v,// v. S.H.. .ISIm. 1 I'h. -):». at ,.p. ..4.>. ..4(.

;

"Mvloras,tl.. iain,i,a,Mo be airled to the eonstruet.on ot

tbese aisp.,sitions. a,l.uently ineousistent. the one ";"---. - -

will ana the other in the lieil. are not :n .l,s,ute be,, e
,

t

,,,t...s,othis lir.g.tiou; an.l at tins tune they eouM not b,- „.

dispute. The pnneu le is peHe-tlv < b-ar, that where you bav,. a

d.linet disp .sition mule by a w.U. that d.spos.t.on cannot l.

,.voked by a eodu.,1 except through the u.ed.um and .u^ ot words

ennallv clear and di-tnut." - AV/A // v. hr/lr" ^SOH). L U. ^

1 L;i..0.atp 1.17. Lo.d Cairns L.C.H..ten • ,
iomer J., m /--

. inV.W.- ri,'.)S|lCh. '...-.. at p.!.S;.17L. J. Ch. 1.4. atp lo-)

. „• I :L con,pell.d to re>o.t to the rub. of .hnn.b, as I so.ue-

ti„.escall it.that where there are two iueousi^ent, c u.ses the b. e.

.ball pre>ail, that would give the apph-ant wnat she as s to.

But I th,nk the c:.se n.ay b^. decided w.hout -- ;"K o
';

extreme rub-.' -/. n /.•//-/,.. //,-'/- v. ( /-/.•. ,1SM). IM-h. !>•

17, atpp. 19, 2>',Jes>el, M. U.

A. „l,..Mr „i)l nnn.ot .,,hnn,n/s I'" rnf >l,.n> rm/.t I., so,,,. -

,/.,„!, >rM, <n>h rr„.:,.Mr r,,->.,i.>l;,, u.l>ruh. th. .'.!„.,

„f ih< lisllltnr t„ lilt it <(""ii-

.^Undoubtedlv,wb,.re an absolute estate is given to a person

whether in reaby or in per>on,d,y. any a,ten>pt to depr.ve t a

;! s.>n of tluM-,gld of deal ng witlMt is iuo,h..,ous. n,..pe..t.e a 1

Uess. Uut in n>y opi-i.-n this rub. .s only a rub. ..t ens n

U , _not a con,pound .ub. of construction, but a ,nle of coust.u,-

: which must be dealt with .i-h refereneeto the other pnn ,s,o>

^::_,.,.,.ontainedinthewill. lUng a ndeof eous.nu .- .

it is to be followed only when the totuto. has not expressed h.
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own intention -has not friv.'ii >iny oiIi.t jruiili' t-. tli.' C.iiif wliich
has to (•onsi.l.T Iiis will Tli.T.'Inn-, wlini tliciv l,;i- uliv.i.lv 1«m n
given an absolute ;;ilt, it i> .i.it a .|ii.'..ti.iii wihtl,,.) n,,- r.'Mii<ti,.ns

upon that an- iiiupiTativc and iiidtii, i.nis l.iit tli.-
<

',,iiit imi>t lock

to the whol.. will in onbr {,, m.,. Ij.iw I'.ir il„. nil' .,f ( ..ii>tni. tion

can iii)i>ly,orwh..t]i.,-r tli.^ t..>tat(,r lia> .•.\|.n..sMd an intriiti..ii wIimI,
prevents tlif riilo .if c.instructi.iii fioni ;H'ii,ir Mpi.ii.Ml in .j.-alin"-

with llis will."—/// rr f „„„,;/. C.inir,/ v. /..ii/.„<:i„ ,I'-S7), .-,7

L. T. JN.-), lit ]). -JS?, Cuftun, L. .1.

" As pointed out in (ii>ii//i<rf: v. (!ni,ipr,lz : jsp;:. •> \>]^ pi;
; |t;

L. J. Cll. •,'•>; and also in /.'/>.v- ,/rv v. 'I'lmi,!! ||-<HI . I Mar. iV; (i.

")ol, and aj^aiii by Pearson. .1.. in //, ,, Unlrn-.lx (|Ss:j). .">((

L. T. •,*•,', it is clear tiiat if tliere i> an ali-MJute irilt l,v will,

and then a elaiiM- (wlietli.T in a Milis.M|ii.nt part ol \\\v will or l.v

codicil) not merely modifying; tlie in j.iynn nt l.v tlie |e<r!itee lait

diniinishiiif: the e^tat-' oriiiinidly jriv, n t., lii,,,, tli.n tiip ali-oliite

pift has in elleet lieen cut ilown : and tin' C.urt can nnlv f,'ive

effe(!t to it .Ml diinini>hed."— /// ,7' \\'tlf(irj,\ '\<'.\h] \ Ch. !»."). at

p. !tH; (IT L. .1. Cll. l.-)J. at pp. 1 Vi. l-'/d. Homer, .F.

" It is clear that if a >^\h is made in terms 1,. a per-on atiMilutelv.

tliat can only lie reduced t,i a m<\\;- limited inti ri>t liv clear words
cutting down the tir.>t estate. Tiiere is a princi|,le also wlii(-li one

must observ(—repr. sent.'d in a class of ca-i - like l',,i,^lihlr v. iSnil

(iS4!»), :i !). (i. iV: Sm. HI : 1> I.. .1. Ch. :;(l.' -that, .dtliou-h the

words are ahsolufe in the lirst i,i-tance. \ on may tin snlisei]iientlv

ocenrring words sullicientiy .sfron^Mo cut down the IJist .ippannt

absolute interest to a life intenst. 'I'hen tlieie have been a great

many decisions—although I do not [iropos.. to refer t'l more tlian

one of them— in ca.ses in which the te-tator has eiven an absolute

interest in the first instance and has suim radded worils indicatin<'

that the per.soii taking tliat inten-~t is to h,i\e a power of dis-

position, and then has followed that u]i by purport im; to jriy,. what

shall remain, or what may not have li.en clisjioseil of li\ the first

taker. After all, in all these eases it is a ipieslinn i,f construi tion ;

but the law requires that if there is an absolute <:ift in tlie first

instance, you mu.sf have dear words to eut down tli.il estate."—
III IT •/oiii.'i, I'ii/i(iii/s V. .loih.^, [|>!(Sj I ( 'h. lo^, at p. Ill; (17

L. J. Ch. -,'11, at p. Jl-i, ISyrne, ,1.

" It is settled law that if you find an absolute gift to a legatee

in the first instance, and trusts are engrafted or imposed on that

absolute interest which fail, either from lapse or invalidity or any
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other reason, then the uhsolute gift takes effect .o far as the tnists

huvp failed to the ex. lu.ion of the residuary U'gatee or next of km

artheLen»,vbe."-/WW. w. IfW.,.. [11.0->] A. C U, at p. 22;

71 L. J. Ch. 1 1!>. at ].. lo:», Lord Davey.

"Where there is a .-lear gift in a will, >t eannot afterwards he

cut down except hy something whieh, with reasonable eertamty,

indicates the intention of the testator to ,.ut ,t .lown [Jannan on

Wills, r.th ed., p. 44:'.] ; and if a gift over is fa.rly capable o

heing construed in two ways, and one construction wdl be consistent

with the maintenance of the vested interests which have been

clearly given in the first instance, the Court will struggle to adop

that construction. So far has this been carried that m the case o

a eift to A. for life and after his .leath to his children, with a gi

over if A. dies without heaving .hildren, the word ' leaving will

be construed
' having ' or ' having had,' in order not to defeat the

prior vested interests : Hawkins on Wills, p. 217 and To /.... _v.

\a,ito„ (lS7r», L. R. 10 (i. B. 4^V.. : 44 L. J. Q. B. 202, m the

Exchequer Chmnber. and see in particular the judgment of

Amphlett, 15., in that case."-/, r. /^''-^^^ •'•'•';''' -
^

«^«^;,; ;-

[ino:5] 2 Ch. 20(», at p. 204 ; 72 L. J. Ch. oi)<, at pp. bOO, bOl.

"^"^ There is one prin.iple which is never .leparted from in the

construction of wills, an.l tluit is. that a clear gift is not to be cut

down by subsequent wr.rds of doubtful import (Bee 1 Jannan.

5th ed., p. mV'-J» n S.,M.. [l!)Ob] 2 Ch. :J01, at p. :iO.

;

75 L. J. Ch. 494, at p. 405. .Joyce. J.

Imposition of ObUgations.

Precatory Trusts.

h,, ,in>, hn,„i'n,r whi.-h is r/,ar nmi,,!, to xho>r ,n, n,t,„tnn,

to impose ,n, ohllqafwi, mxl ,x ,l.;ti>iitr n>o><,,/, to vmW th,

Conrh to ,m'vvt,iin uhnt t/w ,>r,nsv ohli,intio„ is ,ml n,

uhosr faroiir it is to be pvrfornmt.

If ,o-o,„H>i is l.ft to „ jm-son in ro,,ti,lrmr that hv ,nJI ,I,s,m,s, ot

if In
'« ,,„rtin,l„r way os to >,hirh tlor. is »o amlj,;,n.l!,,s,Hl.

u-onis an' ompl'i s„ffirie>if to /////««' <i" ol,li<i<,tiuu.

.. There ..an be no -loubt that equitable obligations, wheth.".

trusts or c.mditions, .'an be imposed by any language which i.
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clear enougli to show mi iiitfiition ti. iinimM. !im uliliir^iti,,],, jm,!

is definite <'iioi-<rli to cimbli' tlif Ciniit to iisc.itaiii wlmt tlif [iifiisf

obligation is ami iii wliosc favoiii- it is tu \m- jM'rlnniifil. Tlirrc is

also abundant authority for sayiii}^ tlmt, il proinTtN is Iftt to a

person in t'onfidoiK'c f'liiit lie will disp isf of it in u ji.iifiiiiinr wjiv

as to whicli tlicre is no inuliij.niity, smii wnrds an- aiiijilv sulliiii iit

to impose an obligation. Nothin;; can !»• piaiinT tliaii h.Jiil

Eldon's statement to this effect in )('</;//// v, .///,////.v !ls-j;>i,

T. & R. 1")7. The books are full of ca-c.- dccicjed in accordance

with this doctrine: see Slmri limi v. s/n,n/f,iii i I'^ii'li. ">.' I'eav.

I4:{; Ciinilrkx. TiuUvr (1S71;, L. R. 17 K,j. :;-J(( ; /,, M,inl„i„i v.

L< Min-rhiinl (IS7}). L. li. 1,S E,,. n I. i„ all nf whl,-li ihc d-vise

or beijuest was to the devisee or le<.'atc.' ali.-olutelv , Si-e also otlier

cases cited in Lewin on Trusts, Mtli e.l. p. 1:17. I'mt still in i-adi

case the whole will must be looked at, and niili'ss it appears from

the whide will that an ol)li;,'ation was intendeil to be impos'il, no

obligation will be held to exist. Vet. moreover, in ,-onic of the

elder cases obligations were infene.l from language wliicli in

modem times would be thought iiisulliiicnt to justify such an

inference" (cited by Stirling. L. J., in /»/ ,; nhljul'l, [It'iM] I ('li.

o4!>, at pj).
•>">."). ").)(;; 7;{ L. .J. V\\. 4-'.'!, at p. V\')K

" It wouhl, however, be an entire mistake to suppose that the

old doctrine of precatory trusts is aboli>lieil. Trusts. '.« , ciiuitable

obligations to deal witli property in a ]iartiiiilar way. can be

imposed by any hinguage whicli is c'.e.ir enough \>i slow an inten-

tion to impose them. Tlie term • iiie<atoiy ' nnly has ri'l'ci'Hic

to forms of expression. Not only in wills hut in daily life an

expression may be imperative in its meaning, altlioiigli couclied in

languag.' which is not imperativi' in form. A riMpiest is oft.ii a

polite form of oiinmand. A trust is nally nothing c\i-,>pt a

confidence reposcil l>v one person in another, and enlonialilc in a

Court of e(piity. In one seus"- it is true to sav that a tru-t of

property cannot be created by a ]iersoii who is not entill..! \<, tiiat

projierty. But then> is no diliii ulfy in ili>posing of one's own

property upon condition e.xjircss or implied that tic- |m i>on who

takes it shall do something liimsclf. './/.. >liall dispo^.- of his

property in a particular way indicated by the owner of the

property which lie acci'pts. Moreover, a conilition of thi.-- kiu'l is

enforceable in etjuity, and need not amount to a (ominon law

condition— /./., a condition involving ,'i foif.itut t tin property

taken subject to the condition—if that condition is uot ["-rformed.
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TnBtnnceB of conditions enfon.aWo in oqnity will b. found in

M,.sr,>r,er v. A,.lrnrs (\H'2H), 4 Hu... 478; /. ,r Shu^H 851,

3 Mar & r, •>•>!
; ".'O I. J. Ch. H-> : "V/f/A/ v. \V,lk,„ (\m^),

'> B & S •':{•> • :U L J. Ci. B. !'»«• Tho whole e.iuitable aottnne

of oloction' when ••. t..tut..r dispo.PS of property not Im own. is

based npon the prineiple that a (^mrt of equity will enforce

performance of implied conditions on whi..h property is Riven and

accepted." -/. r. ».///..., [1 Hi.7] 2 Ch. I.', at pp. 18, 10; tib

L. J. Ch. 485, at pp. 487, 488, Lindley, L. J.

Absolute Gift '* in Confidence."

" Lord St Leonard., in his work on the Law r.f I'roi.erty, pub-

lished in I84!». wrote as follows (see p. :i75) :
> The law as to the

operation of wor.ls of re..oniniendation, conlidence, rcques
,
or he

like, attached to an absolute gift, has in late times varie.! roni the

earlier authorities. I., nearly every recent case tlie gilt ha« been

hehl to be uucontn.lled by the rc,,ue>t or rconunen.latu.n ma.le or

..ontidence expressed. Tins undoubtedly simplifies the law. and ,t

is not an unwholesome rule that, if a testator real y means his

recommeiKlation to be imperative, iu- should express his intention

in a mandatory form: but this conclusion was not arrived at

without a considerable struggle.' The more modern «»t ''.nt.es,

from Lowl. v. E.nnx (1S71). L. U. (i Ch. 5!.7 ; 40 L J. Ui. 44-.

ZL ,: JLn..,n [ ,s.5] > Ch. .70 : .i4 L. J. Ch. 70. show how

strongly tlie tendency no.v is to recognize tins ^enjibl^rule. -
In ,e WUlin,,., [l^'-l '^ »''>• >-'' '" P" '^

=
''!' V . //

pp. 4S8. 4Sii. Lindley, L. J. (cited by Kekewich, J., m h, re Han-

h„n/, [1904] 1 Ch. 410, at p. 4l'J).

Executory Trusts.

JHun thr Mnfor has ^linrtnl .son.rf/m,;, to !» '/"'", "/"/ /'"'^ ""'

/nn,.sr/tron,j>/rtn/ fhr .Im.r, thr Court luohs to ..r ,rhat ,n,.s

the frsfii/or'" intention.

» Wherever the assistance ot the trustees, which is ultinmtelv

the assistance of this (Jourt [Chaucery]. is ueeessary to complete a

limitation, in that case, the lin.itation in the wil not bemg c n -

plete that is sufficient evidence of the testator's intention, that

"VBTVK' •V9BSlS3SfmikW'MRi:.iiaKX
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the Court 8ho\ilil nin<l('l tli»' liniifiitions Hut wIkmi' tin' frnst- mikI

liniit«tiHn>ar<'Mlr('ail_v •xiin->ly ili-cltiri'd, tlic( Hurl lia> ii^ Mutiinrity

tr) intfrtVre iiiiil iiuik>- tli''iii ilillVriiit Irinu \ li it tiny wmuM ])<• at

iaw."

—

Aii.--tiii V. Tmiliir IT'i''). I Ivlru, 'XA. a' \i. '\Uy<, L(ucl

NortltiMjrtnii. L. K.

Where th^ll is an cxfiiitorv trust, wIiit^' thr tcstatnr has

(lirwtcd sDtin'fhiiiir to hi' ihni.'. ami ha> nut hinisflf, ai'i nrtlin;.^ t(»

tln' st^nsi' u which till' (iiurt u^f^ tin^c a.ii is. ioMi|ili'tiil tht>

ii«»visf iti (lui'sliiiii. till' <'iiuit lia-- hii-ii in tln' liali;t <<{ I'mkinj,' In

HtH' what was iiis iiiti'iitimi ; anil it wiial hi' ha- ilnni' aiiinunts tn

an innii-rt'frtiiin with rcspi'it Xn \\\<' i-m lutmn nf th it inti'iiiinn, thu

Court ini|uiris what it is itsi-if t.i il<>, anil it will mnuM what

remnins tit hi' ilnni'. sii as tu rarry that iiiti'Mti.iii into I'Xi'rutinn,"

Jirroisr V. /'"/.' "' .V"/'//"/"'" '/'""/' I
'-"

. I •!. iV. W. VVt, at

j(. .">T0, Luril Eklidi.

" Tlif hrst ohsfivatiiin 1 maki' is, that it ^th" i'X|iri'-sipii in

iiufstidu] is wliat lias 1 n siinntinirs lalh'il an rxi'iutnty trust.

A trui' (*\i'iut(iry trust is. juilni's. a litil nmri' n iimw, a> where

a convevani'i' lias heeu ilireiteil to he ixeiulnl hy :• testaliir, hut it

is calleil an ixicutory trust, laul. iierhai's. in;t im .imitly, where,

iiisteail of exiin-sinjr exactly what he niian-, that is, tiliiu^' u|i

the terms 111 the trust, he tell- the trustees to ilo their hest to

carrv out his intention. In that way it i- e\e. iifnrv, that il'lie

has not juit into wonls th" (ireiise natiiie ..(' the liniilatioiis, h,. has

saiil in elVeet : 'Now these are iin iuleiitioiis
;

ilo your hest to

ean-v thoin out,' or In- has useil the vsonls here, you .shall li. II the

property on suih trusts as will he.st ( .me-p.nil with soin. thing

else."— .U//r.s V. ILn-ford (l^T'.ti, 1-' Ch. D. G'.H. at ji. ti!*'.}. Jessel,

M. R.

Rejecting Words.

Won/a I" (( "•'•V ''/""' '""""' '•.'/ "".'/ /""^'''i^if;/ hate a nifimul

iidifi>ritiilloii ijic'ii 'Ik III iiKi'.i '" i'i.h''i'l-

" Though the Court laii eonstitie ami ex]ioiiiiil the wonls of a

testator's will, yet they cannot strike them out of it eniiiejy."—

S„iith,ot V. Wat",,,, I ITl')). :'. Atk. •.' Ji,at p. 'J'So, l/ml llanlwieke,

L. C.

" The rule is, tliat words are not to he rejerteil. unless you

cannot by any possihility give them a rational eoustructioii."—

tmm~¥mSffWUrm
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nw»<l>n.^ V. Hrm/s/on/ ilHUi), V.) Vos. Oo-J, at p. r,r,4,Lor.l Eldon,

L. C.
, ^

" I cniiiiot, howovtT, rpject from a will any wonl, uuIphs I see

that flic iiuimiiif; to !)«• ^iv.'ii to that word is eontrary to some

)utt«ntioii i.liiinly •xinvsso.l in other i)ai-ts of the will."—7W v.

n-nnh»., (ISIJM, > H. i^ AM. Ml. at p. t+s, Al.hott, C. J.

•• AnntluT mi.louht.Ml mh' of .oiistruction i. that every part of

that whi.h til.' t.'stator iiioaii^ hy tlu- wor.ls li.' has iis..(l, should bo

c-anied into fllVct as far as ihc law will p.-niiit, hut no further, and

that no part s^hould ho rejwt.Ml, oxcopt what the law makes it

necessary to rej.Tt ."—/>-« d. (,;i//ini v. (.«//;><; (IM:\), o B. & Ad.

t>21, at p. till, biniiian, ('. J.

" If the gi'iioral intention of the testator can he collected upon

the whole will, pilrtieular terms used which are inconsistent with

that intention niav be rejected, as introduced by mistake or igno-

rance on the part of the testator, as to the force of the words used."

-S/.,rru/f V. KrM;/ (Is;-,;!). •,' My. .^ K. 14!», at p. lo7, Sir John

Leach, M. It., ami Lord Ikougham, at p. Itio.

Disnirdiiif/, modi/i/i'ifl or iiii/ifi/iDi/ fxpri-sxioiis.

" When the main imrpose and intention of the testator are ascer-

tained to the ^•ltisfaction of the Court, if partii'idar e.xpressious are

found in tlic ,vill which are inconsistent with such intention, though

not sufli. :••..; ontrol it, or which indicate an intention which the

law will n.,; permit to take elhrt, such expressions must be dis-

carde.1 or modiHed ; and. on the other hand, if tlu- will shows that

the f tator must necessarily have intended an interest to be guen

which th.re arc no wr.rds in the will ...xpiessly to devise, the Court

is to snpplv the d.^iect by implication, and thus to mould the

language of'tlie testator so as to --arry into etfect, as far as p<,ssible.

the intentio,. which it is of opinion that the testator has on the

whole will sutUcientlv -leclared." - y-co,. V. ll'mhrorff, US;jS|. II

Moore. V. C. '•,>(;. at p .Vi;!. the Right Hon. T. Pemberton Leigh,

delivcrir ' the judgment of tlu' Judicial Committ.-e (cited hy

Martin. B.. ill /<"/</»//.// V. Ln. (
1S.-,S). H. B. .^l K. •J.h!*, at p. :il7

:

•'S L J. <i. B. '.Mi, it !• '-^1^. ti'"^ "*^"1 '^"^ '"^'*''*' "" ^^ ^^'^"'

V -V iu S<n.fuo, \: P<hl< <»,., (IXT.i). 2 Ch. 1). 41;?. at pp. 410.

nt)
"4"> L J Cli ;i7H. at p. :}7'.>

:
and by North, J., in M<Hor v.

/wr,r (1S.S.,), .\^ <'h. I). i'-''\ "t p. -"'<«; ''ti I'- J- ^'^- '•'•

at p. 'H )•
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"Again, 111! Inwycrs know tluit if tli. nf.'iits..f ;i wili.xli(,w tlmf
a word lius bot-n iui«l«".>.itriif<lly nniitl.d. ,.v iiiiilf>i;;n.,llv iuMTtcj.
and denionstmti' wlmt aiMilinn l.y (onstnictinn. cr wlmf iijictmii

by couhtnietion, will fulfil tlio int.'iitii.u witli wliirl, mi.. d.niinifnt

was written, the iidditiiin or rfji'itimi will l.y .(.iistriiitiiin In*

made."— /'/•/'/< v. /'("./v i is-'iN , ;i J),, d. >^ .|. -.'.V.'. „{ ]>u. -JCd

267; 2.S L. J. ("1,. Ml. ut p. s?. K„ipht Urn,-. I,. .1.

" It is clt'iir tliat words and i.as.-ii;:fs in a will, wlii.h urt- irrccon-

oileable with the gcniTal <r.ntc.\t. niiy hi- ivj-it.il, wliati'\ri mav
be the local position which they h.i|,|Mii t" occu|iv; for the rule

whieli gives effect to the posterior of sev.ial inconsistent clauses

must not be so applieil as in any dci^M-.e to .lash or interfere with
the doctrine which teaches iis to Idnk f^r the intention of a testator

in the general tenor of the instrument, and to sacrifice to the

scheme of <lisposition so disclosed any iiiconoruous w^rds and
phrases which have found a phicc therein."- larinan on Wilis,

.'jth ed., p. 444 [in note i;/). Sec |,cr K. liniccj, /',»/, v. /•;«,/,-.<

(18o8), ;{ De(i. & J. -JW, at pj.. JCtl. 'Jfl?
;
^S L. .J. (),. sj. ,it

p. M7.

"But these (the wonls 'or other person "i may well have been

inserted by .some l)lunderiiig attorney '.s clerk addinjr the wdrds ' or

other person ' to make the clause read as ln' thought riirht. It is

quite impossible to sujipose that the testator (rr the real author of

the document coidd ha\e imapned that tlie i battels wouM vest

nbs'dutely in anv of the testat' .dreii iir in nny person made
tenant for life, and the clause so read, that is. as Im confine the

sous mentioned to sons wjio were or were made tenants tor life, would

be useless and absurd nonsense. ... 1 caiiiioi cntert.iin anv doubt

that this clause of defeasance was not originally ]icnued as it now
stands in tlie will." -/// /v Jiai/r,//, J/,i.f„ v. />'//// -//. [liMitj

'-' Cli. 4!>G, at pp. 4!)!», olMi ; T:'. 1.. .1. ( h. T!!",. at p. 7!M), J,,yce, .1.

"Thi^ testator has refcned tn the children as being six in

number when only one was li\i'ig. That was a nii>takc or

blunder, and it arose, or might h.ivc arisen, either trnm i;:tioraiicc

on the part of the testatoi' or toigct fulness, ni- from some mis-

undirstauding between him and the >. iHiitor wIk. drew this

codicil. . . . The rule is that, where then is a gift to iliilciicn

described as consisting of a spt cified number less than the nnmb'r

in existence at the date nf the will, the Cmirt cm rcjci t the

specified number on the ground if mistake .md hoM that the others

are eutitle<l. That beingftlie rule when the .specified number is less
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than tho uumh-T in oxiston.o. wl)y .-annot tho Court, when there

in n gift to .'hil.lrr-n d.-K-rihinK U.-ni ns .•un^i>,tlng of a Hp-oifie.

n.miJ.c.r gn-nt-r than tho nun.l.r in ..xist.n..'. rej.nt thr siK-cihe.l

uum»,or on tho >anu. groun.l an.l ....V that only the ohiMren m

oxiston.e are to h. hoM to h.- .ntitl.-l Y I know of no reason why

that shouM not U' \h<- rulr to ho ,>w\U< unh'ss it ho for tho

,,uri.o8o ..f making tlio t...tator .lie into.tuto as to a groat^ portion

of his ostato, whi.h h.. <'orlainly <li.l not intend to .h.. -//- n

Shorr, Mo./'liso,, V. (;>'. [litOS] 1 VU. Ml, at w- -U., i'X;

77 L. J. Oh. -i")!, at y -l-'-i. Joye, .1.

Superfluous Words.

" Nothing oan ho nioro niisrhiovous than tho alt-mi-t to wrost

word* from thoir i.n.i«-r and hgal mo.ining only ho.auso thoso

words aro suiM.rlluous.-r/,/..vv. .V-Ao*// (1^7:1', L. U. 'i H I- ''^.

at ]>. M ; I-' 1. .1. <'. r. I-.',', at ]>. VI'k Lord Solhorno, Ti. C.

• Thoro i * no invstimption that oa.li wor.l nscl slioidd ohango tho

,n,.aning of tho sonton.o. A word may ho insortod for tho .ako of

emphasis .,r for greater oh-arnoss, or dosoriptivoly, or hooause it

occurs to the Nvritor as suitahlo to the idea h.' is expressing, ami

tliis, without anv thought wh.-thor it is or is not ahsolutely necessary

to ti.e expressi.ui of his meaning. Tlie ohje.tion to an interpn ta-

tion on the grouml that it wouhl makr. a word or phrase surplusage

has weight .ndv when the pivsonoo of such word or phrase would

he unusual or una.M'ountahle if it were not specially inserted lor

tlie purpose of alt.-ring tho meaning of the sentence. The m.Tc

fact that you could omit it without change of moaning has in

itself no weight. There is no presumip'ion that human hoings use

the irreducihle ininiiuum of words to ctfect their purpose."— 7// /'

Jio</.„, [1!)('7] 1 Ch. lii, at p. i4:{; Tti L. J. Ch lol, at p. H'..

Fletclier Moulton, L. J.

Changing Words.

H'/lin' f/ir r(w/r.rf ^/io>rx tlxlt :l ,„isf,iki' //"v l» < " »i"<''' '" "
""'

l„l ilxii,;/ i»ir ironljnr iitK'tlnr. Ili< wisf'i/.r i>,<n/ /» r»rri',/,<f.

" It was admitte.1 hy the dcf.Midauf's cunsel that the word • or

'

may he construed ' and '
: as, suppose a devise of land to A. or las

heirs, it w.uil.l l)e a devise in fee."— A'-'/'/ v. Snr//
( 1

74-!),-' Atk.t. IJ.

dt p. ni'K I^'rd Hardwifke (cite<l hy Uail, V.-C. in Wiu<iti>l'l s.
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WimjfirM (1878 , Cli. It. ti.-.s. n\ |.. i;t;:t ; 17 I, .1, c),. Td^, at

p. 771 1.

" In the jiri'si'nt instiimc th>' iliiiiw tiinlf.- <<iiisi.l,.nitiiiii. puil m*

tlitf resiKiiidciits iidvcrw tn flu- iij>iit'lliiiits vmhiM liuv.- it riiid, is unf

raoroly sfnrtlin;; ..r ri'liiiiloiis : tlir ms.' Im- tlmi in^'icilicnt, nn.l

also wtmcfhiiijr iiiori'. 'I'lu' ntlur |iart> of the will slmw .•vi.ji ntly

and ex]plaiii tlinf, in tiic pii.s>M).'c in i|iii«tic.ii, tln' wnnl ' Inuitli '

was written inndvortontlv. nnd witliMut nii'Miiiii);, .t in >!i. .r

mistake hy ii nnre error of tln' |icii."

—

II.ui v. '/'.'// l-s,V,'i,

2 D. M. &.<\. :i00, Mf p. ;tl I, Lord .lustir.. K'iii-I,t Kru.-.

" I am hound to say that the Inter iiutlioritifs itiin more ^tn>n^rlv

than tlit> earliiT ones to the .strict eonstrmtion of words, idtlioujfh,

in oases where it is aeeessurv to do >o in onler to r«>ndir n will

intellipihle, or where ;i clear •ind nei osiry infen nc.. lun 1m cir.iwn

fnmi the terms of tiie will, the ('..nrt will not liesilate to roiistnic

the words '.survivors or survi\or us •otlers o| other.'" l!<

Coih,ff\ Tl-iixis (ISflO), .lohn. .V.ll. iit |, .".'.Ml. I'.ii.,. \V,„„1. \'..('.

loited hy Hafr^'ilhiy, J. A., in (/''(/,. v. ]''ir'il, jsTtii, v.' Cli I».

;US. at
J).

;{.V{ : ».". L .1. Cii. Vi:;. at j..
". I". .

" I think t!ie rule is that you must loustrui- tli.' wrd • survi\or'

as 'other' whenever you see the testntor tnciini to use it in timt

sense."— /// (( Aiiiiihl's Trusts iNTn. I, [{. In |-;,j. j.Vj. at

p. -,'07 ; ;{!• L. J. Ch. s7"). at p. ,^77, M liin^. \'.-('.

"It was lontended that tin- word 'or' should In- nad 'and';

bnt in all the ea.ses where the roiirt has so r>'ad tln' word it was

j'liiin from the eontext that the wron;;word had li 'I'li used. There

is notiiin<j in tin nt"Xt here to show that "or" is tli^ wronj;

word."

—

ILilhniil V. \Vi,wl ll.s7<ii, L. 1.'. II lv|. !•!. at p. !»;.

Stuart, V.-C.

" Now, it is the rule of construction that words must he read so

as to effeet tlie intention of the parties, anil tlicre is no word more

flexible than 'survivor.' It is a douhtful word, usecl very often

without being understood, and fiecpiently it is olivious from the

eontext that it must 1 ave Ven intended to mean 'other.' anil not

'survivor.'"—//' /' l'<il„ii r'.y S,tll,,ii<„> Tm.^f^ ijxrv. I- l;. II'

Eq. ;J2<>, at p. V2'>: 41 L. .1 < 'h. •J17. at p. 'IVK .Milin>. V.-C

" You will find it said in some eases that ' or ' means ami '

: Imt

'or' never does mean " and,' unless there is a ionle\i wlnrli ^hows

it is used for 'ami ' h\ mistake. The instance I have i.nvcn is liiis.

Suppose a testator N.id. '
i }j:ive tlie black cow on which I usually

ride to A. B..' and lie usualh' rode on a lilaik leirse; i.f course.
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the horw would paw, hut I <1.) not think thiit any annotator of

cane* woul.l j.ut in th*- nuirffiiml not.' tlio ' row ' m.-ans ' horw.'

Yon corrwt th»« wroiijj wonl uwd hy Ww tf«tator hy tho context;

when you find if wa> iiii uninial on whi.h h<' daily rod.-, you would

iay he meant a liorsf. In- would not ritle ii cow in thin eoiintry.

It in not that the word ha.- a ditfereiit in»-«nin)? from that which it

usually k'ar^ hut the context «hoWN tli- tc^tat.-r has by niistuke

used one word for anotiier. I a^jdy this illustration to show the

difference in treating tlie words ' children ' and ' issue.' The word

' children ' has, both in law and I'oninion jiarlancc, only one

meaning, thouj,'h you may hya context show it in improperly used;

that it is written hy mistake for .lesceiidanfs or something <dse.

Hut the word 'issue' has two meanings : it may meou 'descend-

ants,' and it may uicmu ' diihlren.' the common use of the word in

ordinary parlance hciuK ' 'hildren,' thoupjrh in legal parlance its

proper meaning is '(hw-ndants.' You re.iuire a context of a

different character to sie-w that the testator has made a mistake in

writing one word for another from what you do when you wish to

oscertaiu which of two nu-anings that the word j.roj.erly bears is

to be attixed to it."- JA"V/"" v. T/wm,,^ (IHHJ). !» H IJ. I». HV-i,

at pp. »»45, V>W ;
'>1 L. J. H B. o'lii, at p. r,:,:, Jesstd, M. 11.

Omission supplied.

inwrr Ihrrc nrr tin, iiio'/ii of' ridilimj a in'//, on. ol irhirh

(l,>,fn>i/s mill till otiiir /ursirns f/n iri/l, //"' m/i ut res

magis valeat ipiam pereat ix (ip/i/m/.

Wonts, r/iiiiiis, loiiitiimx, prorisofs, stijm/iitioiiK, mil limitiitions

mail 1,1' siii,i,lliit or nj.itiil in " nitl ir/iili iiiirfiiifcit I'l/ fin

Iniiiiiitiiifr roiiti.il or llii ijiiiirill silirnw of tin nil/, Init not

nirri/i/ on ii ronjirfnnit lii//iotlii'Ki-< of tlir fi:y/>ltor's infinfimi.

No irorit, itnnxi; lumtifioti, prorixo, .sfipnlnfioii or limitation inn

I,,' ronurliit. inlirpoliitril, or rijiitid iintiss the rontfjrt

rrnilirs it ni-iTssiiri/.

"1 do not depart from the principle of Mil/ixh v. Mrl/is/i [(I7!»f<).

4 Ves. 4")), viz., that a mistake cannot he corrected, or an omis.sion

supplied, unless it i. perfectly dear, by fair inference from the

whole will, that there is such mistake or omission."- P/////v'/« v.

Chumlnrtninv {XIW), 4 Ves. 51, at p. oT, Sir Richard 1'. Arden,

M. R.



Wll is. r,7.\

"ThtTP im- twii !uiKl»>»t.f n-mliii^f ,>u inF.ftiiiii. nt ; wh.Tf tli.- mu.
clcHtniys and tlif utlicr jp|'"wrvi's. it is f|ii. ml" uf liiw, ami cf

efjiiify, followiiijf tin- luw in iIiIh iv^p. , t f.ir it is a n,!.. ,,| , oiimiHii

m-Min', wliicli I IruHt i- rKmnmn In l>«tli i«i.li'« .if \Vi .tminMiT I lull)

that yiMi !<lii>ulil r:itli<r lean tu\\ar<l» tliat • .msti ,, tim, wliidi

prpservfs than towiirds that which <l»fii>\> /'//,. „„/,/,< ,„/.-(/

i/iiiim /irnitf is a ruh- of cDiiiniitn law and cuiriiiiMn m'Usc, and rnciih

the mnie |iriii<'i)ili' mi^dit Murclv t'> he adopii'd whi n' th>' i|iii>>ti'>n

in, not bi'twcon twu ijval ciiii^tniifiniis of thi' winii' wiirdn

appfarin^'' in tlic >'ain<' iii>trninint, Imt wli' rf th'- i|iii'>tiiiii it on so

n-iidy iin iiistruint'nt ax that _m«u nia\ I'ith.T tiik>' it v.rhallv and

literully, lis it is, ur with a s'lmcwhat laijr'i- and nnn-f hlxral con-

struction, uiid hy mi sii]i|)1\ iri;; W(iiii> as til iiad It in tln' wav in

whiuli you havt' cscry nasim to lM-lii'v.' that thi' nnikir of if

intt'nded it Nlionld stand ; and fhii^ a^.-'ain. ar'ordini.' t" tin- nih'

III ns niiiijix riilml i/iiniii /«(•<'//. to >u|i|i|\.il \oii can safclv and

easily Jo it, that which hti /«/• inniriiim omiltti!. and that whidi

instead of destroying prescrvi's thi' iiistniin>iit, which instead of

putting an end to tiie instrument and dcf'siting ihi' intention of

tlie maker of it, tends rutiier to keep alive and continue and give

effect to that intention."— /,'/((//>/./// \. /,<(//;/</«« > iM.ih.'J ('1. \ Kin.

1!H, at p. 'iV-\, Lord llroughani, \..
(

'.

"Again, all lawyers know that if the contents n\ u will show

that a word lias heen undesignedly omitted, or imdesigncdly

inserted, ami demonstrate what additi<iii liy oonstruitinii, or what

rejection by coiistrucfiou, will fidtil the intention with whiih the

diK'ument was written, the addition or rejection will hy constnic-

tion be made -Prill, /;,-,/,.v 1
|s.".S:, ;{ ])e (i. .*^ at

p. -ZWi; -JS L. J. i;h. X\, at p. sr, Ivui^dit Hnice, L. .1.

"The will must l)e expressed in writing, and that writing is

ouU' to be considered. It i> now, 1 lidievc, universally adniiti' d,

that in construing that writing, tin- rule is to n ad it in the

ordinary grammatical sense of the words, unless s'tine ohvioiis

absurdity, or some repugnance or ini'onsisicucy with the dclared

intentions of the writer, t ) 1 xtracteil I'lnm the whole instrn-

•uent, should follow from so reading it. Then the sen-e may he

modified, extended or ahridgccl, so as to avoid those c. in>eijiii-nces,

but no further. . . . (iuite lousisteiitly with this niie, words ami

limitations may be supplied or rejected when warranteil hy the

immediate context or the general scheme of the will, hu' not

merely on a conjectural hypothesis of the ti^stator's uiteiitioa,
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p "^

however reasonaWe. in opjmsition to the plain and obvious sense of
the instrument."'— ./AZ-f-/"/ v. Mi.hlhh.i, (1S.")S). 7 JJ. \^ Ci\^. (i,S, at

p. 114: JH L. J. Ch. KM), i.t
i.p. 1 14, 1 1-",. Lor.l W.nsley.lale.

'

" It appears to nie that niu.li of tlie douht an<l .litHeuUv would
be removed by ai(plying to this .(uestion tlios.^ ordinary rules and
prineiples wliieji are freueral" - apj)lied in the eonstnictioii of wills.

One of those rules is that the Court oiifjht not to interfu.late in a
testator's will any elau.se or stipulation, unle.>;s the conte.xt ren(hTs
it absolutely neeessary to do so. The Court has no right to do
this on the ground that it eonsiders it probable that if it had
oecurred to tlie testator h.- wouM have .m) directed."— A/////,/,/,,- v.

Ihuk (ISti;-,), o Dr. & Sm. 4.S4, at y. 4!).{ : .il L. J. Cb. (i-Vt, at

pp. (ij4, t>.")"j, Iviiidershy, V.-C.

" I think that ujion a reasonable eonstniction of the words whieh
the testator has used, the wonls wbii h are suggested by the state-

ment of claim ought to be read as if they wert^ inserted in the will.

If I were to do otiieiwisc I should 1 going again.st the eanm of
eoustructio7i, that 1 am to gather the meaning of the testator from
tlie words in which be has e.xpressed his meaning. I am not to be
deterred by any accidental omission from putting the true signifi-

cation on the will, and I am not to sul)stitute what .>;oiiie blunder-
ing attorney's clerk or law stationer has written in this will, and
treat that blunder as if it was the intention of the tc-^tntor. I do
not hesitate in the slightest degree, therefore, to adopt the rule
which \'ici-Chance]lor Hall e.xpressed in Siceitimi v. I>rit/,;in.r

[(I^7(i|, > Ch. 1). 4i;{ ; 4o L. J. Ch. ;37S], that the t.^stator must
necessarily have meant what the mere letter of the will does not
express."-//* ,v- />Wfir„ (1.S77), 6 Ch. D. i:i.J, at pp. 1:57, ViH

;

47 L. J. Ch. 17, at p. 1!», Bacm, V.-C.

(See also /// f/ic tjood.s iff liradlcy (1883), 8 P. D. -Jlo; o'i

L. J. V. ](»1
; Mi/lurw Laintree (1886), '.V6 Cb I) l!l,S

•'

;j(j

L. J. Ch. ;{i.)

" There is a maxim to which I hold, perhaps, as strongly as any
one, that, if jpossible. you should (•on>true a will iif /v.v iiiiKjI-y rulnit

(/until jxriiif."'— Vol' Jirur/:i/or//\. Malruhi,
( 188-J), .'id Ch. I). 17'..'

at p. 17!» : -io L. J. Ch. 121. at p. ri4. Pearson, J.
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Caprice.

// fhr inirds III' ii irill iilmil nl' l,ii, i.,1, riir, tut,,,,,.-^, 11,, il liil,,-

Itntiiliiiii ix hi l„ ifltifilitl irhi.h lU-iii.U till n, mill.:,,, I, til, it

the hstiiliir ii.\iil tlir imrils riifii i, iuiishi,

" I t(iki> tlif liuv (111 tiiis siilijcit to liitvc liciii t'X|.n's>.il witli

imicli iiicunuy and tVlirity l),v I.nni Ciiinw.iitli, than •aIkhu u,,

jmlgf" more (•.,n>ist.'!ifh- aiUi-r.il t.. somi,! ,,11.1 .-tii.t iPiiii(i|.lrs ,,r

coiistriictidii in the iiitfr|iivtiitinii ,,t' wills. In the (•••i-i' of Ahhull
V. Miililliliiii, \\rUiV this Ildilsc Lil>")>i), 7 II, \,. ('. •;>, at u ^!»

;

2SL. J.Ch. Il(i, at ).. ll'J], l.oidCranwMithsiM.nkstlms: ' WImt.s
by acting on ow interinctaticin ot tlic \Mii.is nsiij, wc arc driven to

the conclu.'-iiin tliat tlic iicr.son iisin^' tlicni is acting caj.riciously,

witlimit any intdligililc motive, contraiy to tljc ordiriarv mode in

wliicli men in general ad in sin, ilar cases, there, if the liii;(nia<'e

iidnutf* ot two constructions, uc may reasonalily and jii-.^pcrlv adoiit

tlmt wliicii avoids tin se anomalies, even though the construction

adojited is not the most ohvious. or fiie most giammatirallv accu-

rate. But if the words useil are untiml.iguous, thi\ 'anidt lj((

dqiarted fiom merely liecaiise tli'-y h ad to con>ei]iieii, e> whi.h we
consider capricious, or even harsh and unreasonal)li."— ^/(, .,/„/, v.

Goiiliiii (l.sTI). L. U. ") II. L. L'04, at !>. •.i>4, Lmd Vairns (cited

by Stirling, I.. J., in /// /< Wliifitimr. [1!)U-J] •,> d, nr,. at jip. 70.

71 ; 71 L. J. <i7;>, at \i. ()7") ; and //- n lini/ihr,
.
I'.ioj; ] ('), |7(,

at p. 1!»1 ; 7:{ L J. Cli. 1 1 1, at pp. 1 |ti, || D.
" The rule upon this subject

[
upon wli.it principle the Court is

to determine which of two amliiguou> .-ignillcations is to he

adopted] was happily exjaessed by Lord ('ranworth, in tln' case (d'

Ah/iuff v. MiililMiiii [(lcS:)S). 7 11. L. ('as. <;s, at p. S!»]. i,, this

House, in words which have been more than once refeircij to,

' AVhere by acting on one inteipretation id' tiie woids used, iV;c.'

[see hist tjuotation]."

—

lintlnit^ v. l-'.rriiiijtiiii (!S77i. 2 App. ('as.

(39^ at p. 7(»I»; 4<i L. J. Ch. 7 is, at p. 7.V4, L..rd Cairns. L. C.

"I take it that no rule of coiistriKtim is hotter .-ett led than that,

when two meanings are open to a judge, and the oim' is reasoi.ul de

and sensible, and the other, though not absolutely unreasonable iu

the sense of supposing that the testator must have been a lunatic,

yet is extremely unlikely, he ought to .select that meaning whiuh
is cousouaut to oixlinary reason, and not liable to the imjmtatiou
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of o.y,.ssiv.. ,.apri,.o.' -.<>,.% v. r/,///,,/..
, 1X77). (i Th I) o-^o at

" Tlu. rul. of r.,„rf is tl,is-th,.t if w.. (i„.l la„.n„„, i„ ^ ^j,!

an. soc.on.l„ry..„...an.l if uv ,i„,l „.,, tl. ..in.arv meaning i^n
.

u.l. frn-es a c.onstr„..ti.,n whi,.]. wouI,l lead to th. eon-.l-Son
tlm the ,,H-s„„ „s,n,. ,t ... a.fin. ...,,ri..i<„.sly. and without infelli-
g.l>l. mofue an.l ...,„t,.a,v to tl... ..nlinary n.o.lo in wl.ioh n.eug.-nerany aot ,„ s.nnlar ..as... tl.en w.> nmy a.l..,,t the soeo,.,! • "n

ho wonls we oon.o t.. tho ..on..I„sio„ that tho tostit.-r is'a.-tin. ,Vthe onhnary n.o.hMn whi..h „..„ g..no,.ally a<.t in s--,nila.. ..a.es'ar dhi. vnl .s ,„t..ll.,.hl,. and dovoi,] of .apri...., it i. the .luty o the

8 s "^ S

I

Uncertainty.

n,tj)o>,.s,/,/,- tn j,„f „ „i,,uili„i iipoil If.

"The modern .loetrine is not to hoM a will voi.l f,.r unoertaintv
unless ,t,s utterly impossible to put a nu.nin, upo„ it Theduty of the Court ,s to put a fair n.eaning on the%..L used, annot as wa-s sa,.l ,n one ..ase, to repose on the easy pillow of saving

^"ri .;.t V^- '°' U"-rtainty."-/. n I,,..rt. ^ll^
,?• ?\^^': "* P- '^-'' ^''''^' ^- R- ^adopted l.v Farwell J

i Ch. .io-2, at p. -.m
; 6!) L. J. Ch. 8o0, at p. 8-,4).

^ "'

"I think this question may be decided upon a very simple pro-pos,tK>n In my opinion the testator h..e has not ^iven a Isfrom wbeh he allowed his trustees to seWt in.livi.luallv, buhas left Ins d.reet.ons so vague that it is in effect giving .,„,eoeelse power to n.ake a will for him instea.l of making \ will f rbmsel wluch r con....ive to b.. the obje-.tion always^nterta n dwho e the .hrections are so extr..n...ly vague that you cannot slvwhat ,t . that the testator meant. In tids case the t t" Znot made any w,ll h.mself
; l,e has allowed some one else to makea wdl for h:m after his death, and that the law will not alW 'vl

Grmondy. Grnnond, [190o] A. 0. 124. at p. m- 74 L J P C



••W, at
J).

;ir,, Earl .,f HnlslMirv. L. (

'I 4

"•^ari...i„, Karl „f n,,ls]„.,v.L (',,,,.,! i„ / „ , ... ,

Misdescription-Misnomer.

.w ...V ,A.v./ ...../. ,, :,,,;,„_, ,,,^ ,,„,, _

^''"'';";;' '<"•'";""'' -'-' -. -/ '•.;:/./
'"Il,t,rrnr,n,,l,n,u,s,,;.i;u,.n,.

-Ita... M,,x. I;..;..-,'}.

1 .

'•••HI ll.Uf .•.(illi" IiiimI U htc 1, .,11 til,..,.
.lenio„„rat.,.ns a.v tru,, a,ul so,„.. wl,..,vi„ ,., ,, ,,

to ,a>s .M l3 tlias.. lan,l. wL.Ten. all tl.us.. ,i,vMn.s,a„..,.s ar. tru.
"

^^;v^r.:;;:.;i;i^r'^'
..-s ^v,... ... s,.„,h,. ..

"And ..v,.„ i„ ,.as,... wl...n. vou p.. a thin,, a pro,,,... nanu-Lor I liamn .says .n h,s l:;tl, ,„axi,n, tl.at Mh.. ial.it •

., .Mit"
„"

or
.
en...nstrat..„ d,,l. „.,t h,.r,

; ,.t ....vrti,,.!-.- if i, ^'M^t'^l upon th,. words. wi.,.,lH.r th,,- i„,.o„ a ials,. r..t..r ,...

dem«nstrat,on, or wl...tl,.. tin,- 1. word! of restraint tha linthe generahty of tl... fonn.r na,„... ,|,., ,aw will no, i„t , 1
•"

or asehood."'-y>.. d. Ilarri. v. <U:,„I,„I ,,So,;, ,s ,

'
,

p. 104. '' '"

" One of tlu.s,. r,.. L.'«tal,lish,.d rul.s of ..nnstrurtion
] is,

'
/;,/,«,f'f ' •''" """•'"" '^- '-^'"" '"''/"• '^^'"^ -'A. ..

hr.t rule ,„ea,.s. that, ifth.- 1„. an ad...p,a,. and sufficient des.rip-
H.n, with eonv..u,..nt <...rtaiuty of whar was u.,.aut to ,,ass „suWiueut erroneous addition will not vitiat. it Theel.arae eris'ti,.of cases w.thn. the rule is, that tl„. des,.ri,,ion. so far as it is false'

:!;jf
^ V^ t^'-' 'f

'''»'-'- f- as it is trn.., appli..s to',::
only. The other rule u.eans that, if it stand doubtful upon the.ords wlujther they iniport a false reference or deu.onstra'tion. or
Wllether the\- lie M.,,r,1u ,,* ,.„ <.„:.. ,i , ,. . ,!)e Words of restraint that lin111 file yenleraiity of

V I'
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former words, fhc law will iumt .iHcikI crmr or fiilscliood. If,

thcrct'orf, llicrc is sonic liiml wlici'cin iill flic liiiniiii.sfraliniis arc

true, iinl sonic wlicri'iii jiait arc ivwr and jiart false, they sliall lie

intended words of triK' limitation, to ])a>- tliosf lamls wherein tlie

einunistanees 'tre true." — .lA-c/'// v. /Vv/^v i IS l!»i, I I'lx. -V.il.at

]i. (KM; l:i I.. .1. Kx -27-'<. at ]k -.'77. Alderson. H. ["They

[I5aron AMcrsonVl are rcnlly the words of |,(ird I'acon in dis-

eussinnf his thirteenlh iii^xini ' sec v/'///', ; ;it least, that is how I

understiuul it."— 7/* /' /Imrhf. Ihnns v. MiU'r. i
1!HI.S] 1 CI,.

ISd, at ]i. l!t(l. .loycc. .1.]

"There is a maxim that the name >h;ill jirevail a^rainst an error

of demonstration; hnt then yon must lirst show that there is an

cn-or of demonstration, and, until you have -hown tliat, the ruh-

iTritiis iiitniiiiia tiillit iridniii iliiiKiD^trntiiiiii'- iloe> not ajiply. 1

think that there is no presumjition in favour of the name more

than of the tlcmonstration. I'lion ret'errint;' to the numerous

cases tliat have heen cited ut the liar, it will he found that there

are more instances in which the demonstration |ircvailcd than in

which the name ]irevailed."— 7>/'//,, v. />/'//,, (l.^<i(l|, S \[. L. ('.

17'J, at ]). 17f»; "J!) \.. J. Cli. S.'d), l,ord ('am]phell. L. C
"The I'rineiple was I'lcarly explained and aiijilii d in Mornll \.

Fishrr [(1S1!I), 4 Hx. -VH, at y. (inj; l'.» I...I. Kx. ;7;',. at p. -'77],

where the <'<iuit says: 'There arc two rules, "/'//.«/ il,iii<iii>^ti-atiii

iivii iiufi/
" and '^ iicn nrfipi ililmit nrliii in ill hiiDi-'^liiihiiiiiiii /ii/'iiim,

i/uif rdtii/iifidif ill liiiiitiiliiiiii:i; ri rum." ' The first rule means, that,

if there he an adc(juate and sullieicnt ilescriiition with convenient

certainty of what was meant to jiass. a suhscinicnt erroneous a(Mi-

tion will not vitiate it. The characteristic of ciscs within tlie rule

is, that the descriiitinn, as far as it is fal.-^c, aiiplics to no suhjcct at

all, and so far as it is true, a]il>' s t" one only. T' "ther rule

means, that if it stand doubtful upon the words whether tlicy

import a false reference or demonstration, or whi'lhcr they be words

of restraint that limit the f-enerality of the former words, the law-

will never inteml enor or falsehood. If. there f( .re, there is some

land wherein all the demon>trations are true, and some wherein

part are true and jiart false, they .shall lie intended wor<ls of true

limitation, to jiass only those hinds wherein the circumstances are

t,.m.."_jn />/„./ V. Sfiiii/iif llS(;4), It) (" 1'.. N. S. (ili.s, !,t p. 7-V);

y;j L. J. C. r. '217, at p. 2-Jl. Kile, t . J., delivering the judg-

ment of the Court (Erh', C. J.. Williams, .K, Willes. .1., and

Keating, J.). (Cited by Joyce, .]., in /// /v liioiliit. J)iiiirs v.

Mii/< 'il.'Mb~j I Ch. 18-"., ut pp. 18:;, I'JO.)



WIM.S.
.')7n

_

•' It is uimooMssriry to (.nf-r into nn .xntniimti.,,, ,.f fl,.. .,uflin.
ntio.. f„r tliMv an. fn„sist..„t. iVo,,, fl„. fi,„.. „f |,,nl II,,,.,,, f.. tlw
<Wision in th.. ,.!is.. .,» U'.U.rv. s/.,>,/,,f: I iHiw^ ](\ c y x s
<!!'^r^;i; :i.! I.J.r. I'.^I7I.wl...n. K.I.. C j".

l.i.I .1,,.,; tW
law wifl, a fl,.arn..ss ,u„l nuthmify wlii,.], ,„„i,ui 1m. >(,,„, .fl„.,„.,l
ur M.M,>.1 to. The nil.. wl,i,.I, th-v • .f;,l,li>l, is. t|„,t wl,..,- ^y'r.U . •„
b.. ai-pl,..,! so a. to o,..,.at.. on a .ul.j.-t-.MMtt.T. .u,.! limit tl,.. otl,..r
toriMs (.nii.l.iy...| ui its <l..s,ri|,tioti. or, in oti,,.,- wonls. wli..,vtli,.,v is

.1 sul,j..rt-n,att..r to wiml, tl,..y all a,.,,lv. it is not ossil,],. to .vj-rt
any ot thoso t.nns as a >./.,> ,/,„,„../,.„//,, Tl,i> i. ..x,,r...s..,l in
Lonlliacm'.s maxim, •».,, ,„,;,„ ,U, „f .,./,„ /,, ,/.,>,„„./,„,„„„,„
.tiil-'tm.,,m, ,„mi„tin,t /,/ lt,„it„tin,„ u, ,; ru,„r'—S,„,il, y ir„l,„n,„
<IS.i.;).L.lME^.:!:i|.„ ,,.;;;!,;;,,, L. J.K,. ,,,..„,, ,,,,/
Willis, J.

'

" Ti.<.so ar.. <.a,...s of jrn.at ni-oty, an.l I sJ.onM not at all ,lis,,„to
the priwiple laiil (lAvn in Wrl,h,rx.SI,n,l,,,i\s^\\. k; c j. v s
«!tH; ;5:{ K. J. ('.!'. Jir, nor tl... n.nx

'

ini
I

,V'//' 'Ici/,, ,l,l„ „t rrrhil
n, ,ln,m>,strnfio,.,n, l„L,nn, .,.,, nnn,,.t.n.f i,, ll,„;i.,H,„n„ nmnA
which Mr. Cookson has .it..,!. It is |„,f.M.tIv ..-rfain that if all
th.. t..rn,s of .h.s,.n>tion fit >on,.. ,,arfi.ular ,,ro,„.rtv. vou .annot
onlarn;.. t....ni by ..xfrinsi,- ..vi.h.ne.. so as to in.lu.l,. anvthin- which
any part of those terms ,]o,.s not a.-.urat.-lv (it. (»n tho oth.^r
hanil, I apprehen-l that if tho wor.ls of .los-riptiun when ..xamind
.lo not fit with acura.y, and if there nnist he son,.. nio.liti,,,tion of
som,. part of them in or.ler to place a .sensible con>tn.cti„n on the
will, then the whole thin- must be lookd at fai.lv in onlcr to see
what are th.. leadin- w„r,ls of de.scripti.ai, and what is tlie
subordinate matter, an.l f.,r (his purp..se ,.vid..n,.. of .-xtrinsi..
facts may be regarded."— //,ovA,/r/- \. //,„,/,//,/ (js:.-,,

j i{
Hi Eq. KiS, at p. I7.^; 4- !.. J. fh. ,;:!,;, at p. wl^ /.ord
Mborne, 1. ('. (cit..,l by Joy.-,., J.. i„ /,, ,, /,v,„/,y. /,„„,,, ^
J///A/-, [liMIS] 1 Ch. ISO. t pp. IS!), liiu).

" 1 do n..t know that th,. i)rin,ipl,. can be bett,.r pat than it is
in Jarman on Wills, Oth ,,1. 74,', wh,..e it is sai.l th.. rale n,..«ns
' that where the d-..scripti.,n is ma.l,. np of n,.,r.. than „n.. part an.l
on,, part is true, but (l„. otl„.r fals.., th,.r.. if tl,.. part whi.I, is
true des..ribe th.. subj,.ct with su(li,.;..„t legal ,.,.rtaintv, tl,.. untru..
part will berejeete.1 and will n„t vitiat.. th,. .b-vis.-.' ''~C„.n,, v
Tnwfitt, /,/,/., [I,Sit!) J •.' ('h. ;i()!), at pj,. .-{l I, .-ilj ; .;s \, .]

('],'

•JO;i, at p. .j(i4, Liiidley. il. 1!.

" It is a rule, however, that, when- the d,.scriptiou i- m.-u!,. up "f

V V 2
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niorf Uiiin onf |>art, nnd one jmrt is true, but flu- otluT fnlsc, llit'ti,

if flm jiiirt wliii'li is trut> <|cscrilM's flic siilijccf or nbjec't <i|' tlic gift

witli siilHcii'iit cfrtdiiify. tlif iiiitnu' ]iart will bi' rcji-ctfil, and will

iii't vitiiitf till' jjiff : Jarrniiii on Wills, -"itli »m1., nt |i. 7V2, riti'il

ftnd ajijirovcd l.y I.in.llcy, ^^. U., in Cn,rr„ v. TrinliU, A/7.. [ 1S!»!»

j

',» Cli. :«(»!». fit
i-j).

.11, ;U-,'; (IS L. J. Ch. -.(i;;, at
i-.

.•.<!»."—

Amirrson v. //*r//,//,
f

1 !)(»•.' ] 1
(

'li. IKtt;, ut p. !»K>; 71 h J. Cli.

444, at ji. 44(1, Jovof, .1.

(See also laiti', ]>. I'.M, " HtM'ds ; Misd- scniition—Misnonior.")

Ambiguities.

When IS a Will Ambignous ?

A ivill is (tmhiiJlHilIx iiidtl wJii'ii, <lthr lull nuixidtni/iuii, if i

ilthriiiliii'il jnilitiiillif thiit nil iiifi r/tn fiitiiiii run he ijiiiii

III a.

" It must be bnnic in mind tliiil a will is not anibignous by

reason only that it is dilUcnlt of constnution. If it is finally held

to bear a particular construction, that must govern its legal

meaning, notwithstanding any ditHculty that the Courts may have

felt in arriving judicially at the construction. It is only iiinbiguous

when, after full consideration, it is doterrained judicially that no

iuterjiretatiou can be given to it."— /// rr (fiiiini/ir, Dmisiiii v.

Uiijijiiix, [19(10] 2 C;h. r.jd, at p. rof ; ()!» L. J Ch. TS!>, at p. 7!»:i,

Rigby, L. J. (cited and approved of by Lord Davey in Ilii/i/inx v.

Daicwii, [1!)U2] A. L\ 1, at p. Kt; 71 L. J. Ch. |:}-,', at p. ViH).

Latent or Patent.

AiubiijuitiiK rrrbiinnii lulrnn ririjiciiliinir .fiijijililiir ; mi/n ijnuil vx

f'wtu oritur aniliiijiiiun ririfinitionr /'niti tui/itiir.—Bac.

Max. Keg. 2') (Spedding. Vol. 7, p. -'{S.j).

In Cirri/ ciiac of iniiliiijiiifi/ in ii will, irliiflur lutinf or jiiiliiif,

jMiriil iriilnici' ix iiiliiiiwilili' to sliiiir tin- utiifv of tin- tiatator^s

fumilij or propirti/.

Whcrr till' innbiijuili/ in u irill ix rnixvd hij xunic ixtrinxir niiitti

r

parol vriili'iiii' is iiilniixxihic to ijjiluin iil"it ix ombiijiwnx.

Where the irill on the fiirr of it ix innbiijiimix, pii>-ol vciileiue in,

an a ijineriil rule, iniiilniixxiblr to explain it. If muxt, if

poHsiblc, be removeil by interpretation and not by averment.
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tf „ mil, „,„,„ Ih, l)u: ,„ ,1 ,u„l n,.l.,„,„ln,lh, „/,,•/,,„./,.

n„lr„..,u,„,ht I,. I„„r „ ,hti„ilr i„t,ri.r.h,ln.„, thni i„l.,.
I>nl„i:ni, niinmt l„ nivinl In, .rhhm; .l<.l|,,rs Ihr >ri:l.

il'lnn tin ,„ rso„ or fhlmj /> ,1, .;,,„„t. .1 , ,.„ //„/;„, „, //„, ,,;„^
h,l trn„s l,„,,,,i;,t ,„„l ,,,„;n,.;,l, .nlmilln,,, ,ill„>- „f n,.
mn,„l,„j nl all I,,, ll,n„xrl,;., ,„ „f „ ,„ri.h, „/' ilifn;,,!
H,n,„l,„,. r,r.n-nn, 1,,.1'h, ,„ ..r^.n.J,, /.„ Hh'.,.,:rh,l„mn,l
>iml rowi,l,li„„ ot ll„ mvn„ii,,, I; ..rlrlii.i.- ,/,vv,„y./,o/,,.v, II

is m i,hi,rti,„i h, th, ,;r,,,i;„„ uf Ih, , n.l.wr uf fLs,
rirn,msh„„;., Il,.,l Ih. ,u„l„.,,ul,, »„,, ,,„t,„,^ ,n,n,,f,.lnl on
llif I'licv of Hi, iiixt I'll nil tit.

" TIu. rulo as to til.. m.,.,,tir)i, of parol .-vi-lpn... to explain a will
IS iM.rf.Mtly ..loar. In ..vry .as., of aml.i-„itv, wh-tli-r lat..,.t or
patent, jMirol ..vi.l..noe is a.hnissiblo to sl,„w tin- stat.» of th..
tt.8tat..r-s family or prop.-rty

; but tl... t.,.,s..s in wl.i.h parol .vi-
den.... 18 a.lniissil.I.. t.. show th.. person int..|i.l,..l to l,.- .I,.si„„at...l
by th.. testator ar.. tlwo.- of h.tent .nibi^niitv ni..nfion...l by .Sir
J. Wigrani. where th..r.- nro two or ,„or.. p.Tsons, wlu. answer
oth.T des,.riptions i„ tl... will, ..a,!, of whom, stan-li-.g alo,,,., wouM
be entitl.'.! to tnk..."— .S'////,,,,,- v, (innllnrr

i IS.-,-),, -j; ]{„^,. ..j-
^^

p. ;W
;

-is L. J. (jh. 7.-,S. at p. 7.-.!l. Sir John Uomilly, Jf. {{.

"The .lisfinotion lH.tw,.,.n a latent ambi-uity and a i.atent
ambiguity is well put in Starkio on Kvid..,,...., :inr,.,l. Vol -i p 7.-,-,

[4th e.l., p. (i.r,'J : ' An ini-K.rtant .listiii..tion has aln.a.l'y b.-en
adv..rte,l to b..tw-,.n ambiguities which are ,7^""'"/ on th.. face of
an instrument, ami th..se whi.h arise m..r..ly extrinsicallv -1 the
„,>,,i;i;,lio,i of an instrum..nt of ..h.ar an.l .I..fhiit.. intrinsic m..aning
to .loubtful subjeet-matt,.r. An an.bigu.ty apparent on reading
an instrument is terme.l ,u„hi,,ii;t„. ,,ul,iis; that whi,.h arist
merely upon its application, i,mh;,ji,H„.s l<ih„.. Th.' general rul.. <.f
law is, that th.. latt..r spe.ies of ambiguity may bo removed by
means of pa-.l evi.len..e, tl... maxim b..ing, nmhlijiillar. nrhonim
'atvnx nriticalioiir .siipj,l,f,r : man r""l r.r /nrli, onliir ainl.fipnan
rrnfraliinn. /iirii tollilnr. On the other hand, it is a settled rule
that such evi.lenee isina.lmissible to explain an ambiguity „/v-"r«^on the face of the instrument.' Afterwar.ls, at p. 78S r4th ,.,1

p. 67!)], he says: ' I„ the next place, it is alway> necessarily a
matter of extrinsic evi.len.^e to aj>,>l,, the t.'rms of an instrument
to a particular subject-matter, the existen<-e of which is also
matter of proof. A difficulty iu this ca.se occurs, where, although
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the tprnm of ih> iiiMfnin'.'iit 1.c oiniciontly <li'fliiiti' atnl ili«tin<t.

tin- ohjoct."* to wliicli if iH to l.f ii|>!>lii'<l iir.- net .M|iially i«>. an<l

where it iH ilf.iilitfiil wiii'tliiT tin' iliwri]iti(.ii a)>|>lii>s at nil to tlic

parti.iiiur ..lijf.t i».iiit.'.| .,iif l>_v tin- <'vii|ciif(.. or wli. tlicr it is not

ecjimlly ai.|ili.iilii.. to MVfial iii«tiii.t ol.j..,ts.' "— (.nn.f v. (.'ninf

(1H7(»), L. U. ,-, C. I'. 7J7, Hf |,,,.
;;• >

7;{,{ . ;{, 1^ .!(• |. .j;o
^^^

p. -274, y .til.. M.

"Tlio t'orincr wills an* li-jjitiiiiatc cviil-ticf not of tho tchtntor's

ii f-ntionH, hut of his ^tat. of mind, ami t.i >li(.w wlmt lie knew of
the SroI.'H family. I haw not tln' sli;:lit.>>t .h.ul.t tliat not only
acM'onlinf? to thr authorities, hiit aho mronlin'.- to .-.inmion ntisc,

wlien we fiiifl a iliwription which will i.ot a.< uriili-lv u|p| Iv (,,

anyliody. and tlie alti-rnativ.'s ar.' 'itlii-r tii, it mciin:. nothinjf ami
thi' pift fails, or that w.' must try iind fin<l out whom it was meant
to dfscrih.', \vc ought to admit .'videme of the t<>tator's knowledge
to helji lis in tin.linjr "ut wlio was jueant."

—

/i, n- U'>i//ir, U'/iifr v.

Srolrs (18'»!»i, tJS L. J. fh. .Vjti. at \>\k .V,'?. .V,'>. I.indl.v. M. U.

Latent.

'It has heen a long-ostahlished rule that where there is a latent
amhiguity in a will tiie parties juay go into extrinsic evideufo to
render that certain which, with.ut the aid of sueii evidence, is

uncertain."— 77«w^/.v v. T/nmi'is (l7!Mi). li T. U. tiTl, at ji. t.7(i,

Lord Kenyon. ('. J.

" Where there is a latent amhiguity. that is, where it seems
certain enough iqion the win. hut the amhiguity is raised hy some
extrinsic matter, there paiol evidence niuy he received in order to
explain that which is maih doubtful hv parol."—/tec v. Z///;//v/

(1H16), 4 M. A S. :,:,<), at •. .-..)7. Le JJlanc, J.

" Where, on the other h:'.nd, tlu' wor-U of the will in themselves
are jilain and unamhigi.ous, hut they hecome ambiguous by the
circumstance that then' are two per.sons to each of whom the
description applies, then parol < viilence may be admitted also to

remove the ambiguity so created ; and that rule is a reasonable
orn\"-C/>i>/f<w V. Lor,/ N,i,j,nt y\XiA), V.\ M. vt W. '2W, at

p. ^06; l-j L. J. Ex. .'{().{, at p. ;{t)S, Alderson, B.

Patent.

" Now, the rule is clear that if there be a patent ambiguity,
that is, one which appears upon the will itself, it must be deter-
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.iiH'd .1(1 fhi' will. ;itii| |i!irnl ,.\iil..|i. .' . ii,ii"t \'i' nilniift..! ti)

\Iilniii it."— III,, V. /.'//'„'/ \s\u
. » M .ii s ..."ill, „t |.. .".)•;,

' MhllM. .1.

" Til'' .villi' Il.'l-.' i.>. lint t.. |.Ii"'ei, |.
; i ill«| III. ' 1. >Il Ilplill^t til.'

iliri'it nil. I iiiitiiiiil iii.'iiiiiii).' Ill' til.' \Mir.i-, nut to ruiilinl ,1 prnvi-i .n

wliiih WHS (li>tiiiif mill .n . uiiiti-ly i|i>i riliiij
, |,u, Jhhiu-.' tli.ri' i>

tin iilil^i;.'iiity ii|iiiii lli.' lii... .,f tin' iii-tiiiinii.t >i...aU'..' un
iiiil.tiirtc i'\|i,i»iiin is iiwril iii|iiili|,. ni licinj: i-atisli.il in nmn'
wii\ s timii mil' : :iiii| I Jnnk t.. tln' »t;iti- nj till' |ii(i|ii'rt V 11' tlif lini",

tn till' f^t.iti' ami iiili r.'«t thr Mttlm- lm.|. ,ni.i th.' ..itiiiiliuii in <vliii h

^ll;• stooil with ri';.Mril ti' tin' |iiii|it'ity >lii' wn-* Mttlinjr, tn iic

wlii'tlnT tlcit . ^tiili'. Ill- iiit 'I'.-f. ill' ".itn.itinn w.ml.l ii.'-sist iis in

ju.l^'injr wli.it wns li.i- iniaiiin;.' liy that im' Ijnit.' 1 \|ins>ii.n."—
Si„i//> \. Ihu .1. ./i/w// il>-'l), -J I'iiimI. \ r.iii);. (7;, at ]<.'>'>',,

Ihiyh'.v. J.

" In th. caM' lit' a pati nt ai,ilii^iiity. that i-. .nii' a|i|iari'nt un

tlif t'rti'f (if tlid in>tni!ni'nl is 11 .ji'ii.'al ml.', a rcfiii'n.'.- tn niatt.T

i/i/ioix the instniTintif is
''

iiliiihlin. It niii^t, il imsvihlc, he ri'-

ni»)v*'ii hv iiiiistriiitii.n aiiil nut liy :i\i-niii'nt. Miit in niiiii\ .a^t'H

this is ini|'ractiiali|.' ; wh.'i.' tin- t.iin.s um.! ,ir.' whnlly imli'linifi'

ami i'(|uivo<al. anil 1 arry on the taii- nf tlnni uk . .-itiiin nr .'Niilii'if

nu'iini/ij;-. ami tlii' iiistiiinnnt fiirni>his no materials hy whiili the

ainliipiiity tluis arising' i"ii ]» I't'innM'd : it in smh cnM.-. tin ('.nut

wiTo f.) ri'ji'rt thf only innili' hy whii li tlii' nii'uniiLr imilil hr

iiciti.in.'d, \ iz.. fill' ri'Mif t" I'xtiinsic ciii iitiistami'>. thi' in>tni-

n.'nt inn>t hrciinic inii|ii-rativ(' ami \iiiil. As a iiiiiinr evil, thori'-

fni-f. (Dninion si'n^f ami tin' law nf KiinLinil (whiih an' .-I'liloin

at variaiM'f) wanatit tin- iU'|iiirtiirf fi.mi tin' j^iniTal nih' ami lall

in tlip lifjli* of I'xtiinsii' fvil.-ni-.'. The Imnks aif full of iii>*amcs

Mimtioni'd h\- tin' Iiij.'hi'st aiithnritii's hoth in law and ('i|iiity.

Wln-n the ]nrson or thinjj is di'si<.''nati'il on tlif faie of the instiu-

nii'nt. hy tornis ini)H'rl'i'ct and ('(juivoial, adniitlinir ithcr of no

nii'anin^r at ad ly t'lcnisclvi's. 01 of a variit\- of dillVr lit in.'aiiintrs

rt'fi'i'i'ino: tacitly oi' fsjircvsly fur tin- ascrrtainini'iit and iiini|ih'tiiiii

of the nii'iiiiinp to fxtrinsi.- ciiiurast: ii's. it has ni'xcr hi'en

considi'icil an ohjectioii to tli.' ri'icjition ;if tlii' cvidi'inr nf tlioso

(irruiustani'cs, that the an hi<:iiit\ was jiatent, n inifistt-d on the

faic of the instrnnifnt.

" To show how mistaken tho id. 'a is. that fxtrinsio pvidii'icf is

uevi'i- to l)p I'cccivid in rases of patiiit anilii<;iiity, wn may r.'fi-r to

a ease iu the House of Lords unquestionably of that description,
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wIlMl tin- iviili'Iirt' wii.s ailinitt*><1. T IIU'llll tlu' iii«>i>f Smilh V Itof

.1. ././>.,, [(|*«.'l ,
.' Mi-mI. \ lliiijr. i: !, at |., i.'.-t]."— fW/»,vi

V. /'.,//<..-/.. I
IN'.".'/, .IuimIi, J'.I. «t pp. »ti:i, H;». Sir Tlioiiiiiii

riiiiii.r, M. K.

" 'I'lliTi- if» lillt ulic rilM' ill wllirll it Itpprllt'x f il-* tlial tlli-* hurt

<il I'vidi'i I inti'iitniii I /.r., (•vi«l"iM"' "t tlir ti'htiitorV nctuttl iii-

tcutiiiii*
, I'liii piuptilv 1»' luliiiItfiMl, uinl llinf i». wlnTi' till' iiH'ikiiiii^'

"t tlir fi'>tiit'irV \Miit|^ is lu'itlitT aiiiliij.nii>ii> nor hIim'UI)', amt wlit-rr

till' ilivi^i' i:» (III till' tiiii' III it pi'rl'i'i t uiiil illtl'lli^illll', hut, frmii

Huiiii' lit' till' iirinin>taiiri'> uihiiitti'ii in |irinif, an aiiiliiffiiity nrJM's,

unto which III till' two iir iiioii' tliiii;,'>, or wliirli nf tlu'two or mori'

iMTwiiiH (t'arli lUiHWiriiiR tlu' wiinli* in thr will), thi'ti'^tatur inti'inliil

til f\pri'sn. 'rhu>. if II ti'sfiitnr ili'vif*!' Iii» niaimi ut' S. tn A. II.,

uiiil liii.« twii iiiaii'irh i.l'
*'

-til S. mill Smitli S., it 1 i-in;.'' I'h'iir In'

lutan^« tn iIivIm' Hill' I'lilv, wlii'iiaf hiith ari' r'|uall_v ili'iiiitnl hy thi'

worilM he hiift iiM'il, in that iiim' tlii ir is what l,iiiil Ihu'iiii I'lill.s 'an

i'i|niv(M'ittiiiii,' /.'., till' wnnls i'i|iially npply tn I'ithir inaiinr. ami

cviihiKc lit' prcviiiii.s iiiti^iitinii iiniy hi- ri ivi'il tn hdIvi' this hitriit

iinihijfiiity ; I'nr tlu' iuti'iition sliuw.s what hi* ini'aiit to ilo ; aiul

whi'ii ynii kiiiiw that, vmi imnii'iliatily pi'iii'ivi- that hi' has iliinc it

hy till' (;t'iii'ial wmils hi' ha> iisimI, whuli, ir thi' nr liiiary .si'ii.sf,

may prnpi'ily hi'ar that ruiistriii'tinn. It appt-nrs t" n.i that, iu nil

ntht'r riifii's. parol I'viili'iici- uf what was thi' fi'stator's inti'iitinn

ought to hi' ixiliiih'il, upon tlii.s plain jiiound, that his will ou;;li*

to bi' niiiilt' in wiitinp; anil if liis inti'iition rimnot hi- iniuli- to

iippciir hy till' writ in
J,

I'Xplaini'il hy riri'imistanri's, tlitTo is no

will."—7><» il. y/^^-,»/,.^ V. ///.v,„,/,.s(is:;!»|. .-, M. i\c W. M, at

lip. atiS, ;jti!» ; !i L. J. Kx. N. S. -.'7. at p. ;i(», Lonl Ah'uifir. -
. H.

"This, thi'i'i'fore, is a i-a.si' of a inittnl anihiguitx , in Wiiich,

aeriinlinj,' to all thi' aiithoritii's on this siihjrit, ]ia ol oviiU'iici' to

o.xphiin till' nii'aninj.' of tin' will laiinof l^jrally hi- admitteil."

—

CImjIoii V. Lofil XiKinil (ISlt). l.J ^I. j\- W. -JOd. at p. -JOti

;

i:} L. J. K.\. :!<; I. at p. :i(;.-.. A!ihr.xon. W.

" It will hi' fiiuiiil laid down as a riili', that tin- only ra.si' in whii-h

ovidfiici' oan hi- admilti'd to .show thi' inti-ntioii of the tutiiator, is

wluTi' till' description of tlu' matter hi'((iii'atlii'd, or of tlu' li'fjatci',

is applicahk' to two thiiig.s or to two persons, wliore, as Lord Coke

says, the evidene 'stands well with the words of the will.'"

—

lirni/isroiil V. Alhiiisdii (IS.")!), I(( Hare, ;54.">, at p. ;{48 ; 'JIJ

L. J. E.x. Ch. l.si, at p. lS.->, Wood, V.-C.

" A seuoud rule may be thus stated : it' the descriptiou coataiued
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ill fill' will Im' iiiif !.fri<flv ii»i)ilii iiMi- d. aii> iii;i»t( r m jifr»">ii,

tin- inillti'l' <il' fllf lij^ili \ , iif till' |» r>'>ll "t til.' I.-;; it.f . rill i..t 1».

ii'tTtiiiiit'il liy any |>;ii'il cviil.'ii" •! lii'' iiir.'iiii.ii ..| ih. t..i ito|-;

li..t till'
(
'unit'. Iri\'' II liu'Iit til 11,(1 rtuiii nil tiii' la't« .a. h w.n.

kiinwii til till' ti«tiitipr at tli.' timi li'' maili In \'\\\, m ii« ji In,

Im'i'Ii iX|'ri«i«i'<li fii |iliiii' t||i'iii,' Iv. ill till' i.-i ii.ir", |Mi,itiiiii, in

(inli'i- 111 iisi I'llaiii wIiiIIht tiiiii- i'\i,t, any ii'T-'Ii 'H- tliiii;,' tu « In. li

till' ili"<iri|itiiiii run 1n' i'i'ii-hiimIiIn :iiii| «itli ~itlli.i.'iit ifitu. i\

!i]i|ilii'il— till' |iiii.iiiii|itiiin iiiii'ioiiiily III ill!.', tliit til'' ti-t:it.ir

iiiti'iiili'il wiiiu' ('\i,tiii>^ mutt' r iir jiii'iiii, " — /''<//.

'•
'I'lirii iiriw!^ It tliinl I'll-- III i'ii-i'», in wliii li fhi- liiitiuii,

titki'ii ill itM iiiitui'ul iiiiii liti'i'iil M'ii«i'. i» nut ii|i|>iii .ilili' .trjiilv tn

iiiiy iM'rxoii iir 1<< iiny Miliji t-iimttiT. Imt ii|m,ii x.ln i, thi'i.' ni'iv In-

I'illiiT a |")|iular ur ati\' ntinT m'II!«i'. ainl iimii tin- nimli' in wliirh

till' ti'Hfiitiir lia> Inch ill tl;i' lialiit ul ii-ii tlii' partiriilai i \|iii>.

(tiiiii with ri';.'aril tn |iaitiriilai' [.iI'miiis ni .. in;:-i, wIhii' tlnri' iniiv

bi' a rij^lit tn i!--!'' itaiii all tlii' iii'iiiiii>iaiiri', wlii. h »iii'iiiiiniiiil tlic

ti'stator at tin- time nl ii. 'kin;; liis will; aii'l wliiTr tin I'lMiit i>

ImiiiihI. if jmssilili', tn I'ltacli miiiu' m'Iim' aii'l iiit.ntinii tu till' ili'visr

III' l»'i|iii'>t in II will ii'il i'\|ii'('SM'il in wmils MiHiiniitlx apt In 1h' an

I'Xai t ili'si ri]itinn nf tin' MiKji'it ny iii'i'Miii iiitiiii|i'l. ainl wliii li

mi^llt, nil till' wlinic, li'Hil till' ( 'nurt tn a r.asn|iali|i i''i|ir|u>inli a.s tn

who it* till' ih'I'mhi nr tin' >iilijiil intiinliil." f!, n,.i^r.,„, v, .///,//-m;«

(l.s.VJ), •,'.. I,. .1. Ch. |S4, at II. l.SII. Wnn.l. V.-f.

''Till iillly rasi' ill wlliill I 'iili'lHi' nt tlli> killii I'Viili'Iuc nj

stati'iiii'iitr* nf till- ti'>tatni', as to wlimii Ih' inti'inliil tn Ki'iirtit. nr

sii|iiinsi'il hi' liiul hi'iK'titi'il. hy lii> will
j
ran Ih' ii'ii'iviil is wIhti-

the lU'tti'i'ijitiuii i)f till' l(';.'att'i', nr nf tin- lliiiii; l)''i|Uiatlii'il, is

i'i|ualiy ajiiilicahli' in all its |iart» to two |ii'rsoii.s nr tn twn tliiiiirs.

. . . Tln'i'i' is a I'lass nf I'viili'ini- wliiili in tlii> i a»i'. as in all riiM's

of ti'stiiiiif'ntiiry ilis|insitiniis. isdcarlv ni'iivalilc Thi'f'niirl has

tt right tn a.siurtaiii all thi' tints wliiili wi'if kiMun tn tlii' ti'>tator

at till' tiiiiii 111' iiiaili' his will, anil thus fn [ilan' itsi'lf in tin'

trstator's piisitinii, in nrih'r to asri'i-tain tin' iM'arinj: .unl aiii'lira-

tioii nf thi'liiiigiiagi' whirli hi' um >, ami in nnlrr tnaMi'itaiii wln'tln.r

then' exists any jn'r-soii or thing tn whirli the wlmli' ilisiriptinn

givi'ii in the will tan br, ri'asnnably ainl with sutlicii'iit rtrtaintv.

appliud. I may refer, as wi'll-kimwii aiiflmritiis for thcsi- |ii'ii]i..

sitioiis. to the I'uses nf />(« v. JIi.^n>i/,s {is:','.h, ') M. & W. -Iti;!;

!* 1.,. J. K\. X. S. -J? ; lii niiisniiii V. .IU,Iiim>ii {\s:,\\, |(i Hure,

iii'j ;
•,':'. L. J. Ch. 184; und Dnih v. iJmh (iNOU;, .s 11. L. '

,
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172 ; 2r» L. J. Ch. 8o0."— r//«/7,/' v. Chartrr {1H74). 7 II. L. MA,

pt ]). :{77 ; V.\ I,. J. r. 7:5, nt y. W, Lord Cniriis, 1,. C. (citod by

Mnliiis, V.-C".. in In rr Wolrnfon Minhioijnl Jisfiifcs i IH77 ). 7 f'h. D.

1!»7, at ]). 1!>H; 47 I-. J. Ch. 1','7, at ].. IJS; by Hainion. J., in

/// //,r ,,„w/x of lihh- (1S8I), (i 1'. 1). 217, at p. --.MS; mid by

JeuiiP, i'., in /// tliv (jnwh of Chdirll- [l'^!»t] 1'. !»S, at \^. lOD
;

«:? L. J. V. {to, at ].. !l(i).

" The first qiipstif)ii which I liavc to (b^tfrrniiip is, whcthpr ]parol

pviilenoc is admissible to any. and if any, to wliat extent, in order

to assist tlie Court to ascertain the meaning of the testator as

expn^ssed in his will. I liave said nx rj-/,rfssri/ in /lix uill, lu'cause

it is clearly settled by law that the Court is not entitled to inquire

into the intention of the te.otator apart from the hinguage which

he has used. Tiie whole of tlu! testator's will must be in writing,

and the Court is therefore confined to putting an interpretation on

words actually -ised by him ; or, c.s the rule is exjiressed by Sir J.

Wigram (i)aragraiih <•) :
" The judgment of a Court in expounding

a will should be simply declaratory of what is in the instrument.'

In considenng, therefore, whether a partictdar person or thing has

been sutHciently indicated by a testator, there must be .some words

to which the required meaning may be attached. A complete

blank cannot be filled up by parol testimony, however strong.

Thvis a legacy to Mr. cannot have any effe<t given to it

:

liiiiliis \. AttonKii-diwriil (1741), 2 Atk. 2:5!t
;
nor a legacy to

l^ady : //"'"' v. llort (17!tl 1, :> liro. C. C. :511. But if there

are any words to which a reasonalde meaning may be attached,

parol evidence may be resorted to to show what that meaning is.

Thus a legacy to a person described by an initial, as to Mrs. C,

admits of explanation as by showing that the testator was accus-

tomed to speak of a partiimlar jierson by the initial of her name :

J/</w// v. .!///.«/' (17!>K),;{Ves. 18; Cl/iiihii v. Lunl Xiiii,;it(\><U), V\

M. & W.20n, at p. 2(17. And where a blank was left forthe Christian

name parol evidence has been admitted to show who was intended :

Prin v. Phijc (1790), 4 Ves. ()7!> I have dealt with the

case thus far on the supposition that evidence of testator's declara-

tions of intention arp not admissiblp. In the case of C/i'irfi-r v.

C/iarfcr (1874), L. K. 7 ^^ 1.. -Ki, at p. Ml ;
4:5 I.. J. P. 7:{, at

p. 80, the Lord Chancellor (Lord Cairns) says :
' The only case in

which evidence of this kind can be received is where the

description of the legatee, or of the thing bequeathed, is equally

applicable in all its parts to two persons or two things.'
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Sir J. Wigram states tlie proposition thus (proji. 7. p.'ir. 1!*4") :

' The only eiiSfs in whicli oviilcncc to prove intention is ii<luiissi1ile

are those in wliieh tlie deseription in the will is uniimhi;:iiiiiis in its

applieation to eiieh of several suhjeets." If the.-c cNpositiiiiis (if tile

law are to he taken without any (jualification, evi<ifnii' of tli'- tes-

tator's ex pres.sed intention eoiild not he ^iven in this < iise, frr thire

is here ordyonf known siihject to which the testator's lanfruap' caii

apply."— /// //ir f/ooi/x of Ih L'oxn:
(
1ST7), \i V. I). (•(>. nt pp. Hs

—

71 ; 4(i L. J. r. •', at p. S. Sir J. lliinnen, I'lesidint (cittMl hy Sir

Gorell Barnes, rresident. in /// f/:r h'shi/r ,;f lli,hl„iri;^
\

1

!((».">

J

P. 129, at pp. 1-J;5, l;J4; 74 \.. J. 1'. OS, at j.. <i(i).

Ricoilfxv lllin/ lir liilil t<t fhr fixlicil (if I irill t<i rliiir Hji tin

(tnthiijttUii ill tlif ivlll.

" If there were iin ohviousl}' errnneon.s reeital of tlie will in the

codicil, that wonld not alter tlie eonstruetion of the will : .>;ee

Skn-rntt v. (hhl,!/ (l7!tS), 7 T. U. 4ifJ ; 4 H. U. .)(t4
; hut if the

recital in the codicil be not obviously erroneons, 1 have no doubt

that I may refer to the codicil to clear up an anihif^uity in the

will. The principal authority for this is I)inl(i/\. Martin [\X'>.'y),

i:i C. 13. ;«:*; J-' L. J. ('. P. -iV.). TIkiv Jervis, C. J., in

delivering the considered judfrnient of the Court of ("orunion

Pleas, says (at ji. ()!Mi) :
' And as to the elfect of the codicil, it was

argued, that an erroueous reference in a codicil to the disposition

of the will cannot constitute a new becpifst in ojipo-^^ition to the

will; and Sh'iriift v. On/:lr;/ (17!IS), 7 T. R. 4!i-,'. was relied on.

But it appears to us that the argument with respect to thf ellVct

of the codicil, when riglitl}' considered, is not that the will is at

all revoked or varied by the codicil ; but rather, that, the will and

codicil being all one testament, the langiuige of tlie will may be

interpreted by that of the codicil ; and that, accordingly, the

gift over in the will, i:i default of such issue, being capable of

importing a beipiest over on failure of issue living it the rleafh, it

ought to be inferred that the testator employed it in that sense,

because, in the codicil, he refers to it as if it were a gift over in

default of his daughter's leaving no issue, wliich, as regards

personalty, is tantamount to a gift on failure of issue living at

her death. The argument, thus viewed, appears to he well

founded.' But the authorities do not rest there, iov Kiudersley,

V.-C, than whom a more careful or accurate judge never existed,

did the same thing in Grorcr v. Rnjur (lS-5tJj, '> W. li. l-'{4. In
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that case there was an anil)ig\iity in tlie words of the will ; and

the Vice-Chttneellor, after exjiressing tlie inclination of his opinion

lis to the meaning' of the will, said that th.- eodieil, however, j.ut

the matter beyond all doubt. I think, tlxTefore, that, following

the considered judgment of the Court of Connnon IMeas in Itiirlii/

V. MnHi), (lh'):{), i:{ C. B. t-8:5; 22 L. J. C P. -'4!t, and this

decision of Kinder^ley, V.-C, I may have recourse to the codicil

to dear np the ambiguity in the will."—/// /v f'////', Llii<l<ii> v.

liHjnuii, [1!I04] 2 Ch. -VJ, at pp.
"."). r,(i ;

7:'. L. J. Ch oO?. at

pp. 508, o(l!), Joyce, J.

(See also anti; pp. 8:5, \M, !;»•>.,

SlX'TION VI.

SPECIAL MATTERS.

Siil>sc(ju<'iit Act.s

Vfstin;; . .

Iiii])lifiiti()iis—Ncics,suiv or I'os.-iblc

(iifts to a Class

Law of Hcinotcncss

Rule a^aiust IVilii'tuitiis

PAOE
. oHS
. O.SH

. 591

. 594

. 598
. 59«

Subsequent Acts.

The Wills Act, 1S:»7 (7 Will. IV. & 1 Vict. c. 2ti).

.Sect. 2:5. " No conveyance or other act made or dcme subsequently

to the execution of a will of or relating to any real or personal

estate therein comprised, except an act by which such will shall bo

revoke<l as afcn-esaid [sects. IS and 20] shall prevent the operation

of the will with respect to such estate or interest in such real or

personal estate as tlu; testator shall have power to dispose of by

will at the time of his death."

Vesting.

The litw t'dvoiirn viii-hj vv4'ui\i.

" It may be stated as a general rale, that where a testator creates

a particular estate, and then goes on to dispose of the ulterior
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interest, pxprossly in iiii (>vi'nt wliieliwill (ii'tcrniiiic tli»» jninr fstiiti'.

the words ilfscripfivc nf such cviMit, occiininfj: in tlic liittcr (Ifvisc,

will Ix' oonstnu'd as r<-iV'rrinfj nuTflv to the period nf tlic deter-

niiniition of the ))()s.xessi()n or enjoyment under tlii' jirior fiilt, iind

not as designed to postjione tlie vestinj.'. Thus, wlii-re ii testator

devises lands to A for life, and after his decease to \\. in fee. tiie

respective estates of A. and 1>. ihetweiu wlioni tl iitire fee

simple is parcelled out) are hoth vested at tlie instimt of the dcatli

of the testator, the only difference hetween the devisees lieinjr, that

the estate of the one is in possession, and tliat of the othei- in

remainder."—Jarnian on Wills, oth ed., pp. 7")(i, To?.

" Whilst estates remain eontinfjent, those in whom they are at a

future time to l>e vested have no interest in the estates or the rents

and profits of .such estates. Such estates must desc(>nd to the heir,

if they are not <;iven to any jierson to hold until the events happen

on which they are to hecoine vested. This point is too clear to

require any rdiservation ; indeed, it was not disputed at the har.

Testators who create contingent estates often forget to make anv
provision for the preservation of their estates, and for the dispo-

sition of the rents and profits in the intermediate period lietwc(>n

their deaths anil the vesting of their estates. In such cases, the

estates deseend to the heirs, who. knowing that tliev are to enjoy

them only for a short period, and tliat tiiey have obtained the

possession of them from the inattention of, and not from the bounty

of, the testator, or from the mistake of the professional man wlio

drew the will, will make the most that thev can of tlu-m durin<'

the time that they remain theirs, regardless of any injury that the

estates may suffer from their conduct. The rights of the different

members of families not being ascertained while estates remain

contingent, such families continue in an \insettlcil state, which is

often productive of inconvenience, and sometimes of injurv to

them. If the parents attaining a certain age be a condition

precedent to the vesting estates by the death of their parents,

before they are of that age, children lose estates whi<-ii wen-

intended for them, and whicli their relation to the testatf)r may
give them the strongest claim to."— y^(///< A/ v. lhi[fi,/il (1n','!)),

;{ 131i. N. .S. -JGO, at pp. :}:!(». --i;}! ; 1 Dow iV: CI. \. S. -JO^. at

pp. a 10, :ill. Best, C. J.

"I find it ileeided by a cfintinuous stream of authoritv, in-

terrupted a little, possibly, by some decisions (jf Sir John i.eaeh,

that, where there is a limitation by will to one tor life, and, after



590 I,Kf:AI, INTKRPKKTATION.

bis (Ipcpaso, then to tho next of kin of (lif tostator. those who are

to take undor the dcsifrnation ' next of kin ' are the persons wlio

answer tliat (leseri|.tion at tlie death of tlie testator, and not those

wlio answer fhi' descrijition at tlie dciitli of the tenant for

life. . . . The vi'stiiifr takes ])laee ininiediatfly on the death of

the testator, hut, diirinfj: the interval hetween that ev.nt and the

period (ixfd fcir distrihution, the sliares so vested are liahle to he

div«'8ted, as rejjards thi- iiiiuntiini of interest, in pr i]>orfion as new

individuals are iiitrodueed into tlie class. . . . The ne.\l rule . . .is,

that the mere einunistanee that the person to whom such jirevious life

interest is hequeathed hy the will is also a mend)er of the class who

answered to the deserij^tion of next of kin of the testator at the

time of the testator's death, does not prevent the first rule from

ai)pl.vin{,'."— WlHirtmi v. linrkvr (!«"«), 4 K. & J. 4S:{, at pp. 4S8,

48!»,"rage Wood, V.-C.

" If r(>al or personal estate be j^iven to A. for life, and after his

decease to the chihlren of IJ., all the children in existence at the

testator's death take vested ie.' -rests, subject to being partially

divested in favour of children subseipiently coming into e.xistence

during the life of A. Tims the objects among whom such real or

personal estate becomes ultimately distributable are the chihlren

who may be living at the period of distribution and the represeuta-

tive.s of such as may have died before that j.eriod, having survived

the testator."—/(/ rr l!o/>rrfy, Piiriai/ \. llohrrts, [1 !(();!] >Vh. 200,

at p. '202 ; 72 L. J. Ch. ')!»:. at pj.. .>!tf<, •">!»!•, Joyei', J.

" In a ease of and)iguity or doubt, that construction is to be

favoured which will aUow of the child who takes a vested interest

making such provision as is usual for his own family ; and for this

I rely npon what is called the rule in lloinjniir v. Cdrfiir (1IS14).

;i Y. & B. 7i>, at p. S.>, a.s exj.lained in Jii ir Ilnmkt (1888), .'i'J

Ch. D. 420 ;
•")8 L. J. Ch. 242, especially in the judgment of

Cotton, L. ir—lii rr UoUrh, Vnriral v. Iiolwrfs<, [l!to;5] 2 Ch. 200,

at p. 204 -. 72 L. J. Ch. -V.):. at p. o!)!t, Joyce, J.

"In Jarman on Wills, 0th ed., p. 702, it is said: 'It is quite

clear that a devise to A. if or irhoi he shall attain the age of

twenty-one years, standing isolated and detached from the context,

\vould confer a contingent interest only.' So in Hawkins (m

Wills, p. 240: 'A devise tn A. nhcn he shall attain a given age.

standing alone, and unprecetled by any intermediate interest,

would probably be contingent,' and Mr. Theobald (Theobald on

Wills, oth ed., p. 4i)(i ; ()th ed., p. -JoO) refers to the opinion of
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Mr. Foarne to the samo offcct."

—

l,i n Frunrls, ^l!((i.")l •_' ("h. •>!);,_

iif p. .'idd
; IW. .1. ("li. isr, lit ].. I!M», Swiiif.'ii Kiulv. .1.

" Tllf g.'licnil rulr where the will ur (iIImt ilistnillieiit is silent as

to the l)eri(,(l of vesfilijr is tlml tlie jril't is vested iintne.li.-itely uii

the donee I'oniin;,' info exisfen.e or ,,i, the iustnirneni cdniin;.'- i.itu

O|.eriltioll (Wlliehever hist llllli|ieils!. if the eiijdvnient is l..istl.o|,e,|

int'l-ely for the eonveiiieiiee of tile estate (,! tu allow of an in-

terveniiifr or liniite(l interest, hut if the iiostii.in. :iient of enjov-
lucnt \H for reasons jiersonal to the i| the nift will i,e

contingent. I'.nt in detenninin;;- tln^ |,eriod of vestine- it is

lllwiivs considered a material eireuillstaiiee if the lej.'aev lie se\, red
from tile rest of tlie estate."—/// /, ('.iihniii-. C.nlin-i,,- v.

Shni, [1!»(»7] ] Ch. 47(», at .'. 17-.'; 7(i I.. ,1. Ch, -JiM;. at y. -IW,

.

Joyec, J.

Implications.

Necessary or Possible.

Siifuxiii-ii luiiilinitliiii'i iris, irhr, H„ir,s no rixiiii fur il<iiiht Hi,if

it mix II. !• iiitiilfiuii III' III,' Imliiliir.

All iliqilinlliitli, if uiilij ii,,ss',li),, uiiiflil mil I,, /„• i,„i,lf h, ,l,.siii-

liirif till- III ir-iit-liiir.

" In u will estates are often j^iven h\ irnjilieation. Hut I shall

take this difi'erenee ooneerniiig estates that jiass hy imidication,

though it he hy will. An estate given hy iTniilicalion of a will, if

it he to the disinheritine- of the heir-at-law, is not good, if siuh

inipliuafion be only eonstruitive and jio.ssihle, hut not a neee.ssary

implication. I mean hy a jio.ssihle implication, when it may he

intended that the testator did purpose, and had an intention to

devise liis land to A. ; hut it may also he as reiisonahlv intemleil,

that he had no such jiurpose or intention to ih'vise it to A. But I

call that a devise by necessary imjilication t<i A. when A. must
have the thing devised, or none else can have it. And therefore if

the implication be only po.ssihle, and not nece.s.sary. the testator's

intent ought not to be construed to disir.herit the heir, in th»vart-

ing the dispose which the law makes of the lainl, leaving it to

descend, where the intention of the testator is not apparently, and
not ambiguously to the contrary."'— ^'/^v//,,/' v. Slul,!,,,, A'l't'}),

Vaugh. 2'i'.K at p. -JG^, Vaughan, C. J. (cited with approval by
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Fnnv.'U, J., in /" *' ffi/hth, Wilhtls \. Arth;,, [WWn] \ C\x.

•MX, at YY.
Jixi, :?><•,'; 7 J L. .1. ("Ii. Jti", at j.. -iH)).

"There iw Imnllv any casf when' iinitlicaliou is of in-cessity

;

l)ut it is cnllfd ' iipccssary,' bcriiusc tlic ('(nirt finds it m. to answer

i\w intention of tlie devisor."— r«(///r>// v. llihi'ir (174-")), 'J t'ox,

:{J(), at
i>.

:5tS T-.'>rd Hardwicke (oited liy Knipiit Ihiicf, !.. J., in

WIikIh" v. n7y(<A/.s (ls.")»i), (J I>. M. '^ (i. "»4!i, at y. >'t\).

"A neccssiiiy iniiilieiitioii is tlial inijilii ation arisinj.-' ujion the

words liM' testator has nmdi' iisf of, wliieh .learly satisfies the

Court what was liis nieanin};. It is imt in opjiosition to conjecture.

Conjecture is, when .you suppose what would have heen the

testator's nieaninf; if iie iiad liad the whole ease hefore him ; and

wliat, if he had thouf^ht of such an eveut, he would have said upon

it. Tluit is a conjeeture; but for implication, you must find out

hie meaniujr, whetlier cxpre^-ed or implied, from his words. If

they have an express meaning, and he has made use of imiccurate

words, you must construe his words; if they are words of sense, or

declarations whidi art* no wuys accurat.' in legal jdirase, you nuist

gee clearly what is tli testator's meanin<j ; and. if the testator's

meaning is (h.uhtful, if a Court of justice cannot say they are

satisfied his intention was so, the whole will he void for uncertainty.

Neeessary inqilieation. therefore, is that which leaves no room to

doubt. It is not implication ujiou conjecture : you are not to con-

jecture what he would have (h)ne in an event he never thou^dit of;

thai will not do, though many eases have been determined with a

view to such an event."

—

foms v. Monjidi (ITT.'i), Fearne, ('. U.

App. No. III. (l(»th ed. (1S44), Vol. I, 577, at p. •>!»), l'«>rd

Mansfield, C. J.

" Implication may be founded up"u two grounds. It may eithc

arise from an elliptical form of expression, which involves and

implies something else as contemjilated by the jH'rson using the

expressiiai, or the implication may he founded uitou the form of

gift, or upon a direction to do something which cannot be carrieil

into effect without, of neces.sity, involving something else in order

to give effect to that direction, or something else whiih is a con-

sequence necessarily resulting from that direction."

—

I'/ir/.ir v.

Toohif (l.^<i.-)), 11 11. L. (.'as. 14:i, at p. Kil ; ;54 1.. J. Ex. ItiS, at

p. -Jd-J, Lord Westbury, L. C.

" I am not fond of raising estates by implication, if it can be

avoided. It too often happens, I am afniid, that that is a disguised
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way of making a will insti'u 1 of int'Tini'tinp if."

[.p. ICS, !(!!(; I,. J., uf p. •,'(»(;, Lonl (Vuiiwnrtli.

Effect upon Executory Gift of failure of Prior Gift.

" Tlio principle cnntenfloil for liy tli.- coiinsi-l for tht- lopitccs is

a prinoi|>l<> with wliidi wt« arc all familiar— wliidi is as old, iif ail

events, as the case of ./oms v. M'lslnmili (171 li. I Ivi. (
'. Ali.

24'"), c. ''•, and wliiili is vfry well Miiiinicd iij. liy Mr. Jariiian in

his liook on Wills ( Ith cd.. vol. ii. cli. 1 ; 'tX\\ 0(1., p. IH4J). wliciv

he .says this: " Somelimes, however, an executory jri ft is made to

take effect in del'easaiue of a prior jjift, /.»., to arise oti an event

whieli determines the interest of the prior devisee or lepitee, and
it happens that the prior ^rift fails ah inilln, either hy reason of its

ohject (if non-existin<r at the date of th(> will) never eominir into

exi.stence, or hy reason of siieh ohject (if a jierson in r.v.v,
i dvin^r in

the testator's lifetime. It then hciomes » ipiestion whether the

executory gift takes effect, the testator not havinp in terms ]pro-

vided for the eveat which has hapjiened, altlioiigh there cannot he
a shadow of donlit that, if a.sked whether, in case of the prior "iff

failing altogether for want of an oh,.-ct, he mennt the ulterior gift

to take effect, his answer would have heen in the affirmative. The
c'onclusior. that such was the actual intention has heen deemed to

amount to what the law denominates a uecosary ini|)lieation.'

Now, as an illustration of that, one may put sucli a casi- as this: a

gift to A. for life determinahle on some ]iarticular events, and
then a gift over to 15. on her death or some other event, which
determines the estate. That has heen held to ajiply on tlie deter-

mination of the life estate from any of the specified events. It

being in the case supposed manifestly the intention of the testator

that, subject to the p 'siou given to A., the rest was to go to B.,

and B.'s enjoyment was postponed simply for the benefit of A.,

there being a defect in the language hut not defect in the inten-

tion—the intention being seen to be exhaustive and to apjilv to all

possibh' cases, when A. ceases to have any interest in the pro-

perty. I'hat is the theory. To me it is intelligible, it commends
itself to one's good sense.''—/// /v Trvihnll, Jcffrm/ v. Tnd'v/I,

[ISiH] -2 Ch. (140, at pp. ().->4, ti-VJ ; W \.. .J. (Jli. ti"*?. at p. (i()->,

Liudley, L. J.

«. QQ
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Gifts to a Class.

" It npp.nirs to ».. s..ftl.-l tlmf tli- sami- rul.'s i.rc ui.i-li.al.l.' t..

the WIS.. ..f ivaltv an.l ,...isoimlty for tl..- i.nq.os.. of tixiii^r th..

,>,.rio,l, wli.M th- iHTsoUN to t.ik.- un.l.T u . Imss num.- »n- to be

ascTtuiiUMl. thoujili tlic ivMsons for tl.r lul- in ' ''^^'
"

preonaltv. which it is .h-sinihh- to .listril.titr ii^ soon lis juKsihl.'. do

not ai.j.lv to r..alfv."-TlM'ohal.rs Law of Wills. .W.l c.l.. p.
•,".'!•.

" Wli.'iv a tiT.i.' of [.avnicnt was point-.l ..ut. as whoro a h-pai'V

i8giv..n to all th.. .hiMn-ii ..f A., wiu-n they nliall attain tv^nty-

on.., it was too hit., t.- say that th.' tin..- so point...! out shall

r...nilat.. anion- what .liihlivn tli- .listiihntion shall ho ma.l.". It

must h." unmnf; th.. . hiMivi. ///.-. at th- tin... th.- ..M.-st attains

such a.'... 11.. [Lor.1 l.ou-hhoron-li |
si.i.l h.- ha.l oft.^n won.h.iv.l

h<.w it"came to he so.l....i.l.<l. th.-iv h.-in- no f,''"iit.r i'u.onv..m..n..>

in tlie case of a .levise than in that of a niarria-.. s..tth.m..nt,

wh.Te nobo.ly .louhts that th.. same ..xi.r..ssion m..ans all the

chil.lren '•— vl//'//vvr.v v. PoHin.jton ilTitl). :{ Mro. C C 401, at

p. 404, Lor.1 IiOup:hb.)rou<,'h, L. C.

"Toiu.lue.. the <"ourt to h-hl th.- bcpiests in this will to be

partially goo.l. th.. ...s.. has h....n ar-ucl as if they had h....n mad.'

to 8..m.^ individuals who are. and t.. s..m.. wli.) are n..t. .apabl.. of

t-kinfj But the be-piests in .iuesti..n are not ma.le to indivi.luals.

but t.) .•lass.^s; and what I hav.- to .h.terniin.. is, wh.-Mier th-. class

can take. I must mak." a new will tor the t(>stator if I split into

portL.ns his froneral he.pi.st as to th.. .'lass, aiul say that b..cause

the rule ..f law forbi.ls his int..ntion from operating in favour of

the whole class, I will mak.- his h...iuests what h.. n.-ver inten.l..d

them to be, viz., a s..ri..s ..f i.aiti.'ular l..},'a.ies to particular indi-

viduals, ..r what h.. had as litth. in his ....ntemplation. distm.t

bequests in each instan.'e to two .litfeient .•h>s.'s. nani..ly, to

grandchil.lren living at his death, an.l to grand..hil.lr..u born att.r

his death."-Zm/.'' V. liohi.s.,, (1S17). -J M.-r. :i(i:5, at p. :V.tO, Sir

William Grant. M. II.
, , j

" Being .ippos...! to the fritt.ning away <.f general rules, and

thinking 'that such ruh^s, so long as they r..maiii ruhs. .>ught to he

followed. I hohl that a gift e..ntaiii.-d in a .lirerti.)n t.. pay and

divide amongst a .lass at a spc'lH.- ag... f..llowed by a .lirection to

applv the whole income for maintenance m the meantime, is

vested, and not the less so be.uuis.' ther.. is a .liscretion c.mferred



\vn.i,.s.
"iO/i

on the tr!i8too8 to apply I.'sh tlinn fl... w!i..I,. i„P„„,.. f,„. ,i,af
IMiipus..."—/;,, V. /;,. (ls7.-,i. I,. I>. I!) K,, .jsi;. .,t ,,,, •.,„, .,.,,

Sir(K.r..ss,.I. ^f. 1{.

n - .-',

"Till- aii«liorifi,.H si'i'in i„ me to iimoimt t.. tlii>*: lli.it, wIi.t.-
upon loukii.jjut tin- vvli..l.. will, tlw t..stMtur uni^f 1... .onsi,'],.,-..,! to
li.iw iiKi.lr if upon fli.- Jmsis nr fo,,tiiijr ,,f ....Inptin- or (iikliij; ii

wrtaiii tiiii.- as tli,. p,.|i,Mi of .lisiril.iitian nr .livisi.,n, fl„. (',,,,,1

Timst. takiii- timf ,M.ii.«l. .onstni- fli.' will ,• onljn-lv. liitli.nij,.!,

P'.smI.Iv it is not fl,,. p,.,iHl fur fl,.. .utual .li^tril.uf i„n u'f th.. f,in.l ;

l.iit for fl,,. piirpoM.s of t!„. will it must 1,,. tik.-ii to 1„. so; f|„.r--
fnr.-. fl... .-lass liviiijrat fl„. p,.,-io,l tak,-." -/„ ,v /:.„>», /\ /.\/„/,,

Nov. •J!ttli. |S7!». iss(i), iMCli. I), jsj. at p. »S!(. ^>> f, T Cli
J.iif p. •.•:!,

I Jail. V.-(".

"Th." prcsi'iif ••ippcal is from a ,l.Tisi<,ii of \'i, .('|,„ii,...llor Halj
on til.. ..o„sfru,fi.m of a will, wlii.li appears fo ,„.. as .loarlv at .1

well drawn as any will i,.m..1 l„.. \Uuh'r that will anv la'vnmn
wouM uml.Tstiin.l fJuit all flic (.hil,hvn of (!..,,r;r,. X..ls„n Ivnnift,
at wliat.'v..- tin,.. tl„.y w.-rc liorn. woiij.l l,..,.oiii.. .•iifitl..<I. an.' in
tho abs..,,,... of ,Lufli.,rify so slioiil,! I. Tli. n- l,:.s. l,ow,.vi.r, bi-en
•'stMldishfil a rill., of convcnit.nc... not foiii,.l..,l on any vi.'w of tlio
testator's intention, tliaf sinee wli.«n a -IiiM wants its share it is

eoiivenient fli.it the payment of th,. shan- s!i.a,M ii.,t I,.. ,l,.ferre(l,

It shall he mad.' payahl,. hy pr.'Ventinp: any cliiM h.,ni after that
time from parlieipatin? in the fund. The rule is. that, so s,,,,,, as
anyehild would, if the class w..re n.,f suse..ptihle of imivase, },o

enfitl..,! to ,.,,11 for payment, the .lass shall lH.,.ome ineapahle of
being in.-rease.l. That ml., of e.,nveni..nee, beinp „pp,,s..d f,, the
intention, is not to }»e applied where if is not necessary, flier.' h.^iiiL'

also,., nde tliat you let in all who are born iq. t.i th.. time when
the .share becomes payable."—/// /, /•'/////„/'., /•\/„/,. (J„„_ -ji^j,
|N>0). l:i Ch. It. 4S4. at p. ^iMi

; 4!t L. J. Ch. •jii.-, at u •")•")'

Jessel. },[. K.
'

" A gift is said to be to a ' class' of pers.)ns. whi.n it is to all
thos.. who shall come within the (.atejrory or descriiition defincl hy
a <,'eneral or collective f.)rmula. and who, if they fake at all. are to
take one divisible subjei't in ..ertain proportionate shares ; and the
nil., is, that the vice of rem.)feiiess affects the class as a whole, if

It may alfect an una.scertaincd •"iniber of its members. That was
really the jioint deci.led in the case of /,./// v. AVz/z/.w,, (I.S17).
,' Mer. ••{(;.{, at j.. :{!»(»." _/',„//,-,v v. .!/./« A// (Julv ."ith, Issdi'

CI Q
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5 An., cu-.. :u. at V
'^'' ••'" i^- •'• ''•'• •'• "* ''I' '"• '''' ^'""^

SfllMtriK'. L. •'• .-11.. !.„
"

Tl... ruin in .,u.-Hti.m .1..,.oi..1h u|N.n m pniifiplo whnt.-v..r. hut

U sinu.lv a rul.. -f ,onv«ni..n.-. .....'. no -loul.t th- Ju-Ik.-. H.f..r«

wlu.n. ii ha. .•O.U.. hav.. f-lt tl.nt in n.any vn.: .t pre.^- v.-rv

l,„r.nv,J auH.. it .xrlu.l... .•l.il-l.vn int.-n-l.-l 1,v 1l... testator to

tako H.it th.' .x.lu.ion i. .inM-ly. as if is Kai.l. in or.l-r to arm.-

ttt a result whirl, is less ineonveni.-nt than ..xt-nainK' th- penod

durinif whi.h th.. .Irss is t.. 1... lorn.-a. Hut. in the present ease,

wher.. (len. is an aecun.ulation .lire.te.l. an-l no one ean, the-et-re

enter into the a.tuMl enjoyn.ent of his share until the ,«.no,l ot

ttceunn.lation has eon.e to an en,l. 1 .1.. no, see th.t there ,s an

v

cnsideration of .onvenien-e. or of lesser ineonvenie, wh.el.

..bliifes me to shut up the .lass until the peno.l of aecmn.ilat.on

,omes to an ena. So far as 1 ean iu.l^e fro.n the expressions use,l

hv the iu,lK.-s in other ...ses, they seen, to he of opinion that he

,,;rioa whiel. eloses the elass is the perio.i when the firs, member

of the .lass becomes entitled to the art.ial possession or enjoyment

of his share I l.ohl, therefore, that all the ehil.lren born .luring

the period of ae..um.ilation ean t.ke/'- »V..,« v }-<.n,, ilSM..,.

2.S I'h.l).m ut pp. 11.-.. M.l; r,i 1. J. Ch. ....,>. at p. .......

Pearson. J. . i.i i i

" 1 f.ke it that is u well-known eaiioii of eonstruetion that when

there il a ^nft to a - l.-s, us soon as the gift is divi.4ble and there

are members of the Inss entitled to reeeive their shai-es. the elass

cannot be added to. This is thus expresse.! by 1 age W<.od, \ .-(-.,

i„ A', SuM ils.i-.>), •,' J. &n. •"•^. 'vt V «•'!
:

' A« l"«g ''^^ " f»"<i

is in hand, the general rule is that new members of the class niay

be let in The time Nvh.-n the m..ney is distributable is the time

for ascertaining the eluss. after which no more can ^.e

Jj^*

"'

Chil.lren born after th." {.n.d becomes divisible are not entitled to

share
' That is a well-establishe.l r.ile, an.l is not to be dei-arted

tllhi till case."-/ /;..,.WV..MISS0)..SC1.D.5..,

at pp. VJti. -ViT ;
-.4 L. J. (^h. tiH. at p. <i4ti, Cotfm, L. J.

"The result is that vou may have to take a testator s death as

the time when the class 'is aseertaim.d; but if there is a life estate

>vhi.h prevents the distribution of the fund till thel.te estate is

over then you look t.. the perio.l of .listributioii, which is. in that

case, the determination ot the life estate, aiul then you tlu.l, not

who the persons who will take are, but y.n fi.x the maximum

number of wimh the class can consist, and the., divide the shares.
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nn far an tripy an- divisildi'. ii|><>ii tliiif f'Vitiiij:. M tiHi'' [in' »i\

ohiltlp'n liviii<r. oiH' iif wlmin \m^ uttuiin'il fui-iity-oiif, it will pt
it« i>n»»-ni\tli ; if iinntliiT ntfuiiiK 'wi'iitx -nni', if will jjit it» "ixtli

nfttTwiirls ; if ii tliinl ilic^ imili-r twi'iifv-nnc it iln.', nni t: kf ii

nIiiiP', iiii'l till- t'liiiil wi'i III- ili\i»ili|r into liltli^. uihI tin' tir>t t«ii

who liavi' liail tlii'ir nixtli >lmri-> wdiiM !).• t'.M.iiil ''iiti ' I'Ui li tu

onp-fiftli (if aii>it)i(>r ^ixtll. anil »'i un. In tin- i:i«i' of u lift'

I'stafi', flic |ii'riiiil of ili^ti'iliiitiiin i> ii>iiiilly tin- ilia'li uf tlir tenant

fur lift', Init the iiciiod ol ili.-trilmtiun is not niii'»:iilly tin'

dctfrininatioii of tli« lift' cstatf. Tlif ii'iin'l at whi. Ii tlir fiiml

hiiM to bi- ilisfriliiilnl ii« tin' tinii' tlial mtiially lia> to In' taken." —
III ir f\ii'il>,i's Silllniiiiit, [|,M!»..] I Ch. !l|. at |i|i. !M1. It," ; ti|

L. J. Ol. IIJ. nf |.. II ». Nortli. J.

" W lii'rt" fht' •'oiii't. a« a niattiT of coii^tnu'tioii, ni!'i\i'-i at the

coiicluKioii that II iiarticular cImsh of |iiT.xiins in to lie 'ifuctitcil

ni'foriliiip to th<' intention ' f the testator, if tlnTr Ims liien an

iniict'iirate enumeration of tin- jiersons eoiniiosii.j; fliat class, tlio

Court will rejeet the enuni' nilioii. I think the |irinri|i|e of the

canes piex no further thai, that."— In /•< St, jil,, nyim, lt,i,iiil,l.si,ii v.

Ihnii/iir, [1H!(7] I Ch. 7-'i, at j). S| ; iKi {,. .1. ('h, !i;i. ,it p.'.'"'. Lonl

lliiSM'U of Killowen, 1^. ('. .1.

"Now. the rule laiil ilown in Ainhrir^ v. /'iirfini/fmi (irnli.

•{ Hro. (
".

(
'. l(t|. has heen re|ieafe(lly statiu to he .! rule niiniv of

eoiivenienee. When the rule is ai|o|itei| the soluliori arrived at is

the result of an enileavour hy the Court to r iieile two a|i|iar-

eiltly iueollsistelif directions

—

the one that the whole class of

children shall take, and tlie other that the fund shall he divided at a

moment when the whole el as.s cannot he ascertaineil. The Court

has cut thai kiiot by dosiiijf the class at tlu' date at which the first

ohiM is to take. I5ut, as I shall show from decided cases, the rule

is never a]i|ilied unless it is necessary. Where it is unnecessary

to resort to it, you j;i\e effect to the disjiosifion as it is. and

directly you find, as you do in this ca»e, that there is a direction to

aociimulate after the date at which the eldest child attains twenty-

one—that is to say, where the fund to he divided is a fund to lie

aggrejjatod and accumulated after that ilate, so that the divisilde

fund is not known at that date— you are driven to the conclusion

that the child who first attains twenty-one cannot have that which

is ajiparontly given to him at that ilate liecimse the sum to he

divided is not then kn<iwn. Therefore, where you find a direct!"-

to accumulate to a later date, the rule in Amlriici v. I'lirfi,
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(1701), :» Bro. r. V. 404.c1(h>m not ap|tl.v."— /»< r, Sffphmt, [V.m]

1 Oh. -S'ri, at
i».

:WH; 7.1 L. J. i'li. :». nt j.. li. llmkl.-v, .1

Law of Semoteneti.

••Til.' nilo whi.li Im^ ulwuv 1 n aj.iili.Ml t i».h (.f r.'im.t.-

II.--* iH Ihin: Y..II .1" n-'t im|".if tli.' U\s ni niii..t.iif'>« int" tin-

...iiMru.tion 'f tin- iiiMriini.-iit. l>v wlii.li \."» '»v<•^.tlKllt.' fli«

.x|.r.,.»Hl int..iiti..ii of til.' t.-tiitur. Y..ti ...k.' I.i- w..nl«, iiii.l

.•n.h'iiv.i to mrivH at tli.ir nwuiiiiiK:, .'MU'tly in tli.- wiin.' nmiiii.'r

im if til. al I..M.II ii.i HUfh i.iw, aii.l ii» if tli.- wh..!- inti-nfiou

.\I.r..M«..l l.y »••• w..r.lH •••.uM luwIiiUy t.ikc .-IT.', t, ! <1» n-'t ni

llmt in .l.-iiliii>,' with w.-nU wlii.li uiv ..l.wiir.- aii.l ;iml>i>.'iiMii-,

wi'ijrlit, .'V.'ji in ii .|ii.'sti..ii ..f i.-iii..t.'n.'SH, nmy not w.iii<'fin..'« 1^.

jfivi-n t.. th.' (Hmsi.lHriition that it i» Intt.T to .».•. timt.- than t..

•h.Htroy th.' inl.'iiti.)ii; hut I <1.. my that, if th.' .•.iMMru.ti..n ..f

til., words iH .)n.' ahout whi.li a Couit w..ul.i ha\.' ii.. .L.ti'-f. tlioujih

I" IV was no hiw of n!m..t.'iu'!.(«.tliat .•oii»tiii.ti..n niniiot Im; alffivtl,

„r wn'stt'd to soiii.'lhiiiK .lilf.-r.'iit, f..r tli.- iMiipo^.' of .-.^capinR

ir..ni tlu- l<,n^c•4U.•notB ..f that '. w."— /•.«<•/.. v. .V-W.// (KM)),

.-• App. Ctt8. rn, at p. 71!i; •'<' I- .! <"!'• ''". '" !••
"''*' ''"'•*1

Selboriif. L. V. cit.-l hy Stirlin;:. J., in /» -' .l/.r/n/. Mmin v.

rmv.wns riHHl :J Ch. 1!»7, at pp. •JIM". -J"! ;
W L. J. <'h. tiTl,

lit p. f)73;'una ,. li. n lioxn,. I.h>,,,l I'/n//>,,s \. Ihns, [iM!»:j]

i Ch. 4!»]. at p. Ht6; <i'2 L. .T. <'h- >'*^1, "'
I'-

'•^*)-

Rule ag-ainst Perpetuities.

" Wo are not nt liherty to inij^.on.stiu.- the will in .inh-r to av.nd

an intestacy resit' ai- from tlu- appli.'iiti..n of that rido [against

perpetuities], any nior.- than in ease.s in wiii.h '/dtx are had un.ler

the Charitable Us.-s A.'t. W.' mu.-t c.instrue the will and aseerlain

its m.aning."-/» /r T>in„!/, [\S'.)U] •,' Ch. 7:i!», at p. 744; ti!»

L. J. Ch. 1, at PI ;{, 4, Lindley. M. U.

"I agree, e.spe.ially in th.> vi-w that, when it i.s i.oi-.vl.le so ).

construe a will as not t-. ren.h'r a material part of it void hy an

applit iti.Mi of the rule a};ainBt perpetuities, it is des.irahle ' . d.) so.

Of course, as the Master of th.- U..lls has sai.l, the Couir has no

right to misconstrue u will with that ohject, hut, if the language

ot^a will is ambiguous, it is right to lean rather to a construction

whicii will undoubtedly tarry out the iuleutiou of the tcstalur, in
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thi- M«niH! that it will tnnki- iiix will <'lf)'i tiial iiri<l not r< ikI'T it Vi>iil

liy titcaiiN lit II <|iii'triii<' l'i''>iii wliii li, if li>' ii.iil known of it, lii-

wmtlil I't'rtaiiily luivi- tli-tirfl tn -.ti-fr I'li'ur."

—

/'k /., .it ji TJ7;

h. .]., lit \>. >, Sir I''. II. .Iiiiii...

Skciion VII.

SI'KCIAL MATTKUS ('oNriNTKh.
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III!

Disiuhei'iting.

T/ii hiir-fit-ldir is iHif illxiiiliirili'l //// a il, •i>.i int/i.-..s linn lir

i-j-jirrsK ifiirilt or mcis. .>rii hiiji/n'rifmn.

"The rule nf law is, tlmt an lii-ir-iit-law .-il'.all in'f ho ilisiiiluritiHl

1)V a ilevisi'. niili'ss tlnTf \»- i-xiin^s woi'ls, m tiic inti'iit of tho

devisor be nianit'i-st ami a|i|iiU' iit."— /A" il. Fiillnuii v. W'ichitf

(1741). Willos, :{it;!. at ].. :{ii'.t. Will.'.s <
'. ,1.

•>T.) (li-fi-at tho h.ir, it must ^inpfar t.i lie tlu' d'-ar iiitfiili"ii of

till- testatrix, colli'ctfd from ilir will, citlu'r liy fxim'ss wcnls i>r

iH'ci'ssary imiilit-atioii. that tho iloviso.. shoiiM tak'-."— A" v.

\\'Ukn,so„ (ITSS,. ,> T. U. •-'•'!». at y. -J^i. <JroM., .1.

" Ajs'I nnfi rule is clear, thnt tho heir-at-law is not to be di.s-
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inherited iinlcss the devisor's intention to disherit him can ho

oollocted from tlie words of the will.'— A/,» d. Mwrr v. M<//or

(1794), .", T. K. •")•"»!', at pp. "jtJM, .-((H. (h-..se, J.

"The rule of law Vjein-;-, that the intent (.f the testator to dis-

inherit his heir-at-law must he eleur and plaiidv appear in his will,

otherwise his heir shall not he disinherited."— 7'/v/// v. Hxiniinii

(18(h;), 7 East, !t7, at ].. lOU, I.awrenee, J.

"The rule of law is peremi.tory, that the heir shall not he dis-

inherited nnless hy plain ami cogent inference arising from the

xvords of the will.'"— /><" v. />//»;/ (ISl }), "J M. i^ S. 44S, at p. 4-4,

Lord Ellenhorough, C. J.

s

3

I

Devises.

General.

(ii iKi-ii/ ilcrixi- 11/ liniil iiivlmloi ni^tiiiiKirii ri<iiij1iMx and kuMlwhl

rsfdftx.

Wills Act, \HM (7 Will. IV. ^t 1 Vict. c. -Jtl).

Sect. -Jd. "A ih'vise of the land of tlie testator, or of the land

of the testator in any place, or in the occupation of any person

mentioned in his will, or otherwise descrihed in a general manner,

and iinv other jreneral devise which would descrihe a customary,

copyhold, or leaselioM estate it the testator had no freehold estate

which could be descrihed hy it, shall he construetl to include the

customary, copyhold and hNisehold estates of the testator, or his

customary, copyhold and Icaseliold estates, or any ol' them, to

which such (h'scriptiou shall extend, as the c.ise may he, as well as

freehold estates, unless a ccmtrary intention shall appear by the

will."

(ii'llinif f/crisr III' nil/ rstiitr iiir/iii/rs mil isliifi' iifif irllii'li till'

fi.s/iilor hiis II i/i innil /iiiiri'r 0/ 'i/i/iniiilnii'iif.

(lilirriil lii'qili'<t of /irrs-oml rsfii/r inrliiilrx jii rxiiiiiil jiropirfi/ iiirr

irliirll fill- tisliifiir liils II i/iiirrill /minr iff ii/i/iiiiiifillilif.

AVills Act, is:i7 (7 Will IV. .t 1 Viet, c •,'()).

Sect. "^7. ' A general devise of the real estate of the testator, or

of the real estate of the testator in any place, or in the occupation

of any person mentioned in his will, or otherwise described in a

general manner, shall be construed to include any real estate, or

any real estate to wliit'h mkii desciiption .-hall extend (as the c;^^c
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may b<'), wliii'li In* may linvo imwcr to iqiiidiiif in any ni:innrr

he may think jirDjx'r, and sliall <>]ii .'a* as an fxtMHticn nf s\icli

power, unless a contvary intention slia apiiear liy tlie nil); mihI

in like manner a lieijUest of the Jiersonal estate ot' tlie testator,

or any lieiinest of personal property lic'scrihiMl in a ^'ciieral manner,

shall he construed to inilude any pi-i-sonal estito, la-aiiy perMinal

estate to wliieh sueli deseription shall exttiid (as the eiM' may he),

whieh he may have power to ajipoint in any manner hf may

think jiroper. and shall operate as an exenition ot such power.

unless a contrary intent iiai shall ajipear hy tlie will.""

"The enactmeiit [l Vict, e Jti, s. -J? I was intmdeil to <:;et rid

of the difference hetween property and jiowcr, ami to make it

unnecessary in framing' a will to refer to the instrument creating;

the power or to tlie actual subject of the power."— //' /< WilLinsan

(ISd!)). L. K. 4 Ch. ")N7, at pp. "^Ml. olMl, Sir ('. J. Selwyn, !.. J.

"I will next iucpiire what is the eilect of sect. 'J7 lWHIs Act.

iS;{T]. It is to he observed that, throii^diout, the lan},'uafr.> of the

section is addressed to becpiests of a ^ivneral description, not to

beipiests of particular projierty."— /** ri linnn.s' Si tlh m' nt Trusts

(18S;i), -i.:) Ch. D. ;il:'., at j.. :ilS; -VJ L. .). Ch. 7">:!, at p. !>>.

"Aeeordinf:^ to its natural construction, this section [".'i of the

Wills Act, ll^oT appears to me to ]ire->Uppo>e tln' existence of

some real estate, or some personal estate, as the cnse may he. which

is at the time subject to a •••cncral ]iowei- of appointiient, and

which, though not the testator's property, is iit his ili>p.isition

under a general pcjwer. A general gilt of jaoperty (h'scrilcd as

his own will then, under the section, operat*- to dispose of the

subject-matter of the power by way of ap[iointment. In short.

the statute alters the law as to the sufficiency of general worils of

gift to oiierate as words of appointment—or rather the presumption

that thi'V are intended so to operate— in the case of pioperty

whieh is at the time absolutely at the testator's disposal. IJut I

cannot think that the language of the section naturally extends to

the creation of property at the expense of another, or to the

imposition of an otiierwise non-existent diargc ujion the projierty

of another, or to the conversion ///" /"/"'" of the real estate of

another into a money-charge which, if and when diargcil. will be

personal estate whicii the tt>stator will have power to appoint in

any manner he may think projier. but which has no existence at

all unless and until" the testator creates it. It seems f.. me that
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wo are asked to iiresuinu tlif intention to create n subject-matter,

in tlie shai)e of jiersonal estate, in order tluit the Wills Act may

operate u]ion it, and tliat this is an extension of thr Act which

its lanpua;,'e does not justify, and whn 1i f;oes beyond the usual

and natural intention of testators to wliieh the Act desired to give

,.(lV,.t."— /» /' Wnlln,rr'x Kshtt.-^ [18!»S] 1 I. 11. l:5!», at ni. 14?<,

141), Fitz( ribbon, L. J. ( ([noted and adopted as expressing exactly

that wliich seems tn be the effect of tiie section by Buckley, J., in

In ,; S>i/ii„, Marshnlly. IfoMri/, [IViOti] 2 Ch. 40i». at pp. 4t)4,

4(i.-) ; 7;-, L. J. Oh. S-J.>, at p. X-^)).

"As I understaml it. sect. 27 of the Wills Act is a rule of con-

struetion. It is a se( tion retpiiring you, wnen reading a will, to

attribute to its binguage a meaning wliich, but for that section,

it would not bear. It is a rule of construction ajiplicable to docu-

ments as to whidi this Court is tlie Court of construction."

—

In ir

in-lsh's S,ttl<m>nt Trnsf., I'ox/frr v. />'A'.v/r, [l\nr.\] 1 Ch. .S!)8, at

p. <)(i:{ ; 72 L. J. Ch. ;i(l."), at p. ;{(>7, Buckley, J.

"Sect. 27 of the Wills Act [1 Vict. c. 2<rt is divided into two

parts, the tirst relating to real estate and the second to j.ersonal

estate. A general devise of real estate is to be construed to include

any real estate whicli the testator has power to appoint in any

manner he may think proper, and a bccpiest of jiersonal estate is

to be construed to include any i)ersonal estate which he has power

to appoint in any manner he may think proper."—/'' rr Sfi/riii,

Marshall v. Jf'oMrt/, [l!»tMJ] 2 Ch. 4o!t, at p. 4(14; 7-") L J. Ch.

«2.J, at p. S27, Buckley, J.

" It has been often said, and is now a platitude, that the object

of the section [27 of Wills Act, 1S;}7J was to abolish the distinc-

tion between property and ii .eneral power over property, because

an ordinary man considers in the latter case that the property is

his own."

—

III rr ./anih, Moihiinr v. Morfiiim; [1!»07] 1 Ch. 44-"),

at p. 441) ;
7() I.. J. Cli. 217. at p. 219, Barker, J.

lU'fixc intlidiit nonit af liiiiitation.

Wills Act, 18:i7 i7 Wdl. IV. .t 1 Vict, c 2()).

Sect. 28. " Where any real estate shall be devised to any person

without any words of limitation, such devise shall lie construetl to

pass the fee simple or other the whole estate or interest which the

testator had power to dispose of by will in such real estate, unless

a contrary intention shall appear by the will."
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Limitation of a Trust.

"In limitations of u trust citlicr of rral or |m'is(>ii:i1 i-.-tatf to

be ilct('niiiiit'<l ill tliis ("oiirf, tin' cMnslruitidii (ni^lit tu hi' iiuulf

ac'cor<liiig fn tlif <'i)ii>tnirfi(iii of lirnitatioiis n\' » Iciral I'statc; witli

this (listinctioii. iiiilcs-i the intent of ti'statur or anilmr of tlif trust

{•lailily apjitiars to the I'oiitrai v."— (I'lirf/i v. /I'l/Jiri,, • 17"i">i, 'J Ves.

Sen. (i4(), at p. <)•")•"), Lord llanhvickf, L. <
'.

Words importing a Want or Failure of Issue.

Wills Act, 18:57 (', Will. IV. .»c I Virt. ,•. JC).

Sect. ",'!>. "In any (li'visc or iMijucst nf real or jpcr.-diiiil cstntc,

till mis 'die without issue. " m "dii' witlumt leaviii','- issiii-.' or

'have no issue,' or any other wnnls wliiuli may import either a

want or failure of is>ue of any i>ei>oii in his lifetime or .at tiie time

of his death, or an iiidetinite failure of his issue, siiall he coiistiiied

to mean a want or failure of issue in the lihtime "i- at tiie lime of

the death of sueh person, and not an iiideiinite failure of liis is.>ue,

unless a contrary intention shall appear hy the will, iiy reason of

suih person iiaving' a jirior estate tail, or of a preceding'- jrift heing,

without any implication arising from surli Wi.iil>. a limitation of

an estate tail to siicli per.son or issue or tit herwi.-ic : I'rovided, that

this Act shall not extend to cases when- sU'li words as aforesaid

import if no issue (h'sciilied in a preceding gift shall he horn, <ir if

there shall be no issue who shall live to attain the age otherwise

answer the descri[ition reijuired fm' ohtaining a vested t >tate by a

pr(receding gift to such issue."

Devise to Trustee or Executor.

Wills Act, l.^;{7 (7 Will. IV. c^ 1 Vict. ,. •,>(!).

8cct. -MK " Where any real e.-tate (other than or not being a

presentation to a church) shall be devised to any trustee or executor,

sueh devise shall bo construed to pass the fei; simple or other the

whole estate or interest which the testator had power to dispo.-e of

by will in such real estate, unless a definite term of vimis, ahMilute

or determinable, or an estate of freehold, shall thereby be given to

him expressly or by implication."
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Wills Act. 1H:»7 (7 Will. IV. & 1 Yirt. c. 20).

S«(t. :{1. '• Whfre ivny rciil estate shall be dHvisfd to a trustee

withniit any exjiress li-uitiition of tiie estate to bo taken by such

trustee, iind the beneficial interest in such real estate, or in the surplus

rents and profits thereof, shall not be given tf. any jicrson for life,

or such benefieial interest shall be given to any person for life,

but the ]iurposes of the trust may continue beynd the life of such

person, such <levise sliall be construed to vest in such trustee the

fee simple or <;thcr the wiiole legal <'stafe which the testator had

power to disjiose of by will in su<h real estate, and not an estate

determinable when the i-urposes of the tru.st shall he satisfied."

"The ;nst section [of the Wills Act, ISHT] is ]>robably another

drafting of the :5()fli, and the same observations ai)ply to that. I

believe the real history of the two sections is. that they are two

drafts dealing wHh the same subjei^t, thoiigh both remain in the

Act of Parliament."— /-nv//'' v. C/rwrxt (\HSl), ]H Ch. D. 499, at

p. .J14 ; ot> L. J. Ch. SOI, at pp. SOS, WU, Jessel, M. R.

Devisee of Estate Tail dying in Testator's Lifetime.

Wills Act, 1S;j: (7 Will. IV. & 1 Vict. c. 2ti).

Sect -i'i.
" Where any person to whom any real estate shall be

devised for an estate tail or an estate in qwixi entail, shall die in the

lifetime of the testator leaving issue who would be inheritable under

sui'li entail, and any such issut^ .-^hall bo living at the time of the

deatli of the testator, such devise .shall not lapse, but shall take

effect as if the deatli of such person had hapiMjned immediately

after the death of the testator, unless a contrary intention shall

appear by the will."

Devise or Bequest to Children or Issue dying in Testator's Lifetime.

Wills Act, 1S;}7 (7 Will. IV. & I Vict. 0. 26).

Sect. V-i. " Where any 'jerson, beiii<:' a child or other issue of

the testator, to whom any real or personal estate shall be devised or

bequeathed for any estate or interest not determinable at or before

the death of such person, shall die in the lifetime of the testator

leaving issue, and any such issue of such person sL.iil be living at

the time of the death of the testator, such devise or bequest shall

not lapse, but shall take effect as if the death of such person had
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happened iiumedintely after the deafli "t thr testntor. unhss ii

eontniry inteutiou shall iippeur by the will."

Conditional Legacies.

Absolute Gift—Gift over on Death.

"There is, in my judgment, no t\n\M tlmt, when ii gift is miiih'

to a person in terms absolute, and tliat is IoUow.mI by a pft over,

in the event of the (U*ath of that person v/' ///'"/" (tliat is to say,

without issue or subject to any other limitation wliieh makes tlu'

death a eontingeuey), the effect of the gift over is />riin<i Jm-ir to

prevent the first taker from taking alisolutely, to convert the

: -^rest of the Hrst taker into one subject to the contingent devise

Ox- bequest over. In such a case there is no reason to continc the

meaning of the word 'death' to death during tlie lifetime i>f the

testator or death during the life of the tenant for life. The only

reason, or the main reason, why that is iloin' in certain cases is,

that the testator has spoken of (U'ath wliii h is certain as a con-

tingency, but when the testator has spoken of death -v/*/' >i,(„li,,

that being contingent, there is no need to render it contingent by

introducing any limitation."—//' i;- Jlni/'nin/, Cmr,, v. L,iHjn„„il

(18S-J), li» Oh. D. 470, at p. 472 ;
">! !.. J. Ch. >V-^, at p. 014,

Fry, J.

Children " en ventre."

"A long series of cases has established that, for purposes of

succession to property on an intestacy and for many purjx.ses

connected with wills and their constructi.m, a child in nnirr s,i

mere at a particular time, wlio is subse(picntly born alive, is to be

considered as ' living ' or ' born " at tlmt time .... /-/•//««. /-^r/V.

in the absence of sullici.'utly weighty consi.lerations to flie

contrary, for the purpose of d.'Volution of pro].erty in roniiectinii

with intestacies (U- wills, no distuiction ougiit to be drawn between

a child born at a particular time an.l a diil' at that time -» ni,trr

s„ merr and subsequently born alive, in particdar. 1 think, with

regard to wills, that they ought to be cn„strued and given eff,.,t to

without making any such distinction, unless the context requires a

distinction t.. be n.p -Vi//m- v. Gi/h^ '. [!!»•»<!] 1 ' 'li- •^«-'J. at

pp. rm, 6')-2
;
7o I .. -m, at pp. • ,

:il:>, Komer. L. J.
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Doctrine of Lapse.

"I think tlmt flic rarios nf Williiniixun v. Xn'itar 18.'iSi, 15

Y. »l r. '.'(iH; /V//7///,.s V. /'/,/////« (1^44). ••{ llniv. -JSl ; \:\ I.. J. Oh.

44-") ; imd /*/ /•' Smn'rln/'s Tnisf (IS'ifl). ,' K. v^ J. •>•'$<•. Imvc

('stii1)lisli<'(l tho rnlf flint, if tlic ("tmit timls, 11)1011 tlic (•(HistnutidU

of tlio will, tliiit the ti'>-l.iti)r ilc;iil\ iiitciiilid not to >:wi' 11 lUfn'

hoinity to tllP lf;.';itfc, litit to i1isiiiiiv^i> wliiit lie i'i'j;iirili(l jih 11

iiiornl olilitrtitioii. wlicthfr it wcri' Ifj-iillv liiTiiliujr or not, .'ind if

that ol)1if,'iitinn sfill exists iit tlio tfstiitor's dciitli, tliiTc is no

ni'ccssiirv fiiilurp of tlif testator's ohjeit nicri'ly hi-i'iinsi' the h'frateo

(lies in his lifetime ; (iml therefore deiitli in siieh ii ease (hies not

.aiisp 11 lajise."- .Sy<m*.v v. TO'iif/. ri!»0»l -' <'h. :i<>. at ]>.
.•!."•

; 7:{

L. J. Ch. •.;'.•). nt ]>. .',:)(!, Farwell. .1.

Connection of Independent Devises.

" The teiiihMiev of iiioileMi (lei isi<iiis (and jjood sense requires it

)

is to read the diffen'iit 'lanses in a will referentially to each otlier,

unless tlicy nro clear;. inde])eiideiit."— /•('/'/ v. Fun/ ilN4S), (>

Ilaro, 4S0," at p. 4!i'2, Wigrani, V.-(^

" Now, the general rule on this siihjeit is well stated in

Mr. Jarnian's work on Wills. ' Several inde]iendeiif devises, not

(jrainniaticallv coniieiteil or iinili'd hy the exi'icsviini of a coninion

purjiose, niu.4 he construeil sijiarately, and without relation to

each otlier, although it may he eonjectuicd from .-imilarity of

relationsliiji or other such eirciinistaiiees tiiat the testator liad the

same intention in regard to Loth. There must he an ajiiuireiit

design to connect them.' 1 have referred to the authorities which

he cites, and they justify the terms in wliich tiie rule is exiiressed."

— /// tr .lohiixliin. C(,rl;,nll v. AV/zV (,/ K.-xr.r
;
1>S4). v!(i Ch. D. 5;{8,

at p. •)4"); -V! L. J. Cli. ()»•">, at jip. 047, ti4S, Ciiitty, J.

Residuary Devise includes Lapsed and Void Devises.

Wills Act, LS:i7 (7 Win. IV. ^ 1 Vu^t. c -^'O).

Sect. "2"). ''Unless a contrary intention shall ap])ear hy tlie will,

such real estate or interest as shall he compnse(l or intende(l to he

comprised in any devise in su<li will containcil, wliicli shall fail or

be void hv reascm of the (U'ath of the devisee iu the lifetime of the
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testator, or hv ro.isnn nf such (lovist> hfinj? ((intriirv fn law or (.tluT-

wisf inraiialili' of takiii)? fITfct, shall ]« inclml il in the n >iil .aiv

(lovise (if auy) ooutuim-il in mkIi will."

Revocation.

Wills Aot. ISiT i7 Will. IV. \ I Virt. r. -Jti).

St'it. !!». "No will sliall hi' r.'Vi.kiil liy any iiiv>uiii|.ti'iii

iiit'-iitioii on thf LM-oiinil of aii altnatiun in riiviini-lanrr«,""

an

Wills Act, is:;: i: win. iV. iV: I Vict. <. •Jdi.

Sect. ".-'", "No will <ir cdilicil or any |iart tlicicdl ^li.iil he

revoked otherwise than as aforesaiil [liy iiiarria<;c, sect. InJ. '•{ hy

another will or codicil e.xeciitid in manner hci-.inhctnic ri'ipiircd

[sect. !•!, or hy some wrilin}; declaring- an intention to revoke the

same ami executed in tlie inannei- in wiiich a \\\\\ i.- hereinhefiae

recjuired to he executed [sect. !l],or hy the hurnini:. tearing, or

otlu'rwisi' destrovinjr the saini' hy tln' te>tator, or hy sonic pcrMin

in his presence and hy \i\> ilircction. with the intention of levokm^'

the same."
" In (healing witii the authorities 1 will llrst read a i)as>aire from

Williams on Kxecutors. :th ed.. Vol. 1, p. Hi.': nth ed.. Vol. I.

p. loS. heeause that passac-c in its entirety, and in particular tiie

final clause of it, has heen most eiiipiiatically and jinlicially allirrned.

It was atlirmed hy Sir James Wilde (afterwards Lord I'enzancei

in LriiiiKj,- V. (!i,o<lliini (ISti-M, L. U. 1 !'• >^ M- •")*. at p. li.'; ''>>

\j. J. 1'. 'is. at p. ••<•, and hy Sir .lames liannen in //* '/'• '/'""/-• "/

/V/'r//<//(ls:4), L. 1(. :« r. ^V: M. I"'-'', at p. loo: \-\ I- .1. 1'. -'-'.

at p. -'4. The jiassape in Williams on Executors is as follows:

'i'lienicre fact of makinj; a suhse.pient testamentary paper docs

not work a total rev(>cation <d' u jirior one. unless the latter

expressly, or in effect, revoke the lornier, or the two he incapahle

of standing together; for thou<;li it he a maxim, as Swinl.iirne

says ahove, that " no man can die with two testaments." yet ai>y

number (d' instruments, whatev.'r !" their relative date, or in

whatever form they may he (so as they he all clearly testam.ntary),

may he admitted to probate as toeether containing the last will ot

the deceased. -Vnd if a subsocpuMit testamentary paper be partially

inconsistent with one of an earlier date, then such latter instrument

will r.-voko the former as to thu^v parts Qi\\y wjicre tliey are mcon-
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,t,.nt.'"-r.»n/.wW V. .1A."/',[1 !•".-.] I'. <lti, at j.].. 77, Ts ;

1

V

l?nriH'H. P.]

7t

"

1 1' 17 at P. 'i-', VauKl.un Willimns. 1.. .1. [Sr.. iiU-. Sim,,son

".
Fori,,.. [VMM] V. .-.4. at ,..

.-.:: r<i I- '. 1'. >»!>• 'J"'"'""

Extrinsic Evidence.

" Sir.Iimii'S llaiiiifii tlwr.' [in hinnr \ l-ti,i,l, (IST'l). •. 1*. I>.

1(1.1. „t p. 1 1 1 ; 4!. I.. .1. 1'. •-'••'. i't f.
•-•<'] -ai-l

:

' I'-.v H'" ^VilU A-t

(1 Vi.t <. -'•>. -^ -") '' i" ''iiii'tiMl timt •• iM. will or .o.li.il or imy

pnrt tlHT.nf".l.i.ll 1... rrvuk...l utlMTwiM. tl.in. uf..n.sui.l o.-.J.v

i.mrria-H or l.v niioth.-r will or .o,)!. il ..x..cut..l in nianii.'r lim-in-

l,,.f()r.''"iv.,.iin.."l." 'n.is l..MV.snntu.i<li.Ml tluMnicstion what will.

iH-inp .lulv ..xr.i.t.Ml. will r.'vnk .arlicr ,nw. I think it dear

that no ..xprt-ss wonls of r.>vocation ar- n.'ccssiry. Th." authontios

iippciir now to rstal.lisli that revocation hy iiniairatioi. is sullicinnt.

On this {.oint I r.'IVr to what I sai.l in />-////'«// v. /,'//'«./» (lf^77),

•> 1' \)X- 4(i !.. .1. r. 0. '^•<-' Sunmii'cl np in tlu' roport of .Inmrr

V. i-fiJ. (\X-,'-y), > V. It. 10(1, at pill; H» 1. .F. !' -'•'• "t p. ^'7 :

' Thi' (pu'stion what instrunionts ur»' to hv ailniitto.l to jirobatcjis

tog..th.T or separately c-onstitnting the testator's last will, is solely

for the Court of Probate, as it was formerly for the Ivel.siastieal

Cnnrt. In considering this question the I'ren.gative C.urt did in

some eireunistances adniit parol ..vi.lenee with respect to the

faetura of tlu- instrument in order 1o investigate i/no <i„lnm the act

was done hy the testator. The sul.jeet was fully di.s.ussed in

Thmi,.' V. AW- (1S41), -J Curt. 7!»'.l. and he <ame to the (inclusion

that where there is something on the fare of th- instrument raising

douht or aml.iguity as t.. whether it was intended hy the testator

to he in suhstitutien for or addition to the pri'vious will, the Court

is justitie.! in having recourse to external eviih'Uee to ascertain the

testator's intentions. In the case l.efore him the learned judge

thought there was no such douht or andaguity. hut th.- case of

Mrtlnwii V. Mrthnrn (ISlT). > I'liillim. UO, commented on and not

disapproved of hy 8ir II. .Jenner, may he referred to as showing

what douht arising on the face of ;he instrument, and taken in

connection with the facts known to the testator, will he sutHcient

to justify the admission of .-xternul evidence. There the testattu-,

having made one codicil, under wliicii his wife and daught.-rs took

certain benefits, after the marriage of one of the daughters made

ft codicil in which, after reciting that he had made a provis •> for



WTU-S. fl(M>

tliin flnii^'litor. prfiif>«»<lffl to nink'^ iliiposition* in fiivmir t>f tli'' wife

im'1 (linijrlitfT* 'liffi'rini.' fr'ni i\\'«i' in tlw first ciilifil. '1 Iii'H' whs

luitliiii^r nmkin^' it iil)siiliit('ly iiiiiiM-^f-ilili' tliiit flif t«'>fiit(ir itiisint

tlu'ir (lis|)(isiti(iti to lie ciimiilutivf. Imt. n> Sir H. Ji'iiii'r iMijnts

out, it dill !i|i]it'ar tlmt if hotli t1ii' cuiliiils lirnl Iwi'ii iirti'il upon

'' tlip prnjici'tv of tlic (ItM'casiMl woiiM not imvc hi-i-n i>i|iril to tin'

jiaynii'tit of all the lf>.'iicii's thnt Im'l l"'<'n pivni." If w.is upon

this stnto of fiictH tliiif Sir .1. Nidioll saiil :
'" Tli" firot iiiMrmiirMit

rfniiiins iincnncf'lliMl inul tlnTc ari- no n-vocntorv wonls in tin-

si'coinl. Ft is i()nt<'nil''il that th<' Toiirt hiis no power to inipiir<>

further, hut the winie rule> do not iipply in ii ease relatin); to tho

factum of file will which wouM npply if the ini|uiry were eou-

eernillf!; the eonstriletion of it. In the Court of Trohilfe the whole

(lupstion in one of iiitenti'ui. The '/////(/"v /< s/'/z/'A and the (/////»i/.«i

n riiiiiiii/i iiri' coinpletelv open to investi<rMtion in this Court. If Is

iidniifted that if there is douht >n the face of the instrument the

Court may admit jiarol evideiir' ." ' That if an authority that in

eases of douht e\ternal evidence is ndniissihle."— /// f/n- hWnlr »/

A„n Fnill, /;///-///, [lIMi:] I>. l-,>.-), at pp. i:ii*. Pil, l:i-.' ;
':^< I- -I. V.

••JO, at pp. o-i, :U, Sir Gorell l^arnes, President.

Alterations.

Wills Aet. !«:(: (7 Will. IV. & 1 Viet. r. ".''ii.

Sect. 'Ji. "No ohliteration. interlineation, or other alteration

made in any will after the execution thereof shall he valid or liav.'

an V effect, exec],t so far as the words or e(fe<t of the will hefore

such alteration .shall not he apjiarcnt. unless such alteration shall

he executed in like manner as hcreinhcfore is re<|uired for the

execution of the will ; hut the will, with such alteration as jiart

thereof, shall he d. emed to he duly executed if the sifrnature of the

testator and ihe suhscrijition of the witnesses he made in the

marfjin or on some other part of thi' will opposite or near to such

alteration, or at the foot or end of or opposite to a memorandum

referring to such alteration, and written at the end or >ome other

part of the will."

R R
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Vtrnthxh,! afhrahmiM ,„i,i nihr/him/i,,,,. Hninl, n, Ihr iiUnirr of

rri-l-mr, or as „ „nnn,/ r»/r, h,' ,>rrs„w,<l /<> hin- /»<u mwh

ilfirr ixniiliiin.

•• r,.,,„r V. Itorhll (
IHll-ti). I Mo... 1', ('. U'.t. .!.•. i.l."l that uh

a pn.-ral rul... in tli- uJ.s.'i f -vi-lm-... unatt-st...! alt-ratinUH

aixl mt.Tlin.':.ti..i.s ii.uxt h.. pivHuin.^l L- liav U'.-n iiiii.l.- uft.T

excHUtioi,. I tl.ink tl.ut in fliis .„>.., Im.w..v.t. I mm. n-t »H.un.l t..

draw tl.Mt piTMiniptinn. T-.r 1 .on.vixr that th- <'..i.if is not

l„v.l«..hMl l.v tlir nh-.i„.. ot .lir.Mt .•Ni.l..n..>of th.' la.t fr..n. 'on-

Bi.hTing th.-'natm.- ..!' th-' int.Tl.n.nti.m an.l ti... intfrnal .m.I.m.. .-.

if anv. funiisli.'-l U tl ...nm.nl iiM.jf."-//. //- <i'""'^ -I f'"'''l'

(IsiS). 1.. U. 1 I', i^ 1>. "^J^l. "t !•• 'I"'; =' '• •' •
'''•

'" !'•
"'•

^-'mJ. 1*. Wil.l.'.

n,' oii'is II, s „„ tl,i- i«uhj >rl,o xuis to i/rrin- a„ nlnintm/r from

,i„ ,il/rr,ifi",. i„ a iiill to s/,o,r llnil th, ,ilt,r,itloH laix miul.

hvt'oir till I i-iitioii "' t/i, ,nli.

" In til.' iihs..n<r of .vi.l.nc.' tlxT-' i>. in fr.'n.Tal. a i.rminii.ti..n

tliaT all alterations nuuh" in a will w.-iv nia.h' aft.-r its .x-.ution.

Th.. authority f..r this is rV,/'"' v. /<'"'/.'"
'
1"^< •-'>. » ^'""- ''• *'•

41') l$ut til.' .111.' is s..m.'\vlmt .litlVniitly .'Xi.r.'ss.'.l U th.! late

Loril ('hnn..-ll..r. th... Sir W. 1". W.m,.1, in »V/»„/,.> v. .Uht,w

(IStid). 1 J. ^^ H. 11-.. U.- th.iv L"t !'• "^] '*"'"'• "^ '^" »"*

think that it is .luit.' a .-..mMt ni...l.' of statin- th.' nil.' of law t.) say

that alt.'ratioT.s in a will urc i.rfsuni.Ml to huv.- h.H.n mad., at one

time ..r another. Th.' .'orn-.t vi.'w is that the onus is east upou

the imrty who s.-.'ks to .lerive an a.lvanta-.' fr..n. an alt.-ration in

a will. t.". a.l.lu..- some evi.leu.'.- fn.ni whi.h a jury may infVr that

the niterution was ma.l.' h. for.- the will was .'xe.'uted. I .h) not

eonsid.T Ihat th.. Court is h..un.l t.) say that it will i.resuine su.h

alterations to hav.' h.'.'i. made, .ith.'r before ..r after exeeution.

With regard to a will I do not s..e any nee..ssary pn'sumption of

the kind.' Th.' onus, th.'r..f..re, lies on those who as.ert the

alteratior to ^how that it was made before the ex.rution .)f the

will Stated. ii..wever, as th." rule g.'uerally is, that there is a

presumption that alt ..rati, .ns on the face ..f a will were ma.l.' after

its exeeution, this j.resumptiou may be rebutt.d by evidence of

declarations made before and n..t after the execution. Do,' d.

Hhallrrox^ v. Pah,„r [\><-A), Hi U- 1^- '•*'
:

•-'«' 1- J- ^i- ^- •''^'

"
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L. J. P. 17. at p. 17. Sir .1. Iluim.'ii.

Revival.

WillH A.'t. is:i7 i7 Will. IV. .^ 1 Vi.t. c '.'i;,.

StM't. ".'"J.
•

N''> will i>r I'lnlii'il nr miv purt tlu-ii'nf wliiili »lmll li»'

ill aiiv niiiiiiit'r ri'Viiki'il. kIiiiII Im- i-fNivnl i.dicrwiHi' tlrm \>\ tin'

ii'-4'\i'ciitiiiii tlnTi'of nr liy II fi'liiil i'\<'iiifi'il in iiuiniMr Ii'Iimii-

Iti'fciri' ri'i|iiiri'il jsrct.!*; hikI slmwinv' mi iiitfiiti'iii tn rivivc tin-

siiiiic; mill wIh'II miv will or KMliiil whidi slmil lie piirtlv rcMiki'<l

mill iifti'iwiifis wliully ri'Viik.il >li,ill In' nviviil. muIi n-viviil >liiill

iiiit t'xti'iiil til ?^ii iiiMi'li 'liiTi'iil MM sliiill Imvf Ih'iii I'l'Viiki'il lii'fnri'

till- rrvnnitiim III' till' wlmlf tli"i f. iillli'^i mi iiitiMitiiin to tin-

ooutriirv liiill 111' ftliDwn."

Republication.

" Tt si'cnis t(i iiK', tlii'ii. tliiit ill i.nliT tliiit r<'|>ul'liiiilioii niiiy Iw

iiiililit'il. .siiiiii'tliiii;; lllU^• lif t'l'iiml in tli<' sitiiihI t«'sl;iiiiiiitiiry

instninii'iit from which tin- intVii'iiii' run he ilriiwn thnt, wlii'ii

niukiiif; mul cxiTiitiiifir it, tin- tt'>liitiir • • niisiili'it'il tln' will !i> his

will."'—/,/ rr Smith, It'll,'- V. /.V n.-<lMli. \:, Cli. I). I!:!-.', lit

ji. (;:i!t; (.(» L. J. Ch. "iT, at y. (id, Stiiliii>>;. J.

Wills Act, is:57 (7 Will. IV. »^ 1 Vict. c. >(\\.

Scot. ;54. "Every will rc-cMMutcil nr rc|mhlislic.l or revived hy

any luilicil sliall. fur the imiiiuM's nf tliix Act. l.e .Icnieil tn have

heeii niaile at the time at which Aw same shall he so re-e.vecuteil,

republished, or revived."

Incorporation of Instruments.

Whirr thi'ii- is II nlrriiiir in il ilnh/ tjiriitcil fixtiiniriifnril

iliii-iuiii lit til nil nsrirtiiiiiiilili- irisliiiij iiiiiiltisliil irriltiii

iiixtniiiiiiit, /iiini/ iriili lur '« ii'/iiii>:-^ili/r ti, imur/ionili 'hi-

hitti-r ill till- I'lii-iiiii-.

"The rule of law is that an iii.striinicct, jnopeily attested, in

m-der t(i iiicorjii irate anntlier instriinieiit. iMt atte.-t'Ml, .niisi disciihe

it so as to be a maiiil'estatiou of what the paper is which is meant

K K '.^
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to bo in«.nH.nit.Hl : in .... ». .1 w„y tl,.»f tl,.. C.M.rt -nn »..« ..n'l.-r n..

mirtiik.." -.s«""-' V. /•».'/'"" (IHOli. ti v.... .'MiH. at ,..
.<l... I^.nl

KMnn ...i....l l.v (•,./...,..-llur.l.v. M. H.. iu r»'V,r„/,/
'y'-f

"'

.>W/A UV/A- V, r-n,l,„;
1
l""M 1' »

»'». " 1'
I »

»

•• " '' •'
'

•'*•

'
" A n.f..n.n..- it. « will n.i.v U- in -..l. t.rn.s nn to .X.1...1.. ,.nr..l

t..Htin.nnv. a. wImt.. it i. to ,...,..•. not v-t writt..,.. or w ..T.- the

,l..M.ri,.ti;.. \* ." v,.K».« ..^ to 1,.. in..,.,ml.l.- of l...,np ..,,,. .-l to an,'

in«trnn..nt in ,....ti...lnr. l.ut tl,.. .n.tl.oriti-s ...... . l.-.rl.v t.. ... ub-

li.h tl.ut wl...r.> thrr.- i. .1 r..f..r...„ .. t., .....v writt... .lo.um.nt ..«

tl..... ..xiHti,.K in ....•». t..nn. tl...t i. i. ...pul.!- ..f »-.,.>r ns... u.n...!

mrol ..vi.!........ i. a.ln.i..il.l.. t.. a......tMin it. -Ml-n v A/-/-/.,,/.

(1^:.S). II M..... 1'. <• »-'". Ht 1'. »."'l. 1 1 KioK-'l''^"- 'I'l'v.nnK

tli.'oi.inioi. of tl... I'rivy <*o'ni.il.
., , »

"Tl,.. r..H..lt of tl... u..tl...riti..s. »M,th l...for.- an.l .....•." tl..- Into

A.t (WilU A.t. |s:«:i. ai.iH'ar- t.. 1..-. ti.at wl....v tl...r.- ^* a

rof..n.«.... i.. .1 .l..ly ..N. 'ut.-l t..>ta,n.-..tary instr..n..M,t to a,,..tl....-

tc..t.......ntarv in.tr......nt. by ...-h t....ms as to n.ak.- .t ..a,..U.l.. ..

i,l..n»i(i.ation. it is n.^.-.^sarily a sul.j....t lor parol ..v..!......-, an.l hat

,.h..i. thf i.a.-..l . vi.h....... sMiU. i..ntly proven that. 1.. tl... .x.stn.K

eir...unstan....s. th..,v i^ n- .l....ht as t.. tl... i..str..n.....t. |t .s no

ol>j,...ti.,n to it that, hy possihility. .•in...mstan....s .n.gl.t have

exist.Hl in whi..i. tl... i..st.-,..n....t .•..|V.r...l t.. ...nl.l not hav.. Wn
ia..ntiti...l."-.l//." V. .1/-/.W. (lM.-iS,. 11 M..O. \

K v., .i

J,.
4(11, Lor.1 lvint,'s.h.w,., .h-livrin;,' tl... opinion ol tl..- i nvy

""Tt'se...ns to n.o that it has I n ..stahlish...! that if a testator,

i„ . t..st..n...ntary pap.r .l-.ly ..x.v,.t...l. .vf..rs t.. ..n ..x.stn.g

un..tt..st...l l.i.p.'r. tl... instr..n...nt s.. r..r..nv,l t.. h-.c.-m.-'s p.»rt ..f h.s

will • in ..th..r wor,ls. it is in,.o,-ponit...l int.. it :
hnt it is ..h..ir tl...t,

in ..rd..r th.it tho inlonnal .l....,......nt sh....l.l h,. i....orporat...l ... the

vali.nv-.-.v...ut...l .hu.nm..nt. tl... latfr in.ist rel..r t,. tin- lorn...r .is

a sv.it..... inst.„n...nt th.... ..xisting-that is. .it th. tune ol exe..u-

tion-in sn.h t..n.is th.it it ...ay he as.....tai.,...l A lea. ...g case

upon this s,.l.j....t is All.., V. M.MU (l,-.ys,, 1
1
Moo. I

.

L A
,

aul it is .lesiiahle .ils,. to vAv, to h> thr ;,uo<ls of Man, S,ml.rhn.,l

(,H.;tiKL.Riiv^Mi''N:^^i-.;i ^^;'^;-^''^;7';-

L/w, [l!Mi2] W •i^J.S, at p. 240; 71 L. J. P. 1^^, at p. U>4,

(Jorell Barnes, J.
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SKfTltiN VIM.

coNhl'I'loNS.

Conditioni Precedent and Siibiequent.

Till Mllllir iliii'l- III <l ilill iil'lhl il riiii:l,hi:li jiiili ill III i,r ^llli'.iijiii III

illTlilllllill III llll llillllll III llii mil III III Ifli li-lilliir.

U'/lil'i llll II ly il i/ill mill II iiiiiililiiiii iiiiidiMmIi III iiilh uml

II iiiiilmiiil III sill II ijill, llll llillllll mil IS iiliiillii iiiiil . I'mim

llllllllls .111111111111 III ullnll lljillUll In illlllll jll'l nulls l/llls, </»'.'

mil llillllll ii/inii /iiiiiiirnli/i/.

Wlliiiii lisliilisliili IS III III ili/iiiliil III/ Il iiiiiililiiiii nil II mil.

liiii/iiii) Hull is III IiH/i/ii II iilli llillllll, Hull I iiiiililiiiii iiiIIhI

III siiili Hull llll' i'liinl iiiii sii liiiiii llll I'l 1/111111111/, jii'iiisrii/

mill ilisliiii Hi/, ii/iiiii llll liilfi/ii mill/ nt illnil i ii iil il mis Hull

lliv jiri Illlllll/ II sliil I sliili nils III ill II iimiii .

if 'III rr llll- liiiii/iiiiiii lit llll II ill iliiil llll mil iilii'ii III llll lisliiliif

nilniil III ll ill rims " iljiim iiiliililinii in In In iniisnli nil us

liii/iiisiiii/ Il liiiil mill iiiil lis I iiiiililiiiiis Illlllll liilii llll isliifi

mil III llll ill risii if hr iliiis mil iinniili/ mill lliiiu.

Il llll 'iiliiiUnii III Hir li^liiliir 111 I lull Ill-Ill III/ llll iinrils hi'

lull Usui is iiiiin I iiii^isli III II, III llll •llillllll till, I II'

mil nihil llll I Illlllll mil III III II iiiiiiiiliiiii siilisii/iii III nilliir

llnlii II nimliliiiii fin 1 1 ill III, Hull, ll llll ii.ifils nil iii/iiilili

nt' lllllllillilnl liiiHl iiili ijil-ililli'iis llll Ciiiirl iilli/lil hi Imlil

llll iiiiiililiiin III III II iiiinliliiiii siilisii/iii III.

Condition! " malum in se " or " malum prohibitum " or impossible^

" All lOIulitloliH illlllfXCil ti> otllfi'^, lii'illj.' (i)lll|illl.-olV tu ciHli|ivl

ll niiiii t(i llll itnytliiii;; tliiit is in its uutiiii' •rooil ..r imlitl'i'iviit. or

bt'iiijj ri'stvictivf tn restniiii nr tml.iil tln' ili.iiijj of ;mvtliiiijr which

ill its nutlUV is imilnni in sr, ii.> ti) kill ll lililll, or the like, "P iiini'iiii

/ii-iiliiliil IIIII, liciiij,' 11 tliiii;: ImliiiMtn Ly i\ny i-tatiitr, nr the liki'. all

such eomlitions iiic ^ihmI. iiiul may staml with tin- ••.-talcs. I'mU if

the matter of the cuiulitiim tcml to provoke or iiirthcr tin cloiii<;

of some luilawfiil act, or to restrain or foiliiil a man tiie iloinp- of

Ilia ihity ; tlie coiiilition for tlic most part is voiij."—Shcp. Tom h.,

ji. VVl (citeil in part by Swinfen Eady, J., in In n- Jlnii'l, [1!»US]

. 1 Ch. -im, at p. ;JM); 77 L. J. t'ii. --'(jj, at p. :.'li(i).

•* All couiUtious auuexed to estates that lontuiu m them niuttcr

AiOr^l^JWJ IB fl
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at the tinio of niiikinp of tlicni impossililo 1o l,p dono. aro voi<l. . .
.

And ill tli.-s.Miiscs also if tli.Moii.litioii !»• siil^siMiuont, the I'oiidltion

is void onlv. a..d tl.c otat." is alisolut.- : mid if the .ondition bo

preccdnit.tlu' cmditioii and tl stat.> l.otli aro void
;
for an .'slatp

can n.'itli.T.oiimi.'n.c nor incivas.- u]M,n an inii.ossil.l.' .ondition.

And if 111" thin-- to 1m' doin" liy flif con<litioii Iw jwissilili- at tin-

tiiui' of til" iiiakin- of til.- .•ondition. an.l .lo aitorwards liy the act

of (lo.ll.'-om.- iiiiiiossilil.'; the •onditi.m is hcioni.' v,.id, an.l tlic

esta' alisolut.'."— //"'A, pp. 1
•">'.', \'>->.

•' In .as., of a f.M.tfin.'nt in f.M> with a .oiulition siihstMpi.'nt that

it is inipossihlc. the Stat- of the f.M,11V.. is ahs.)liitc: Imt if tli.'

con.iition i.ivcc,l..nt \»- ini].ossihl.'. no stat.' ..r intdvst shall grow

th.ivuii.m. an.l to iilustrat.' th.'s.^ hy .-xami.l.'s you shall nnd.-r-

stan.l. If a man b.' l)..iin.l in an ol)li-;alioii, \.-., with .M.nditi.m

that if th.-ohli-or .1. g.) from the Chunh ..f St, r.'t.'r in Wcst-

minst.'r to th."
( 'huivh ..f St. iVt.-r in Uom.' within tliivc li.nirs,

that tiicn tlic ohli-ati.Mi shall he v..i.l. Tii.^ ...iiditi.m is void an.l

im[".sMhl.". and ih.' ohlieati.m stand.'th p..id. An.l so it is if a

fe.dfmcnt h<- ma.l.' upon .•oiulili-n that th.- f.'olf.... shall fro as is

aforcsaiil, the state of th.- iVotf-'.' is ahs..lut.'. an.l the condition

impossihh' an.l v..i<l Uut it is .nnuiioiily hoi.h'ii tiiat if th."

comlitioii .)f a iM.nd. Sir. h.. a-ainst law, that the hoii.l its.'lf is

y.ml. I'.iit h.Mvin the law distin-uishetii h.'t-.v.Mii a .mKliti.m

a"-ainst law for the .l.>ine' of' any a.t tiiat i^ i/iiiii ill ••' and a

condition aj^'ainst law that .M.iie.Tiieth n,.i anythinjr that is //W/n«

i,i .sr). hut therelorc is ajrainst law, Im.mus.' it is eith.T rcpueiiaiit to

th.> State .>r against som.' maxim .)r rule in law. And therctorc

tl .mm.m oi.ini.m is to h.. uii.l.Tst.xul .if on.litions against law

for the doing of s.imo act that is ma/iiiii in --r. and yet th-rein also

the law distinfruish.'th. As if a man be boiiii.l upon conditi.m that

he shall kill 1. S. th.' h.ai.l is v.m.I. But if a man make a feoff-

ment upon .'on.lition that the fe..tV.M' shall kill 1. S. tlie .'state is

absolut(> an.l tii.' comlition v.ii.l."'— To. Li//. 'JlMi b.

"I know of no words that . ith.'r in a will or dee.l ncessarily

make a .on.litioii prece.lent. but the same words will ."ither make a

con.liti.m prwr.h-nt or subs.Mpi,.nt. ac.'onling t.i the nature of the

thing an.l the intent of the parti.->. If. th.'refore, a man devise .me

thing in lieu and .onsi.lcration of an.'ther, or agree t.) do anything

or pay a sum .if money in .'onsi.b'ratiou of a thing to be done, in these

rns.s that wlri.li is th" ,.>iisi.hrati..n is looked up.m as a .'.mdition

preceileut."—^l'//rr/c//v. Vrmon (^I7;W), Willes, I-JJJ.atpp. 156—8.



WILLS. (.1.)

Condition Repugnant to Gift.

•'
I liavc liiiikcil iiiti' the ciisi's tli:it 1 . V-c-ii imntinticil. iiikI

tiiiil it liiiil ilnwii IIS n villi' Ion;; ii^'n .li.lisli.Mi ;' i' .-ln'ri' tin if is

II ^ift witli ii cMiiilitidii iiic'iiisistciit \ii'. .iU<\ i in .iniit tn siidi

pift, tlif cDiiilitidii is wholly voicl.'" - //'(//./, \ . / nifu \7'>7 . '-i

\vti. •V2-'>, at \>.
;!','•'), lionl Alvaiilcv.

Possible and Impossible Conditions.

"If a coiiilitioii lie, to ilo ii tliiiij; wliirli liy no lui'aiis can lie

(lone, it shall lie saiil to ]» an iiiiiios>ilih' .oniliiioii ; a-, to o-.i lidni

London to Itoiiii' in three hours. 'i'o ii>,^ii;ii a eoiiiiiii>>ion of

liaiikiiiiit ; fiii- the ioiiinii>.-ion cannot h. i—i^iicl. Hut if the

condition lie iiiiin'olialile. and out of liis
|
ouer t(j do, yet it >lcall

not l)e said to he iiiiip' 'ssilile. As, if the ronititioii he, that a

niiinied man shall marry sndi a woman : foi- it is ]ios-ihle that his

iire.seiit wife ma\' die liefore him iiid the other Wdnian .... So.

thouo-li it he out of hiimaii iiower ; as that it shall rain to-moirow
;

for it is jiossihle."—Com. I>ie. tit. Condition. 1 >. "J icittd hy Lord

Crunworth, V.-C., in /-> ' /»/' v. /v'/ / j!n,in,ioir \l>'>\ :. I Sim. N, S.

4()L at \>\). 4!IS. fllit ;
-20 L. J. C'li. ti).'), at p. ti-Vj).

" 'When the condition is extreiiii'. that is to say. either ne<e.vsary

or imiios>ihlc. such condition hin<leieth not the h'^ratary. hut that

he mav rei'over the Icf^^acy ; hut that imposMhility is with this

limitation When the condition is not illllM)^^illle at tir.-t, hut

liecoines inipo.ssihle afterward>. for then it is not void, hut makes

the disposition void .... The.-<e rules anne.xed to c..iiditional

legacies seem estahlished on "Ti-at autiiority, and founde<l on ffxtd

sense. For if I annex a condition to a le^-acv, impo-siblc at

the time of imiio>int;- it. the le;.;acy can never take eifect. <'on-

setpiently it is repuernant. as if 1 give A. 1(MI/. .v/ nmrr ,l,il,int, si

n,-liiiii iliijitd iiUiijinl : hut if 1 e-ive a legacy upon a possihh' event,

that is not repuenant to the nature of the gift, hut only eoes in

restriction of the testator's heiiovolcnce ; and n<i ]ierson has a right

to impose a measure iii>oii the testator's generosity, or lo say that

the condition imjiosed is whimsical or cnpiicious. "—/.'"///,« / v.

rr/(vW/.v// (170S), 1 Eden, !)!», at pp. IKi, 117. Lord Norlhingtou,

L. C.

.'I'sHai"
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A rniii/ifioii nr/fliiixf jtiililir imlirii or flic /toh'i'i/ of 'lir livr ix iUitinl

<i)iil mill.

"This «l(>.triiie of tln' jtiihlic fj-ood c.r tliH public safety, or wlint

is sotnetiim's ciillcd ' |>ul)lic ])oli('y.' bciii<r tlio fmimlation of liiw. i^s

sujiportcil liv iliMisioiis in mcry branch of tho law; and an

unliniittil inmihcr of cases may he cited as directly and distinctly

deeidhip u]ion contrads and covenants on the avowed broad

ground of the pnlilic <jood, ami on thiit alone; and tiic name and

autliority of nearly all the preat lawyers wliose decisions and

opinions liave been extensively reported i will lie found associate.l

with tliis doctrine in some shajie or other. It is distinctly laid

down by Cr)ke [tilia]. ' nihil i/>i(i<: i-^l iiinuin ninis rsl lirifmii.' It is

above a iiundred years at.'<. tiiat L'ird I lardwii ke, in Tin Earl n/

Chcstrrfiilil \. ./fiiisn, (17-")il), 1 Atk. :'.(li. at p. '•rl. thus expressed

himself in givinjr judirnient, alhidinjf to niarri!ijre-hrokMj,'e honds.

The Court "relieves for the sike of the imhlic as a peuoral

miscliief.' May I venture to ask your lordships whether )ieera};e.

brokajre bonds would be entitled to frreiitcr favour!- Lord liard-

wicke continues: 'So in bargains to procure ofHccs. neither of the

parties is defrauded or uuai)prized of the terms, hut it serves to

introduee unworthy objects into ])ublick otfico . and therefore, for

the sake of the puhlick. the Imrgaiu is rescinded.' And again :

• Tolitieal arguments in the fullest sense of the wonl. as they

eonc(>ni the government of u nation, must [be], and have always

been of great weight in the cousideratiou of this Court, and

though there may be no dolus miiliis in contracts as to oth.cr

persons, vet if the rest of iT.ankind are concerned as well iis the

parties, it may ]>roperly be said that it regards the public utility.'

So in Lairfoi, V. Lnc/oi, (174;ii. :! Atk. l^i. at p. Hi. the same

eminent judge said; 'These reasons of public benefit and con-

veni(>nce weigh gi'catly with me, ami are a primipal ingreilient in

my ]>re.sent ojiinion.' " /v/i c/o// v. Eiirl Jiroirnloir ( ls.):i), 4 11. L.

C'a. I, at pp. 144, 14o; •-i-i L. J. Ch. :'.4S, at p. :iS.",, Lord Lynd-

hurst, L. C. li.

"The conclusions to which 1 hav arrived, from the decided

cases anil the principles they involve, are that all matters relating

to tlie jmhlic welhire. all acts of the legislature or the executive,

must be decidetl and dcterriiined upon their own merits only."

—

11,1,1., pp. 149, iod; L. J., at p. ado.
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Conditions Subsequent.

'
I know. li\ fill- aiitlidiitics wliiih linvt^ hfi'u n fcircil !", tluit

i'Oii(litii>ns wliicii wcif intcmlcd to ilcl'i'at iiii t >tiitc luivc ilitVati d

an estate in continficncv just as iiiiuli as a vi'>tc(l csiiitc: tliat tli.v

are odions, as it is >a:il. in law, ami a> if is also >!iiil. liv e.|iially

high authorities, tlie Institutes anil .nA'/'/z'/'/Vv Tourli>tMiie. that

tliev must be suliniitted to strirt (onstiiiction ; that is, you are not

to "-ive a favourahle construetioii to a jiidvis<i tiie oKjc 't ot whii ii

is to defeat an estati- ahead v created ; hut that, if that estate i-

to he defeated, it must hi' so hy ihar and e\]>ress terms, within

the limits ot tile instrument creatinj,' it"— /•.'/'/''" \- /-""'

liru,n>l„ir (js:.:}). 4 11. L. Cas. I, at ].. -,'•»>
; j:; L. .1, ( ji. :ws. ,it

ji. 4(1'), Lord St. Leonards (referreil t(, hy Fry, .1., in /" /<

V,sru,nit i:.n„i,nih llMS-ii, •,':! Cli. D. 1".S, ,it ^y. ItiJ, hi"); -V,'

L. J. Ch. 4'J(l, at JI. 4--'Ji

"There i.s no douht that, generally s]i(akinjr, conditions suhse-

(jnent which o|ierate to annul jirevious gifts, are not looked u|Min

fa\ourahly." - Ihiimv %•. Dhhm (1»'>'J), -^ >Sm. \ (lilf. XI. at p. J7,

Sir J. Stuart, V.-C.

"I consider tliat, from the e" '
.: times, 'Ww 'it the ciinlinal

rules on the suhjeet has heen thi where a vested estate is to

be defeated by a c jndition on .. .igeney that is to haiUMn

afterwards, that eondition must "be such that the Court can >ee

from the beginning, jirecisely and distinctly, u)ion the hai)]i.ning

of what event it was that the preceding vested estate uas to

iletermiue."

—

CknrriiKj v. Ellison (1851)), 7 IL L. fas. 1<U. at

1>. I'i'*: ".29 L. J. Ch. 7tjl, at
i>.

7<io, Lord Crauworth uited hy

Fry. J., in /// /v Vi^coiiiif Ej-iiioutli ^ 188:5), ij'i Ch. 1). l'*^, at

p. ]()•. ; o-J L. J. Ch. 4-JU, at p. vn).
" Wo have the authority of Lord St. Leonards, the highest,

perhaps, of the present day with regard to the law (d' real jiro-

perty, for saying that the tendency in modern times has hein to

depart from the strict interpretation adojited in earlier periods of

our law, when these matters were considered <iuly with rchrenct

to the common law; and that, where the language of the wHl and

the intention of the testator admit of it, these devises ' upon con-

ilition
' are to be considered as imposing a trust, anil not as condi-

tions which take the estate out of the devisee if he does not C(jmply

with them : 1 Sugden on I'uwers. 7lh ed. 1-'-'."— If'il;//il v. U'il/.i'ii
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'WW), -2 I?. ^^ S. ->:V2. at p J')-'; :n F- J. <i. H. 7, at p. !»,

Cdckbuni, <'. •'

'• \.m\ Mn<cl<-Ht'l(l, whfii Cliief Jiisficc of the Uucfu's Id-iioli,

in til.' celcbiat.'d ( aso r.f Mi/</„/ v. llri/no/./s (1711), 1 I'. Wriis.

181, described vtTV <l<iiily wliiit arc eoiulifions wliicli fliall be

cousidert'd to lie ii. valid; and (at y. 1><I»( ln' sii'l : "All tlio

in:stanci'.s of conditions a^^.imst law in a jnojicr sense arc rcdncible

under one of these heads:— 1st. Either to do something tliat is

ui'i/i(ii> ill xr or iii'i/iiiii /iro/iil.ifinii. -'ndly. To omit the doing of

something that is a duty. :irdly. To encourage sucli crimes and

(miissious. Such conditions as these the law will always and

without anv regard to circumstances defeat, being concerned to

renMve all temjitations and indu -ements to tlio,-e crimes.'
"

—

iri/l,i„.s„„ V. Wilhiiisoi, (1.^71). I,. U. 1-,' K(i. <)t»4, at [.. tJOS
;
40

I,. J. Ch. J42, at p. -'It, Sir John Stuart, V.-C

"Certain passag-s in some of tiie autiiorities whi.jh speak of

some imi'ossible conditions as not being enough to defeat a gift,

oven when they are in form precedent ; the re^d meaning of which

is that a conditirni may he e.\prp.s.sed with relation to s.mie matter.s

which are of such a nature that there is no condition at all uidess

those matters exist."— l^/"- v. ('iiinrsifi/ Colhiji, ImihIdii (1'^7;{;,

L. 11. 8 Ch. 404, at p. 4(il, lior.l Selborne.

•Manuan on AViUs [4th ed.. Vol. "J, p. \1\ ")th cd., p. S-ri]

states the law, adopted from the Civil Law, to be that where a

condition ]irecedent Is originally impossible, or is made so by the

act or default of the testator, or is illegal as involving innhnii

ttni/iiliifinii. the befpiest is absolute just as if the condition had

been subsequent ; but that, where it is illegal as involving iitn/iini

in .SY. the Civil agrees with the Common Law in holding the gift

and condition void. This law is recognized in Williams on

E.\e<utors ((Jth ed., p. 1174; Sth ed., pp. V2»^^, l-'70; !»ih ed.,

pp. 11-J7, irJf^).'"—/" '' Jloon; Tiiijfiin' v. Mnrniitnhir (ISS.S), ;5!)

Ch. L>. 11<), at p. 1-,'J; 'u L. J. Ch. -J'^ni, at p. -Vl-i, Kay, J.

"In one sense the rule rejecting certain conditions, which is

borrowed from the Civil Law, is a rule of construction. That is,

when vou find a legacy coupled with an invalid condition, the will

is to be construed as if the condition was not there. liut,

obviously, it must first be determined whether there is a con-

ditional legacy ; and the construction for the purpose is inde-

pendent of and must precede tlie application of the rule."—//( ir
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Mnoir, Ti'iffnrd V. M'iioui>il,,< (|ss>). ;v.i Cli. 1). llii, at |i I'J-". :

oT T. .1. Cli. .CM, lit p. :V>"), Kiiy, .1.

"Tlio rule is thus statod l.y Mr. .Iiiriiiaii i Uli >-\.. X'd. •.', |'. I.';

5th fd., jip S.VJ, S."):ii :
' I'mt with ri>|it'rt t^. li';.',iiir> mil ..f

jicl'snniil >'stiitt', the ('ivil Law, wliiili in thi- ii>|n'rt \u\s lici'ii

ailopti'd hy Courts uf Ivpiity, dillVrs in sunic ii'S|iiMt> from \\w

Coiiiniou Law ii; its trfatnu'iit (it cuiiditioiis pri iiMJciit : thi' ruh'

of tho Civil Tiinv liciiijj that wlicri' a loiiditioii piii fdrut is

ori^dnally iiii]iossiMc, (ir is luadi' sn l>y tlir ait nr ilitanit ot tlir

testator, or is illi'<jal as iiiviilviii;; n-iilmti imiliihll ,',ii, thi' l.i'cjUi'st is

iibstihitc, just as it the conilitiou iiad Imi'Ii suhscijui'iit. Hut wlicrc

th<' pHrforrnaiicc of tiic condilioii is the sol inolivc of tlic lit'(|uist.

or its ini]io.«sihility wiis uidvuowii to tlic t-tator, or the londitioii

which was j)ossibh' in its ereatioii has siiic(> hiMoni" im|io»ilile hy

tlie act of (iod. oi- wliere it is illefjai as iiiv^ilvinj; ni'ilinii '/ m, in

these cases the Civil ajiTees with tile Conuiiou Law in holdinjj;

hotli gift and condition void." Accoiding to Kngiisii law, if a

condition suhseijuent wliicli is to (h-fcat an estate i> against tiic

policy of the law, the gift is absolute, but if the illi a! ci n lition

is pi'ecedent there is no gift."

—

In ri Jlinni , Trujl"!''! v. Mitniiini-liir

(LSSS), :(!» Ch, D. IKi, at pp. LJS, Iv!»; ".7 1<. .L Cli. !) ;(i, at

p. 9:57, Cotton, L. .r.

"TTponthe authorities cited to us, it sccmiis to nic to be clear

law that, in a devise of real estate witii a conilition, wle ri' llie

intention of the testator, as evidenced by th" words lie has used, i>

more consistent with the inference that he intiMided the condition

to be a condition suVtseipient rather than a condition pierciliMit,

then, if the words are capable of admitting both coiistru<tions, the

Court ought to hold the condition to be a comlition .suliscijuent."

— /// )< (lniiiirii(i(f, (liKiilhurt v. lf'iini//iiiii/, [jlMI.'ij j Ch. 7tl/, at

p. 7."e'> ;
7-2 L. .1. Ch. -iSI, at p. -JS:'., Collins, M. \l.

"As it is a {ondition subseipient and inipos>ibie, the result is

that it is not a condition with which he [the (levisee] is bound to

comply in order to retain the estate."— /// rr Cnu-on,
l]!)((1] 1 Ch.

>')•>, at p ,'•">!>; 7:5 L. J. Ch. I7(t, at p. I 7J, K. kewicli. J.

"The jihrase most frei[uently us(>d in argument was ' pnhlic

policy,' but, following the example of many eminent judges, I

prefer ' the policy of the law."''—/// /' //oy/i .Jnlm'^ldiK, [l!)l)l|

I Ch. 47(1, at p. 174 ; 7:5 L. J Ch. :LM, at p. Ml, Kekevvich, J.

" Policy of the law ought not, I think, to be pic^sed into th(>

service of highly impridjable toutiugencics. In this I am supported
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by the oiiinions of many of tlio judges wlio advised the House of

Lords in Efi>,-toi, v. Enrl lh-n,niln,r {\X'>-\), 4 II. L. C. I; 'i^

L. .1. Oil. :{4.H. Thf lluiis«> dccidfd the imrticiilar case before tlu-m

ad\ tTMely to tlic ojiinions of tlic majority of tln' judges, but those

opinions are nevcrtlu'lcss entitled to great weigiit in the cinsidcr-

atif)n of the ijiiestion what is against the jxilit'V of the law, and of

tlie a]i]ili<'ation of the principle to special facts."— /// ;v Ifujir

.h>lnixlim,\ [l!Mt4] 1 Ch. 47(1. at
pi-.

t7S, 47lt ; 7:j L. J. Ch. :5-,'l,

at
J).

•5'J4, Ivi'kewich, J.

" When (|uesfions arise as to condififnis or ]irovisions being voiil

as being against the public good or against public pulicy, great

caution is necessary in considering them ; at ditbrent times very

different views have been ascertained us to what is injurinus to the

public."—y« -r n.nni, [1!>()><] ! Ch. :{S;{, at j). A^^iS; 77 L. J. Ch.

•.'()"), at p. yfiti, Swinfen Eidy, J.

Period for Performance of Condition.

•' Upon eonsidcratidU nt the authorities. I have (ome to the con-

clusion that if a condition be (ine to be p( rformed by the devisee

per.>onally, not at a particular t.me, but in effect at any time he

pleases, and not requiring the intervention or concurrence of any

other person, no period being exjiressly allowed or limited for its

performance which may possibly outliuit the life of the devi.see (as,

('.//., twelv«! mouths alter coming into possession aud the like), the

period for the performance of the condition is naturally and neces-

.sarily the life of the devisee and no longer, and the condition is

not eomi)lied with, in tact is broken, if the devisee dies without

having performed it."— /// )'i' (Inimrooil, (uiodhiut v. Wtxidlniul,

[l!)02] J Ch. li»^ at pp. -'04, 2tl"» ; 71 L. J. Ch. 07!), at p. oH.J,

Joyce, J.

Substituted Legacies.

" Being a substituted legacy, it is therefore in iitiu I'm-ic subject

to the same incidents and conditions as the original legacy. This

rule of ecmstnu^tion is established b}- a loug line of authorities."

—

lu ir Jos(j>/i, J>„;,i V. Jux,p/>, [li,t(lf<J 1 Ch. o!J9,at p. 6U<! ; 77 L. J.

Ch. ;iU9, at p. ;J11, Eve, J.
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IMKIIPKKTATION \IT. la
()t» & .)•< Vi( T. c. «i;t.)

.((' A' t tiir iiiiisiiliiliiliiiij lumrfiiii ii>\ II hitiini III till ( 'iiii.\h III film iif

.^(7v (//' I'liiliiiiiiiiil mill Inr liiftliii ^/iiiii- iiimi llii Liiufiinifi

iisiil ill Alls lit Vnrli'iiiii III
. ''M\\\ Aii;;iiRt l>i>>'J.

|

lU; it iiiikIimI liv till' (iMfiii'-. riii>-.t MMilhnt Miiji>«i\. I.\ iiml with
til'' uilviii' iiiril ( (iiiMciif of tlu' Iil>rl|^^ S^iiritihil mill rriii|niiul, Mini

('kiiiiiioii!-, ill this |iri'M>'ii> I'arliiiiiiint as^rinW.'d. unit liy tlu'

iiiitliorit V lit till' NMiiii', us tiillowH :

III -iniiilmi nt nt rri.sliiii/ Itiilis.

\.—(1 ill iliin Arf mill in ivirv \i t ii,i->mi| iitt«T tin- mmi- mii' ftui, . ,,« tii

thniisiiiiil I'i^-lit liiii.ilriil iiml liftv, « hi'tli.'i lit-turi' nr iiltiT tin- i lUii- ifiu'li r .nul

luiiii i-int'iit of llii,» All. iiiiiiss till' tiintiMiv iiiti'iitiiiii ii|i|iiai's. unmUr.

II worils iiMjiortiiJjf tlii' iiiu.sriiliiii' i^t'inli'i' -hull iin luili' fi'i:iiili's ;

Hllll

[h worils in *lii' sin^iiliip sliuU iinliuli' tln' [iliiiiil, ami vmnls in

till' jilural shall iiirl.iili' tin' siiii.;iilar.

,"2 Thi' H les xliall In' dIpsi i vnl in tlii' (un-trnctiiiii uf r\i'iy

en ictnicnt n
.

t > mi iiHi'iiit' iiuin-haMi' i.ii iiiiliitiii.nt i>v mi
simiiiiiii'V iiinviitiiin. wlifii tln< en irtiiiiiit is ciintiiiin il in an Art
imsseil in or hi'foii' the vt'itr onf tliniisaiiil ii;;lit liiiiiilri'il ami titty.

2.

—

(1) In till' niiistriii'tiiiL iif I'vi'i'y I'liartimiit I'l'latiiij^ tu an .\i>iilic;iti"n

otT.'iicp |>uni-lialili' Dii iniliituii'iit i>r on suniiiiary runvictiiin, whither "• |"'":il Aiut

iiiiituiiieil in an .Act [lassi'il hi'tni'i- urattiT the ciiiiiim'nciim'nt nt tliix
'" '"''''»^^'""''-

Alt, tlie i'xipr«'ssiiin " pcr.son " shall, unk-ss tho lontraiy iutentimi '

'"'

apiicars, imliulc a luxly ii>r|Miratt'.

2 Wli'Ti' iiinlcr any Art, wlietlipr imsscil lietnri' or aftfr th»>

t'oinnu'iicfnii'nt uf this .Act, any fiirt'i'itnrt' or jieinilty is jiiiyiihlc to

a jiaity ajfjirifVi-d, it shall lir |>ayatile to a lioily (.iii'lKd'ati' in i-ViTV

casf whiTi' that liody is tlin j)urt\ a^grit'iiil.

3 Ini'vcry .Act passcil after the your one tlioiisanil eij;lit hunrlrod Mraninds of

ami titt\, whether liefore or after the coliiineni eiiielit ot this .\ct, the i irt;iiii wniilii

following I'.iprcssions shall, unh'-s the contrary intention a|i|»'ars,
i" A'-'" since

have the niemiings heretiy res|iectively assigneii to them ; iianiel\—
Tilts t'xjiression " month "

t hall ineuii calemlar month :

The e.\jiie»»iou 'lauil" shall inclinle messuages, teiieineuts, and
hereditHiuentP, h'-ii-^es, and Imildiiigs of any tenure:

B. S 8
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Mi'iiiiiiiv "'

" I'.iiiiily " ill

Hciiiiinir I if

" iml'i'li
"

Ml lining "If

" iiiuiity

I'liirt."

ftl & »2 Viit.

(1. 4:t.

MiiiiiiiiL' iif

••HliiritI

elcrk." \o. in

Suiilili Art«.

Septidtm til 1"

mib^-tiintivc

enttitiiuntx.

ActK to Ik-

public Art".

Anipndnirnt

or rciH'iil I if

Acts iu wimi'

BehMiiiu.

Etf.-it of ri-

prtil in Ai t.H

passed sinii'

185U.

APrKNIMX.

Th- ..xiir.-.i..n* ••mtJi" H.i.l
'• utHilavit " -Imll, in tln' <

a.n of

,„.yn.L li.r th- li-.M- iM'itii: '.ll.i«...l l.y law t;. alllnn -r .1. .lar..

InM.a.l ..t <«.ali>ilf. >••< Iml- allinnatim. ami .l»-.l„niti..li. al.'l

tl,.. , vi.iv.M.m ••.war' -Imll. >t. H'- I'k" ''"". ""'""'" ""'""

mill ilii iari'.

4 I II .vin \rt I. i>mil iifii r th.' viir .m.- tlM.ii«iii<! 'itflu liiimlrril

,.,„| lifts i.inl l...fi.r.. till t.i.-.i.i n.....t nf this A. t tin' ..s|i|vss,.m

••i.i.uitv
••

-.Imil. imli- III.- ...iittar\ il.t.-iitinii apiMnis. I"- -
im-tnuMl

UH III! Iiiiliii- a . ...iiitv of a iit> atnl n i .miit\ ..f a tuwii.

8 III .'Vin \.t |M I all. rth- v.aii.iii' tliiiu-iunl .iulit Iniii.ll'.'il

ami' -ixtv.-ix. «liilli.f •iiliiv "r altiT tli.. . .n.iii.ni-iMiMt ,.t tlii«

A.t fli,'iN|.r..«.i..i. •|'"-i-l'""l'all i.nl-- tl i">'>r^ "itin'i""

a,,,,..,.,., .„.'.,. as r.«,.ivt. Knylanil ami Wal- a pla. l tm- wlmli a

J,,'an„.. , r rat.^ is ..r i an !..• .iia.l.v ..r l-r wh- i. a ..i-arat- -v...-

n'l'T i» or 1 all 1m' !i|iiiiiiiiti il.

6 III this A.t ami ill iv.ix Alt anil Hnl.ir. if
< 'omi.il i-ish...! or

„„„|,. „||,., till. N.^ar ..III II s,.ml .ijiht liwn.livil ami tmlv-wx,

wh.'thiv li.loiv .'f aff.r thv I nintni iiiiMii.-iit of thiH Alt. th.' .xin-.'s-

,ioii ••.i.iiiitvioiiit" "I'ail. "iili-s tl„. lohlriin nit-ntioii apinais,

iu..ai. as ,vsl...its K„;:lanil ami \Vi,l.. a loiiit nmh r thu < ..uiit.V

{'i.lirts Art. IHSS.

7 111 ..v.i\ A.t iilatiiitf to S.i.thiinl, «lii'tli.T i.ass,.,l 1h.|oiv ..r

aft.T th.. ii.iiiin. m-.'tu.'i.t of this Ai t. unl.'sH tli.' iimtniry int. iitioi.

'"''Thl' rxiirissi.iii ••shiiiir ill rk " shall im Imh' stiwai.l i li'ik :

n.„ .•xiil-.-snin^ •slnii" shifilMom.- ami ••...iil.t.V shall

imlmlc aii> st.w.utrv in S.-otlaml.

8. Kv..rv -..It ion of an A.t shall hav,- .ll.'.! as a suhstantiv..

..imitimiit' without iiitioilii.lorv words.

9 Fvir.v \<t iiassiil iift.T thi- viar oiu' thousaml fi^'ht limi.lr.'.l

ami' liftv. wii.th.T hifoi'' "• "II"- tl"' .oiiiim.nr.iu...it .it this .Vt,

shall II.' a iii.liln- A. t ami shall I..- jiiilii ially notii .il as sinh. unl.sH

th.- ...ntiary is cxiuissly j.roviil.il hy thi. A.t

10. Any Alt may }>< altiT.Ml, anicmliil. or n.in'ul.il in the same

session of rarliaiiifiit.

11 _ ! WliiT.- an Alt iiaHsril after the vear one thon-aml ei^jht

humheil ami liftv. wheth.r h.'fore or affr the loiniimmeiiient of

,l,is \.f. r.pealsa ni-ealin^; eiiaetn:..nt. it shall not he e..nstn.e.l

Hs reviving' any ..mi.fnent |ir..vii,u.slv r..ii.'aleil. nnh-ss wor.ls an-

uihleil r. viving that eiiai tiinnt.
. • , ,

I- Wh.T.' an \.t [la.sse.l after th.- v.'ar ..ne thousaml ei-ht

huiuhvil ami liflv. whether li.'fore or after th.' i-on.iii.'n.eiii.-nt ot

this \.'t reiieaN whollv or partially any toriner ena.Hnent ami

suhstit litis pVovisioi s for tl... ena.t.nent r-iM-aleil, the rei.eai.'.l

enac-tinent shall remain in for..' until th.' suhst.tut.-.l provisi.jns

comu hdj ujrciiitioii.
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shall

Sill Hint rill Hiilft lit t 'iiii\h III liiiii

12 111 llii- \i I. 'iti'l ill fV" n "ill r \. t wh.t'i.i ]«w.. >l '•• lfMr>' nr 4)fH, ,,1 ,i, .

iifl' r tlif 1 iiiiimi'ii' •iiiiiif itl till- All, llii f..||imiii;; . \|ii.^.im. >liiill, tl''i'i "i

mil.«» till' iiiiitiiiT* iiitfiiti.iM itiiiM'iirx, h.tvi' til.' iiii'iiiiiMifi li.'ii'lix
'"'"' '"";

.

, 1 . .1 I
111' lit > Ai.-t«.

ri'»>lM'( li\«'l> ii«->i;rii''l til tlii'iii, liiimi'lx :

\) rill' iA|iH"Kiiiii 'til' LmI'I < 'li.iii. I li'ii " -ii.ill, . \i . [if All. 11

iiHi'iI s» itli ri'firi'tH" tn Iri'liiml niil» , hii- m lli- I. .i I llijjli ' 'li;iii' "llur

of (in-lit Itritiiiii I'.ir tlif tlnn' Ih'Mij;. himI wImh ii«' I «itli iiti-ri'iiri-

til Inluiiil iiiiK . -"Ii III iiii'ihtlM l.iir.l I 'h 1 llur nl I nl mil In tlii'

tlllll' llMlll^'.

'Ij Till' i'.\|iri"<»iim " til'' IVcii-ui-v " -li.ill mi'ini ilif l.i"'l lliy;li

Tr-'ii-^iiriT t'lir till' tiiiii' 'ii'iiiy iir iln' • 'nii'iii—•inii'TH I'.ir 'In' liiii"'

Iwiiiir lit ill!' Muji'-t\'s I'liimmv

\'A' I'll" i'X|ili"«»iiMi ' •"^' III il> "I >l:ili' ill ill III' all •III .'I II.

I

.\[ii|i'»t\^ I'liiii i|i.il Si'ir.'tiirii-* 111' Siul.' I.ir tli.' ti '• itn;

I i'lif <'xiiri'«»iiiii • til'' .\iliiiinilt\ ' "Imll 111. I'll til.' I.'. Ill lli^jli

Ailmiral nt' tln' I'liifi'il Kliiifilniii fur th.- tim.' Iii'iiiu', "' lli.t''im

mi'<-«i'iiii'r« fiir tln' liiin' lifiii;; tur .ximiiiihi.' lh>' nUi i- "t l.'inl lli|,'ii

Ailiuiiiil 111 till' rmii'il Kiiij.'iliiiii

.1 'I'lir 1 \|ili«>liili "fli.' I'nvv r.iutiril" -hall iA..'|.t «lirll i|-..-.i

with ii'ti'i- •• t.i Iii'liml iiiih. 'Ill' 111 til'- l.iir.U 1 i.thi'i* I' t t h.'

tiiiii' li.'iii;;- 111 ll'T Mii|i'»t\'-. M..-t lliiii'.iir.il.l" I'riw I '.iniii il. .m.l

whi'ii iii.ll with It'll ri'iiii' 111 Inhiii'l iiiil\. ihall im an tlf I'r'VN

Ciiiiliril of Irclaiiil liif till' tiiiii- li.-iiitc

li Till' i'\|i.'i'iiiiill • till' l'',i|ilrati"ri 1 li'lial tiiii lit
'' -hall 111. an tlii'

I,iiri|i of Ihf < 'uniinitii'" fur tin' lini" li.iii;^ nt tin' I'liw I'.niniil

Hli|iiiiiit.'il l.ir I'lliiratniii

7) I'll'' i-\|irri>i'.n • til.' Sciti h Ivlin atnni 1 »i-|iai'Vin«iil " -hall

nil. Ill till' Lnnli 111 th" ( '.iinniitti'i' fm- th.' tinn' •. int; nf tin' l'iiv\

Ciiiiniil ii|iiiiiintii| fur filiiintinii in 'SntliUiil.

S Till' f\|ir.'i-iiiii "till' I'.iiiiil of I'rail'" iliall im-anlh.' Lmilo

of tlif ('oininitl.'f for tin' liin.' liiiii^f of tin- I'rivv < '"iimil apiioiniiil

for th" riiiiiiili'l-atiriii of iniittnrs n'laliii^^ to tra.li' ami fmi'ij,'!!

pluiitiitiorii.

II Thi' ('Xiirt'iiioii ' I.onl lat'iiti'iiant,' « li.'ii unil « illi nh ii'ini'

to Iri'lainl. iliall iiii'iiii tin-' Lonl la. iintian) ..f Ir. laii.l ..r .itlnr

f'hii'f (i..viTiiors or (iiivfriior of li'.liiinl f-r th" tinn' If in;;,

; 10) Tilt' I'Xiirt'iiioii •'
' 'liiff Si'irotarv ," « Inn n-i'il vvith ri'f.'ii'in f

to Irt'liiinl, sliall lUfiui tliD<'hiff Sfiivtar.v to tin' l.or.l Li.iiti'Uaut

for till' tiini' lii'iiifj.

II) Tilt' i'\l>rt'ssioii •' I'.iitiniiiiir liili'ial " shall int'iiii lIiT

Maji'ity's I'listniaittT Ofin'ral for tin' tiinn Ih'Iiij;.

rj !
Thf I'Nprinion •• ('uniiniMioinr- of Womli'' oi " i 'oiiiinii-

siolii'in of WooiIh ami Kor.'stH " .iliall nn' in tin' ( 'oinnu-noni'i-i of

HtT Majesty's WooiU, Kort'sti, ami I.aml UfV.'uui'i Lt tin' tiiuf

lieiiij;.

1;!) Till' t'Xliri'ssiiiii ('omnii— i'iiii'rs iif Works " shall tin'iiu tin-

("tmimissioiit'rsof Ilnr Maj.sty's Works ami ruhlir liiiiliiln;cs f..r

the tiiiu' bfiii(;.

If 'J'hi' I'xpressioii ('haril.v < 'oimiiissionirs " shall iinaii thi-

('hiiritv Conimissioiifrs for Kn-lanil ami Wah's for tin' tini" hi'in;;.

l.j; Tim fxpri'ssiou '• Kn lislasthal Coiiiniisnonirs " shall innuu

tho Kcflosiustieul C'umiuissioufrs for Eiiglaiitl for tLi; tiiiii' h«ing.
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IC.) Tho expression -'QueM. Anne'« Bounty" Nhnll nieun the

GovcrnorHof tl.c Hounty of Qu.M.n Anno for tli,. augmentation ot

tlio niaintonanci' of tlic poor «lfrj,'y.
,, , n

( 17 ) Tl.c expression •' National Del.t (A.nmussioners nhull moan

the Comnussioners for the time hein;; for the Ite.l.ution of the

National I>el.t,

IM) The expression

Jiulioial <le-

fiuiiiiiiis in

p:i>t and
futuru Acts

,«, me expressH.u "the liank of I'.n^rlan.r shal mean, as

eireumstames re juire, the (iovernor au.l Company of the 15ank ot

Knjriaml or the liank of the <iovermir an.l fompany oi the liank

of liiiLrlanil-
, , ,, , n

,'1'» The expressi,m "the liank of Irehnul" shall mean as

eireumstan.es recp.ire, the (}„verm.r ami Company of the liank of

Irelaiiil or tlie hank of the (Iovernor ami Company of the liank ot

"'(I" The expression ".onsMhir ollicer" shall include eonsul-

jreneral. consul, vice-consul. couM.lar at;ent. an.l any peis.pn for

The time authorised to dis, harp' the duties of consulgeneral,

consul, or vice-consul.

thi- \it and in everv other Act whether jiassed heforf- or

, .nnnuencement of this Act, the follow iug expressi.MIs shall.

have the meanin{?s hereby

13 In

after the

uidcss the colli lary iiitention apjiear

resiiei tivelv assigned to them, namely :

—
1, The'expression ' Supr.'ine Court," wh.>n us.mI with reference

to K.,-land or Ireland, shall mean the Siii.reme C.mrt of .Fud nature

in Kn^^land or Ireland, as tli.. .ase may he. ..i .ith.T hranch

'oM'nie exiireasi.ai •Court of Api)eal." when used with reference

to Knjiland or Ireland, shall mean ll.'r Majesty's Court of Appeal

in KntrlaiKl "'• Ii'cland. "s the case may he.
, . , ^

(T The expression " Ilij^'li
< 'ourt." when used with r.-ference to

England or Ir.dand. shall m.au ll.'r Majesty's High Court of

Justice in Kn^;Iand or Ireland, as the ease may he.

1 The .xpivssion •court of a.ssi/e " shall, as respects Knglaml,

Wales and Ireland, mean a court of assi/(>, a court of oyer and

terminer, and a comt of gaol delivery, or any of them, and shall

as respects Knglaml and Wales, include the ( entral ( riminal

Court. ,, , 1 Ai- 1 1

'.V The expression assizes," as respects Kngland, \\ ales, ami

Ireland shall mean the courts of assize usually liehl lu every year,

and shall in.lude the sessi.ms of the Central Criminal (ourt, hut

shall not include anv court of assize hehl hy virtue of any special

commission, or. as respects Ireland, any court held hy virtue ot the

40&4lVi,.t. p-wers conferred hy se.ti.ai sixty-thn f the Supreme (ourt ol

c. 67. Judicatuie Act Jieland). 1h77.
, . ,. . , ^ .^.ov i ii

llV) The expression • the Siimmarv .Inrisdictnm A.t. IMH. shall

mean the A.t ..f the session of th.. ..lev,.nth and twlftl, years of th.'

reiun of Her pres.nt Maj.-sty, .liapter forty-thr.'... intituh'd ''An

Act to facilitat.' tin- lu^rformanc- of the duties of justices of the

peace ..lit of sessions within Knglaml ami Wales vith respect to

suiumarv.onvictions and Ol this."
. ,. . ,, , iv a . ,,

(7^ The expr.^ssi.,n " tli.' Siimmaiv .Tiirisdiction Knglaml Aots^

and the ..xpression 'the Summary .Turis.liction English; A.ts

11 A: 12 Vict. ehaU respectively mean th.- Summary Jurisdi.tion Act, 1M4S, and

u. 43.



INTKKPKKTAIION A( T, 1889. 620

the Siiinmrtry •Turisdictiiin Ait, 1K7!I. uml any A(t, jiist or I'lifMrf,

luni'Hiliiiff those ActH or ciflicr of th"Mi.

H The pxpronioii " thi' Siiiiiiiiiir\ .liiri^ilirtioM Siutlijihl Ails"

slmll iiii'aii tlio Simiiiiiiiv .Iiirisilic tion Sinthiml Ait>. l>til ami
IHSI, ami iiiiy Act. \tn>t or liitiiri'. amcmUii^ tlio.-.c Arts or i itln r

of till 'III.

J'.>
Till' i'.\iir''>sioii " till' Siiiniiiarx .luri-ilii tion Irijiiiiil, .'icts

"

shall mean, iis ri-siH'ctH llif jliililiii Mi trii|iolilar I'oliio lti>lrirt, tlu!

ActM rrf^iiliitin^' till' jiowcis .iiul iliitii'- of ju'-tiri's ol tlii' |ii'arf or of

tlif )niliii' of that ilistiirt. ami as ri's]iiits any otli'i- part ol Iiilaml.

till' I'i'tty Sessions Iri'laml .\rt. IH.M, ainl .my .\rt. past ni tutiiri',

aiiiHiiiliiitr the siiiiii'

(lo) Th« c.xpr.ssioii "tlir SuiMiiiarv .liirisilii tion .\i ts " whi'U

ust'il in relation to Kiifjlainl or Wales shall mean the .Smniiiary

Jiiri.siliitiiiii Hiifjfhiliil"' .Vets, ami when ii.si'd in relation to .'sciitlaml

the Siimiiiarv .Iiirisiliction Seotland: Aits, anil when iiseil in i la-

tion to Irelanil the Siiiuinaiy .lurisilietion Irelaini .\(ts.

'IP] The expression "loiirtof siiiiiiiiary jurisilietioii " shall iman
nnv jiistiee or justices of the peiice, or other iiia^^istiMte. hy what-

ever name ealleil, to whom jiirisiliition is ijiven hy, or who is

nuthorisi'd to act under, the Siiinniarv .lurisdii tion .\ets. whether in

Knjjland. Wales, or Irehind, and whether actiiifi; under the .Suinniaiy

Jurisdiction .Vets or any of them, or under any other .Vet or hy

virtue of his coinmission, or under the common law.

(lli) The expression "petty sessional court" shall. a> nspei ts

Enj^L-ind or Wales, mean a coiirr of sumimiry jurisdictinii oinsistiiit,^

of two or more justices when sittiiij; in a petty sessional com t-house.

and shall iiu lude the Lord Mayor of the city of London, and any

alderman of thai city, and any metro]i ditaii nr lioroM;;li police

nia};istr!ite or other sti]ieniliaiy !na;;istiate when sitting; in a couit-

lioiise or jilace at which he is authorised l>y law to do alone imy act

authorised to lie done hy more than one justice of the peace.

^l;! The expression •petty sessional court-house" shall, as

respects Klijj;land or Wales, mean a court-house or other place at

which justices are accustomed to assemhle for holdine sjjecial or

petty sessions, or which is for the Time heiii}; appointed as a siihsti-

tute for such a court-house or place, and where the justices are

accustomed to assemhle for either s]iecial or petty sessions at more

than one court-house or place in a pettv sessional division, shall

mean iinv such court-hou.se or place. The expression shall also

include any court-house or ])lace at which the Lord ^fayor of the

city of London or any alderman of that city, or any metiopolitan or

horounh pohue magistrate or other stipendiary mai^istrate is autho-

rised hy la* to do alone aiiv act authorised to he done hy more

than one justice of tli" peace.

(14) The expression •• court of i|U. liter sessions " shall mean the

justiees of any county, lidinjj;, parts, division, or liherty of a inty,

or of any county of a city, or county oi a town, in ee„e,al ori|iiarler

sessions assi mhh'd, and shall include the court of the recorder of a

municipal horouj^h having; a separate court of iiunrter sessions.

14. In every .Act jiassed after the commeneenieiit of this .\rt,

unless the contrary intention appears, the expression ' rules of

court " when used in rehitiou to any court shall mean rules made

IJ \

-'7 .V

11 .V

1 I -V

i:i Vict.

Js Virt.

I'l Vict.

I') Vict,

M.nn
• mil

court,

'iii; of

sof
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by the authoritv having for the time >.oinpr power to mako rul.'s or

onh-is regulating tl..' (.racti.e and procxlur.; ot huci M. ai.a as

regards S,.,.tlai..l shall in.liule acts of adjournal and acts of

sederunt.
, ^ . . „>,„„„

The power of the said authoritv to make rules ot eourc a> adove

defined shall include u power to make rules ,.f curt for tl,e iMirpose

of any Act pnssed after the commencement ot this .\ct, ami directing

or authorising anything to he dmie hy rides of court.

15. Fn this Aetand in every Act passed after the comnipncement

of this A. t, the following expressions shall, unless the contrary

iuteutmn appears, have tli» meanings herel.y respectively assigne.l

to them, namelv :

—

, „ »

f\) The cvpiessioii " M.u..icipal horough shall mean, as respect.

Kngiaml and Wales. „nv place for the time h. ing suh.ie.t to the

Muni.il.al Corporations Act, 1HH2, ami any reference to the mayor,

aldermen, and hurgesses .,f a horough shall include a refe.eme to

the mavor, aldenp.en, and citi/. s of a city, and any ret..rence to the

powers", duti.-s, liahilities or
i

.perty of the council ot a I'orougli

shall he construe.1 as a reference to the powers, dutie.s hahihties,

or property of the m.iyor, al.lermea, and hurgesses ot the borough

acting hv the council.
, „ , „ »

(•') The expressi.m - municipal iH.n.ugh " shall mean, as respects

Ireland, any place for the time heiug suhject to the Act ot the

session of tile third and fourth years of the reign of her present

JIajcstv. chapter one hundred and eight. intitul.;d " An Act for the

reguliitiou of municipal corporations in Ireland.'

T.S) The expressi.m " parliamentary hon.ugli shall mean any

honuigh, hurgh, place .ir coml.inati.m of phu-.-s returning a m.'ml.,.r

orim'mbers to s^rve in rarliau.ent, and not l„ing eith.-r a .
ounty

or divisi.m of a c.unty, or a university, or a ...mhinati..n ..t

universities.
i

»• . i „i

(4) The expression "h.nough" when use.l in relatu.n to .ocal

gov.'inment shall moan a muni.ipal h..rough as above dehne.i, ami

when us,.d in relation to parliamentary .d...tioiis ..r the registrati.m

of parliamentary electors shall mean a parliamentary borough as

above defined

Meaning nf

guardians and
union.

4 & a Will. 4.

c. 76.

16 In this Act an.l in everv A.t passed after the commencement

.,f this Act th.> following expi.'ssions shall, unl.ss the contrary

intenti..n apt^ars, have the meanings her.hy respeitively assigned

to them, iiam.dy :—
., , i,

(\) The expression '• laiard of guardians shall, as respects

EiiKian.l and Wales, mean a boanl of guar.lians elected un.ler the

ro..r Law .Vmen.lment A.'t, 1h;!1, and the A.ts aMi..nding th<- same.

ami shall in, hide a b..ard of guardians or other b.Mly ..t persons

performing under any lo.al A.t th.' like fun.tions to a b.iar.l ..t

guardians un.ler the I'.H.r Law Amendment A.t, 1h:!4.

'>) The ."xpressi..u'-pnor law union" shiill. as r,>-p. its hnglan.l

and Wales, meau any pnrisli or union of parishes for which tlier."

is a .separate board of guardians.

(;{) The expressi.m • boar.l of guardians" shall as respe.-ts

Irelan.l, ni.'au a board ..f guardians electe.l un.h-r the Act of the

Session of the lirst and sec.md vears of th.' r.'ign of li-r i.reseii

Majesty, chiipter tiftv-six. intituled "An Act for the more etfectuai
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.li'diulis.

Itt'n. ipllicjll

riTI't <-<>lMltt:ll

<l<'tiiiitiinis ill

future Acts.

relii'f of thp dpstituti' iioor in Irfland," iiiid tin- Acts uiui'inliiij; tli.'

saiiH', Hiid shall iiiiliicli' miy tiody ot pcisoii-. uinniiit. li l.y iIm'

Locid (JovorniiifUt llourd tor Ireland to c an v iiitn ix<'. urlmi -Iw

provisions of those Aits.

;1) Tlie c.xjnossion "poor law nuion " "•hull, a^ ii'>|ir. ts liclaiid.

mean any townhind or place or uiiiuM. "r tiiv\ nhind^ •n- plarc-. tor

\vhi( h tlifif is a Mparatf lioard of i;uiuiliaii>.

17. In every Ait passed after the cDirineni einent of thi> Ait the D.tiniti.ins

follow) njr expressions shall. unle>^ the e.intrary intenfinn appears. ','''|1"5 '"

have the nieanin^js heieliy respeitively assigned tu ihem, nam. ly

n The expression ••parliamentary ehiti'in" >liall in an tlie

election of a inenilicr or nienihers to ^erve in Parliament tor a

county or division of aeounty, ur parliametitarv ImnaiLrh or divi-inn

of a parliamentary lporouj;h, or for a university ur iiimhination of

universities.

(2) The ex|iression • [larliamentary re;;i-.ter uf eleitnrs" shall

mean a repster of persons entitled to vote at any parliameiitarv

election.

: ;> The ex|iression ' local j^overnment re;;ister of electors" shall

mean as respects an adndnisirative comity in Knylanil or Wales

other than a county horon^jh, tlie connty re;;ister. and as respects

a county l)oi-ouj;h or other municipal lionni^'li. the Inirjjess roll.

18. In this .Vet, and in every .\ct passed alter the commencement

of this Act, the foUowint; expressions shall, unless the contrary

intention aiipears, have ihe nieaninj^s herehy respectively assi;;neil

to them, namely :
—

(1; The exinession '• Itritish Islands" shall tnean the I'nited

Kinplom, the Channel Islands, and the Isle of Man.

i'ij The exprtssion •' I'ritish possession "' shall nie;in any part of

Her Majesty's dominions exclusive of th. Initcd Kiupiom, and

where partsOf such dominions are under lioth a central and a local

lejfislature, all parts under the central leeisl.iture shall, tor the

pur|>oses of this detinition. lie deemed to he one Hiitish possession.

o The expression '•colony " shall mean any part of Her

Majesty's dominions exclusive of the British Islands, and of liritish

India, ami where parts of such dominions are nmler hoth a central

and a local le;;ishitnre, all parts uniler the central le;;islature shall,

for the purposes of this dehnition. he deemed to he one colony.

(1) Tlie expression •' liritish India" sliall mean all tenitoiies and

places within Her .Majesty's dominions which are for the time

being j?overned hy Iler .Majesty thioufrh the (iovernoi-tieneral of

India or till oiigh any eoveviior or other otiiier siihcudinate to the

Governor-General of India.

^i) The expression -'India'' shall mean Hriti-h Imiia topther

with any territories of any native prince or chief under the suz<rainty

of IlerMajesty exercised through the ( io\ern(M-( ieneral of India,

or through any governor or other ollicer suliordinate to the (iovernor-

General of India.

(()! The expression "(i.ivernor" shall, as respects Canada and

India, mean the (iovernor-t ieneral. and include any person who for

the time being has the Jiowers of the Governor-General, and as

respects any other Hritish possession, shall include the ollii er for

the time being admiuisteriug the goverumeut of that possession.
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Memiiiiif I

" IMTMIII " ii

futuri' Act^.

Mi;iiiiiilf (if

" writing.'"

in punt, anil

futui'i' Acts.

Meuiiiii^' lit

" stiitiitory

(}<M-1ariitinii
''

in |)iiHt ami
futiiri' Acts.

5 4c G Will. 1,

c. b2.

Mraiiin^' of

"finamiiil

ye.ir "' in

fnturc Acts.

Ditinitioii of

LiintlH CliiUM's

ArtH.

8 A: 9 Vi. t.

<•. IS.

>i & 'Jl V'iit.

c. 106.

:I2 A: :i:i Vi. t.

e. IH.

4B & 47 Viot.

c. 1.").

HJc'JViit.i-. i9.

2:i A: J I Vitl.

c. lot).

8 A: « Vict..-. 18.

n A: '^4 Vi.t.

c. 101).

14 A! 15 Vict.

c. 70.

23 & 24 Viot.

c. U7.

27 k 2S Vict.

c. 71.

;il A; ;)2 Vi.t.

c. 70.

Mcuninjr uf

IriHli \iilua-

ti.m A. t».

Meaning ol
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(7~' The exiirosNiou ••coIdiiiuI li-gislaturo " und the oxprossion

" U-niHlatiir.>, when iincI with n-tt-r.-iic' to ii Hritinh iM.sMmHic.n,

shall i.-.siH.(tivelv iiioiin the authority, other than the Imperial

I'arliameiit or Her Majesty the (iueen iu (;()iineil, lonipetent to

make laws for a IJritish poHscssioii.

19. In this Aet and in every Act passed offer the coiiinienceiiieiit

of this Act the .'.xpre-ssion ''person" shal ,
unless the contrary

intention appears, include any > "y of persons corporate or uuin-

corporato.

20. In this Act and in every other Act wlieth.-r passed l.efor^ or

after the comnienceinont .f tiii's Act expressi.)ns relerriiifi; to writiiij^

shall, unless the contrary intention appears, he construed as ineludins

references to printing," litho^'raphy. photography, and other modes

of representing or reproducing words iu a visible form.

21. In this Act, and iu every other Act whether passed before or

uftcr the comiiM'Uccment of "this Act, the expression " statutory

declaration" shall, unless the contrary intention api)ears, mean

a declariitiou made by virtue of the Statutory Declarations Act,

183.).

22. In this Act and in every Act piisse.l after the commeneeinent

of thisAc^ the exiiression " fiiiancial year" sliall, unless the contrary

intentioi 'ppears, mean as respects any matters relating to the

Consoli.l ."•d Fund or moneys provided by Parliament, or to the

E.xchcu;.( 1 , or to Imperial tax'cs or tiuance, the twelve months ending

the thirty-first day of March.

23. In any Act passed after the comiiieiK ement of this Act, unless

the contrary intention appears,

—

The expression " Lands Clauses Acts " .shall mean—
a) as respects England and Wales, the Lauils (.'laiises Consolida-

^

tion Act, l«4o, the Lands Clauses Consolidatitm .\ct8

Amendment Act, IMtiO, the Lands Clauses C<ms<diddtion

Act, 1HH9, and the Lands Clai'ses (Umpire) Act, 1883,

and any Acts for the time being ia force amending the

same; and

(A) as respects Scotland, the Lands Clauses ("on.soli.lation (S<'ot-

land) Act, lH4.i, and the Lands Clauses Consolidation Acts

Amendment Act, 18G0. and any Acts for the time being in

force amending the same ; and

(c' as respects Ireland, the Lands Clauses C.msididntion Act.

18-Jj, the Lands Clauses Consolidation Acts Amendment

Act, 'l8tiU, the Railways Act (Ireland , IS.Jl. the liailways

Act ^Ireland,, 1800, tlie Kailways A(t Ireland,, 181)4, and

the Kailways Travers.' Act, an.rauv Acts for the time being

in force amending the same.

24. In any A-t passed before or after the commencement of this

Act the expression " Irish Valuation Acts " shall mean the .Acts

relating to the valuation of rateable property in Ireland.

25. In this Act and in every other Act, whether passed before or

after the cummeucemeut of "this Act, the expression "ordnance
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maj) " slmll, iinl<'.-<H the cDiitriirv inti'iitimi iipin'iir-, iindn ii m.iii

mml<' uiiiliT till' jMiwcr.s ciMilViivd liy tin' Snrvi'v tiiiMt lirilMiii

Acts, IHJI to 1M70, or liv thf Siirvi'V Irrl.mil; Acts, IhJ.") to 1^7(l,

aud the Acts arll('lllliIl^• tln' hhiiic ir>[i('(tivi'lv.

26 WIkto nil Alt i>nssiMi iittor the <iiiiimcu( (incut ot' this Act

authorises or rc'|uircs any ilocuiufiit to In >>'rvi'il liy jMivf. whctln r

tlio exprcsfioii • serve," or thi> e\iire>sioii " ;;ive ' or •• vii'l " or

uiiv other expression is used, tlien. unless tie contrary intention

appears, the >erviie siniU Iim lle lued to Ipc elicited \i\ pro|M'rl\

aildrt'ssin;;, prepiiyiii;;-, and po^tiii;^' a letter lontainint; the docu-

uieut, and uidess the contrary is proved to have heen eltectcd at

the time at which the hater would he delivered in the ordinary

course of jiost.

27. In eviTV Act passed after the coniniinieiiient of this Act, the

exiires.sion " coiniiiitted for trial" used in relatn'ii to any person

shall, unless the i-ontrary intention appear-, mean, as respects

Eii},'land and Wales, lonunitted to prison with the view of heiin;

tried before a judf,'c and jury, whether the pcr.--oii is coiiiinilted in

piirsuunce of section twiiity-two or of sectinn twenty-live of the

Inilictatile < ifieiices A' i. IHIH, or is committcil by a court, jnilf;e,

coroner, or other authority having power to coininit a person to

uiiv prison with a vie»v to his trial, and shall include a pcison who

is admitted to liail ui>on a recoi,>^ni/ance to appear and take his trial

fiefore a judge and jury.

28. In this Act and in every Act passed after the coiiiniencenient M. miiitrsof

of this Act. unless tlie contrary inteiitiiui appeals—
•

t!'l',Ti'*^
"

The expressiiui '•sheriff'' shall, a- respect- Scotland, include a
,„„'i '.'.",;,i,.

^f I 'Jin ill if of
'

I iiiiiiiiittiHl

for trial."

11 \ i; Virt.

sheritf substitute
iiiiil • niis-

.-.II, iiji V...... . (i'liicMiiour,"

The expression " feloliv ' shall, as re^iiects Scotland, mean a high in future

crime and olfence ;

' ^'"•'
'' A'tH.

The expiessiou '•misdemeanour " shall, as respects .Sotland.

menu an offence.

29. In every .\ct passed after the coiniueiiceiuent of this Act, M. Miiiii); of

unless tlie contrary intention ap|)ears, the exiiression '•coanty le.iiity

court" shall, as respects Irehind, mean a civil bill court within the '.j','"^. |'^^|

meaning of the ( "oiiiity ( )tficers aud < 'ourts ;^lieland Act, l«77.
^^.^^

'

10 \ 11 Vict.

30. In tliis Act, and in every other .Act whether passed before or ,.. .„;

after tlie coinmencemeiit of this .Act, references to the Sovereign ijit'inncis to

reigning at the time of the pissing of tlie .Vet or to the Ciowu tin- I'mwu.

shall, unless the contrary intention ap[iears, be construed as refer-

ences to the Sovereign tor the time being, and this .\ct sliall be

binding on the Crown.

31. Where any Act, whether passe.l before or after the com-

mencement of this .Ut, confers power to make, grant, or i.ssue any

instrument, that is to say. any Order in Council, order, warr.inl,

scheme, letters patent, rules, regulations, or byclaws, expressions

used in the instrument, if it is made alter the i oriiiiiencenient of

this .\ct, shall, unless th(> contrary intention npiiears, have the same

respective nieuniugs as in the Act conferring the power.

Coii-truiition

..f >t:itut..ry

i-ulc-, \-c.
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Con«truction
nf |ilcpviHi(>Iii«

a.s to cxtTciM'

of iiowt>r»

imd dutiex.

ProvihioiiK lis

to otIciK P»

iiiidi r two or

mori' liiw».

Moiisiircniciit

of dixtanics.

CitllticiU nf

Attn.

32.—(1) Wlicrc nil Alt imsMcd after tlic ii»innionci'iiieiit of tliis

Art colilfls 11 linwil- or iiii|M)s(S ii ililt.V, tllt'll. IITllcss the (Dlitriirv

iiitfiitioii uppt'iirs, tlif jMiwtT rimy 'i'' oxorciMi-il iiiiil tlic duty mIiiiU

l)c (HTfiiruiril fioiii tinio to tiin«< us occiiHicm ri'i|iiirfs.

•1) \\\\vi>' all Ai t imssfil iiUtT tlit« cimiiiiclH ciiiftit i)f tliis Act

niiifci-i 11 iioMiT iir imiH»«'> 11 iliity on tlif lioMir of iiii otHio, as

Kiiili, tlioii, iiiil>'Hs tlio iM.utriiry iiiioution iipiii'iirs, tlio powor iiitiy

liK I'x.Tcisod and tlic duty hIuiU l>t« |iorforiiii'd liy tho liol.l'T for tlio

tiiuc lifiiin' of tilt' ollicf.

(;i, WluTo an Act jiaMsi-d nftor tlic ciiiiiiiicnccincnt of this Act

confers a power to niukc any villus, rcmiliitions, or l>\rla«s, the

power Hhiill, unless the coi'triiry intention apiiears, he construed us

including' a power. exeici> Kle in tlie like inanner and sul.ject to

the like coll^ent iiiid condition^, if any, to rescind, revoke, amend,

or varv the rules, remilations, or livelaws.

33. Where an act or omission constitutes an offence under two or

more Acts, or liotli under an Act and at coimnon law, whether any

such .\ct was jiiissed hefore or after the coninienceiiieiit of this Act,

the olfeiider shall, unless tlii' contrary inti-ntion appears, he liahh'

to lie [irosecuted and punislied under either or any of those Acts or

nt (oiiinion law. t)Ut sliiill not he lialde to he punished twice lor the

same offence.

34. Ill the ineasurcniont of any distance for the purposes of any

Alt pas.sed iift.'r th." coiiiiiiHiK enieiit of this .\ct. that distance shall,

nidess the contrary inteutioii appears, lie measured in a strai{,dit Hue

on a horizontal plane.

35. 1 Ii. aii.\ .\(t. instriinient, or document, an .\ct may he

(iteil liy reference to the short title, if any, of tlle Act. either with

or without a reference to the ( haptcr, or liy reference to the regnal

year in which the .\ct was ]ia-sed. and where there are nioiv statutes

or sessions tlinii one in the same reonnl year, hy reference to the

statute or the session, as the cise may rci|uire. and wliere there are

more chajiters than one, hy leferenic to the ciiapter, and any eimct-

meiit may lie cited hy reference to the section or suli-sectioii of the

Act iu wiiicli the enactment is contained.

'•i! AVIiire any Act passed after the commem ement of this Act

contains such reference as aforesaid, the refenMiie shall, unless a con-

tiarv intention a|ipears, lie read as referring, in the case of statutes

incliided in any reviseil edition of the .statutes purporting to lie

printed l.y aiitliority, to tliiit edition, and in the case of st.itutes not

so included, and piissed liefore the reign of King (ieorge the Fir.st,

to the edition laepared under the direction of the Record (^llnluis-

sion ; and in other cases to the c .pies of the statutes purporting to

tie printed liy the (iucn's rrinter. or under the siiiierinteiideiice or

authority of' Her Majesty's Stationery < >IHce.

^3, In anv Act passed after the couinifiicenient of this .\ct a

descrijition oV citation of a portion of another Act shall, uidess the

contrary intention appears, he construed as including the word,

section, or other p.irt mentioned or referred to as ionning the

licginiiing and as forming the end of the portion comprised in the

description or citation.
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36.— 1) In tliix Act, anil in cvitv Ait iiii->iil litliiT iM-fi.r.' nr r..ininriiii-

nftiT the lonmiPiiri'iiM'iit nf tlii^ Alt. t! \]iri-- ion " cotiiiin'n !•- ni'
'

t
"

inflit," wlii'ii u»i"l witli ii'tVniHi' tn iin .\il, »\in\\ ini'an tin- tiiin-

at whicli till' Alt iiiiniM intn iiiii'iiitiini.

f-2 Wli'Mi' an .\rt 1iu>>im1 afti-r tlif roiiiini'm • im lit nt liii> .\i I.

or aiiv Ordir in r..iiiiiil. milfi-. waiiMiit. mIiihh'. l-lt.-i^ |i,itcni.

ruli'H. iPi;nlatii)n-. or lixrlrnvs niaili', j,'rinti'il. or i~^ii 1. iimlir a

powfT riplifi-rri'il l.y any siiili .\i t, is i'\|ircHsiMl tn cuiui' into i.imtu-

tiou nil a iiartiiuliir ilav, tlii' >n\w -hall In- i nn-tniiil a-* iiniiinj;

into Diifiatiun iinniiiliati'ly m tin- i'.\[iii itioi, (! tlir |in\ i.,ii- 'lay.

37. WliiTf III! .Vi t |iaHMil atlfi- till' iMmiiniiciiiiMil III tin-- .\i t is Kx.iri«ri)f

not to iimif into oiicratioii ininifcli it.'ly on tin- (lassin;; flii'nnl. .ni.l ^t:ltllt•.ry

lonfiTs iiowi'i- to maki' aii\ ainioiiilimMit. to niak". ;:i-alit. or iN>i|.i I«i»,rs lio-

any iiistriliiH'nt. tiiat is to say, any i inlir in < .mnnl. oi-l.T, warrant,
^^^^^^ ^J^^^_

Hi-lnini', li'tti-rs jiati'iit, riilfs, nmilatioiis, or l.y. laws, to;;lvc uotni's, „„,,„.,.,|„.„t „f

to iiri'sirili" toriii~. or to il., ,iny otii.'r tiling tor tln' imrposis ol' tlm Act.

Art. tliat iiowi'r may. iiiili-s tin- lontrarv intintioii ap|»ars. lie

exeri-isi-ii at any tiini' attiT thr pa—in^r ot tlu' Ait, so far a- may !"

neci'swary or .'XiMMlifnt for tiif imrposc. of l.riiinlng tin- A' t into

operation at tlic ilatf of tlir i'omm--m iini'iit tinn-of, sulijtit to tlii»

restrirtioii, that any instriimi'iit inach' iinih'r tlie [lowir shall not,

unless the cotitrary intention aiijiears in the .\it. or thi' roiitrary is

nei^essary for hrinjtin^; the Ai-t into i.iMratiiai. eoine into operation

until the Art roiues into oiieration.

38. 1) Where this Art or any Ait |ias>ei| after the r.immein e- l".tli''t ;if

uieiit ..f this Alt repeals ami re-eii'aets. witii or without nuMiiliealion,
f|;',",',''.

"^^..^^

luiv [iriivisions of u foriiiev Ait. referein es in an\ other Ait to tlie

iirovisioiis so repealeii, shall, unless the eoiitrary intention apiieais.

he lonstrueil as referenies to the provisions so re-eiiai teil.

(•J) Where tiiis .\it or any Ait [lasseil after the lonimeiiiemeiit

of this Alt rejieals any other etiaetment. then, unless the rontrary

iuteiitiou alipeais. tile repeal shall not

—

[a , revive anything not in foree or e.xistiiig at the time at whieli

the repeal takes elfect ; or

(A) ttfiect the previous operation of any enai tmeiit so repealed

or auvthiiif; iluly iloiie or sullereil uniler any enaitment so

rejiealetl : or

(r; atleit any rif-ht, privih'j,'e, ohli-atioii, or liahility m ciuiieil,

aciriieil, or ini-urreil iimler any .iiaetHieiit so repeiileil ;
or

^i/) afl'eet any penalty, forfeiture, or punishment im urreil in

respect of any offence comuiitteil ai^ainst any enactment so

repealed ; or

[e) afleit any investigation, legal prucerding, or remedy in respect

of any such riglit, privilege, obligation, lial.ility. penalty,

forfeiture, or punisiimeiit as aforesaid :

and any such investigation, legal prucceding, or remedy may he

instituted, continued, or enforced, and any such ["nally. forteiture,

or punishment may he imposed, as if the repealing Act had uot

been passed.

SupplonmtiiL

39. In this Act the expression "Act" shall include a h.cal and li.^nitmn i

personal Aut aud a private Act. dii, vct.
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40. Tlif> iiroviHionN of tliiH Act rouppctiiiK the ri instruction of Actn

IMiHsml iiftt»r thf comiiiciiii'iiH'ii* of thin Act hIihII not atftx-t thf cnu-

!*tru(tio!i of nny Act ]pii«m'i1 lii'lore tliK cciimnciicciiicnf of thin Act.

altliou)^li it in coiifiniicil or huicikIciI h\ an Act |m»i»«(l iiftor Ruoh

coninicucomi'nt.

41. Thp Acts (loscrilicil in tlic Sclwxlu!'' to this Act are htm'hy

rci.cali'il to flic c\tcnt aiipcaring in tlic third coliiiim of the

Sclicdiih'.

Comiiuncc- 42. This Act shall ronifi into operation on the first day of January

mcnt of Act. „w' tliousand cif^lit iiundrcd and nim-ty.

Short title. 43. This Act may he citi'd an the Interpretation .Vet, IHH'J.

Saviiiir for

puxt ActM.

Rp[>vttl.

SCHKOULK.

Section tl.
Knactmkstn Hh'kai.km.

'HlliMir Sli..rt Tille

7 i 8 Cfo. 4, f. JN. . An .\(t till- fiiitliir iniproviiiir tlic

ii(lniiiii>tiulii>ii .if jll^•ti^l in iriniina'

j
('iihe> ill Kn^flanil.

9 (ii'o. 4, <. .'14 .... An Act t'lT ini|>ri)vin>r the iulniinis-

tnilinn iif justice in <riniiniil e«»cN

j

in Ircliind

7 Will. 4 \ 1 Vict
j
An Act to intcrprit flic word !

,.. :t'.t. •uliiritf," "sin ritt clerk." '.-liire.'"

j
" >lieriltiloin." anil "lountj," m-

j

.luring' in Acts of I'uiliiinient n'-
;

I
lutiiijf to Scotland,

i:) \ 14 Viet. e. lM , . An .\rt t\.r «linilenin^' tlic lanjfna^fe

n.-'cd in A> ts nf I'nrlianniit.

•J'.i iV: lid Viet. e. 1 1.!. The Poor Law .\niendnieut Aet of

IHlili.

ii \ 4;t Viet. i:.49. .i The Snniniarv.Inrisdietii.n Aet, 1»7'.»

47 & 4K Viet. e. I.S. . The Summary .lurisdic'tioii Aet, lH8t.

.'il 4: .i-> Viit. e. 4:i. . The Coui ty rouits -Vi t, IHSS

K..\Ont of lii|>«il.

Sei tiim f'onrte.n.

H«H tion thiify-tivc.

The whole Aet.

The whole Act.

Sedion ci^rhtcen,

from the bcffiu-

ninK to "can bi>

aiipoiuted, and."
In Heel ion twenty
th«' Muh-HcetioiiM

numbered (H' and
(Ii).

Section fifty.

Seetion f*e\en.

Section niie hundred
liiid eighty-seven,

from the hcffin-

nii'^ to ''is meant,
and."
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LOUD liiioKiiiAM's \rr, la
(la & 14 Vkt. c. •,'!.)

//(( I iiniiiii nil tnmt .l,ixnf /'n

>i'(tli>|l s

Au Aft for sliorteiiiuL' tin- liiinjfuagf ummI in Actsoi I'mliimi.'iit.

[lotli J mi." |S.")tl.|

Ih it ihiliiiiil mill inurli-il lij till (inrrii' 1 mint E.f ilh-iil Miijisly. hi/

ami iclllt Ihi- itdnir mill miisnit .// t/ii- l.'itil.K S/jiii/,i,it mul Tini/i'oiil,

mill Ciiiiniiutis, ill this /insnit I'mlimnml iissemhhil. mul li;/ llir millm-

rilii „f till- umin: ihnt ili-iii .iil In !" /iinsii/ iiflii- llii' n.iiniii iiiinii-li/

nf'tliis .III mm/ III- iiltiriil'. min-mliil, •; n-imiliil in f/"- «/»(- -siisiiin i,J
i>'>oi.„t

„^„j h,

I'ariimniiit. luii/ Inn- -r xsiiyi- fo Ihi- loiitrmij ,i..t,iillislmiiliii.j. ,.S.'..
'[Jll'/J^''^;^

MiMtioii 10 of th.' Int.'riiretiiti.iii An. IHm<). m,tr. p. t>'J»>.) ,„„„„

1 1 lie it iiiiirtiil. ihnt nil . tils slinll hi' iliriili-d into -ictiims. i/t/i,n- ./. r- ./ far-

y nu.rr ennitinints tlimi „nr. irl.irli siHnmx shall be ilnnieil tn In- v«A- ™^ ^^^
stnntiri- ena, Immls, iiilhuut miy intriiiliilni!) imrils

of til." liiteri.r."tatic.ii A( t, Ihh'.i, mili: y. ••Jd.,

III. Hi- it emirti-il. Thai in mill A< t, nhfii anilfiirnin- . lit is rr/irriil (lAov ,i„ii Art

In it shall In- snjfiiii-nt, if sarli '.-lit nns ninili- Infm- tin sen-nth ijiar

nf ll'nrij the Seienth. In lite the year "t the kinys niyn in lelinh it

iias niHile, ami nlieie there are irnne .slntates than one in the same

year the slatale. anil where there are mare rhaplers than ane the ihapti r:

anil il snih Act referreil la was made alter the Jaarlh year ul Henry

the Seventh, ta rite the iiear i.f the niyn, and where there are mare <7,",,^r, ,mrf

Ktatates ar sessions than 'one in the same year the statute or the session

(as the ease mail reiinire\ and where there are more rlia,,lers or sections

than one the vhapter or seition or ehapter and seition [as the rise may

reaaire:, wilhont recitiny the title a/ .such .hi, or the ,,rorisionsoj smli

Jtion,so re/erred to; and the rejerem-e in all eases shall he made hej,

areordimi la -the lopies of slatntes printed hy the Qaeen s printer, or to
;-f-^,;;;^,

//„ ropiis thereof eoutained in the reports -;/ the ( omniissa.ners of
,,;',^,„^^„.,

/'ahlir liei-ords ': J'rorided that where it is only inlendeil to amenit or ^,^„,^„, Jf(.

repeal ana portion only of saih seition it shall he neerssary stdl eilt.er
/,,,,„.,^^ ,„ ,„

toreiite such imrtion or' to set forth the mailer or thna, intindeil to lie „„„,„i„„„t „,

HiMtiini ;!•' i>f till- liiti-rpntiitioii Act,

>n-fn,}i.i, II ah-
• 'it inffiilim-'

'mil ie(„;ls.

tr,r,,t li,

,1 ^h.ill h,

1'1/tlr" *if '- i-ite

III-- ,.

t-t iiin, yt' tutf

rttOH, j*C.

tu h4-

amended or repialed

1H«'J, ante, \\. ti;54.

iS.'f
ptal nf //(lit

;/ xrctwti imlij.

IV Be it niaeted. That in all Arts words impmliny the masculine hiUrpntalvm

aender shall he deemed mul taken to unladefemales, and the singular la
;?/

;

'j^;;;^^,

include the plural, and the plural the singular, unless the contrary as
_^_^^^

to aender nr numher is expresslil provided ; and the irord " month to
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Hr,.,„/,,l .(./,

Hht fo V
iriiiiil /ill

yi p*'itt of
I'efifit/itiif Alt

tcitfiiiiit iiityiU

u/ ni'iioi'.

t'liiielMiiil-

I'tfJiilir'/ f'li

.IrtH Hiihiti-

tulillfl litllii-

pyiin/itntiii f'l

ffniitiH oi fnnr
HHtil xttfh pi'ti'

viMioun cum''

into fin'i'r.

hntitrr Arfi

til III ill film/

pitlilir nii/ix\ it

be i>t/ifi II ii>''

pint tilttl.

t*initiiii'uri mint

(iftlilK Alt.

mean vnlfHiliir mnnlfi. imlrxs wonli lif iiililril ulinn inij liiiinr mnnlh to

hr iiiliiiilril ; tiHil
'

iiiiiii/i/" sfiiill lir liilil In im ii ii/mi iiniiilif of ii

tiiirii nr iif II I ill/, ii>i/i-»i tiilili I rifiiilril mninilii/ is ij/iiiis/i/ rj-iluihd

III/ iiitrih : mill llir irnril • liinil" sfm/l iin /iiili iiiixhiiui/i'.s, lriiiitiinh,

liiiil hriiililiiiiii iiln. hniiiifii mill liiiililiiii/i, uf niiil Iriiiirr. imlrsi irhrrr

ihrrr iirr iriirih In ij-vliiili- Itiiiini-H niiil liiiilitiiii/i. nr In imlrnl thf

muniiiiij In liiniini-iih nfunrnf /imlii iiliir li iiiin-: mul llif iinrils " nulh,
'

" Miiriir," mil/ " iijfiilniil " ulinll iiir/inli' iljfiniiillinii. i/rrliiriilintt,

iljfirniilii/. mill i/n In. ,,ii/. in ihi- inif nf iiiimihi Iiij Imv illlniiiil In

iliiliiir III iijfiiin mull lilt 11/ Miiiiiiiiii/. Sfc Mfctimis 1 to I imluHiv«<

i.f til.' Iiit.T;irililtiiiii Act", IMH!!, mi/i-, \i\t <!•.'.>. fi-'ti.)

V. lir il riiiiiliil, Ifull II III- r I- mil/ .til ii/ii uliiiij in irlinli' "/' /" pnrt

mill fiii-iner All IK ihell' ii'iiiil'il, im li I'l"! n-liml shull mil riiirr llir

All nr nini ihiiiiii lnjnri- ii/iin/ii/. iiii/i.\.i imrils In ni/ilnl 1 iniiij siiih

Ai/iir fiinriiiniiH. "'^i'"' sfiiitiii ;tH of till' Iiitfripri'tiitinii Ait, 1 hH'.t,

illilr, \>. (i.l'i.

"

VI Jlr il riiililiil. 1/111/ ii/iiiilir mill Ail s/iiill lir iiiinli ri/nillinil III

r hn/r lit III pml Hull fnriiifr All. 11111/ siilisliliiliiui sniiir /iiniisinil nr prii-

lininim iiis/iiii/ lit l/ii- prnrisinii nr /irnrininim ri/nn/ii/, sni h jirnrisinn

nr urnrisiiiiis sn ri/mi/iit s/iii/l rriiimn in /nrir milil l/ii- sii/mlitu/ril

prniimnn »•• /imrixiiiiis s/lillt

XlM'tlOll

;;//() iijii iiiliiiii III! I'lirir nf t/ii- /list

if till' llittriUi'tiltioil Art, IMMO, iiiitr.miiilr Alt.

p. (i;i,v

\'II, lir il null lilt, l/iiil rrrrii Ai/ miiilr iittrr t/ir mmmriiiimi-iit nf

l/ii\ Arl k/iii// III i/rriiiii/ mil/ 'lil/.rii In hr 11 pu/i/ir Ail. mid .\liii/l /je

/iii/iriiil/;i lii/.rii iintirr nf lis sin/i, iiii/rss llir rniilrmii lir rxprrx.ili/

/iriirii/iii 11111/ i/rr/mri/ /iii siir/i .Irt. S(>.> -..•itimi^ ',• llllil :1S» i«l' till'

liiti'iiiivtiitii.ii Art. IHH'J, milr. pp. (I2ii, ti;!."i,;,

VIII. //' it i/rr/arri/ and riiilrtrd. l/iilt //lis Arl s/iii/l rnininrnvr mid

lii/ir ftlrrl friiiii mn/ iininri/iiilrlii iifirr l/ir rniiiiiiriivrmrnt i,J ihr next

smuinn nf I'ur/iiimrnt.
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TIIK i'OLllN'AL LWVS WMIHTV ACT. IXV

(•>M & -.".I Vict. <. r.:!.)

An Alf f" flllKlll Itllllllts ilH lo III' I'llliihhl nf l'uli,i,,,ll l.lil^,

[•jiitii .lull.' i>'i"».

!

WliiTi'iiN (Imititt have ln'i'ii i'iit"rf.iiiiii| ri'?«|H'(tin;i tin- v:ilii|it\ of

ilivi'iH lii«>. iimrli'U or |iiiiiHirliri^; In liavc Imimi ciiiirtiil liv tin-

li'jji^laturt'n nf riTiaiii kI llir M.iji-tv'!* mlnnii-, ami n-.|i' ctiiix

till' |in\vi'r» 1(1' Kill h |ij;i-.|aturf-t, ami it is i'\|H'i|ii'iit tliat »iiili iliiii'>t->

slmulil Im' ri'iiiiiM'il ; !(•• it ciiai'i'il as fnllnws :

1. 'I'lii' tirni ••ri>liiiiy" >liall iii tliis Act iiii hull' ail nf llir

Maji'-ty's iiim!.i's<iniii«iil>M>ail in wliii li 'liiTi' sli ill i\i^t a lii;i-.|a'iivi>.

us hiMi'iliaitfr ili'lilK'il, i'\i I'lit tin' < liamn'l l-laiii|-. tlif Isli'nl .Man,

ami liiirli tii'iitmii's a- iiiav fnr tin- tiim' In inj; Im- vistiiliii Iji-r

.Maii>ty umltir nr '>y virlui' nf aiiv Ait nf I'ailiaiiniil fm tli.

j^nVfrimii'lit nf liinia :

Till' tfiius • ii'fi^latm" " ami "inlniiial |i';.'i>iatiii'i' " xliail

MfViTally >iKiiif.> tlic aiilhnrity. ntlit-r tliaii tin- I ii;|Miial I'atliaiin'iil

nr Ilor Maji'-tv iii cnuiiril. rnnii" tint In iiiaki' |.i«> fur any iiilnii\
:

I'lif tfiiii '• ii'pri'M'iitatiM' li'i^i'-latiiri' " »liall ~i;;iiif\ iiiy rnlmiial

iiiiislatiiri' ttliirli shall rniM|iri»i' a li'j;ii.|ativi' timly nf wlmh nni-

half art' clittctl l)y iiilialiitaiits nf thi' rnlnny :

Tin' tiTiii •'(•nlniiial law " shall imlilili- \ti\\- m 'T any rnlmiy

• •ithi'i' hy siirh li'jjislatiin' us afnrf«aiil »\' liy llir Maji-i* in

rniini'il

:

An Aft nf railiaimiit, nr any jinn isinn tlmri'iif, shall, in rnn-

struiii^' tills Act, he ^aiil tn f \ti'ml In any cnlnny \\\\>-n it is inaiii'

iipjiUcahlc tn sili h cnlnny liy the c\)ircss wnriis nr inii-- ny iiitciiii-

lui'iit nf any .Act nf I'arliaint'iit :

Till' term " j^nvcrnnr " shall mean Mii- nllici-r lawfully ailmiiiis-

teriii^; tlic i;,.(Vt'rnmi'nt nf any cnlnn\ ;

Till' ti'iiii • li'ttcrs-iiatcnt " shall mean letters-iiatiiit iimier the

great seal nl' the rniteil KinifilnMi nf (ireat liritain ami Irelan.l

2. Any colniiiiil law which is nv shall he iu any respect repii:znaiif

tn the prnvisiniis nf liny Act nf I'arliaiiniit iNtcmliii^; tn the i nlniiy

tn wliiih such law may relate, nr repii-iiaiit tn any nnler nr ri'na

latiim maile iimler Hiitimrity nf -^ucli .Vet nf I'arliauient, ni haviui,

in tlie cnlnny tlie fnrce anil effect nf su li .Vet, sliall he reail,

subject to suili Act, order, nr renulatinii, ami shall, tn the extent nf

such repugnancy, but not ntlnriiise, he anil reiimiu ahsoliitelv vnui

iiud iiio[)eriitive.

3. No cnhmial law shall be or ho leomed to hnvo been void or

inoperative on the grnuiui of ri'iaii; nancy tn the law nf iMiglund,

iinless tht> s;iii!>< shall he rcpuc^najit to t!if> prnvisinus of sniiie such

Act of Parliuiueut, order or regulation us aforesaid.

Di'tiiiitiiins;

" l''il.iiiv :

"

•[,

iiin

u'Ula-

•(. il.niul

.liitiiif :

"

• |{

tiv
tiiri

•pfi'si'iita-

l.i.'i»fi-

• (

'

.I'liiial

.V.-t

I'lir

. Xtl

r.,l,

^i>f

iiimciit

M til

ml t.i

tiifs :

• (1 ovi rimr:"

"I

|,'it

ttlTS-

llf."

r..l

»1<

'•P

iiiial luwN
11 v.. ill for

lu-iiuiii y.

Cl)lnlli:ll liwa
Will'll lint viiid

t'lir icjiutf-

i.,u...y.
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Ciiliiiiml Inwii

not V'liil fur

iiirotiMHtrfM'V

with iiiAtrui-

liiiii'« til

Pi ,1 mini Ictfiw

liitiirr niiiv

('ttullliHil. Vc
iiiurtK 'pf low

Ri'prfHi iilM-

tivr li^-i-lii-

tiiri"" iiiiiy

alter cdti**!!!!!-

tiuUH.

C'rtitl.il

ropifH lit' ]it« <•

aNm-iitfil ti» i»r

l)illH rii-crvi'J

til In- in lifiii

f'fiiu cviilflirt'

thiit till y ari'

linnHrly

Prmliinmtitiii

an to lltT

Miiji'KtyK

diKulkiwiitJt't'

or {iNMCiit.

piililiNli)')) in

c'olouitil

ni'»>|iiH>ir, ti

b*' f/rhttf'r /'till'

rvidi lire of

disuUow^iiif
or iiMseut.

Certain itctx

I'liiii tid liy

lt'>r>^liituic

of fUmtli

Australia to

b« valid.

4 Nil colimiiil Inw, punkjiI « t!i ;

til li\ tht* pivi riiiir of ^itiv "iilou <>t

iiHKfiitfil to. »hiill Itf iir lif iliifiiiiil t')

tiy rciiKiiii iitily lit' liny itintnirtioiiN .\ I

tllt> xllliji'rt tlliTfiif vvliirti lliiiV 'ili' 'i

\t\ or III! tit'linit' of llt'i- Mii|«'!tl , ly .ir.

lft'<'r»«-|iiiti'iit or iiihltiiiMi'iii uf'ioii.'.ii'j'

jius'Hiiij; or to usHfiit to lii\»> ' "
I 'if 'i" I

llll'llt of »ll(ll rolollX, I'Vt'll t)l .I'll •lll'ii I

to ill Hill li |ctti'i'»-i>uit'iit or 111* iiiii'iii'i

riincurronro «>f or iiMontwI

I li» hitri'iiltcr MO |iikNMi><t ur

VI' lii><i|i Void or iiio|ii<rutivi>

I ri'I'cri'ii' <• to Miicli law or

II jfivi'ii to mull i^ovi'riior

. iiiotriiiiiciit otIiiT than tho

mil ^(ov.riior to runciir in

oriii'r mill ^oml ((oviirii-

riiitioiiM limy lii' ri<ft<rriMl

iiiKtriiiiii>iit.

5. Mvi'i'V roloiiiiil li(;i>liituri li:

tiiiirt to lmvi> liii'l. full poui'i It.'

coiirln ol' jinlirjlturi', iiini to lidol I

til aitir till' iiiiisiitiitioii tin >l

iiiliiiiiiiHtriitiiiii III' jiiMtiri' tlii'i

tiiii' hIihII, in ri'i*|i''rt to tlo'inl

111- ili'i'iiii'il al all tiiiii'M to \i.

-.", atiil

II- jiiii»<l

l.i< (loi'iiu'il at all

tiiiii -lalilish

II Niinii', ami
.oviaioii for tliK

I'litatiMi If^fisja-

oii, liavi>, anil

r lo iiiiiki' lawH
1 |i' of .silrli li'jriN-

''II |>anr<i'<l ill iiit'h

iii|iiir('il liv iiiiv Alt

.ri

.iii'i •
\ iiid

' li.ni. • iP
,

ri's|ii'rtiin{ till' roliMtitiition, pi' .n «i I |iiim

lutiu'i'; proviiiril that -iirh liiv -jiiiil iiiiv

niantii'r iinii I'onii mm tuny from inn to tiiiii* In-

of I'arliatiii'tit. !ffti'r«. |iiiti'iit. • iilir in rounril. or colonial law for

tlif tilliH liritiy i'l liilio ill till' --aiil roli'liy.

6. Till' 11 . rii.iifi' III lliu rliri. or otlii'r iirojiiT iilfiri'i' of a li'(?i»-

latiM •.i,iy .11 an\ loloiiy to lli. .'ll'iMt that llin iliMiiini'tit to which

it in a:'i*(!ii'<l i* n true lopy ol any roloniul law .ih-i iiliil to tiy thi>

(fovi'ni.ir of KUrh lolony, or of any Mil hki'immI fur llif fignilicu-

tioii of llir Mnjfsty'n iiii'iiMuni iiy thi' saitl pivi'rnor, shall lio

|irinia farif oviilenei' that thi' ilociiini'iit so ri'rtilii'il is a true i'0|iy of

Kiirli law or liili, and iis tlii' iiisc iiiii\ lii', that sncli law has lunii

iliilv and iirii|iiTl\ passrd and iissi'nted to. or that sinli hill has

tii'i'ii duly and |iroiM'rly jiassi'd and |iri'>etiti'il to tin' pivfrnor : and

aiiv proiliiiniition |iiir|>ortiiif.c •" hi' |iiilili-liiil liy iiuthority of tho

(jovi'rnor in anv in'w^imjH'r m thr loiony to whn li mhIi law or hill

shall rnliiti', and sionifunj; lli.r Mnji'st\'» dis.diort uiiri' of any

siirli roloniiil law or lli'r Maji'st\'s assent to any siiidi ri'sorvnl hill

as ,.;' iri'said. shall hn jiriiiia I'lirir nvidi'lict) of silih ilisallowanii' or

assiiit.

And whcri'Ms doiihts .iri' I'litiirtaini'il rrsiii>«tiii>; tin' valiility of

ifrtain ml- I'limti'd or ri'imti'd to In- iiimfrd hy tin' hgislatiire of

South Australia: hn it fnrthfr •'timti'd. as t'ollows :

7. All laws or ri|iuti'd laws i-iiai'tid or imriiortin^; to have heen

iimrti'd hv thf said lcj;islatiirH, or hy ]u'rsons or hodii's of |iprsons

for thu tinir luiiig artiu^ as such li';iisliitiiri', which liavc ri'it-ived

•111' assi'iit of Her .Maji'sty in council, or which huvo I'ct'ivi'd the

iissi'iir of the jjovi-rnor of tin- said colony in the naiin' and on

hi'half of II'T Majesty, shall he ami he doeinod to have heen valid

and effectual fniiii the date of such assent for all puriioses wliat-

evor : jirovided that nothiii); herein contained shall he deuiaed to

Hive etiVct to any law or reputed law which has heen disallowed hy

Her Majesty, or has expired, or Inis heen lawfully repealed, or to

prevent the lawful disallowuiiee or r«peal of any law.
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.\iij<in.ri K >rilt lilt ilottii liy (ciiit.'xt. .'I'l.'.

.\l)«iiiil iiii.iiitiiiii, .(I'l.

All iiimilutivi' iliiiiiup'. I.VJ.

piiialti'-, l.'il.

Act or Hfntutc, ilrtiiiitiuii uf. •.«.•!», .17:1, ;is(i, (iil/i.

Alt« Olf |KirtilK. MllbM'.|l|i lit, IJIJ, ."iSS.

.1'/ /niui.in,, H„l.r,./,„Mti,il nl'iti". i.i-i ,„/,.,/ il„, .. „/, „^„, »;((,

:M,>, .i.'iii.

AiMitiiiiiH, i>iTiiiii'iiiH. l!>l.

" Adiuinilfy," -tatiifiirv ilftiiiititHi of, ti'.'T.

" Allliliivit," utiitutorv cliliiiiti.iii of. i'!t."), jjlH.

Atlilliiiifivi' iin.l lii';,';itivi' riivi>im!iti, Is.'i.

Alit'lls. I'lTil t l.f ^t:ltllt('- oil, -.MJ.

Altiiiitioii of luw iiiiiiliiii; m tiuu, 4J1.

Altfiutioii- in iniitiiiif.i, l;tT.

ill il U. I<)|.

in iii-tiuiiii'MtM, s'),

ill will.i, tiiKi.

Ainl'ii/iiifiii ri ,-l,,,riiiii jiiitim nitllii r, , ilinili,.,ii • 1 Jinlihii, H.t.

lull ii» ri rili'iitinii, Hiii,i,/,i, r : niiiii '/iiifl , , iitrti,

I lllni- ilihln'linn,! ,, rijli tit ,,,• /,i,t, tflllliir,

X.), .)S(), :,\\.

Ainbifniiiy. liiti'iit. in rontiin •-., l:t.{,

ill ili'iils, I'lli,

ill iii-fniiiit nts, m;J.

ill \\'i\U. 'Old, .VS'J.

imt-Mit, In cnntriicts, VM.

in iiiNtriiiiii'iit-. ^'i.

in will-, .VsK, ,VSL>.

Aiiii'iiilin;; >t.iiuti'. :i.').').

Aiiii'iiiliiii'iit of >tutiiti- in siiiiii' .-..--.ioii, 1,'iS, cji;. (;;17.

AiniTiciiii Coiirt-, ilici-iiiiis of. )7.

Ancii'iit authors, (i.

il.'cds. 1!»7.

instiumcnt-, Ho.

-t:ttut-r, :i:,v.

Appeal, stututoiy dutinitiou of t ourt of, (i:i,S.

B. XT
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Argumont from inconveniemp, dci'dn, 107.

stiitutcs, :i44. 3N",

Artificial i-uIph tor iutir]iri'tiiif; wills, 4H((.

" AsMizcH," utatutory lU'Biiition of, tl2H.

Atkiun' ii'portK, 7.

Attorney, powers ol', 'J'J J.

AuthoriticM, 1— 11.

A»»th()r«, ttuoiont, t>.

Avoiding statutes, 453.

3NN.

/

" Hank of Kii{;liinil," statutory dcfiiiition of, <)2H.

•• Bunk of Iri'luml," statutory ili'tiiiition of, »i2H.

Barnardiston'.H reports, S.

H«'netiiial interpretation, JN, H'>, 147, IH.'t.

lt,i,i<iii,f fmhiiiUr 'itiit inhrimlatlimcs ,,r<'rl'-r impllriMmiifm

/niriTiiiii, lit nx iimiii" nilml iiiiniu immt, ,'),S, 14'>. 147. 519, 573.

Bill of ladinff, 2()(i.

Bliit'kstone's reports, H.

Blanks in a will, 5((4.

" Board i>f luurdians," stat\itory definition of. (>:«).

" Boaril of Trade," statutory definition of, (iJ7.

B'-dies, corporate, aji; lication of ]ienal statutes to, •.'it7.

" iiorou).'h,"' statutory definition of, (>3().

Brackets in deeds, 151.

in statutes, 'JtH.

" British Iridic," statutory definition of, 031.

" British Islands," statutory definition of, ti31.

" British ])ossessions," statutory definition of, (iSl.

BrouRlium's .\et, 185(t.. 037.

By-laws, moaning and interpretation of, 401, 405.

Campbell's reports, 10.

Canons of interpretation, 50, 230.

Caprice, 575.

Capricious intention, 7i'.

Carrington and Payne's n-ports, 11.

Case law, 1 -40.

authoiities, 1.

dec';'i(jns, 13.

decisions of Courts, 32.

judguients, 11.

reports, 4.

Casen on instruments, when useful, 16.

on wills, 508.

(Jnsu» iiniimiua, 323.

Cautious, introductory, .)0,
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Chancfllor, (lecisi(iii~ of I.nnl. .'id.

stiitiitoiv ili'liiiitinii of till' I.oril, (>J7.

Chiiiifrin}; wonls, Ki.j, liJl, J7(i.

Chiirfjinj; Htiitiitfs. 400, 4;i(i.

" Cluiiity l'i)iiiiiiii-si(iiii.|s." Htatiitury cldiiiitiDii of. ti'.'T.

riiuitir iKirty, 2()H.

"('liit'f secretary, "' >tutiit(iiy (k'tiiiition dl. (iJT.

Children ilyiii;; in testator's lifetime, device to, (iol.

* /' rtiifrt-, ^\^)'},

CircumstancoH, ;jN, 71, V2'.i, \:V2, '>'2H.

altered, 12S.

Citation of stututes, •Ji;t 2411. (iJil, (i:i7.

Claw, pftH to a, 'I'.H.

Clau.ses, j;eneral in( or])oiatinfr, oT."*.

in statutes, :!(i.'i.

interpretation. ".".lO.

Lord Sliaftesl)ury"s, USl.

Codicil, uO.J, oN".

Codification statutes, .'io.J.

Coke's re])orts. S.

Colonial and p'ojrra])liical defii itions in fntiiri' Acts, (i-il

Boundaries Act. Iso.". -.M^.

" Colonial law," statutory definition of. fi.'lO.

C<donial Laws Validity Act, iMl.'i :!:iN, (i;i)t.

" Colonial lejjislature," statutory definiti(in of, (i;ij. (i;(!t.

Colonics, .statutes afVectini;, T.is.

"Colony," sfafufovy delinitjon of, (i;i!, (i:j!».

( 'oniity of nations. 4N().

" Connnencenient," statutory di'tlnition of. 'J.'il.

Commercial nieaniiifr of wonls, 204.

"Commissioners of Woods and rorests." statutory definition of,

(>27.

" Conimissioneis of Works." statutory definition of. 027.

Commis.sioners. report of. 2^7.

Conimitfed for trial." statutory definition of. (>:;:{.

Common law, to l)e considen-d. 27^!.

effect of statute on, ;i;!ti.

evidtuite of, \',i.

rif.'lits, .statutes striking af. JiO.s.

Coinpntafion of time, si.

(\)nclusivi'ni'ss of decisions in House of Lords, :iS.

Concurrent jurisdiction, decisions of courts of. ;f2.

('(mditional legacies. (iO.).

. Conditions, jjrecedent and suhseipieiit. in dicds, 1.S2.

/ in wills, (il:i.

Conferring powers, statutes, ;iS2.

Conjecture, j20.

Connection of independent devises, llOti.

Consistent decisions, li).

1 1 2
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Congolidation of statutes, SSU.

ortler, Vli.

" Consular officer." statutory dtfinition of, 27(>.

('iiHtrmpuriiiiKt t.riH,»itiii ii>t iij'tlmii rt fnrtinximii in li!l<\ I'^J. •'*''^-

CoiiUmpiiniiiKi ej-pusitiii, uh rojfarils contracts, \2o.

as rofiards doeils, 197.

us regards statutes, HoH.

Contemporaneous deeds, 1 jO.

documents, 117.

Context of all instrunieuts, 7S.

of contracts, 121.

of statutes, 3()i».

of wills, 24;t.

Continuing statutes, 4o5. A&2.

Contract defined, KS.

Contracts—alterations in, 1IS7.

altered circumstances, 128.

ambiguities, lati-nt and patent, la.'l.

application of l.u furi to, 102.

circumstances, extrinsic evidence, 12;{.

Cdiitniiiittriiiirii e.rjK»itiii, 125.

contemporaneous documents, 117.

usage, 12o.

context, 121.

Court and jui-j', duties of, 117.

cu.stoms, 124.

decisions on, 110.

definetl. H8.

effect of statutes on, :H0.

equitable iiiteiljretatiou, 108.

evidence of. Hit.

extrinsic evidence of, 00, Vi'.i.

foreign d(>o\imi'iits, 104.

foreign -stamp law, 1(«J.

golden rule (Hrun.well, H.), KW.

implied jiromise, 120.

intention, from context, from words used, 121.

latent ambiguity. 134.

laws governing, o:!.

legal anil ('(piitabli' interpretation. lOM.

l.iJ /iiri, ai)]plication of. 102.

original draft, 114.

patent ambiguity, 134.

primary meaning of words, 121.

printwl form, 114.

rational interpretation, 122.

restraint of trade, 110.

rules applicable to <tll contracts, «7.

secret inti'iiti"!!. 137.
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rontract«—suhsequfnt nets of |>nrtit's. llifi.

(Iccliiriitidn.-i of iiaitii's. IJT.

time, es.-<en(r of confruct. 111.

Ctroonwuli iiu'iiii, 111.

truiislatioii, 104.

two instruments, llti.

usap's. rj4.

whcif luiulf, j)liirc of fiilHlmi'nt, 'M.

wiitirifr mill print. 114.

Contradictory ilccisions, 19.

(\)nvcnit'n((> and iiu'onvcniontf. i:iT, :544, lis;.

< 'onvcnifni'f of rules, ,jl.

f'o-ordiniitc JMri.-diction. decisions of cnint> of, oJ.

^'I'fHtfillin rfrh"riiln Iiiiitrttt ilff jitiit itiitftn lit t^it'tfin ntn^it^ '22ti,

Corporate l«idies, ajiplication of ]M'iial statutes to, 207, <)2J.

statutes confen in;.' )iowers oij, '.is.i.

" County," statutory definition of, •.'!»,"). 'JliS.

"Count}- Court," .statutory ileflnition of. 'J".»s.

Court, duty of, .")•>. 117.

Lord Chancellor's, decisions of, .'ill.

Court of Appeal, old, 'M.

"Court of Ai>peal," statutory <letiiiitioii of, tilH.

" Court of Assi/e," statutciry definition of, li2H.

"Court of Quarter Seysions," statutory dtfinition of, 1)29.

I'ourt of Session. Scotcli. 4(i.

" Court of suniniary juiisdiction." statutory <lefinitii>ii of, (129.

Courts, .Vnierican, decisions of, 47.

ecclesiastical, decisions of, A'4.

e<iually divided, ;('.'.

Iloiist^ of Lords, decisions of, .'iK.

Irish, decisions of, 44.

of co-ordinate or concurrent juri.sdiction, decisions of, U2.

Scotcli. decisions of, 44.

superior, ;{(i.

Covenant defined, KiS.

Covenants, alfirniafive and nejriitive, IN.V

Covenants hy jirovision or exception or recital, ION.

conditions precedent, 1H2.

subsequont, 182,

defined, 168,

dependent, 179.

eft'ect of )>roviso on, 1K9.

express, 172.

for anothtn-, 188.

implied, 172.

independent, 179.

interpretation of, afjainst covenantor, 175.

joint and .sev< ral, ISO.

negative, Itid.
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OovenantH p irtly atfinnativo auil piirtly negative, IWo.

" l"'iti inning," 184, IH5.

rt'ul and personal, lM»i.

restrictive, 1H5.

Oown, ;;rants by, 17H, 21H.

ivforenc.'s to thi>, in Arts, 2itl.

Cinii iliiii iiitir «' ini;iiiiiiiHii rijuriiinhir in lifliimiiiln iiliiiiiniii nitiiin

enf, 560, o<il.

Ciiiuulutivo stiitutt's, 4,')1.

Customs, ett'oot of stutut.' on, :i:iH.

effect on contracts, 124.

eviilcncc of, 85, '.'02.

Cvitting down fxiit, 5<>2.

'.'/"/"'''* doctrine, oiUi.

Damages, accuimilative, 452.

Date of int-trumcnt, evidcncn of, 8(t.

of deeds, 148.

of statutes, 249.

of wills, 500.

Debate in couiiuittee, 290.

in Pavlianient, reforencf to, 288.

Decisions, 43, 82.

afflrmod on different t;-(miids. :il

consistent, 19.

contriidictoiy, 19.

dicta contained in, 28.

long-standing, 20.

on contracts, 110.

on identical words, 30.

oil instruments, 82.

on similar grounds, 30.

on similar words, 30.

on statutes, 302.

on wills, 308.

"performing," 184, 185.

principles of, 17.

reason and spirit of, 13.

use of, 13.

when useful, 15.

Decisions of Courts, -American, 47,

Ecclesiastical. 43.

House of Lords, 38.

Irish, 44.

Lord Chauccllur, 37.
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Decisions of (Vmrt-. of co-ipnliii.iti' or ("iicurii nt jurisdiction, .'J2.

I'rivy ('<)\iiu'il, 4 J.

Kailwiiy ('"nnuissi(iiifi>-, H.
Scotili. 44.

I)eclurution, statutory (ictinitiuu ot -t.itutoi y, iV.il.

Dwlaratioiis or' pjrtii's, ])>'.

Dfcluratory stiitutos, 4J4.

Duods, alllrmativc and iir^utivi" rovi'iiaiits, Isl.

against public iiolicy or iiolicy of tlic law, iNi.

ulteratiouH in, 194.

anibij^uitics, Ijli.

ancient, 1H7.

ar)j;unifnt of inconvuniencc, liC
brackets in, Ijl.

chaiiffinf? word.s. Ui.j.

ciretimstanci's, 12.'i.

clauses ajjainst jiublii' jpolicy or imlicy of the law, IH.'J,

conditions i)rcci'cl('nt and >ubs('<iu(iit. IsJ.

nnitftnfnn'antii t'.rfKi.-*itni^ \\t~

.

contcnnx)ranoous, l.ld.

covenants in, wIumi conditions pri)cc<li iit, isj.

dtitinition of a covenant, IHN.

dependent or inde|M.>udent, I7!<.

ctVcct of proviso on, 1M>.

exjires* or ini|ilied, IT'J.

for anotlier. iss.

interpriited afiainst coviiantor, IT-i.

joint aiid several. lS(i.

j)artly atlinnative and jpai-tly negative, IHo.

real and personal, iNti.

n^pufjnancy. ISil.

restrictive, lISo.

date and delivery of, 14N.

defined, 14J.

distinguished from wills, 4H(».

ijiisili-m i/inrris doctrine, Uil.

errone^)iis additions to, litl.

exceptions in, l<i.S.

executory contract, 14.'i.

extrinsic evidence of, 1415.

/aim fteiiunmlriitid, 191, 192.

frrants of the Crown, ITS.

inconsistent parts of, 1 j2.

intention of, 151.

interpretation of. should be favourable, 14.).

most ajjreeable to the intention, 145.

legal and illegal parts of, 191.

limitations by deeil f>f settlement, 199.

matters refer"ed to in. 191.
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Deeds, miHdi'ticription—tnii>noiner, l!tl.

objoct, Ijl.

operating two waj-s, 1 j(i.

opoiutivo purt and rucituls, Itij.

preliminuij- contnut. U.'i.

prusuniptiiin ivsjH'ctiii^ tln' MiiikiuK of, H2.
priniiirj' nieiining, \oH.

punctuutiuu, Ijl.

lecitaltt uiid (iiwriitivo part, Kiij.

rejecting purt.t of, IjJ.

roleuscK, 1!»0.

repugmiuoy in, Ifslt.

n'strittivc (Iuum's. In.j.

sauit! word.-i in ditVcriMit pints. Kil.

subject-matter, l.J2.

wui)pljing or rejecting words. Us.

technical word.-* and pkrascs, ijS).

time, lol.

trunMjMt.sing words, Hi4.

words capable of ii two-fold intcrpretati(m. Hil.

general and sjiecial in, Kil.

in, how interju-eted, \oH.

" Deoniod," shall be, .•JOl.

Uohuition of " commencement," 117, "JTT.

" contract," H8.

" covenant," lt)8.

"deed," U2.

framing, H'.

" instrument," oo.

legal interpretation, «(-«' j). Ixxv.

" mercantile transaction," "JOO.

" pleailing," 'I'2\.

"preamble," llo'd.

" statute," 229.

Definitions in interpretation clauses, 2!*!).

judicial, iu past aud future Acts, ti2«.

legal, 87.

statutory, index to, 023.

Delivery of deeds, 148.

Denvatious of words, ,545.

JJeiigiiatio uiiiiiD rat txclmii) ulteiiiis, 78.

Devises, general, 600.

independent, connection of, ()06.

residuary, 60().

Dicta contained in decisions, modern and old, 28.

Dictionary moaning of words in deeds, l.)8.

statutes, 308.

wills, j4o.

testator'f will a» hio, 042.
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I)i(tiimurio,'«, Icgiil, (ix.

l)itTiTciit words in <a\w stutufi . :U7.

l»illi(tultith ot iiitc'r|ir<tati.iii, '.'To.

l>illi(iilfy lit ii|p|il\ iii^r iiili!-. l'Tii.

Diivctdiy >tutut.>s, ,tj,s, ,l:tl. ^:U.

|)is(Miiliiij; cxininsiiiiis, .Vis.

I)isiiiliiiitiiim' wills, .<!<!».

DistuiuT!*, stiifutiin- iiiriiMiii'iii''iit 111, ti:U.

I)(>iiiicil.', ti'sfatiir's, \s'.

I»nilt of contrart, oiifiiiial, 1 11.

Druftsiiiaii, L'!H).

JJuliliu irnaii tiiiii'. si. 111, L'.VJ.

I)iitii'.s ami portiTr., iiitiT|iri-t,i'iiiM of pioviiioii- at to thi' i-xiMciso

of, -1(11.

iMitv iif .juilfje, oli, 1 17.

jury, 50, 117.

" Eri'I.EsixsTirAt, ('iiiiiiiii>sioiiiTs,"" >tatii»iiry ilfliiiition of, (iJ7,

Kcclifiastiial I'oMit.i, ilicJMoii- of. l;t.

' Hilucatioii {li'|)aitiiii!it," .statutory ilctiuitiou of, (1J7.

Ejiisilmt i/iiirri.i doctriiii', in all iii-tiumouts, (!:i.

in ilwtl.-, It) I.

in statuti.-, ;ill.

in wills, .'i.')!.

KlHCtionw, (Iclinitioris iclatin:.' to, li'il,

Kliminution, ;J:.M.

Knabling statuti's. .(J.s,

Enforcinj; stututi s, luoili' of, 447.

Knfrli.sh law, sources of. 1.

Equitulilc intoriiivtation of contraits. los.

of statuti's, Jili.j, ;i-|-.'.

Eniincous adilitions, 1!(1.

Esjiinasso's rii'orts, 11.

E.stjitr tail, dovisi'o of. ilyini; in ti.stator'^ lifutinir, »>ill.

Evidun<(', I'.Ntrinsic, .'js, ill), 12;i, U.f, :;sl.

of connnon law, l.i,

of contrai-t. s'.l.

of <ustoiu and usajjc, So, 1J4, J02.

of date, H(l, US.

of deed, ir.i.

of in.struincnt, js.

AV ilntffiihnfihn.< ft rnnsrtpn ntifnH, I."iiJ,

ExL'tiption, covenant liy, ItiM.

in will, c5.')7.

or (iiiviiig clause, 2tiS.

Exceptions, how they control deeds, Uis.

Esch«iuer Thaiubi-r, 'iH.
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Kxcriitiir, (l«vis« to, f!(W.

Kxci'utory or i>ii'liiiiiiuiry coiitruct, HU.

tniMfn, )()((.

Kxoreiw of powfiH 1111(1 (lutifs, 4(il, -ihO.

of Mtiitiitui V )inw<'is l)utwt<ou |>ii»Hiii){ iiiid uoiniiioucomont

of statuti', 'J.'i'J.

Kx|)iriii).' stiitut''«. li'i.

Kxpliiiiiitorv <tatiiti's, 1,'H.

KxpresM i.'ovnimnt, IT'J.

h'.i'i>rr^i*iit tmiiiH fHf f.ir/n.-ttf ft/tn'itiM, "H, "!*, I.i*, IJUjiJlO, -I5N.

KxinvHdioiiw, ti'chiiiciil, ;il!t, 'AH.

Kriiri**Hii) I'lii'it ri!<i»ir>' tiiriliiiD.'H, (M), 129, \'M\.

" Kxtc'iid to colony," stutiitoiy ilrliiiitioii of, (i;t!t.

KxtctiHioii of oriliiiiirv iiii'iuiin;;. 'A'.VA.

Extraordiiiury ri'sult«, '.Vi\.

KxtiinMu fviilcnci', cdnfructs, (M), 12.'i.

.l.M>.l-4, l-lJJ.

iiistniiiicntH, 71.

KtatutoH, 'l>i\.

wills, .)2(i, <)(W.

Failure of i«Mun, words iinporting, <i():{.

h'lilnii ileniuiiilrnlhi inni iiix-il, !(0, liU, li*2, 577, o'S.

FuIhu Kiifjlish, 14 J.

" Fi'loiiy," statutory definition of, in Scotch Acts, (iU;i.

Fictions, statutory, .'idd, 4'.'.'i.

" Financial year," statutorj- definition of, fiii'J.

Findings, Hi.

Fiscal statutes, 4itH.

Foreign documents, 104.

domicile, 4(S7.

revenue laws, 106.

alainp laws, 10»i.

terms in wills, JOO.

Foreigners, eft'ect of statutes on, 232.

Form of wills, o04.

F'orms in schedule to statute, 26IS.

statutory, 403.

Oentier and nuinher, rules as to. 297, (i2o, 637

General and special intents of .i will, )26.

provisions in statutes, 374.

statutes, 463, 470.

devises, 6(K>.

e.\piu»slon», 310.
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Oonoriil iiicorpi>riitiii(f cIiiiihix, ;t7').

niltw, .lO.

r-tlltlltoM, 4(iU, V».
iitutiitiirv intiTjin'tufioii. •i'j't.

wi.nlf, •>.». •:(•!•. ;no. ...'m.

mill i'Xiir<''<«iiius in ^tatut(f, ;tlO.

Ueiiirnliii <i»rifilihiii iiiiii ihriKi'iiil, '.iSI, HH'.i, '.iH\, osi, 4tifi.

ftrttrrtllill ftrUt yitiit tfi lit I'lllitrr infrfli'lrntl'l ^ iVA^ .!*'», Itll.

(loii^Tiiiihii-ul mill < oldiiiul il<'tiiiiti(iii-> in futiiri' A(t«. ti;il.

(iiililt'U mil' uH til all iiiMtniini'iit?*, 7-1.

as til iliiiiiii|iuity, -OH.

UM to timtrui't^, l;tii.

iiH to wtatutis, .'MCi.

a« to willfi, .">(il, .'.ll, VJJ.

• dovornor," Htatutoty ili'tinitiim nf, (i:)!, ti:>!».

Uruiiiinatiral and onlinuiv ini'itiiin;;, T-l, l.'CI, .'lO'J. 'iL".'.

Iiiffiil iniMiiinK. >j.'l, 71.

(iruntr- of the Cmwn, 17H, ai;{.

Orconwich mi'oii time, Ml , 111, '.'.VJ.

Ciimt'iliunrt, statnturv ik'tinition of lin.inl of, illKI.

Hf.ADINOS of stiltutii, •.'(51.

" Ili^h Court,"' utiitiitiiiv ilctinition of, <iL's.

Ilistorj' of statuti', •jsii.

Iloburt'ti ri])iiits, S,

lluutiu of Loi'dfi, (oniiii>ivi'ui>s of ilicisinns, ;tH.

i''lr(t ot ili'oinions of. in Siotliiml, 17.

iiiiiilirmli'ut iciiHiiiiH of Loril~. I0.

irrecoiicilcublH LU.ie.s of, 41.

Iden'TIi AL words, iK'ciM'oiiM lU, '2H.

/iffcrittitia inris nun trcusitt, •i7ii.

lili'>.':ii piivt> I a iUh'iIs, H.M).

Illitn.ttv tl•^tutl)I^ IS!.

Imjurdti'.i.' plivusos, 328.

statutes, •»;«.

ImidioutiiMi, ri'pi'ul by, 471.

linplitiitions, lu'cussary or possible, o'H), j!U.

Implied ciivi'uantM, 172.

oxpri.s.sions in wills, odH.

moivuntile custom and usagi', 202.

promise, 12i*.

words in statutes. 'i'M.

"Include,' meaning of, 2i(j.

Inconsistency, 560.

Inconsistent parts of deed^, 102.
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S

i ''si

Incoii»iiiti>nt |>m1« "I u will, .VM).

-tiltUlt*. Ill, IJ.'l.

IiiiiiiiTriii4'mi', iirjfuiiu'iit uf, hk ri')j;ar<l-" iliciU, 11»".

Htatiit"!., :H4, :W7.

hiior|)oriitiii(f t'lmi«>'". •*'>. '•i''>, <11I.

HtlltlltfK, .'t7.'».

IiiciirpiirHtion, n-pi'iil huvimI liy. 4T.V

III' lIciCIIIIIKIlts, 1)1 1.

Inrti'iMMiilent (•(ivcnuiit, !"!•.

(|i'vi-«>. ((iiinrrtiiiii iif, <>(•»>.

rciiwui- of l.tmlH, 4(1.

" Inili^i, UiitiHh." ^t.lt^lt«>Iy il.'finitiiiii "f. »i.tl.

Iii'lia, ntutiitcf. iitVi'itinj.'. '.'•'!>'.

" Iiiilia," Ktutiitiiiy ililiiiition uf, ti^tl.

Iiijurv til thiiil ]>iiifii'« liy stutiitis, :HJ.

IiijuNt jirixliic.d by iiitiilirftutinii. :l:.'4, !H'i.

liiiijiH miirilil ti'^tiitiir, 4H0.

Ill /"in mill' rill wtiituti'^, •'I'>1.

Inr>eiiKibli> wonU iiiiil |iliniw>. Tit.

ill stiitulis. H'.H.

in wills. Ml.
" IiiKtiuini'iit." ilctiiiitiuii lit'. '>•'»•

liistrunu'iits, •iltiTiitiim-' in, M.

iiiuii'iit, cviduiici' (if lUHtoiii unil ui-Hp!, H3.

rapni'iiiii!* iiitciitioii, ''.).

i'iifuiii.«liiiiri'» uml iiliji'ct, "1.

context, Sf"! iliir " »'«'' "> "N,

(latf, SO.

(li'ciMiiiU!', HJ.

(Iftiuition of •' instiunii'nt," .V).

tlutiiw of Court unil .jury. .'iti.

ovidfuco of contents of, 5H.

ej-jiiiKfiii iniiiiii lit t.i rliii'iii iiltrriiiK, 'H.

j^eiliTul woiils, *i'A.

inii)r]iiiratinf; clauM's, Hit.

inwiLsibli! worilf unil jiliruM'H, 70.

latent and patent anibiffuitien, S;{.

Lord "\VVnnleyiiale'.-i Uoldun Uule, 71.

purtieular word;', '17.

primary ineaninf;, (il.

relative words, (i«i.

ruli's upidiiable to all, o.';— SO.

same words in different parts, ()9.

Bouso and ineanin;;, how collected, oil.

.subject-matter, 71.

technical words or j)eculiar tonus, 6H.

time, computation of, HI.

two. o4.

writing and print, 7'J.
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iDHuranri' |Milic-y, !il<>.

Int«titi<in, ruprii'iiiiirt. "It.

i)( riiiitlurt", \'2\.

of ll..,l-, l.-.l.

of miTcaiitil'' iiiKfiiiiiHiiti', .'<•.>.

of Htututiw, 'JT.V MHJ.

of m\U. .M:i.

wcli't, 1 :(.>.

Intnutx roiitnirv to riib'« of luw, I Ki.

jfimiiiil mill HiH-ciul, of :i will, •Vlli.

iin'oii«i»t"'iit, of 11 will, .'iiio.

Intori'stn u(Toiii|iiiiiyiti(; powi i-', :t^^.

|irivutf, Mtiitut"' iiitiiliTiii),' with. :l!ij.

Iiitirniitioiml tli^atii-^, :i'.'i.

liit.rjintutioii .\tt, lH«!t •>•-'''.

hy f fi'ii'tiii', :>.'il».

clmi^iH, 'I'M.

of iii'itiurfs, SH,

il<'<'iU, ll'.>.

paiitii Irom till' »'i"\vii, IT^, JT.i.

iii»trmiii'iits. .').).

iiiiiriiiitilt' iii^ti'iiiiiDiit-. '.''Ki.

putl'Ilfs, 'Jl 1.

j)k'ailiii^w, 'J'Jl.

Mtiitiiti 1, -J^!*.

tn-iitii''*, 227.

trurttH, 227.

wills, JM).

riiU's unit (uiioii." of, ,5().

imifoiiiiity ot. iii all ii:irt> of tln' Ijiiiiii''. i:t. 2)1.

Iiitostiii'V to ]» avoiiliil, 51

1

/,) IlKflllll- lltin I'l'llillS tl^lllti'li- :iili nlililii-lll

liitiiMliictory cavitioiii, M.

IviAi Courts, ill (i'ions of, 44.

•• Irish Valuiitioii .\it^,' statutory ilfliiiilioM of, (i;i2.

Imcoucilualili' cusi's of 1' him' ot l.onls, II.

Issue ilyiiifr in t.'stator's lif.timi'. il.Ms.. t.., liiM.

words iuip'Mtiui; a faiUuf of, ''>>'-i.

, nl„ •)lfl.

Joint ami soviTal uoviuaiit-, IMi.

Juilfji', duty of, jti.

Judf,'u.>'iits, 11, Ki.

Judicial acts, statutt^s in nfi'r.'i.ci' to. ml.

and otlnr uotici' of statuti-' !T2.

Ji'liuitioiis in ))ast and futuru Acts, t)2.S.

discretion, 4112.



6A4 INDKX.

JiiriKilii'tiim. ili'ii-imix of cohHk nf <'((-(in!iiittti', M'J.

••ir<'it "f .tiitiiti'H nil. :t:iT, nil.

Jury, ihity nf. M. 117.

Keiilr'h r«i|«irt«, H.

KiKiwIi'il^c iif law, ttwtiiti)i''i«, .)|N,

" LaMi," ^ft'luTul il('vifM< of. IMKt,

stHtutui V il.'Hiiition of. 2'X,, 'Jits.

" I.iiiiiIh CliiiiMfM ,\ct«." i.fiitiifi>ry ililiiiitioii of. ti;<2.

liUllKUll^c, O|ltio|lill. :|'JH.

pcniiiH-ivt'. ;IUS.

Mtatutoiy, 21M.

I<a]Me, ilootrini' of, 6(Ht.

Latent iiiiibi({uity, ilclinitioii of. H'.i, 1:M.

ill COIltllK'tH, l.'H.

ill iiiHtniiiii'iitx. K'.i.

in wilU, :>m. .Wj.

" Lawful, it shall l)f," Ac, :fJN -.Ml.

Ijuwh (jovi'iiiinj; coutract>i, WA.

Li'pK'i)'^. ooiiilitiiiaul, (U)j.

MiilwtitiitiMl, <!•.'().

LuKul ami «'((uital»li' construction, lOH.

and illcpil jiartH of dciili, 1!(0.

ili'tinitioii, '«7.

iiittTint'tutiou, duiini'tl, oo- \>. Ixxv.

rt'li'Vaiii'V. 1^.

nt'iiHK ill statiitt'H, 3J().

I.ffft I'lii'tiTinres jiriiirrH niulriirini iilini'imit, AM, ^71. 47;{, 474, 47,^.

Lpjjinlatioii by rffiTcnco. ;t77, IJKti.

L('(ri»lativti I'xpositions, 4.'t;!.

•' Li'K'slaturi'." htafutory di'tiiiition of, tWL', tW9.

Leonard'.-' roiK)rt.s, !».

Letter and >)iirit, Mo.

Letters i»iit"iit, how interjireted, '.'14.

•• Letters iiateiit," .statutory definition of. ti.'W.

Levin/.V rejiortH, !».

Lex Jvrt, aiiplication of, Ki'i.

I.ex liici ciiiitractih, i(3.

LimitationH hy ileed of nettleinent. liHt.

Litural «enne. 7<!, •'10.'), .jifi.

Local and |»<rKOiial Htatiiti>. 37!).

" Ijocal p)vernnient re^jister of electors," Htatutory definition of,

631.

L<!Ug standing docisions, 20, Wo'i.
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I.iit'd l'hiiiu'i'lliir'« Ct.mt, ;i'.

" liiiul I Imlirillur," fiiliitiil.\ il' llllitiiid iif, ll'.'T.

" 1.111(1 1,11'iiti'iiulit,' rt.itwtoiy ilclililtliiti III. li'jT,

Loril Sliul'tr-liury'» rlauxc^, :iil.

I^.r.1 \V.iii.l.jilitii'»tl..lil..ti Hull, 74, i:i:i, :ii>-.', .-'-•.

Iionlit, UuuMi uf. ;tH.

I'lTi'it iif (tiMinidim 111', ill S'uflaiiil, 4'

iii'i'toiu'ili'iilili' i'tu<«'» ttt, 1 1

.

n:,r,

M.iM)ATOHY ^tut\lt<M, |;tt.

Mii|>. l!tl. mi.

Mitr);iiiiil iiiitcH iif a •tutiiti'. 'Jli-I.

MiiM'uliui' t^'l<l•'l', wunlN iiii|ilyiiiK. '•"'* '>•''>-

Mikttuii D'frmil to. MM.

MuxiiiiN, .'>'.'.

All l>li>J litiiiin ilnfurili nt fi'lf Til'ttin^ iii^i i tH/n 'li'lf"

m, Ul.'l. .V.ti.

Amfiiijnitim rtrhurmit htfrnn r»rifii-'ifi<>ni tf j>j>l>fi,i tr

„l',.f,.i.

7" 7 ,

/iiitiiiiiitiir iimtiiiiiniiii frrijii-iiti"ii' I'm-f, li.llilnr, >;!. .'iMi .(•'I

.

Aiitliiiftiihin rfffmrttitt ftiiti HH titnltfi rt I'liii'itn'iif t .!> lniiitnr. s',i,

Ittttiijiiif Jiiii*n>hi Miiiif iiitt f/'rifittit>ii">. fiti'j'tt r litntfJi' if'tf* /Il

liiiii'iiiiii. III nit miii/iH iiiliiif lyiiiiHi jiiriiil, jH, II.). llT.

Jl!t, .'.T.J.

('iiiilriiiiii'iiiiiiii ri/"i<i'(ii '<f i:jitiiiiii it li.itf'iiiiii III lull. I'.'.'i. ^i.'iH.

f'lifiiitatiii I'trlmmni iiflirnt iin'i/itntii'in m w mili " ^in^n, '.''iti.

I'mii ituii iiiti r .11' fiiiifniiiitiii ri I'l rill III III iii t'^f'i mi nfn iilhimitn

ritlmii ml, jtill, .Vil.

Ihniijiiiitiii iiiiiiiH ml fjiliiniii iillrriiii, "s.

Kjjiriii'iii iiiiiii' tnl ijiliiiiiii iiHirmn. 7h, lijli. l:.l, ,11". I.in.

{^xjirmsinii Jiint ifiin Imitnm, "N, !M), r.i!t, liiO.

t'uimi ttrntiittiilntliii imu mint, l!'I, U*.. •')'", ,>7^<.

(Inn nihil Kjiriiiilihiiii iiiiii ilni'ijiiiil, .IV.'. it>:(. :1S.'». llHi.

(Itiiiriiliii vtrlm ninit i/iiii-ruliln iiilillniiiiilii, tiil, Jltli. WW.

lyiioniiitiii jiirix imii •.ini'itl. '.i'i'.\.

Ill lmtiiinnili.H jiliiiiiin Ir^liilnris inli iifinin iii 11 riiln iimr, .|lt>.

Jiini mitnni- litiiit iiiiinnfiif'ifiii ,
.1-47.

l.li/fH IllllllUhir hiliKlilitiir, i-i'iinl, il iiii'iiiintiir, I.

LiijiK fiiiKtiriurn* I'rinni I'uiitnirini' iiliiiijuiil. I'll, 171, 17^!. 171

Miihiliii sniiiiiiitiir i«n-iiiiinii. 4!»(i, 4!l7. im, V.I'.K

Nihil /mil irmr iiniiiinii nim ili inr/mn iiti,.iliil, l!ll.

Xtiii ttri'iiii lit-lirtit rrrlMi in lU'tmiinlnttiiniini JnUuiii ijitn miif

ftlmit ill liiiiitiitii'iii III iiniiii, •')'', •'>7s, ji'.t.

Niiscifiir a hocHx, Kil, ."Ul, illf, ;iU, .i.'H.

Niivii (ininlilutiii j'litiii in iiiiiiiiinn ill It I lion jiKrlitili-, -111. 4\'>,

41ti, UN. 41!», IJl, 4J.J.

(tjitiiiiiin inti-riirrn rirniii iiiiii'. \'2'>,

iljilimtii) Irijii iiilrrfiren ivii.iiittiiiln, .JuN, 3oS).
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MaxiniH —anitiiiiuil.

I'riiniiitin inriiuria t,,//if irn.rem inimhii^, it i-eriUix iiomim's to/lit

erriirun ili Dinintnitifiiin, l!ll, 'I'l,

IJiKitirH ill nrhiK niilln iit iiiiihiiinitii^, ihi iiiillii <.i/«.)i/7/i, iviitrii

iirhii tiniilii (.s<, !((»,

SKiinm jnilinU iirliia fi rriiniin. iH\).

Smi/ifr /iriinii until r /irn iiiiiniit'-, '.i'.K

Sriiijiir /irnjiiiii' niitiiiilmU rr/iiliir, (Ki, (!7, ."Jlj, j.Vi.

Sic iitirr liin III ii/iiiiiiiii mill lifihin, 4(H».

titare ilirisin, UO.

t't re.i iiiinii.'i ni/mt ifii'iin imiiit, ,jH, 14.>, IMi, 21i), 'J.'il, M',S,

)1»>, ,»ls, ,ii<), :,->, ,J7;t, .-,74.

Vi'iIki mifiiniiii I'urliiix m-iifiiiiiifiir iimlr'i /irnOniilim, 17),

17(>. 177.

WiIjii iiiliiitiioii it iiuii i- riuitrii ililunl insi n-in ^ 1 (,').

Wrliii n/iitii iiii'asi- I'ithiitiir, lill.

\'ii.r niiiKMii riiliit litini nrriiitu niiiint, !M».

" May," .S-JH ;f,(l.

" MiMii," iiiciiniii;; of, I'll.'), ;jiM(.

Monniiiff, limivcii from will it^'lf, .VIO.

(lictioimrv, ;i(IH.

hi)w cnllfctccl, .")<).

Nr<'iisurciiicnt of <li.-t:iiic('s, Mtatutory, 27l>.

Mi'iu(j!'iiiiiluiu of association, liO!*.

Mcrcaiitilo iustrumciits, 'J0(».

bill of lailiiifr, 2(Mi.

chartiTpaity, ;.'(t.S.

evitl(>ii!n of custom uikI us;i;,'c, I'OJ.

^'(ncnil ])iin<'iiilfs. JdO.

iiitiiitioii, ijl'.'i.

liii'TiioiaiMliiiii of association. •J(l!i.

pcciiliiii coiiiiiiiicial iihaiiiii;; of woiils,

•-MM.

policy of itisuiaiicc, -JlO.

trail-action diliiicil, l!0(l.

Ministerial act anil jinlicial ili-ciition, \U\i.

Miscellaneous iiistriuiicnts |Kituiifs, :il 1.

lilca.liiijis. 'SI'.

powers, 2l'.'5.

speciticatioii. Ill I.

Mischief to lie considered, •.'7.i, .'i'.'l.

•• Misdemeanour," staliitoiy detiiiition of, in (Scotch Acts, (i:i.i.

Misdescription misnomer in deicU, li»l.

Mistakes in statutes, ;ii.''.'.

Miitiiliit urijiiiiiititr /nr<i'Hinii, -ttMi.

Modern cases in law and ei|uilv, '•.

Modification id' ex]iress words, 71, 2!*'). olis.

Modifying expressions, jlW.
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MiKlifyin;; MoctioiiH, icpcul uf. J7»'i.

" Month," iiiiNiniii},' nl'. ii tiiiits, 1 1J.

" Miiiitli." stiitutciry ililiiiitiiin of. -.'.VJ. •J'.tO, li'.ts. 1,2;. t!.i;.

" Miiiiiciiiul biriiii-jh.'" wtutiitorv •li'Kiiitioii of, (i:io.

NaKKK powfrs. constriictioii of, '.'L'!.

' N'iitioiuil hi'lit I 'oiiiiiii>sioiii i>," >tatiitiiiv ili'liiiitioii of, li'js.

Nations, ('(iinity of. fs(!.

Nojf.itivi' <'ov4'imiits. Is.').

\i'W rijrht, oliliy;;itioii, duty or liiiliilitv . uiii] itn iiimily, l'2'J.

otV<'n<o iind its ri'ini'dy, 1.(1.

Sihil /tifit t n''>r itiiitii hi^ rinn */» fi'i-pi'i-t ri'it-lnt, 1!)1.

Nisi I'lius report, filli.

S'ini iirn'/ii ilflu lit rrrlm in lifiiii'ii'trnfiiuii in /iilinin ifini nnnj'ilnnt in

liinitiitinniiii I'fi-iiin, .>7T, i'iTs. '»"!*.

Non-user, re|)eal by, l.VI, 17s.

Snxriiiir <i .,.,ii<. \ni. .-Ill, .ti:!, .'ill, .".."jI.

Notice <if stiitiites. JMilici:!!, ;i7;;.

piiv:ite, :j71.

Xnni i-i'iistifntio fiiliirii* iin/'i'mn ililn/ nun />r" f' rifin, 11 1, ll.j, 41(»,

4I«. 41il, r.'l. iL'.i.

Niiis;ini'<'. st:itutoiy powi'is iiinsin^ :i. '>s\K

Nmiilier, •J!i7.

"Oatm," statiitipvv definition of, :iil.i. •ii».s.

OhiUr ilirln. •_'«.

Object iind cirrninstiini-es. 71, l.')l.

of deed. i:)l.

testator's, 't'1'1.

Objects of sfntutes, 27!».

Obli}:;itions. inii>ositinn of, .')<!!.

Obliifiitory )irovisiiins in ~t:itMtes. :;;i|.

Obsolete anil olisol.-ceiit statuies. l')l.

Offence, new, and its remedy, i;il.

same, Miitli dilTi lent ]mnislnneiits, I.V.'.

Offences niabr two or more laws, provi-ions as to. I

Odicial definitions in jiast and fiitnre acts, t\l',.

Old Court of Al>l>eal. .'ili.

Heports, 7.

Oniis'-ion in will- snpjilied. ,')7'-'.

0|>eratinfr several ways, eontraets. l;i,'t,

two ways, ileeds, I'll!,

iinnasnnalily or alwirdly, statntes, Hl'I.

Operative |>ait of deed- i-ontiollini; recitals. lli.V

O/itiinn'* intifjin^ nrnin nsns, I'J't.

Iii/ii iiitfrjin ' nni.tiiilinlii, li.'iS. ,'ij!l.

.Vi. (I.il.

f t



658 INDK.X.

Optional lanf?«iine in «tiituti"*, U'iH.

phrawH, U'JH.

" Or," read as " anil." Uio. liL'l, J7(l.

'' Or otherwise," IM.j.

Order, meaning of, (i.ili.

Orders in Council, nieaninf; of, (WW.

statutory, Wii.

" Ordnance map," statutory definition of, »i3:;.

Original draft of a contract, IH.

will may lie looked at. .504.

^ I'AIll MMFDIA. st.itutes (';(, .TIH, ;i,jl.

j^ " Parish," statutory definition of, -i'S.

Parliament, ri'fi'renc'i- to debate in. "JHH.

" Parliamentary iMin'Ujfh," statutory definition of, OliO.

" Parliamentary eli'ction." statutory definition of, (i;il.

" Parliamentary register of electors," stututury detiniticm of, 031.

Particular words, (i".

Parties, sub.si'quent declarations of, 127.

Parts of statutes, 243.

Patent ambiguity, in contracts, l;5.').

in iiistiumi'iits, h;{.

in wills, 5H0. Wl.

Patents, how inteq)rrted, 214.

specification, 214.

Peculiar terms, (is, •J(H.

Peere Williams's Ue]>oits. !l.

Penal statutes iuterjireted strictly. 44:J.

aj)plicatioii of. to bddies coiporati-, 297, (i2.j.

Penalties, accumulative, 4.»1.

" Perfi inning" covenants. 1S4. 18.').

Permissive phrases. .i2H.

statutes. .•{2S.

Perpetuities, rule against, .)9H.

" Persim,' meaning of, 2it(i.

" Person." statutory definition of, 2ilti, (i2.'), ():!2.

Personal covenants, 1H(>.

Personal .statutes. ;j7i>.

" Pettv Sessional Court." .statutory dcfinitinn of. <i2!».

" petty .Sessional CdUit-house." statutory delinituni of. (i'J9.

Phrase, insensible, in statutes. ',i'l\.

Phrases in statutes in jiari mufirid, .ils.

imjxiiative, 4.14.

particular, (>7.

permissive. .'J2H.

Plan. 191.

Pleading over. 221.

Pleadings (letin>'d. 221.

how interpreted, 221.
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Phiwdt'ii's rc])()rts. 10.

Plural iind siii;;nliir iiuinlMr, •J'.i". <ii>,). OMT.

I'olioy of iiisunincf, Jlo.

niliw for ii-oi'ifaiiiiii;: iiiiioiiiit of Inss, 2\\.

warranty in, L'l I.

Policy of a >tatiiti', •J.Sl.

of tli«' law. ls;i. JS").

" Poor Law I'liion," -tafiitory di'linitii'ii of. ti:i(l. (i;jl.

Popular nimiiiirijr, .'US.

Portions, powir- to a|ipoint. '12'>.

Post, statutory imiininf; of siMxicf liy, (i:j.f.

" PoMtinustir-(ii noral, " statutory ililiiiitiun of, (iJV.

PoWfTH, •.'•-*.{, li<M(.

acts confcriinj;, .'iH'.'.

uinl duties, intirprctation of provi>iiii~ as to tin- cxcrciso

of. 4t>J. <).M.

eausiu;^ a nuisance, .'isit.

conferred liy ref. reiii-.. ;i,s(i.

construction uf statutory rules as to exercise of, Id'J.

convenience and inconvenience of, .'is;.

execution of, '.''J;!.

exercise of. :i2.'i. (i;i,>.

how coTistrind, .{H'J.

iniposin;.' cli;ir;,'es on individuals, loii.

intention to exercist-. 'JJI!.

inti'rferini; with juivati' property. riLrlit-and interests, :t!l'J.

naked, '."J I.

of attorney, JUO.

prcdiihited. .fSK.

rijrlits acconijianyiufr. .iss.

to appoint )iortio!is chai'^ed on land, '.''J.'i,

iJtrd (//•(,-, ;iSil.

wills exeicisinjr. •Id-.

Pnii'tice. interjiretation l>y refeienee to, ;ii;i(.

ifn>ri''ii f/i titi'it'friifiiii,i^, 1!»I. ."iTT.

Proauible and enacting' jiart- of n ~tat>ite, 'J.')'!.

iletiiied, l!.i;j.

Prccatorj" trusts, .jili.

Prucedent, conditions. l.S'J, (il:{.

Pre-cxi>tinj; rights, effect of statutes on, .'t.is.

Preliminary (••ntiaci, 1 t.'i.

Presumption respectinj; the makint; of deeds, 1 ^^2.

Primary uh anin^r of woids, (il, IJI, Ij.s, .Jl.).

Princi])le. rule of law a;rainst. lil.

Princi|iles, ii.xinj,'. ST.

l'rinci]r|es of decisions, 17.

Print and writin<». chaiteii)arfies. 'J(I9.

contracts, 1 1 1.
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Print and writing, instrunipntM, 7«.

))oli<'ies<, 210.

statutes, 6;J2.

wills, 304.

Printed form, lit.

Prior depisions on stiitutps, JXi'J.

Ihivato persons, notirc of statutes to, .'174.

Private piopnty, iif;hts, titles and interests, statutes interfering

with," 3!>2.

statutes, repeal by, 477.

PrivilfiROS, statutes strikintr at, 4(K».

Privy Council del•ision^. 42.

" Privy Council," stalutory d'finition of, <)27.

Procedure, rotiospective operation of statute deulinfi with. 121.

Prohibited powers, ;<s<».

Prohibitory stat\ites, Vi'-i.

Promise, implie<l, 129.

Prospective statutes, 414.

Proviso, repeal of. by implication, 47.'(.

repu{»nant to onactiiif; part, 2(i(>.

to a sfwtion, 2l)f>.

Public l)ody, statutes conforrinj; jiowcrs on, 382.

importance of statute, liKH.

policy, ls:(, 2H.j.

records, H.

sentiment, 282.

statutes, statutes to be, :i7H, (J2(i, 035, 038.

Punctuation of doe<ls, 151.

of statutes, 2«>4.

of wills, 508.

Ciu.\KTER Ses'^ions, statutory ileiiiiition of Court of, 02i».

" (iueen Anne's bounty," statutory definition of, 028.

Qniiti's ill ("tAm ii'ilhi iMf iiiiilii'iiiiliit, ilii uidlit i.ijii'iiitiii amtni rrrlnt

Jiriidi eat, 90.

Railway Acts, 397.

Coniuiissioners, decisions of, 44.

liational interpretation of contracts, 122.

interi)retatii)u of >tatutes, 343.

mode of comiuitin^ time, 82.

iMal and personal covenants delined. 1^0.

Reason and spirit of decisions, 13.

Reasons of rules of law, o(t.

independent, of Lords, 40.

"x<i»iikimiB«nMiKL''J9iu;iihkiFj»s jiflvuMBV?''nrjv-:iK4r^.»VkCUL^jAm<<c** Ti.'jF^^iuiiE jwak'
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Becttab>. ciintTollin}; operative part. Hi'),

covenunt l)y. l<iH.

in a deed. Hi.'),

in a Htiitute, 2H().

Ill a wiil, ')'I\.

I{e-euiMtliieIlt and repi-al, ^"N.

Krtercijce, iiitiTpp tatiim liy, iuO.

lefri-liitioii liy, ;»77. :{H«.

Hejrulatimi,-', meaiiin({ nf, .')•>, 40l!, ti:i.'{.

He|wi'tiii>r [•art'* <il di'edi*. It'i'J.

wiivds. .(21, 5t>7.

R4'lative wi>rds, tili. .'il j, .>.)•>.

lielea.ses. lIMi.

Relevancy, le^'ul, I'J.

Rommlial statutes. IJT.

neu iilTi'iiii' iiiiil its reiiindy, 4;il.

new rij;lit, .lilipitiiiii, duty, or liability, and it.'H

remedy, Vl'.l.

Romedy to be eonsidered. -I'i.

Kenioteniss. law of. lits.

Repeal, and re-. n.irtMieiit. 47.S.

and revival. l.'iS.

by non-user. l.»l. I7S.

by privat*' statutes. 477.

etl'eit of, c,t statutes, 45,S, W2.

sini-e iMjtl 4jH, 4.»9.

implied, 471.

in same sesr-ion, 4 j7,

of nKxUtyin^' >:Mtions, 47<i.

]irior fjineral and subsei|Uiiit syieiiul statutes. 470.

prior speeial and >-ubM(|uent -jeneral statutes, 4(i:i.

saved by incorporation, 47.J.

with savinj; clause, 47!t.

BeiHirt of roinniissioners, reference to, ^^7.

Reporters, (i.

Reports, 4.

Xisi I'rius, 10.

"TheTinie.s," 4.

"Times Law Reports," 4.

•• Weekly Note:.." :>.

Reports. (»ld-Atkin.s', 8.

liarnardistoii's, 8.

lUackstone's. N.

t'ampbell'H, 10.

Coke's, .>*.

ilobiirt's. s.

KebleV, S.

Leonard's, 9.

Levin/. », v.
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Reportx, Old— M(Klcrn, 9.

Ni^i I'riUH, 10.

lV.it. WiUiatiiH', !».

i'lowden's, 10.

SilUIlllrlV, 10.

Stiirkii'V, 10.

Stiuiip'"», 10.

Vciiiori's, 10.

Wiiicli's, 10.

' lii'pii'>cnfativi' lc;,'i»liitiiri'," .-t:itLitiPiy ililinitinii nf, fi;ii(.

l{t]ml)lic.itioii (if will, (it 1.

IJfliUfriiiiiny ill (li'i'rU, |s)».

in >tiitiit.s. ;JJ4, 4'Jj.

ill wills, ,")t(0.

Rosidiiiirv di'vi-i', iiirliulis lupscd and viiid dfviws, (iO(>.

Bo.str!iiiit by ])iicLMlfiitK iiiul rules ul Cuiirt, .'il.

lit tiadi-, 11!>.

Hostrictiim of lanf;iiit^,'i', "s, iijl, ;ill, :(.!:;.

lii'stric-tivt' I'luuscs, Is.").

E«s\ilts, extnuirdinury, .124.

l{i'tr<)8pwtivn statutis, 4U.

drulinj; with jirint'duri', 121.

Revt'iiui- luws, fdicifjii, 10().

Bevivul of Ntutut«8, 4 j8, <ij(i, O.'tH.

of wills, (ill.

Kovocutioii of will, tiO".

Right.s—aicdiupaliyin;; jiowws, .'fSS.

prt'-ixisliiif;, elVirt of statute on. ;t;i,s.

private , statutes inteiferinj; with, ;Ji»l'.

Rule, gohlen- .:•< t<i dl instiuineiifs, 71.

i> ill i-outiaitw, l.'i.i.

as to statutes. :i02.

as to wills, ,1(14, ,011. M-l.

Ruh's—a'^plicaIlll' to all eontiucts. NT.

instruuients, ,jO.

dittieulty of apjilying, '.'TO.

Iianiiiif;. ."il.

tor asiertaininf; amount of loss on polii y, Jl 1.

interpretation liy relVrenei' lo, .fTO.

of statutory, 401', (i:!;{, (i;i4.

nieaniiifi of, 402, ti.'J.'i, (i:i4.

of interpretation and rules nf law distinjruished, In. .•)(), 4isl.

of hiw ujr:iinst principle. 10.

of law, intent eoiitrary to, 111!.

stei'eoty]ied, .'14.

" Rules of Court." statutory iletinition <il, i\2U.

Rules of law, apjilicable to statuti s, J.'Jl.

reasons of, .iO.

statutory, 40;{.
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Save off' iko with cliffiri'iif ]niiii-<hiiii?iit, I-')-.

Siimi! wurtlH ill iiin>'iriit i>art^' <>t n dri'd, liil,

tin iiiMtniiiK'iil, >it).

II Mtiitutf, ;il(i.

will, JoN.

SiiiindiT^' ri'|»)rtn. Id.

t»iiviii;f ihiiisi' III a r.t.itiiti', 'JiiN, 47!t.

fur past art'', •('iti.

Sfhi'dulf, III a >tatuti', 2(is.

Iiinii> in, Jliit.

titli' III, :.'(i!t.

Srhriiii', iiiiiiiiiii;; of, W2. <>:!:!.

Siiitih (iiint-i, ill liMiiiiis (if, 14, W.
"Srotili r Im-alioii drpai'tmi'iit,"' -tatiitnry d'hiiitiuii of, tiJT

Scrri't iiitiiitioii. l.i'i.

•• SiTi-i-tai'V III' Staff," .-t:itiitiir> ili'tiiiitiiin ot. tiJ".

Sictimi, pnivi^ii tn, 'JUii.

SiTti(iii> <if a statiiti'. 2ti-'>.

tn til' »uli.-talltivf lTlartllli'llt>. ;.'ll.'i, li'Jli, li.'iT,

Si iii/i r /irn •"uiiliir /ir" iiK/HNti. .'!!•.

S'lli/iT III"! iili'i iliitill'li iilf I'/'lli'i, li(>, liT, •'II'V '>'>*..

Si'iisi', fframiimtiial and nidiiiarv, 71, l.ili, .JOJ, ."iJJ.

how Ciilll'ctlld. .V.t.

Sottk'ini'iit. di'ttl III, 1H9.

Si-viTal clau.-eH, 70.

cnviuaiit. 1M(>.

itatuti-i tn Iw ciiiistiili-il as our, :1,'>(I.

'•Shall.' •shall and may In- lawful,' ;J2n— :i;!l,

".Shall liiilimii'd, " .tin.

•Shall inclildi, " :illO.

•• Slii'i-ilT." statiifiii y di'tiiiitiiiii of, HM.
• ShrrilV il.'rk,

" statnton d> linitioi, ut, :i!»!t, 'iiiii.

•• Shi'iilldiiiii," ~tatiitiiiy di'tiiiition nf, 'J'.iH, tj::ii.

" Shin," tatutmy di'linitinn nf, I'M, li-Jti.

Short titles nf statutfs, .'HI.

Sir lltrri' hiii III illi-if'iin nun I, ••hi-'. 111(1.

Similar j,'r(iuiids. diiisiuns nii. .'!<•.

wnids, ;ill.

Siiiirtilar and plural, ;iil7. li'J.'), Ii;i7.

S.iurci's nf l';nj.'lish law, I.

Siiviri'ijrn. n-fi'i'i'iirfs tn tlir, in .Vrts, li;i.'i.

S]it>rial statutii. |li:i. 170.

S|ii'citiratinn. IXi.

Spirit and lotti-r nf will. j:!-').

Stamp laws, fiirfij:n, H").

Stiff Ihci'i'^, 'M.

Starkif's repurts, 10.

State nf law, m^'aid to thn. Jsl.

Statute or .Vet delinrd, 'J'J!*, -lis, ii3J.
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HUtutet.—

nbmi'il (<]iiriifi(in of, 324.

accuinuiutivc ilaiiia|;i'H, 4 J2.

|)oiiiiltie», 431.

lut jiriirimiiiii iiiiliriilf iii> fiiif rrliili'i iinpfiliufnr Hmtriitin, :Jt.V

uffectiiig t'<il(>iii(-, "JUN.

In.lia, •J:!H.

" alfidiivit," inciiiiinir of. 'Jit.i, 'JitH.

iifliniiiitivc, ic))i'ul liy. ^71.

iilioiiN, liiiulint; on. 'J.'iJ

ulteriiit; law, |n'ii(liiif; a< u-ii, 421.

uiiicudin^, ',ioo.

ancient, ;|3><,

avoiding, 4c)it.

bont'ficial iiitniprctatioii of, .Wi, 4;U.

biacketH in, 2<i4.

bv-laws, 401, 40J.

canons and nili's of inttsqn'otation, 2'JO.

rilniis miiiiKii'i, U23.

chaiifrinj; words ^{'-1.

(•liarj;t> on an individual, inijiosiii};, 4(MI.

chaijjiufj, IncuI and taxinj;, llili.

c'ircunistu icos, 2M1.

citation ol', 243—240.
('luu>08 in, 2Uo.

eodiKcation, '.ioo.

oolloctivt) title, 24().

colonial, 2;iH.

oommcncemt'iit of, 249, 2ol.

connuisHioniTs' nqiorts, ictiirencH to, 2.S7.

common law, frt'ect on, i'M't.

right.-(, statiiti's striking; at, ai».s.

to 1)6 conMiliTi'd, 2T.'i.

conforriud powur-*, ;JM2, ;i80.

conMolidation of, •(53.

consolidation ordor. 424.

con.stru<:tion, iHMicticial, J4,'<.

oiiuitulilo, ;i42.

rational, ;i4.'!.

cuntt inimrii iini txpi'sitin, Ji.JS.

context, ;!()!».

fontiiiuinK. 4o,j.

coiitraits, t'll'ect on, :J40. 4()2.

I'ontiadirtoiy, 423.

convenii'iict' and incouvonii'nc, .'144, .iHT.

'• County," nieaninj; of, 2!(3, 2!IS.

" County <'ouit," meaning of, 2!».*<.

Crown, afl'ectin'r the, 2i>l.

cumulative, 451.

X
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Statutps -'"h'/ii""'.

rui<tiiiii>, I'tTirt i>ii, .'WH.

(lute of. •J4)».

llll)ilf.' Dtl, '.'HH, •JIHI.

(Ii'ii^iiiiis nil, :iiij.

(Ifcliiiiltnrv. I'JI.

il.tiniil. •.'.'!•, I.Vs, (;:).•..

ilirtiuiiirv lii'Mniiij; nf wurl- in. :io,s.

ilitVfii lit wmils ill Miiiii' stiitiit''. :il".

ililliciilti."' of ilitoijintntiuii ol. JTK.

(liHiiMil'y cif ;ij)iilyiii^' nil"-. 271).

aiiiMtriry. :f.'H. ;i:il. 4:<».

ilnift~iimii. 'Jl'ii.

cITi'ot of ri'jM m1 I')>' X'i.

I'tiVct on coinnioii luw. .i ill.

coiitVHc'-*. ^(4(1.

CUstdlll-'. lilis.

juriMlli'tinii, ;!;i7.

j)>v-> xistiii^' ri^'litM, .i.iH.

wills, .ill.

iiiiil)liii>;. .'!'.'>*.

t'nuctiiij; part ami piHambli-. •.'•'>;(.

ciifor'jin;;, luoili' of. H7.

oiilurpiijf. i-7.

i'i|uitulili' iiit<Tiiri'tiiti(>ii. :n'J.

cxpirin^r. J.')d.

oxiiluiiatorv. Dl.

"xtonsioii of onlinary niianiii;;. MA.

••xtnioriliiiiuy n-\ilts. vvn.

oxtiiii~ic iviili-iRi'. jsl.

fictions, ^tatutol\\ . IJ.').

fi.scal, 4.i(i.

(junilov. 'JitT. li'-'o.

P'liorul. ;i7!l.

fruiiiral iiml >pii ial provisioii.-*. ;171.

(•xpiis>iou.«, olO.

liiii>rpor.itiiij; rlnuwi*, 'Mb.

statutory iiit<ipri'tatioii. Ij'.lj. ti'J'i. <>;iT

words, M".

ijt in rtlti'l ^jin-iitlihli- ;ttih ilrrt'^f

iji iirrnliii i-rrl„i •ii„l :ii inrali'i r

floldcii riilf. ;ill-.

firaniiiia". -al uicuiiin^'. .'JO'J.

htadiii}rs ul. :!til.

l.istorj" of. '-'Hti.

how citod. J4;i- 24H.

bow iuterpirti'd, 271.

.1 :!N'.>, .•i'*:t, :iH4, ;in'>, 4'>i>.
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Htntiiti'N ii'iifiiiiinl.

liliinrilli'iii /iiri' mill i-rm^iil, .'JTM.

itii|K>riitiv<>, |;(l,

p)iriim>H, '.VIH.

impliriition, il.l.'i, -471, 4T.V

jiiililicil wcii'iIh ill, 3:i.*i,

inl|Kl^illK rliiirpv. 400, 4.'ltl.

'• llicluili'," TIM Jhilijt lit', l!!t.^.

Ihnili''ii-t<'iit IJ.'i.

inniiivi'iiiiiici', iirBUiiH'iit trnin, M\. .'JH7.

iiir(>r|H)rutiii|; iIiiiim-h, ,'t7>V

iridir|«iiiitiiiii. ri']Miil wivcil by. K'l.

Iniliiiii, -j:m.

injury ti> tliiid |.:lrtil'^, :tl<'i.

iiijii-tiri', (Idctriiii- nf, '.i'i\, .'Ah.

ill I'll I i mull mi, .'t.'il.

iiiNt'iiNiliIc ]>hrai<t3 in, 'XH.

intciitiiin of, •.•73, 'AhI.

int'iotn iirioiiiimiiyiiijr )«iwi'r». :fSN.

iiit(i|iit'tiiti<iii liy ii'lcmic.', ;i,jO.

(•1hii>i>'<, 2im.

i'C|llitl|l>lr, M'l.

iiitioiml unci iH'tit'ticial, :i4:t.

juiliciiil iirt;-, ill nilcri'iioc to, -lol.

mill otiii'i' until f, :t72.

juriwlictioii, I'tVcrt on. M;t7, 401.

• liinil," iiifiiiiiii).' of. !.'!».), 'Jits.

Iiin;;iiiip', statutory, •JUl.

twhiiicul. of, ai!t.

Ippul HOIISt' of, .'t'JO.

/ii/iM I'l.nti I iuriM /oinn-^ 11,1,1 rii rim nhii'i/iinl. i')\ , 47 1,47^1. 474,47.).

li'piflutivo i-xii<mitioii, 4:J.'(.

Ill fiiri. 4:i'.'.

locul ami [H rsonal. ;17!'.

Lord Shttftolmiy's clauM'w, ;isl.

liiaiiilatoiy. 4;ll.

niai'j.'iiial nofis of, "JO;!.

"niiMii." nicaiiiiij'of, •J!)."i, ."(M).

uiischii'f. J7.1.

miMtakt'.s in, 'i'-i,

luodo of oiiliurinf.'. 447.

modifying, ir]i('iil of, 47ti.

'
iiioiitli," niriiiiiiij.' of. -Jihl. :!9.'), 29H, (>2."), (!.'t7.

ut>w otTiiicc and its iciiii ii\, 4;tl

X
rif^ht, olilijriitioii, duty or liability, and it> remedy, 4".'!t.

non-user, 4.>4, 47S.

lumritiir n ni'iii-t, .'<11, Itl.'i. .'(14.

notire, jiidirial. ;J7'.'.

jirivute, ;{74.
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Sttttlltl'. Ii,„f,i,,irll.

tiKiii ii.ii-tiliiti,, I'litiiri, iiiii-niirr ././../, „,.„ f,,;tt,r,t,,, |1|. Il.l,

• Itl, 4|i, ll!i. »JI, U':t,

niiuilMi-. Jl»7.

" ciufh," iiniiiuii;{ iif, '.'i'.V '.MIH.

objmti. iif, 2"!',

olilijfiiturj. ;l.'ll.

iiliiili'tc anil 111, -ili-ii'fit, 1)1.

<'|M'iiitiii({ iiiiri'U-iiiialily »r iilwiinlly. I.'tl'.

ii/.H,,,,!. /../.x iiii-ii.rf n.i. •1.1,1,1.,, :i,)N, ;t;,!i

"Iilii'tiiil liiii){iiuy;i, :i.'s,

" or," ItMllI UN "llllil." .i.'l.

onliiiaiy wii«r ul. ;MiJ.

" |it«ri«h," lui'uiiiii),' i.f, JUS.

|ii'ii:il, huw intir|irit<il. I |:i.

|)iiim»»ivo I)luilw'^ in, .'JJH.

]X'i'iiiinsive, 3J!4.

" |nrwiU," lIK'Uliili); of, •,i!Hi.

jH'iMiiiill :llii| Iciriil. :17!»,

jihruw* ill -tatiiti* //( /..III iii.iltri'i, .'lis.

IMilifV "f thf liiw. J.sj.

]iii|mliti !!,• .hiiif.', :lls.

Iwwt'M (.iiiisiiij; iiiii^iiiici'. ;i.M».

(oiifcirwl liy, ;t,HJ.

rili'ii IIC1-, ;(Mi.

prurtiif. iMti'i|iii titiiiii liy iftVii'iK c to. :iii!».

|iiiiiiiil'l' (it, L''i:i.

j>ii'-c.\i^tiiiu ru'lits, cITi'it ol, nil, :v.;>i,

firima/iiii' tiiriturial. 2:i\i.

prior, ili'ri>iuiis (111, :iiij.

(XfiiiTal ami -iili-.iiiui'iit ?.|Hri,il, i;o.

"ln'iial am) :<iiliMnui'iit jri miul, Hi:!.

|irivat'' ami |nililic, lils.

|Mi~'inn. iiotiif to, II7^.

|iio|j( rty, iiiti-iltniii;; witli, '.iild.

if|iial liy. 177.

inivil.ps. -Inking' at, IIMI.

jiroci'diiic. ili'aliii;^ with, IJI.

pioliiliitoiy, t'i.i.

pliis|iciti\t', 411.

•iroviso to .si'itioii, llfili.

pulilif, Ms, liiiii, ti.i,>, r,:;\.

ami private, :i7s.

advuutap' ami loiivPniciK c, ;i87.

iiuportaiici' of stututi', .'!Ss.

policy, J.S.I.

puiii'tiiutioii. Ji>4.
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668 INDEX,

Stiit\ltt'S

—

routhi mi!.

rational and Ix'iieficial inbTpretutioii, .'<43.

recitals, !!(>(>, 4."i«.

rc-euactmi3iit, 478.

rcft'iencc, interpretation by, HjO.

l.frislation by, 2H»), .ill.

relative woril>, ;il.'».

remedial, 427.

roniediew, '27.'i,

repeal and re-ena<tniont, 47H.

by allirmative statute, 471.

by non->iHt;r, 454, 47N.

by ]irivato statut<', 477.

eHeet of, 4,^8 4();i.

since 185(1. 4,)8, 4o!».

iini)lied, 471.

of enactment givin;; a sbort title, 24<i.

of modifyinf? sections, 47(>.

of ])roviso by implication. 47."j.

prior fieneral and subsciiuent special, 470.

piior special and subseciuent jreneral, 4(>;}.

saved by incorporation, 475.

with saving clause, 479.

reports of commissioners, roforenc(' to, 287.

repugnancy, 425.

restraining, 4j;j.

restriction of language, ;jll, 'ili2.

retrospective, 414.

revival of, 458.

rights and interests acconjpanying power.s, ;i,^8.

titles and interest, interfering with, 3S>2.

pre-existing, effect on, ;);58.

rules, interpretation by reference to, 370.

of law, 231.

same otfence with different punishments, 452.

words in different parts of, 316.

siiving clause, 269, 479.

schedules, 268.

sections, 265.

nein jicr pruxhini iinfeceilrnfr ri/frtiir, 315.

several interpreted as one, 350.

" shall bo def med," 301.

" shall include," .300.

" sheriff clerk," moaning of, 299, 626.

" sheriffdom," meaning of, 299, 626.

short title, 246.

special and general provisions, 374.

state of law to be considered. 281.

statutes striking at common law rights, 39S.
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Statutes

—

riiiifiiiiied.

statutory rules, (iriliMs and form-, Id !.

strict int^Tprctatiou, :r«. Ms-J, Mi^. 44:!.

strikiu}; iit jnivile}{us, 400.

sub j Oct- matter, 279.

substitutiouary, 4.VJ, 4.')i(.

superfluous worils in. o'il.

surronndinj; eiii luustances, I'sl.

swear," lui'aniug of, 'J!),!, :ii).H.

taxing;, I'M.

technical lan}?uago in, ;il!t.

tiTritorial, 'Si'l.

thiuf^s to 1)1' eonsiiler-eil in interiiretation of, '^'l.

time, 2o2.

title of, HC.

of a sde ii.ile, 2<)it.

titles, .statutes interferinj; with, ;i92.

trade, in reference to, ;ii)l.

iiltni i/n.v, :iH<t.

unreasonable or absurd operation of lanj,'ua;;e, ;i24.

usa^e, iiiterjiretation with reference to, ii.V**.

wills, etlVct on, ;J41.

words in, not relatiiifr to any art or science. ;{1H.

"Statutory declaration," statutory detinitiun of, (5:52, (i;J8.

Statutory fictions, :iOO, 425.

forms, 40:i.

langua'je, 201 —3;15.

orders, 403.

rules, interpretation of, 403.

Storcc typed rules, 54.

Strange s reports, 10.

Strict interpretation, 378, .582, 392, 44.i.

Subject-matter of an instrument, 71.

of a deed, 152.

of a mercantile instrument, 201.

of a statute. 279, 425.

Subsequent acts, 12(), 588.

conditions, 182, 013.

Substituted legacies, ()20.

Substitutionary statutes, 452, 459.

"Summary Jurisdiction Act, 1S48,'

" Summary Jurisdiction Acts, statutory dehnitiou of. 029.

•Summary Jurisdiction (England) Acts," statutoiy detinitum of.

028.

"Smnmary Jurisdiction (licland) Acts," statutory definition of,

029.

••Summary Jurisdiction (Scotland) Acts," statutory defiuitiou of,

6^29.

Superior Courts, decisions of, 30.

statutory detinition of, 02s.



H70 INDEX.

Supfi-flurnis words in statutPH, 3'Jl.

in wills, .^70.

Supplying wonls. "0. HH, o'-2.

"Su]iri'iiii' Court," wtiitutory (U'fiiiition of, tiJH.

Sunoumliiif; firiiiinKtaiui's to lie coiisiclcri'd. 71, \'2'.i, '2H\.

" Swear," statutory ilefiiiitioii of, '2i)6, Ji»8.

Taxing statutes, r.m.

Technical words, pliraws and expreN.siims in deedy, l.')9.

in in»triiments, (W.

in statutes, 31U.

in wills, ,j()-J, J4M.

Tititpitrfnttii rrftoxifin^ 125.

Territorial jurisdiction, 2'.i'2.

Testator, illitcri.ic. -iH'.

iiinps cinmilii. 4H0.

Testator's domicile, 4H7.

intention. 5Vi.

meuninjr, 540.

object, 522.

Text-books, as authorities, 2.

Thin};s to be considered in interpretinj; statutes, 271.

Time—computation of. 81.

essence of contract. 111.

Greenwich or Dublin mean, 81, 111, 151, 252.

"Times Law Reports," 4.

"Times," The, 4.

Title of schedule, 209.

statute, 246.

Titles, statutes interfering with, 392.

Trade meaning of words, 204.

statutes in reference to, 1591

.

Translation of foreign documents, 104.

Transposing of words. 104, 5(!0.

" Treasury," statutory definition of. 027.

Treaties, international, 227.

Trustee, devise to, 003.

Trusts, 227.

limitations of, 6();j.

Two deeds, 050.

instruments, 110.

Twofold meaning, words capable of. 15(i, 101, 550.

Vltka !•(>(•», 389.

Uncertainty, 570.

Unifoi-mity of interpretation, 201, 241.
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Union, Mtiitutoiy (lolinitiou i>{ I'nor I,;iw, r>:ii), i;:)!.

UurcuMHiKlili' or uiisiird ojii'nition. .'(24.

Uwiij^u, construction ol' stiitiitf l>_v ri'lVirnci' to, -ios.

coiitom|ioraneou8, I'ia.

U»iit;tr*. uviiliMii !• of, Ho, 'JO'J.

l'.He of uocisioiis, l;).

It ri'i iiiai/ii ra/eiif ijiiniii jki'iiI. ,)H. 1 l."), 11'!, 11"

jltj, JIH, .jl!», b'l, J7;i, 074.

•Jilt, r-W. :ii:i.

" V.vLf.vno.N ^Irish] Aits," stututory dclinition oi, ii:(J.

Vrrhi ntrtii III III furl i 111 niriiniiiiliir nmli-'i jiroji n :Jim, 1 i •), 1 <li, 1 i^

\'irl>ii lull iitioiii it iii'ii ! niiili-'i il'liiiil iii<iirin, 1 J,).

I'l-rliii rilntii i'iii-"n riilrntiir, liM.

V'tTlion's Iti'poits. 1(J.

Vesting, .JSS.

Vocubuhiry of ordin.uy lifo, .J44.

Viix I ini-iKii ri'liit, litifi xiiijitii iii'iii'l, !lo.

Want or fiiiluro of issue, words importing, ti03.

Warr.mty in a policy, 211.

"Weekly Notes," ').

Wills—absolute >,'ift cut down by context, 61)2. (iO.J.

((./ priuiiiiii iiiilindiiii Jiut nlnlio, iii<i iiiiju'lititiir Miiti ntin,

jjli.

alterutions, titti).

iimbiijiiitm i-fihiiniiii JutiiiK rtrijiiatioiu Hiiii/iMur nnm iinuil

,.r fiii-tu uriliir iiih/hiiiiiiiii ririjiaili"ii'- fiidi tnllilitr, .580,

5S1.

ambiguities in, J80.

aitilicial rules for the construction of, 4sj.

blanks in, 004.

caprice, testator's, o'o.

cases ou, JOS.

changinj5 words, oTO.

children in rmtn-, (>0o.

children or issue dyin^; in testator's lifetime, beipiest or

d'Vise to, »i04.

circumstances to be looked at, .')2(>.

class, f^ifts to a, o'M.

codicil, 505, 5M7.

comity of nations, 48().

conditional leg;icie», 005.

conditions precedent and subseijuent, f)13.

conjectuie, 520, 549.

connection of independent devises, (JOti.
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riitliili r.'t, .illO, .'idl.

CI/ iire-i ilociriiu.', a'M'i.

duto of, oOd.

ilcrivutiiiii 1)1 wortlH, 'Ao.

d.;vis.s. (MMI.

(liitiiinin y iiicaiiiiiff, •>'>

tcstiitcii'.s will at* hiw. .)-t'i.

(lisciirdiiitr, uiodifyintr, or iiniilyinK exiircssioiiw, .)tis.

difC'iivcry of tcstutol",-' iiitimtion, .J14.

di«inli<'iitiii!.', •'>!'!'•

di!<tiii>;uislii'd from (IcimU. .'jKJ.

,/iinlnii ii'iiiii" (loitliiif, .).'i4.

e«tutc tail, d.'viw.' of, dyin^' in tc>-fat.,i'B lif.'tiino, ti(t4.

exception. ."i57.

• xi'cutor. dcvinc to, tio;}.

executory trusts', ")<lt>.

exercisiiif; a power, jl)2.

extrinsic ovidenci', o'2l>, (iON.

falmi iliwointiiifif 1,1111 iiiioi, 577, J7H,

foreifin tirmt* in, iM\.

form of, o(M.

•general and special intonts, a'MS.

Words, o.')4.

golden rule, 504, 514, oi'l.

illiterate testator, 4S1.

implication— conjecturo, .)12().

implications—necessary or possible, 'm.

inconsistency in, oW).

incorporation of iustnim-mts, 611.

i;/iiyw miinilii testator. 480.

intention, testator's, ol.'S.

intestacy to l>e avoided, Jl4.

issue, words imp)rtin>; want or failure of, GO;i.

" land." j^eneral devise of. (iOO.

lapse, doctrine of. (idti.

bitent ambiguity in. 580.

limitations of a trust. (iOIJ.

literal interpretation. 52().

meaninfi ilcrived from the will itself, )40.

misdescription—niisuoiuer. 577.

,„.„A///„ s„j,nn,t,n- ,„rs,„.„n,, 4<»(i, 497, 498, J99.

modifviu},' expressions, 568.

mm accipi <l>-yiit nrl"' -" .hmi'iidratlunrni fuUum <iiw r„m-

liftinit ill liinitiitii'ii'iii rrniiii, 577. 578. ji9.

iiiixcitiiv " nueiiKt 554.

oblif^tions, imposition of, 564.

omission supplied, 572.



IMtKX. t;7;i

Will.«

—

iiii^iii^il will iimv li" Idirknl at, .")tH.

Imtriif iimliifiuity ill. •')'*'•. ''i^J.

li"r|M'tuitir<, nili' a;.'.iiii-'t. Mis.

" [H'rsiiii.il i-titi'." j-piiiT.il li.i(ui^l .1, i;m ).

|iii'caliiry tni-t>, 'jtil.

]iiiiiiiirv iiiiMiiiiiL.'. 'il '>•

iniut. MH.

puiiituiitiiih uf, .VIS.

••
ll'lll I'^t.lti," tfcllrlMl .li'Vi-|. nt. (illl).

ri'|)iil)lii ;itinri (!. (ill.

ivcitaU. .'ir.it ..t, .".Jl.

rfj.'i'tintr w.ir.js mi, 'li'n.

i-i'liitiv.' wciril-, .'i.'iii.

rciii.if.'Tii<s. liiw (if. V.IS.

ii']iUL;iiiincy .JliO.

Ii'>i.lu;iiy rl.'vis.'. (ilMi.

iv\iv,il (.1, i;ii.

ii'V(iuiifi.>M i)f, fioT.

rult'.s of iiitt'i']in't;iti..n, isl.

lulr-* <>f i'4\v. Isl.

siiiii' \vor(l> ill ilillVniit jiuits nt. .ViH.

s»'»iy>pr firnii ,," <; iifo; ,l> ,,h- fff, i'hn\ 'j.'jlj.

H])ii'it ami l.'tt.r ..l, 'u\:i.

Kt;itiit.'><, i-lTi'i t .111. .'iH.

sulis('i|iiiMit .Vols, ,)h,S.

sulv'titnti'il 1. ;,'iici('s, (i'JO.

sii|ii'rlluinis w.irils in, .'iTll.

ti'iiluiiiMl w.ii'ils and ('X|ir.'s>iiiM» in, .Vts.

t'lirni unii.'ccsNiiy, .jul.

t'.)st:itiir's il.iiiiicili', IST.

iilij.'ct, :,-i-i.

trans]iiisiiij; woiils, ,j(iO.

trusti'i', (lovisc ti'. OOli.

uiK'irtainty, 571!.

lit res iixiiii" riiliir ijiiiini jurmt, .'iKi, .ilS, ol!l, o7'-', .iT.'J, 574.

vesting. j.SS.

Vdrabiilary ot' unliii iry lil'i'. jH.
AVinch's ii'iiorts. Hi.

W(iv.|< caiKilili' of a two-fnlil iiiti'i'iu'i'tatinn. >i'>>>.

Woods iinil Fori'sfs, statutory ;irtinltiou of ( 'omniissioiii'rs of. 6:i7.

Words capablo of a two-folil intiM|iritatioii. l.il), Kil, '>')*>.

chaiiffiiif,', L'L'l.

dictionary nu'aninj; of, l.JS, .'ids.

diffiTcnt, in sanu' statvit.', IJ17.

f;i'noral and sjn'cial. O.'i, Kil, o'^^.

identical, ;«», ;il(i.

impKi'd in statutes. 'Mo.

ill d.M'ds, how inti'i'iirrti'd, l.'iS.

B. X X
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NVnl-.l- iliMlisitili'. 7(), .'iliT.

linMiiiiiK I'l i''-rtiiiii. ^" liit''ipii'l:ilii>ii Act. Ih"'!'. p. tijl

miiililyiiiif. .ViN.

imt irlitiiiu' tn liny iirt or -cii'iirr, ,';iH.

otiiift' il, 1 Is. :iL'.!, .)7J.

|>iiiticiil:ir, (!T.

lii-niii~-'l\i-. :ij,s.

|ilim,ny iiicaniiij; ol. (il, l.'l. 1 />*, .'d.").

icjcrtin:;, .'I'Jl, .'ifiT.

l('lllfi\c', tH>, ',',\'i. •'"•'ili.

HllllH' ill ilinVrrllf ]>:llf< of II ilccil, 1(11 .

of nil ill-tllllUl'Ilt. fill,

of II «tiltUfc, .•|tll.

of II will, •'l.'lS,

siipi'iiliiolis. ,'IJI, .'I'tl,

sii|i|ilyiii^', 1 (S, .'ir:.',

ticliiiiciil, ill (liids, l.")!l.

in iiistiuiiiciits, «;s.

ill ."tiitut.s. ;il!t.

ill wilU, .)1H.

tiiiii^posiii'.', loi, .'iCtU,

Works, stiitiifoiy ili'liiiitioii of < 'oiiiiiii>«i')iiiis of, frJT.

'• Wiitin;,'." stiitiitory tiniininn. ,if, ti:):.'.

\\iitiii^' .mil |iiiiit, iliiirli'rpiiity. lillH.

(OIltMlcts. 111.

iiir-tniniciitM, Tit.

]. ilii y. i;i(l.

Rtlitlltcs, (i;i2.

wills, M^.

I
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TiUORAPHIO AOOHtSS—
M

CATALOGUE

LAW WORKS
nmuiiua) bt

STEVENS AND SONS, In.
119 <ft 120, Chancery Lane, London.

A Catalo^e of Modern Law Works, together mth
a complete Chronological Lkt of all the English. Irish,

and Scotch Reports, an Alphabetical Table oj Aobreria-
(ions used in reference to Law Reports ami Text Books,
a Legal Remembrance Tablr, and a Regal and Succemonal
Table from 1760, and an Index of Subjects. Demy 8fo.

(128 pp.), limp binding, post free. (1908.) %d.

Acts of Parliament—Pm6Ac and Local Acts from an
early date may be had of the Publishers of this Catalogue,

vho haw also on sale the largest collection of Private Acts,
relating to Estates, Enclosures, Railways, Roads, Sfc, Hfc.

A. B. C. (Th«) GUIDE TO THE PRACTICE OF THESUPREME COURT, I908.- Sixth Edition. By Fbanom
A. Sranron, Esq., of the Central Office of the Supreme Court
^r- >2>>>o.

,Vrt, 6..
*,• Telia the Legal Practitioner clearly and ' w words hoic, whtn and

«>*«•« he may take such step In prooeda.. .. he may decide to take,
and defines the mode, time and place with preciHion.

" Of great wrTioe to the profeeeion."—Soiicitort" Ju^nal.

ACCOUNT.—Williams' Law of Account.—Being a concise Treatise
on the Right and Liability to Account, tlie taking of Aooounta, and
Acoountonts' Charges. By Stdwbt E. WxuajlM, Keq., Author of
"T;awrelatingtoLegalRepresentatiTe8,"4c. DemySvo. J899. 10*.
"A well-amn^ book, which •hould be very uaeful to rectivem anit

•coounUnti generally, as weU u to both branches of the legal profeuiun "—

ADMIRALTY.—Roscoe's Admiralty Practice.—A Treatise on
the Admiralty Jurisdiction and Practice of the High Court of Justice
and on the Vice-Admiralty Conrtr ^d the Cinqne Ports, &o., with
an Appendix containing Stotnteo, ilules as to Fees and Costs, Forms,
Precedents of Pleadings and of Bills of Costs. Third Edition. B>
E. S. RoeoOK, Registrar, Admiralty Conrt, and T. Laxbbbt Miabo,
Eiqrs., Barristers-at-Law. Demy 8vo. 1903. U. 5,,.

" A reUable guide to the practice of the High Court in Admiralty mattfrs."—Law Journal,

*»• -^^ ttmdard Low fTorlu art ktpt in Stock, in law ealf ani other biniingt.

A



mcvKNn fVit 8oira, LiicmD,

fill

ADULTKRi^TION. B- •«/& Adulteration of Food.- Hututo
•ml ' nmf .1. iliutf Willi otttf, li'ii, Brfail, Hb«m1», Kiiod and

Dniit- Mmi>.'iii Milk 111.ml. a Hufttr, F.Ttili«cni »n<t Keedinir

Stult». \.-.. *. . Hiif.! K..liti..i. By Dovolai C BA«Turr, Kmt ,

B»iTi»ter-at-Ijiw Hoy I inio ll"l7. lOf.

" N.it .mly I'lini'lar ''lit p^clll» "— /.<iw Tiw
Hall's Law of Food Condemnation. BWiiir « nhort Treatlwi «« th*

8f.ti"ii» "if ttir liiriiHiK riti.lii' H.Hlth Ait« (li'Blinjf with the Mibjw't.

By W CijiBi!. Mali. uimI (i II. Pn kk.iiIv<i, l>.irn., IlHrTi«tiTi<-iit-

Im*. With rr.<«U»ry Ni.tf bv \Viii.i*»i Fikld, Kmi., M.P. Koy»l

8vo. ItMiC.
'

.Vff, 2«. tW.

ADVOCACY. Harris HInit on Advocacy - dmduut of Csmm,
Cuil *iiil Crir.ina). CU"p>" of Witiidwex *iiJ Sutf(ft.Btionii fur Cnw»-

nx.iininiiitr U)e"». *< * By RioHAii> Habhm, KC. 'i'hirtettitk

Blitii'ii. wiili «n Iiitroiiu. ti..D R.>y4l limo lOllfi. 7» 3d.

" A Til) i.fri; i.-ir MwiittI i» 'h.- A.lv. ™t.'««rt in Trill] Vj lory." IM. Jnur,

"1)M. r».» li' (.• .••r.liilly rMul by thr youD^ t«in»TM who« rai^CT i> y>.(

b«f.>r.' htm.' /'J'' i/'iflfl«i*«.

AFFILIATION. Bott's Manual of tfie Lav» anrt Practice In

Affiliation Proceedings, with huii.t<» nnd FonuH Inblw of Qtmin-

ti.iii, Ki.mi^ ..I AKTwment, .Vo, Hs W HoiJAWAT BoTT, Soli 'or

Deniy 12iiio. Wn. «»

AOniCULTURAL LAW. Dixon ri</< -Fanu."

Spence-'s Agricultural Holdinks ;Erigland) Acts, ISPS—1900,
with 1 \|.l«iiiiti.ry NotJK.-T.iird Fyliti.m. By Aubbkt J. Spbhoib,

Emj., HurriMter-iit-Ijiw. llcmy Svo. 1906, 7«. «<<.

"Wt li.) n.it li.-it»t« t.i rfTommend tliin buuk. The value .« th« book 1>

enlmncru by Ui.' lul.liti.in ><i » l.ir.;.' number uf uM-ful formii."— /- or Journal.

ALLOTMENTS.- >'»/, •Snmll HoldinK-."

ANCIENT WORDS.— Betts' Glossary of Ancient Word*.—
M.mtly in (H)mnMti.iii «it)i Fiiji>s and MmctH. Also with Services

bikI Tribiittn due to and Ri^htM of tlii' King, the Chu.ch, or Lord*

of Maiiorx, and PriviletrtH ciuiineU by thiin. Also couoomitig

PuniahniontN for oert«''i Otfcni e» and CrinieH. r(irapil.>d by Abthub
Bktts, Gent. Parti. "it A. 4t4., \<M)T . Srunl. Nit, XO: U.

ANNUAL COUNTY COURTS PRACTICE. - The
Annual County Courts Pi .ictice, 1908.- By His Honour Judjre

Smtlt. K.C, 8H«)Kted by W. J. Bboou, K, q., BarriHter-at-Law.

i \o\». Demy hvo. [A. thin pajwr edition in 1 Vol. may be had,

price iht. ; or, mi India pajHT, 3*. iW. extra.) 1/. 8f.

"The profw'»i<m g»i enilly have |fr«t*fui\y reco«ni«ed the very ureal valoe of

thi«t..iok. It adminibl} fulliln th.>e»»™iial r«iui»it..« of a practice book. It it

pompleti- without beinir t lirumive or of unwi. \dy bulk ; it i« accurate and eaay ut

referiiue, and throuifhut t hcan the >tamp . f navinn boon compiled by a mar
who ia thcrinwhly acquai >t«l with his subject "—Law Timn.

ANNUAL DIQEST.-Mews'.- I'irf " Digest."

ANNUAL LIBRARY, THE LAWYER'S i-
(1) Tiie Annual Practice.- Snow, Bxnunn, and tJxaatOMi

(2) The A, 8. C. Guide to the Practice.- Stmnoeb.

{:)) The Annual Digest. Msws. {AIno immd Quari*rlfi.)

(4) The Annual Statutes. Hanbuby Aoos
(5) The Annual County Court Practice.— 8jrn.T.

(61 The Magistrate's General Practice.—Atiii'sos.

^jg Annual SuliiCfiplionh. (a) for Complete Series, as above, ddlirered oii

the day of putilioatiou, "«(, it- 18». (A) Nos. 1, 2, 3, 4, and 6 only, ntt,

•II. 8». {e Nos. 3, 4, 5, and 6 only, tirt, 21. &». (If A. B. C. Gotdk
j» nnt tinnledl'. '"1. may he dediietedfor tubtcription to Seriet [a] or (h).)

//Maoistbatb'b Practiok if not wanted I0». »>ay hi deducted from any
He: ten. {Carriage extra, 2«.)

*^» ,4 II itanitard l.av Wurky nrr kei>i if Stock, in taw emt and other ii'tdtn^t.



"A t)<»ik whii-h i-».ry pnti-tiinir Knitll«h Uwy r i iimt h«
E»MTin<-nil»t nt tlir iinr. In prwtir. .unrlniry Ixinitim i

itnaii thi- Iwi Million i.f lh» AnniiHl IVn^'tif^ « n-.-olty '

ANNUAL STATUTKS.

Il» * l«0. OHAVOKItT LAHR. I/INDON. W.C |

ANNUAL PRACT.CK. The AnnunI Practice Hum KilitoH
'•* r Show HHm-icr-ntljiw

,
i 'lvK.,,.t, « M>..».r ..( tl,.- s,ii,i,,0„,

• >Mirt. Hiiil K A HTiitwfirn, •/ Hit 'mtrHlom : v«U >tv.. (A
thin pit|HT .Hlitinr, ,n I iv, may In. 1, :„1, |.. .,. ;>.1., „,/ „„ l,„|i,
l-tlMT, :t-. »!./. ..jtrH.l

.v,,^ 1/ .n,

willrlt^ir.At i%lt ' •<H|U,

I I'/r 'Strltllttll."

ARBITIIi TIONi RussbM's Treatise on the P woi and Duty
of an Arbitrator and the Law o» Submi-.^lniis «ik1 Awarrtji;
with an A|ij»ti'lix ! Vnni,,. ,i,.l i.f thr •iiiiuli* riliitiii;; to
ArbilrMtiiin N'lnth K li' ,.i Rv KrwAiin I'uixoi K i:*].. hii OlHiiHl
Hi-fi'DT of the iupr. nil! Ciiiri ,f .lu.li. atun . iiwl ll*ni.|.ii Wahiich
PoMiTK, K~| , lliirri-lir-nt-ljiw. Koyul ivo lliiiii. u. in,,

"EvTjr mBtii-r liliily ti< urin. i. ,itrf .ifull wiih, unl t',. b-B.U .t-wiM^lIt
nwinUIn" lt» p"«itlon i»th>' li-«ilin|f aiithiirity [.n-«'hifriii<)ri," -/ .-. Viti—

" AflT a inrrful .-n/inilnHtum ..f th.' «•« in '»hi. h th.' wirk li.n b^.n ilnnr
wp may t-nv that n.iihinn whl.-h th.' pi iiiition. i »iil win know >"..iii« to Unrbwn limit t.il" /.i.- i.„,;.„i,

AROKNTINK REPUBLIC, Cods of Commare*.-
rraunlttti'.l liy U, Wiiiux- Kak und IIkhsawio I'h SfK.LUJii!!. Demy
Hvo. 1;mi4

_V,,, ,J

AUCTIONKBRS. Hart'. Law r.ilating to Auctionoers, House
Agenti and Valuers.and to Commission. Ilv Hkhkh I'abt, Km\
I-L.IV, Biirri,it..r.at.I,r- " ...... ^ '

' Fli*i^»tiiini-ii(li'il

•at

nut

I.11W SiM-oiid Kditiiii D.-my Svo. I'ln,). 15,.

I'ulv t<j lawyers, tmt ilwi to aurttMnfiir* «nd pruncrty
airi'ntu wtiu wUh to Inform tln'iawlvo xt t.i th.ir linnl n i.iliMn."- /,.><• ./...,,<i,i(.

AVERAQB. Hopkins' Hand-Book of erage,—Fourth Rlition.
By Mahlkt Hopkins, V,m\. Pt^uiy svo '^4 1/. i,

Lowndes' Law of Qeneral Average. KiiKlinh und Kori'im.
Kourth Vilition. By Riciiaud Ixjwnuks, .VvtT^ijfe Adjtwter, Author
of "The Law of Muritui Itisiiruiui ," lie. R<iyal 'ivo lsS8. \l lOf.

BANKING. Hart's Law of Banking, S.>r Kdition.
Aupi'itdix 1.11 til- L«w uf Sto:;k Ex< Ininif > 'rniimartioiis. Bv Hkrkh
IlABT, E«i., LL.l)., Barri»ter-:jt-L«... Rovai

With an
Hkrkh
1/. Mn.

Hllmt
' W ell armnifwl »nd dearly wrltf«i. ami '« ' nliii' m .nhiin:

ipilex . . ofifri-at u««! both to thf linTiT iml toth.' tuMik.r."
" 'D ^ tKwik i-* ntiar»irt**ni«#'d at onrc l>y . leamtws ami tulm ;-« . ,

in all I. atentatf tin^ twinka and th.ir ^u..«toirT»" -.'1. .'/.'/ ^* 7
Thp moit oumpreheanive and nuat lompli^l.' cvit publinluid on tb* Ijtw uf

laoo.

'' ''V an •)

vt-ry UM^fu]

taw whi'b in in < xi«tcnpe x<«i-
f thp va.'"nM (lui*iona of the work in

By J. D.

I5i.

I he most oomprehei
Bankinff."— /t.oft S<}t^.i.

•* The tiett all-ruiind work on Ivinki
lently written, and the arntn^nnrnt
excellent alio.''--^i/irtncia( AVm-^

WaUer's Treatiso on Banking Law.-- Second l-Mitioi,

Walkxb, Esq., k C. Demy Svo 188/5

BANKRUPTCY.— Lawrance's Precedents ot Deeds ot Ar-
rangennent between Deb'jrs and their Creditors; indudiuv
Forms, with Introdui rirr C'hajitorn, mI«o tin.' ))e«'<l" of .\ rratiireineut

Act«, 1887 and IH'io, witfi N'otes. Fifth Kdition. Hv Ahtbtib Law-
BKircs, E»q., Barrister-at-Law IX my <vo IfiOO.

'

"«. 6<<.

" Conoiae, pnuitical, and reliable."- /./>« I'ima

Pellerin.— Vide " French Law."

Williams' Law a id Practice
Bankruptcy Acti, 188.3 to I

in Bankruptcy.—(.'ouipnumy th*
the Haiikruptcy Kulen and tornia,"1,

r Roland L4o. By the RiKht Hon
JuHtice of ApiH-al. N'n'h Edition By '.uwabd Wm. Hasskll,

\ AtiiHiAS V7uxiAMi<. a Lord

assisted by A. Koxes Mackijm Esqns., Barrint^rH-at-Law
8vo. 1908.

Royal
1/ 10..

" The leading toxt-book on bankmptcy."— f.an'.'oiirnaJ.

*^* All itimdard Ltne Worki art ktpt in S'"fk, in law calf ami mhtr hit

48
<y.

1^ -
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'rVEWB Ain> BOW, MIMTm

ILLS OF KXCHAMOIt. Chalm-r.' Olgw* of «h« Lw •'

Bill* o» E«oh«ng«, PromUtory Nol«». Chuquet and N'foJ'-

.bl« S-curilie» W.th tMUl-n. »W M. I». bnAiMum i^.F .,

DrmiKliUnmn ..« tlm Bill, of Enlmniw Ah. I)«my H»u. t(W». W.

•• ni" I. wliiii' •""'k "'> 'til* •' •«''h«m"'" '"^ J-mit.

ILLS OP LAOINO. -PollotW* Bill of Lading Excaptiont —
HyH^rTKruLl!.". *,..,.,» K.liti..n. lJ.m,yHv.,. IH96. U)-. «W.

OmiOWKRS AI»bo»l«r.- C* " M y-L. iia.m."

UILDIMO SOCIKTIKS«-Wurt<buraon Building Socletle*.

'"T" rTi.itln«t.. llull.lini»S.M.irti.., •..I, ,\,>,H"<Ji.«.«.i«l-lntii|j

Ihi. StHf ..t.*. R. /uUti,.n», Art ..f H..l.Tuiit. K.ini.. ..( Ai.i.iml A^ .H-unt

»,„1 Stai.n.. t.t . ni.a !>r.. «l-t... uf U.il«. »t.;I Amumh™, i .mi t >. t-Ut

H»K A \VumzBfna,K«|..BiirTi-t^-i«t.I^iw. IKmySro. lOtU. 10..

CARRIERS' Carver* Treatiaaontne Law relating to tha Car-

ria«« of Good, by S.a.-F..urth Kllti.m. hj Thomai aii..M

•• Vu «l.l.- •'"! |.r4Ctl.«l .l»t.imnt ..I «n .•»!» i.wl» important Lran. h "f ih'

'**'su».''i.w'n lli.ft!nrr.riV of •r.-xt-t»«>k.." /..» V«..ri.W, »«-««•.

Disney's Law of Carriage by Railway^- 11/ H«»kt W. I)»m«.

K*i.. n«rri«t.,r...t.Uw. DMi.yHv... imS
.,,„,,!" 'h

'Will !"• f.iiitiJ » H"«l •i^-i"'""'-.' ti Kiy Kr'"i" -"M nly "mfr..nl.'.l « Ih

.w.mm. iiJ<-<l to tho Uwytr." ~ l.'fw Timo

Maonamara'a Law of Carrier* of Merchandise and Paaseneera

by Land.- Hicml K.Jiti.i.. B, Wai-tkh ll««t M*^*«*^- H-
« Mii-ter of tho S»P»mi. Cu.irt, It-Ki-trar to the Railway Coinnim-

,l.m. .n.l W. A. HiuKBTWN, Ki-j.. B.m-.fr-.t-L.w. Iloyal 8vo.

'"
•"shnul.t tlnd M pi,.,... in the lit.r;.,, of .11 ruilv...y n>. n Th.- «;•'» '-"rij*™

•'.\Ton.pl.t.' •''''""'' "»> 1«» nUiii.t(t,M-..nuMof .v.ry rl«... - /....'«-'//

SieUkinRS Qernr,an Law Relatinp to the Carriage of Ooods by

Sea, T?)I)r.ALrKKi.SiKVE«!«o,<iHli»ni»)iirK. IVmyHvo. lyUT. (>«.

®
Da^l^lfs'cJiJ^orrJ Prtc't'ic*^~l^e Pr«ti. e of t».« Uh»n.*ry IMvW.*

of the Hiifh Court of JuKtire and on appoa) ll..T«lrom. Bo»ci h

Kditi..!.. with r.fm.n.!e« to the compsni.... v.,l.m.e "«/'";!•"• "j

CeCU. C. >r. r)*LI!, CHARLH. W. ObEEHWOOP, HvpNKT E. WllLIAJH,

K«,r» H rri»tor<.at.I-aw. and FttAHriR A Stju-vokr, Fxi-. of the

C%iitr«l cm.'... i vol*. Royal 8vo. liml.
, ^

»''"

"Will, l)«.„rflthepn.otition'ri--Mr..m»1!y -...4..ntw!. >""' '•:''••[;• r-'T'

f,, i„,y,.„ »U....llnot W KTHfrful /..r .u.h g n.l„m», can ..1 out .. it w by

ttif o.il.l.' n.iion .)( ihf mo«t ooiniwl.nt Imiia^.' - /.'- J utnu

D«niells Forms and Precedents of ProeeedinK» '"
•^*^.'?"?^t?

Division of the High Court of Justice and on Appeal there-

from Fifth Edition, with -umniarieH of \hr \Mv» of the bupreni*

Court; I'i:»ti.al Notw; and r.fwou.iei. to the bev.;!.th Kdith.ii ..f

D..ni.ir» » hamery I'rartii... By Chaw-k. Mvvnn F«i . « Ma« er

of tlicSupM-nip Court Royal 'Jto. 1901.
, , i

"Th^ \L k ..t«.,w.U-e-tabli^h...l in im.fe,.i..n»l fav.u.r t., .lan.l m d...m1 of

CHILDREN.--Hall•» Law Relating to Children. AHhortTruatlHe

•m th. 1^ r«iu«l 8t..tuH.,f Chil.lren, includiii)^ tlK..,o.m.l..te t..xt of the

rrevntion of Crurlty to ChiMr^n Act, iy04, and of a I Statutes or

S,.,fi..t.» of StatutPH relat.nK to th- Protintion of Children with

Notes and Formn. Second FMiti.m. ByW Ci^h«» Haix and Ckcil

W LliJJ^V. E«ia.. BairlHtora-.t-Law Demy 8v<;. lim.V U)». Orf.

•• A romnlft" tn-utu^ on the p»r«mal «' ^ u» of chlMrpn. -;/.««, !»>•.

" Every Milicitor eh .iild buvc « coj-y."— /."u' ."*"'".

» * Alt •tmdard I.au HV.r<. arr kept in .S'(.-f*, tn lau> calf and otiur Undiuft.

- 0.



tlf * UO, OHANCKUY LAN>.. UiNDON, W.U.

CHURCH LAW. Whilbheaifb Church Law, t(.i>.^«r ,*
l)iit.i)i.«rjr „( 8l»tuW3, C'i«u.>n», li-v"*! .ti"ii", uii'l I).»i.|..l . »

•tfwtinif tti« Cl<( i,nl l*i(y. S,,.,ii.l FMi*i'>n. liy Biiiij.jui(

WnmuiUD, hlwi., ll«rri»t«r-iit-l«w. Di-mr itvo. IHO'J Mj. tij.

CIVIL CODE.-H... aU, "I-ivimIiL-.w." 'WungjQrirnian Civil

Codo, Tni^.I.iliil :iiul iVnn-'tit. I. wiili uii lll-i"ri< dl Iiiir<al<i< lion

nil Api^iiili. N V,y Cuirmt lliri Wauk, !>.('. I,., Kwi. Jli.j.il nv.i.
1»"7. '

1/, u.

CIVIL KNOiNBERS. Mix-assoy i|nd StrHhan'sLawraUlmg
to Civil Engineers, Archil.<ctsi<iid C')r'-''c'.„ri,. WitliHfli.ipti.r

<<" Arbitruti'iun. 8(n»iit<l Klition. B' ilvixiNrrON MtrjtMKV ntid

J. A. Stb*ha!«, Ei-nrii., BllrTi^U'^••H( .miy Sv.i \^'j' IJ.. 0/.

CIVIL LAW. Schu«tor on the pies cf Qern.un Civil

Law.— l!y KiijifisTJ. MrjIVdtKB, Kw,., imrrU'ir-iit-Law. Ihii Xvu.

I'M'7. .V,,, ij. . /.

COAL.--Cocl(burn's Law of Coal, Coal Mining, nnd lh>j CujI
Trade, and of thu Holding, Working, and Trading with
Mineral* generally. — fly Jouk Hkmuy C'o<.iiiUB.f, .S.li. it.ir.

Riiyiil hvd. llMii. II, Di,,
• A b.Hik i «h!<'h the whil^ l«w of mln« 4n I fciln«»U w di«ru»««<l tull)f itiid

with rt»IwJdfri»l-l«-' nblllly." -/..m- JnatKii.

COLLIERIES I (ManaB«m«nt and Rating of).-
Hans Hamilton and Forbus.— / -A " Uit.-. .lu 1 Katii,;:."

COLLISIONS. -Marsden's Treatisa on tlie Law of Collisions

at Sea.— Fifth KJltion. h^ Kkouaij)'). Minsnait, h«j , HnrriKtcr-

st-Law. RojbiNvo. 10(11. U. nil.

COLONIAL AND FOREIGN LAW. Burgee Commen-
taries on Colonial and Foreign Laws Qtinurally and in their

Conflict V 'Ih each othtir,—Ntw ninl KiiI.irKul JMitic.ii. Ity

A. WoodT "i», K"<| , Piiiauc Jii'l)fi', ' '<yl''M. utiiKi.*; I'ldujuoiin,

Ki«i., Hun Ht-Law, a.->«i.->t<' '• hy Kx(i it... in tin' wviml ^y-tun* <it

Law. 5 VI ItiMulHu). (/'o/. /., I'.i.jT, ""«' /..(i/^.J .\V/, N/. S»,

*^* Full /'/(»</' rN/» ''H irfjfn''t''ftOtt.

Surge's Colonial Laws and Courts.—With u i-kt'ti h of the LckuI

Sy«tfnwof thf AV.irlil aiiil TuMfHot' ('oii<litioii.< nl A]i|iial to the I'rivy

Council. KJilwi liv A. Wood Kknton, K«i , I'ui^m- .Imltfi', t'lylon,

uud U. U. I'liiLUMOiig, Kmj., Barri«ttr-iit-LMw. JJoyal Mvo. I'Mi;.

.v•^ i.'.v.

COMMISSION. - Hart.-IWr '< ArrtioueerH."

COMMON LAW.-Chitty s Forms.- liJ. " Fomw."
Pollock's Expansion of the Common Lmw. — By bir Fkislk.

Pollock, Hart , D.C.I,., Biirri.->tir-Ht-Liiw. iJiiiiy .svo. liidl. i.\.

•' Every Htudeut hUouM rviul tliin l.i-t vtUuitM*' mlMttiun lo KgiU littTatun-.'* -

t,(tte Timm,
" The h'cturi'M tn*at of the pn)Krf»w uf the omalnua law frum tail)' Ume.4 with

ant'liMiui-noeunJ h wealth ot iltaKtniti<in whuh alone would make theai faMiuating
reading for the student of taw or hiHt^iry.'* — /.au' Joiiruitl.

Shirley.— Vidt " Leading Cases."

Smith's Manual of Common Law.—For Pnuititioners and 8tiulont».

Compri»iug the Fundamental Frincitilei), with uiK.'fuI Pructicai Rulea
and Deoiaiona. Twelfth Edition. By C. SpuaLixa, KHq., fiarriiter-

rt-Law. Demy 8vo. 1U06. 16«.
*' The MtudeBi in%ht uw this work lu » tirst buuk with cunsideruble adviintage.

"

*,* All ttandard Late Wtrkt art ktpt in Slack, in law ea(/ uud ethtr Undingt,



^ 8TEVEN8 ANP SONS. LIMITED, ^

oMUDAMV LA^M. Aees' Companies Act, 1907.—With

ExpUtmt,..y Intr.Khirtum .m<l Not.»^ By W. Hakbcet ^ . ^^^,

Astbury's Digest of the Companies A^ s. V900 and 1907 By

C. J.ASTBUBY, Esq., Bam«ter-at-Law. Ko>ius\o.

nnirand Vide "French Law."

TtaDii^-R0BKETSON,EH<j.,BarriHter-at-Law. Demy 8vo. 1901. H. U^

'-"?:^'^tr Mr. PalnuT says "n
(^rC?: N^"

"""" '*"""^ "^ "

»-*j;"^L:^r'o!:pr;'i:'lr!;;;^.f .h^moV^ ana eonv™ieot ux*.

books on the practitioner's twokshelf."— /-"" Am^a
_,i„,

•• Perhap' what practUlng Uwy." an^^bu.^^^^^^^ wU.ljalu.

moit it the precious quality of practicality. '-« v

Palmer'* Company Precedents.-

Part I. OKHBEAL F0EM8.
A.m«n.enti. Memoranda

Advance Se<mnt>eK IVnt.oim, Wr^tn, F'^J^'"|»' •"

^ithCopioua
Orders, Recon.-*truotioii, Amal(famation Special Acta. «i«i ^
Note*, and an Appendix ™ntaining the Acts and «;"'•'"•_"";"'

Sn with Rovi^d Table A.^ By SirFBANCis BkaOTOBT Pauckb

BarristerTt-Law, a..i.ted by the Hon. C^fACN^oYg'J,';' ^'^i: "^t
FBiifi Evans, E*).. Barrinter-at-I-aw. Roy. 8vo. lauo. w.

. . The Revised Table A , with Notes and Supplementary Forms.

• separate, AV/, 1». hrf.

•• Demite his many competitors, Mr. Palmw
' Holds solely 80wr.iiro sway and masterdom. •

-/.iiu' .luarUrly H'vitv.

.. Nooom'pHny iHx^.er cr.n ufforrt ,., be -«>""»''.;,,;;;•'''""""•

Part 11 WIHDIHO-UP POEMS AND PBACTICK.

EdUio'u By Sir'FRA..oi.. BKAuroBT Palkeb, Bencher of the Inner

Temple. Rival 8vo. 190H. '

'

upon^dol^^comX w^kUui^'.tly an„
^Y"'"''^f^k^ iind^n,,V MLtandardLay, Work, ar, kept in Stock, in lav, c«lf and other binding,.
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COMPANY LAW continued.

Palmep'9 Private Companies, their Formation and Advantaifes;

beiu)r a Concis*! Popular Ht'iteiiit-nt ot' thi- Mo(i< ot OoiivirtinL' a

BuxineHH into a Private ('onipanv, witli Koton on Limitcil Partn^r-

ghipx. Twcnty-BC'Cond Edition Ry Sir K. li Palmkb, Ban-istor-at-

Law. rimo. 1908. Kel, U.

Palmer's Shareholders, Directors, and Voluntary Liquidators'

Legal Companion, A Mimual of Eviry-iluv I.uw and I'raitiw fot

Promotero, SharclioldiXK. Diri'ftor.-, Sei rttaiii*. Crtxlilor.-. floliiitors,

and Voluntary Liquidatiri' if Conipaiiiis umler tlio ('<iiiii<Hni(> Aits,

1862 to 1900, with Appendix of u«>ful Form.H. Twcnty-t'ourth Kdit.

By Sir F. B. Paliceb, Barri»ter-Bt-Law I2mo. 1!)07. .Vr'. U. firf.

COMPENSATION.- Cripps Treatise on the Principles of the

Law of Compensation. By (' A fiii'it Vm\., K.C. Fifth

Edition. By the Author, aHsisted by A. T. Lawiienck, F-mj.,

Barri8ter-at-Law. Rojal Svo. I!i0r). 1/. 6*.

"Acinar and practiciil •xpo^ltinn ot thi.* l.r.inch of thf Iiiw." .nV*/;..(/.)/w' JnHrnal.

"There art? few men wLiwe praeticul knuwieJK' "* ^he Muhject exceed** that of

the learned author."— /.aw V'T/T/i i>tyrw,

COMPOSITION DEEDS. Lawrance. fide "Bankruptcy."

CONDITIONS OF SALE.— Farrer. /lA '-Vendim H Pur-

chaaera."

Webster.— Vide " Vendora and PunhawerK."

CONFLICT OF LAVt^S. Dicey's Digest of the Law of

England with reference to the Conflict of Laws, Siroud Edition.

By A. V. DiOKY, Esq., K.C, Hon. D.C.L. Roy.Svo. I&us. H. lOj.

CONSTITUTION.- Anson's Law and Custom of the Constitu-

tion. Third Editiiin. By Sir W. U. A.sbon, Burt., Banistir-iil-Law.

Demy 8vo. Vol. II. Part I. The Crown. 1907 .V-,', 10«. Hd.

CONSTITUTIONAL HISTORY. ~ Maitlands Constitu-

tional History of England. By F. W. IIaitlanh. Esq., LL.D.

Demy 8vo. 190s. ^l'- •">''

CONSTITUTIONAL LAW. Ridges' Constitutional Law of

England.— By E. Waveli. RirniKS, Km;., Banistir-at-liiiw. Demy

8vo. 1905. 1J.<. 6rf.

"... We thinV thi^* l)uol; will be finiiid it ven u-etal . .tnipi'iidiuiii of luti-

stitutional law. The moie espi'iiiUlv .-..•< it i.n.ililr.-i the stinl.nt to obtain a
completer riew of the whole tield than la obtainable from any
otherbook with which we are acquainted." /.>^.^<-^-.

"Mr. Uidifi.s ba.siirodmicl ;i li..ol( whiih will riink liii.'-li .y :i ivi.irti.Ml u'liide

on nialters eonstitiifional and pohl.iiil . . . the Look is an .iMe iind piTii-tiial

contribution to tlie study of niiistitutioniil h\\\."—Xidi':'d'ira' .loimvil.

CONTRACT OF SALE.— Blackburn.^ nrf« "Salca."

Moyle's Contract of Sale in the Civil Law By .1. B, Movlb,

Esq., Barri«tcr-at-Law. 8vo. 1892. lOs.H-/.

CONTRACTS. -Addison on Contracts, A lreati.se on the Ui»

of Contract*. Tenth Edition By A. V Perckval Kkkp and William

E. GoEDON, Esqrs., Barriptern-at-Law. Royal 8 \o. 1903. II. 'U.

" EmentiaUy Ihr practitioner's text-book."- /"«• ./, :'r»,i/.

" AmoBgf all the works on Contract.s, there is none mtf uiieful to the prac'i-

tioner than Addison."—/^™' rim',,!.

Anson's Principles of the English Law of Contract. BySirW.R.

Ambom, Bart., Barriater-at-L.iw Eleienth Edit I'JOf.. 10.. fid.

Fry.— ride " Speoifio Performance."

•^» Ml itemdard Law Workt are kept in Stock, in law calf and other bindiny:



STEVENS AND SONS, lilMITED,

CONTRACTS-con'inw''.
Leake's Law of Contracts.—Principles of the Law of Contncta.

By the late S. Mabtin Luu. Fifth Edition. By A. £. Rahoaix.

Esq., B»rri»ter-at-Law. Royal 8vo. 1906. U. 12*.

" The higb Rtandard attaintd in the former iunea hA> been well nutained.

and the work carefully revined and bronght well up to date."—tow Ttma.
" A full and reliable ^de to the principlea of the English Law of Contnct,

'

—Law Journal.
*• Admirably TOitcd to lerre the pnrpooe of the practitioner .... the work

ia complete, accurate, and ea»y of refercno*."—So/icilorj* Journal.

Pollock's Principles of Contract.—A Treatiae on the OenersI

RinoipleB couccruinjr the Validity of Agreements in the Law of

England. Seventh Edition. By Sir Fbbdbbioz Poixock, Bart.,

Barrii'ter-at-Law, Author of " iTie Law of Torts," " Digest of the

Law of Partnersliip," &o. Demy 8vo. 1902. U. St.

"A work which, in our opinion, ahow* great ability, a diaeemiag lateUaet, a
comprehenaive mind, and pamataking induatry."—Z.<iv JmtrHal,

CONVEYANCING.— Brickdale & Sheldon,— ri<<« "Land

Transfer."

Oickins' Precedents of General Requisitions on Title, with Ez-
plaitatory Notes and Obserrations. Second Edition. By Hzhbibt
A. Dtcxms, Esq., Solicitor. Royal 12mo. 1898. 6».

" We cannot do better tl»an sdvine every lawyer with a conTejrancing practice

to purefaaae the little book and place it on bia aitelTea fotthwitk.''—Z«i* tfatm.

Farrer.— Vide " Vendors and Purchasers."

Qreenwood's Manual of the Practice of Conveyancing. To

which are added CoDoise Common Forms in ConTeyaneing.—Ninth

Edition. Edited by Habbt Orbknwood, M.A., LL.D., Esq.,

Barri»ter-at-Law. Roy. 8vo. 1897. 1'.

•'We shimid like to we it placed by his principal in the hand* of erery articled

deik. One of the moat oaefill praotioal worka we haveenr iemL,"—Uui Aa. Jo.

Hogg's Precedents of Conveyancing Documents for Use In

Transactions Relating to Registered Land under the Land

Transfer Acts, 1 875 & 1 897.—With Notes. By Jambb Eovabd

Hooo, Esq., Barrister-at-Law. Royal 8vo. 1907. 12». 6d.

Hood and Challis' Conveyancing, Settled Land, and Trustee Acts,

and other recent Acts affecting Conveyancing. With Ganmientariee.

Sixth Edition. By Pebcy F. Whisixkb, assisted by J. 1. SnBLnra,
Esqrs., Barristers-at-Law. Royal 8vo. 1901. 11.

"This ia the beat collection of conveyancing atatutea with which we are

acquainted. . . . The excellence of the commentaries which form part of this

book ia ao well known that it needa no recommendation from as."—t«v Jaurnal,

Jackson and Qosset's Precedents of Purchase and Mortgage

Deeds,—By W. Howuirs Jackson and Tkobold Qobski, Esqrs.,

Barristers-at-Law. Demy 8vo. 1899. 7«. 6rf.

Prideaux's Precedents In Convej^ancing-With DisMrtatioBa on
its Law and Practice. 19th Edition. By Jobs Wbucoxbi and
Bbnjakin Lennabd Chbbbt, Esqrs., Barristers-at-Law. 2 vols.

Royal 8vo. (October) 1904. 3/. 10«.

"
' Frideaux ' ia the beet work on Conveyancing."—taw Journal.

" Accurate, condae, clear, and comprehenrive in acope, and we know of no
treatiae upon Conveyancing which is so generally efal to the prastitioner."—
Lay! Time*.

" The diseertations will retain their time-honoured reputation."—taw Journal.

Strachan's Practical Conveyancing. By WAi;ntB BrBAOKUt, Esq.,

Barrister-at-Law. Royal 12mo. 1901. 8». 6<f.

Webster.— Vide " Vendors and Purchasers."

Wolstenholme.— Fiife "Forms."

*,* All itmdardLtne WarIn art ktpt in Stock, ut late taifmulothtr Hndingt.
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CORONERS*—Jervis on Coroners.-- Witli Fornii<Hii() IVt^tHlfntti.

oixtli hditiiin. By R. K. Mklsbiuxkb, Km]., Harnoter-ut-Ijiw.

PontSvo. l«98. I"' 6d.

COSTS.—Johnson's Bills ot Gets.—By Horack Maxwfxl Johji-

80H, Kho., HarriHter-at-Ltt'.i'. heuiind Editiou IlnyHl N^o. ll-Ol.

1/, l.U

Webster's Parliamentary Cr«ts. Private Billc, Klwtiim P<"iti<in8,

Appeal", Houhc of Lords. Fourth Kdition Hy Cava.vaoh, Kiiq.,

Barrixter-at-LaW. Post 8vo. l»8l. II.

COUNTY COURTS. - The Annual County Courts Practice,

19u8. Hy H'- Honour -ludir" .SMYrT, K.C, >i«-iiKlf<l hy W. J.

BbooE8, K«j., BiirriHtHr-at-Luw. I voIh. Domj ^vo. It. 5«.

»,• A thin pap.r edition in 1 I'ol. may be had, price 25». ; or,

on India piipir, .!«. (>(/. extra.

** Invaluable to the County Court practitioner."—/.aw Jimmal.

COVENANTS. -Hamilton's Concise Treatise on the Law of

Covenants. -Se<(ind Kdition By O. Baliiwih HAJfu/TOlf, Esq.,

Barrixter-at-Law. Deniy Hvo lliOt. 10». 6d.

" We wela)mp the secimil edition of a very useful book."—/.nw Jimrnnl.

CRIMINAL LAW.—Archbold's Pleading, Evidence and Prac-

tice in Crimmal Cases.—With the Statnte», Prwedentc of Iiidiitt-

nients, Arc. Twenty-third Kdition. By Wiijjam F. C'eaies and Utnr

Stephknson, Emirs, Barri.iters-at-Law. Demy Svo. 190.'>. \l.\An.

" Tliii" tK)cik i" quite indiniiensable to everyone engajfed in the praetiec of the

Crimuiat Law."— .^o/it-iw^' jnurn't!.

Bowen-Rowlands on Criminal Proceedings on Indictment and
Information (in e ngland and Wales).—By E. Bowkn Howiauds,

Eaq , Barrister- at-Law. Demy Hvo. 1004. l'.i». 6d.

" An invaluable source of information and a nafo ^uide."— /'fi(' .Mill C'ltettt.

Chltty's Collection of Statutes relating to Criminal Law.--(Re-

printeJ from ' 'Chitty's Statutea.") With an Introduction an'3 Index.

By W. F. Cbaies, Esq.,BarriBter-at-Law. Royal 8vo. 1H94. 10».

Disney and Gundry's Criminal Law.—A Sketch of it.s Prinj;iple«

and rracti(^e. By HhNBT W. Uisnky and Haeold (JuNUHr, Esqrs.,

Barristers-at-Law. Demy 8vo. 18'j6. 7i. 6d.

Kenny'sOutlinesof Criminal Law. 3rdEd. DemyKvo l'.*t)7. 10».

Kenny's Selection of Cases lllustrativi of English Criminal

Law.—Second Edition. Demy 8vo. 1907. Vl". 6rf.

Kershaw's Brief Aids to Criminal Law.—With Notes on the Pro-

cedure and Evidence. By Hiltoh KEsaHAW, Em}., Barrister-at-

Law. Eoyal I'imo. 1897. '^

Roscoe's Digest of the Law of Evidence and the Practice in

Criminal Cases (chiefly on Indictment .-Thirteenth Edition.

By IIeeman Cohen, Esq ,
Barri»ter-at-Law. Demy Svo. 1

\l. 11<

"Tliere is no better book for the pvery-c!,Ty u«e of tlie prictitioner in the

criminal couit« than HoBcoe "—.V'./..-;((.)-«'./.i<r....(, ,Iuiii"J", i;«iH.

•• Ouaht to t»> in tlic i.ossi ssiiiii of every pnii titi'iier m tie- cnminal courts.

— 7,ni.' '/.mf., May Hi. !!»»

"Of jfreat use to pr.ictitioD' rs."- ill'' ,/ourn,/'. Miiy 18. ll'W.

Russell's Treatise on Crimes and Misdemeanors. Si.\th Fxiit.

By HoEACE Smith, Eijq., Metropolitan Police Maifistrate, and A. P.

Pebobvai Keep, Eaq. 3 vol*. Roy. Svo. 1896. .5/. 15». 6rf.

Warburton.— Vide " Leading Cases."

• • AU itandard Law ffvrkt are kept m Stock, in late calf and oihf^ bihdmga.
• B
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CROWN PRACTICE. — Robertson on the Crown, -Tha
Law Hnd PriKtii^o of Civil Prix-eedinffM by and a)f»iu9t the Crown
and PppartuieiitH of the Government. A\ ith nuiuvrouM Forms and
PreccdentM. By G. Stuakt Kodketsow, Esq., fiarrinter-at-Law.
Royal Svo. 1008. \l. 18».

" Will b«> of wrt at wfTTipe to thr Priif(«wiiini.'*--/>«» r'W.*, June ao. 1908.
**Thebook »n likely to take & hij^h pluci* Ud a book of pmrtico.'*- S'otu-itort*

JnuriHil, .Mill •-'J, li)cl«.

CUSTOMS. — Highmore's Customs Laws; in.^luding the
Customs Consolidation Act, 1876, with the Knactraeutx amend-
injr and cxtcniliujf that Act, and thi' proHent ('iiwtomK Tariff for

Great Britain and Indaiul ; aiKo the C'uxtonis Laws and Taritf for
the Isle of Man ; with other KnaetnientH affectiux the Customs, and
Notes of the Deeidi^i Ca.-ii'^. Second Kdition. By Sir Nathahikl J.

HloiiMOBK. of the Middle Temple, nurrister-at-Law, Solieitor for
His Majesty 'n Customs Demy ,Svo. 1907. 6n

DEATH DUTIES.— Freeth's Acts relating to the Estate Duty
and other Death Duties, Including the Finance Act, 1907,
with an Appendix containiiiff the Rules Ftegulatin)^ i*roceeding8 in

En^rland, Scotland and [nhind in Appeals under the Act« and <* List

of the Estate Duty Forms, with copies ot some which are only issued
on Special Application. Fourth Kdition P.y Sir Evkltn Fbkstb,
Secretary of tlu' Estate Duty Office, assisted by Cuables Robebt
Eluott, Esq., of the lj.t!ite Duty Office. Demy 8vo. 1'J08. Tin. 6rf.

"The official nositiou of ttie Auth<'t reodeni tiis 4>pmum on questions of proce-
dure of prettt value. "—.<'»/i>ff'.'-.*' J>'Ui>„ii.

Harmans Finance Act, 1894, and the Acts amending the same
so far as they relate to the Death Duties, and more espe-
cially to Estate Duty and Settlement Estate Duty, With an
Introdnct-ioti and Notes, and an Appendix. By J. E. Habman, Esq.,
Banister-at-Law. Second Edition. Roy. 12mo 1903. 6».

DEBENTURESAND DEBENTURE STOCK. Palmer,— I'ide " Company Law."

DECISIONS OF SIR GEORGE JESSEL.- Peters Ana-
lysis and Digest nf the Decisions of Sir George Jessel : with
Notes.*,' By ApsLBY Pm'RR Pm-FB, Solicitor Demy Svo. 1883. 16».

DEEDS REGISTRATION. -Hogg's Deeds Registration,—
A Treatise on the Law of Kesfistration of Documents attecting Land
under the Registration of Deeds Act.s of Australasia. By Jakbs
Edward HoQO, Es.;., Pairister-at-Law. Demy Svo. 1»08. 12«. 6rf.

DIARV.- Lawyer's Companion (The) and Diary, and London
and Provincial Law Directory for 1909, —For the use of the Legal
Profession, Public Companies, Justices, Merchants, Estate Agents,
Auctioneers, &c., 4c. Edited by Edwin Latkan, Es<i., Barrister-at-

Law , and contains Tables of Costs in the High Court of Judicature
and County Court, &c. ; Monthly Diary of County, Local Government,
and Parish Business ; Oatlis in Supreme Court ; Summary of Sta-
tutes of 1J08 ; Alphabetical Index to the Practical Statutes since 1820;
Schedule of Stamp Duties ; Lcfjal Time, Interest, Discount, Income,
Wafres and other Tables ; the New Death Duties ; and a variety of
mattersof practii a) utility : together » ith acomplete List of theEnglish
Bar, and Loudon and Country Solicitors, with date of admission and
appointments Pubi.ishkd AimjAU-Y. Sixty-third Issue.

{Xcarli/ ready.)

Issued in the foUowinjf forms, octavo size, stronprly boiud in cloth : —
1. Two days on a page, plain 5»,0rf.

2. The above. intkbi,kavkb writh plain paiier . , ,70
3. Two days on a pnge, ruled, with or without monev uolimins . o 6

4. The above, with money columns, nrrKBLBAVitD with plain paper 8

(Continued on next page
)

•»• All standard Law Worki are kept in Slock, in law ealf and other bindingt.
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DlAHY—eoHtiiiutd.
S. Who\e jMfK for each day, plain
i The above, nrrxRuuVKD with plain paper

. "«.6rf.

7. Whole pa^re fur HHch day, ruled, with or without mntieyi'olunuui 8 g
H. The above, niTEiiLBATKD with plaiu pnptT '0 6
'). Three dayH on a paire, iKileil blue lineH, without money ciilunui> 3 6

10 Whole piijre for each day, plain, iiithmit liiiyetnri/ . .30
WV A great many additional Tablet have recently been adued, namely.

Rnn-oontentioat Probate Coeti to be allowed to Froctora. 8o:icitori

and Attorney! 1) in reipect of Personal Eitate of Teetator. and
(8) Personal Estate of Intestate.

A List of Barristers in the Frovineei. with Towns alphabetically

arranged, has been added.

TA- Huiti, nontaini mtmnranda of Leiial Hutituu t/irn',ghnut tht Ttar, uitlt
an Inder for VfOfiy r^ferenct.

" The legal Whitaker."— .Sfl^<rrf<jy Rn-ine.
"The amount of information oMked within the i-over^ ,if thin well-known

oool of referenre in almoat mcredihle. In ndilition to the Dixry, it contains
nearljr soo partes of closely printed matter, none of which nnild )ie omitted without,
perhap,., detrarting from the usefiilneM of the hook. Tlie puhhahera !<eem to
have made it their Him tfi include in the Compiiniun every item of infiimiatioD
which the m.>»<t exa-tinR lawyer aatlt] rea^tonaMy exce<-t to rtni' in it« patfeti, *nd it
may nafely he aaid that no practwinj? solicitor, who lia.^ ex|>erienceil *he luxury of
havini? it. a' hf- -Ih. w, will everV likely to try to do without it." lau- .r,i„„,u.

DICTIONARY.—Stroud's Judicial Dictionary, or Interpreter

ofWords and Phrases by the British Judges and Parliament.—
Second Edition. By F. Steoud, Esq., BurriHter-at-Law. 3 vols.

Roy. 8vo. 1903. 4/. 4,.

*,* A supplemental Volume is in the press.

" Mu»t And a place in every law libraiy. It in ditBcult to exafiKenite its use-
fulnem. ... 19 invaluable, not only ax a liil (jur-savinir machine, but an a real
contribution to leifal literature. ... a standnrd . Ia.-»"ic of the law." -l.nw Joimal.

" An authoritative dicti >nary of the KnKli--<h lan^ruatfe."- /,'iw Tiw^n.
"Tills judicial dictionary is pre-eminently a K>'ound from which may b*' ex-

tracted suirtrestions of the (prettiest utility, not merely 'or the advocate in court,
but also for the practitioner who has to a<l\n>e." S';/;c;t"r^' Jountnl.

The Pocket Law Lexicon.—Explaining; Teiihuioal Words, Phra^ee

and Maxims of the English, Scotch and Roman Law. Fourth Edition.

By Joseph E. HoBBiB, Esq., Barrister-at-Iiaw. Iflo.'i. 6s. 6rf.

" A wonderful little legal Dictionary."- -/nrf^rmaur'i Imx .vi ,.(»iit»' Journal.

iWharton'3 Law Lexicon.—Formiiiit an E])itoniB of the Law of En(j-
tand, and containing full Explanations of Teihnioal Tenas and
Phrases, both Ancient and MiHlevn, and Coinineninl, with sele<'ted

Titles from the Civil, .Scots and Indian Law. Teuth Kditioii.

With a New Treatment of the Maxims. Bv J. M Lklt, Ehi|
,

Barrister-at-Law Super- royal 8vo. 1902. \l. I8a

"An encyclopaedia of the law."
'* The new edition fsi^ms to uh t<j be very c>

of it should be procured by every practicing
value for his monev in the law )>ook market r.

get. Of the many rx»k!. we have to refer to i

more often taken down from the shelf than ' V

pi"te and p«'rfect, and j. copy
.r without delay, i- "oetter

'uer could not, we are sure,
'fk no vrihime i«. we believe.

DIGESTS.
HEWS' DIOEBT Of SNOLISH CASE LAW —Containing the Reported

Decisions of the Superior Courts, and a Selection from those of tho
Irish Courts, to the end of 1897. (Bein»f a New Kiiition of " Fisher's
Common Law Digest and Chitty's Equity Index.") I'luier the ifeneral

Editorshipof John Mews, Barrister-at-Law. 16 vols. Roy. 8vo. £20

{Bound in half calf, gilt top, i'i net extra.)

"A vast undertaking .... indispensable to lawyers."— TA^ Timf^i.

%* AU ttandarU Law ff'orkt are kept in Stoe/c, m iau.- calf imi ..rhu) bindiiigt.
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DIQESTS—imi'i'i'w'.

Decennial Digest (The).—Bdofr s oonimlidation of Mewi' Annual
DiKf-xt (if C.iM-H fmm \H\)i to r,)i)7, itnaucive. By KiiWabd MAitaoN,

Ei«|., B»iTiht<r-iit-LttW. 2 voIn. Koyal *<vo. (AVflc/y rnirfy.)

The Annual Digest from 1898 to 1907.—Ry Jomi Mbwi, Ehq.,

BarriHtur-Ht-LHw. Royal 8vo. {M,i;i ttil'l Itr hua.) each IM.

•»• Thin Di)jop.t is »li<o mmied quarterly, each part bein^ cumulatire.

Pri(^r t(i Siil)M<Titiin>, for thi' four parts p,inn><le in adrnnce, tut 17«.

" Tlu' pmrti.-f (if the la(v without Mewr(' Annual w.tuld tw alm(j«t ad impo«-
•IMlity." /..(/• /•(."'..

Mews' Digest of Cases relating to Criminal Law down to the

end of 1897.- By Johh .Mkws, 1 ;., Barri«tpr-at-Law. Royal

8to. 1«9S.
*

1/. 8».

Law Journal Quinquennial Digest, 1901 -1905.- -An Analytical

Di^rect of Cii«'H. By liMva 8 llKjfDKBSON, Vm\., Barrinter-at-Law.

19U6. W. 10#.

Talbot and Fort's Index of Cases viudicially noticed, 1865 to
1905.— Sc((,ii(l K'litidii. Bciiijf a LiHt of nil Cuwa cited in Judg-
ments rt]Mirtc 1 in !iU tlic Ucporl-H from lH(i.) to ISInS; uh also a
Stnteuicht ol I lie m.innir in which each caw! i.i dealt with in it» place

of Citation. Hy M. K. Mkiita, Kw)., BarrUtcr-at-Law. Royal 8vo.

ISKIS. \t. 18«.

Woods and Ritchie's Digest of Cases, Overruled, Approved,
and otherwise dealt with in the English and other Courts

i

with a M-ltction of Extr:i( .» from .Tu(l>.'m(nts referring to xiich Casfn*.

By W. A. O. Woons, LL.U., and J. Hitoiiik, M.A., Knqin.,

BBrriHter»-atT,a» . Four'lp<l on " Dnlo and Lehmann'a Dige«t of

Ca«es OverruU-il, &c." '1 VoIh. r.oyal Svo. I'JO". 6/. 8».

•* Indi-pcMKablc in ('vcr>- Ijianch of the la * .*•— /v'oj Journal
" Of ^rrciit us^> to the I'lejlciiJ-ion."— /."'t' Tini'g.

DISCOVERY.— Bray's Digest of the uaw of Discovery, with
Practice Notes.—By Eiiward Bbat, Eur).. BarriHter- at-Law.
Duniy ''V>j- 1' 04.

DISTRESS^ Oldham and Foster on the
Second Edition. By Abthdb Oldbam and A.
Kci£r>., BarriKt(Tt-at-I,H» . Denij ^vo l^S"^

DISTRICT COUNCILS., Chambers' Digest of the Law relat-

iii)j to District Councils. Ninth Kciition. -By U. F.Chaiitikbb. EHq.,

Barrihter-at-Law. Koyal «vo. Ih'jA. 10».

Cornish's District Councils.—A concise Guide to their Powers and
Duties. By H. D. Cobxisu, Emj.. Barristur-at-Law. Demy 8vo.

190H. "». 6d.
"Mr. ( ornihh has difrested into a small HiMioc the miiltifariouH duties and

„'htK of (l;sirict (oiiiicils with considciublc skill. Refcj .nr(^s are made to
Htrttutes. with copious (Mtiiti'.n of ruses, and the t( xt is i '"U* written. Th«
principtil subjects are arrsnjfed in i(lphiib(;tical order, fl. j-.^cussed at some
lenKtli.' -/."!( 7Vn„s June 13. V,*m.

DIVORCE.- Browne and Powles' Law and Practice in Divorce
and Matrimonial Causes.— S..vii!th Edili(»n By L. D. Powlbs,
Ewj., B8riislr.at-l.ttw, Probate Rejristrar, Norwich. Demy 8vo.

1»05. I/. S».

"Tlie prarMtioner's slanda:d work on divorce pr«flti(s». "—/..««• (juar. Hev.

DOGS. -F.manutl's Law relating to Dogs.—By ifoNTAatrK R.
Ema.nuii. Es(]., Bii?ristcr-at-Law. Demy l2mo. 1908. %s. 6d.

EASEMENTS. Qoddard's Treatise on the Law of Ease-
ments.— liv John Lktboiten Ooddabd, Esq., Barristor-at-Law.

Sixth hxiition Demy Svo. 1904 II. Si.

"Nowhere has the sutntrt lieen treated so exhauetiTety, and, we may add,
•^ HCJentiil.^ly. as L. Mr. Goddard. We rec* nuuend it to the most (»reful study
of the law student, as well as to the library of the ^ ractiacDijr.'' -Ijau Times.

',* .ill 'latidiird haw IVorku arf kept in Stuck, in tnu: cilf and other bindingi.

Net, 3».

Lhw of Distress.
La Tbobs Forsb,

18i.
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ASKIMENTS -eontinwH.
• nnet' Digest oi the Law of Easemrtnta — Soi<>iith Kdition. By

L. C IirwRS, liitf Judkf.- Uiifh (;(iiiri. Miiclnt" l^iim lltii:j T. ti,/.

1hi»i)ri'«rnt« til.' I;.w 111 nwri^iif . l.^tilv • nunfi/ti.-.) pi ip.~itiim», which
«ri- •iipixirtid t.y •ximiilii' tm-.rn in i^cni-ml tmui ilroiijcd r..«4.i. " Sulh ir„'<'
JOH

Rosi.oe's Easement ot Li^'ht. - A Digest of the L ,w relating
to the Easurr.ent of Lijjht. \V;th »ii IIi..ti)ri,:,l IntriKlui li..ti.

and ail \fptin'i!t coiitaTriinif Pnntidil Hinii dr An liitcct" iiu'i

Sarvcyom, ()t.M?-\iitii.M« uti tin' Fiivlit to Air, .Stutiit..», \\,txh»
and Plann. Fntirth Kiiifimi. Mv KiiWAi;ii Staniky Uokok, K-i).,
BBiri-tiT-iitl aw. AutlnT nf •' A l>i|,'.'«t c.t Huildiiiff Cimw," "Ad-
miralty Priicticf." txv. Diiiiv 1VM. HID) "j. tirf

" A mrift uwfu! little wark,"- /..iii'./„nr«.r.

"Adear ami lirai'tiiHl ctiumt iif th lu«r" //lu' r./«->.

ECCLESIASTICAL LAW. Phillim. ire's Ecclesiastical
Law.- Seci,ii,| Krlirion. Hv .Sir W (>. I'. riiii.i.iMoiiK, Burt.,
SMiHted liy C. ¥ Jkjoiiitt, BiirriHi(r-at-F„iw -' voIh Kiival «vo,
189S. I;ihl,sl,r,l .,! I. •i.,.. r,,h„,-,l In, ,„>. \l. .i,.

" EviTTthinir that tht' .crUhittt-tioHl lawyer can puNHibly need to know."—
fjOV JnurnnJ,

Whitehead's Church Law.—Bomif a Om. i« Dictiimiiry of Statutes,
CanoiiH, R«!),'ulHti(iii«, ami D(Hiili'<l Ca«i» tfoctinjf the <Ji(T>fy and
Laity. St(<iiiil Kditioii. Hv Bk.vjamin Wiiitkiikad, Kw;., BarriHtpr-
at-liaw. Demy Hvo. IH'hi i»,. tirf.

" A perfect mine of leamint? 'in alt tnpicn e''cl'.sia.iticiil.'* -Pallia T'l C'-f'*'"A hoiik which wi'l be uwt-lu' in lawj-. ri* anil tuymcu." - t.'iw timra.

ELECTIONS. -Day's Election Cases in 1892 and 1893.-By
8. H. Day, Ewj., Barrister-at-Liiw, Kdiiur of " Holers on Elec-
tionii." Royal I'imo. WM. 7,, ad.

Hedderwick's Parliamentary Election Manual A IVaitiral
Handbouk cm the Law iiiul C'o!;d\i(t of l'(iiiiaii,.'ntiiry 'jlti tions
in Great Britain and Irc'iiud. dcHii/ntd for ihi- lu...trii'!ioii and
Quidance of Candidate*. Ai,-t'iit*>, CaiivuHMr-, V'ulmiteor Acni-'tuntit,

&c. Seeoiid Edition. By 'I '. (.'. II. Hbddkbwick, Ki.q., Barri.«ter-at-

tiHW. Demy I'mo. 1900. 10-. firf.

"TheWQlK iH pre-emin*litljprai iKal, cunci.^e ami rlear," -Sniicior** JoumaU
Hunt's Metropolitan Borouth Councils Elections: A Guide to

the Election of tlie Mayor, Aldenneii, and OmiiciilorH of Mi<ir(i|>«litaii

Bon.ughs. ByJoHsHuNT, Enq., Jiar.-at-Lav.-. De.nySvo. 19oo. ;>'.6rf.

Rogers' Law and Practice of Elections,—

Vol. I. Repistkatiox, iii>lndiiii4 the Praciiie in Ki'i^Mtr.itiou

.Vpr**'''' !^irli.inieiit.ir\, Mi:nk' I. and Ij.;.riil Ooviniiiient : with
Appendices of Statutif, Order Ciiiu. il, Hnd Ki nii.-. Slxtci'n h
Edition; with .\ddenda of Stul to lyuii. By Maueick PowKLi,
Eaq., Barrister-at-Law. Royal imo. 1.S97. l'. u.

" The practitioner wilt lind witliiu ttiewe c.>veri4 ever>ttiinK wtiicn ht can he
expected to know, well arran»red and t.iij:eiuilj stated. ' /,-(«. I'lm^s,

Vol.11. pABUAJtEIfTAiiY ElkCTIOS.i AND PkTITIONS; with AjUien-
dicei- of Statuteo, Rule' and Fonii», imrl a Precedent of a Bill of Costs.

Eighteenth Edition. By C. Willoiuuiiy Williams, h.^g., Ijam>ter-
at-Law. Royal 12mo. laoc. \l. u.

*' Th.:* itcknow ledf^ed authority .m eIe.Hion law."— /..itc Jmtni'il.

"Th,? leadtnv biajk on the dittiftult ("ubject- of elcctMnj* anrt p!(.etion peti-
tionil." — ^lU" Timea.

Vol. III. Municipal and otiifb KiKcnoNb a.sd i'KTiTioNb, with
Appendices of Statutes. Kiihs, nnd Konn-. iin I n Precedent of a
Bill of Costs, Ei;;hfeenth Kdiiion. Ky C Wiiio'-nuiiv \V iLiiAJis,

Esq., asHi.sted by G. If. B. Kenkick, Emj., LL.J.)., Barristers -at-

Law. Rovai 12mo. 1006. I,'. Ij.

**A complete guide to hx-al elections."— ,s>''i>'V'*''»* Jcurn^'i,

*,* AU ttandard Law Works art kepi t» Stock, m lav calf 'md other iindinfi.
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MPLOYBRS' LIABILITY.-Knowle«.-n</' ' Workmen'!
Cuin|H<iipati(m."

NGI.ISH LAW. Campbell's Principle* of English Law.
I'lmudwl cm KlKi'kiii;>ii«'B CoiumiMitiirieii. By HoBEBT Cami-bku, K«q.,
P Hater-U-Law, KJitor of " Kulinif Cm**," 4c. Dvmj 8ti>,

I iO:
,1 c«» (tnod "ork, thl«, unit ably wtlttra, ami w.> ran th»ri>u»hlvr<'<ioinnu>i>d

-Wr wcu d (t.ifurlti.r im.l »uy »i|\i».. to all »tui|.ntii iif EnuliKh Uw a «ieful
and nimtcit'iiil.iiu pfniwil uf it* iiiift'w." -l^iw ^lui^n't' Jonmul, July, imtT.

" Till- Ki'iaml itin nil in praiti '»lly that (KTiipit^ hy Htcphpii'a ( "iiimMitarita,
and for rninpift^'nt'w* und rlHtirn.HM of HxixtHitian thtttettix huiidivd odd \mM**
comparv vitj- ,'iiviiiiriil>ly imlciil wiih th»' cild^r work " -tmi- \:tr<, July, I9ri7.

*' \ work of iill.r<»tirid csrHll.-nrH, whic'i iimv he r(unni»rk(lt*d. not o-dy t*t th«
tudrnt. but aU) to I hn folly ipiiliHrd Inwyir. Ini'on luKion. nno nin) »t«to th..l
thi' ind>-x in a »afi' and a n. gviiir to th» runtrntu uf the iKx.k. "—/.<!«• Maantint,
AuKUat, 18CI7.

Pollock and Maitland's History of English Law before the time
of Edward I. By Sir Fkkdkuos Poixook, B«rt., snd ftuu). W.
MAiTLAin), EHq., BarristerH-st-Lsw. Second Edition. '2 vol*, ror.
Svo. 1N98.

'II,

N01.1SH REPORTS. R«-iMueof all I>e(!iitioiiK prior to 1866.
To be oomplftted iu about IW Vulumm. Koyal 8to. Inued monthly.

. ow IssviiD.

HotTSKOFLoBDS (1«94 t<i 181 ). \\ Vols. HMf-bound. Ntt.'iil.
Pbivt Council (Including Indian Appeal") (1809 to 187'2). 9 Voln.
Half-bound. fl4t, 13/. lOi.

Chanckby (Including Colhtoral Roportu) (l.iS7 to 1860). 27 Vt)lii.

Half-hound. AVf, 40/. lOi.

Rolls Coubi (1829 U) 186(i). 8 Vol». Half-bound. AVf, 12/.

VicK-CHAKCiiLLOEs' CoraTs (1815— 186S). 16 Vols. Half-bound.
yet, 24/.

Now PrTBLisniNO.
Kino's Bkrcii akb Qtn:£.v'8 Bench (137'— 1866). Complete in about
40 Vols. A><, per vol., i/. 10«.

•»• The Volumed are not Nold iieparately. ProapevtUM on application.
" We can speak uuhesitatinrfly of the advantatre to the lawrer of the poanea-

don of thla excellent rt pnut of all the Engliah reports." —Soitciton' Jr,uriial.

QUITY, and Fid, CHANCERY.
Seton's Forms of Judgments t.nd Orders in the High Court of
Justice and in the Court of Appeal, havinfr enpeoial reference to
the Chancery Diriiiiou, with I'rictiL-al Notes. Sixth Edition. By
Cecil C. M. Dalk, Enq., BarriH'.i'r-at-Law, W. Tindal Kino, E«q.,
a R>-gi8trar of the Supreme Court, and W. O. GoLDScmaiiT, Esq.,
of the Rci^iHtrars' OfHce. In 3 vols. Royal 8to. I'lOl. 6/. 6«.

"The new edition of 'Bet.m' is from every point of view, indeed, a most
valuable and indittpensable wt)rk "—Late Joumtif,

Smith's Manual of Equity Jurisprudence, A Mannsl of Equity
Jurisprudence for rraotitiouers and Students, foundtil on the Works
of Story and other writers, comprising the Fuudameutei I^nciplea
and the points of Equity usually occurring in OeneraJ Practice.
Fifteenth Edition. By Stdnst E. Wiluaxs, Esq., Barrister-at-
Law. Demy 8vo. 1900. i>t. 6d

" We can iiafply recomniend • Smith's Equity ' in its ni w clothes to the atten-
tion of students reading fur their Examinations."— /.air Xot«s.

Smith's Practical Exposition of the Principles of Equity, illmi-
tr..ted by the Leading Decisioni' thereon. For the use of ^udentc
and Practitioners. Fourth Edition. By H. Abthvb Smith, M.A.
LL.B., Esq., Barrist'T-at-Law. Demy 8vo. 1908. 2]t.

" A well-known bwjk. useful to both practitioner and student alike."— inic
itutl'ni't Jnunial. May. 1*8.

" StudeutJ and Mart 'ioners will lind in i* a dear and accurate exposition of
the leadimf principle uf Equity."— Law Xuus, June, I'MtH.

'• A clear and well arranifed guide to equitable doctrines."- Solieiiors' Journal.
June tiO, 1»08.

'

*,• All ttandard Law Worki an kept m Stock, m law calf and otktr bindinai.
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'a:

QUITY - nitlimiid.

WiMiams' Outlinos of Equity. -A C..i.,i„. Vi..w .,f tJ.e l'rii„ipl«. „f
M.K)..ni F^iiiity. lU Syiimky K Wir-iAin. i:.,| , H«rri«l.r.»t.L»w,
Author i.f •• n... Law r.'l«tiiiK |.. t-.'i;«l R.pn-i nmtivw.." ic
Royal I'^inio I'.ioii

f^
'•Th.-««rur«.y It n.,iril.mi« witli ^<io« i-wiif.. in ,Mn,rknW. ' /..41. .M.w.i«.i«

•TATE DUTIES.- Freeth. I'w. • DiHih Duti.-.-."

••TOPPKL. EvureM nnd Strode* Law ot EsLippel H*
LAKOEun KKii.i>i!f<> r.VKRKfn HTiil fliiarrvp'^TnonK K-ir- B.m«t»>ri«-i-Uw Sr,„i..l K.iifi,.., l,y Lav.kiot Fkiimm'! Kvkkut
Biirnp<t'T-iit-Lii»- i)ini> -m. line

'• Will tx. of uiwit \n\u- t„ th» i.m liti.m.i ," / -.., 7.11,, „../
•• A »if.. Hii.l

;
iluabl.. ifMt,!.- M ih.. .|.ilir,,lt .„t,i..,.t with which It .t.sli. . . .

VIDENCB. - Bodington— Vid^ •• Kmifli Law."
Will'<' Theory and Practice of the Law of Evidence —By Wm

Wri.i<i, K»i|.. Biini.>t.i-!,r.I,aw S,i.,i„l f:.liti,,i, Bv dm Author
•nilTiioii.vTON Lawks. K»i|,. Harriet. r-.it-T,«\v I),i,n Sv'n !i(i7. l.'u

•Forth.. - iil..nt It i..li.., „ HrBi p „.., .,,.1 f.,r ih.. pm, titi.m. r it .ill \w
fonnil toil.'Hl III

.
l.Hian.l

1 ici.,. i.,ini »iili ..vin •i""Miin ..f i-vi Iwi^r .,pliu»ril»riMnu III till- iiiniiuit "( »!««"- r.ru- .l.ur .
, Ii.i.iu>.t u, iiiiit.

"or ifrt-^t valii... iii.t imli t) •liidi'iin hut to uc«i .jnifr'» ifimTtlly."-/,,ii»
A'»/^#, Ht-ptf-m^MT. 111117.

• Wf hTOrtilyi-.imin.nd thi» r-w immk or un «i-ell™t tx** on the law of
»tI')™p'' 1,111' Tiwr., s. pt,.,nl,.r 7, ll«i7.

EVIDENCE ON COMMISSION. Hume-Wiiiinms and
Mactclin's Taking- of tvidence on Commission ; imlndintr therein
8pe. i»l KxHmiiiHtK.n'., LetterH iif K<<ih.»i, Mrnirlttinus Hnd KxHiniiia-
Uuii». hefori' an Kxaniiu. riif the C.iiirt. Sei'uud I-^tlitioii. ByW K
HtmK-Wiu.iAMS, Kwj., KCaiiH A Romkb Macei-W. F>q., Bar^
riHter-at-Law. Demy Hvii. r.>ii.l.

1 j,. ad.
" Anaccurtitf iiml cnmpli.i.. manuj! uu thi» iinportimt Imni-h or thf law'.

Evtr> iwint ih.it 1" liliply t.i iixur ill pniitli^ hiu. l«.n ii.if.d anil llicri' ar«
ippendicea ol stituttn. mien, onli r». pn.irl..ni«," /,.,„ /,»,<,

EXAMINATION GUIDES. Bar Examination Quite By
H. D WooMMrK. iiii.l U. V MAtWKiL, Enqr»., BHrrifferK-Bt-'jiw

VoN. I. u- V. (isy.'i- ism,. f,u-h, ,„i 7,. 6rf.

Barham's Students' Text-Bool< uf Roman Law-.S-icind K.liti«iii.

By C. Nicolas Babiiam, Ksq., Barri.-.t.r-iit-Law. Demv 12id"
1»08. .1.. 6rf.

" Tbi« in a firft rrimir uf K<iir.!in Ijiw for thi- Icionncr ft i» plain and dear.
ir well arranijed. and ao niniply put that any »tudent mn follow it "- /.-iic vmJmC.
Jourhtlf.

EXECUTORS. Coffin's Testamentary Executor in England
and Elsewhere liy R. .1 R tUnns K-c| , Barri.-tir-at-Law.
Djmy Svo. 1!>01. 5,.

Ingpen's Concise Treatise on tho Law relating to Executors and
.Adrninistrafors.— By Ahthur Uohkut Lm.iic.v, K.^j., ime of His
Majesty's Coun.sfcl. Royal ,Svo. lltus. 1/. Da.

Williams' Law of Executors and Administrators, Tenth Kiiition.

By the Rijflit Hon. Sir Rolanp Vauc.uas Wilijamb 11 Lord Juntice
of Appeal, and ARiHtrn Robket Inqpen, Kmij., one of Hia Mujenty'n
Oiuiisel. i void. Ro). Svo. IftO.'), 41,

" We rannot eail to mind any work uf rtrcnt tiiu!-* of ^rri-ater rtuthori*> than
• Willianij* on Kxt'cutow.' It, i>'ine of our It'wal ( li*?*.-.!*!*. imj i* unri\all»^l'ii. the
width uf itH raniie. the acciir.cy of itn >*tat*-lnent.*. «Tid the wnm;lnesH of \t» law.
The ne* fnlitiun i« worthy of the nir'tt reputation * the work, and every prudent
pmetitioner will do well 10 p^.H..**,'^*^ hiniH-lf of a <.o|.y.'*-/..(te 7'"«^,-

' Thin book—the Htandard work on it'- Hubjeet- it* a storehouMe of lear-iinjr on
every point of administration law. and liaw been coniplet. ly broui<ht up to date

"

— /,«'«• Jttxrrtnl.

" A work wliieh eveiy praHitioner should po!*(H-w* and n" library nhould h*
without.'*— /.'IIP " uirt^rlj/ h'ti^w.

*,* All $tandard Law Work: art kept m Stoek, in law ealf and othtr Undinft.
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BXBCUTORS (rmiMMd.

William*' L«w relating to Lagal Rapre»«nta»lv«i. — Being •

C«li<iw' TruttiM' 1.11 til.' I*iw i.( K«.HU!..r» snil Aamiiii»tMt4irit, rm

BJoaill.'a by t»..' 1-111.1 Tr«iM.f.r A.t, ll*«7. By 8»i»i»l E WttUilM,

EiSm H«rrl»tcr-»t-L4W. Author oj " Lawol Account," " Outlinaiol

KuiiitT." *«. IVray S»». KtOS.
^»J-

'• W» MB lumniMid to both bnuuhw of th« profMrion, ud man MpMtaUf

tonollcitu' :'— l.nie Timfl

XBCUTORS (Corpor«t«).-Allen'» Law of Corporate

Exenuiors and Trustees. By KmittT Ki!<o Aluw, Ewj., Bm-

rinter-nt-LBW. D.iny Hvo. lOOu. «»

EXTRADITION.- Biron and Chalmers' Law and Practice of

Extradition. By H. C Bibow »i:u KmmvrB E. CuiUJiau, Emjr*.,

B«rri»ttTM.iit-L»w. I><'iiiy Hvo. )U<I3. I'.

•• Th» nhoU bxilt i» Mnm-ntly pmrt ail. and th« pwctlo. ud proowliiM ut

'''"''I wry'MU«f"?t.'l!^»nd'p'Mrti'.«l\^Uf.^^^ <>' »•>• »"•»«'•• »«"> ;'*'>'«"

i.tating to .»lr»Jiti..ii .nd lu^mv.' otr^nc'^r., with lui intwMtiiiK In nidurtion

. BimmrntHrT on th^ tvxt ot the .tntut.- .4nd tr iti-., »nu « v.lu«bW .lpn«>irtioiil

Uit ihowing wh»t CTimM «rt^ cuinpri»ed in the Diriioulur trntlic*. -Law Jtmrnml.

FACTORIKSAND WORKSHOPS. Rueggand Mosaop'a

Law of Factories and Workshops. By A U. RtiKuo, Esq., K.C.,

»nrt L. Moasop, Enq., Bttrrintor-ut-Law Demy Hvo. \Wi. \2t 6d.

PARK, LAW OP.— Dixon's Law of the Farm. iniluumK the

CsM* uid BUtutM relating to tlie nubject ; »nd the AgTiculturel

CuKtonu. of Euifland and W«le«. Siith Edition. By Aubskt J.

SraifOSB. E«q., Barrirter-at-Law. Demy 8vo. 190*. W. 6».

" A eomplet» mudern compndiiun on kirrlcultura) m»tt«r»." -Lmt TtmM.

Sptancor.— VitU " Agricultural Liiw."

PIXTURKS.—Amos and Ferard on the Law of Fixtures. Third

Edition. By C. A. F«bahd and W. Howujn> Robskts, E«ir»., Bmt-

riaten-at-Ls«. Demy 8vo. 1883 18*-

PORW5S.—Chitty's Forms of Civil Procefcilngs in the King's

Bench Division of the High Court of Justice, and on Appeal

therefrom to the Court of Appeal and the House of Lords.—

Thirteenth EJitiou. ByT. W. CKrm,E«i , a Master of the Supreme

Court. Hkbbkbt Chjttt. Esq.. Barri»ter-at-Law, and P. E. ViZASD,

Esq.. of the Central Office. Royal Nvo. 1902. W. 16*.

'• The b<«.k i« Kw-urale, ivliablt- «n.l exliniurtive." —Solictor-' Jnurnnl.

"Inf lunn« «n- prHOti.«a> eibuo-tix', und the iiot.ii very good, m Uim thu

edilion will be Invaluable to pnwtiUouera whu«« work u of a litittioua kind -
Law Jimrnai.

Daniell's Forms and Precedents of Proceedings in the Chan-

cery Division of the High Court of Justice and on Appeal

therefrom.— Fifth Edition, with numiiiaries of the Rule* of the

Supreme Court; Practical NotcH; and references tt) the Seventh

Edition of DualoU's Chancery Practice. By Charlks Btraotirf,

B.A.. a Manter of the Supreme Court. Royal 8vo. 1901. 2/. lOi.

" The etwidard work on Chancery Procedure."— taio H^arUrlti Hmitti.

Seton.— Tufa "Equity."

Wolstenholme's Forms and Precedents.— Adapted for use under

the Conveyancing Acts and Settled Land Acts, l»81 to 1890. Sixth

Edition. Royal 8vo. 190^. 1'. !*•

* * AU ttandard Lav; . rki art ktpt in Stock, in Icic calf and other Undinfi.



Il» » no, OHANnCRT LAKT., LOHDOM, W C.

PflKNCH LAW.
17

— Bodin»1on'« Outline of tho Fr«<nch i iw of
Evld«nc«. nr Omyki, R. Bom-.iiTo!.. K..; . P^m.t.r- .t-I^w
r)..mv sv.i. imii. "^

Cach«rd'» French Civil Cod* Br Ukuri rAm.nn. B.a",
C.>H„«.ll,„..t.Uw .>f (h.. N.w y.,rk M«r. M,.,,,.!.. m ih,I( ,Ih i«
r«miU/ ill. P«ri«. Drmt Svn imiA ,,

Qo(r«nd'« TraatUe upon French Comm«rci«l Law and the
Practice of all the Courta. With « ni,i„,nHrv..f Fr.inli .rii.ll.iH'
Ternw Mmuml Kdition By I.ropoM. (loiiu!n., Li.-n. . .n Dr-it

1',
r>»inv Hvo. IS9«.

Qo|rand» Treat!,,, upon the Frenrh Law relming to Engtoh
Companion carryinR on BuAJneta In Frmca, Bv I.roroir
fJoiaAWti Fr.-ii. h S.,1i, jior (V..nn *<»" I'lni \v^ i. >.,l

Kelly.- I'i</<- ' ?.fiirrii(fM."
...

Pellerln'a Frenrh Law of Banhruptry. ami Wiii.liiv.ii|, ..f f,miit..<l
rompHtiiM, »li.« Cofiflirf (if I,„«4 Mfi-iiiv tli.rffnitii. Ilv I'ikrrk
r»u.Kiim. AviiTiit. (if r.iri.( iiiid Liniiiln', Inn, Criiwu nki \wT,

,V. t ••« (i(/

Sewall's Outline of French Law ai affecflna British Subiects.
Br J. T. B Srmtu,. U. D., S..|lci».ir r>..i„T Svn IH'.T. lo. c*

Wright's French Civil Code 'ii« nmctnl. d up tn l'in(;i, tr'ui-lHtid iutd
Kniflinli, with N'.,li-s Kxnlntmturv iitd Ili-I..ri.d. iitni '(untiiir itivi-
IMirctirc.. t.i KiiL'li-h I.:nv Ilv K. llr*(KW( on Wnniiir. K-i ,LL I) , CM.f .Iii-licMf S..^<IMll,.«, AutlK.r.if ••Tlic Liiw „f rriiicipHl
iiTid Aifint." Ifdvul Hvii. I'MiH. 1/ '•„

OAMBiA.- Ordinances of the Colony of tho Qambia Wltd
tilde- i Villi. Fiiiiii iniin y.^ i,'.OAMK LAWS.- Warry's Game Laws o» England. Wit»i hd
Appt-mli* (if the Stutiitc. rclHtiiiif t.. Uutiic. By U, Tatlob Waust,
Kn(|., BBrH«ti.r-ii»-Iji» Rhj-hI liiim IH!>';. in,, r.rf.OOLD COAST. -Ordirmnces of the Gold Coast Colony and the
Rule* and Order* theriHifider. _' viiN R.,mi1 Mki I'mi.h. :)/, in,.OOODWILL. Allans Law relating to Goodwill - By Cn*»i.K» K.
ALLAN.M.A.,IJi.B.,Kw|

, Birrri»t(T-«t-I.»w. DcnivSv.i ISso 7, i;j

Sebastian. Vv/r " Trndr MiirkH."
HOUSE TAX. -Ellis' Guide to the House Tax Acts, for the

use of the Payer of Inhabited House Duty in England —Br
ARTHITi M Viit«. T,I. n (T(,iid.1,S(,lii.it,,r. R,.viil I'Jm.. ' 1>-sn ('„

HUSBAND AND WIFE.-Lush> Law of Husband and Wife.
Thirl IMItidii. Uy W Musskt r.KiKViTii. K..<|., Rir.i-fi r-nt-Ijiw.

' /ll /Iffhn-ilfioH.)

INCOME TAX.- • Buchan's Law relatine to the Taxation of
Foreign Income.- Rv Jons Brnr.v<r, K.<i|.. Biirrii.t.r-ut-I,aw,
with PrrfHce by the Ri)flit TIdii. R, B. Halhank. K.C, M.P Dcmv
8vo. lon.v to, ,,/.

'* A leiirr(Ml unit ahl# trpntifio.*'— .Vo/iVi'nr*' ,/..... .,.i'.

'• A toTt book of KTi'iil VHhip."— ^(iir Ji.tiriinl

Ellis' Guide to the Inc ime Tax Acts.-For the u«e if the Kiiiflihli

Iiicnnie Tax Pavpr. Tliird Edition. Br AsTiroa M F.ius, 1,1- B,
(LoTid.), Solidtor. Rural IJmo, 1898 7, r,,/

Fry's Income Tax.—Tlic Finmipo \ft. ino7, in if« Rdiitidn fd
tncomiiTax. By T Hai-Lktt Fey, F.«(|., BnrriMi^r-at-Litw. Rdv.d
l-imo. H»08. 'S*.

Robinson's Law rflating to Income Tax; »it! the St;i(ut..»,

Fonnit, and ne<ddi.<l Cbim>« in the CmirtK df Tlii^rlnnd. .^ illiind. ..ncj

Irelanil— Sfootid Kditiun. By Abthtt! Kobinpon. Kwj Biirrii'tir-

at-I..i)w Royal Svd 1908. "
l/.l,.

" A »t;i:ulant work on the Mibj.'ct,"— /.nv ,lo«fi,„!, Miirch '>i. !90«.
"Tho b.flk 1b both rractieal and well airanKi'd-" -.S' ' -(''jr.' Jrumi', Mar. 14,

IddS.

Whybrow's Income Tax Tables.—By O. II. IVhybbow, E.«j., nf the
IncomeTax RepiiymcntBrfnKli.SdniorHCtJIdUst Diniy.Svd. r.iii.'i, .5,.

"This is a r.-ry uoeful Inuk. ami will lie fcmml of cj .I'tiil nal viliif to
bankera, fldlicitim, offlriitiN of public cnmpaniw* aii'l othiT prifconiuDal men."

-

FiHnncial Times.

*f*
' ">dard tatc Warki art kept in Utoek, in law ea(/' nnd other hindingt.



II imCVCNR AKD HOOT. LimTKD.

INPIA. llbTf. Oov.rnm.nl o' 'nrf'j,;«7-? ' y!on..
"'

INDICTMBNTS. Bov».n-Rowl«nd. ful* ••Crimin»\ I**-

INLAND RBVKNUB. H.ghmor.'»
«""\'"«7,^'"*'^riMlw

In Inland R.v.nuf C...* m England .nd Wal.» "" """'j'

rar.„r'.W»rr»,.t. f.r K«.,v,.r, ../ Out... .f K»' '-••"« l"*'

lLr.1 Ml.....> l>y ^«lr.N •» H..m,.ofc« H«m.Wr..t.Uw,

A«.i.t..it »,.li. itnr of Inland R^-.m.-. R-.y
.

'

^"V-
'""' JlXJ

HlRhTiorH-. Inland Rev.n...- Regul.-«lion *c
;

^S'?' *" •""~~

bVth. I'uM.. Amount. .n.l
''^''r/'' 'V U ' f"'^,J^\. "^

A-t, lt«ii... will. ..il..-r A-tH *'!>• N.-t.-, Ul'l" •' <^««*. *',. '7,

of Inlnn.l KoN.-n.i.' I».niy «»" l"*"" "' ^

INSURANCB. Arnould on th. Law of Marin, '"•"'"•n*'"':"

Do Hart and Slme/» Ma. in« insurance Act. 1906. With Not*.

"**-'Th.. n..t« to th.. ...ct,.«- of tl... A-t nit. ..iwmely w.ll *«-. "d ^
OHW Art." /.!"• J"ur,.'il.

INTBRNATIONAL LAW. Bate'. Notes on the Ooctrln.^f

Renvoi In nvate Internalionol Lav>^- "">,•'<'"* |^*'7 h!"'
k"v. n..."er of Intert. .tlonal I^w. \.-.. in .I.- Inn, ot ^"'''•'-J*™-
1904.

. , „
."

•

S^-irn^t^l l.^^'^nh *..,;o.. «y .. B. .T^T. K^..

HS';^TrTat!sl"o''n .hrp-orVip. P^wer- and Juriadlcti^n oMh.

Brmah Crown, By W. K. flAix, K^q., BHrn-ter-at-L.^. ^^I)o,j

HiMifJ The Hague Conference and other International Con-

Kces concerninK the Uaws and Usages ot War -T.xt.
.
f

Cnvontion^, «it». N..u-..--By A. 1'k.*»ok U o<,i.w«, MA., LL.D

Hollands Studies in Intornat.onal Law. By Uomas t.B*Ki»,

HoLLAifD, D.C'.L.. BarriHtor-at-Law. U.-n.y svu WM. 10^ M
H^nds Qentihs Alberlci d.. lurs BCl. Libr, Tres.- M.d.t

T K. HoiXAWB, I.l.r). Sm»U lt<... hall im.nHro. H. 1-.

Nelson's Private International Law. - By HoB^a Nkuk)ii M-
Barn»ter-ht-LH«. Roy. 8vo. l.ss;-.

«;...,.« H«>.»
F.attigans Private International Law. By Sir Wuxiaji Hki.m

Wntti-n with Ailnumbl*- cU'ini^iv/'-^'i'*- J--tnHiii

TakahashTs international Law applied to the Russo-Japanese

War With thu D«i»i.m« of the Japan.* I'n/o Court*.. By dwctryfe

•TAKAiiAsm, E«i., Pr..fi.H«)r of lutornatio.ml L-iw in the l''>I'i™l

l'n-vpr..itv of T..ky... R..yal »vo. Iwh. A'< / 2».

Walker's Wstopyot the Law of Nations. Vol. I., f^m tho KurU«..

"^S'to^heP^aoeof W,.tphaUa .o4«. By T A^W.UU« M.A

IiL.D., E«i., BarriMter-at-Law X)Bmy »vo. 189«. JV««, lUi.

• • ^« ./(M«farrf i^aif ITorki art ktpt in Stock, in lau- calf and otktr Inndinv:
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INTERNATIONAL LAW r,mt,^^.4.

'*•'''•»'•'» Mnruml o' Public lntiirti«tion«l Cnw Hy f A. W*ijiKk,
A.. I,l,.l) . ^;«.| , i<arrixi>'r->ti-l^t\» ilnint <vi, li'jH •>

W»«<lalio« Inlernatinnal Law ri,.ipiir. ,,i, •„,. I'nn. ii.!.* 'f IiitiT-
ttattoiml Lhw. By J WxaTi-iKti, K V !.I, |i I;, m^ t<,,, is n, 10.,

Waatlahaa International Law Hy J Wkctukk, K f . lA.U.
Part I. Pntrx Itrmy Nvn. IW14. .\V/, 'i«

I'art It. Wiir Hciuy hv>i. I»o7. A'/, t.!

i^hMton's Etamentn o» Intarnatlonal L^w . K nrih KutrM'h
Rditlmi liioliulliiif a »'"'i«Litir>ii III till. Aiiiflci-Kri'ti'd A irrit'iiiimt.
By J. B. An.*Y, MA. i.iir-nt-I.iw Knynliu, I'.mi. |/. l.'..

*• Wti«»t<ni fttnd* tim hiyf, I'tr fnii. t-rn '• .',-tw ^.«t..
" WnMa«r«liil«tr Mr AIU> i.ri tl .kill aiut .li. ivitcm wil'i «lni-ti !..• ».«•

p«rf<im«l th» twk i.( MIMnif 11 rtnulnrtl trriti^ .m iBt»ni«ti'in«l liw" /"<•

INVKSTIOATION Or TITLK. Jaofc«on and Qo«t<t. In-

Ve«ti(tation of Titlo. It. inu a I'r.i.ti.al Tmili... n..! Ali.»iaUli.-»l

l>l(f.«tof the I-Bw.iiiii,i..t^..l will, ((„.Titl. til Ijiuil. with fni i«l.iit»i(

R«|U(»ltimi.. Hjr W. ll0WLANI>.Ul!Kil<)!«.|li !TllOaill.I''i,)MicT. K»<irn,,

n»iTi-t«r«-at-Iiaw. Ttiinl Klitimi. H\ W llowi.iicii J*i'ki»«,
Kwi . Hnrriatur-at-Iiiiw. Di'iiiy Hvn. KtiiT. IA«.

"Till' m.-rit« .if thf tlmil :iri- •Ir. II. Ill
•• -./.,„ luH'H.ll

" Will Itr of rf*l help to th»« hn»y cirivi'vitnc^r " -/. m* .V..l#^

JUOaMKNTS AND ORDKRS. S«toii. i\.t, " K.|ait^."

•lURISPRUDKNCK. Hollands Elt>in«)nls o) Junspruduncs.
—Tenth Et'ftiiiu. ByT. K. HoiXAiro. K.C.,1)C.L iv« \'m»\. 1ii..i-,,<.

Markby'a Elements of Law. Sixth Klition. By Sir Willum
MAaKBT. D.C.L. Dumy 8vo. IBO.'i. 12<. M.

JURY LAWS. -Huband's Practical Treatise on the Law relat-

ing to the Qrand Jury in Criminal Cases, the Coron«r'» Jury.

ind tha Petty Jury in Ireland. -By Wm ti Ilt7HA»t>, K*! .

Barrixtir-at'Law. Ruyal 8vu IhOii .Vr'. 1/. .'m

JUSTICE rr THE PEACE. -Magistratus' Cases. 1B95 to

1907.- C r«'latiii)|f t<> thf Pikjf Law, the CiiniiiiHl Law.
Lii Muiiux, and other Kutijiftji rhi.'fly .•<miiii't<Hi with thf .lutiiii ami
oflioe of Mtt^idtraten. lHy.5— 190". hUieh, ml M.

•»• Tb je H«t)wrtH, publiiihed a* part of th.- IiHw Jnuriial Hi'ixirtn.

are iaaued Quarterly. Kaeh IWt, nut i.

Annual ^u6»eriptton, p'tt4iihlr tn i%dt''incr. l.i*. pont fm.
Magistrate's Qeneral Practice for 1909. A f'ompeudium of
thf Law au'l Pnu tiir rrlutiiijf to Muttir- («i upyini,' tlif iitiiniiiui of
CourtH of Sumiitary JuriMdiiiion. H--writlin iiml rmmiilfnilily

eular)r(<<l. By Ciiaklks Milnkh Atkinson, ¥.<[., Stiptudinry
Mugitttrute for Lvedx. DmiySvo {Uniili/ m .\'i,ii-Hi>ifi\} 2i>n.

Shirley's Magisterial Law —An Kleinoutary Treatise on Mii^Kterial

Law, and ou the Pra«:tii» of M»ifi«trat)w' Cimrtii. Sti'oml K.lition

By Lkonakd H. Wk.st. LL.l)., .'^ilii it.ir. Deiny 8vo. ls''6. h. fid.

Wigram's Justice's Note-Book. - Coutuiuinv u .^hort niT^nmt of tlie

Jurisdicttun and DutieH uf JuHticen, and an Kpitomi' of Criiuiiiai Luw.

Eighth Edition. By Lkorakd \V. Kkbsuaw, Kw{., Biirrittter-at-

Law, Royal l2nio. Ifins. 7,. (;„

*'The infurmation given w ironipMe iintl itiT'imt^.'*- A.i.r Jimrmn.
•'There '» nu l>etter b4juk for u juMtice of the jhwu to hay, to rea<i, und to

OBdentand."— J^u) Timei.

*,* Alt itaniard Late fforki art ktpt in Stock, in law ealj and othtr bindingt.
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20 STEVENS AND SONS, LIMITED,

LAND CHARGES ACTS. — Eaton and Purcall's Land

Charges Acts, 1 888 and 1 900. - A IVactical (Juide to ReifiHtration

and SearchcH. Hv Kbnk9t W. Katon, Ewj., aud J. PoTNTZ Pubcell,

Esq., of the Land Cliuriftw Department. Lund Ke^Tstry. Royal 12mo.

1901. Xet, it. erf.

LAND LAU^.-Jenkb' Modern Land Law. By Edwabd Jbkzs.

E8<i., Barrihter-»t-Law Demy 8vo. 1899. 15».

LAND TAX.- Bourdin's Land Tax. -An Exposition of the Land

Tax. Fourth Edition. By the late Fbedkbici HtTMPHBKYS, Deputy

ResfiHtrar of Ijind Tux ; and DifreatH of CaoeH decided in the

Court« liy PnABLKS C. AicHiaoN, Deputy Regiotrar of Land Tax.

Royal I'^mo. 1894. 7». 6d.

Atchison's Land Tax.—Changex Effected in the Processes of AHsess-

ment and Redemption by Part VI. of the Finance Act, 189G (.59 & 60

Vict. c. 28). By Cbableb C. Atchison, Deputy Regintrar of Land

Tax. Royal IJnii). 1897. {A SiippUmetit to nbiite.) AX, 2». Hrf.

LAND TRANSFER. -Brickdale and Sheldon's Land Trans-

fer Acts, 1875 and 1897,—With a Commentary on the Sections ol

the Acts, aud Introductory t";)iupter» explanatory of the Acts, and the

Conveyancing Practice thereunder ; also the Land Kegistrj' Rules,

Forms, and Fee Order, Orders in Council for Compulsory Rogistra-

ti(m, &c., togetlier with Forms of Precedents and Model Registers,

&c. By C. FoBTESCTJK Beickdalk, Kegistrar at the Land Registry,

and W. R. Shkldon, Esqrs., Barristers-at-Law. Second Edition.

By C. toBTKSCVE Bbickdale, Esq., Barrister-at-Law. Royal 8vo.

1905. II. 5».

"Tlie wpond edition of thin book will be welcomed by the practitioner whc
hari to do with rcKiwtered land, "r with cimveyiincinff of any hind in London,
where registration on f*Hle is now compulsory."— /-'iw Qintrurlif Hnifw,

"Containn not only lengthy and valuable notes and annotations on the Land
Transfer Acts aud Kulos, but n\M> full and Heparate dissertations on the law,
procedure, and practice thereunder." - Law Time.^,

Hogg's •Precedents,— t'idc "Conveyancing."

Jennings and Kindersiey's Principles and Practice of Land
Registration under the Land Transfer Acts.—By A. R. Q.

Jknninos, l^L.B., and G. M. Kikdeeslet, Esqrs., Barristers-at-

'.aw. and of the Laud Registry. Roy. Svo. 1904. 12». 6rf.

** The principles and practice of land reiostration are set forth in a clear and
concise manner by tJie authors in their dissertjitiona and notes."—Law Times.

LANDLORD and TENANT. -Redman's Law of Landlord

and Tenant.—Including the Practice of Ejectment. Fifth Edition.

By Jo8k;'H H. Redman, Esq., Barrister-at-Law. 8vo. 1901. li. 5s.
" We can confidently recommend the present edition."— /-aw Journal.

Woodfal''s Law of Landlord and Tenant.—With a full Collection

of Preceik'uts and Forms of Procedure; containing also a collection of

Leading Propositions. Eighteenth Edition. By W. H. Aoae, Esq.,
Barrist«r-at-Law. Roy. 8vo. 1908. 1/. 18j.

•' Wo<)dfall is really indi-spensable to the practising lawyer, of whatever
degree he may be."

—

Law Juumial.

LANDS CLAUSES ACTS.—Jepson's Lands Clauses Acts
i

»nth Decisions, Fonns, and Tables of Costs. Second Edition. By
J. M. LlOHTWOOD, Esq., Barrister-at-Law. DemySvo. 1900. U. Is.

" Thi.* work, in its new and practically re-written form, may be described as a
handy and well-arrauj^ed treatise on the Lands Clauses Acts."

—

HohcilorM* Journal.

*,* All ilaudard Law Workt are kept in Stock, in law calf and other bindingt.
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.

LAW.—Where to Look for your Law. A» »et .ut in ili« latest

Lt'ff^I To\t-Iiij()kH, Alp>iat»ti.:illy Ammjrcl, with IhiUn i>t liite»t

Amlioritic's. Dciiiy -ivo. 19IIS. (120 pago<.; .Vc/, 1,.
" A verj- u-cful little xuidc b.M»k." - Li^r ^h„/,-'r*' J. "ft,'if.

LAW JOURNAL REPORTS. -Edited t)y John Mswa, E«i,.
BarriHt«r ut-Luw Pulilidied monthly. Aimual Suitrrtptinn —
RtportM and Publii OentTiil Statutes .\^(, j/, j,,

Rops. Stats. & Me«>' Animal Difci'.st {/wiol Q^wrterlyj Xet, 'M. Itn.

ThiH paper EiLlion
. fonninsr oni^ liaiidy Viil. fur tlii' yiar Xft, 'M. 4».

Or, without the Statuti s

The Law Journal wtikly, 1/. extra.

Synopsis of Contemporary Reports, 1832 to 1905.
Law Journal Quinquennial Digest— I

'i* " UiffcHt.s."

LAW LIST. Law List (The), -Comprisiu^tlieJudffPBauil Orticers
of thi CoiirtM of JuBticp. C'ouiiw'l, -SimMl Plcadem, UonveyanctTs,
Solii'itorn, Proctors, Notaries iu., in England and VV'ali-s ; the
OircuitM, Judffts, Tnasururs, Rejfistrars, aii<l Hi(fh Railitts of
the County Courts; Metropolitan and Stipendiary Maxistrates,
Oftiuial Re<!eiver» under the Bankrupt<y Act, Law and Public
OtHcers in Kngland, Colonial and KoriMwn Lawyers with their
Kniflish Ax-entB, Clerks of tlie Peaie, T<jwn Clerks, Coroners, (3om-
tnissionerH for takiiijf l)ath.«. (^ouveyimeers Prac!ti-in>r in Knirlaud
under Certifiuateo obtained in Scotland, fo-., Sti;. Compiled, so far
as rehit«s to Spe<;ial Pleaders, Conveyaiuers, Scdieitors, Proctors and
Notaries, by H F. Bautlett, I.S.'I)., Contndler of SUuips, and
Ri'tfistrar of Joint St<«k Companies, and Published by the Authority
of the Commissioners of Inland Revenue and of the Law Society
1»«8. Xh, \'U. 6d.

LAW QUARTERLY REVIE^V.-Kdited by Sir Fbkdkbicx
PoLLOoi, Bart., D.C.L., LL.f. Vol*. L—XXIII. (with General

Indices to Vols. I. to XX.) Royal 8vo. 1885-1907. Ewh, Vlt.

fgf Annual Subteriptitm pott fret Vis . Gii
.
. nei . Single nuinhfr; eiu-/, it.

"A little critieitm, a few quotations, and a batch of anecdotes,
afford a sauce that makes even a quarter's law reporting amusing
reading."

—

Law Journal.

" The greatest of legal quarterly reviews ... the series of
' Notes ' always so entertaining and illustrative, not merely of the
learning of the accomplished jurist (the Editor, bnt of the grace
of language with which such learning can be unfolded."— /.nic Jour.

LAWYER'S ANNUAL LIBRARY-
(1) The Annual Practice. - Snow, Bubitbt, and Stbinokb

(2) The A. B C. Guide to the Practice.—Stbinokb.

(3) The Annual Digest. Mewb. {Aho hxued Quarterly.)

(4) The Annual Statutes. -HANDnEY Aoos.

(6) The Annual County Court Practice. —Smylt.

(6i The Mu,^istrate's General Practice.—Atkinsox.

Igf Annual Suiseriplion pni/ahle in ndf^incr. (n) fur Complete Series, as

above, delivered on the day of publication, nvi. 21. 1 8 v. (J) Nos. 1, 2,

3, 4, and only, net, il. 8.< (//A. B. C. Guidk w not lointnl .>.>. 64.

tnay he tied'tcted from s'thcri/tfion fo serif'i [>/ or (/-j. (c ^Jos. -i, 4, 5,

and C oidy, net, V. 5' //' Maoistk'Tk's Oexehal Peactice in nut

wiinted 10*. inai/ hededurtid from un;/ \irirx.} if 'itrriai/r extra, Ji.) Full

pruHpectna forwarded on application.

',' All ttandard Lav> Worki are kept «n Stock, in law calf and other hmdiui/'.
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LAWYER'S COMPANION.-Fufc" Diary."

LAWYER'S OFFICE.—The Modern Lawyer's Office i
loiug

SuLrge»ti()ii>< fi>r ImpnivcmBiitu in the Orgaiiii:ati')n of Law Offif^oc and

for the adoption of certain Aimrican AppliiiiueK and BusiucHX Methoiln.

By A SoLionoK of tub Supbkmk CoObt. Royal I'-'mo. 1902. 6».

LEADING CASES.— Ball's Leading Cases. Fid* " Torts."

Shirley's Selection of Leading Cases In the Common Law. With

Note*. By W. 8. Shiblet, Esq., Barrister-at-Law. Eighth Edition

By RicHABP Watsoit.Ewi , Barrister-at-Ijiw. DemySvo. 1908. 16».

"Thu niw edition uphnliiB in even- way the hieh irfHn<i«r.l i>f expellencc with

which this »oik iaverj riHhtls lu-KDiiated."- />'u- A'<i/</c"rt' .'inrnni.

•The selection ia very lawe, thouffh all are dintin.tly • I/Milu-.ir Ciuen. and

the noteii are by no means the least merituriom part of the worn." — l^oir Jnumnl.

Warburton's Selection of Leading Cases In the Criminal Law,

With Notes. By Hknby Warbueton, Etq., Barrinter-at-Law

Fourth Kdition. Demy nvo. lOOS. li». 6rf.

" The caseo have been well selected, and arrantfed. . . Ve coniiidcr that

It will amply repay the student or tlie practitioner t« read both the oane* and the

notes." —Justice oj ih^ Ptact.

1.E6AL HISTORY.— Deans'^' 'dent's Legal History.—Second

Edition. By R. Stoeby Dkajjs, ,
BarriHter-at-Law, DemySvo.

1905. 6«.

LEGAL INTERPRETATION.-Beal's Cardinal Rules of

Legal Interpretation,—Collected and Arranged by Edwabb Beal,

Ewi., Barri»ter-Bt-Law. Second Kdition. Royal Svo. 1908. 1/.

LEGISLATIVE METHODS. -I Ibert's Legislative Methods

and Forms.—By Sir Couktknay Ilbebt, K.C.S.I., 0.1.E., Parlia-

mentary Counsel to the Treasury. DemySvo. 1901. 16«.

LEXICON.— Fwte "Dictionary."

LIBEL AND SLANDER.—Odgers on Libel and Slander.-

A Digest of the Law of Libel and Slander : and of Actions ou the

Case for Words causing Uamago, with the Evidence, Procedure,

Practice, and PHXiedentc of PleadiugM, both iu Civil and Criminal

Cases. Fourth Edition. By W. Blakk Odokbs. LL.D., one of His

Majesty's Counsel, and J. Bkohley Eames, Esq., Barrister- at-Law.

Royal Svo. 1905. 1'- 12».

" A Htandard and exhaustive treatise on the law of defamation and allied

tOfi'»."—Lnti! (^unrtrrly liti-i'u:
j .v , _" The most scieotiflc ot all our law books In its new dreas this volume

u secure of an appreciative profesMonal welcome."— tnir Tunn.

LICENSING >locombe's Licensing Act, 1904, Simply Stated.

— Second Edi- By Aubkd J. Slocombb, County Borough Police

Court, Huddei.,.-. 1 Demy Svo 1905. Xet, >>.

Talbofs Law and Practice of Licensing,- Being a Digest of the

Law regulating the Sale by Retail of Intoxicating Liquor. With

a full Appendix of Statutes, Rules and Forms. Second Edition. By

Oeobqb John Talbot, Esq., Barri«ter-at-Law. Royal 12mo

1905. '0«. 6d.

"Hi^ method gives pnifesaional men a jmide to the legislation afforded by

oo other book."— /.!'«• Jo»r/,.i/.
. ^ , j

'•The distinctive feature of il is that the exposition of the law is arranged in

the form "f a code."—ion- Qunrtrrfy It-vw.

',* All ttandard Late Works art kept in Stock, »» law ea(fand othor ktHdinfi.
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LIGHT.- r,/lf " Eawmonto."

LIGHT RAILWAYS.- n^- •TiamwHv."

LOCAL AND MUNICIPAL GOVERNMENT. Bazal

getteana Humphreys Law relating to County Councils Ttiird

Edition. Bv Ow)rok Humphbktp. F.h(| HuvhI •»»(. ISS". 7.. lif

Bazalgette and Humphreys' Law relating to Local and Wuni-

oipal Government By ('. Norman Ra/alokitv iuk' i;, Hitu-hekys,

EmifK,, BarriHten-Hf-Law Sup. royal "vo. ISx> Pnhlialud at

•U. .3». H'diind ti, iirf. -'On.

LONDON BUILDING ACTS. Cohen's London 8uilding

Acts, 1894 to 1905. With IntriKi'K tii.ii-' uiid Ni.t™, and the Bye-

Lawn, Riviila'ioiw anil Stamliin.' fWcrs of tlir Oouiicil, &<•., ie. B,"

E. ARAKiKf'OHFN, Kh|., R'irri~tiT-HtLHW. Kuyal Svo. IStDfi. J.i«,

*' Tht-H^* imptirtiint Ktatutt^ (tli»' I^milon Iluiidm^' Art-*' «;,? here ciill(-<-tMl in
one ut-cfiil V iluinf. wliirh inrliulr.H ttii- .\ 1 uf llii.'*. T(u' in.tfi* 'i thi- viiiinii.

Htciioiijt iii-f a*n't'iil!y wfitt' n. uii'l iitt'oiil \aluiilih' !i>.^is!.in<v {.> tli»* pnictif inner.
Tlif wnrk is jt ileriilfd ar(]ui^'ti"Ti In tr ' lit fiin "if the Inriil irnvenmieTit lawyer,
and may be sate.y rt^'-tTnineiMie.l a- ii [{uitle In ttie dithoultuit ol the lluildin^
ActH."

—

f.U'' TiU'i-M.

Craies' London Building Act 1894; with Introduction, Notes,

and Index, aud a TaUe hliMwini: how tlie Kunner P^naitmentc

relating to BuildiTiffH ha\e tift'ii dealt with By W F. CiiAiha, Ewj.,

Barri«tei-iit Law. Royal Svn. ls''4. .I*.

LONDON LOCAL GOVERNMENT. - Hunts London
Local Government. Tlie Law nlatiiii.' to the London County

Council, the Vestries and Distriet Board.- lieited under the Metrop<diH

Mauatremcut Acts, and other Local Antliorities. By .roH» Hunt,

Kitq,, BarriHf.er-at-Law. '.' void. Royal Svo. ISOT. !'. 'in.

LUNACY. -Heywood and Massey's Lunacy Practice. - Part I.

:

Pi88KhTATiONs, FomiK iiiid Preoidents, Tarts IL .^ Itl : The
LtrnACT Acts, 18')iI and 1891, and Rules fully A.VNOTATKn. and an

Ai)p«'ndix, -with I'recudenis of Bill- of fo-tv Tliird Kdiiion. liy

N, /»! -auB HkywoOI' aud AbnoiJ) S. SIa-^sky, E-qr- . S<4ir itors, and

RAUi. U. ROMEE, Esq., First Class Chrk ii. the Otliie .d' the ll.i-ters

in Lunacy. Royal Svo. 1907. 1/, .').

** In its new iind ninre vahial)le form the work -hould be \ery wrlcoin.- to all

whit have to do witli tlii- t)ranch of law.*'— A-'"r Timf"*

" In its entaiped f rni tlie work d-'f^erve- tiie f.tvimr nf ih-' I'^.ra! pritfe— i ,n
"

— Unu: J"itriinK

MAGISTRATES' PRACTICE and MAGISTERIAL
LAW. '"'• "Justice of the Peace."

MARINE INSURANCE. ) .<ir " lusurai.ce

'

MARITIME DECISIONS. Douglab Maritime Law Oeoi-

sions.- Compiled by RoBT. R. Dot'ULAS. DeinySvn IHhs "». 'i.i.

MARRIAGE. Kelly's French Law of Marriage, Marriage Con-

tracts, and Divorce, and the Conflici of Laws arising there-

from, Se<-ond Edition. By OlivkeK. I'oi'iN-.iTos-, Fs.j., B.irri-fer-at-

I,aw, Lii*ncieeu Droitdeln Fiiculti' li.: i'lri- Uoy. -io. IS'JA. 1-. 1..

MARRIED ^MOMEN'S PROPERTY. Lushs Married

Women's Rights and Liabilities in rel.=ition to Contracts, Torts,

and Trusts. By Mo.ntaquk Lush, Kscj., Barrister-at-Law, Author

ol "The I Jiw of Husband and Wife." Royal 12mo. IHH". )'.

*,* All tiiiu4ai-d Ltv> It-'orkf are Ittpt ii Stock, i'. I'tw nilt i'vi •"h-.r ")!« (i/i./«.



24 HTEVKNB AlTD SONS, LnCTTKI),

MASTER AND SERVANT.- Macdonell's Law of Master

and Servant —Sctond Kditioii liy Sir John MAcnoNEix, LL.D ,

C.B.. a Master of ihe Supremo Court, and Edwabd A. Mitchell

Inkes, Emj., K.C. (iVmi/y readij.)

MEDICAL PARTNERSHIPS. Barnard and Stocker'a

Medical Partnerships, Transfers, and Assistantships.— By
WiixiAM Babnask, £m)., RMrrihter-at-Luw ,aiidU. Bkktraii Stocxkh,

Kw]., Manaffiiig Director of the S<liola»tic, ClericMl and Medici

Aiwoi^iatioii iLimited). Demy 8vo. ISiln 1()«. 6d

MERCANTILE LAW. -Smith's Compenditim of Mercantile

Law. - Kleveiitl. Editioi.. Bj Kdwabii Loins dk Habt, M.A.,

LL.B., and Kaj.pb Iuff Simkt, B.A., Ew^rM., Barrint^rx-iit-Law.

2 »o1n Roy.iIR\o. I'JO.i. il. ii.
•' Of the in^dttjHt valur- V) the mercantile liwyer "— l.nv Tim^*.

"One ot the most scieiititio treatises extant on tnerrnntile law.'*- Srii,ifor/i* Jl.

Tudor's Selection of Leading Cases on Mercantile and Maritime
Law. -With Notes. By 0. D Tt'DOB, E»<)., Barristnr-al-Law.
Third Ef'Uiou. Royal 8vo. 1884. II. ii.

MERCHANDISE MARKS ACT. Payns Mercnandlse

Marks Act, 1887 — Hy H. Pi Barrinter-at-Law. Royal IJmo.

IHSH. -U. 6d

MINES AND MINING. Cockburn.- -IVc "Coal."

MONEY-LENDERS AND BORRO^A/ERS.-Alabai^ters
Money- Lenders and Borrowers.—The Law reliitin^f to the

Tran.'tactions of Moiiey-Leii(Urs aud Borrowern. By C. Obenvij.lk

Alabastkb, Ekij., Barister-at-Law. Demy 8vo. I9((8. 6».

MORALS AND LEGISLATION. Bentham's Introduction
to the Principles of Morals and Legislation. - By .Tebkict Bkn-
THAM, M.A., Beiidher of LuitoId'h Inn. Crown Svo. IH7!1. 6». 6rf.

MORTGAGE.— Beddoes' Concise Treatise on the Law ot Mort-
gage,—Second Edition. By W. F. Bbodoes, Esq., Barrister-at-

Law. 8vo. 1008. 12«. 6rf.

"In looking over it^ ennt-iwe pa«e.-* iind cicfirly pxpre-ned pro[nt8itions. one
nees tliHt it i» exaitly Ihf surt of iruido thi- rcinvejaneir nifds fur refereiice."—
Sntn,,1,111 //.i-.Vi,-, .June iTth, 1!K«.

Coote'.s Treatise on thfi Law of Mortgages. Sevi^ntli Edition.

By SytiNky EuWAiiD Williams, Eh-i., Barri«ter-at-Law. Author of

"The law relatiuff to Leg'al RepreHontativeH," "Tlie Law of

Account," &c. i vols. Royal 8vo. 1004. 3/. -U.

"The work in very ctmipletc, and as a stjindard book is one to which the
lawyer may turn for almost Any point he netrtf* in ronneetiou with its sut)ject."

—

l.ttu) Stiidmts' Journal.

"It is e>sentiallv a prsctitionei V lK>ok, and we pronouiice it 'one of the

lie»t.' " /.'"< .v»'rs.

MOTOR CARS.— Banner and Farrant's Law of Motor Cars,
Hackney and other Carriages.—An Epitome of the Law, Statutes,

and Kejiiilations. Be< ond IMitiou. By G. A Bokxee uiid H. O.
Fabbant, Es(irs., Barristors-iit-Law. Demy Hvo. l!'04. l'.'» firf.

" Carefully revi..*ed and brou»rht up tt) rlate "- I^« Timf^.

NAVY. Vanual cf Naval Law and Court Martial Procedure!
ill wliic^h is embodied Tliriiijr's Criminal Law of the Navy, and an
Appendix of Praoti. hI Konus. - t'y J. K R Sti(.pbens, Es<j.,

Barristor-at-Law . C K (Jiffokd, E.sq.. C B., Fleet Paymaster,

Rovh) Na.j, ano F Habbison .^mith, Escj., Staff Paymaster,

Royal Nhvv. Demy Svo 1901. I6«.

NEGLIGENCE. Smith's Treatise on the Law of Negligence.
Second Edition. By Hobacb Smitb, Esq. 8vo 18.''4 l2i. 6d.

*,* Jll lUmdiiid Lnv Wiirki> art ke)il %ti .Stock, «»• l<iw ealf .md nther ' '<ngt.
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NIGERIA LAWS.'-Qollan's Northern Nigeria Law. Ruysl
8vo 190.5. •>! 2,.

Richards' Table of Offences of Southern Nigeria. Kfviaed
Edition, by K. A. Sfeed, Esq., A.-G. Soulli.ni Niwcriii. Royal
8v<i. 19US. 10,.

Speed's Laws of Southern Nigeria. 2 voIh. Koyal Hv.i. 1908.

.V(/, U. 10,.

NISI PRIUS. Roscoe's Digest o» the Law ot Evidence on the
Trial of Actions at Nisi Prius. hiffhtwiith tiliti.iri, By MAtraici

PoWBLL, Esii., Barrister-nt-Lnw 2 vole. DemySvo. 19(I7. i/. 2i,

'* An indnp'-nsable w-.rk i»f rtftTeuft' fur th^* prHctitiunfr."—.S^itcilort*

" A VHBt and p1oh«^1v rtickM rtt^r^hixuif. of mfonnation.*' - Law Journal.
•• InviiluaMu U» n Xiw FriuH prACtilioner."— /.-iuj (Juartiirly li'Vinw.

NOTARYi—Brooke's Treatise on the Office and Practice of a
Notary of England.—"With » full coUeciidU ..f Prooodontn. Sixth

EMition. ByJAjtKBCBANeTouv, Esq., Barrister-at-Law. Uemy 8vo.

1901. \l. «,.

**The book ih an Hiuint'ntty priuriiral one, and iHintAmn a very coraplete
coUtMitlon of Dotal ial |(rfce<lr.ntrt. The editor i.^ to l»f cnm^ratiiUteu upon the
exet'iitiou of a very (horoiiKh pi. ce (if work."— /.nw ./'»«rm^

OATHS.—Stringer's Oaths and Affirmations in Qreat Britain

and Ireland ; being a Collentiou of Statiilen, Caxen, and Fonas, with

NoteB aud Pra. i ieal I>ireolion» for the u.se of ComiiUHsionerB for Oaths,

and of all Courts of Civil Procedure and Oifi(!e8 a to. By
Fbancis a. Stbimoke, of the Ctntral Otlico, Koya. ^ou. .. ' Justice,

one of the Editor» of the "Annual Practice." Secom Edition.

Crown 8vo. 1893. 4*.

** IndtapenKahletoaUcfimmiwionerH.'* -snlvMor^ .fnunuu.

ORANGE RIVER.—The Statute Law of the Orange River

Colony. -Traiislatisl. Royal 8fo. 1901. 2l.it.

OTTOMAN CIVIL LAW.—Qrigsby's Medjelle. or Ottoman
Civil Law.—Translated into Eugli»h. By W. E. OaioaBT, LL.D.,

Esq., Birrister-at-Law. Demy 8vo. 189.5 II. Ij.

PARISH LAV^.- Humphreys Parish Councils.— The I.aw

relating to Parish CotmciU. ^>wond Editinii. By Geoeok Hum-
PHBSYB, Esq., Barrister-at-Law. Royal 8vo. 1S9.5. I0».

Steer's Parish Law. Boiiig a Disfest of the Law relating to the

Civil and En;le»ia.sti(;al (iovenimtnt of Parishes aud tlic Relief of the

Poor. Sixth Eitition. By \V. H. M&cnahaba, Ehij,, Assistant

Master - r the Supreme Court. Demy Svo. 1899. 1/.

PARTNERSHIP. -Aggs' Limited Partnerships Act, 1907.

Witii Kules aud Forms tliireuuder. liy VV. IIaxbuey Anus. Esq.,

Barristcr-at-Law. Royil ivo. I'JOS. Xrt, 1,, lid.

Pollock's Digest of the Law of Partnership. With an Ajipoudix

of Forms. Kiirhth Edition. With an A|'i»'n(lix on the Limited

Partnerships Ai't, li)ii7, lofrotlier wiih tlie Kiijis aud Forms, By
Sir Fekdkiuci "^jllock, Bart., Hamster-at-Law, Author of "Prin-
ciples of Coiitrai;t," ' Tin- Law of Torts," &c. Demy Svo. 1908. 10.«.

*' Practitioners and students alike will wel oui'- a new .^Jition '»f tliis wurk '•

—Law ./-"ir/fil.

"Of tliH execution of the work we win fpeak in rernis of th*- highest praise.

The lanifiiaa-e is siiiiide, coni-is-'. and I'leai."— /. -'( M'l-i'itii'.

" Prai^-eworthy in design, soii'dariy aud cuniiiU-U- in HX,.c'ution."—.Va/. li-vmi-.

•,* All itiHiiard Law tFarkt are kept \n Stock, m law calf and other hindtnft.
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PATENTS. Edmunds' Law and Practice of Letters Patent tor

Inventions.- By Lewis Ebiivkm Emci., K.C. Rwond Kdltion. By

T. M. 8TBVKKI1, Kitq. BiirriHter-at-Ivaw. Roy. Hvo. 1H97. il. 12:

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to

1888, ConiHiliilattd with an Iiiiio». St-o<)iid Kdition. By Lawu

Ki)»r-HMi, Esq., K.C, D.Sr., IX.B. Imp. Hvo. 1895. A><, 2: M.

Johnson's Patentees Manual.- Sixth Edition. By Jakm Johii-

80M, E«q., Biirrinttr-at-LBw ; and J. HaintT .Iohnboh. Solicitor and

Pnleut Airent. Demy 8\o. IsttO \0.. M.

Johnson's Epitome of Patent Laws and Practice. Third jaition.

Crown 8vo. 1900. '^<'. '^'- ^
Morris's Patents Conveyancing.- Being a Coll. tion of Pre<«lent»

in Coineyancintr in relation to Letters Patent for Inventions.

With DiKcertationH and CipioiiH Nott« on tiie Imv and Practice. By

RoBKBT MoBRH, Ei«i., BarrlHter-at-Law Koyiil Svo. 1SS7. U. S«.

Rushen'a Critical Study ot the Form of Letters Patent for

Inventions.—By I'ebcy C. Rushes, Ewi-, Chartered Patent Agent.

Demy l:imo. 190N. A''. 3». 6rf.

Thompson's Handbook of Patent Law of all Countries.- By

Wm. P. Tbokpsoh. Faurteeiith Kdition. l2mo. 190S y«<, 2ii. 6rf.

Thompson's Handbook of British Patent Law Fourteenth Edition.

12mo. 1908.
^''^- «<'•

PAWNBROKINQ.—Attenborough's Law of Pawnbroking,

with the Pawnbrokers Act, 1872, and the Factors Act, 1889,

and Notes thereon. BvChablesL. ATTKNBOBoroB, Ewi.BarriHter-

at-Law. Po»t 8vo. 1897. AX, 8«.

PEERAGE LAW.- Palmer's Peerage Law in England. With

an Appendix of Peeratre CiiarUTH and Lettert* Intent (in English).

By Sir Fkakcib Beaufokt Palmeb, Bencher of i!i-> Inner Temple,

Author of " Company Pre. edeutH." &c. Royal «v<). I'lOT. 1'2». 6d.

PLEADING.— Bullen and Leakes Precetients of Plt-^dings In

Aciions in the King's Bench Division of the High Court of

Justice, with Notes. Sixth Edition. B) I'tbil Don). Esq., K.C,

and T. Willks CHnTT, Esq., Barrister- at-L:iw, a Master of the

Supreme Court. Royal 8vo. 190.5. U. 18».

"The standard work on modem pleading."— /.a«, Journil.

Eustace's Practical Hints on Pleading.-- Hy Alex. Abdebsok

Eustace, Esq., Barri»tcr-at-Law. Demy 8vo. liiO". 5'-

" EspeciHlly useful to youuit solii itors and ntudents of lioth branches of the

Ugal proffHSlon."— /."«• '/'miM, May 11, lfl(l7.

Odgers' Principles of Pleading and Practice in Civil Actions in

the High Court of Justice.— Sixth Edition By W. Buuts

Odoebb, LL.D., K.C, Recorder of Plymouth, Author of " A Digest

of the Law of Libel and Slander." Demy 8vo 1906. 12*. 6rf.

"The ir„udrat or practitioner who derires instnifti.in und practical guidance

in our modem »y»tem of pl.adin|.' cannot do better Uian ponsess hunaelf of

Mr.OdKers' hook. —Lnu- Jttumai

.

POISONS.— Reports of Trials for Murder by Poisoning.—With

Chemicai !ntrodi\itii,U!- uud Notes li) G. Latham Beownb, Esq.,

Barrister-at-Law, auJ C G. Stkwast, Senior Assistant in tnc Lalx)-

ratory of St. Thomas's Hoepital, &e. Demy 8vo. 18S3. 12i. 6d.

%• All ttandord Law H'orkt are kept in Stock, in law tatfand otktr Hndingt.
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POLICIES.— Farrer.— r../- ' Vcn.lorH and I'urdmm r<.

"

POOR LAW SETTLEMENT. Davey's Poor Law Settle-
ment and Removal. By llKiiBithr l)*vnv. K»<i . B«rri«ter-iit-
Law. D.-my Xvo. luos. 3,

• Will 1 !• fiiunil iuvilimbl. ti) l,v>tl wi 1 p^jlititil ntu.l.nl. ,f th» comnlM
fiibrlc of uiir Pour Iawh."- i.tzf'orti I'hronifir.

POWERS. -Farwell on Powers. -A CouiiMe Treatihe un Powen..
Stidiiii Kditidu. By (Jkobok Faiiwkix. K-m).. Q i,'. mow n Lord
Justice of Aii|wul), H«w«t,.,l l,y W. R. Hiiki.i,om. K^i. Bamnter-
Bt-Lu». Royal Hvo I'llr;. U. .'»

PRINCIPAL AND AGENT -Wrlgtit's Law of Principal and
Agent. By K. 15LACKW0O11 WhiuHT, Emi., BarriHtcr-at-I^w. Srioud
Editiiiu. DemySvo. lUOl. is,.

"Miiy w.tli conHili'iict' I* niMinnipniUil I all Litnl lira'titijiiTa an an aeon-
rate and hainly tpxt book cm th.- «ubj.c;» ™inpri<t(l in it."—iVdniun' Juurn.il

PRIVY COUNCIL LAW. -Whe.ilersPnvy Council Law: A
SynopHiHof all tlit- Apju'iilmlccidtd liy I Im Judicial Ojiiiiuittce (iiuliid-

iii(i Indijtu AppoaUj from IH76 to WJ\. By Ukobor V/HKtxKB, Enq.,

Barriiiter-at-Law, aud of the Judiiial IJet>ai,.iu(>iit uf the I'rivy

Council. Royal Svo. Ih93. 1/ ll». tirf.

PRIZE CASES. - Reports of Prize Cases ddtermined in the
High Court of Admiralty, before the uords Commissioners
of Appeals in Prize Causes, and before the Judicial Com-
mittee of the Privy Council, from 1745 to 1859.—Edited by

E. S. RoscoK, Emj., Barri8ter-at-Law and Admiralty Rcffintrar.

2 Volts. Royal 8vo. lUO/i. ,V,^ >/. 111*.

"We ffladly a.'kniiwl«life tho px.i'llint juilmiifnt with wbuli Mr. Him-n-
haH perfiinned hiM tusk. The Kn^liMh l*n/f < 'hm-t^ will be 11 bimn u> Hit- student
of intematiouol law. aud in times of naval warfare to the practition- r."— /.am-
Jiiuntal.

PROBATE. Nelsjn's Handbook on Probate Practice (Non-
Contentious), (Ireland).—By Howahu A Neibon. E«q., Barri.^ter-

at-Law. Demy Svo. 1901. 12t. 6r/

Powles and Oakley on Probate. F<mrtli E.lition. Part I. THE
LAW. By L. I). PowuK, Ew].. Rarri^UT-nt- L:.w. Di.>^triit I'robate
Rcgidtrur for Norwich. Part 11. TJiE I'RACTR'i:. Conliiitiou«
Practice. By W. M. F. Wateeton, Esq., Harri»tiT-.it-I,aw, of the
Probate Rt'(fi«try, SonuTwt Hou-c. Non-Ciiiitcntiouh I'racti.e. By
E. LovBLL Mansbbidoe, E.sq., of the Probate Rcg^.^try, S,;rner»et

Houwe. Demy »v<i. iy06.
'

1/ lo».

"This in a pnii^tical book by pmctual men, iind a very complete gliiJe to the
law and prartiee of probate."— N')/i''(>"r>' Joufn-tl.

PROPERTY.—««« alto " Real Property."

Raleigh's Outline of the Law of Property. DemyHvo. issu. Ti.txl.

Strahan's General View of the Law of Property.—Fifth Edition.

By J. A. Stkahan, a«8i»ted by J. Sikclaib Baztkb, Esqrs., Barrio-

terM-at-I.Aw. Demy Hvo. 1908. Vis. tij.

" Tile Htudent will not eawily tind a b<'tt#r (general view of the law of property
than that which is contained in thif« iKxik." - .*" l'.-ii>ri' ,l',i,rit.t'.

** We know of no better book for the cla«*-room-"—Aaw T'm' *.

PUBLIC MEETINGS.-Chambers Handbook for Public

Meetings,— Includimr Hints a,s to tin Suiunioninj and Manafrcmcut
of them, and UH to the Duties of (liairmaii, A:i'.. Arc., aud Ruics of

Debate. Third Edition. By Ueobok K. Chamb io, Emj., iiarrister-

at-Law. Royal Svo. tu07. A>i, Jj. a,i.

*,* Ali ttiutdard Lom Worku an kept m Stock, in law calj atid other imdtngt.
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9UARTER SKSSIONS. '^w <'» "CriiniiiB] Law."

Pritchard's Quarter Sessions.—The .luriwliotinn, Pnuttoe, and

Pn^edurc of thn Uuartor Stwlnnii in Judicial Mattrw, Criminal.

Civil, iind Appellnte. SmothI h.ditinn. By Joseph B. MAiTHiWi

and V. Obauam Milwabd, Kw)rM., H»rTii'ten.-i»t-L«w. Demy 8vo.

1904. l\ikh,kril III U. 11«. 6(/. . rfduerd to lUl, 1««.

RAILIVAY RAYE».-Darlington'8 Railway Rates and th«

CarrlaRt) of Merchandise by Railway.- Bv H. H. D^Buaonw,

E»c|., Barrinter-Bt-Law. Oemy Svo. 1893 W. 6«.

Russell s Railway Rates and Charges Order*. The Law under

th>' RaiUav KatcH aud CliarKCH Or.Ii-r- f'(.nfirnmtiun Ait", 1*191 »ud

1892, and tli.^ Hallway and Canal Triit«.' Act, 1S94, with Kxplsnatiiry

Nor^HRud l)t*i».i >n«.—By Habou) Uubsiol, Ewj.. Barrinter-at-Law.

Royal Kvo. 1907. ">»• W.

"t'noful both t<j the olBcJ»lii uf rulway Lompanin »nd to the Uttw'i

•• Eviry hrin.h o( tht; lubjeit ia treated in clear and •urcinct mutno'.' —

RAILWAYS.- Browne and Theobald's Law of Railway Com-
panies, - BeinK a Clliitioii of thi. Acta and Onlen relating to

Railway ComjianicH in Great Britain and Ireland, with Note* of aM

the Ciu>e» de<ade<l thereon. Third t:ditiun. By J. H. BAUOtTB

BuowKK, ¥mi., one ft Hia MajuBty'a Couuael, and FluKl B*iF0t7»

Bbowxk, Kaq., Barriater-at-Law. Royal 8vo. 1899. '2
. 2».

" fontaini in a very coneiiw form the whole law of railway!."- r»r>7W .

•' It u difficult Ui Had in this work any subject in connection with raUwajri

which in not dealt with." -/..'« 7iui«». . . ,, ,, , n, ...i i.
•' rrartitiiinern who require a comprehennire treatise on railway Uw wiu nno It

indiBpenaable."— /-*"' Journal.

Disney's Law of Carnage by Railway.—By Hknbt W. DairrT,

Esq., Banialer-at-Law. Demy Svo. 1906. 7». W.
• Containi- much u»eful ii.tormation, and i«n be cordially recommended to

L e lawyer."— /•"«• riw'«.

By MAtraio
Set U. 64.

RATES AND RATING. Castle's Law and Practice of

Rating.- Fourth fcditiou. By Ecwabd Jkitm Castui. Kaq., one

of Ilia Majesty's Counael, &c. Royal Svo. 1903. U. 6«.

'• A <Hjmpendiou» trcatiw, which ba.. earned tht goodwill of the Profeaiion on

recount of ltd concinenexa. it" hiHdity. and it« accuracy. ' -Lnw TtvuM

Hamilton and Forbes' Digest of the Statutory Law relating to

the Management and Rating of Collieries.—lor the use ol

Collierv Ownern. Viewcra ami liiBpectors. By H. B. Uaks

Haiulton aud Ueuuhabt A. Foubes, Ewira., Barri»ter8-at-Law.

Den.y Svo. 190i. ^'''' !'»• ^•f-

•' An eminently practical work."— /."ir Timra.

HEAL PROPERTY. -Carson's Heal Property Statutes, com-

prisinir among othira, the Statutea relating to l're^criptioD, LimiU-

tion of Actiona, Married Women' » Property. Payment of Dehta out

of Real E"tate. WiiIh, Judjrnieuta, Coux. yiin<irg, Settled Land,

Partition, TruBteea. Bcin^r aTcnth Edition of Shelford'sReal Property

Statutea By T. H. Cabson, L-q., K.C., and U. li. Bompab. Eaq.,

Barriater-at-"Law. RojalSvo. 1902. U. I5i.

" Absolutely indifrensable to conveyancing and equity lawyers."

De Villier's History of the Legislation concerning Real and

Personal Property in England during the Reign of Queen

Victoria.—Crown Svu. 1901. 3«. 6rf.

Digby's History of the Law of Real Property, Fifth Edition.

Demy Svo. 1897. ^^j. 6rf.

• * All itandard Law Workt art kept in Stock, in lav ea\f and ethtr binding:

Powell's Relation of Property to Tub*. Railways,

POWEIX, Eeq, Barriater-at-Law. Demy Svo. 1903.

-im:
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RIAL PROPBRTY-'-'.»/mW.
UIghtwood't Truatisa on Postettion of Land i with ^t rtmpter no

the R«hI Property I,i nitttimi A.l». IHti m.l ls:4 Hy .loH* M.
LlOBTWOOD, K*).. Burrixtj'r-Hl-I^l*. IV'n.y "".u. l'<'l l.i«.

Maclaurin's Nature and Evidence of Title to Raaltv. A HU.
torii^nl Skffch. By Hjcuaiio C. MACLiuniN, Ka<i., uf l,iil.ulir» Inu.
D«my Hv(.. 1901. 10». 6.<.

Shalford'a Real Property Statutes f'i.lr "Cnrm.ti."

Smith s fleal and Personal Property. A CimiiniiUii-n .,f t>n> t.<iiw

iif Retl and rfr:"iiiHl I'mptrrtv, jiriinirily omi.. ii.(t with Om-
veyandinK. Dwitfnt"! hh n Miimia Rn'ik for Ntu.l^nt,.. mid m. «
DlireHt of the mo-t uneful tciiniiii^f fir I'ri' 'iti.itii rx Sijid Kditiim

By th.' AtJTHOK and .1 rausrKAX, l.fi.M, H.i>Ti»t<'P 'it-l>nw i vol*.

Demy Hvo. 1HH4 >l. U.
•* A tniok wtiii h he ith" Ktutlrat] m«y nwd nver -ind owr *tf%iii wirh rrtmi and

pl«Hunira." - half /'i»i'»,

Slrahan. I'id* " Property.
"'

REGISTERED UAND.-'W. " Und Tmn4. r

hhiri' H> jiMtiiiB "

REGISTRATION. Rogers.-- l^if " KWtioui

Fox and Smithu Registration CaaM-^. (nsii-lhSA
;

:.nd "York-

Royitl livu.

Calf, tul, it. lOi.

Smith'* (C. Lacey) Registration Cases. Vol. I, 'ii,io_i9o,5 j

Royal 8vo. V/'/', „ri. 21. U,,
•^* Ptirtn Mold kfpnrntfl'f. Pi-ire<t un ii/ip/u'irtitu.

Smith's (C. Lacay) Registration Cases. Vol. II., I'lirt I. (iyo6—
1907.) Part II. lUo; 190S.; \,l. R.iyal Nvo. AVr, ,5».

REPORTS. -r,J,- '•Enirli-h R.jm.m^."

REQUISITIONS ON TITLE. Oickins
auoinjf."

REVERSIONS.
RIVERS POLLUTION.—Haworth's Rivers Pollution. -Th<>

StuT.utt IjHwri'l.'ilini.' to KiviT'' Pollu'ioii, 'oiii.'iiiiiiijj iIm' RiviT" I'oUu-

tioii Prevoiitioii Ail-., 18;iiiiiid lH9i, t.oif. ihci « itii tli' ?5p.-ci.-il Artn iu

force in the Wc-t Ridinjf of York«hirO mi.l the t'ounty of I,niii'.iu.tiT,

and Practiial Forms .Scioiid Klirioii. liy C'lt.uu.Kji .Ioskpb

Hawobtu, Solicitor, ii.A (Cantah.), IjI^.B Lomlon, Kov. l2mo.
1906.

ROMAN LAW. Abdy atid Walker's I

Traunlated, with NotPK, hy ,1. T. AuDT, LL^.l)

Walxkb. M.A., LL.D. Crown S^u. l>^7^

Vidt "Oonvejr-

Farrer.— /'i* " Veiclora and Punhawm."

Xtt, 111.. 6(/.

stitiites (it Justinian,
lud i> . late Rrtah

16<.

Abdy and Walkers Commentaries of Qaius and Rules of Ulpii

Witl. a Trtunlation and NofRH, hy J. T VnnY, I,L.I) , bili' Rch;

3ian,

ciriuB

Profeaaor of LawH in the I'nivcrnity of CHiiihridirc, lud the late

Bbtan Walibb, M.A., LL.l.). New Edition hy Bbtan Walkib.
Crown 8vo, 188.5. I6i.

Barham's Students' Text-Book of Roman Law.—Second Edition.

By C. Nicolas Baeuam, Km\., Bii-ri.sttT-at-Law. Demy l^mo.
1908. .!». Orf.

" A cijllection of notes. rlearlT and .^iraply oxpref"*e.l, upun ihf prinripul topicti

of Ri^man Law aa they are Btatcd in the Inslitute^ <! (i^iiii., .and Ju.^tiiuan.

Neatly arranfred, and f.irms a oomrUte outline ot' the .•*ulj)et't."'-/.'o/- .V..f'.*.

Qoodwln's XII. Tables.—By Fbrbkeiob Gitovwia, LL.l). L«>ndon.

Royal 12mo. 1S86. if. 6d.

Qreene's Outlines of Roman Law. -Consisting chiefly of an
Analyais and Summary of the InHtitutcn For the use ot Students.

By "r. Whttoojcbk Obkknu. Barri»ter.at-TjaK' Fourth Kdition.

Foolscap 8vo. 1884. 7: 6d.

•,• All tttthdard Law Worki are kept in Stock, in late ealf and other bindings.
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ROMAN LAW-<»«n.m4
QruatMr't Lax Aquilla. The Rumui Law uf Dunitira U> Pruparty :

bainir a Oomnif«ury oti th* TItIr uf th<< IM^rmt " Ad Li<<ir«ro Aqul-

Uam" (ix. :}. With an Iiitr<idiiiti<iu t<i t)i« Htiidy of the Corpu*

JariaCiviliK By GawiirOatriaaB, Dr. Jur, M.A. Kro. INM lOi. (W.

Holland'a Inatitutaa of Juatinlan. H«<»nd Kdition Kxtra fciap.

8vi). IHNI 4,,

Holland and Shadwall't Select Titles from thn Oigeat of Jua-

tinlan. Oeiiiy hvn IhHl. |4«.

Monro'a Digest of Justinian. -TruimUtcd. By C. H. Moitao, M. A.

Vol. I. Ruyal svo I!)ii4. Xrl, lit.

Monro's Digest IX. 2, Lex Aquilia. Tnuwlatad, »ltb Note*, b;

C. H. MoKHO. MA C'rowti 8\m). IH9S. it.

Monro'a Digest XIX. 2. Locati Ccnducti, rmiMlatcd, wtth Nntaa.

by C. H MoKBo, M.A. Crown Nvo. tH9l U
Monro'a Digest XLVIL 2, De Furtis. Traiulat«l, oritb Nutea, b;

C. H. MoNBO. M.A Orown Hvo 1H9.J. ft..

Monro's Digest XLI. 1, De Adquirendo Rerum Dominio, Trans-

Ute«l, with Not**, by C. H. MoMao, M.A. Crown Svn 1900. 6«.

Moyle's Imparatorls lustinlani Institutionum LIbri Quattuor,—
Fourth Editim. Domy Hvo. t90:i. 16«.

Moyle's Institutes of Justinian. Trannlated into KngUxh.- Fourth

Edition. Demy Svo. li>0«. 8i.

Poste'a Elements of Romaii Law.—By Oaiun. With a TransUtioD

and CoDimpntary. Fourth Edition. Demy Hvo. 1904 Xet, 16i

Roby's Introduction to the Study of Justinian's Digeat, oon*

tainiu^r nn Htvount of it>< oompohitloii and of the Juriiit« uaed oi

referred to therein. By H. J. Robt, M.A. Demy 8to. 1886. 9«.

Roby's Justinian's Diff•'.— Lib. VII., Tit. 1. De Uhulructu, with

a Lefral and Ptiilulofrical Commuutary By H. J. Robt, M.A.
Demy 8vo. 1884. 9».

Or tlie Two Partn Mjmplete iu Oiit< Volume. Demy 8vo. 18<.

Roby's Roman Private Law In the Time? of Cicero and of the

Antonines.—ByH.J.RoBY.M.A, 2vol«. J)einy8vo. 1902. .A>/,;)o«.

Sohm's Institutes of Roman Law.—Third Edition. Demy 8vo.

1907. AW, 16*.

Walker's Solected Titles from Justinian's Digest —Annotated by

the lute Bbyak Waltkb, M.A., LL.D.

Part I. Mandhfi vel Contra Dige»t xvil. I. Crown 8vo. lh'/9. Si.

Part III. Do Condic'tionihiiH Digext »ii I and 4— 7, and

Di»ret<t Xin. 1 • 3. Crown Hvo. 18H1. 6«.

Walker's Fragments of the Perpetual Edict of Salvius Julianus,

Collected and annotated by Kbtam Waixkb. M.A., LL.D. Crown
Nvo 1877. 8«.

Whewell's Grotlus de Jure Belli et Pads, with the Notes of Bar-

beyrac >iud othern ; acroinjianied by an nbridged XranBiatiun of the

Text, by W. Whbwkll, D.D. < vols Demy 8to. 1853. [it.

•,* All ttandard Lav Work) are kept in Stock, in law ealf and other i ii,t.
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RULINO CASKS. Campb.ir. Rulmg Ca.»,. Am.ntf«l,
Aiim>UU»l. itn.l Kilif..! t.y Kokkbt IUmmbu.. uI l.i.M.,ln', ,„,_ |.-^,

|

BarrintiT-nt-Uw. .\a*.H«i.- .< rl... S.„t.)i Bfir. w.u(..| (,y othw
Hemla-rii ot tli.> B»r With Am-n.-nii Snt.- l.y Ikvin>i Hhowxi
(ormerljr JMitor »( th.« Ameri«aii l{. |«,ri., fl... I|,,ii. I.kojiah,, a
JouiM, A.B, I.L.B. (HBrv.j, wfh •<'i,.,/.„ .„/„/ r,.l„.„r |,y j^,,^
T. KkK!.. H..y:.ISvo. ISIM.KHIK. «.,.7 ..'/,„,;,/, ,„^ Complrt,
in XXVII V'.tiiin.-. Priii> f..r th.- «•»,«, • •;«/

*,* Hlr Vollliii.s .1,1,1 .rl. irit.lv, I. . ritih I/, ."i,

I. «b.ndo«m.nt Aotlon. JtV. Judgl Undlord ,„d TtiMWt.
II. Aetlon Amandmant. XVI. Uroany Mandato.
III. Aiwlant light Bankar. KVII. Manorial Right Mlataka
»• /^\"'.'^ Bill of lj»dlf.g. XVIM. Mortgaga Nagllganoa.
y. Illloltala Conflict of Uwi. XIX. Nagliia^oa Pirt" a4h|p

XX. Pattnt.

KXI. .ayniant Purohaia for Valua
without Notioa.

XXII. Quo Warranto Ralaoia.
XXIII. Jlallaf Saa.
XXIV. Saaroh Warrant Talagraph.
XXV. Tanant Willi.

XXVI. Tabia of Cam ; Indai.
XXVII. Supplement to lu07.

VI. CoMraot.
VM. Contctlon Counaal.

VIII. Criminal Uw Da«l.

IK. Oafamation Dramatlo and
Muiioal Copyright.

l.~U«amant Ettata.

II. btoppal Eiaoutlon.

XII. hooutor Indamnlty.

Kill. -Infant Iniuranoa.

UV.-lnauranet Intarpratatlon.

THIS flBRTES PR£92Nr8
'Dm btwt Kiixii-'ii l>>'iii<i'>nK 'in full),

Fri)m 'lie earlit'f Hi(i.irt» tn tlif |'r.'«ont tiiiu'.

Oi.jiipiHl iiiirl.T fopiiK HlplmU'ticiUv irrHiiifi il.

TTWDEB BAOa TOPIC IS OIVEN
A •' Ilntc " i)f liiw dtiliir.',! fn.in tiio iunmi

;

Th« exrly or " l^ii'liiij " iw fin full:

;

EliKlifih tiott« nbHtrurtiinf milaliT i! iit (.^
;

Anioriciiu ni'tr^,

THE OBJECT OF THE SERIES IS
Ti> Htittn liifrtl pririci])li xi'li'iirly,

Tliriiii^rli •II-'- ••f HI I'cptcil iiiit,li..nty.

With -iitlii^ii'iit HiiniilHticin

To .ii<l ttio applifiition i.f tln-s,. prin.-ipie.
•ii uiiv ifivfii st'i'i' uf faitR.

" The leriet hai been maintained at a high level of oacellanoa."

KXTKACTS KEOM Press NcrncM.
•' A CrdupH-ilm nl U* . . . . moat nW;- .x'ciit.'l. l.-amMt. »,-,.u,Ht^ oImoynciw

;
but r- rliHl- «' fhi.-f inml i. lint it „„,.,.-. u» «l,at i;,.. DmrtlXj

fcnitluih lawyer i, liw ,i,.| t.. fciypt tha' Kruli-h U» rpiill) m ,i l„,.lv .it urin-
ClplfH —Tk^ Unlttb H''''iu\

"Otieof them'Mt iimbti'iu <, ami one of th. n.ont ,-('n"mlIy 'i«.fu| iwnil irurk*which the pretM'nt renturx hiu* (irwlucetl."— '.it-nu^r*.

"A [wrfwt ^tort-hou*- ,il th.- priiiripl™ .»tubli«lifd *nd illii,,friitc.l l.i .,iiiaK'Uwamltlwt.if ih.' fulled Stall-." /..!/• /.w^..
" The ifeneriil «il.fiui' Hlip<'ar« In t... .-sr^llenl. iiil.l lU xenition r.ltiiti. ih.

ifmitent ori'ilit on fVi-rj-tiHly rniictniH) It nniv, iTidi-e.1 ) said to rtjiwtiiut*
thehiirh-wHt.Tmurlc of the miwici-.if thiiik-makiTitr " ,v.,i.:i-./. , />,.„„.

'* A work of unusual vhIih- and iiitrrext," s;,/„-.f-:. .' 7-. ,r,.,(/.

"Tlw Eniflisli Riilitii/ CaMi-i «.rm iii-n.Tally tii l,i,w l«.n will and ia,i'fulh
chMen, and a »rreBt amiintit of »urk ban l.wnixij.ndiil. . . . (iria> aiwran
and carp an' «bi>wn in the prtpanition ot tb.- Nntw.." I.iw i^nnn.rii iimrw. '

S'npfifrjntttfnf V'htmf.

"Thiwe who have incliidi-d in thfir librin- Mr. iVimpbell', eidlertion ,if
leadiiTir caw-n will Hnd tliis an inili-p-n.-abl. addition to tin- >iTie«. f r it o.intain«
all the new mutter Lncliih and Ami-m-m \ilii h has irniwn up Miind the
wlected authorities M'ioi' the isnue of the nriui'inl twi'iitj-«ii v,duiiie.s "- /.i,c
Journ'tf, AUKUHt lat, 1!«IH.

• • Jll ,i^^J^pj I — H^--' '- - . J V'. .....

A'MiBs.? '*T.
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SALBS<—Blackburn on Sala*. A TrmtiM •>« th* Kffnrt of th*

Coatnrt of Balr on th» I<rir«I Kliriitu >if PM|>rrty »iiil Pniw iniilini 1b

OkmU, Warm, atitl Mi<r< hsiulliw. Rjr [,nrd BLArsmi*. imi Edit.

By J.C. Obamaii. Km)., DHrrintM-iil-LMW. HiiTHltvn. InnA. W. I<.

•ALVAOK.— Kannady't Treat aa on tha Law of Civil Salvaga.

— B) Tliu Kivlit lion. I^iril Jiiitii" KanKxrT, a Ijord Jii«ti«>i of

Appntl. Htvimil FAlitinn. Bjr A. R. Kknmkdt, Km., BarrUlnr at-

I*w. Boviil tvo. IfMi; Iftj.

Till' *)iuU >iit>|rrt la xrlnlniil In Itir pnwM w<>ik Inn nwnii< r It uBia
lurftl him) tittt ri->ti»iif.'

•BTTLKD LANb. ful,

r/, .lUMi•». |!«.7.

' ri>nvi'yaiii'in({" "od ' Konn«."

•HKRIFF LAW. MalhKr's CompandUim of Sheriff and Exa-

Ciition Law. Hta'iiiul K<lili>iii. !<}' PiiiUf K. Mitiikb, Suliujtur end

Ni>ti«r)r, fonnnrly rndvr-Sbtiriif of Nawiniiitle-on-Tjniw. Kojrftl 8to.

l«o3. I' 10«.
** Wr tlilnli th«t this tMHih will h*> of T«>ry irrfM m^ntntmnrr Ui anr |w>nuiiui who

BU) till thr ptMithtiii* ti( hiKli MlifniT hihI iiniU'r-^txTiff tnitn tKi<« tim*' furrh. Th«
whiilr ol tlip liyal ptiii>i«ii.n wilt diritr Krtat ulvuitair' irum tunuf tht*

viilumr t<» rooaull." - /.nM- 7*»wi'».

SHIPPINO.-Carver. IVi* "Carrinn."

Maradan'a DiKaat of Casoft relating to Shipping, Admiralty,

and Inaurance Law, down to tho end of 1897.— By IUoimaU)

(}. MASsrav, Km|., BHrri^tcr-ut-Law, Author of "The Law of

CoUi«ioiii<»t 8«'B." Boynl Hvo. IMiP. 1/. 10*.

Pulling'a Shipping Coda: U'intr the M<<n')iiuit 81ii|ipliiK Act, 1894

{f>^ k 'iH Vict. !•. till). With Itilriatii.tinii, Not.-a. TnMiw, RuIm,

Ordcnt, Fomw, Hiid » Full Iiicicx.—By AuuuJfDKB Puiiwo, Enq.,

R»-i'-t. -
, -Lbw. R. > il »»vi.. IWi. ,Vf<, 7». M.

Temperleys Merchant Shipping Act!>, By Rorxbt Temtwuxmj,

Ei«q., Barrinter-nt-LttW. Scciniil Klitimi, r-onii)ri»iii)|f \}\r Mrrt^hant

Shi|ipiii>r Ait», IH'.n til \'M)', with NiitiH, nml nii A|i|ii'ii(lix of (irdera

in C'ouiiiil, RiiliB hmI Ui'ifulHtiuiii', Oflicial Form*, kc. Jiy the

AriHOB (now a Solicitor of tin. Siii>nnii' Court, iind 1 1 rhkkt Stuajjt

lIoORK, Ewj., B»rriHt<'r-iit-I.a»-, ai-Kiftid by Ai.rRKD Buckmu., Esq.,

Barru.t<T-at-Ijiw. Roy.tl ."vo, 1907. I/. I0».
*' Thf Ixaik U H njfuiiniitiit «! Induxtry. CMWful cm ini*rl'nn. miil exact

knowleld*', mikI nntliinK ^ i"« 1' <'li >imiii1 ti, iniik,' tlt^ Act" intcjlivililf tu all

wUlitiK t" iiiKl'T^tBii'l till til, liiil 1,1 ijciiiy if oliiiw, iirhiii>», c.|i]>,irtimit7 for
prvimnff-d ftmly in dt-nnd,"- /--'f V'l'"'' *'.'> ^ " .Itmiutry, linw.

SLANDER.—Odgera - t'idt " Libot and Ulander."

SMALL HOLDINGS. A(!K&' Small Holdings and Allot-

menta Act, 1907. With KxiXiimtcrj- Introduction and Noti'».--

By W. Haniii'IiY Aooa, Kr-ij.. liiirriMcr-at-LHW. Royal Svo. 1908.

.\,t, 1». Crf.

Johnson's Small Holdings and Allotments.—By (Jeohoe Aiotivb
J0H>9OW, K«i., HHrri>.t<'r-Hl-Law. Kiiyiil Hvo. I'jdS. Aft, 16».

SOLICITORS. — Cordery's Law relating to Solicitors of tht

Supreme Court of Judicature, With an Appt>ndix of Statute),

and Rules, the Colonial AttomicH Kclirf ActH, and Notec on Appoint-
mentH open to boUuit<irK, and t)i« Ri^ht t^i Adininxiou to the CuIonieK,

to which in added an Appendix of I'ret'odcntM. Third Kditiun. By
A. COBDKBT, Enq., BarriKler-at-Law. Duniy 8vo. 1899. U. 1».

" The leadmK author y tin the Uw relatinf^ to solicltom."—/.aw Journal.
'*A complete romiicii.lium (it the Itiw.*'

—

Law Tiiitrs.

• • Alt $t(mdard Jahc H nri$ an ktpt in Stock, m Una eal/ami other bindingt.
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•KCIPIC PBRFORMANCK.- fry* Tr«il.t« on th«
Sp«ci*lo Ptrformanes of Conlracln Ity th • Hij,l,i n.,|,. nn
KoWABO r«». Kimrtli Kditlon. By \V. I) Kawimi. K«|., K «;

Boyal «».,, 1IM)5.
i',

|,^^"

"TkfUwttiMr ••ilhorHf <>Bl»««iilii"it "-/«»• 7...r„i'

•TAMP LAWS.—Highmoro't Stamp Law*. ».iii« il... Hi,iii,|,

Art» of IM91
; with Ihp Artii miii'ii.iiii^ i,i„l ,.,|.ii.lii,^ il,i .„m...

lnrlu.lli.« the Kiimi..-.. A.t, \Wi, t.,,/itl,.r »itl, „ilMr A-t. im|»»i.,B
iir Mnttiiif to HtHiiip Duti,., ,.ii.l N„t,» ..f |>,.,i,i.,i (,,„... „i,„ „„
Intnxlu.tii.ii, iitiil nil ApiHii(li» .oiitiiihlti,, TiiKI.* ,li..»ii,tf tlu- ...n,.

pariwin with tlioAti.^^nlf'iit Ijiw. Sin.iul Flalitmn. Ity Mir N<Tiu,'<irL
JocKra HiaBiKMW, Aii>>ii.Uiil-»..ll«it..r of il.» liiUnd Rvviiiiu' I). t„y
»V«. 1902. „„ ,y

iillr '"•«'>'«'<' ""fk '"> 111" »ut iiHt."-/ •.» {tH,„l,rlt ll.i'.v

-.It... ~ 'I'"""' l""" "" '""""'. ""•• •'" '"• '""»' "' •''- »t^t'-l "- l.»•uUelbirn, nm<»r» ul f»TOriini«, «nil Bif n if hu«(n™«." /,.,«. .y,„r„.
'

"A v.rjr i.iin|.r.lipii.i»r v..liiin.-, Iiiimimu "Vfry nminrui nl •• Ju,l^,. ,.,

" Mr. Ui«hmiw.'» ' Htump I*w.' Ickvmi nothing imj mi." n. <„ ,/,.,„.

STATUTES, and vt4s •' Acta nf Parliunmit."

Ohitty'a Statute*.—Tho 8f«tut<« of Pri.rii>al rttliiv fr..m tl.i.
earlitwt tiintM to INdl, with Huppl.n,, i.tiil V.iliiiii, - t., I'd; n,. Iu-i>..
Arrsiivni In AlphiiUjti.*! auil Llin.iii.l.iKi^Hl ilnl.r, will, N.,i..,. «i,d
Iiide««i. Fifth Klition. By J. M Lmlt, E-.,., P.rri.ti^-»t.Uw.
ROT«l MTO. It, folMIMti. 1H»1 HMl7. i;/ i;.

Supplementary Volume, 1895 to 1901, (.m»oUiUt«I with
ln<u>x. May bo hnd Kepurati'ly, j/ ._,,

Sinplementary Volume, 1902 to 1907, Wi.l, In.i.v. v'tyt--
Itiwl M'piiratcly. ,/ ,^

"To tli(«ie who nlrt^nily p,Mwm 'Clutty's Ht^tui,^' thm n. w \.,liim. u

Annual Supplements, S«par«t.Iy:- UiCi, .'i». i^i-jo lii» is'C ',,

18!iS, 7i.(W. 1809, 7., ti-i. l'.M)0, 7. i;./. lyiil,7,.'„/' liiu' u'ij
1«03, 7«. (W. 190«,7».tiJ. lUti,% 7.. ti./. lyiKJ, 7.. i;,/. l:io7,'|o.! r,/.'

••It it a book whieh ao pablie library ihaald b« wtUoat "-
fytelator.

"Aworkofparman«BtTalo«toth«praotiiinglawy»r."- .sofifa,,,,'
Jttirnal.

" ladiiptniabU in the library of «T»ryUwy«r."—.S,/, i-.,-. !;.,,„,,

•'To all eoneersod with the law» of Bn^tUnd, Chitty's Suiutea ol

Fractical Utility art of oiiential importance, whiUt to th« prwjtuinj
lawytr thoy are an abioUto n»ee«iity."— /.,.« Ti,,,.,.

" Tka lawyor'i Bible ia tht ' Sutufoe of Practical Otillty ' that
tkay ar* hi* working tooli,even moro than aociedited tezt-booiis or

•antheri««d rsporta." Kore than one judge hai be-a heard to »ay
that with the • Sutntei of Practical Utility' at bti elbow on the
beach he wa« appreheatlTe of n. llfflenltiei which might aruo "-
Tht 7!m«.

STATUTE LA^Af.—Wilt -force on Statute Law The Prinuiplw
whidi goTem the Conatniution and ()|>tirittiun of .St:ttut«M. Hy t.
WlLsaaioaCB, Esq., a Master of the Supreme Court. 1881. 18i.

•»• AU itmnhrd Lmt Wtrkt an ktpl m a4M*, «• Imc talf and otKtr iiHttuf.

'V^i^^
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STOCK EXCHANGE. Schwabe and Branson's Treatise
on the Laws of the Stock Exchange.—By Waitkb 8. Schwabk
and O. A. H. Bbanson, E»qrM., BiirriHtcn.-ttl-Lttw. Demy Svo.

1905. 12,. 6rf.

" Thi- IxKik ifiven ii nlear anil i iiinpnhi'nHivc iiccount nf the pnniititutiim of
the I^'ndi.ii St.)<k ExihiiiiKu hucI nf thi' imturp of Ntix k Ejichan(?c tranmctionn,
HHWell UN of thf liKill nili>» iippliciWc in rf»pett thiTWlf."— /..im QmirlKrly llrvinti.

"Aile«r iinil practiml iiccount of I he method in which the buHimeHH of the
Btock Exchange w conducted, and of the law relatinir thereto."- Lnut Timm.

" Tliu beat (fuide we know to tlie nature of SUjck Exclianire tranmictionii."-

" Tliat the treatise will Ik. acceptable to lawjer^. and laj-men alike we have no
iloubt. We havexatiBtiiHlouriwlves that the lejfal portion i»a wiund. and in all
resipcctn aatiBfactory, piece of work." Imr Juiiiual.

SUCCESSION.—Holdsworth and Vickers Law of Succes-
sion, Testamentary and Intestate, Di'inyHvc. 1«99 10*. 64.

SUMMARY CONVICTIONS.- Paleys Law and Practiceof
Summary Convictions under the Summary Jurisdiction Acts,
1848—1899i including Proceedings Preliminary and Subse-
quent to Convictions, and the Responsibility of Convicting
Magistrates and their Officers, with the Summary Jurisdic-
tion Rules, 1886, and Forms, -Eiffhth Kditiou. By W. H.
Macnamaka, Eiiq.. a MasttT of the Supreme Court, and Raliii
Neville, Enq., Barrinter-at-Law. Demy 8vo. 1904 \l. 6».

TAXPAYERS' GUIDES.
" Land Tax."

I'idf "House." "Income," and

THEATRES AND MUSIC HALLS. Geary's Law of
Theatres and Music Halls,including Contracts and Precedents
of Contracts.- By W. N. M. Gkabt, J. P. With HiHtorical Introduc-
tion. By.IAMK^W^JJAM^, Km)., BarriHter-at-Law. 8vo. ISS.I. 6».

TITLE, Jackson and Gosset.- Vide " InveHti)fation of Title."

TORTS. Addison on Torts. A Triati»<- mi tl;c Law of Torts ; or

Wrouirn and their ReniedieH. Kijfhth Edition By WlLUAM EdwaBS
Gouco.v, E«j., ai'd Waltkb IIussey Griffith, Esq., Barri^-t«r8-at-

Law. Royal 8vci ISUii. 1/. 18».

"Ad a praclicnl jfuide to the Mlaliitory anil case law o1 torts the present
edition will he fmin-i irery rclialil.' and complete "- Snliciiors' Jnumal.

"
' AddiKon on Torts ' is eBsemtially trie practitioner's text-book. The learned

editoni I.h^.. done th»ir work fxcii-dinjfiy well, and the eighth edition ol
'Addiwi i ill ni doubt enjoy the favour of the U-^aX profesBion in im high a
degree a» auy of it,H pi-edecciwoni."-- Art«- Journoi.

"The eighth clition is the mo.st important that has been isaued of late years,
mainly tii-cause it supplies a want that has been widely felt in regard to negli-
gence and illegal distress. Chapter I. ha< been entirely recast, and numeroua
changes will be found Ihivmghout the text. It is but natural that this edition
should be larger than its predecessors, but tliis increase is fully justified in every
way."— /,(ii( Timu

Sigelow's Law of Torts,- By Mklvuxk M. Bioblow, Ph.D.
Harvard. Swond Edition. Demy 8vo. iy03. 12». 6rf

Kenny's Selection of Cases Illustrative of the English Law of

Torts. — By C. S. Kennt, LL.D., Barrister-at-Law. Demy 8vo.

1904. A"**, 12«. 6rf.

•»• All ttandarJ law Workt artkept in Stock, in iate eal/amlothet bindiHfi.
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TORTS ~ colli itiiied.

Pollock's Law of Torts: a Treatise on the PrmnplHs .,t 1 .M,;futu.M
aiiHinjr from Civil Wruu^H ,1, tl,e Oo,„„„„. Law Y. hth K,Ltion
By Sir Fekdkriot Poiiooi, Bart., BarriHter-at-Uw Author of
"Pnuciple^ of Coiitraot." " A Uiw-fHt of thi- Law of Partiiorship "
&<;. Demy 8vo. 190S. ...

•' Conciw. lofficaUy amuufwl, and accurate."— /.a» /Hb^

/...rJZ"''""''"''
"'" ^^ '""' ">•" l"- b*™ written ..„ th. ™b,„.t."-

Radcliffe and Miles' Cases Illustrating the Principles of lh«Law of Torts. % Fka.vci- K. Y. R.incLiFKE, Ehc, , K.C., ai,.l

J.C.MII.KS. Kw,.. Ii„rri«tii- at-Law. Dtmy Svo, l'J04. .\W, 12,. ti./.

TRADE MARKS.- Sebastian on the Law of Trade Marks and
their Registration, and matters .•onnect^nl therewith, in.luding a
chapter o„ GoodwiU

; the Patent., De.-i^rns ,nd Trade Marks Aetn,
1883-8, an,) the Trade Marks Roles and Instroetion.. thereunder-
with Forms and Prin;,.dents

; the Menhandi/e Marks Acts. 18«7-94
and other Statulory Knaetinejiis: the Vuite.! States Statutes 1S70.S>
and tlie Rules and Fom.s thereunder; and the Treaty with the Tnitod
States. 1877. By Lewis Bote Skbastian, Esq., Barrister-at-Uw
fourth Edition By the Author and Habev BAiur. HKmntfo, Ks.,.
Barrisler-at-Law Royal Kvo. 1,S9!).

j^ ,„,'

Sebastian's Law of Trade Mark Registration under the Trade
Marks Act, 1905,-r.y Tkwis liov,, Sv.msTixy, Ks,,., BarrisUr-
at-Law. Royal 8vo. I!i0i>. -, ,.

,

\ot",!f'''i,«^*'»h!''J! h
"" '^",™, " '"'•'• '^'""''' >'>"»<^'^•• lntr,.,lurt,Mn't'', t'L

Sebastian's Digest of Cases of Trade Mark, Trade Name,
Trade Secret, Goodwill, Ac, deoidinl in the Courts of the r,nt«d
KiuKdoni, India, th, Colonies, i,nd rh( ri.iied .States of A.neri.'a.

ByLKWi8BoYDSitBASTiAN,Esii..Barrister-at-Law. Svo. 1879 1/ U

TRADE UNIONS. -Assinder's Legal Position of Trade
Unions. By G. F. Assindhk, Kmj , Harri.ster-at-Law Demy
12mo. 190,i. v( .. <-j

,

A'f. 2». 6rf.

thf 1h,^,1 no h'^*^';'' I''- ^'^"""ir
'"'«»•*"' sn-eut dei.rne« and ability sketchedme lepii poi-itmn of trade unions." Inw J.-unuil.

t-,-"™

Draper's Trade Unions and the Law. My Warwick H. Deapek,
Esq., Barrister at -Law. Demy 8vo. lyiiii. AW. tid.

Pennant o Trade Unions and the Law.—By 1). F. Pksnant, Ewj.,
Barrister- at-Law. Royal 12mo. lynS. 5,'

*,*AU itandard Law Workt are kept in Stock, in law calf andother bindings.
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TRAMWAYS.-- Robertson's Law of Tramways and Light Rait-

way^ in Groat Britain ^•tnl Edition of Sutton's " Tramway Acu
of tne United Kin(ril< ni ") : tomprif-iiiff the Stututcs relating to Tram-
wayN iiud Light Kuilnayn iu England and Scotland, with full

Notes ; the Tramways ;uid i-ight Kiiilwiiys Rules : the Ri-gulation»,

By-Laws and Jlfninrarida issued by the Hoard of Trade ; the

Mtatidiiifr Ordirs of rarliament ; the Oeueral Orders under the
ftivate Le(fislutiun I'roctdiire (Scotland) A( t, lh99 ; and Disser-

tations on Locus Standi and Rating. By G. Stuart Uobkutsos,
M A., Ewj., Barristcr-at-Law. Royal 8vo. I'JOS. U. 6».

TRANSVAAL.—The Statute Law of the Transvaal. Translated.

Royal Svo. 19U1. 2/. -Jj.

Transvaal Proclamations, 1:00—1902. Revised. 1904. 8vo. 1/. 5».

TRUSTEES (Corporate).—Allen's Law of Corporate Exe-

cutors and Trustees, by EBstsfr Kino Alxkn, Emj., lianistcr-

at-Law. Demy 8vo. 1900. (in,

TRUSTS AND TRUSTEES.— Ellis' Trustee Acts, including

a Guide for Trustees to Investments. By Abthur Lkk Kixu, Esq.,

Itarrister-at-Law. Sixth Edition. By L. W. Bybnk, Esq., Barrister-

at-Law. Roy. 12mo. 19Uj. 6».

Qodefroi's Law Relating to Trusts and Trustees.—By the late

Hkkky Godekeoi, of Linonlii's Inn, Esq., Barrister-at-Law. Third
Edition. By Wuitmoek !>. HkiiahiiS and James I. Stikuno, Escjrs.,

Barristers -at-Law. Royal Svo. 1907. U. 1S«.

" There is the miiiic srrni.ulnn? ;itt«ntit n to every dotail of tnjsteeM* likht^ and
dutit s, tlie Mime etilital anal v sis (>t'ull the iiiiaueis iit' tiusts itnd other equitjilile

ii.t* rests, the same earetul Cfjmparis,,n"f all the deciwittnn— sometimes iijuiarently

col flictiu^i - on the tlitlerent hniuehes of this complicated t-abject, which made
pievious tditions so iistfiil eveu to the expi-rt."— /^./(c Jvumal,

UNITED STATES.—Stimson's Law of the Federal and State
Constitutions of the United States. By EiiKDKia. : JEbiri' Stimsos,

E8<j., Author of "American Statute Law," &c. Royal 8vo. lUC

Xt, I.'.

VENDORS AND PURCHASERS.—Dart r. Vendors anu
Purchasers.- A Treat ise on the l<a« and t'rictii;e relntiuK to Vendors
and Purchasers of Real Estate. By the late J. Henbi Daut, Esq.
Seventh Edition. By Bksjaiiin L. Cheery, one of the Editors of
" Prideaux's I'rccedents iu Couvcyan-ing-." O. E. Ttrrkll, Ahthub
DjCKSONand Isaac Mabshall, assisted by L. II. ELPHmBTOHE, Esqrs.,

Bairisters-at-Law. 2 vols. Royal Svo. 190.5. 3/. ITn.

" There are tnices througln)ut tlic book of an unstinted cxpenditar*.- of skill

and lilxiur in the preparation of thiK editiun which will maintain the position uf
the bok as the foremost authority."

—

Liiw tjuartf.rh/ htvi'W.
'* 1 he work remain- a t'feat conveyancing classic."

—

Law J'lurnaf.
" To ti:e yoang: and to the Hiaid practitioner haviuff any pretensions to con-

veyancing \.'ork, we unhesitatingly say, I'rociire a copy at once.*'— /..iw AVuti. /its'

J'lUnml.
*' 'This work is a classic, and quite beyond our criticism. All wc can do is to let

our ri'aders know, and to advise them to put a copy on their shelves without
ticlay."

—

Liitf Xolfs,

Farrer's Precedents of Conditions of Sale of Real Estate, Re-
versions, Policies, &.C.

i
with exhaustive Footnotes, Introductory

Chapters, and Appendices.—By Fbedebick Edwabd Fabbeb, Esq.,

Barrister-at-Law. Royal Svo. 1902. Ifis.

'* Mr. Farrer has written a rare thin^—a new book which will be of real value
in a conveyancer's library."

—

Lav Journal.
** The notes are essentially practical."— Law Timet,

Turner's Outiesof Solicltorto Client as to Sales, Purchases,and
Mortgages of Land.—Second Edition. By W. L. Haoov, Esq.,

Barrister-at-Law. Demjr 8to. 1893. lOj. 6d.

\* All ttamdard Law Works art lupt tn Stock, in km ttUf and othtr Umlingt.
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VENDORS AND PURCHASERS-r'«/mW.
Webster's Law Relating to Particulars and Conditions of Sale
on a Sale of Land.—Tliird Kditimi. By W. F. WEuarKii, Ewi.
Bf»rri»tir-:it-Law. R.iy, Hvo. I'in7. 1/. •)«!

" CrinvyuTii-irv will ,i»-iTir.'ilI>- lln.l tM> v .lini.- iif muc li v.ilu.-." _/•.„« r,«,.(.'.

WAR, DECLARATION OF.—Owen's Declaration of War.—
A Survey of tlii; I'usitii.ii uf Hillit,'prentM ftii^l Xfiiirul.-*. with ivlutive
fionsidpnitions of Sliij.piiii/ nnd Miiriiic In-uniin'o durinif W'ur, By
Doijiii.Aa OwKN, Esip, B,irri,<t.-r-iit-La«-. l)r>riiy ivo. l^-.-l'). 1/. 1,.

Owen's Maritime Warfare and Merchant Shipping, -A Siiiani.iry
of till" Riirl:tM of (,'Mpi.irc at .Sm. By J)ouoir.A3 Owkn, V.*i.. Wn-.
ri>tJT-iit-Law. IVmy Svo. 1S9H. .V;.'. J*.

V^AR ON LAND. Holland's Laws of War on Land. -Bv
T. K. lloLLAXii, Kmi., K.C. Doiiiy Svo. Ii)ii>s. X', r^.

>VATER.- Bartley's Metropolis Water Act, 1902.—By Doi-or.ts
V. BAun.f.,. K-!|., B.irri-tiT.Mt-Liiw, Aiitlior of " Adultrration of
Food." Royal iJiii,,. r,.:>.i. c..

WEIGHTS AND MEASURES. -Bousfield's Weights and
Measures Acts. 1878 to 1904. With tho B.,;iid ..f Trilr li.jru-
hitioiw ai.d olhiT .Statiit'-s lolatiuif tlorcto. I'.v W. I'.itir \\i.v~-

Fiixn, K-"!., BMni-^t'T-at-La-.v, with a I'nfaoe hv W. It. BorsiiKMi,
K^]., K.t'. DimySvo. I'JnT.

'

(i>.

WILLS.- Theobald's Concise Treatise on the Law of Wills,—
Sfviiith Kdition. By 11. S. TuBODALD, E.icj., one c,( His Maj'-ty',-
Coimwd. Roval8\o. I'.JOS. i/. i,-,,.

'* IiuU-'<pt'nr* iMp t!> tlip otinvi yuiiciiif,' iiruotitinn. i\"— /..or Ti'/t'.^.
'• C^llnpr^ben.Mve thou'.'h wwy t*! iwy, and we advise aU conveyancer* t<-' tfet a

copy (if it without 1uh» oI i one."— /..tt Jnyrrial.
•* Of in-eat ability nnd value. Ft liears on every paj^e traceti of carc' .mi f.-iund

imlffrat.'nt.'*— .Vo.'i. :('>m' ./'.vrn.i?.

Weavers Precedents of Wills.—A Collection of Conci.-<e Pn-ooJoniB
of Wills, with Intrwluitioii and Note*. Socoiid Fditiou. By
CnABLES Wkavkb, B.A.. .Solii it,.r. Demy Svo. 1904. a,.

'• TliH notea, Iil:i' the foniis. are cli-ur and, ttu far as we h'lve tewted them, .lecu-
ratc . . . rannor fail (a be of st.Tvice to the yualiif pructittoiier."— /^,( c Tiw^s.

WINDING UP.- Palmer's.— (Vf " Company Law."
Pellerin.— i'iil' "Frourh Law."

WORKMEN'S COMPENSATION. - n(f< "Employers'
Liability.

"

Knowles' Law Relating to Compensation for Injuries to Work-
men. -Jkint' an E.Tponitii'ii of tlie Workniou'n (..'om|H'ii»ati'>!i Aet,
lllilt;, and oi'thoCa^oLiw f h-vaiit thortto. ^Suioiid Edition, in<'hi.liijg

the Worktni'ii's Compi-n~ ilioii RhIpm and Fomi-., r.i07, airti'ifatod,

tojrctluT with idl till' Troasiiry Ui'jfulatioii.s and Orders mad'' under
the Act by the Homo Dlli.c. Tnasuiy, and Chh-f Rojfi.-trai- of
Friendly Soeiefii-s. Jiy (J. M. Knowlks, E<(1., Ilarrister-at-r,aw.

Dtmy 8vo. VMl. ,V. '. 8.v.

" There is an exrelient intr'iduction, and the variant (lertions of the Ai t are
fully anmit.ated. The Look is a tinieiy one, and sh.Mild be appreeiatwi !> both
braurhc> of the IrptI prof* .>si in " - L<vp r....-.?.

" Mr. KnowleK has pr,wlueed an .ible cjmiaentary on the Act."— /.aa- J"tn/,nL
"The subject is tpated in a ^a'isfrietory way."'— .V'/, (/-^rv* .Imtrii'tl.

Robertson and Gleggs Digest of Cases under the Workman's
Compensation Acts, Royal 8vo. \W1. Ac-, liu.

WRONGS.—Addison. Bigelow, Kenny, Pollock, Radclifio and
Miles, /'o/c " Torts."

YORKSHIRE REGISTRIES. -Hnworth's Yorkshire Regib-
tries Acts, 1884 and 1885.-With F..nii-. Kales and I'r o tieal

Nott's oQ the Rej;isti:itiiiii .if I)iiciuiieL.ls. By CiiAii'.ES .T. IIawoiitu,
Solicitor. Royul \>mi<. I'JU". -V-/. m.

*^* AU s!it:il'ir-i I.'ttr JI'vi'Ia u/'i Irpt in S'o'L, in '-i^v t-^'f and other bindinfjn,
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LAW QUARTERLY REVIEW
KDITKI) DY

Sir FREDERICK POLLOCK, Bart., M.A., LL.D.,

Carpus I'l-ofessor itf jHrispniilenve in thi- I'niversilij of Oxjortt,

lair Prnfessor i>f Common Lair in the Inns of Court.

Vols. I. to XXIII.; with GENERAL INDICES to Vols. I. to J

Royal 8vo. 1885—1907. Price, each, 12s.. cloth lettered.

%* Aiiiiiiiil SiibscriptHui, net Vin. (id., poNtaji^o fiv

Single. iiiiniberH, 'ts. each.

The {objects of the Review Include—
The discussion of current decisiims of importanco in the Courts of

eountrj', ami (so far as pra'^ticaTile) of tlio Colonies, the United Sta

Britisli India, and other British Possessions where the (^onuuon Lui

administered.

The consideration of topics of proposed legislation before Parliamer

The treatment of questions of immediate political and social interes

their legal aspect.

Inquiries into the history and antiquities of our own and other syFti

of law and legal institutions.

Endeavour is also wade to take account of the legal science and legi

tion of Contin<?ntal States in ho far as they hoar on general jurisprudoi

or may throw Ught hy comparison upon problem.-, of English or Ameri

legfislation.

The current legal literature of our own couutrj- receives careful atl

tion ; and works of serious importance, both English and foreign,

occasionally discussed at length.

"The ' Lhw Quarterly Review ' -«ip((»»<'.« il«<lj' in thi.i m-w mimlii-r nilh il< Not

Canes 1111(1 Hi vim .\ of' Inn- hooks ani its severely ItHnieil arti<le» (in the most techi

topics (if law. C'lmveyuneers will read it with jrnstn, ami thiwe who are intereste

•Maritiine Salvage an('l Maritime Freight' the title of au article by Mr. H. B
Sharpe Those who wi^h to read ! ' Slodc in Ronian-Duteh Law ' may rejoiee in

repri^jtinl iiitroduiaory lecture of l>r. Biseluijip deliv" red at the luiis of Court,

lawyers who are enthusiasts in the anti(iuities of their jirofession may find much to t

liking in Mr. VV. S. Jloldsworth's article on ' The Legal Profession in the Fourtei

and Fifteenth Ceutu-ies.' ''—Saturday Jievieir, April 25, 1U08.

STEVENS & SONS, Ltd., 119 & 120, Chancery Lane, Lend
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The Law Journal Reports.

Edited by JOHN MEWS. Esq.. Barrister-at-Law.

LL.D.,
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"All reports made by gentlemen of the Bar, and published on
their responsibility, are equally regular. There is no .superiority

in the report- of the Council of Law Reporting. Counsel are as
much entitled to cite the one as the other."

TirK M.^sTKr ov thk Roi.i..<. 7'(i,j'< /.. It.. M'i>i '21, l.ss*.

Krtract fn.iii I'rtfiirr ^. " Hf.NM.VMIX on Sai.KS " iilh E'litl'^ii . liHHi.

" The EditorH wish to bearteBtimony to the sustained excellence of the I.iiw Journal

Reports, which thcv hiivc consulted in all cii«e» of difficulty. hihI upon which iilonc in

some instanot's the stiitemcnt of a c«m has hcen l<ased. These Reports hiivi. Ix-en

eapeoially valuable in disch>siuK the distinction hctween similar cases, or the particular

^ound on which a deci^lm was rested matters whi<h have been much faiilitated by

the practice of ^ettinJr out the plendinirs at h^niith. I'eference to these Rep<iits has

not unfrequently Ix'eu the means of clearing: up obscurities which the other Reports

had failed to dispel."

.Advantages of Subscribing to these Reports :

Roioronoam«

Refereni'es to these Rki'ORTS are to be found in the jirlncipal Law Text Books.

SlntpHoUy of Arrangomont.
There is only One V(»lnmc in the year fta' eadi Division ot the (-ourts. The
Law .Jottk.Vai. Rki'ORTS and Slatut^ s for each jear may be conveniently Imuiid in

three vols. The svstcm of 'itation has uul l>c..ii miicrially Mltcrcl for 7'J .cars.

Early Publicationm
Under th(? New M;tiuiL'"cincnr all important Casts nie report". i jironiptly.

Raviston by Judgesm
Nearly all the .lodires revisi' the reports of tlnir lUilirmcnts.

Digost.
Mkws' Annual Diokst of all lieported Decision- .f the Superior (,'cairts (issued

Quarterly, price I7«.| is s\i;>plie(I to Sul»ctiU-rs at iIk reduced rate
of 6s.'per annum.

Modorato Prica.
Annual Subscription, with the Statutes (officially printed by the Kuiir's Printers),

is only £3 : 4>. per annum : or liound in S vols., halt- alf. £3 : 198.

TMn Papar Editionm
Fonnintr One handy Volume per mi. £3 : 4s., or iii half-calf,

C3 : 9s., or without the Statittics, £3, ooun<1 in half-call'. £3 : 5S.

Waakly Nawspapar.
Subi.erib>'rN have the adiliiional advantage of oltaininir, for a further Subscrip-

tion of £1 per annum, the Law Joitenal .Nkwsf.m'kk

%* Remittances to be made payable to Stkven's and Sons, IjI.mitei>.

Publishing Office: 119 & 120, Chancery Lane, London.



PREPARINQ FOR PUBLICATION.

*"'"V^t Tt^* '"'^,°' "*"''"« Insurance.-Ki^hth Edition B^

Blackburn on Sales,- ATro«ti„.on the Effect of thoOmtmctrJslS.
tho Ij,,;u R,Kh,.,f l.,,„„,r,y „„d r,.»«,.»sion .1, Qood-, Wares anMon Imn, ,H,.. I!y I.unl HurKiaruN. Thir,l Edition. ByWm"i

BurKos Colonial Law. Commenlaries on Colonial and ForelffrLaws generally and In their Conflict with each other -^A

»n.l C». O. PuiLLiMOBE, E-q.. BarriHter-at-Law. In fl vX. Royal
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