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Tho following Digest was not made with any view to publication, but on the com-

pletion of the manuscript it appeared to the Commissioner of Crown Lands that if

printed it might be of some service to i)er8ons having dealings with the Department, and

perhaps to the legal profession generally. It is therefore submitted, not as noting

absolutely every case in which a point relating in Horae way to the Crown Lands

Department has been decided, but as a tolerably fair, and, it is hoped, correct summary of

the resultant of all the cases decided in our Courts bearing upon the administration of

the Crown Lands. A few matters noted in the course of reading have been introduced^

though not directly connected with the general subject of the Digest.

Department op Crown Lands,

Toronto, May, 189L
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ALPHABETICAL DIGEST

OF

CASES RELATING TO CROWN LANDS

AND COGNATE MATTERS.

^

Acceptance essential to opeiation of patent. Moffntt v. Scratch, 6 O.K. 564 ; 8 O.R.

147; 12 A.R. 157.

Access to the shore reserved, an easement to the public; property in patentee.

IJaiokins v. Mahaffy, 29 Chy. 326. See Cockburn v. Eager, 24 Chy. 401).

Accretions to land granted to the water's edge belong to grantee, even when artificially

caused. McDonald v. Cohourg, M.T. 7 Vict.; Throop v. Cobourg, 5 C.P. 509;

2 A.E. 212 ; Buck v. Cobourg, 5 O.R 552. Standli/ v. Perry, 23 Ohy. 507 ; 2

A.R. 195 ; 3 S.C.R. 356.

Action. See Indian ; Relator ; Eight ; Timber.

Affidavits can be taken by Justices of the Peace or Commissioners only where they

can act as such. Beg. v. Atkinson, 17 C.P. 295.

Ambiguity in Patent cured by reference to old map and subsequent survey. Home v,

Mmiro, 7 O.P. 433.

other grants admissible to assist in construction, Clark v. Bonnycastle, 3 O.S. 528.

Appropriation, declaration in patent of, prevents the lands passing by subsequent

patent. Campbell v. Crooks, 9 Q.B. 639.

for religious purpose may be revoked by Governor in Council. Simpson v. Grant,.

5 Chy. 267.

See Evidence ; Governor ; Patent.

Assessment, Land covered with the waters of a harbor not subject to. Buffalo v.

Goderich, 21 Q.B. 97.

lands in occupation of Crown or of any servant of Grown in his official capacity

not subject to. Shaw v. Shaw, 12 C.P. 456 ; 21 Q.B. 432 ; Secretary of State

V. Toronto, 22 Q.B. 551 ; Secretary of State v. London, 23 Q.B. 476.

land not described by Surveyor-General not subject to. Bell v. Orr, 5 O.S. 433
;

McGillis v. McDonald, 1 Q.B. 432.

piior to 32 Vict. Ch. 36 O. unpatented purchased land not subject to. Street v. Kent,,

11 O.P. 255 ; Simcoe v. Street, 12 C.P. 284 ; 2 E. & A. 211.

properly made for whole year in which patent issues. Cotter v. Sutherland, 18 O.P.

357.

See Indian ; Taxes.
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Assignment before Patent by nominee who afterwards obtains patent estops second

conveyance. Henneasy v. Myers, 2 O.S. 424 ; Tiffany v. McEwen. 5 O.S. 598 ;

Irvine v. Webster, 2 Q.B. 224; Boulter v. Hamilton, 15 O.P. 125.

before Patent by nominee who afterwards obtains patent estops dower. McLean v.

Lai'Haw, 2 Q.B. 222.

by locatee cannot be resorted to to interpret patent. Davis v. McPherson, 33 Q.B.

376.

by party having no title to secure advances prevents legal estate from vesting in

him by deed from patentee without paying off the advances. Wiggins v. Mel-

dnim, 15 Chy. 377.

fraudulent, Court will relieve against. Bull v. Frank, 12 Chy. 80.

of squatter's right not an original record. McGuire v. Sneath, 2 L.J. 184.

See Jurisdiction ; Notice ; Patent.

Assumpsit maintainable for value of lands sold and of services in obtaining patent.

Kilborn v. Forester, Dra. 332.

Astronomical boundaries prevail over magnetic. Thihaudi'au v. Skeacl, 39 Q.B. 387.

Attorney- '3-eneral not a necessary party to a bill alleging fraud by patentees and

shewing them not entitled to compensation. Rees v. Attorney General, 16 Chy.

467.

Bank mears land line defined by high water mark. Parker v, Elliott, 1 C.P. 470.

See Grant ; Top ; Wateu.

Beach, Crown has the right to grant, to high water mark. Parker v. Elliott, 1 C.P, 470.

Bill to repeal patent against patentee and his vendee, pro confesso against vendee,

plaintiff failing, dismissed against both defendants. McDermott v. McDermott,

3 Chy. Ch. 38.

to repeal jiatent, must show plaintiff's interest arose before patent issued. Mutchmor

V. Davis, 14 Chy. 346.

to repeal patent, not demurrable for not showing plaintiff entitled to patent. Rees

V. Attorney-General, 16 Chy. 467.

to set aside conveyance under an alleged forged power of attorney from patentee not

maintainable by heir of patentee, who died before issue of ])atent. Bronse v.

Cram, 14 Chy. 677.

See Specific.

Boards made from timber cut wrongfully. Crown Land Agent not authorized to seize.

Miller v. Clark, 10 Q.B. 9.

Bond executed before patent, registered after, and bill served before completion of sale

to third party, specific performance of, ordered. Ca'iey v. Jorilan, 5 Chy. 467.

for deed before patent does not estop a deed executed after patent, McGill v. Shea,

2 Q.B. 483 ; Todd v. Cain, 16 Q.B. 516.

Book signed by Surveyor-General with lists of lots granted and names of grantees, ad-

missible, Jones V. Cotvden, 34 Q.B. 345 ; 36 Q.B. 495.

Boundaries, astronomical, prevail over magnetic. Thihaudeau v. Skead, 39 Q.B. 387.

determined by work on ground, not as projected or shewn on plan. Ow(in» v. David-

son, 10 C. P. 30; Carrickv. Johnston, 26 Q. B. 69 ; McGregor v. Calcutt, 18

C.P. 39; Plumb v. Steinhoff, 2 O.R. 614 ; 11 A.R. 788.
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Boundary, following the general course of a river. McTnfyre v. G. W, R. Co., 17 Q.B.

118 ; While v. Dunlop, 27 Q.B. 237.

following the centre of a river or highway. In re, McDonoinjh, 30 Q.B. 288 ; Kaints

V, Ttcrville, 39 Q.B. 17 ; Kirchhofer v. Stanbury, 25 Ohy. 413.

See Description ; Municipality ; Plan ; Road ; Survey ; Wouk.

By-Law. See Road Allowance ; Timber.

Canadian Pacific Railway Company Lands. 37 Vict. ch. 14, sec 8, sub-sec. 4;

44 Vict. ch. 1, sched. sees. 9, 11 ; O.C. 24 Oct. 1879, in Statutes 1880, p.

LXXII.; Canada Gazette, 1879, pages 107, 547.

Charter, Canada Gazette, Feb. 16, 1881.

Cancellation. See Error; Fraudulent; Mistake; Patent.

Case for injuiy by Hooding maintainable by locatee before patent. Miller v. Purdy,

H.T. G Vict.

Claims to lands whether improved or not, Governor in Council has power to adjudge.

Simpson v. Grant, 5 Chy. 267.

See Heir and Devisee ; Knowledge ; Patent.

Colonization Roads, municipalities liable for repairs to. Knight v. Medora, 11 O.R.

138; 14 A.R. 112.

Commissioner for taking affidavits, empowered to take atfidavits only where he can

act as such. lieg. v. Atkinson, 17 C.P. 295,

See liOADS.

Concession. See Deschiption ; Ejectment ; Metes and Bounds ; Municipal
;

Survey.

Confiscated Land, ejectment maintainable by grantee of, against parties in occupation

for 20 year-s. Howard v. Mc Donnell, Dra. 374.

Contract lor sale oi lands by Government, time of the essence. Swing v. Good, 1

O.S. G5.

See Indian.

Conveyance in fee, condition at end void for repugnance. Lario v. Walker, 28 Ohy.

216.

See Heir; Married Woman ; Patent ; Plan ; Precious Metals.

Copy, admitted, of field notes receivable in evidence. Strong v. Jone.-t, 7 Q.B, 385.

certified, of tield notes admissible. Carrick v. Johnston, 26 Q.B. 69.

certified, of patent, not primary evidence of patent. Prince v. McLean, 17 Q.B.

463.

of plan certified by Surveyor-General, admissible. Badgelsy v. Bender, 3 O.S. 221.

of plan with proved signature of Assistant Commissioner receivable in evidence.

Nicholson v. Page, 27 Q.B. 318.

of plan sworn and examined, admitted. Whelan v. 3fcLachlan, 16 C.P. 102.

Corporation, foreign. Dominion Act empowering to hold lands, equivalent to a

license. McDiarmid v. Hughes, 16 O.R. 570.

not empowered to hold lands, grant to, voidable at instance of Crown only, not

void. McDiarmid v. Hughes, 16 O.R. 570.
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Oosts of relator allowed in action by one trespasser against another. Attorney-General

V. Price, \8 0hy. 7.

refused to party guilty of fraudulent concealment, though patent not cancelled.

Lawrence v, Pomeroy, 9 Ohy. 474.

Court will not take evidence or find facts to aid Crown officers in settling claims.

Brousp V. Cram, 14 Chy. 677.

Sec Fbaudulent ; Heir and Devisee; Jurisdiction; Patent; Pautition ;

Squatteh.

Courtesy, hu.'*band of grantee entitled to, without entry. Weaver v. liuryesa, 22

C.P. 104.

Covenants for title work an estoppel. Cassehnan v. Casselman, 9 O.R. 442.

Creek, not a navigable river or stream. Boale v. Dickson, 13 C.P. 337 ; Whelan v.

McLachlan, IG C.P. 102.

Creditors, locatee or purchaser's interest available for. Yale v. Tolhrton, 13 Ohy. 302
;

Feryuson v. Ferguson, IG Chy. 309.

Crown Land Agent, Crown timber agent has no right to dispose of timber on lands

sold by. Alexander v. Mrd, 8 C.P. 539.

held responsible for money paid by a purchaser to a third party on agent's misre-

presentation. McMaster v. (liddes, 19 Q.B. 21G.

Indian agent, not a. Young v. Scohle, 10 Q.B. 372.

not authorized to seize boards made from timber cut wrongfully. Miller v. Clarlc,

10 Q.B. 9.

Timber Agent as such has no power to grant licenses. Farquharson v. Knight

y

25 Q.B. 413.

evidence of, sufficient to prove license. Boyd v. Link, 29 Q.B. 365.

See Enrolment ; Grant ; Indian ; Intrusion ; Limitation ; Ordnance ; Parti-

tion ; Riparian ; Road ; Statute ; Surrender ; Survey ; Taxes ; Timber.

Damages recoverable by party cutting timber in trespass against party assuming fraudu-

lently to sell the right to cut. Fdneall v. Hamell, 16 C.P. 93.

See Case ; Timber ; Value ; Vendor.

Declaration in patent of appropriation prevents the land passing by subsequent

patent. Campbell v. Crooks, 9 Q.B. 639.

Dedication before patent does not bind the Crown. Beverklge v. Creehnan, 42 Q.B. 29 ;

Pae V. Trim, 27 Chy. 374.

of street or lane precludes subsequent grant of any part thereof, if lands sold,

according to plan. Peg. v, Boulton, 15 Q.B. 272.

See User.

Deposit Receipt, evidence of sale. Yoimg v. Scobie, 10 Q.B. 372.

not sufficient to maintain ejectment. Walker v. Rogers, 12 C.P. 327.

without an actual sale not good against a timber license. Wells v. Gumming, 27'

Q.B. 470,

, ' *
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Description according to a special plan, governed by plan and not by original aurvtiy

O'Dotmell V. Ticrnan, Sf) Q.B. 181.

by metes and boundn from Crown Lands Department admiBsible to explain patent

of lot by number and concession. Ilnqartji v, liritton, 30 (^.B. 32',

conuuencing at n point in the water's edge means as it stood at date of grant. Ilir

V. Ifolan, 21 g.H. 30'J.

"from" one lot "to" another excludes both. Ilaygart v. Kernahan, 17 Q.B. 341

general difierent from specific giving more land, speciOc governs. Mxtrruy v. Smith,

5 Q. B. 225.

general held against particular giving less area. Ilantamnn v. Lynd, 30 O.P. 100.

in deed ascertained by reference to metes and bounds in patent. M'Gracken v.

WavHork, 13 Q.B. 211.

in deed of lot a.s patented, afterwards reduced by plan, conveys lot as patented

Maltony v. Cnniphfll, 15 Q.B. 390.

in grant before survey will hold against a ditferent designation after survey.

Home v. Jfunro, 7 C.P. 433.

in grant of land in one concession with metes and bounds overrunning into

another concession restricted to land in the .concession named. Wi'ylr v. Stewart,

28 Q.l?. 427.

in grant taken as correct unless proved wrong by the clearest testimony. Smit/i v,

Mei/ers, 2 O.S. 301.

in patent " all except " certain acreage includes surplus not known to exist at time.

Cain v. Junkin, 6 O.R. 532 ; 13 A.K. 525.

in patent held according to plan as altered after survey. Stevenx v. Buck, 43 Q.B. 1.

in patent not affected !>y subsecpient patent. Davis v. McPherson, 33 Q B. 376.

of a parcel (including a certain lot) being a certain other lot, no metes and bounds

given, conveys both lots. Keatiivj v. Wyaut, G O.S. 314.

of land granted on both sidesof a river giving a well definedboundaryon onesidecannot

be varied by an erroneous reference to it in a later part of the description, or con-

trolled by a subsequent grant of an adjoining parcel with a .similar erroneous

reference in the description. HarriHon v. Frost, 34 Q.B. IIC.

of land granted in a township giving metes and bounds overlapping a town passes no

land in the town. Campbell v. Crooks, 9 Q.B. G39.

of lot with several others as a broken front although in a concession proper, coupled

with long possession confirmed by metes and bounds and plans and records, sulfi*

cient. Juson v. Reynnlds, 34 Q.B. 174.

omission of " more or less " in one part of, cured by insertion in another part.

Cartwrioht V. Detlor, 19 Q.B. 210.

quantity of land in, not corresponding with acreage mentioned in patent, description

will control. Manning v. Ferguson, H. T., 2 Vict.

' unning 80 chains to lands of a person who never had a patent, restricted to 80
chains. Fields v. Miller, 27 Q.B. 41G.

running 58 chains to within 1 chain of land previously granted, the plan showing a

road allowance at 58 chains, does not carry beyond 58 chains, though road not

opened. Crow v. Martin, 22 Q.B. 485 ; 2 E. & A. 425.
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Description, Bpecific, good agaiiiHt gonoral, in suheoquent patent. Dixon v. McLtnigh-

tin, 1 E. cV A. 370.

where genoral, grunts whole lot, but Hpecific l«>ave« An overpluo, 8ul)Hflt|nont grant

of overplus passes nothinf^. //crv, Xolan, '2\ <^U. .'109.

words in, inconsihtent with original instructions to surveyor, field noteb, etc., rejected.

Itoover V. Sabonrin, 2\ Chy. 33:5.

See HOUNDAKY ; MeTKB AND liOUNDB ; MoHE OH 1-KH8 ; PLAN.

Devise in the words " my wife shall be allowed to live on the property during her

lif«!," confers a life estate. Fidtoii v. Cumviinyi, 34 Q B. 331.

to widow for life or widowhood and then over, held good. Nnwtun v. Mursden,

8 Jur. N.S. 1034 ; Ecaiis v. Iloamer, 10 Jur. N.S. 385 ; Coleman v. Ulanville,

18 Ohy. 42.

to wife and family means to children or heirs. McDimahl v. McDonald, 34 Q.B.

3(59.

See Maruikd Woman ; Patent]; Wii.i,.

Dower barred if proceedings not taken within 10 years of husband's death, McDonchl
V. McUae., 13 A. K. 121.

election, one parcel to widow for her portion for life, another parcel to be sold,

widow must elect. Aniisfrov;/ v. Armatrouq, 21 Ohy. 3i")l.

Heir and Devisee Commission declined to entertain a claim for. He Malill, Claim

3 of January, ISG').

not extinguished by conveyance to Grown, l^eyley v. (Itbson, 19 Q.B. 4r)8.

widow of purchaser entitled to, and to six years' arrears of. Craiy v. Temiileton,

8 Chy. 483.

widow of purchaser not entitled to, where purchaser had agreed to assign upon con-

ditions fully performed. Ihtrna v. Burns, 21 Chy. 7.

See Asskjnment; Hkir and Devisee; Ohdxance.

J

Easement, 10 years prescription applies. Oriffith v. Brown, 2G Chy. ri03.

Contra. Mykel v. Doyb; 45 Q.IJ. 05.

EJjectment by grantee of Crown, demand of possession necessary in, against a license

of occupation. Crccn v. Friesman, 5 U.S. 6G1.

for lot patented as in a concession running to a lake failed, it l)eing shown that there

was another concession between the concession named and the lake. Henderson

v. Harris, 10 C.P. 374.

in, by subsequent grantee against prior grantee, evidence not receivable to show

improper issue of first grant. McKay v. liykerf, T.T. 3 and 4 Vict,

license of occupation necessary to maintain. Walker v. Rogers, 12 C.P. 327.

maintainalde by grantee against jjarties in occupation for 20 years. Hoivard v. Mc-

Donnell, Dra. 374 j Fitzgerald v. Finn and Clench, 1 Q.B. 70.

See Deposit ; License.

Endorsement on patent invalid. Contois v. Bonjield, 25 C.P. 39 ; 27 C.P, 84.

Enrolment of surrender not necessary to perfect the Crown's title. Reg. v. Guthrie, 41

Q.B. 148.

*?,
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Entry not necessary to constitute seisin in grantee of Crown. Weaver v. Burgena, 22 C.P.

104 ; Greenlaw v, Fraser, 24 C P. 230.

Error, patents issued in, cancelled. Martyn v. Kennedy, 4 Chy. Gl ; Attorney-General v.

Garbutt, 5 Chy. 383 ; Attorney-General v. Hill, 8 Chy. 532 ; Fricht v. Scheck, 10

Chy. 254
J
Stevens v. Cuok, 10 Chy. 410; Attoi uey-General v. Contois, 25 Chy.

346.

See Evidence ; Tax Sale.

Essence, time of the, in government contract for sale of land. Eioing v. Good, 1 O.S. 65.

Estoppel, covenants for title work an. Casselinan v. Ca^isdman, 9 O.K. 442.

pri'.sunied where deed executed by grantee before patent was lost. Armstrong v. Lit-

tle, 20 Q.B. 425.

See Assignment , Bond.

Evidence, Coprt will not take, or find facts to aid Crown officers ia settling claims.

Brouse v. Cram, 14 Chy. G77.

indefinite, of cutting timber two years before, not sufficient for an injunction. Hugh-

son V. Cook, 20 Chy. 238.

of Crown timber agent sufficient to prove license. Boyd v. Link, 29 Q.B, 365.

of error or mistake must be conclusive, Attorney-General v. Garbutt, 5 Chy. .181 ;

Cochrane \. McDonald, 11 0. P. 202.

parol, admissible to explain patent. Miller v. Palmer, 3 O.S. 425 ; see Brady v. Sadler,

17 A.R. 365.

parol, of contents of lost patent, inadmissible. McCollum v. Davis, 8 Q.B. 151).

sufficiency of, as to appropriation of Indian reserves. Reg. v. Strong, 1 Chy. 392
;

Reg. V. Johnston, 1 Chy. 409.

See Book ; Copy ; Ckown Timber Agent ; Court ; Deposit ; Description ; Field

Notes ; Fraud ; Heir and Devisee ; Lease ; Metes and Bounds ; Notice
;

Onus ; Patent ; Plan ; Possession ; Purchaser ; Recital ; Sale ; Surveyor
;

Timher ; User.

Exclusive possession necessary to maintain trespass. McLaren v. Mice, 5 Q.B. 151.

See Fishery ; Permit.

Exemplification does not validate an invalid grant. Jackson v. Wilkes, 4 O.S. 142.

See Patent.

Expropriation by Statute, transfer not necessary. JValal v. Behrens, 1 4 Ajip. Cas. 341
;

25 L.J. 495.

False impression of a fact not material, not a giound for setting aside a patent. Mc-

Intyre v. Atty.-Gen., 14 Chy. 86.

representations to Government a ground for setting aside a patent. Westbrooke v.

Atty.-Gen., 11 Chy. 330.

See Heir and Devisee.

Field Notes, admitted copy of, receivable in evidence. Strong v. Jont's, 7 Q.B. 385.

certified copy of, admissible. Cairick v. Johnston, 26 Q.B. 69.

See Description ; Survey.
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Fishery, Crown cannot grant an exclusive right of, in navigable waters in this Pro-

vince. Moffntt V. Roddy, M.T. 2 Vict. See Queen v. Robertson, 6 S.C.R. 52.

See NAViGAitLE.

Float timber, right to, considered. Boale v. Dickson, 13 C.P. 337; McLaren v. Buck,

26 C.P. 539 ; McLaren v. Caldioell, 5 A.R. 363 ; 6 A.R. 456 ; 8 S.C.R. 435 ;

9 App. Oas. 392 ; Mackey v. Shermcm, 8 O. R. 28.

Flooding. See Case ; Road Allowance.

Fraud, no evidence of, in purchaser of Crown lands selling his right in ignorance of sale

being cancelled. Walker v. Douglas, 23 Q.B. 9.

See Attorney General; Damages; Jurisdiction; Patent; Timber.

Fraudulent assignment, Court will relieve against. Bnllx, Frank, 12 Chy. 80.

concealment, patent cancelled for. Aity.-Gen. v. McNiilty, 8 Chy. 324; 11 Chy.

281, 581.

concealment though not sufficient for cancelling patent, a ground for refusing costs.

Lawrence v. Pomeroy, 9 Chy. 474.

Free Grant Act of 1868, locatee under, has no power to sell or dispose of pine timber.

Uughson v. Cook, 20 Chy. 238.

locatee, by virtue of Order in Council of 4th October, 1871, may sell the pine

timber, and purchaser may take same after patent issues. Hutchinson v.

Beatty, 40 Q.B. 135 ; Broicn v. Cockburn, 37 Q.B. 592.

locatee, before Act of 1880, entitled to patent free from conditions of that Act.

Dunkin v. Cockhurn, 13 O.R. 254; 15 A.R. 493.

locatee cannot reserve to himself pine trees standing in his clearing. Parker v. Max-

icell, 14 O.R. 239.

locatee not bound to make his clearing in one place, and may sell trees cut in actual

clearing. Cockburn v. Muskuka, 13 O.R. 343.

locatee, sale of timber by, when not in actual occupation.does not affect the right of

a subsequent locatee. Langmaid v. Mickl",, 16 O.R. 111.

locatee, where a valid alienation by, after patent, and mortgage taken for purchase

money, the mortgagee's interest is not exempt from execution. Cann v. Knott,

19 O.R. 422; 20 O.R. 294.

settler, grant to, not stated to be under Free Grants Act, is unconditional. Canada

Permanent v. Taylor, 31 C.P. 41.

Gov^ernor in Council has power to adjudge claims to lands, whether improved or not,

and to revoke an a ppropriation for a religious purpose. Simpson v. Grant, 5 Chy.

267.

Grant from Crown must be of record and under great seal. Jackson v. Wilkes, 4 O.S..

142 ; Sheldon v. Ramsay, 9 Q.B, 105.

invalid, not made valid by exemplification. Jackson v. }Mlke8, 4 O.S. 142.

must be to parties capable of holding. Sheldon v. Rammy, 9 Q.B. 105.

of toll-bridge, toll-road, toll-gates and tolls passes the soil and freehold. Reg. v. Alills,.

17 C.P. 654.

to one in fee in trust for himself and his children passes the fee to grantee. Goldie

V. Taylor, 13 Q.B. 603.

'
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Grant to parties in possession of a road laid off by survey invalid even if possession

before survey. Mountjoy v. Quenn, 1 E. ct A. 429 ; Reg. v. Bishop of Huron, 8 C.

P. 253.

to within ono chain of a river means the water's edge, not the top of the bank.

Stanton v. Windeat, 1 Q. B. 30.

See Corporation ; Description; Exemplification; Jurisdiction; Survey; Top;
Water.

Orantee ignorant of adverse possession, not disseised. Pettit v. Eenard, 6 Q B. 501;

McGillis V. McGUlivrati, 9 (^.B. 9 ; Pettit v. Ri/er.ton, 9 Q.B. 270.

not disseised by length of time, there being no adverse possession. McKay v. Purdy,

() O.S. 144.

not disseised by possession without title, though continued after patent. West v.

Howard, 5 O.S. 462 ; Charles v. Cotton, 8 Q.B. 313.

See Jurisdiction ; License ; Notice ; Reservation ; Riparian ; Trees.

h J *

Harbor, land covered with the waters of a, not subject to assessment. Bujfalo v.

GoJerich, 21 Q.B. 97.

Harbors, rights of public in. Clendinniny v. Turner, 9 O.R. 34 ; Wood v. Eason, 9

S.C.R. 239 ; Holmun v. Green, 6 S.C.R. 707 ; Warin v. London, 7 O.R. 706
;

12 A.R. 327.

See Navigaule.

Hay cut and stacked on timber limits belongs to licensee. McDonald v. Bonfield, 20

C.P. 73.

See Party ; Right ; Squatter.

Heir and Devisee Commission, action will not lie for prosecuting a false claim

before. Shields v. DeBlaquiere, 12 Q.B. 386.

court may set aside patent issued on finding of. McDiarmid v. McDiarmid, 9 Ohy

144.

declined to entertain a claim for dower. Re Madill, claim 3 of January, 1865.

not bound by strict rules of court of law. Scane v. Hartrick, 7 Cby. 161.

report not acted on. McDiarmid v. McDiarmid, 9 Ohy. 144.

See Mortgage.

Heir of patentee who died before issue of patent cannot maintain bill to set aside

conveyance under alleged forged power of attorney from patentee. Brouse v.

Cram, 14 Chy. 677.

High water mark, the limit of the highest ordinary state of the river. Plumb v.

McGannon, 32 Q.B. 8. Grahame v. Broion, 12 C.P. 418. Parker v. Elliott,

l.C.P. 470.

See Beach : Bank.

Highway. See Boundary ; Road ; Street ;
Surveyor ; User.

Homestead. See Free Grant Settler.

Husband. See Courtesy ; Married Woman.

Indian agent not a crown land agent. Young v. Scohie, 10 Q.B. 372.
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Indian Lands Acts. 13 & 14 A^ict., chs. 42 and 74. ; 14 & 16 Vict., chs. 59 and 106 ;

Con. Stat. Can., ch. 9 ; 23 Vict., ch. 151 ; Rev. Stat. Can., eh. 43.

action for seizing and selling timber cut on, to be brought within six months of

the seizure. Jones v. Bain^ 12 Q.B. 550.

not purchasable from Indians without prior consent of government. Reg. v. Baby,.

12 Q.B. 346. Bey. v. Hagar, 7 C.P. 380.

unless where title is not in the Crown but in the individual Indian. Totten v.

Watson, 15 Q.B. 392.

roads through, have same character as in other parts of their course. Byrnes v.

Botvn, 8 Q.B. 181.

timber Act applied to. Atti/. Gen. v. Fowlds, 18 Chy. 433.

timber cut on, by Indians or whites with their consent not to be seized or sold..

Vanvleck v. Stewart, 19 Q.B. 489.

when sold, liable to assessment. Church v. Fenton, 28 C.P. 384 ; 4 A.R. 159 ; 5

S.O.R. 239. Reg. v. Gathrie, 41 Q.B. 148. Reg. v. M'Dommll, 41 Q.B. 157.

Totten v. Truax, IG O.R. 490.

See Evidence.

Indian right, bill to rescind contract to purchase, dismissed, whole estate being in the

Crown. Bown v. West, 1 O.S. 287.

Indians, grant by, to individual, invalid as against the Crown. Rex v. Phelps,

Tay. 47.

lands not reserved for, are public lands. Reg. v. St. Catharines, 10 O.R. 196; 13

A.R. 148.

Injunction to restrain further cutting of timber, refused on indefinite evidence of

cutting two years before. Hughson v. Cook, 20 Chy. 238.

Inlet from 5 to 13 feet deep, navigable water. Gage v. Bates, 7 C.P. 116.

Interest before patent must be shewn to enable party to impeach patent. Mutchmore

V. Davia, 14 Chy. 346.

of locatee or purchaser available for benefit of creditors. Yale v. Tollerton, 13

Chy. 302; Ferguson v. Ferguson, 16 Chy. 309. See K.S.O. 1887, ch. 64, sec.

25.

Intrusion, in information for, by Attorney General of Canada, title in Dominion not

necessarily claimed. Atty. Gen. v. Harris, 33 Q.B. 94

defendant must show title and traverse that of the Crown. Reg. v. Gould, H.T

3 Vict.

" not guilty " does not put in issue title of Crown, but only fact of intrusion. Reg.

V. Munro, H.T. 6 Vict. ; Atty.-Gen. v. Stanley, 9 Q.B. 84; Reg. v. Sinnott,.

27 Q.B. 539.

practice in. Atty. Gen. v. McLachlin, 5 P.R. 63.

venue may be laid anywhere. Atty. Gen. v. Dockstader, 5 O.S. 341.

** !i •

Judgment, action on, may be brought within 20 years. Caspar v, Keackie, 41 Q.B>

599 ; Boice v. O'Loane, 28 C.P. 506 ; 3 A.R. 167.

i

'
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Jurisdiction, Oourt has, to relieve against fraudulent assignment. Bull v. Frank, 1

2

Ohy. 80.

to relieve against fraud in contract afiecting lands of whicli title is in Crown.

Bown V. West, 1 E. it A. 117.

to rescind a patent voidable or even void. Martin v. Kennedy, 2 Ohy. 80.

to sit aside a patent issued on the tinding of the Heir and Devisee Oominission'^

McDiarniid \. McDiarmid, 9 Chy. 144.

not, to partition a squatter's right. Jeiikitu v. Martin, 20 Chy. 61.3.

not, to set aside a grant made with knowledge of all the facts and in the absence of

fraud or mistake, or to declare grantee a trustee for another. Siinpaoii v.

Grant, 5 Ohy. 267 ; Boulton v. Jf.lfrey, 1 E. i. A. Ill ; Barnes v. Boomer, 10

Chy. 532 ; Kennedy v. Latdor, 14 Chy. 224.

See Patent ; Road.

Justice of the Peace empowered to take affidavits only whore he can act as Justice.

Reg. V Atkinson, 17 C.P. 295.

Knowledge in patentee of adverse possession necessary to bar claim. Johnson v.

McKenna, 10 Q.B. 520; Re Linet, 3 Chy. Cham. 230; Turley v. Williamson,

15 C.P. 538. iibe Stewart v. Micrphi/, 10 Q.B. 224; Midholland v. Gonklin,

22 C.P. 381 ; Ilillw. McKinnoii, 16 Q.B. 216; Armstrong v. Stewart, 25

C.P. 198; Young v. EUioU, 23 Q.B. 420.

See Jurisdiction ; Patent ; Purciiasek.

Land. See Claims; Corporation; Description; Governor; Indian; Misjoinder;

Reservation ; Timber ; Water.

Lease of Crown reserve having expired, writ of restitution refused after conviction of

forcible entry and detainer. Rex v. Jackson, Dra. 50,

sufficient to maintain trespass without proof of entry. St, Leger v. Manahan, 5

O.S. 89.

See Restitution ; Trespass.

License expired, holder may sue for trees cut during its currency. White y. Dunlopf

27 Q.B. 237 ; McLaren v. Ryan, 36 Q.B. 307.

not revoked by issuing patent. McMullen v. MacdonneV , 27 Q.B. 36. See Anderson

V. Muskoka, 27 C.P. 180 ; Hall v. Canada Land tD Col. Co., 8 S.C.K. 631.

not revoked by subsequent purchase. Farquharson v. Knight, 25 Q.B. 413.

Crown timber agent as such has no power to grant. Farquharson v. Knight, 25

Q.B. 413.

evidence of Crown timber agent sufficient to prove. Boyd v. Link, 29 (,>.B. 365.

of occupation, demand of possession necessary in ejectment against, by grantee of

Crown. Creen v. Friesnian, 5 O.S. 661.

of occupation necessary to maintain ejectment. Wn^ker v. Rogers, 12 C.P. 327.

of occupation should be issued to every purchaser, lessee, or settler. Street v. Kent^

11 C.P. 25.5.

See Deposit; Hay; Pine; Railway; Replevin; Road Allowance ; Squatter;

Timber.
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Limitation, Statute of, ...in., patentee. IU,ri, V. Pr„UU.. 30 C,P, 4B4
:
U,i.U

V. Dake, 42 Q.IJ. 250. ;.t IS n R
doe, not run a««in,t Crown, or while fee U in Crown «., ';^'"'.';^;!;

131 ; ya»i..»» V, //,.r;,-.r. 18 Q.B. mO ;
/'»„.,« v. Co. « Q.B. 5'

* - « > •

10 O.R. 3S1
I
Daj v. /)«, 17 A.R. ISV ;

.VcLur. v. Black, 20 O.K. ,0.

See UowB» ;
Kabbment ;

Jud«m«nt ,
Koai, ;

Tax Dekp
;
U.b,..

Locaree lay maintain ca,e for injur, h, ...oding before patent. U,V,. v. lu.i,,

H 'V fi Vict

Locatee S« availaUe for creditor. Ta. v. ......n. 13 Ohy. 302
;
^.,«.o. v.

Fergu.or, 16 Chy. 309. 8ee R.S.O. 1887. ch. G4, «cc. 25.

under Act of 1868 has no power to sell or dipose of pmo tunber. Hru,hson v.

Cook, 20 Chy. 238.

Magteti:::—c.. V.ound.rie, prevail over. nV,,...an v. ,«W, 39 Q B 387.

Married Woman, conveyance ..y, good without hn*a„d jonung. «ou,W >.

^
„«!«, 4 Chy. 222 ; Contra, 0,,,« v. McArtkur 30 Q.B. 4 .

conveyance by, to husband, held good. San.h,n v. MM.unj, 1 O.K. 1-8.

power to dovi.c. Mumo v. S»»rt, 20 Ony. 310.
_

void conveyance by, not cured by Statute when poB,e,..on contrary to deed.

Metes anTB;;nl:;:altrontl
crown Land, Department .d.i.i^

paten°!f lot by nana,er and concession. H.jart., v. Br,Uon, 30 Q.B. 3 h

i„ .r^'of .and in one concession overrunning into another concession restncted to

land in the concession named. Wigh v. Slewarl, 28 Q.B. 43,

.

overla;^U a town in description of land granted in a township passes no land .n the

town. Campbell v. Crooks, 9 Q.B. 639.

See Description.
, i m? q«

patent for all the lands. Westbrook. v. Alty.-aen., \\ (^\^y. ^^^-

2M ; Stevens v. Co.A:. 10 Ohy. 410 ;
AUy.-Gen. v. Ca«^o^s. 2o Chy. 346.

See Evidence ;
Jurisdiction ;

Patent.
„„„fUo,.

.. More or les«," emission of, in one part of description, cur^ by rnserfon ,n anothe..

Cnrtwriaht v. Detlor, 19 Q.B. 210.
, t-w • n ™

Ohy. 253.

See Registration ;
Will ;

Free Grant.

% I #

)

r«
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Municipal Survey illegal, one-hftif landliDldoiB affectod not haviii>^ applied. C<>iij)er v.

WdlbankH, 1 4 U.P. .164.

of concnHHion can Im made only whero line was not run in original Hurv<>v or has lioon

oltlitoratod. Fairhnirti v. Siuiilvuch, '.VI t^. H. fiT!} ; Tanner v. IHmell, I'l t^t.B.

5r)3 ; Hi,by v. McJ.rnn, 41 Q.U. 200.

petition for, need not set out neceasary incidenta involved. Itey. v. McGreijor, ID

O.P. 69.

Municipality lian no power to declare true boundaries of a road allowance. AfcMulUn

V. Caradoc, 22 O.P. 350.

haa no power to stop up a road laid out by owners of laud and used by public for

.30 or 40 y^'iirs. Munrr v. Ksqitfis'nui, 21 CP. 277.

has no power to stop <ip a road by n^solution, it must be by by-law. Kron^lnen v.

O'age, 10 Chy. 572.

See Colonization; Roah Allowanob.

Navigable water eonfiidered and defined. Attorncy-Ocmral v. Ilnrriaon, 12 Chy. 460.

Sre lUmle v. Dickson, l.') C. 1'. 337 ; Whelan v. MrLnrhlan, 10 CP. 102.

iishery in private, concurrent with public use for navi^'ation. /ieatty v. Davis, 20

O.K. 373.

inlet from b to 13 feet deep, (hu/r v. lintes, 7 CP. 110,

not where ordinarily I'ordable, but occasionally 4 or .") feet deep from winds. Ro~^- \

.

Portsmouth, 17 O.P. I!t5.

reservation of, in patent for water lot considered. Rattr v. liooth, \\ O.K. 191
;

A.U. 419.

See Fi.sut'HV ; Hahiioh.

Notice, ex|)rcs.H, of unn'gistered assignment before patent has same effect as of

unregistered deed after patent, (iojfv. Lister, 13 Oliy. 400 ; I 1 Chy. 4r)l.

of improper conduct of grantee in obtaining patent necessary to .set aside patent as

against a purchaser from him. I'roctor v. Grant, 9 Chy. 20, 224,

recital of, in warrant, not evidence of. Little v. Keatini/, O.S. 20.'i.

registration of mortgnge before patent is, whether under Heir and Devisee Oommis-

sion or not. Vance v. C'n/nuiinj/s, 1.3 Chy. 2i5.

Nullum TempUS Act does not api)ly to waste, unsurveyed lands of Crown. Jieg, v.

McCorniick, 18 Q.B. 131.

Occupant under agreement with another purcliasing from the Crown declared a trustee.

Dougall v. Lang, 5 Ohy. 292.

under agreement with purchaser cannot maintain a bill to set aside patent to the

purchaser. Cosgrovc v. Corbelt, 14 Chy. 017.

See Pl'rchasku.

Occupation. See Lut-nsk.

Onus of proof in suit, by private individual to set aside patent, is on plaintiff, Mclntyre

v. Attorney-General, 14 Chy. 86.

2 (D.)

1'
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Order in Council that no patents issue for certain lands without a special reservation,

extends the reservation to the lands l)efore patent. Aftiler v. Pnrdy, H.T. 6-

Vict.

See Claims ; Governor ; Reservation ; Revoke j Specific Performance.

Ordnance lands, dower in. Begkji v. Gibson, 19 Q.B. ^^>%.

granted lands marked by the, as necessary for the Rideau Canal, revested in the

down. Malloch v. Ordnance, 3 Q.B. 387.

lands in 2nd schedule of 19 Vict., ch. 45, sold before that A.ct, purchase money of,.

belongs to Provincial Government. Secretanj of State v. G. W, R., 13 Chy. 503.

title to, discussed. Grand Tmnk v. Credit Vcdley, '21 Chy. 232 ; Kennedy v. Toronto

12 O.R 211.

lessee had no right to obstruct road to Niagara Falls Ferry. Rey. v. Davis and'

Fralick, 11 Q.B. 340.

Original monuments prevail over survey made disregarding thetn. Artley v. Ctirry, 29'

Chy. 243.

Overplus. See Description.

Part of lot, grant of, sustained on ascertaining what was meant by reference to plan and

prior grant. Hyatt v. Mills, 20 O.R. 351.

Partition, Court will not, a squatter's right. Jenkins v. Martin, 20 Chy. 013,

Court will not, lands of which title is in Crown. Ahell v. Weir, 24 Chy. 464.

Party without title cutting hay has no right of action against another party without

title taking possession. Graham v. Ileenan, 20 C.P. 340.

Patent, abstract shewing, not evidence without exemplitication. Reed v. Ranks, 10 <

C.P. 202.

acreage mentioned in, not corresponding with quantity of land in description,.

description will control. Manning v. Ferguson, H,T. 2 Vict,

ambiguity in, cured by reference to old map and subsequent survey. Home v.

Munro, 7 C.P. 433.

ambiguity in, other grants admissible to assist in construction. Clark v. Bonny^

castle, 3 O.S. 528.

as glebe of land previously leased or occupied and fee paid, set aside. Martyn v.

Kennedy, 4 Chy. 01 ; Attorney-General v. Hill, 8 Chy. 532.

carries possession with it, there being no adverse claim. Macklem v. Turnbull, 5-

Q.B. 129 ; Weaver v. Burgess, 22 C.P. 104; Cnsselmau v. Hersei/, 32 Q.B. 333.

certified copj of, not primary evidence of. Prince v. McLean, 17 Q.B. 463.

construed in same manner as deed between subject and subject. Clark v, Bonnycastle,

3 O.S. 528.

in tail to appoiatee in fee of devisee for life with power of appointment in tail, held,

good. Scane v. Unrtrick, 7 Chy. 161.

ssued with knowledge of all the facts and in the absence of fraud or mistake willi

not be set aside by the Court. Simpson v. Grant, 5 Chy. 267 ; Boulton v..

Jeffrey, 1 E.ikA. Ill ; Baimcs v. Boomer, 10 Chy. 532 ; Kennedy v. Lawlor, 14.

Chy. 224 ; see Farmei- v. Livingston, 5 S.C.R. 221 : 8 S.C.R. UO ; Madison v.

Currie, WA 10 in 1 Collingwood, 4572-61, V.C. Sir.ong.

» I •
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Patent lost, pai evidence of contents inadmissible. McCollnm v. Davis, 8 Q.B, 150.

mutilated or injured, exemplification should be got. tinyJer v. Barker, 5 O.S. 333.

not evidence of possession prior to its date. Nicholson v. Page, 27 Q.B. 318.

ordered to a person issuing to another without authority shewn for change rescinded

on conclusive evidence by Grown. Attorney-General v. (Harbutf, 5 Ohy. 181,

383.

parol evidence admissible to explain. Miller v. Palmer, 3 O.S. 425.

prevails over long possession even where there is evidence of a grant by patentee

before patent. McDonald v. Prentiss, 14 Q.B. 79; see Fades v. Maxwell, 17

Q.B. 173.

prevails over prior receipt for purchase. Armstwng v. Campbell, 4 C.P. 15.

to construe, reference may be had to papers in Department. Brady v. Sadler, 13

O.E, 692.

under Statute of Uses, use executed. Snyder v. Masters, 8 Q B. 55 ; Long v. Ander-

son, 30 O.P. 516.

voidable or void, Court has jurisdiction to rescind. Martin v. Kenned//, 2 Chy. 80.

will not be set aside at instance of party who knew but did not communicate a

material fact of which the patentee was ignorant. Mahon v. McLean, 13 Chy.

361.

^ee AcoEPTANcK ; Bill; Copv ; Costs; Declaration; Dedication; Description;

EndorseiMent : Error; Estoppel; Evidence; Exemplification; False;

Fraudulent ; Grant ; Grantee ; Heir ; Heib and Devisee ; Interest
;

Jurisdiction ; License ; Locates ; Metes and Bounds ; Misjoinder
;

Mortgage ; Navigable ; Notice ; Occupant ; Onus ; Plan ; Receipt ;

Reglstration ; Reservation ; Road ; Seisin ; Services ; Specific ; Squatter
;

Survey ; Taxes ; Uses.

Patentee having died before issue of patent, heir cannot maintain bill to set aside con-

veyance under alleged forged power of attorney from [>atentee. lironse v. Cram,

14 Chy. 677.

See Access ; Attorney-General ; Knowledge ; Statute of Limitation.

Permit to cut specific (|uantities of timber is not exclusive. Sinnot v. Scohle, 11

S.C.R. 571.

Pine tree regulations do not empower the Department to renew licenses after three

years from salo. Shah-p v. Lakefield, 17 A.R. 322. But see 54 Vic. ch. 7, sees. 3, 4.

See Free Grant.

!Plan,copy of, certified by Surveyor-General, admissible. Badgeleij v. Bender, 3 O.S. 221.

voojjy of, with proved signature of assistant commissioner, admissible. Nicholson v.

Page, 27 Q.B. 318.

of survey altered after survey and before patent, grant held according to boundaries

in patent though not corresponding to work on ground. Talbot v. Paterson, 3

Q.B. 431 ; see Stevens v. Buck, 43 Q.B. 1.

referred to in conveyance is to be looked at together with the description. Smith v.

Millions, 16 A.B. 140.
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PlaJl, reserve marked as such on, cannot be granted to private parties. Sangeen v.

Church Society, 6 Chy. 538.

sworn and examined copy of, admitted. Whelan v. McLachlan, 16 C.P. 102.

See Description ; Reserve ; Road ; Street ; Survey.

Possession of timber limits, evidence for the jury of some right. Whelan v. Mc-

LachJan, 16 C.P. 102.

\^iithout title though continued after patent does not disseise patentee. Charles v.

Cotton, 8 Q.B. 313 ; West v. Howard, 5 O.S. 462.

See Grant; Grantee; License; Patent; Patentee; Party; Purchaser; Re-

plevin ; Right ; Road ; Sc^uatter ; Tax deed ; Timber ; Trespass.

Possessory Title, trespasser cannot give himself, so as to eject one in lawful posses-

sion. Cole V. Bru7it, 35 Q.B. 103.

to wild land may be made out otherwise than by inclosure. Steers v. Shaw, 1 O.R.

26.

Precious Metals, right of Province to, after conveyance to the Dominion. Attij.-Gen^

B.C., V. Atty.-Gen. Can., U App. Gas. 295 ; 25 L. J. 494.

Prescription, window lights must be in same place. Hall v. Evans, 42 Q.B. 190.

See Dower ; Easement ; Judgment ; Nullum ; Road ; Statute ; Tax deed ; User.

Priority. Tax deed over deed under patentee first registered. Jones v. Coivden, 34

Q.B. 345 ; 36 Q.B. 495.

Probate, proof of due execution of will. Steioart v. Lees, 24 Chy. 433.

Public Lands Acts. 7 W. IV. ch. 118; 2 Vict. ch. 14; 4 c\r 5 Vict. ch. 100; 12

Vict. ch. 31 ; 14 k 15 Vict. ch. 56; 16 Vict. ch. 159; Con. Stat. Can. ch.

22 ; 23 Vict. ch. 2 ; R. S. O. 1877, ch. 23 ; R. S. 0. 1887, ch. 24.

Purchaser having paid an instalment, entitled to possession against occupant. Hen-

derson V. Westover, 1 E. it A. 465 ; Henderson v, Seymour, 9 Q.B. 47.

Purchaser's interest available for creditors. Yale v, Tollerton, 13 Chy. 302 ; Fergu-

son V. Ferguson, 16 Chy. 309. See R. S. 0. 1887, ch. 64, sec. 25.

in possession may maintain trespass or replevin, Deedes v. Wallace, 8 C.P. 385 ,

Glover v. Walker, 5 C.P. 478 ; Alexander v. Bird, 8 C.P, 539 ; Henderson v.

McLean, 8 C.P. 42; 16 Q.B. 630; Whiting v. Kernahan, 12 C.P. 57; Nichol-

son v. Page, '21 Q.B. 505.

of Crown lauds selling his right in ignorance of sale being cancelled, no evidence of

fraud. Walker v. Douglas, 23 Q.B. 9.

See Dower ; Fraud ; Free Grant ; License ; Notice ; Occupant ; Receipt ; Ven-

dor ; Widow.

Quantity. See Description ; Patent ; Permit.

Quarter of a lot extends one-half the depth and one-half the width of the whole lot,

and not affected by subsequent grant of another quarter described as half of

half. Davis v. McPherson, 33 Q.B. 376.
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Railway Company, deed to, by mother, bars children's interests. Dunlop v. C.C.E.

Co., 45 Q.B. 74.

statutory right given to, to cut timber on each aide of line, prevails over license.

Booth V. Mclnlyre, 31 C.P. 183 ; Foran v. Mcfntyre, 45 Q.B. 288. See Mc-

Arthur v. Northern and Pacific, 15 O.R. 783 ; 17 A.R. 86.

Receipt for purchase money not good against subsequent patent. Armstrong v, Camp-

bell, 4 C.P. 15.

See Deposit ; Sale.

Recital of notice in warrant, not evidence of notice. Little v. Keating, G. O.S. 265.

Record. See Assignment ; Description; Grant; Squatter.

Registration before patent applies only to mortgages, liens, or incumbrances. Hol-

land V. Moore, 12 Chy. 296.

of mortgage before patent is notice whether under Heir and Devisee Commission or

not. Value v. Cummings, 13 Chy. 25.

See Specific.

Regulations. See Pine.

Relator's costs allo'ved in action by one trespasser against another. Atty.-Gen. v. Price,

18 Chy. 7.

Religious Purpose. See Appropriation ; Governor.

Replevin maintainable by party in possession entitled to renewal of license against a

wrongdoer before license actually renewed. Gilmour v. Buck, 24 C.P. 187.

See McArfhiir v. Northern and Pacific, 15 O. R. 733 ; 17 A.R. 86.

maintainable by purchaser. Deedes v. Wallace, 8 C.P. 385.

See Purchaser.

Reservation in patent by Order in Council extends to the lands before patent. Miller

v. Purdy, H.T. 6 Vict,

in patent of right to resume part of land granted, good. Cooper v. Stewart, 14 App.

Cas. 28G ; 25 L.J. 493.

in patent of right to resume part of land granted, transfer not necessary. Natal v.

Behrens, 14 App. Cas. 341 ; 25 L.J. 495.

of trees notwithstanding, e""antee or party claiming under him may maintain trover.

Casselman v. Hersey, 32 Q.B. 333.

of waters of a river means as raised by a dain existing at time of patent at their

natural height at any time during the ordinary changes of the seasons. Brwly

V. Sadler, 13 O.R. 692 ; IG O.R. 49 ; 17 A.K. 365.

See Navigable ; Order ; Trover.

Reserve marked as such on plan cannot be granted to private parties. Saugeen v.

Church Society, 6 Chy. 538,

See Dedication ; R.S.O. 1887, ch. 184, sec. 503, sub-sec. 2.

Restitution, writ of, refused after conviction of forcible entry and detainer, lease of

Crown reserve having expired. Rex v. Jackson, Dra. 50.

Revoke appropriation for religious purpose, Governor in Council has power to. Simp-

son V. Grant, 5 Chy. 267.
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Right of action, party without title cutting hay has no, against another party without

title taking possession. Graham v. Ileenan, '10 CI*. 340.

of way or road allowance excepted, does not except the land. Wriylit v. Jackson,

10 O.R. 470.

See Squattkr.

Riparian Proprietor, Grown has no power to interfere with rights of. Atty.-Gen, v.

McLaughlin, 1 Ohy. .34.

grantee in patent reserving the waters of a river has not the rights of a. Kirchoffer

V. Stmihnry^ 25 Chy. 413.

rights of, considered. McArthur v. Gillies, 29 Chy. 223 ; Hawkins v. Mdhaff'y,

29 Ohy. 326; Dickson v. Carnefjir, 1 O.R. 110; Maskoka v. Qiii^.n, 28 Ohy

5G3 ; Reg. v. llohertsoii, 6 S.C.R. 52.

River, what is a, a question of fact for jury. McIIardy v. EUice, 37 Q.B. 5S0 ; 1 A.R.
G28.

SeeBouNDABY; Desckiption ; Creek; Float; Grant; Highwateu ; Navigable;

Reservation ; Tide ; Water.

Road, allowance, conviction for overflowing by water from mill-dam sustained through

only ]}artially used as road. lieg. v. Lees, 29 Q.B. 221.

district councils had no power to pass by-laws enabling township councils to sell.

Cochran v. IKslop, 3 C.P. 440.

in patent different from those in survey, patent will prevail. Field v. Kemp, 3 (). S.

374.

in possession of private individual can only be opened by municipality. Curry v.

McLeoil,\2q.B.Mb.

Jaid out on original plan, subsetjuently granted by Crown and occupied for thirty

years and never used as a higliway, indictment for sto|)ping up not sustainable.

Rex V. Allan, 2 O.S. 90.

marked on original plan retains character though not used for forty years. Badgeley

V. Bender, 3 O.S. 221.

may be made from compilation of surveys when not inconsistent with work on the

ground, necessary reductions being made from previous grants. Ilagarty v.

/iri«on, 30 Q.B. 321.

not laid out on original survey, afterwards treated by surveyor of adjoining land as

in original survey, not sustained. Slock v. Ward, 7 C.P. 127.

on original plan is a highway unless work on the ground clearly inconsistent.

Carrick v. Johnston, 26 Q.B. 69.

original, continues to be a highway, notwithstanding deviations. i!<palding v.

Rogers, 1 Q.B. 269.

physical obstacles, municipality has discretion not to open on account of. Hislop v.

McOillivray, 12 O.R. 749 ; 15 A.R. 687 ; McCormick v. Pelhe, 20 A.R. 288.

power to declare true boundaries of, municipality has not. MeMullen v. Caradoc,

22 C.P. 356.

sixty years possession gives title, when another road given in lieu of. Burritt v,

Marlborough, 29 Q.B. 119 ; Webster v. West Flamboiougk, 35 Q.B. 590.
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Road allowance, tiinl)er on, may be cut by liccnaecs, when no by-law paHsed. Bur-

leigh V. Cnmi,b«ll, 18 C.P. 467.

not when by-law passed. Jiarrie v. Gillies, 20 O.P. 3G9 ; 21 C.P. 213.

townHhip may maintain troHpass for cutting timber on, without by-law. linrleuih
'

V. Halex, '11 (.IW. 1-1.

Road cannot be Htopped up, or land taken tor new, by reaohition of niunicipnlity, it

must be by by law. h'rnnabien v. Gaije, lOChy. 572j TiDjIor v. Vcrulam, 21

C.P. 164.

laid oH' by survey, grant to parties in poHsession of, invalid, even if possession before

survey. Monuljo)/ v. Queen, 1 E. A' A. 429.

laid out by owners of land and used by pul)lic for 30 or 40 years cannot be stopped

up by municipality. Moure v. E^iiuexing, 21 C.P. 277.

washed away, municipality not obliged to restore. McCormicL- v. Pel'ee, 20 A.R.

288.

Roads, jurisdiction in municipality, soil in Crown. WeUingtonw. Wilton, 16 C.P. 124.

See K.S.O. 1887, ch. 184, sees. b2b, .')26.

on lands granted by Crown, Commissioner of Crown Lands has no authority to

open. lief,, v. Hall, 17 C.P. 282.

through Indian lands have same cliaracter as in other parts of their course. Iiyrne»

v. Boion, 8 Q.B. 181.

title to certain, vested in Ontario. Rr Trent Valley Canal. 1 1 O.R. 087.

trespass, surveyor of highways had no right to sell. Cl&pi> v. Haight, 19 Q.B. 94.

utied at pleasure for 50 years, but on which statute labor had not been usually per-

formed may be closed by owner of land, when original road allowance opened.

Reg. v. Phmlett, 21 Q.B. .OaG.

See Colonization; Description; Grant; Indian; Municipality; Ordnance;.

Surveyor ; Timber ; User.

Salo, deposit receipts, evidence of. Young v. Scohie, 10 Q.B. 372.

of lands, in government contracts for, tiuie of the essence. Eiving v. Good, 1

O.S. 65.

See Deposit ; Contract; Specific.

Seal, want of, to patent, not an objection, if seal was once on. Todd v. Cain, 16.

Q.B. 516.

what is a, anything intended for. Hamilton v. Denids, 12 Ohy. 325 ; Re Bell and

Black, 1 O.R. 125.

See Grant.

Seisin constituted by patent suo rigore. Weaver \. Burgess, 22 C.P. 104 ; Greenlaw v.

Fraser, 24 C.P. 230.

See Grantee ; Possession.

Services in procuring patent, value of, and of lands sold,, recoverable in assumpsit..

Kilborn v. Forester, Dra. 332. — - . - _ — ^.

Settler. See Free Grxnf ; License.

Shore. Fee Access. *
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8p6Ciflc pnrfonnance of Ordor in Council, Court OHnnot onforce. Siin/mon v. Grant, fi

Cliy. 2G7.

porformanco onlored of bond oxpcuted boforo piit^ait, le^istorod after, and bill served

hoforo complotion of sab; to third party. C<iaei/ v. Joidan, 5 Uhy. U)7.

JSquatter filing bill to impeach patent must allege custom in aquattur'H favor. Cog-

yriivfi. V. Corlifitt, 14 Ohy. 01 7.

has no property or possession to inuiiitain trespass against another sijuatter. Kil-

lichan V. Iloherlxgyi, 6 0.8. 4G8,

has no right to beaver hay as against the licenHO bolder. McDonald v. Jio)il!i'ld, 20

C.P. 73 ; Graham v. lh,'.,„in, 20 C.P. 340.

Squatter's right, assignment of, not an original record. McGuire v. Sneath, 2 L.J.

184.

right, Court will not partition a. Jenhim* v, Martin, 20 Chy. 013,

See Trkhi'ass.

Statute Labor. See Road.

of limitation against patentee. IlarrLg v. Prentis$, 30 C.P. 484 ; Beigle v. Dak>!,i2

Q.B. 250.

of limitation does not run against Crown, or while fee is in Crown, /ieg, v. Mc-

Vorinick, 18 Q.B. 131 ; Jamieson v. Ilarker, 18 Q.B. S'JO ; Dousett v. Cox, 18

g.B. r)!)4 ; Jieg. v. Wi/fiams, 39 Q.B. 397
J
Atforneiz-Oeneraf v. Midland, 3

O.R. 511 ; Ralir v. Jiuoth, 10 O.R. 3,t1 : Pai/ v. Da;/, 17 A.IJ. 157 ; McLure v.

niach; 20 O.R. 70.

See DowEu; Ea.semkxt ; JuuiniENT ; Road: Tax deed; User.

of uses, patents under, use executed. Sni/der v. MastcVft, 8 Q. 15. 55 ; '^.ong v. And-

erson, 30 C.P. 516.

See Expropriation.

Stream. See Creek; Float; River; Top.

Streets on original plan of town are pul)lic highways. Rowe v. Sinclair, 2G C.P. 233.

on original plan of town are public highways, though never opened or u.sed. Heg.

V. G. ir. /?//. Co., 21 g.B. 555.

on original plan of town are public highways, though afterwards granted as mill-

site. /.%. V. Hunt, 16 C.P. 145 ; 17 C.P. 443.

Surrender, enrol meat of, not necessary to perfect the Crown's title. Reg. v. Guthrie,

41 Q.B. 148.

See Tax Sale.

Survey adopted and acted on will hold good until changed by competent authority.

White\. Duiilup, 27 Q.B. 237 ; Murphy v. Jlealji, 30 Q.B. 192.

made after patent cannot affect it. McGregor v. McMichael, 41 Q.B. 128

made after patent in conformity with original instructions, plan, and Held notes

made before survey, held good. McEachern v. tiomerville and White, 37 Q.B.

009.

municipal, illegal, one-half landholders aflected not having applied. Cooper v.

WellbanL-^, 14 C.P. 304.
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Survey, municipal, of concession can be made only where line was not run in original

survey or has been obliterated. Fairbami v. Sandwiclt, 32 Q.B. 573 ;

Tanner v. BIsxdl, 21 Q.B. 553 ; BoJey v. McLean, 41 Q.B. '260.

municipal, petition for, need not set out necessary incidents involved. Recj, v. Mc-

Grogor, 19 C. P. Gt).

of concessions omitted in first survey of township not conforming with tirst survey

disallowed. Keelmj v. Ilarriyan, 3 C.P. 173 ; Eaile v. Crimson, 9 C.P. 9 ; Mc-

Donell V. McDonell, 10 Q B. 530 ; Davis v. Waddell, 6 C.P. 442.

plan of, altered after survey and before patent, grant held according to boundaries

in patent though not corresponding to work on ground. Talbot v. Paterson,

3 Q.B. 431.

private, of unsurveyed block granted by the Crown is an original survey. Van

Every v. Dmke, 9 C.P. 478.

See Ambiguity ; Descuiption j Grant; Municipal; Orkunal ; Patent; Plan;

Road ; Unsurveyed.

Surveyor-General, book signed by, with lists of lotp granted and names of grantees

admissible. Jours v. Cowden, 34 Q.B. 345 ; 36 Q.B. 495.

See Assessment ; Plan ; Taxks.

of highways had no right to sell a trespass road. Clapp v. Ilaiyht, 19 Q.B. 94.

Surveyor's diary with piece of map and trace of blaze with instructions received as

evidence of performance of survey. Smith v. Clanas, 20 C.P. 213.

Survivor, meaning of. Keating v. Cassels, 24 (>.B. 314.

Tax deed not good as against 20 years' possession. Cushinyv. McDonald, 26 Q.B. 605.

on valid sale for taxes will prevail over subsequent patent. Charles v. Dalmage,,
14 Q.B. 585.

time within which may be questioned, two years from date of deed. Hutch inson v.

Collier, 27 C.P. 249 ; Lyttle v. Broddy, 10 O.R. 550 ; Donovan v. Hogan, 15
A.R. 432.

will fail as against patent unless three years' arrears of taxes shewn. Steve)ison

V. Trainor, 12 O.R, S04. Sec Jones v. Cowden, 34 Q.B. 345; 36 Q.B. 495,

Wapds V. Ball, 29 C.P. 403.

See Priority.

Taxes, lands covered with the waters of a harbor, not subject to. Buffalo v. Goderich,

21 Q.B. 97.

land not described by Surveyor-General, not subject to. B>;ll v. Orr, 5 O.S. 433
;

See McOillis v. McDonald, 1 Q.B. 432.

lands in occupation of Crown or of any servant of Crown in his official capacity,

not subject to. ^ha/r v. AS/tato, 12 C.P. 450 ; 21 Q.B. 432. S'lrrnlnry of State

v. Toronto, 22 Q.B. 551 ; Secretary of State v. London, 23 Q.B. 476.

prior to 32 Vict., ch. 36, O., unpatented purchased lands not subject to, until

described for giant, Streit v. Kent, 11 C.P. 255; Sinicoe v. Street, 12 C.P.

284; 2 E. ii- A. 211 ; Perry v. Powell, 8 Q.B. 251 ; Prck v. Miitiro, i C.P

;5G3 : Rycknian v. Vancol/enbary, •• C. P. 385 ; Charles v. Didoui'/e, 14 Q.B,,

585.

:) (D.)
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Taxes, properly imposed for whole year in which patent issues. Cotter v. Sutherland,

18 C. P. 357.

See Assessment : Indian.

Tax sale in one block of parcels owned separately, void. Black v. Harrington, 12 Chy.

175; Christie v. Johnson, 12 Chy. 534; Thompson v. Cohnck, 23 C.P. 505
;

Ley V. Wright, 27 C.P. 522 ; Fleming v. McNabb, 8 A.K. 65G ; Hill v. Macaulay,

6 O.R. 251.

of patented lands as unpatented, void. Si'ott v. Stuart 18, O.R. 211.

of surrendered land, invalid. Mofatt v. Scratch, 6 O.R. 564 ; 8 O.R. 147 ; 12

A.R. 157. SeeJiegina v. Wellington, 17 A.R. 421.

under patent prt-pared in error and never delivered, invalid as against subsequent

patent. 0'Grady v. McCaffrey, 2 O.R 309.

Tax sales, void, cases of. Irwin v. Harrington, 12 Chy. 179 ; Allan v. Fisher, 13 C.P.63

;

Hamilton v. Eggleton, 22 C.P. 536 ; Canada Permanent v. Agneio, 23 C.P.

200. (See 37 Vict, ch. 15.) Proudfoot v. Austin, 21 Chy. 566 ; Charlton v-

Watson, 4 O.R. 489 ; Jt'tf'ery v. Hewis, 9 O.R. 364 ; McK,(y v. Crysler, 3 S.C.R.

436 ; Haisley v. Sc-mcrs, 13 O.R. GOO ; Burgess v. Ban/c of Montreal, 3 A.R.
06.

Tides, common law rule as to Hux and reflux of, does i)Ot apply to our great lakes and

rivers. Gage v. Bate.^, 7 C.P. 116. See Whelan v. McLn,'hlan, 16 C.P. 102.

Timber Act applied to Indian lands. Atty.-Gen. v. Fovdds, 18 Chy. 433.

cut in trespass, damages recoverable for, by party cutting against party assuming

fraudulently to sell the right to cut. Edseall v. Hamell, 10 C.P. 93.

cut on Indian lands, action for seizing and selling to be brought within six months

of the seizure. Jones v. Bain, 12 Q.B. 550.

cut on Indian lands by Indians or whites with their con.^ent not to be seized or

sold. Vauvleck v. Steionrt, 19 Q.B. 489 ; Fegan v, McLean, 29 Q.B. 202.

cut wrongfully. Crown land agent not authorised to seize boards made from. Miller

V. Clark, 10 Q.B. 9.

license covers beaver hay as against a s(iuatter. M'Do)iald v. Bunfiell, 20 C.P.

73 ; Graham v. Heeiian, 20 CB 340.

license personal estate. Bennett v. O'Afeara, 15 Chy. 396.

license, right to have issued, subsists until declared forfeited. M'Arthur v. Quren,

10 O.R. 191.

limits, possession of, evidence for the jury of some right. Whelan v. McLachlaii,

16 O.P. K'l.

limits, transfer of, not approved by Crown Lands Department, title still in original

licensee. Booth v. Mclntyre, 31 O.P. 183.

on road allowances, district councils liad no power to pass by-laws enabling town-

ship councils to sell. Cochran v. blslop, 3 O.P. 440,

on road allowances, township may maim ain trespass for cutting, without by-law.

Burleigh v. Hales, '11 Q.B. 72.

right to cut and take away, after a certain date fixed by deed. Johnston v. Short-

reed, 12 O.R. 633.
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Time.

Title.

Tolls.

Timber, right to float, considered. Boah v. Dichm, 13 O.P, 337. McLaren v. Buck,

26 C.P. 539 ; McLaren v. Caldwell, 5 A.R. :?63 ; 6 A.R. 456 ; 8 S.C.R. 435
;

9 App. Cas. 392 ; Maclcay v. Sherman, 8 O.J,'. 28.

standing, sale of, an interest in land and not a mere chattel interest. Steinhoff'v. Mc-

Rae, 13 O.R. 546 ; McNeill v. Haines, 17 O.R. 479.

upon lands sold by Crown Lands Agents, the Crown timber agents have no right to

dispose of. Alexander v. Bird, 8 C.P. 539.

value of, cut by trespasser, taken by force by another trespasser, Crown entitled to

out of damages recovered by one trespasser against the other. Attorney-General v.

Price, 15 Chy. 304.

See Crown Land Agent ; Crown Timder Agent
;
Damages ; Deposit : Evidenck

;

' Float ; Free Grant ; Hay ; Indian ; Injunction ; Permit ; Pine : Pos-

session : Railway ; Road Allowance.

See Contract ; Sale ; Tax Deed.

See Covenant ; Enrolment ; Estoppel ; Party ; Possessory ; Right ; Road ;

Surrender ; Timber.

See Grant.

Top of bank, grant to the, does not go to middle of stream, Bobertscn v. WatsoJi, 27 C.P.

579. See Clark v. Bonnijcastle, 3 O.S. 528 ; Harrison v. Frost, 34 Q.B. 110.

Township. See Description ; Metes and Bounds ; Road ; Survey ; Timber.

Trees, notwithstanding reservation of, grantee or party claiming under him, may main-

tain trover. Casselman v. Ilersey, 32 Q.B. 333.

See Fkee Grant ; License.

Trespass, exclusive possession necessary to maintain. McLaren v. Rice, 5 Q.B. 151.

maintainable under lease without proof of entry, ^t. Leger v. Manahan, o O.S. 89.

maintainable by purchaser in possession. Deedes v. Wallace, 8 C.P. 385 ; Glover v.

Walker, 5 C.P. 478 ; Alexander v. Bird, 8 C. P. 539 ; Henderson v. McLean, 8

C.P. 42 ; 16 Q.B. 030 ; Whiting v. Kernahan, 12 C.P. 57 ; Nicholson v. Page,

27 Q.B. 505 ; Brnyea v. Rose, 20 L.J. 410 ; 19 O.R. 433.

not maintainable by one squatter against another. KillicJtan v. Robertson, GO.S. 46S.

or trover will lie here for timber cut in Quebec. McLaren v. Ryan, 36 Q. B. 307
;

See Stuart v. Baldwin, 41 Q.B. 446.

See Costs ; Damages ; Exclusive ; Relator ; Road ; Squatter ; Surveyor.

Trover maintainable notwithstanding reservation of trees. Casselman v. Hersey, 32

Q.B. 333

See Trespass.

Trust. See Grant ; Occupant.

anUnsurveyed block granted by the Crown, private survey of, is an original survey

Even/ v. Drake, 9 C.P. 478.

User for 70 years suflicient evidence of dedication of way. Frank v. Harioich, 18 O.R.

344.

Uses, statute of, patent under, use executed. Snyder v. Masters, 8 Q.B. 55 ; Long v.

Anderson, 30 C.P. 516.

/
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Value of lands sold and of services in procuring patent recoverable in assumpsit. Kil-

born V. Forester^ Dra. 332,

of timber cut by trespasser, taken by force by another trespasser, Crown entitled to,

out of damages recovered by one trespasser against the other. Atlornei/-General

V. Price, l.')Chy. 304.

Vendor and Purchaser, cases on damages. Fleury v. Thornhill, 2 W.lJl. 1078 ;

Walker V. Moore, 10 B. it C. 410,421; Robinson v. Harmer, 1 Ex. 850-5;

Worth!nr,toii v. Worthington, 8 C.B. 134 ; Sihes v. Wild, 1 B. it S. 587 ; Bain

V. Fothergill, 7 E. it I. Ap. 168. See Stimson v. Block, 11 O.K. 96 ; Auger

v. Coo/.-, 39 Q.B. 537.

See Damages.

Venue in information for intrusion may be laid anywhere. Attorney-General \. Dock-

stader, 5 O.S. 341.

Void. See Conveyance ; Cokporatiox ; Endoksement ; Exemi-lification : False ;.

Grant ; Indian ; Jurisdiction ; Married Woman ; Minor ; Patent ; Tax

Sale ; Will.

Water, land covered with, carried by a grant of land, Ross v, Portsmouth. 17 C.P. 195.

lot in harbor, provincial Government has no right to grant. Ilolman v. Green, 6

S.O.R. 707.

of a harbor, land covered with, not subject to assessment. Buffalo v. Goderich, 21

Q.B. 97.

soil under, of lakes and navigable rivers, is in Crown subject to right of public to

pass over, and to fish and bathe. Atttj.-Gen. v. Perry, 15 C.P. 329.

"Water's edge, commencing at a point in the, means as it stood at date of grant. Her v.

Nolan, 21 Q.B. 309.

grant to, includes accretions, Throop v. Cobourg, 5 C.P. 509; 2 A.R. 212; Mc-

Donald V. Cobourg, M.T. 7 Vict. ; Buck v. Cobourg, 5 C.P. 552 ; Standhj v^

Perry, 23 Ohy. 507; 2 A.R. 195; 3 S.C.E. 356.

grant to, passes no part of the bed of the river. Dixson v. Snetslnger, 23 C.P. 233.

grant to within one chain of a river means the, not the top of the bank.

Stanton v. Windeat, 1 Q.B. 30.

grant to, held to cover a shoal. Be Trent Valley Canal, 12 O.R. 153.

See Beach ; Description ; Harbor ; High Water ; Reservation ; Riparian ;.

Taxes ; Top.

Widow, devise to, for life or widowhood, and then over, held good. Newton v. Marsden,

8 Jur. N.S. 1034; Evans \. Jlosmer, 10 Jur. N.S. 385; Coleman v. Glanville,.

18 Chy. 42.

of purchaser entitled to dower and to six years' arrears of. Craig v. Templeton, 8^

Ohy. 483.

of purchaser not entitled to dower, when purchaser had agreed to assign upon con-

ditions folly performed. Burns v. Burns, 21 Chy. 7.

See Dower; Devise; Hkir and Devisee.
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Will, absolute restraint on alienation in, invalid. Watson v. Wooi/s, HO. R. 48.

after-acquired property did not pass by, because testator had specified the subject of

devise. Croinbie v. Cooper, 22 Chy. 267; 24 Ohy. 470; Vandckle v. Vanaichh,

1 O.R. 107.

appointment to one not good where words in, are *' anionp;st their children." Ontario

V. Pov^ersy 12 O.R. 582.

bequest by, out of realty for a college, void. Ferguson v. Gibson, 22 Chy. 36.

charge in, of debts on land, implies power in executors to sell, (hnmmet v. Grum-

met, 22 Chy. 400.

devise in fee with condition in, not to sell, but may grant to any of children, a valid

restraint. Smith v. Faught, 45 Q.B. 484.

devise in, subject to aimuities and payment of debts, devisee under, can make a

good title. McMillan v. McMillan, 21 Ohy. 594.

devise in, to son for ever, wife to have during life or widowhood, and if son die and
'

she marry, to come to brothers and sisters ; son died, widow having previously

married; held, widow heir to son. SneJl v. Davis, 23 Ohy. 132.

mortgage on land devised in, payable thereout. Mason v. Mason, 1'5 O.R. 725.

of land not owned by testator, evidence of intentiorf not admissible. Summers v

Summers, 5 O.R. 110.

probate proof of due execution of. Stewart v. Lees, 24 Chy. 433.

right to redeem in, equivalent to right to puichase. Stevenson v. Stevenson, 28 Ohy.

232.

See Married Woman ; Patent.

Work on ground determines boundaries, not as projected or shown on plan. Owens v.

Davidson, 10 C. P. 302 ; Carrick v. Johnston, 26 Q.B. 6!) ; McGregor v. Calcutt,

18 0. P. 39. •
Writ of restitution refused after conviction of lorcible entry and detainer, lease of

Crown reserve having expired. Rt'x v. Jackson, Dfa. 50.
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