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DIVISIONAL COURT.

8EI'EMB1 CIGTI, 1 112.

1)AVlDSOX v. PETEJIS C(>AL CO0.

3 0. W. N., 1160. A 0i. W.N.3.

Neggenc-Mate- ad scrriat--tin4 Pur tacraithu Expwoiv -Unguardid IecreptavWci aume of leilury»Nlg , ofSertrrapt-Findrgso aioct of Trial .IudvÉ-Appfgl.

Action unkgr Waknn opnainAct for dla.maKe forpeeniinjuries sustaimed by plaintiff, a quarryin, by the expia.-idn of certain bIaIsing powde-r, allevg(d ta av b(rneu by ilicnelgnc tfean. Th., blasting pode ws carrlij in a pail,bult the evideni-e qhemwed that plaintiff had lett it wýithin twa feet oft le mparks frum al fusu whlvih lie liait ignit-,d ta tire a blaust.Mt'.oc<,C.JExI..hd ibiat mhile dofendants were negligenitin sUpp)lylnig onty a paît in which ta oarr y llatlng powdc er ethOerieog igtenes. ut plaintiff ami nst thart ot dlefendants wAns the caluSe otthe, lieidient.
Action dismissed wlthout ces
Di)isioNAL COURiw!riused( appeaj frani ahove judpuenf-it wlthl

An appeal by, the p)Ilaintitf froiii thje following judgMont Af
110XN. SuM W'm- MULC ('XJ.Ex.1).

T. J. Bain, for t'lic plaijntiff.
'A. J. Adrofor the defelldalis.

11oY. SutWM MLOKCJ.x.).(2t April, 1912)
Plainitiffwuq in thev rnoyetOf denatsWaLS injured
by lui explosion of laititi, powritr contairîed iii mn open

pail, and brng lti,ý action under iliv WVorkimii',(3tpe
sation for Injuries Act, for dainages bvausu of >uch iinjiirv.

T1h0 de-(fondanltS oprt S tOneV (q rryý i11 the( toWnsh4ip
Of Caledoni, and at the imei o! the accident plainltiff wva-
engaged as. mxie of their iyesl] guttifig olit. atone."
Thia work wa.s acnpihdby drilling bolus 'iliii teat
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il, platiue a-rîg thei wvith blasting powder and exploding

()n ýil. I Nomiiluer, 1911, plaintif along with two fellow-
uorknwnri Forhie> and Ford, liad drilled( al hole in the rock

whx l[jîultiti prceeito tie lat, mt 's shop for powgder
aiîd f uie, and flling a paîtl witli bla stlîng powder carried lit

iaIorng- wýTl l aýi col t[f ( fusu to. pacu wlîerv thie liole hiai
Lircu driicd, d tlîert, plut ilii the cag.Whcen the fuse

wiIs ablout rcd o be( lighitod Forbesý leftI for the purpose of

plainii %,as >t1ill working at the hll, andii Ic-ordfing te,

Fores ex i idnc htail with tilt unusedu( portion of powdIer

mIli it ,~ oii tht, ground wlitin rac of plaifttùff, and

Forbes-, , \i ia curtomary*,v oirered to take it away, buit plain-

ltf duclillillg. theft bevngta e Colld 111a111gc It
hiuueîf Whrn Frbe iha gouie ai)out I0 or1 5(l yards; f ron

the liole lit, t1urue1d aroundl and gAbservinIg al Clolid of sninke,
tiloughi thlt- blast hiad Iiot golne off, rundto) plaintif and

thîidimg iiii injuri-i byv thtg, epoinrm edIiui te a

The eliec cliairgfi aIgainst deednsis for StlyýI-

in a uenpail Mn which tg, hialull e blasitinIg powder.

Tlut paîl Mt giuesIti was lnet, li IIy oni l a propetr vee

for- the upi ei>qusin Ail attentpt \vas inade, at

t1le trial 14) falncl upu»m plainiI tuirlinvilt for ils4

uisi, bult I filli tialil 1h was supIedj[I1 Ildfndn~ of theur

oU Il Inito1li. Plitifi use(d Il, l'ut thlat (set did flot re1leve-

ilt-fg-it4ilit <rom1 puirfoiuinîg ghei dut siipply\ a il roper

pail, allilîtyev II)- vonideru, 111-glîgent Ini ne(t îin

But 11 phitt 1111 Ir11 e1 w th1alt suduf 1 14'glig'ce wals thle

du~ il- 1f bu', l , lu l l du' il> lia h ( dob '11t 1 P llaitif N%.a - 32

;1îu~ 1- 1 lw1iuî li1ai g l1i ear pract ical v \perce als a qularry -
il ra. ) h Il In ril liug I aml1d ba't 1il g, ami fuilly kncilw 1lt!

dage te, l l'ot, f 1114e arh, Iuand)linig of blastIngC
puwcr. W'hn eugacdon behaif of defendanits liothingÏ

wais said i- te hîs4 diesý, sudii fie monsidervd Il inif engqagedl

asý a labeuIrit' net te) be, valId upon to performn theg work of

bl1ig Later oin, howvr, at the reuiest of thIe fore-

Insu h aLise did b)lssIiing fer defendanits,
A, 14 Iiow tht,. acc-idelit in usto liappenedIf'i plaiîîtiff'i8

f' sdiic is tel tht', elffeet that after lite put tlle powder mutu

hl'oe lie lsced'g Ill. pail abloult 10 or 12 feet alway in the i-

rttteilit- ltileuîded te mut, 1.ýretmne to the luele stfire tu>
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the fuse anîd inu runîng aoay <toped et piek up Oie pail
and the powder CN)loild. lUs theory is Mhaithe explo-

siun wvas caiîsed either Y- a spark diret froin hfue or a
spark wlîih lîad lit upon Ili> cl'othes andi f'alleîî into the

puill as lie slopped to pick it upi.
The evidene cnvtîe Ind that plabinît if d noi lI the

pail in a place of '-afety 10 or 12 fee-t awava. but-dp~w
it within ari-n's leghof the liole iniiiuesion, and that Ille
explosion was caused hy sparks living froin flt lighted fuseý
directly into the pal.

1laintiff tLo1l ob when beîng taken houle afie the
accident, that sparks liad flown from the fuse into the pdail.
When Forbes left the hole plainib wasiý -tilI or al it,
and the pail w'as standng wiihi Ai reath. Ford, afier
the accihdn, rejoined Foresý ami plainti, ami Ciér the
lattvr tloi l'ores tMat flicpwe auh 'r frowIntu fu11-.

Thoîinas Iorrison, dpfendant's frnui, was exainiui
as a itness on1 their 6e1a4f anal thmoui bi, nîanme of givînig

vdneW'a> unaifcoy I ano ay Ilis evdnc as
iînesrvngof eredeiîwet. ile te'-tifieil that plabitiff toldi lm

the pril mus within a foo or a fot and a IfU Jf the Jile
and Ouat tie exploin ws aussi by sparke frmi thie fuse.

'Johin Backus, ainoîler of defendants' wlitnsses statvd
that in answer to a quetioni of how t1W identk'l hlappetned
plaintif replied tliat lie had plaei è tonea te, fleur the
hol, withi 18 inclies or 2 feet; that Backus asked hiun
if lie thought the accident woul have happvned if the lui]
liad been put behind plainiif, ~i he suid Il.e Id il ot
thînký it, would.

llarry lloskýins. aInoîher wts for the( defence,. smorC
tMai le appeared on thie seîîe Amlri v fter ilintilr i%»r,
when plaintiff >tatedi hat hc lie. lit thu funse it **Pit
iiito the pail.

D. Stewart and Williuni swcaton, Jr, ienesed 'ne as
not bigtruthiful witnesses.

P'l;iif denie huing d anlyole thai the11 pail was
left wvitiîui twud or thiree fort odf the hiole, lat Forbes

oferd rerniove the powmder and oiL At inoio plainitiff
oilly il ]lhave ioed bbe psuti 10 or 12 feut fromil the

h1ole, and givs as a reason for- uzot retvnt f;1rther îlwth
fac.t biat bhe holv mdu a dlamj>i olne uind bbc pvdom r if ullowedi
t(, reillain very' long inth lit( ole monil beconie ldoo dlaîip auId

mdo explode. This eminatiiiion <i's izot apea o nie sail-
factcory. The bMoe in quesio ",' comp, bu il hud oeil
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dîrlid mit withl ilust by' Forbe.-, ai after Ille powder ex-
plddForbesý rutuiriied a iitaiiceg of 4< or 50 yards and

rmvdplainitif! to a place of safetyv. 1-p to thli? tixule the
bIast hlad flot g-oîlet o1f, wieh it did latur, litt whleu dioe.s not

lippear. Still f rom %hat ocurdil is ulear that the (011-
ditionis wutlil hiaýv pernitted plaintiff to have placedl the

pail ait a ýàfe itac from the hole, if hie hiad so dlesired it,
without any ' risk oif thie charge he(omiig too) daiup;- and

fuirtlirwthr Forbes. did or did flot ofter t4o takec the pail
ayphlintilf cou)ild hlave liad Forbes remoove it if lie hadl

m> desired.
A numbei>(r of sam pies of the coil uisi ou the ccasion

were producied in Coutrt and igiiîtei. l'he fuse iS in the

centre of thle C-il, ai wheil first lighited a Shlower of SparkS

fiiw fromn the E-ld of the coil, buit nef sp)ark kept 1ilited a

iitalwe~ (if twib fet f rom the pointl of origiln, and whell the

fîrv icf thv ful'se eede into the roil two or three juches,
wlmioh i didl ili a uouiple oif sconids, nio more sparks cme from

Ilhe coil. Fuihelir, the sparks were very« sinaili, and mnost of

Ilheinl died ait the very end of the. (oil, none remnaining alive,
as already o bserveoi, a't a point tmo feet from the end;- and 1

kinl satisfieil that kit tlle time 'of the explosion the pal wîth

its vonitenits o!f powder wumý neuirer thlan two tt to Ille sud ot

the burniuig fisse. There wais nei bed(y te the gparks, si)

thlat evein if aided by thlt wind thley woili expire beferv
travelling tont fret.

Frum the evide[ice 1 efntertin no donbiit that pWantiff de-
poItllte pail witini a foo)t or two of the. fusec in the hole,

suid tliat time mjparks from the. fuise feul int- thle patil suid thus-ý

cailmsd1 Illexpoin Plaintiff's theory thaût 4sparkq iiyit

hiave adhiered to ie sleeve Auid fallenl imito the psul at a dis-

tammos't frein1 thle 1101 i4 Ylot upotI) 010 the 1dne he

spsrkms would neýt Il%(' l1o1g qul.lll Thle evidecev als to

wl t lt- simili sparks would igniite v rl appairel is

uontictng.Frtflf thev poraciical test mnade im Couirt, it if; clear

tliat ile sak kp alive diiring- the tuime requiirsd te go a
disan e t îwe fret frin thef poinit of ignlitiou. Fulrtilier,

ý1uIli4iv1lt turn4 dlid flot elapse be'tweený the ignlition e! Ille
fumeti suld the. explosioni to have allowed immlediaitely oif plaifl-

tiff's clotliuig te b.v me far consiimed,4 as- to fali away iii sparkLs
Timers is ie vde whatsvur t4e sho1w that Ilhe p)lailtiffs

olothimig wass set oui lire or that snyv sparkA lit, upon him

dulithinrg. The0rs lis ample eieehowever, thiat the. çparkg
tew dirt.ctly, frmii the. fuse- imto tii. paiR.

[VOL- 23
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Ilaving regard te plaintiff's experience as a quarrnlmaii

perfectlyv familiar with the danger inicidvn to te ie use4 of

blasting powder and of fuses, it was, 1 tinik. nelgucoi
]l., part te have deposited the pail m-1ihini reah c t

falling sparks. If he bail used proper i ae hule would haveý

placed it at a safe distance, and tbi, accident wvouldl iioithv

happetied. 1, thekrufore, think, his own lice wail Ile

cause of bis inijury, a .nd that, thrfoe l1-i. not itdt

recover. This action 15, therefore, hiu'.dwtu e,.

The appeal to Divh,îinal Court f rumaoo udnen
heard 1,y lo-N. ;SmGEIIL} .eonio. ....

lioN. Mit. TIUSTICE BRITTIFN, anld 110' MR. Jusic BIDI>ELL

on the lCth September, 1912.

T. J. Bain, for the plainitiff, iippîwllant.

A. J. Anderson, for the defendanlti;ill, r~odn

THiiR:i Loi>uîP V(.),), ti',îni1S-;ed jjteapa itîcý

MASTER IN ('HÂ3Bfor S. fErBE «0u 1912.lan ')5i'

h, . W.m a.90

for dan sfiqr fiiltur.o to ;ive a jo ti o roidk .ud liot posild N e 1w l
foundantimn of a r 4ilin la-epe"'t f4 the nu- th' ubfiiintter Jf
the option, Allg VRCIII04 Il liS pendra iig eld 2i nnt-4 ih 11- i th voN101

ieed nt 1111ny .e
RurddFt v. F'oder, G O I.. IL %V, O W R. lq42; 74 .B

7:1 (). W. an2~, ud Brok v. Crwf,,rd, 11 4). W.* P. 11T
followed.4l

Plaintif!, a rval e>tite age-nt, tn l1ti u't last, !-1, n

at writ clinn uuflsif t o 9,iHO nd

on $460ada certificatv of IF>,, arn aaî'

the properties in queliStionI " aIS 1(u 111P îee of defendpanta,

or cither of them" iii the iast half and nrl~~sel
quarter of lot 6-mx sFeeoîîd cocesin e ofYug tr',

counity ofrK-n Ili lotsi 111 toýý0 tii ho111'uîe n an
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148 ii rci~1v ivision oif East 'roontiio. A certificati- was
flbtaiud l dreiserd Pefntiits inow moved to 'acate

J. P. Rof,w or 1 ufqnd]aits' iotion.
J. .1. ilîbrforthe plainill, cenýitra.

C'uir SIAm;ivTr. X K. . sin The otrn fh peu dens
is fIIllv oî,icc iiIrc v. 11afad il0. W. R. 143.
Il'lir t a a p t4) liat te haveo a e-rfict of lis
pundfens eocdadtednis -us -lit,\ uleiarly t hat theore
il Mill (,;Il bie no vailid d-aimlu rein c of the land;: anad

that th poecins-e aluneg thie reitai of the iccrifl-
cate, but al.e flm-c daim oif mich-l notice iiigie by, such
( krtiticate -arel ani albuse of tilc p)rDuces of theg ('ouirt. Tiat
(an cidy hgun by poigthat undler nuq possible circuni-
staricis eau Ille facts as set eut Ii ii h plealing givî,e any
iiglit te ilic- plaimîtil! iin respect of theg lands In quest>tn."

'rhc nticet of motion was >ervd on 25hinst. The Plain-
tiff'> iiiitvpactl a (asý is ietrvtil)that

tueutorcmnutof the %%rit did neot eurnplyi what was
i.vb Bevd, C.. ti$ear v. Kene ? 1' . F., at p.

2 715 Whevrl, flit pla11 intl sce 1 to registe(-r a 1 .s pendensý 1w
sliould be or prgecise, tîail ilu Ordinaryl caes and by ViS

endrscwntliic shoulld lu gecrllv tu goIndsý of bis1
claiîîing n mnt-st in Ibev laids.-

lithurcupoiî, u 27hinst.devrca ttnutf
ilu. Ilgn inhichi aCter oet ut vi-ry filly tlu faits on whiulh
thlims t) c.1on Inissionsl are aci paragraphi 1g) it is

11llged thiat eenat agrecil tI plaint iff al teil dayi
opio (ruiîîig frein Augusit lst> - te sdI1 tlie balance of thel

farm, ndale-tter %%as dlrawn upi te iitha te whiehl defendiig-
ai NlWhie took pojssession of and agtrcedt tg, signi and
Ia) dei\ îan Paidfordl sign and biaud cicr ta plaintiff

whlich was neot lit banded over.
Paragraph 1 1 furtber llge rfs il y defendants to

sigiu tili opltionii.
\otinlg is sid ats to) Iany «i a Vgeîeti reýspect

cf( 01P Richard 4:trelt-ad s to hs Uc rttct
sboud eetail b vnaitttgi

Asungt1ilt afrifee cf lis p lendens is4tued oni a
deetveendorsenint ea o ehiiatdb a sufficient
aleil il aStaltemen(ýt cIf daIimI (sýcv ShpadV. K-enfedy,

sunpra, 11t p). 211) t.heire is at nîcst liene nething deifiniite, or

[voi,. 23
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pretie as to mvhat " die balati, of the, farim - \\;i. Il 1- no-

uwee stated hi die pleading.- what qI1antîty of land ther was

il, 11w lot iii questionil I caniot gathier whethr th pur

casrwas to have first 50ýi i-r,> an, hn 3 or xý1at the.

niegotiations contcrnpatedl. Nýor are the, -)i acre- liýp'etld.

'l'le '.3 acres are called the east 73 acres, but tuit t,-, is

>iurelv indefinite.

For addition to these difficultîes the sfaîinnt of claitît

itself statnes thiat no miemorandum îin wriiUng wa. ehre

or signil by defendant, ami in lhe 5th claus. of tu~ prapyr

for relief "dainaiges for rfubiml In dli'er written option

agreed on" are properly clainiedl.

The registration of the certifiate of &s ;wnihs in the

presentf case is another aittenîpt te o Ili\dat it %\i lsîincty

saidl could not be donc inIi teaaoou aeo Borrdle!t v.

Fa de r, 6 0. L. P. !')3 2, 2 0. W. J'. 0 irod7O . 11.

7,3 0. W. R. 2,,9,

Looking at dhe matqerial ard eseially at il), 'tatmnenti

of dlahil telf it rceins to mie that lue prsnt i, a case àn

which " undr no posible cireumotnme ean ihe hact as Mc

out in th, plvading give any ryigh te tue plaini àn rspet

of the laîmds ini question? Xroc P. Crawford, supra, at

p. 147.
T1he certiflcate will, thrfrbe \acated wit cosîs toi

ilefeidant in nv event.

M1ASTEU IX (IIA)InEUS. OCTOUIEU InT, 1912.

BATIBER v. IIOYAL LOAN' C A 1N S OMPANY.

4 0. W. c. 1 1.

A r hiitct, forrt Fc< a.

Molïtiobn bv <kfendanHits for leav lu a>crtini iwiwe>a iflb Court*1

and iwterhead 1%e Hammi W,~ lbroiglt b>' ank arehýit.ei U. ree"Ogr

fve for flerv iea, and deednMs diput hWm retine vlai"in that

anoiïthi-r firin of Hirebiteevts Nvere iei mily1 p.erannal with w l h.v hild

iiiriied in t, o li ihe>' wvre Iabie I he'y aeri idy înve

to halve the l fitnrtir muade efnat' t10 h io in thir st'ead.
MÂSTER-N4'liAM igFit ilizitht ihlere %%.aa wAothir hoimdia

thnt defeindatlf mlight m4t hi- lable to bot1h parîlea.
Re &otiis .4w&reaa dtHje 14 O. . 'l. t, nld R' '4Hjtk

Bmmdcatt 2 O). WV. .3I . foIlo.wed,
Motl)ion lamis with loatS ilea~ tto phiiiiiiff. jiqUya1ýh fiirth-

with to third parthea.

19121
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Thisacton ws bgun n lth April and wac4 brughet Wo
recve $,OQ aleedlu. be duceq talintif foir hi> services; as

arqliltcet lin oncio i a buildÏingý ereted fur defend-
aiin lityN oýf atod

ht appea;rs asý weli front tlle statelient of c-aim (deiivered
l2î~ Sptmbep.as froin the affidavî t of dJEfendantm& Mail-

Ill tai ('hapianl ýlIIn Mi Gitliin were aiso 0mo11 o
this vo rk. Whethler plaii1f! wails tlle pri ncipal, antd t he
aIliers were assocKiate1 wvith Joint or vice rera cannot be now%%
dleterinted, Plaintif! ae&8ertedf the former and defendant,'
managerir the latter. It wvas ugdmitted bY ba)th sidles thlat

beoeactlion diefenIdaInîs paid C'hapmlanl auJMciill $2
This mas willhmit plainitif's consýent.

Ikfendants admit beinrg 1 ablle for a further sum of
,923.05, which amomnt with $925 ici 5% on $36.961, whîch

they.% said waý thle total e.ost(ý utl theuildinl-
ThPis balAnce4 Was, Plimed(M h, v Chapiman and Gifn

Their claim wasi supportfed byv a resýolutioin of dlefenidant coin-
painY of l8îJh Marvh. stating thiat " tiis bo-ard hias no agree-
nti noir arranrgemenwit wîth Mr. Barber <litif!), and thlat

hlis concinwithi thr piropotsitioni was a malter entirely
beîwen hl a?11 (hlapînanII ai MGfln amli filial]ly Ihe

huaIrdl l14.d t'ilitl'laul and MIC; iii epîil for rsis
and they were hierecbY urigeld ta fiish4 the work withlout delayv.

Thiseoninnd aloter of ]a]ch li, of defendants'
taagrtio t'hilpilan suld M ifhtto thle saine effeet. It

ise, said: Su, far asý NIr. Barber is octreif you
o,1oCse to take Ille repnabiitf taking1 the work, oui of

bliS handIfS, the hua)rdl will not initerfer-e.»
1>f!nat înve lu be lilowe to pay inito Court the

admitted lae anid tai 'mie Chapilanl andi McGiffin madle
defendIjganIts Ili Ilis ation instead of the comipanly.

0. 1l, Kilig. fcr thI efnans motion.
JI. (hraysoýn Smjith. for thie plaintiff.
Gi. If. NJ•iinîer, K.. for Ciapmiani andMoilin

CÂRTWrnI ,(,.., MSE -The case most akin Wo the
preen le .&U* Ariericaren d ~ Rya 1 0. W. R. 685-,

wlierv e ii cses are penrhaps ýuiikiienit1y citf-d and conozidered;
as wel ii a ini Re SmiU. d- Bennet, 2 (). W. R. 399. Apilplyo-
it), Ili pinciplij( tao le dduoed( fr llte authiorities, 1 do
notI tmik Illeii motioni can bce grammted.

[VOL. 23
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It i. adiiîitîe bp defendant nmanage Mhai tA, pain
ma>. wih îlir knowleýdge antI cosn soiau1wt hap-
illan aili NicGifliri Up to a ceýrtain stage, and1ý that tbevý

sub6eque tli îsniised- plaint i f with th efnan eqw

Jit nay he tat defendlaitz hav îincurr,,, a Iiabulitv 1oit
phlai and ('haptniaîî and M,-Giflin aý iii I?'ScIs

Avrricarn & R al upra. Iîere the uoilpany asadrimd
laiivto (iiapinan aîîd MeGiflillb he f erv ýuonidr

paylinent mlade to thcmn-on the Other band, is; th, v-ry ex-
pliait tenri fttrslui f the huar1Of% d uf dreu-pv
nt the ýpecil nmein of Is8îl Mat-ch. TFhere it ma- rail

MTat it uns the persige of Chapmnan anti 1cMAfl' tin
and the nt of thevir prcliiniary design that finally eîe

iho board iii appoiniting themi the rhet for- tlle id
ing,: thiat thlis board lias no agreemenknt or arralngemnt1 with
Mîr. Brbe in regard to thie matter," etc-., a, 4puuîed aoe

Ini 'iw of tohilouw (.an it be, >aid thlat tho derendant
comnpanv stands nleutrat? It asplainly Stated that Chap-
ian anid MeGiffin are the only archiitects it recogniAs, anld
it diseiains anv reation with B3arbecr. This nay b e iti

corec coclsio, ut, it is not a case for iterlesdeiiir. Ji
inay be very dictastefuil to the cornpany to haeto deiftendg
an action hi' Barber. But miany persons have toudrg
simnilar ;tttack-s andi soinetimeis by plainitifrs whoartlnilv

wortles. The miotion is imeedwithl c.Sts to plaintiff i;i
the c-ause and to ('h1apilanl and MeQiflnihwýitil afier txa
tion unless defendants cos n to hir being ie ai $21)
Statemient of feinl h (hedliver(d in a m-tek,

Sce Rée Elqlie, S 0. W. B. 33-299. Th'le fut-ther L1istory
of thé, iatter at p. 31, 911, sws that here %h defendants
cani stil i brig ;in action ot interpîcader if so aiseoe
9 (). W. P,. 614;, for the end of flic case.(1
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DIV$J0AI.COUIZT.

SETEBEt2UrHI, 1912.

WiLlA~lSi.8ALER& KAJIWICK.

Itusdur ~sr~i Ja<atia o $urvyr -Lake not Naivîgable
lI>r idiong Lior,1) te/, qwi' -Nortl aid south f Haire8 of Lot.

Avinfor i dlaa ion tat plaintiff %%las owner of a certain
po i t L.ut 1ý,nd o.Tp). of V'Immner, diti f dIIgonial and

fo ninjuioni, r-estriingiI ld-fendaniit $atrfrom trospassing
theýrvn. P';lait and detednt 8itern wre resptively- the oner

unde1-r Cruwni zrants If th,- nu.rth anld suuthhalv of the said lot 12
unwbk'h %%as aljtuaret a iaal lake- kno a Cariboui Lafk, abouit
In miles lo ngI ý 1 wtt a1 depth vr.%i g 1p tu 40 A fouot, ilud %%Ilicib haldi nuI

nIaingablP Iiild t nur ouies [>efI-indant Salter bail iad i hait of
th lo ,t iinr.eydlý witlbuuit inidlingi in i îiher liait thie land fcovered li.

the wat-cr ut ilhe Jake, Mvhh gave loin eonuiderabil more dry viand
thain if iliv land su cvre by wat.r hald been-i inoliudtd, anid this
suirplus %%ys h Ilan laii dispuite.

8~ru, Dtr.CoJ,.hvd, thant Caribpou a:ke- %vas nutnaibe
i% ite-r wNithuai the m iiniig ut I 1eo V. e. G. anldi Ilat therturd lin 12,
ubouili Id e dli vif]d 1 %ailng i ou regard l Ui1c ind gcovered by mwat Pr.

leus "Av%. Iur0t,01 (Ji 17 J1 C' . C . P. 195 f(uil wePd.
Jud 1gili' 1t fo r p 1 laint1 if t l vo',ts.

%Itso~. C oir tlire bv juidwnt, hling thatf they-.
tldnot misie anv int.-nitoni mn Ihe parît M Nr. Kirkaiie-,k. unew

utf the suiboilinateiler id1t. 4h Gvren o nu matter how,\ ulearly
sbedwin; thatl îbe hpvIad to construe th ile pantenits as., theiy appciaroll, sud
1lihat tiw patents gave to PcadI plirtyib nut hai an1. iloth hlqfiii mlilait
,-t the, lotreseti withmii any eoec to u water or land. and

t1ic l o lut and tic li.. nrIti h. IramII acro>sc tli, mnxldi of t1ic
l,,t, sud the- pairties-r euiil-i P) the water ut te lake.

Thy ound ilo. tllit thel) k il-it c'elIII nul hg, dqeseriIwd il,
naviI;abIle %titlni th', iieandlntg ut s. 2 It e. 61Gerg V., hr bOlng
nu' nigal ole nur iil ingl. ibo laike nut ontuin ny part

Ali appead l hv ilt defenidant SaIter froîn the following
judIgiIi-nt utf Il.s1oý t~*JDESO4. of Algomia District

fIIý Hmoorn uîx T (61h une 1912) i -Plitiff
%%as lIucal4-d Iiider f i rCGrants: andl loestead Act on

l6th eptenhor,1876 anid by Cruwn grant dledm 24thi
MsrhIH2, eorn fi,. p;iii1vntc imi olwnier ini tee of the(

nlorth lumlf of lot nme1r 12 in thle s(od oceaonu the N
tiownrsipl 'f P,11inîmr, district of Algoina, said ili thu said

Crowil grant if, conijjtai 200(I acfrv mor, orissDendt
alfe i ownd-r iii tee uof the soluth h1111 ot the saidl lot 1,,

-11141 lot fo vuntalin 200 acfres more or lea, he whole area o
01v ' sid lot 12 is saifI tol IeI4 acres mlore Pr less. Tt is in-

[VOL. 23
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trotdby a sniail lAke (alIe Caribou l~k.Tislk .a

cha;ractcr i:5 set out iM th eioad put in ii uOUU"v11-t1 foýr
plaintif! and defcnd11ant Saltter aý oIu 5

Zo 2

Z. * J.

Length of lakze abolit lýY4 1nlu wulliluI il t'il planl
filed. Lake is fed by saial streains scarcelv Jarge iiug fior

drivng, avfilsrig w0ltwn a liltle- puIpý%tood igtb
drvt.Outit by vk / mile to Mud latket. ('reek large
viogsb pulttig a fi-w sld~in ito dri)v tinîbr ailY tune

of 11wyar
Muld lake about quarter Size- of Caribou lakeu ai ilut1h oif

Mud lake wýas vomel 1111i11 lnji mIl\ by atr poo
Streni kow as Purtloek rermuns 1' lakt. lluroîîl. ï,

i)phof lake Carîiou fmom sbailli)w it dtii> o)f pogsilbly
40 feet in enre

19 112 j
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1>uriing ihewie (of thec year 1908, defendant Salter
emlydonie, a S. Dobie, O.L.S., D.L.S., to run thie

dfivision line Ille te north and south halves of said
lot owlned respctivelv by plainitifr and hiieif, Salter. The

saidsurvyorplacud the uine at slil point as would give to
eah arty one-hiaif of thei area of thie land exc,,lusive of land

bveedh water, wilh tliv result thait such fine is located at a
poinit 9 in and 1-- liniks norilherly of the fine whielh
dividcd( iit lot into halvesý stuperficially without excluding
land coieredi by water.

Thland imvor oni the saine occasion at the instance
of defiendant Satrirau tlie lne betweeni the north and
southi halves of loit No). il adjoining the lot iu question, of
whiichi defendant Sailter is alsu the owner of the south hait.

Thisý latter line was run by the said surveyor at a point
wnîdway hetee te northierly and souitlerly houndaries of

fIle sliql lot No. 11.
'IThesveo explins the difference in miethods of survey

adoptevd by hlim, Ioy say, ing that hie concluded that -tt No. 12
asili the op)inlion of tIc deplartmenýit a "*broken lot" and lot

No. il an - iroken lot," and thiat it was the intention of the
deqpartinent to, exeluide wvatvr froin the grants contained in
tleý patents o!r Ili north and south hialves resp)ectitely of said
lot N(o. 1-2, and ilhat sincb exclusion of wat4er resulted in
laiingi, the dhivision line on lot Nio. 12 as above stated, and

als shewni on itc polan o! tilt said urerput in ais exibit
2. Mri. Geoýtrge Bi. Kir-kpaitric-k, thie direýctor of suirveyors of
tilt piroinclie of Ontario for 3ý3 years, testitied thait as a
surveyor lie wotuld retuirn to the departinent the are-a (o! a

brknlot oxeliidixig water. It is thie ownersliip o! this stripi
of landhtwe wliat mayv be called thev Dobie line and the
hine xnidway bewen w north and south boundüries o! the
uaîd lot No., ý.w1ilch ii ini.iispte in thiB action.

Al\ter the ruingii- (of tue Dobie fine as above stated de-
fendi(ant Sate old tu defetridant Karwiek certain standing
tiniber upon the dlisPulted estrip of land sud] defenldant Kar-
wiuk entered uponi thev said land aind eult timnber unrtil for-
biddur l'y plaintiff.

Plaintiff lia alway' s treated the strip in question as hi.
own and am part of ie farmn; his plowed la.nd extends to the
extent o! Il /ý, acres or teeoussouth of the Dobie line;
lie lis eut and taketi hie euordwoo(d thierefromn for many

Ior;liaeu lt linhier thre n(]u lias pastured his cattîs
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thereoPn in foncto ilte remiainder of ilt northl liaif

of the loi. Tlhis liaz coWniud ttlioghoutll hîs oceulpancvy of
theý placet from the year 17,domi. ani lias been o1p-1 and

knrowtn to residents of thte co'n 11Itv

The 9Qrioad W ini disp is flapraIbl frull'
the sauîliedlysorion Pr the lot e'wcpt Il boat in auner
or over tie frozei lakre in tlie mintur, and lias icier bee in
tue possesio of defedanit Salter me rdo di-fendant KArwik,
except ini reset of the acts eomplined of in SAi actio.

Plaintiff askS a declarationi thlat ho iý ilt omncr of tlic
Wad 4jri of land, and of tDe tibr mu lav defendat Kar-

wirk-and an ïnjunction re-4raining ftieir eutinlg and
roalof timbler therefroîn and d1Ana1gesz.

I)efendant Karwick did itot appear to the actio nor mw
he rQpasnted at the trial, 1lte act ion i olli ng on a>~ agai1ist,
hîm bvwa of motion for jiidgientt.

Pfledant Sallter Cdaimsi tilt Dobie line to lie t'lie truc
Une btwccn lis proopt and tli of plaintif! and counter-

cdaimls fo>r dalliagus remstinig f rom the action of plaintiff in

preventing reinoval of tinber, liark, e0c, and Mor timnher and
Wood eut and emovd froi Oli diaputed arna Il p"lnif.

The ]and granti-d to plaitif! ils dc>serihbed in the Crown grant
as situate iii thc township of Illuminer, itrc of .Algunal i

tour said pro\ ince, colltaining by admeasuý;reinent two Iiiundreil

acres, lie the ,ainle more or less, bcing (iipM~ f the north
blaf of lot No. 12 in the vueond cowsinof Ihv ttnwnlslipi

of Punminier iforusaid, rv-4cring, an alwneof live pevr

cent. on the acreage of the land liert-iy grantvd for rolvis, and

rvcerving to the (3rowni the riglit to Iay ouit rondIs wlitvne

necssa.Tlie grant al,"o contains tili usual rci-ervatiffls (If
the uise oif naviigabileý water and of ~te m d rreckS for

riniiig of logs- and tiînber.

The question is one of consýtruction of plaintiff's Crowlu

grant. Whaiiteýver opinion fil, surveýyors iy iave hait ;LI til

the iitention, of tilt deat wrî aso iruken or inhroken

lots, the reai meaning of ice grant is n maiàtter of con-
st ruct ion.

Defendu.nt Saltr relie8 upo-n the retiroaiigie, natuire of thic

rucent statute, 1 Oeo, C, ch,. 6. sec. 2. Thc quston, ther-

fire, arise, is lake Caribo naèpigal nwr withn tIc iein-
ing of this statulte. The sîntiail strvà1n- whichm inito

Caribou lake (as counsel ag.Lrei'), arv only capablu of tlioatilig
pulpwod at tinie of freswt dhe rumil ,.trcm nliCh tti
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stîue (Iotiiet lif tho lakel uan by ajrtificlially conqtruet,-d
M Ide be tilizedi forl ru110J1ing Iogs. 1hws cannt co-

1'.(' t. . 2. Ti Ieav us Vil w ilth a sînai1l iso1lted
lod a( tc r 1 111 îîîilcs long, 1 iîlî ý 1arin with alnd deipt h

(Iiý width whe 11 lcrD i> lot No '2 ling all conipri>ed
wîîin ah ](,t ilid il et en aid to 1e possýiblY 401

hroughou l-icse, III wilicli naýig-abilIty oc rIun lr5i

V Uwatter, fo'r f l. (-ase amiudII oi dit v o'f ile peolei,"
pubIl ic ilnd su wrin t lu (Pubml]l -iet ccommod at ion," "br,,ad

and dev-p uhilnnell ealcullaie-d for the pr o f tcmec.
1 h1ave been.l abh' 4 to ixd u)n EngusÏi> uer. ('aladial case 'nïl

lwhi 11Wh t usio ( 1 L11i i- t a Una l i l ake suc as'l th1 e one11
i l ,uestiot hs bee cesitrd uI - 1 l i or q ts bar tlIlo conclude, 1 1(

h1e1 19 er, tha sueh exreisa I ý%1i. halve quoîed,9 abeve k%4lav
any!. apli cait iIo t il Il a bodyI. Ot water as Caý 'ri bout lake. 1 find
iai A inlrican case t lhe repmmort uf wi h 1Ik hve, flot au(sa

11od~~~~~ v. Wi'au 95 N. t'. 13,wih ssa to hailve1
heid~~~~~~ tIa an ilae tae Ibg lagi is L nv iale

xuppese 'a ribou 1 lake %%r l ly it us s f i z 1n wer ( M ou]E u 1011
jrsdwhll v %vitin th Il1inrits ut biIlo't Noi 12,, %% l1d it ]w

resnah lu b, tadt it %%as Inat Igabîle, waer iil ar o
opinion 1 ixai ( airiboul laIke is flot uaýIgab1ev wae, ad tiai,

tb1'oe ho V., c, , basi lui appIctin Thewabr
lillille net ý ,iai îgabh tlîhigug ot A. Wisn Jiii Ro&
V. I>,o)r t, ut l 166), 111 ilIsC . ( '. ('. 1>', 1195, . s verY apt 1 n
riel lti to, Ili, p)roste t ias-w \licru Ili'- a The granit of
land wlill1 ca rry land cun'rtudi ithlIl\ water, and t hure is IIothI-
ii 1 b ri tr-, bi1 1% i ju11 11 1r or t11hle ( urt i 1ou l ier th)a t
Ill' palro,' -1 ft lnd se coired i -- l 1f 1t w ru Ili l naigabe %vas

nulinî'îld u as h- hegrntmecy becauseýt i1;lwa
coer p1 l wtr. I t w t i neureinen PMI ia rto eth Is loil

Nol, 1, 1 l. 1' prsnpiln is tlîal il di as and was
l I It l l-ld ) 14> fas uîli' li. Il' l c n t rW lit. malle te ap e r. I f
the 11t w Ilani (ed 1 p curc ly ate1-r 1% l 1 înludedl14l il the g ran1t S
Ili f lic patventvueeso et li' respe(ctivet bl s ut % thzof1le lot t n 1 qus
tlin, to adopilt lte 1 I)hie unee wouild gl1iv lu detendantiIt Saltevr
0e ee by laer il1f 1I30i lii11 T o th lo c1lt1f o l i i

un~hl, o!tw and aneoetanuelat ttein
gh granits ot 0ite land cerI by waiter onveyed 1to thre

Pateteesv?ýo uth hieo reseciv lae t the( lot i i' qtion, ig I
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certai-n uxelî,îx rocst' idf coqîn and ends îî nu y,

444 , on-luiderrg the roIk charaute uf oiî orion. 1 f tue
land ilppnuebql.î it nmya wid h. doul>îd w hoiTh il. autua

valuet' f 1uul portionsl- i. eIil hi xaliu l.1f t-4lii;i ar.'a

ini the ladeueedh w nir. Tihte dix iýIn uf lt \i, 1-2

b~hie dm>1%bi e, îs :xut ini m' pinin, an uquitable ix i-poi
01ut, 1 Irp't Iano pîniiil luai t1 puerdit.îî
IÏen~twee 1,11t relpe i ais ouf lotNuI 1 i- Iuuau'd

ii usay beiMex the uuiliL anid soutili buuîliiiuf lu, lotl.
tunîe fIr defeiîdaîît Salter itxok~t- 1 V h PL 12,

l:t' 15(,oruir!lx . S. 1). îS>7 h. Pt.,t. it). 1Ii dunul

"and flu, mers ;Aiqt iii dlut msi "' CHvi muiWîîd tu

ditereî a ndi antd land 1,11r1 0,111 111r,11îlîn ta

il'. appliuatluuî lu d1Ie prt'eseîut trase IIIe l t-aeli part uno

h'aif lueh' supewrti(ual area of lu, lot îîeîdîglanîd ixr.

Il %Wuu.) uuî'îu.au iltai tilt' areIa if t-ah lunU1 qulite

>;Il .t a filial eetý I ll, le 20<) :1, P. Muentiinv II i t we uvIl

In icwu flic1 c 1> foeuiu euuuteiî lo f IL Urîîw gra

it us noiul. eSsar fo J.r nu'I 1 l. :-u~d i al f lu e fie'1îu il

of u-essonLvý plaitil Il' lf îL land ini 1i'ue i fid, u

erlit addition lu d tlitiIiudings lieejie cr iiinu l- ai t

possn-iuu 1%a defendani Salter ha,. faii a, ilu that lY ai

81my lilne (saVe as lu 1110 ruuîing, uf hu I)uli hu anud lh..

negotiatiuuus xith diefeýndaiit Kar n k ), eoîe le o plajintifT

aîîy protest aguuîn~ lhi use and ureupratin "f hue lnd li

dispute.
Plaintiff, tîterefore, wili L1ave declarai ion tlit Ili- is wie

of tu, sîrip of lanîd in dlispute as ;ufuresaitl, anîd If the hiil)r

thereon, anti defeuidatls are restraiîicd frio1ntep.sg in

aux wayv tht'reon. 1laîitT's dain for darnagts was nul.

preSuId.

Defenant Salter*s u trl.inidinse.

Plaîntiff wM l ave os of acinant (i ouerclaiuui.

Idfendmt's appeal to Iliisional Courit \was heairdl hy 1 io'N.
But WxLuIoLmu FÂLcoNnfuner (ni AUB. loN. M n.

JUSTiCe HUMiTON, and lioN. lin. JUsTIcv RnaUCEIL, on tCe

2OUh Sptemiber, 1912.

J. Grayson Sniith, for the defeIiuauuî, appeUant.

J. A. McI>lail, for the plainti, respon.

1021
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TIIýEîn LoiwirîýS heldl, thlat thley cou1ld not xrnsider any
interition on the part of '-%r. Kirkpatriek, one of the sub-
ordfinate oflesof the Government, no matter how clearly

slhewn;: thût they'N had tg)const rue thec patents as thev appeared
andg thadt the patents gavue to each party the northi haif and
southi haif uf the lot repc -vl ithout any reference tel
wnater or land, and that eachi party, therefore, took exactly
one-half of thie total airea of the whole lot and the line must
Ge drawn across the rniddlle of the lot, and the parties were
entitledl to the waters of the lake. Thiey found alsgo thatt
the laLke( iutself could not be dec,ý-(ribed as navigable within the
mneaninig of ec(. 2 ut ch. 6, 1 (ueo. V., there being no navigable
outiet or inliet, amii the lake not onstituting any part of aie

v',E INCitOs CTrOBRn 3imD, 1912.

POLLIGTONv. CRBESEMAN.

-1 0. W. N. (Y2.

Porie-TlrdPart y NoioM.1 . o Sfrikkout-)imiarI-
J<0 .f f1art4ç iAwh e 4&t Tr.i--Nelgcgce Arti&n-
RetffÇhn.<d aaiint Inu,anr compn

otion totrike 1ui a tirdn pajrt3 notie..eve upon an insur-
ane oIayli an urtlion for danillfkglo for t1ue dcnth )f one of (IF-

fnatworkmien. thiirdi partie.. t-Iiird thot 1)'y the- tOtrif e
berple'thoey ionld Ill. tu' nt until jiudgtni-nit wa.m bat!d fgalnAt

I.Ilinltlff nnt thjat thc doéati of Éli. emlogyeeg dit! mit oceur ln tbe
t'elom ns nuriet! agaIint]Mt I)efdan dmnlet! this lt< tat.yPnt

MAwgm-N4'AMar, d. tliat thq- riglit. of theý paàrtige. aIouiâi
h e to theif trial amti not dl.or mf onr aIntorl,,eiti)ry aplik-ltion,

Pttigroir %. G'rnd Trunk let. CJo., 22 (), 1_ H. 2. 1(3)0. W. Rt.
99andi

stael. Cfiol. Pue. Ru,. C'o.. 21 0. L. IL 492.2 . W. R. 99f7

Mutln dan,.atd w:b uot tode'entantin third pajrt>' im,4ue in
nu7 vvvOif.

A1ction Iruh n1thJnay o recov)Ner dlainages for
deaith ut phliitiff's Son, whlilo in ser-vice of dhefendant, whio

%%a: insuredl aigaliit inijuriesý arising out of such accidlents in
the Trvle&Insurance CoinpanyN. Thei policy was in the
11>Wil fori, and in accordlance wvith ils provisions Uic dlefenc(e
watt at fIrst undeItrtakeni by thie coînpany' , and an apaac
etredr,( Ihy their Flicitors wvithout prejudfict, to the righit ot

ilhe eo nipany to v e10 e1t go un withl thedene on fuirthe(r
tinvestigationr.
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About a ionth later the coîi's '- cto wrote to
defeýiit saviîxg "the -ompariv dechnu loi acept the risk
of tis' accident," ruuirinig thie wrît of suini1ion1s and afk
îin defendant to )ave thie acinattended 10i by Mi, w

soiio.Thisz apparently was donc, aiid oni IthJune.p de-
fend(ant obtineiid the usu:1al third part\ nlotice, toi which the

ceonipail appuaredi airoe to Sct saie1 a Td.rhis mo-
lOln, hy arranglement, was nlot heard until 26ilh Septembher,

T. X. Phelan, for thie mot ion.
Frank, Mc( artliv, for lthe defendant.

C'ARTWRIGHIT, K\.("., MÂsTEII:-A' ob ijection

was taken to the iiotioni as being too late uinder Utce decision
of the late Mr. Justice Street îin IloWde N. (J;rand 'Jriunk lho.
CJo., 2 0. L. 1L43 Tiî, however, iýý noý loniger an autho(rity
o)n this point, a-ý wa> dueided ini Dunn . 7Toronito Ferry (o.,
6i 0. W. B1. 97,3, hy Meredfith, C.J., afIer consu>tltaitioni with

trtJ. The niotion must, therefore, be dealt w-ith on its
merits, antd have effect gienci to it if sutanbl. re
motion w-as supportedl on twvo gro)unda, the first being thiat tUie
isSUing of the third party notice wNas, in violation of clause
E. ini the policy which provides that : -NoJC acion ShahL1 lie
agaiinst tUie company toi recover any loss unde(lr paragraphi 1

oroii uless it Shah11 be brought for. lbSs acltualhy sus-
tailied and paid b)*y hlm in mlonley in satisfactiou of a judg-
menti after trial Of the issule, andf no4 su1ch acinShah lie
Io recoveý,(r undler any othier agreemenit of tUie .ompNI unless
lirouglit by tUeassre himwself bo rt-cover xn1ilo-Neyata ex-
peîis1ed by hintl."

if this condition is to) he (-oiisînîd literahhy it would
prevent the issue of a third party notice, if such notice is Io
lie considlered equivalentl to býrinigingi an action agaîiinSt tlle
ctpany1)Il . This Surely1 c-annloitb a tenable pos!itioi1, a.- it

mwiuhl ena lte in!tsurer at is wP ill ti prevent tU apla
ionj o!l the t1ilrd patrty p)roceduir-at least, it cannot bc S, dle-

iddon ail înelouor otiion. Tliv seon round o'f 4hjvc-
tion wvas that Set 11p ii the afllidavlit 4)f tUe comllalNy's fi

thlat defenldant hand admnitted to, hii mht the deeae athe
tinme thev injuries conîplined oif wÇerr sustaine-d was- iot eni-
gageI ini thle buosineýs operations of thev dufiendari a, ecie

iii <) ohv f in)sulrane sse t hmhin N.

% oL. '-1 o,w.R No, 2--4

1912]
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4994741 'fic flilavt o deendnt n wichl the third
pary oderwainae jt* t' th opoit. etlier to tis

ob>jetin cail mov etTeci le giien a kt the( preset-l stage, tlîoughi

it 1o;1 'ell l:l that l 'l' of thin îuvhrairbe deenied

t(, preveo an iahily orf îth pooîpanv to defendant if

plainuff scecdC ilgiliiost Iini. ln the nCantue it would

een to bue lu 1popaovs îîîtere si u lIe prent mt te tri

and spOrt wedeec a an the, pklaintif!'. 'Phem if

that defejîle f'iiN] il Will stilI Ieo oîu I it to >11uw that tlic

defeodaxît lîa ý îî eou [ g2tillt the oompaiîy unmder the

11.1,11j 4of Ihe lolicv al> '(et ot lu c1ýlu r. Thsquestion

plt 11w Ithird 1 arty poerewasý laiely dealiit i ini the

folloîviug cases _

1>ciùjew . G An 7run 11w. (4o, 22 a. 1, &1 23;

6 A. W% IL. P89 Swale v. ('anadiaik Pari/li 11w.% Ce, 25 0.

L. IL 112; ""I 1).W.. i7

The firsýt wasi a dvcision of Middleton. J. Thle latter was

dee'Iied bw a 1)ivisional ('ouri, of whîchl the learned Judge

wast al-,, ui memîlbr. At p). 50 i e said: 'Tleiglî lo

iioethe Ihird pryprocedlure. (xiSts whîixe lu plain-

îit's (lini if sm'csul ill result in Ille dlefeîdant halingl

a claini, îîgalilist the illird party Io rcovJer fromn 1dmn tle

daîîmg' lwhch hlias)ll heenl 1-ompe 1led to pay flilae îif.

It wll lc obervillat il isý cîtougli thlat defrîîdaît wiIl lia\e

at t-imi ullîivI iay or. 1llkl unît suce. It is sooîeti1lues file

c-ase thatl ther deeoaît ueds ai Ilhe trial, ai then, lit, mlay

hiel 1h pjiY ile us of Ille thlird party, as wais Ille resitl

in Illcect c-ase of Walger v. M d< allne pl.

lui Peire . radTrunk Riw. ('()., sultra-Middle-

toni, J., saIii <ai p. 25, ftger nloticinig thlat qusioshd
hect ugesedas to tlle psiuiyof plaintir! failing in

bis actimn (as was aftcrwards tlie c se, s1 W R. 517,

21 (). \\. \".70,adhre iedeiat opywa

oiduerd Il) puy Ille third patis'cots lTese are itout-

ters' for1 t1c trial, and 111ider ou prepscit systeun flic fuelIs

slîlql lmc firsi fond aud theu flic Il law aipplicdl. Vniless

ibc third party procedqe ea mie1 iadc use of in a case-

likei illis, it lias, veryN lar-gely filli in ils objeut. 'lie

thlirdi parties aire rnan1ifestly interested in tlle questions tg hw
dceruiie Ietee lic. pliitr if ai Ille deofendants souglit ta

be hod-kl( at hIe tial, So asý Io sec, Iikt tliis question is only

vieil aîîd that Ilt gr'ound of Urighlity i'ý deliniuly aer

[von 23
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A d i il t lié ,aI i~,~'i u p i erv

w uiap>l a 1 i, 1 cvt I iv th d a r~ uo v' l 1, îu Id l

dv 11w t . Tuen ral îjuvIl. iîîî"ol i e wq f il tý l i ruI aî
sud i a jîI îut lais "I11 i a l ,]ra i -î v v tiou to tlv eiv

rule tha t1 1i r î of ll ï, i el 1 hoiî ilo 1 llipivlo

lu lc 'ain i . ut-v m i p. 3uJ q , itha i-e d h t -i 1lvarîit'il

('lutîcllo ia l~ ili ra prost"îîi of ic. 1ouoitî l'll-v
dé! ., l ob l i , oîîstrut'îl l it 1ý(lr' ue r (ý i l j 10 (îuei al t ilcicî

rlir l a x > (u tivi di v at it vur I ndivtlt NéI! ,i

for11,1i 1 jd ieuî vur~1 tililo d qui ti oio I

aijl 1 eolîdi 1ia lio staîv 0ligoîd fuvl 1 o a

anpu or r for d lv o is uf lilosioiiittuk thi t i ,, li îAp

FL iîiiîll-it fo i tli ~iiipaîv C lie vîîuîîo la%. P02 o'22v ow i

,,oulrse, ehord ki peîi.- ilt' voudii brgrme for imv ommîai.

,\]() 1 tînlage.1tL41,ýti 1 i- alo 11(1 f ir o -iI

auioi- f l'al1 ,xtýlýlC lofRT 0F- fi'i«ýiltIli -. ,,'leC u to

1 ý 11 «2 !
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Appeal fromn ail order of Divisiional Court, 2;a 0. W. 'R. 174;

3 (). W. N- 1321.

1). Inglis Grant. for the defendants' motion.

:H. F. :Rose, KXfor the plaintiffs.

lIoN,. mm. JuiTE mALrEN:-Tlîe defendants inove

ili ilve act ionii that %%ere triedl together to extend the time for

appealing fronti a judgmient of a 'Divisionial Court, rendered

on the 23rdl of May- last. No nôtice, of appeal was given

ýIthIIn the xnonth allowed by the Rules4, and it was only on

11ie 6ili of Septemnber that the first step was taken towards

launelîing the present miotion, the excutse being the ilness of

the eednt'solicitor.
The ac-tions wure for daiages and an injunction on ac-

(count of the rt'nkwal by defendants of ant 011 dam; the de-

fcethat an caiserneïnt hiad hween auquiredl by prescription.

Lt ha been held that an easement liad bieen acquired, but

ilhat t1w nuw dam, ailthough,,I no hgithan the old one re-

iained ilt wNatvir andl flooded the plaintiffs' lands for a

longer tinie than the old one. Moderate dlaniiges were

asese f whiulh the defendants dIo not coinplain. if the

pl1ainttfs areý vetitled to any damiages. No injuncition was

Thej( cases t have(.I ben nchltigatedj. Th'le trialj judge

fir4t foundg that the deneof prescription was inade out in

part and oerda reference toa ssvss the damwages beyond

the pecito;the Divisionial Court sent thie ca.sback to

lm; :hle he[l a fiirthler trial and assessed the damiages, wichl
Uic lvlsiual Co rave Iuphfeld.

Defen1ntsconîlklin that their caisernenýtt wvas not detined

or delimited1v(, alil uirge an apJpeal hecauste otlher actions have

hee4n tAkensu ar19 hreatne by othier piropIrietors. They

alg coniplain stronglY that Hlighi Couirt costs were given

aantlithuni. They- have iîot obtainedl leave to appeai on

Ihis Iast groundII, ro that it cawirot be coiisidered. Neither

will iLh jUdgmnent as they nlow sedeterine fuiture

act iios.
Iii caseýs where c an induitlgencý(e as is aisked for in this

case bas bengrarited the farct that the party desiring to ai)-

peAl baIs ltakený SOmeI Stepj withini tlIe 11nonti has been deemned

iiimortanit. See Rovs v. Roierin, 'à (). Ii. IL. 4914; Mr-

(hme.nt %v. Kigo f g. Co-, 22 (. W. R. 1413 ; 3(. WV. N,

13 i. in these cases, so far as appears nui hint was given of

[VOL. 23



lIJiLs r. PREEL,
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th Ilnion Ila, a eur ~îme. ontfn

two appal.

in Mîy oinion dml moùtio mur~, he dîm-îi w uîl eo»e.

DIVISIONA'L COURT

<h Ion":t cwn 1912.

MILLS i, FREEL.

0, M% N, 20 1 O1. NV, N. 79

raaetr-'IùitffClied h, hud (iir i OU<r Lapidi i~i
Poliewaiore for I60 Ylarél.

Action gik ~ defun1dalit, :l p;%tinia'tr fr rrImi' iou rtain

lands aillge r o, l on 1', plIitiiff. Th*e, 1:11d, in11) to al Pne i'.e

tormedio part 4,f a îublilc road l'line bt plajtariif' cIlimed- tilie

Iiad uivun ce-rtaini ottier latta iiu lieui t re f-fr a il- roiad lo ate
withmut omnatnndthait heo liad ev ill lMOi ft

hind,, in question u ( if It 6 yrrar,.
RIrnIiLL, J, dlsiisselà ationi %%lth O4.

C>YSONL(OURT hrtd, b Ibei ih idem dld ipt IMal thitr

thel gigen rllai %saI to tatke, Iu l ac ., of e f land ilu l1ustt, ion auJ

thatt t1w deqfendaniiit 1%a1. oInINy ili n a t1e (outrs- If Ili, dilles asR

The act ion NNaa, fo lr a dlal tra Ioi 1!1 tha tu ln 1f' werl

tîit1led tol i p rt 4,f 1h Il. l th cocIl sionIl ria lai i lwilico ài th!e.

toiw~iip of Eastf Nimz;-ii i Illi of a fre odlki

hloin thev pàlintiffs* landi, for whichi no îipnstii u

paid il, tle. plainitiffs illr tîtear l n ille,, and fot

Pli îmi andltut thro~licf.

1.Ni. co . for 0wti palait«ý.

E. Me>(Itretti', hi.(X i l I W.ig- 11.Mriitfrlieîe

TheN MK.io NvsiCE il,. îw dII1. (Glý i1, Ili:,utîe
1adrto a til eriiagd11 îpuîî orîda i
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Tli, apt-al i, Iiiinal ('our-t was huard bv lit». Sut
JoHN B0ïu, C., 110\. Mn,. JUSTrIC, 1ITt lIOD ni oN.
M n.J 1UsTitE1 M 11I>LTO\. 1I

J.M, ;lE nid A. C~. Chîisflii, for tire plintif' ap-

WCox NIut JI >Tl( 1: LATtIÏID I Isu ,11 gtloillid foir
icommunuîgwh tu udnen ppaut ron The iefn

%%a>n artîn- for th ruiupliv andI wiini Ille >(-o of

co~ii titIvle hat laid olit ant ilopenvd -in plce"if the

tln ilil Ill te orgnlalwau o od i ie

lîuîti bel-Il paîd b tu tii n lu'for 111t Itland >0aprried

plin illi- olnr it i, rilir tiat Ill'. roadl auro( I l) Il
piintuIty' nîuprt 1;11t lid1n orl 01wn - rit lieui - oýr

n 0;aI',o (d Oli orFIg1Inal [ou~so rod. but llas InIade ili
iii!lit ioni I, lt urneso t.Tlue 4origcinl1 r-ond ai low-

au m ni '. t lUi on , nbuîwd but it wa;l openud fo lict
use it a~~at mli ls' v tht' publlit throu)lghou-lt ils enltivie
letîgIluIl ;Itliteu.b îy grt'at jj Ilwx eteu hegae

1îit anti ( 111 'l'ban lt - bult for 1 thatf - or 1t ld i 1an(-t'
", 1 11ollv r rlut whln fh' i erwa lanid foirdabie.

i t nav b olî~t'r ud aI ux un liuortlu of tlepito e
pa1n11u of' dt.u gixuu rond "r thu1,( 1) uoîureIsionod, Ille

171-11,itls 1,11( enrn llesu> lite, ('onues1>liion iùî, thevre
atîuîul rn utinuu publoiIlli il tef foýri upwards of fiifty

t'ul rP..

rl~lu, appal sîouldbu dsunised Nt ous

lIol Mn JuTuu 1: Im.EToN(l" : -I gre

Ilox. Sun Joirs B<nu, <', ;-I agree iii hue resuit.
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('n> Ul >1> .JICEoi ii. IACU dM sin! Numa» qu 9tIiqi2.

CUM IN v'ri L~înd i > indihi

,\î utol lv notle > e - a au"i la-îe I> a

S .FV.lîzefrhe 1 hiitT

i lI le . ý i . 11 ' i i 1 1 .11 i' 11 1~îî 1li Il appeIo red 11 Ir-1

Ingr i ial liî le > uit î'aiî >e ' 1 fIiî u l tile, he

soit ~ ~ ~ ~ lm111' %oul vuit lu Ile (i'd' I lîouh tgleru pIl

liv hieî ileiragod Ioîirwul i itpireI lewîr

than iii th> iihome, IIf iIhe illfeîîîlitîti,whre helii f r

Iilarriag heî ;eHfot PIaduthhlypt u htas

f i r i riaia liltv tý o tii Ifu uil t l ie e li îe iîdi iîîs i

parIv heause î id, il ilii (w 'a(,ie I-c " liv ail i ' n g

Ill l le t rogard 'i defedax andi hîî, w'ire.. ' a- I n %Nay

AIl effrorts- 10 h ringu ailo11ut an agr'I clIe~i for 1 tlî .ýlpr 11f

Til 11 I g 1o . l be r l il-e 1 di1i 1 1 !ri'Iîî e 0ne -fru l e-- 111 llfi î i n

aîîdi li~ , mist r'N Mrs. 1 >eoIl ni le n ) i11 I Ilg t>> >'in nu lîtite, luit

euu[1l noit tIf t LîenII1e( .I\, hea til e w liiç li lîrl S IIIt' l hop.,

l ow er. Nvas4 4~ rse 1liat e&rnsl. îiit'tee i 1> -1t 1e l i - 1 1lil,

rei1o al.s*'îit a -he rial 1 11iigli1t loie aîteuîded w 1 d li -c -'î e ,

iteitîigy I lf'i'' iugiluî't IIm î iow l L u .1it neotliiii

ia Iit 1îe o 4 lie i i'g îal 1otis1

T1hl. i(iliiî te >0t asit,- le t i Ideu? fa l1 . 'P>lil fan ,i utn

liopelessly q ne ili ler l, Ilîeiî -' L îîiit'v t lt pot t'. îf îh

it1 Ill IIr tît iiirta e mI ' ~ tilîe-1 1 ilit 1! i l L le latt îîhîîu

11) tho latiiiled llaiIiîIIIg 'Ne: î Ui~ aii in l!a iiii y

asýsigîIt o I t'nlîol(iin. Bv îl t'I-' i f .lai itrgii-li e

('l' Ille salo wiî- iîot nuiutîl nt'il ii lie G i ýl eii. IîlI etilî'e

vlot le r wlit '? îie' (jIIIIt-hîiii ma-e wu- t'\t t il Ltit i N
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h i g h l r o h a b li. t h a r1 ai l i i a s a e u a n d x ri c e
as Mr. Xarddl1, iiizauabn of $20 tot)pucae

of a an soldl f-r$l OOwul i te absenci(e t' vvidlenue
that nlotice t. of e ale z had' bieoi sur\ed on Mr.s. Ctnmirîig

requ iret a; t i m ee fron t Ihcr Io Ille purc hýa -ser. T he
(ideîc f Mr. Wad l an is. u1lerk render it impossible

Outhe uther iurie th aconalso fails. No
money is duel to the pliif!i under cotatfor aiiy services
renideiredi to lie-r son for ihl she rtayv notual r(,ceived

adeqate ompesatin. hatevcr furniture or oerprop-
cxriv belonging Id lier whcîrtenîaiied iin bis bouise wheil

sh1e lefti t Jias flot heeni clainued or converted by bim, and is
lit her dlisposai.

TFie effTorts of the dlefendaniitol prevent the honmestead
frontl paSSing to) strange-rs liaNe been little less than heroic.
While the faina is >tili burdenied with thue nuortgages, and his
mvieansý are Ihiited(, lie iýs wvitl bis sister M),rs. Denholin will-

ing 10 o tibe ta the support of is mother. If the othier
chuld(rgen as id) th( saine extenit, shie wîll be provided for

This, boeei> a nuatter with wvhich I have no power
to deal. The uîmosj't I eau dIo to 114lp1 the plainitif! is toi

direct thalt the diuislof lier action bo without costa-.

1DIsIONAL COURT.

ýSFIPTEMBEit 30GT1, 1912.

ItEIFENSEINv. DEY.

4 O.W. N.-' 8.

Tria -p Findieig of Jusry Unerarrutcd bl Evidence.
Dîviistoxqà. 4'outir grated ae tial) witholit a jurY 01f anaetlp for daaggde fo)r i'rqiiia iinjuris whevre moine of thsw juiry's-fl i ln0kxli favour 0if giefetidin wvrv elenlyunwrrated byv themi4rn~adi ille tat tile jury ris hnvre avcted unreusonily orhav tnenlnlueephb iiiiprdil*r cnd:>idrationN.

No> tcoas of former tial or rippeal.

Motion 1by ilie plaintif! for a new-% trial, or for judgunent
ini the plaintiff's favour, after trial by jurY, before loN MR.t

Jt'Tc ltR)I'lL lt Ottawa aud dgmlent disinîissilng Ille
acitioll.



1912] EIFFENC'7'IV in DEY.

M1li motio was hear W lh-'. Wi Jloux Bo up, p,
LION. %a. Mt'1iICi LT M H Oîw, aMd 1ls !OS . Jt 1rî > U

ti. V. Ilc»nIi4rý;on, K.CX, fori- plaiuir.

fripp, K.. for the defendaiit.

1ltx. NMii. Jl USr1 F: Mi>LTN '11wi action i, hv, lîwo
laiets il r4eeoîtr dangsfor injuimes >1ustaïit-d li' lte

ri-iult oIf al rungdo [ cIdet aind it i, said, l'y
thw nelgec f Ilhe dfna

ThU ju1ry have aI' wr in thqe defetndaLnt' fil\vur ail Ille

queston~ ~uhnit h% fihu trial Jiidgc- ;nIid n iiir ir

of1 flic uedo i it i..cet hat fc n r-of th.j1 II jîî i -v r
djiot wrran11u eiiiu an p<sIhl iw f li idciice. iý apu

pi*it quesifor sotiiere w .i- c ideic juryî xini I tilt gniîid i ug-o

and I fît xi c i e h in i he ,1 dfn ai fa r. m at1l l11
l1 fier o )t eareftil tr aiial~ coîieaii lit, cn

il theli oIlioî-il thalt th rogwers of tua, jr osneo l
Ilesioi (Irc ilt fatiev a in tt ,e-dn that iti' L;tý ila

parento th at r i soeeaun ther \jur i lns av ienele
touit iluproper( li onslierai, orfl haveiL %aetIedll uîîrcasoîiab
ahnk tla hr bas nort-cle ai fir ndmaril ril.

h vaie spke uthe mlansedl trilhu, andw lh age mw ith

Ofa loniumw of î a tif Ill ce had-li Nlrtlv Le>i ;1jtVIc
beor stlion. Mpcr, Juteo îto It 1i lien tht' niury îl'aciq

tiWaIthe plaintif low Ill e 11, tri1(l lrtot fas julwr the
thideik it proper tu i) directin aae trial . Weur ali ude Il,,(o

11o01 a f iîiscrrag ifjstcei u rsltvriti luc

10121
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A- ne rilt lrcttn ent desîrabMo le tat we

Ne t -'~ ' ftht ii la ;-i trial 1er oif iii- a p'

flos. Mit. .J Si Çi : ,\- L l rTîoin;,: Ing

le.Smi Jow\ N Boi, C. :-1 agrec iii the resuit.

AIIMES v. MAN(CIL

4 ri. %V. N. i13.

A-,tion b%' iii.hitecýi for svr-ic ~ ucr by hîi for th~a* imr-
rtdin t1iv prmoio u a cma)

1.ATi lFuti), l.. Ah'h) thar ilcft.ndanllt Be.St haut ly Ili> actrions
rt.ndu'rcd f hial abit o, plaintlif l'lt thant otm ucdat a lt

laeew iaui. .t,% ,va'c'o thuýaiu
Juzwtfer mr~ niduot gia tf.dn Bt-si, dcion si-

%%dtu ~ih çestN agis orthcr dctndný

At-titi1 lu\ an1 ;1P -litt-f-t tol rcover' frontdfll ati-915

lui plaint tfi l e i n'4 rut iwu- froii th liedtfenjdants.

er -n, foi, t 11 jli 1 if

~V'ni. B-il, Ji lItef 1:etln8

111 llo ýcqI. 1,JVSill LAcn ou :-Tl pintif was.

partie te lio a-ion--e amPlnorag.FrrY mas
attu- 1 p1114-tî tt formlaionl efa eompanyIi ' whithl was tef

absuh tw u-~stin eonpani-.Ili oine of tîteth end
a1111- Manill atud Wtood wureIntertedet andii lîavingl t-uîno

tu, liamniillîtu te aittend al 11)îeetingeovet- for' thei puIrpoute
ef rgiin tlte 1 fw ienîpan v ,q,hely wri presqenlt wheni

A vilu-il shon 1tteet tht'14 pIlans which l14- had plreýpIIrd ini klv
u-r1blantv wIth lte inîiruetions Ilt hlatird ie froin Ferry,

1;vst. aintIHiteln NMaiit-il was t-1)l~ vi souneene
jurseuit il dues. nul pprhIv wîîuni in regar d olu the
plllil, anTI- puiitled ont Ilu the plintiif!, whalt ht', thtnmgîitwaT

,ri 1 -, tîy w -i r f, ain ile the eunîplele plansý Itli,



1I IL il t: . il1\( .

î~ril ' Mlail 1.

I'ui~~~ rxat liirag ,î aiîîl r L ita if lu thttu

~~trk fo ~lî h he to lIPtît-C! r-1îva. Iijt.I w \

IJM,0 it ,îv 1,[1 iiti t I l: litrl c' gr i l 1 a anu l\

1,4 1 -ý> 1
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RON'. MRt. JUSTICE RiIDDELL. OCTOBER 3nD, 1912.

WEEKLY COURT.

IRE STEELE ESTATE.

4 0. W. N. 80.

Witt - Construction - Motie)n for - Truteet - Inve8tments-
Incoe - Trii8t(e' Discretiots.

Motion for cnisrurtion of will of the late John Steele. Thewill gave $2,000 t., irustvie to be invented and the incorne therefroinp)aid to the testator'at fiaugbhter Loretta Steele whjle elle Jived and re-uxanirned tinmarried. The rorpux was given over in case of her deatburuinarried or niarried Nvithioit issue, but in cage of ber marriage withIsque, il wax to b-, paid in her at the trulitees' dWaretion. LorettaSteele was niarried buit liird no lsue and the question to be deter-mined was whether shef w»4 ýntileed ta the incarne of tbe fund durîngber life.
Rinoi:m, J., heid. (duibitante) (bat the incomne 8hnnld be paid tuLotrets SieI for ber 1ifie.
ftird .Hndm(18,2 Swatnns. 343 followed.

Motion by Catherine bAretta Smnith (nee Steele), upon an
oriiiiaitig notice, for ani order deterinining a question anîs-
ing uponi the c nrctioot of the will of the ls.te Johin Steele,

W. Bý. Northirup, K.C., for the miotion.
1B. X. Ihavis, for John Alex. Steele.

I[o.\;. 'Miz. J TcEIIDL:- helate John Steele in
a codivil to hjis wýjjill rade the following provision.z-

i herebIy rvoke the hequcast to iin granddaughter
('atheýrînie Lore'(ttaL Steele contained in thie fourth (4th)
paragrapli of mny said will and iii place of said paragraph 1
hefrehy " will, give, and hevqueathi unto mny grandson John
AýlexandeIgr 'Steele of Sinyafore.said, farinler, and Robert
F7raser of thie towni of Trenton in said oountfy or Halst-
ingaq, Cutm ffleeur, t1w suxu of two thonqand dollars

<82,000.00)i upn rust to place the saine nt interest either
iii sojuire hartured bauk in Canada or upon first xnortgage
tipoin lands in Ontario, and 811811 pay over the interest accru-
irig the(re-froizi froin luime to tinte annually or oftener to rnyasadgrItlandaghlter Catherine Loretta Steele so long as .4he
lives, and is uinmairrie. and] if shie dies without having
nIarriedf, or if rnarried withiout issute thien the said suiu of
two thionsandl dollars shial ai lier deafli go to and b. paid
mver to nxiy said granidoon Johin Alexander Steele, aaxd ini
case ot hi-ý having dlied be'fore( suicil period then to sncb of

[VOL. 23
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bis Cbldrefi a- Inay be li% ilg al thlt period1 of tfic death o!

M'y ,aid granddaugber but if niy sad gradughers SA

rie Lereta Steee marris and bas a (Cili or ubi1drpn then

th(> sýad trusteesm shahl pay thie said princvipal sanof Iwo

thow~and dollar> $,0.0 tob ni said granddiauglbwr it

such timie thereafter as thie s.wd truiste shahl dleiem best in

the înterets of n'y maid granddaugIter and lier chîld or

chîldren."
Thiere iy no residuary coaue i wino odcl

1%e grauddaugter iA married wiîhot iSue. 'Hm grand

chud mnrie, but %~ si ciliren; and àli quetion ariss

"is she entitl t the iniutercst upen $.000?

1 umde an orde that Moh Alexandr Suele ilîoud repr-
s< ut iltoein esc or otherwîsc. who( wuli w u thdt

thi- uers in case the gris(andaughter, iý nýot.

I lsenst me, tiat thi, case îu 'air1v be said to) be
coicrd bvBirdv. Jflnsdon ( I81$), 2 wns 4. hr

thie provision wýas - tho rcst of mioney te b>u put out atl in-

1turest . . . and the >;idt Mary M1rr1i- t(, have thei said

înivrest to niaintain lier as long asý div ruemaiws single and ne0

ebild: and Wen it shah ples Guid te vil her, that înoney

shaH corne hi mny brothe and >i>t(,rs chlden ary

Moarr narried,. but hadii ne clîild.Th Maste of 110118 (sir

Thonias Muner), said plu 345, 346: -Trhe testater min-

ti-iplated tlîree pe(riols-lst. hie rntority;ý 2nd bevr remini-

ing sinlgle, willhout a lid;3rd tilt ilntcrval betweein be

iiuarrageý and< death . Tg, thev thîrd perio4 thev ni-

turval btweevn lwe marriage maid dvathi. ifhere are no wrds

epelyapplicable; but tlwivrt beù irs giit-n 14o a

favoured objeet andl the caital flot gien over till the deýath

of that pe-rsun thev 4'urit is; driten te tlîic needtf saymn11g

cithetr that thetre is4 an initestacy dlurirg thev reinainde(r ef ber

life, or thiat she is te takire dlurîng lie whole life. The latte

>eciiîs tîme miore reaseinaLble alternlative 1 ei1niot suppoise that

Iliv tvestator mnnt te lvave a partial imîterest in the prpiety

undisesed f; andi that ol flic. uLari1age. 4uf Nary or

the dividonds dimît-lg lier i liould devolv on th&for

whem 1111. Millepese no intenltionl lui bequieath more, than

ai legacy. o! CID tie olne,"

Theobald on Wills, ýth cil,,Jp. 'ý:1 iy:" Siei of Uic(

emirlier casesý iii wbich a hil iu bethaý Ili-tc imlil wou

prulbably niot now befolwc, and uîîwmmlîoiîs Pihdv.I n

d10n. Buit ini Iliiiilphrqs., v. Iumh<s~t6) .B



TuEl 1 1\1 i) f) T FRI VE l'y, REPORTER. OL2

1 a- Jp ,~ I7,SrJh Sta, .CsVtatBr
v. IIuî~~do ba~ Iclvr een nirrule i an t ca ntd thiai

aîy va~' vîl~wib th iaueIr. Btev. .iîfii,, i,, 'itq,, éé
Burr ~6I$, îav ao li ittkvdal. lu1 Rai jàh %. (arc

L P~?,I. I'l C ('. P. i p. . hal Y( ,ieuili-.ir

('h.~~~~~~~ 1>. ,,3 i1 > 1h. 1> 873 a'd in i< ipig/cr 1v r

htiwii 1aeu Cnu~ liv- ]n pl igBr v. llurutdoaf? built
thv ,i ,t \iun oirrl hý] 1 . Won. 1hr 1 nqp th11yIg Ior ivr

dear1h i I>oett i - it- -u i test' vaes 1ol or 1 uigth h

Peite wi e1h ril rvntiawd 1 t.1 d v. I l l .1, l, I , sî>okn o! 9hfb
-(i) V. _X i l S ('h 1 . at p_ il 95, a trus 1t , f 1 l,.e i ti)eOiIIt

fior ui iè l it ainei - of the il so - v1 amed 1 l 11 t, a tig a g,,i f oser laft(lvr l

lm!hkf ffird v. 1!u,11.the t&'statotr heiru eotmlae .
T'. ii fIlieur hvinrrag -2. Tho linio treiafiter before
al chili %t a- :oi;, Tlîv lime t'rat. V4or t1lv fir[tperot

lit' liaipo te b.,,~ i ii be ilte. invomie for- The ttirt 1,
1î în, ber- tht' priîît'ipal but for: thlit -. i tImd %whivh 1)nay la''l

t ir te. tl of huie r iarrict) Il le. lie- Iiai inalltI > 110 , îîi j-

~t'ryteîîptiîg arunîtnt ws tîianet) tat wlîat di1vtsao

tnî~ sii 11t i Id1 iaki- tiîrei- f lier ani i m loi sho bl a j I i)t1 l, .

od r i. l t. e rIî1î1 l for tue li li pr tif lirs at

1îpir Mar Mori 1i 1111, v. IISunilsti1 d

lUt f oi ti I rrî11 l Il 1î 1 t1 liat t'a. I a111il t Iîîmk I shî l hut 1

h1 1 1 l e a t a l b i I 1 ai i i t 1, t i l a t i ' t t >e t l - i l t h t l'i r

(rsei t'1 I 111 ,t tî-eviare1.

('sso il paies )- i o! hie eu1rlpu fi of the$,O fuîîd.
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i Nit lu Ouuid rî,192

la r- tý i 1~ i ii, If, in ,n

.tt I. h ut action il.. i..t, lliiiiu t t atli:lt 1o 1 l1 it,d î4 l-
4 r

I ~ ~ ~ ~ ~ ~ W E... lo5 1 i.el Iiai i3utw V.N lrî.r.-It

j'îrîîîîî wt o l i %ce,î eu al Imuroh . T I %~ wu sauttti

19 1 q 1



56 1 1E ON TÂRJO UWEEKLY ReEPORTE,'R. [O.2

to lm! confiiritedt 1, the decision of Lindley and Topes., L.JJ.,
iu Spinceù'r v. Wat,23 Q. B3. D. 352, 353, reversing the

Jduin CabNani the Divisional Court in Ilhe con-

Theiire it was s>aid hy LindlPeY, L.JT. (P. 253): "1 think
tliat thie exception tlirows some lighit upon thfe meaning- of
the wvordsz -beforc faking aîiv o)tIher prcinl the' action,
and liaving, regard to it arito the objecùt of thie rule, 1 thiink,
whiat iýý muant is ' taking anY %rvedn ith the view àf

e-oninuiing theiigto wvith the person against whom thie
proeeeding isý taken.'

To' the saine ellevt Lopes, J.: 1 think the vule intendod
a proceedingl whichi is to h1ave the effeet of continuilng, the

action-ot a prceigwiMh has te elTeet of piitting an
endio ilite action." In Vickcrs v. ('oventrj, [19ý08 W. N.

1'2, it was hldf by' Warrington. J. (as heqldl iu Schllund v.
FoA er, ilpi),tht the, delivery of an amend(ed statement
of d1aim came witin the above definition of Lindley, L.J.

1 hiave not foiin4 ainv other atithnrîtyv, nor was any othier
referred to on thev airgumen1-t. 1The plaintiff may fnw h1ave
leave ta diSýonitinuev (m 1he termes approved of in &lundmi v.
Foster, 11 (). W. R. 60(, 17, 14, in whlich case the costes of

this motion will bc in thle cauise.

Ir plaintif! desîres to proceedý then thev notice, of diseon-
inniance wilI lm- Set aside with c-osts te defenidant in any

1«'venit, andi the trial sbouild bie exped(itedl in view of the age
of the defendiant and the nature of hig defence. 1 cannot
imagrine, anyv othier proeeeding more indicative of a deisire to
proeeed( (untleeÀ it mighit 4c giving notice of trial), than

hoetakel bY plainitif l in case.

11O'. MIL JUTICE1( RIPPELL..OTBR5R 1912.

WEEtILY COURT.

YOITNO( v. IOY E .
1 O). W. N. f4.

lVrfnleor uind Puercear - Contrarf for Sfte, o)f Lapd - De! audt -

Reain- F'orfviture of Yrin. POid - -IidgmeMfo - CostR.

Motion by thel plainitiffs for judgmnent on thie stateinent
o? cdaiml in de4fault of depfence in ait acçtioni for a declaration
thiat the plaintfs (vendttorsg) were enttitled Io deterinine an
agrecinciii for 0hV sahe oL tWO lotA of ]Land iii Fort Williaml

[VOL. 23
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and 10 retan any SUin or suuis pald mnder the agrufernent, for
rtcsioii .)f the agreeMent and fo-r p~sI

J. ). i~etfor the plIaiintiffs.

H1ON. Ml. Jui -cE IOL -~ judginenti Iiay go
1-r rec&o nifretof deoi faypaynim-nts oU &0

HIoN. MaR.Jsr LFNNO\. OCToBEa. 7)TI, 1912.

WALKER v.MXWL

4 0.W N. ¶5

I g yd, r a md PilrF ha', r t fnr , br Sale 1, Jf 1d 1~,>' u -

Aiufor rI,.- o u (' u'ntnç tIl, urchas e rtAin iaqnd in
Siýkittchein. ih, rý-tuiri of ujjie1ý ptaId % ili t nrý andf the de-

li-ry up of a -ertain pr,>i-ry flot, ii t. ir) 1);iriUance# ut the- con-
trart. TLhe voutract wat4 intndi xiibjee(t to cortain wrltten eouditiona
tha~t thi. land ým ..gz,-> farmn land. r-aey lanw. slightly rullins and
1lxcatod loç-e t-, Grind Truink Parific lt%%. utherwie- contratcta t4i h
r.-ito4id ttugethor wiîbah l

Lt.Nox. J., hod4, fliat ii copimct wss airivtly a vondltional (rnp
ad titat none at t1w -fnditie-nm wro n represpnted and that laintiff

Waa entitled tu r(eacind.l
Judg-ment fer plaitiff wlth cos-ta.

Action for the rsiainor cancellation nf a voniditiontal
cunytraet enijtcred ilt bY plaintiff for Ilhe pulrichase froru de-

fend(anita of 3'20 acres of Ianid, Mi adathwn the de4livery
up of a pruînissory note giveni, thv reay fei ntoney plaid
in connection with this oontraut, and fur dlLarnata, tri F4t
Oweniii nd w' 8thl Ju1ne last.

H., W. Wriglht and J. A. JTlrning, for 0h, plainfiff.
J. B. LuaK.C, for dliv dfnatWhite1.

MuEman. for thev defenidant lbrun
A, (i. NI<Xayi and IL G. Tueker, for thie defoliidants Max-

well alld srithll.

HION. MR. J[rST]CF LEN Nul>: Frolit tuev 'ay lit Whlicli the
negotiationsii opexie, the wording of thec applira tion, 11it forni
of the final agiîet aid staitemeints incîdelilall-v mtade duir-
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ing, iti i g ofe duch xa idenlt tilat te rig1lit ani
1iabiîte~ f te deettatt l night possiiY not, be_ ideical;
but consel fr litedefeuc conduted itrugutaon

of iential iteret ani labilli..
Wlicn ite 4 i(,.c wasi[ ail M.i 1 eert o ii ntt

uneit ofdfit .I one t litreupon(l informeltil ile thlat thewv
desired1 Ilo dti1itc lion 1, * mtie1- u bteen dt.fondant ý, antI!
that t 11eY were' cont t4 b-il [1iwa1 t rea1tt on-1 th Iamifie bis, ý a

juinet for Il , t aga 1int ail1.
'Vit c'a>o was the ai-ldjoufrnetIl f.orl arunt 1il Torontoi,

anidý wa1 taken1 il ou 11 the 1 1 Lof Septemb-1ern- . ia>. At1 tit
( pen1n1111g lf thl, argumen1 t 1 tMr MeKÂy 1- appe ) are-d , in s tei, of 1,

Mr, ~ ;l Tukr1s'ott or- tîte di-fendatt MaNweii andi
m ith nt itskkdi leave to eau vdec to shew t1e rela-

toit f xsii beVtween'l the11 tw d\%-i att aitt tite other-
t % qI< d fendantsl ll ý, wit title1 vie'(,w o f it11 tel 1v1Y i 1 ii itrtl -g ttt
v\ en if theseý otheri twoý defendants were liale Itis c-lients werei-
itoti, Ail th1 e o th1 eri pai-ties bece tio itii. lia\ ing rgr
to thi, confduet olf ilt casýe, and thte very" greai inconveni11-enc
andi inijustice( in 1e l t th admission of tliis evidence, 1

reofuseti ti. admit t.
1 l t he vievw 1 taike of i his case, it i, noV niece.siia*ri for inie

to deernmie whther tilt, rpeitaionis complaittil oif by
th 1 plit1If! in (conn1yec t ioni w i titl1 te1 proo ) set -(1Sale werne hon l-

etiy , o'r frai len t 1viy, aie; or, wheuther tlte llgrieement in
quest!ýlion shoimid fi trett as airxeteio att ectrv con-

t ra ct. I f 1 had top corne to) a jtimenit upon tlierpevna
tionis, I woiId halve diflieIlty Mn 'ot11111g tu thI Io, tiso
tîtat theyN were bona fîdeo anti innocent.

Thev fornmai ctrteiiltS 5 antI 6, are daitt April
Tht, 19 11 , bult it is sai i, we re iot si gni1i uit il abouit the

liifAri. otigtriis mi the wdatei. T1ILlo cuFit
tra t s mni-e witl Mailx wv 1 anit 1i mi th1. Before they,. werlf lire-

setet to ic Iainif!r for1 ex.ecution, thle p1linltlfr batilmt
an apflie tit) tile deenattlibrtibon andi Whille foýr
thlprcas of theselnis, through ant agent, W. T.Witr

TVire plaintif! knew nothing wltatever abouit the plroper1ty
andi, t cindc the applicationl, tit StaLtemt71ItS aftl-rwards
incvorporaýite9I irt Vxîibit 3, weemaieu by Wintvlr, andi relieti

upon.1 by' thfe plaintii!. Wheter iti aplic1ationi wolitae
aimuté) to a ontr-aet olr not is inmnaturial, as the parties,

tlaalido ned it hy mnutilal consent -ini faut, neyer treate t il s
btmtdling-andlli tiutl the, forrnii contracts, exhlibits
anit 0; andi exhIihit 3, in place of it.

[\-i)L. 23
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Winter. aîîoung--i o1hr thing, had represented that this

was gel faranneî hmud. slight!y rolling. and close to a rail-

iay: and byv a hne drawin upon a printed diagramn shewed
bi-.~ raia withn a few rob. of the bind ini question, judg-

-, C iii

of 19 - n1 1 r ti l I 1 1h wi1 h f a a t r

When hron am \\Vntr prî eented the prpoed

tr thm unil he a im garan te* in writinîg as to somel
r tl 1 peieitiion pr i i vu m e t nin r iurding!

î 1 i n i TlJg 1 rb'run. T hn ilrvei i ing all the

defenant- drew up ned'i , Iandi dlvred e xhibit 3. in

n hini w- înnd. DpI I'I i] îln1ri î

eG ri , thiga t v *la i ll I i . W lk , CI J 1'î -li.j~i t

rnd sui - ran l u to i ret unded t> et r uat t h l! ')'b p il

d~e r ~ r ~ I t S:v11 l i -1 l i,-, npq i t ['il i i îi' 1la 1 ý N lil 1 1 111

fuaom' Illgiî rolng.î t on t l u- (1 T. i. là

d. S. li i.,.u4. \\~ .- i d bel i \\ . d. \\ inîer." A nd 1 lre-

ujoîn lhe pl;iliîiti sigîied tlle cuel nraets. paid] tue sllil o ~~
by chegnte, anud gave his promnisory notev for $9t>. payahle ini

twenitV-tu <da\s. the lenigtil o!Î tlne slupptîsed 1 ieîei-
sary to eniah!e the' plintîiT to insieet the prope'rty.

This i tuni-t rue to be nlot an ab..olute but a conidîioînal
cot'ilract -a conditionall and part li lx e\tcted con tract arid

vllut take î'lYçt J!. nlp'un inJpj'tlJ''n. lh' 'aLod i înTiîu•d out
tenlbe as represiented.

It is~ adiniitted thiat the wordl n rfiJ.huld nuly bie re'ad
SrQe indell' Illit tlie Jnt'aninîg h el'ar enolll ul" tulalI le tili-

tract waui to be canîcel led or re--enîîded anid thle muonlcv re-

'IhT' l aiî i Ilf liîadc luis inîspe'ctitall proanulpiy. a1ti fit ilWe
refustatl tl tak' ilt' propt'rty.

I dÌe nul proipose te cornsider al aîll any reprt'-entationîs or
5.tateinîeîn îlot JlildI in e\Ìîluîîl 3.

I fÌnd ai- a fiiet thait Jiie of the Etreeiltaiuî euui
tainied ini e\llii 3 w-ere trut'. Theii Ilal dlesnrilt'd in the eenîf-
tract is nlot guod farmn lanud. i t iîlot m v lu hlin." it i mo îre
thaîî1 slîglitly rollinîg. il o " rirdgx Ii piJieit aluli e\tcilt 1,)
setriously inî p*'de fairminîg opuerationus. and it i- îeveral mîile-
from t.he nearciat point un the Grand runîk Paeif'ic lailwav.

1912}f
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A iofu thiree Ilîundrcd and twentyv icres miaY haive s
> Iogh Il- s i d stosi, 1 ui ,i i 1, aid Velt , als a t ract of land ., b
lai rv deerbed as:ý -- goc)( fai I lnld :- bult ;i hIl 1 ea . 1,e t lt

proorio u isd land 14 too great, and thu inimpneimets
1.ili thet way.1 of cu!lIiat ion art, tee formidable, to, juisi i this
de c.ripI)t ion .

Ther is ev -1>4,%Yilec bothu li1 wa21v ef iourse iaLind t1l ,ruei art-e ex
tr:is bult -veji 1lte evjienceý for thefenv adroiits thlt

t aere are verv considerable creaes that cannoiidt 1w cuklti-
vatd, thnklloertonhitnoself admlitsý that heeare ten1

acre'fS 11nwofrkalet n a-eounTt (if toe.The 1defc-ndan1ts' wit-
neaýs IYaid, Brown >saYs there ik tou muiich water on theo land

toý (,%(,I ita iln a eo dc u f;ctir.
Whls thiik the evdneiiias fairv honet al] rouind,

the wiînsses wh inzipressed ile, ils hainig the reuiit cr-
hoinatioi or hlnostv and knw] vg e eri- TIiomîp>ian and

Kenny. heyare both fri r. Thnmp-son. %vhu 1jves nccar
the land,ý mcd lias heen-i lin the lhit et oin o%,er it fori vealrs

.--1lthough' Ilie dlid net knuw i ondaries mntil r venl-
>iavs il is; nlot ue frmingl1, land li howoould not e-au it tarili-

inug Iiaîîd lit alll. sud lle %colld net l'lit anyl vaýilue on it as a
fairrn;fthnt stoue iiudi >1cighsý cuvr mlore. thani Oni-hialf ot
1 it; sud thal ais al fanigootionl]h stone" a1rr Itoc
ptliztifuil aud tioc larg SM- rnv. neya that orle-
tolurth ut l ,1 s 1 goee 1it 'luns tat it Y Y geneilra V,
tonyv, and is nlot yood fàiatrig land. Ho eûul net puit a

valuev on it for faring.-
Tu iltry jiidgeii(i t1 hi dfondants were net in a posýitionl

lo uolivri what thel agee te een1Vey; Weýre o ltable, tic SUI-
stntalyeonpywilt1l hie conitionls uipon whic-h tbis triiii-

aclotionl %Vil to) 111 eairried, out, if carriedi eut iit al; : ad the
pilaintiff 1- not boilld lu seil a-o vu vyane 1f thle land lin
quustion or loi -oIiiplV with lte provisýions of oxlibit>ý 5 And fl,

There. will lw judgnîentýic foýr the plainitiff against Oivcl de
ten1dants; for $3I20 wvith Ilero-t troni thle Btlh cf J1une, 1911,
jind hbe cosIs ut 1iis action;ý imd for tilter tp te plain-
iIT et fhlirc isor note for $952 xnntuedii Oie pleild-

ing ihrc-in sudl Idclarin)g thait thie defenldanlta hav one cou>-
plieid w-iîh the ternisý ilnd condi4itionsý of their contraut uf
sle, indi lire inet tiledl- 14, 1-lntrc it aggainst the plaintitf.
And dlirecitinig tht 11pen lhic expiry et o tuli tei allcwed the

detendan1its for jqpeal, or uipon t1e dli>înissajl ut their aplWi
i f taken., the4 offee u t u Court atl (vn souud inwhe

1 v n 1- -13



1912] d.LBA .BiLJ .~C 7.61

ani 6 Uaoele lrurtr cit theUurÇ alulig 11 an
1I w ll gi N f filri]he r i rui l 1. u- il ) d i frit I fîw u g

meut~~~~~~~I if di11î 1r~ u~~h~twIIU

Atuin il I , <4 Pr,ç<tp 4 .nih i nn t. r
li lttlId».t 1,to 11 J' t ofq~ Ib h i t -il

t tfi i r cAnn i i' ri iI i i , t h.j or~ .îk u iO iioiro Y

u put ut t ti 1îdn hi u i - i - rîn li .,r lito riu u~1c t

liait loirbu tiui ii y otlntarv ai i1n tualanc î lIuu' r r
lîr'îau i tntil Ow' rtuiibditt''nr. ci iturî.u'îIi

b>' t>' lIbor wn% luib
( N 'r .1 J txI1i fi ' o -ot sita 7v% i l 11 nt iff*t cin uul rft

i i i f w rk
Itl IIELL. il.. h ,1,. 1, npîuoui t-o I l -uo n ir.' thalt 1 d intlt

rtht ii lliin i,,tu t-~ I-I îlinitut cou in lt . prjtn it t u n;if

A réteat uIlo t,%% l miil -i-rd r cat, 'w al ftp ittiil aiu
Aili-uil Ili 1-- pti pimi ntil u ou-thiriîti

Anl applial hvY lte piiiTu tu-un an'll;I itruhr iuf ilt 1 I >vptit

ai ifti IIit. ifon I w h h wut'ii I u o gu o h
enfuuevîn'xîîo! neu-latM' 1îen.

M. A. :4vîrd K.(. fOr u p1huu lf'.. ippln~

( *o ntra ig ( u, .1i 1 ii -u iet't iln .o! a iu-ri, bu ii , hu i
thlat 14 m]pail%1 a li ol u-ai l ui 1ld for Iluei ' dvfendatil
t hO - 1.uerhi 11P. k% ( . ( 'I . ih Iliîrat- 1 u-ri % t fi r ay n t
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of 80 per cent of the value of the materials and labour donc
on the lOth of ecd montb, as the work progresses, and the
remainder when the work is aIl complete, and after the ex-
piration of 30 days.

Thc Berlin R1. & C. Co. set out on affidavit: The work
began under the contraüt in April, it was found necessary to,
order certain extras, and about August lst, the MeNeili Co.
found tiemselves iii ffinancial difficulties and unable to pay
their workmcn; work on the building almost ceased; the work-
men being unable to get their pay refiised to work longer.
Thereupon the Berlin Bl. & C. Co. took possession of the work
themselves, and it is probable ticy will have to complete tbe
building by day labour. The estimated value of the Me-
Neill Company's work and materials is $4,111 and 80 per
cent. of that; bas been paid to, the McNeill Co. Tic Berlin
R. & C. Co. say it will be impossible to ascertain at the
present time wbat will be the cost of completing the work-
and tbat it will be impossible to ascertain what amount, if
any, is justly and ]awfully due until the coinpletion of the
building.

The plaintiffs having- delivered their statement of elaim,
the defendants, the Berlin R1. & C. Co., applied on affidavit
sctting out the aboie as tlie facts, for an order staving the
action.

Tic Deputy Judge of the ('ounty Court in Chambers
made an order staying the action as against the Berlin I.
& C. Co. until the completion of the building, reserving leave
to the plaintiffs to apply, if at any time it should appear to
tbem that the company was not proceeding with the building
with due diligence and'reserving the quesiion of costs.

Trhe plaintiffs now appeal.
I arn of opinion that the order cannot stand.
The learncd Deputy Jndgc is said to, have procccded upon

the ground tliat tic plaintiffs can recover from tie IBerlin
R. & C. Co. only the amount whici on the completion of tbe
building is due from that company to the MeNeill Company.
But there are two answers to such an argument:

(1) Such a question of law should not be determined in
Chambers on an intcrlocutory application. and I do not
intend to, determine it now. It should either ha set down for
argument ais a question of law arising on the plcadings under
Consolidated uie 259--or preferably determined by the
Judge at tie trial. In cither case the question can be made
the subjeet of appeal in the regular way.
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>Again, ci en if the law were clear -the plaintiffs are en-
titled to prove as against the Berlin R. & C. Co., the amount
of their claim against their employers-uite a different thing
from proving this as against the employers themselves. Work-
ing men must be more or less liable to change their residence;
ani it is nothing but simple justice to enable them, to have
their rights determiiied at the earliest possible moment.

1 can conceive of no grood end to bc attained by the order
ini appeal. The parties can go to trial; the amount of the
elaims of the plaintiffs determined; if then it be considered
that the aniount to be recovered fronti the Berlin R. & C. Co.
is the statutory percentage of the amount due and payable at
the end of the eontraet, the .Tudge wiIl so declare--or if
the vicw of the plaintiffs be acccî>ted the law will he laid
down ini tbat sense-in effther case in ail prol)ability there
will be a reference to tbe Master to deteri-nine the amount.
llow the Berlin 11. & C. Co. can be injured by sueli pro-
ccedings 1 cannot see.

1 think bbc application should not have been made-
and that the appeal should be allowed with costs here and
below payable forthwitli.

The defendants will have until Wednesday, October 9th,
bo plead as they niay be advised.

MASTEI' IN CHAMBIERS. OCTOBER 1OTHI, 1912.

IRICKAIT v. IBITTON MANIJFACTURIING CO.

4 0. W. N. 112.

Partcu1lar* Motînn for-Prema jure.

.NASTE:r-IN-CTiiAmBEits held, that a motion hy depfendants for
partieulars after the statement of defenee had been delivered but be-
fore discovery was premature.

iSmîth v. lloyd, 17 P. R. 463, followed.

The tiefendants moî'ed for particulars of certain para-
graphis of the statement of claim.

C. G. Jarvîs (London), for the motion.
J. G. O'I)onoghue, for the plaintiffs.

CARTWRIGHIT, K.C., MASTER :-The statement of defence
has heen delivered, but there bas been no examination of the
plaintiffs for discovery.

1912]
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It, therefore, follows under Smith v. Boyjd, 17 P. R. 463,
that; the motion is at least prematurs at present.

It was subniitted that the plaintiff who is resident in the

province would net be competent te give defendants the in-

formation te' which they are entitled, and which is necessary
for their defence.

And it was said that as the other plaintiffs were resident

in the -United States, it would be an expensive proceeding te

examine them. This, liowever, may be met by the decision

in IÀcle v. Rivere, 1 0. L. R, 57, and the defendants can

urge in support of a similar order, if sucli is found ne-ces-

sary, th.at the plaifitiff s are in defauit in respect of the pay-

ment of over $230 of interlocutory costs.
,Wit.hout deciding anything as te that, it is enough te say

at present that the moDtion is dismissed with costs in the

cause te plaiiitiffs, but without prejudice to its renewal after
discovery if it is still considered necessary.


