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INSURANCE P AYABLE TO MORTGAGEE.
Tec“e,e notice that the question presented in the
(an:t case of Black § National Insurance Co.,
Seve’ P. 29), has recently been discussed before
cm"‘ﬂ Courts of the United States. In one
" y»  Continental Insurance Co. v. IHeilman,
Preme Court, I1linois, February, the opinion of
ogt;llinois Court coincides with that of the min-
of our Court of Appeal. The summary of
e di.icision is as follows :—

a ?:::Bumnce policy issued to A., with loss pay-
on th B-) lflortgagece, was made and accepted
o ine condition that any subsequent contract
%ns:“mnce, valid or not, made without the
fhe nt of the insurer, would avoid the policy.
a ne"Wards, without knowledge of the company,
'W policy of insurance in another company
H:;":‘en out in the name of the wife of A
ot n,t h.at the policy was avoided by the subse-
ou insurance without consent, and this
sogh the‘:v subsequent insurance was invalid.
is g (;ta designation of payment to a mortgagee

an insurance of his interest.
mrrnmoﬂler case of Humphrey v. Hurtford In-
ecce Co., U. 8. Cir. Ct, N. Y., January 28,
ol di;)urt appears to have taken a similar view,
g that where a contract of insurance is
' eco: With the mortgagor, the mortgagee cannot
l‘eac;:: where the mortgagor has committed a

of the conditions of the policy.

SURETYSHIP.

is :olt:in't of some interest under Art. 1963 C.C.
d in the case of O’ Brien § McLynn. The
ca“e,o“ysi «Celui qui ne peut pas trouver de
.“emn est requ A d.onner 3 la place, en nan-
the ent, un gage suffisant.” It was held in
"Btat(;“e referrred to, that hypothecs on real
snq co::y be transferred as security for debt
nch on an appeal to the Court of Queen’s

+ In the case of Farmer, ins, & Bell,

hel, d’t;epom in 6 Q. L. R. p. 1, it was also
197 0.":'3& debt may be pledged. See also Art.

intey, , which regulates the imputation of

in m‘:‘g:‘here a debt bearing interest is given

GOODS SOLD ON ORDERS OBTAINED
: . BY AGENTS.

The question discussed in the cases of Gnae-
dinger v. Bertrand, 2 Legal News, p. 377, and in
Gault v. Bertrand, 2 Legal News, p. 411, as well
as in numerous antecedent cases, continues to
elicit a cross-fire of decisions. We note in the
present issue two pronounced by J udges of the
Superior Court holding the Circuit Court in
Montreal. In one, Desmarteau v. Mansfield, Mr.
Justice Jetté followed the ruling of Mr. Justice
Papineau in Gault v. Bertrand, and maintained
the declinatory exception. The case of Prevost
v. Jackson, apparently, was even more favor-
able to the defendant, for the goods were sold
to him in Toronto through a broker residing
there, subject to ratification of the principal in
Montreal. Yet the right of action was held to
have originated in Montreal, and the declina-
tory. exception was dismissed, Mr. Justice Rain-
ville coinciding with the opinion ot Mr. Justice
Johnson in Gnaedinger v. Bertrand. As this
question i8 occasioning much litigation, and
can only be set at rest by an Act of the
legislature or by a decision in Appeal, we are
glad to be able to add that the case of Gault v.
Bertrand is now before the Court of Queen’s
Bench, and the judgment of this tribunal will
probably be obtained at an early date.

WIFE PLEDGING CREDIT OF HUSBAND.

The following, from the N. Y. Times, refers
to a decision which has excited much interest:

Wives will pout, husbands will rejoice, and
tradesmen will, we tear, swear at a very recent
decision of the Common Law Division of the
English Court of Appeals, which the lawyers of
our own country will do very well to make a
note of. Mrs. Mellor purchased of the plain-
tiffs, Debenham & Freebody, various articles of
dress suitable to her rank in life, and which by
her orders, were charged to her husband at fair
prices. When the bill was sent in, however, he
declined to pay it. He made his wife an allow-
ance, he said, and had directed her not to pledge
his credit. The plaintiffs replied that they
knew nothing of his private arrangements with
his wife, and that they should certainly hold
him responsible. The tradesmen’s case seems
an exceedingly strong one, and with such coun-
sel as Mr. Benjamin, whose career at the Eng-
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deemed well-nigh impregnable. The only
question left to the jury, however, was the sole
one, “ At the time these goods were ordered had
Mr. Mellor withdrawn from his wife authority
to bind his credit, and forbidden her to do so?”
The jury found in the affirmative, and the case
was adjudged against the tradesmen. The
decision on appeal is very vigorously reasoned.
There is, Lord Justice Bramwell said, neither
general usage nor convenience in favor of hav-
ing articles of dress on credit, nor can the courts
take official cognizance of any practice of wives
to pledge their husbands’ credit for such articles.
Doubtless, the husband may give the wife power
to run up such bills, but why should the law
give such powers to her against his will ?
Tradesmen should inform themselves as to the
wives’ authority. It is, doubtless, true that to
ask questions of their lady customers would
offend them, and that is a strong reason why
such questions should not be asked; but it is
no reagon why the husband should be made
liable in default of the shopman’s choosing not
to inform himself. Lord Thesiger added that
there was, indeed, a presumption that the wife
had authority to pledge her husband’s credit,
but the presumption was one liable to be rebut-
ted, and had, in fact, been rebutted in this case
by proof of the limitation of the wife’s expenses.
It was hard upon the tradesman, but it would
be yet harder upon the husband to lay upon him
a burden of liability against his will, and from
which he would be unable to relieve himself
except by public advertisement not to trust his
wife, which advertisement the tradesman might,
after all, plead he had not seen. The judges
disputed over a case (Manby against Scott)
similar to this several years in the reign of
Charles II., and fifteen years ago the Common
Pleas made a similar decision in Jolly against
Rees. But Justice Byles then dissented, and
Sir Alexander Cockburn himself has since ques-
tioned the case. Debenham v. Mellor is the first
time the question has been passed upon in a
Court of Appcal.

The Circuit Court of the United States for
the District of California, has decided that the
law of that State prohibiting the employment
of Chinese by corporations is in violation of the
constitution of the United States, and of the
Federal treaty with China.

NOTES OF CASES.

COURT OF QUEEN’S BENCH.
[APPEAL SIDE.]
MonTREAL, March 16, 1880-

Sir A. A. DorioN, C. J., Moxg, J., Ramsay, J»
Cross, J., Caron, J. ad hoe.

La Sociktk pe ConstrucTioN pu Canapa (deft:
below), Appellant, and La Banque Natio¥
ALg (plff. below), Respondent,

Note made by Corporation—In the absence of °
special denial, authority of officers of an %
corporated Company to make note will ¥
presumed, and also that the note was given Jor
consideration— Affizing double Stamps in 47
peal.

The respondents brought an action ag&inst
the appellants, a Building Society, on a promi#*
sory note for $2,000, signed on behalf of the
Society by the President and Secretary, payable
to the order of one Frechet, from whom it pasé”
ed by endorsement, through several hands, ¥
the respondents.

The appellants demurred to the action on th?
following grounds: 1. That the declaratio?
showed no privity of contract between the P8’
ties. 2. That it showed no claim or right bY
the Bank against the Building Society. 3.
That the allegations did not justify the concl®”
sions. 4. That the powers of the Society wer®
determined by C. 8. L. C. c. 69, and did nob
include the power of making promissory note®
or thereby binding themselves by the sigd¥
tures of their President and Secretary.

The appellants also pleaded a défense en foit

The demurrer was overruled, and judgme™
went against the appellants for the amount ©
the note and costs of protest, without furtbe’
proof than the production of the note and Pro
test.

The appeal was from Yhe judgment dismis®
ing the demurrer, and also from the final jud8”
ment.

Cross, J. The appellant urges that the so-
ciety had no right to borrow; that the-

did not prove their demand ; that the Socie¥f -

had no power to make a promissory note.

The views entertained by the Courts in E98’
land, so far as I have been able to asce
from the course of the decisions there, Wd‘ﬂd
lish Bar has been ag brilliant as brief, might
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;:)!n t" indicate that the making of negotiable
me::mwl'y notes or other negotiable instru-
o !s by a non-commercial corporation, not
Pecially guthorised by its charter, or by the
ch:;::s it was entitled to make in virtue of its
T powers, would be ultra vires; but to this
¢ an exception was allowed where the
nat, ing of guch instruments was incident to the
u're of the business the corporation was au-
Gorlsed to transact. Thus in the case of The
eneral Batates Co., Exparte the City Bank, L. R.
insueq . Appeal cases, p. 762, bonds had been
in g by the General Estates Co., limited, being
pro::-t a Building Society. They contained a
who ise to pay to the order of one J. C. Hodges
tmn:‘)ld them to one Herman, to whom Hodges
. ferred them as well by endorsement as by
ed, the latter being acknowledged and regis-
abrled by the Company, so that they became pay-
en; to the order of Herman. He pledged and
whiol'ﬂefl them for value to the City Bank,
lch institution, on the General Estates Co.
&nlng insolvent, claimed to prove for the
ount of the bonds against their insolvent
::t:"o“’- This was resisted by the official liqui-
Y, on whose behalf it was contended that
no‘;elnstrument.s were bonds, not promissory
8, that the General Estates Co. had no
eswef to issue negotiable instruments, more
Pecially promissory notes, and that Herman
i ':;g the payee and a debtor of the Company,
e proef were allowed it should be subject to

¢ claim of the Company against Herman.
ci;l;,};e Court held the instruments to be nego-
Yle and to be proveable by the City Bank
ug?lm’t the General Estates Company, without
g subject to the equities of the claim of the

:i‘p“ny against Herman.

0011:0 W. Page Wood in his remarks says:—
ang b‘.‘“ﬁ bodies may issue promissory notes
c ills of exchange when the nature and
fun:cwr of their business warrants it. And
er on: « The better opinion seems to me
no:":;hﬂt this is & promissory note, but if it be
0, the authorities go to this, that where
ore Isa distinct promise held out by a com-
ty informing all the world that they will pay
Do € order of the person named, it is not com-
eq:‘;:lit for that company afterwards to set up
€8 of their own, and say that because the

themon ."ho makes the order isindebted to them
A0eY will not pay.”

Brice in his Treatise of Ultra Vires, edition of
1877, at p. 297, approves of this decision, and
at p. 830 where he treats of a distinction he
makes between the primary and secondary
capacities of corporations, he says, whatever is
outside or not allowed by the primary capaci-
ties will be ultra vires in the strict and true
gense. Whatever is outside or not allowed by
the secondary capacities will be ultra vires in
the other sense.

No corporation can go outside its strict enter-
prise or scope. Butall corporations, in prose-
cuting this, employ certain means. They must
have agents, money, offices, and the like.

It is quite clear that certain means may not
be employed by certain corporations, e.g., nego-
tiable instruments by railway companies. But
is it not the true view that such employment
would be ullra vires in the secondary sense only ?
Every corporation can be authorised to issue
negotiable instruments, but it is only railway
corporations that can make railways.

So with other means. Take borrowing. A
mining corporation cannot without express
power, but it can give itself such power. Is
this any more than the statement that though
acts outside the aims of such corporations are
ultra vires in a strict sense, yet the employment
of such a means or implement as borrowing is
only wuitra vires in the gecondary sense, invalid
by the dissent, and restrainable upon suit by any
gingle corporator, but perfectly valid when all
agree ?

He then proceeds to give his views to the
effect that where there has been « substantial ”
part performance, such a course of conduct by
the corporation, and such action by the other
side as to show that both parties intended the
due carrying out of the transaction, then it is
toe late for the corporation to object to the in-
validity of the matter, and if it does so it will
be exactly in the same position as if it refused
to carry out any other binding contract.

He admits that it might be different if an in-
dividual stockholder brought & suit to restrain
the company ftom acting in a transaction so
ultra vires even in a secondary sense,

It is to be regrctted that the author has not
succeeded in exposing his meaning with greater
clearness, bnt it must be admitted that the sub-
ject is difficult, and I do not doubt that his
doctrine is sound. It would at least seem so to
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me, if I rightly interpret his meaning, which I
think amounts to this:

1st. That a commercial corporation may val-
idly make and issue negotiable promissory
notes and other negotiable instruments.

2nd. That a corporation specially authorised
by its charter, or having power to make by-laws
for the purpose, and having made such by-laws,
may do the like.

3rd. That a non-commercial corporation, ir-
respective of any such by-laws, may do the like
if the nature and character of the business it is
authorised to transact warrants it.

4th, That although the making and issuing
of such instruments by a corporation may be
ullra vires, itis only so in a secondary sense, and
will be binding on the corporation, unless the
transaction be sought to be restrained at the
instance of some one interested as a corporator.

5th. That ifa promise be held out to the public
by an incorporated company that they will pay
to the order of a person named, that person can
transfer the instrument by endorsement, go that
the company cannot set up in compensation
against the holder any debt that such transferor
may afterwards come to owe the company.

The application of these principles will re-
move the apparent difficulty in this case.

Itis to be remarked that although the plea
denies the right or power of the corporation
appellants to make or issue promissory notes,
it contains no special denial that the officers of
the corporation were authorised to make and
issue the promissory note in question, nor any
allegation ot the absence of a debt being due by
the corporation for which the promissory note
might have been granted. In the absence of any
such special denial, or of any proof affecting the
consideration of the promissory note in question,
the Court will presume that it was duly author-
ised, that it is good at least as an acknowledg-
ment of indebtedness, and was given for
value. This i8 in accordance with the equitable
principles of our own law, and also with the
recent decisions in the United States. See
Abbott's Digest of the Law of Corporations,
verbo, Bills and Notes, p. 116. See also the
Upper Canada case cited at the bar. (Snarr v.
Toronto P. B. & 8. Society, 29 U. C. Q. B. Rep.
p. 317.

The point would be one of importance if it
were up for settlement for the first time, but

this Court has already held in the case of Th¢’
Corporation of the Township of Grantham & Cov-
ture,* that the promissory note even of a muni-
cipal corporation would be held good as an 8¢~
knowledgment of indebtedness. We arc not’
disposed to go back on that decision, and W&
hold in the same sense in this case.

A further question has been raised, which®
does not seem to bave been mooted in the
Court below, that is, that the stamps used oB
the promissory note in question were not can”
celled as required by law, This is evident and
is not denied by the respondents, but they cop-
tend that it is an error of omission, and have
petitioned this Court, supported by affidavity
asking leave to be permitted to remedy the errof
by affixing double stamps on the bill in ques
tion, and now making the necessary cancell®”
tion thereof. The Court is convinced of the
reasonableness of this application, and the only
difficulty is as to the power of this Court, being
one of appellate jurisdiction only, to permit this
to be done.

The last provision on the subject of remedy-
ing such errors, is contained in sec. 13 of the
Dom. Act 42 Vic,, ¢. 17, which, though passed
in 1879, since the institution of this action, an
similar in its terms to sec. 12 of the 37 ViC+
c. 47, passed also since the negotiation of the
bill in question, nevertheless applies, becaus®
it affects procedure only and gives a new remedy-
Its provisions are ample, enacting that « where:
« in any suit or proceeding in law or equity the
« validity of any such instrument is question
“ by reason of the proper duty thereon not
« having been paid at all, or not paid by th®
« proper party, or at the proper time, or of any
« formality as to the date or erasure of the stamp*®
“ affized having been omitted, &c., &c., even al-
though such knowledge shall have been acquir”
ed during such suit or proceeding, and if it shalk
appear in any such suit or proceeding, to the
satisfaction of the Court or Judge, as the c88¢
may be, that it was through mere error or mis-
take, &c., then such instrument or any endorse”
ment or transfer thereof, shall be held legal 8%
valid, if the holder thereof shall pay the doubl®
duty thereon,” &c.

The general provision for remedy of such de-
fects contained in sec. 12 of 33 Vic. c. 14, pass
before the bill in question was made, although®

g

* See 2 L. N. 350.
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Tot go 8pecially applicable to this particular
con, » Would nevertheless have probably bor'en
of t;’:dered sufficient to admit of the application
it b € remedy which the respondent seeks. Now
188 been made to appear by affidavits, to the
Stisfaction of the Court here, that it was
; °Ugh mere error or mistake, and without any
Otion to violate the law on the part of the
Older, the now respondent, that the effacing
omig € stamps on the bill now sued on was
Pro ted We, therefore, believe that the above
Vision i sufficient to authorise us, even as
ourt of Appeal where the objection has been
h:: taken, and where the proceedings are now
) o give effect to the respondents’ petition
N ebe allowed to pay double duty and efface
on t;tf‘mps, but subject to costs to the appellant
18 application.
he judgment of this Court will therefore be,
3t on the defects in question being remedied
Y the Trespondents, the judgment in the Court
1oW in their favor will be confirmed.
bon & Lafleur for appellant.
Geoffrion, Rinfret § Dorion for respondent.

SUPERIOR COURT.
MoNTREAL, April 14, 1880.

. Normanpeavet al. v. Bovaig.

sa““-Revendicalion—P of defendant
‘Hehe action was to revendicate a carriage
o ::;1:0 be the property of the plaintiffs. The
ut denied that she ever had possession,
llnr:aid that her deceased husband Francois
&omndﬂ had bought or leased the carriage
R .ﬂ‘e plaintiffs, who had taken out a reven-
ation againgt him and had obtained judg-

ey .
n_t 3 that the carriage was portion of his suc-

thgtlon and in the legal possession of his heirs ;
8he was not in possession, and plaintiffs
only to have the judgment made common
® heirg,

To“‘NCE, J. I find that the defendant was

Physica) possession of the carriage, and that
. s:ﬂ;dellt. If there were other persons be-
' 10F whom or through whom she held, it
V'honght in her to plead the facts and show
No, 298“& persons were ;—Pothier, Domaine,
holdth. S.he has not done so. I would up-
2 © 8eizure, and the question only remains
X °°8ts Judgment will go without costs.
R;u' Yardins for plaintiffs.
ille for defendant.

Rosert et al. v. NorTaaraves et vir, and
BLANCHET, adjudicataire, and NORTHGRAVES
et vir, petitioners.

Sherif’s Sale— Nullities which may be invoked
under C.C.P. 714.

This was a petition to annul the sherift's sale.
The petitioner was the female defendant, and
alleged that she had been condemned to give
up another lot by the judgment in this cause
within 15 days after service of the judgment
upon her, and in default she was to pay $150
with interest and costs; that having been
served with a copy of the judgment, she did
give up the land within 15 days, but, notwith-
standing her surrender of the land, a writ of
execution issued, under which other land,
No. 208, was seized, namely, the land in ques-
tion, -and sold to Louis Blanchet ; that the sale
of No. 288 was further illegal for the reason that
petitioner had never had possession of it, and
in June, 1878, a petition to annul the sale had
been filed by one John Stride, which was still
pending.

The plaintiff answered that defendant had
not made an opposition in time, and therefore
had acquiesced in the sale, that she had no in-
terest in raising the question of nullity, and as
to the other petitioner, the purchaser, his name
had been used as a formality without his know-
ledge or consent, and he was without interest ;
and as to the litigation pending as to the land,
of which plaintiff was ignorant, it cannot be a
sufficient reason for annulling the sale ; that, at
most, the effect of said sale can be suspended,
and operate a conditional ablegation on the part
of the purchaser, who alone could complain.

TorraNce, J. Mr. Rinfret, for petitioner
Northgraves, invokes the délaissement made on
18th January, 1879, within 15 days after ser-
vice of the judgment, as discharging him from
any personal liability, as the defendant was no
longer debtor, and the abandonment had never
been attacked. The execution had been taken
out as against a personal debtor. On the other
hand Mr. Lareau, for plaintiffs, invokes C. C. P.
714, asour guide : «If the essential conditions
and formalities prescribed for the sale have not
been observed,” the sale may be vacated at the
instance of the judgment debtor. The formal-
ities of the sale are not complained of, and no
opposition to the sale was made before 15 days
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previous to the sale;—C.C.P.652. I am of
opinion that nullities or informalities as to the
délaissement cannot be invoked under C. C. P.
714. The lapse of timeis a waiver of informal-
ities before the sale. Petition dismissed with
costs.

Rinfret for petitioner.

Lareau for plaintiffs contesting.

SHUTER V. SAUNDERS.

Lease—Refusal of tenant to take possession on
ground of unsanitary condition of premises.

TorrANCE, J. The action was to recover one
month's rent to 1st August, $26, and $78 for
the quarter ending 1st November. A lease was
alleged to exist for ten months and two years,
beginning the 1st July, 1879. The sole ques-
tion was, as to whether the house was ready and
habitable on 1st July, when the defendant cov-
enanted to receive it. The defendant refused
it on sanitary grounds. The chief witnesses
were John William Hughes, and Isaiah C. Rad-
ford. Defendant said he wanted a house with
good drains, and Hughes was applied to by
defendant to report on its condition, and he
reported that it was in a proper condition on
the 30th June. The defendant also made in-
quiry of Radford, who was sanitary inspector for
the city, and his report as to its condition on
the evening of the 30th was unsatisfactory.
Hughes was cmployed to put the house in
order, so as to satisfy reasonable requirements.
A drain was out of order which ran under the
kitchen floor, and it was replaced on the 30th
June so as to satisfy the requirements of the
inspector of drains, Lowe. There was evidence
that Hughes terminated his work on the morn-
ing of the 30th June. Radford examined the
house at the request of Hughes on the 28th
June, and again on the 30th, which was a Mon-
day, and his evidencewas that on Monday after-
poon, at 5 p. m., there was fecal matter about
the drain-pipe, stinking earth, I presume the
result of the old broken pipe, which rendered it
impossible for him to say that the house was
then in a good sanitary condition. Hughes, in
cross-examination, answered the defendant's
counsel with the remark that the house was in a
good sanitary condition for an average Montreal
bhouse. Radford visited the house again on the
25th July, and the offensive fecal matter bad then

disappeared and had been replaced by ashes:
When it was removed is not clear or made %
appear. As to the requirements of an ordin-
ary Montreal house, the opinion of Radford i
poor, and he said such requirements woul
not be a good sanitary condition. The Court
cannot on the evidence say that the evidence
proves that the house on the 1st July was ip s
condition in which the defendant was bound ¢
receive it under his agreement. The action is
dismissed.

A4. & W. Robertson for plaintiff.

Macmaster & Co. for defendant.

McNicroLs es qual. v. BApEau es qual, and
Tug CaNapa GuarantEE Co., T.S.
Admission in declaration of garnishee.

The plaintiff was a judgment creditor of
Badeau in his quality of curator to the vacast
succession of the late Alphonse Doutre, 8%
lodged an attachment in the hands of the
Canada Guarantee Company. They declsr®
that they had in their hands a sum of $570-24
belonging to the succession of Alphonse Doutre
but that they held it as a special security o
secure them against any claims which might P
brought against them under certain bonds give?
by them to the Queen, whereby they guarmlte
the good conduct of the said Doutre in his offic?
of assignee. This declaration was contested by
the plaintiff, denying the allegation of surety”
ship.

Torranck, J. The only proof in this matt®
is the declaration of the company, which cs?”
not be divided. Molson v. O'Brien, 21 L. c.J
287. The contestation is dismissed.

R. & L. Laflamme for plaintiff.

J. C. Hatton for the Canada Guarantee CO-

Boureoin et al. v. THE MonTrEAL, OTTAWA 5
OccipenTAL Ramnway Co.
Summons—Service upon Company—Prodf modt

by bailiffs return.

It was understood that this action should_w
dismissed following the decision of the piv)
Council in England, but the plaintiffs contepd’
that the exception @ la forme bad to be
missed. The defendants filed it on the 31
May, 1878, contending that the service of t°
writ and declaration on the 17th May, spef"kins_
to and leaving the papers with one of the e
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mo’fés of defendants at their office and place of
:i:less in Montreal was a nullity, inasmuch
€y had then ceased to have any office or
Place of business, and their affairs were in the
of the Government.
T?Rmncn:, J. The defendants say that the
Vice could only be made upon the president,
npoe or agent of the defendants, and not
N an employé generally. Therule is C.C. P.
) 82,and I am of opinion that the service
n::sn-an employé at the office and place of busi-
'em“ & compliance with the requirement of
e ©¢ upon an agent. It is consistent with
' e(mzl'dumry rule of service upon a grown and
Mable person of an ordinary domicile, and
beedepmre from the ordinary practice has
c“: 8hown to be inconvenient in the present
- At any rate, under C. C. P. 61, service
ean employé at the office, is good. Under
of tl:"hdence I only look at the return
'hiche bailiff, and I hold that his return
with makes proof, is a sufficient compliance
. _the law. Exception dismissed and action
88ed.
7. Doutre, @. ¢, for plaintifis.
e Bellefeuille for defendants.

SUPERIOR COURT.

MonTREAL, April 17, 1880.
Ricragy v, BeLL, and BsiL, Petitioner.

Tepealing Insolvent Act—A Statute takes effect
Jrom the first moment of the day it received the
oYyal assent.

Writ of attachment under the Insolvent
Was taken out against the defendant, and
l‘es::red to the assignee, to whom it was ad-
8 q d on 1st April instant, before 3 p. m. At
"hi:;mr Past three the Act was assented to,
a Tepealed the Insolvent Act, provided that

TOceedings in any case where the estate of
sigl:l!olvent has been vested in an official
%ntinee before the passing of this Act, may be
wrig, Ued and completed thereunder. The
"'ee"s not served upon the defendant till be-

0.5 and ¢ p. m.
ORRANGE, J, The question to decide is
er the defendant was made an insolvent
of © Proceeding taken, or whether the passing
»'ﬁone Tepealing act took him out of the oper-
?f the Insolvent Act. The old rule of the
On of an act was that if no period was

o
by the statute itself, it took effect by rela-

dej

tion, from the first day of the session in which
the act was passed, which might be weeks or
months before it received the royal sanction.
This was remedied by 33 Geo.III, c. 13, which
provided that acts should only have effect from
the day of the sanction. Our Civil Code, Article
2, says :—¢ The acts of the Provincial Parlia-
ment are deemed to be promulgated : 1. If they
be agsented to by the Governor, from the date
of such assent.” 31 Vic,, c¢. 1, 8. 4 (Canada)
enacts that the date of such assent shall be the
date of the commencement of the act. Here
arigses the question whether the whole day is
included, namely, the whole of first April. As
a general rule there are no fractions of days in
the computation of time, but there are many
exceptions, Dwarris, p. 779, says: “From
the date,” and « from the day of the date,” are
of one sense, ¢ since in judgment of law the date
includes the whole day of the date.” 1 Kent,
Commentaries, p. 455, says: “ A statute, when
duly made, takes effect from its date, when no
time is fixed, and this is now the settled rule.”
And in a foot note : ¢ It goes into operation the
day on which it is approved, and has relation
to the first moment of that day. (Inre Welman,
20 Vermont Rep. 653.) There may be some in-
conveniences in giving the law a retroactive
effect to the first moment of the 1st April,
but it is impossible to hold that the law only
came into force on the night of the 1st, and it
would be hard to apply one rule to an insol-
vency in the morning and another rule in the
evening. The Statute having come into force
on the 1st, it is proper to say that its operation
began in the morning, and covers all acts done
during that day. Taking this view of the case,
my conclusion is that the writ should be
quashed, but I give no costs.
Keller for petitioner.
Geoffrion for plaintiff contesting.

La Sociftk de CONSTRUCTION METROPOLITAINE V. -
Bpavcaamp, and Arraemise Davio et vir,
opposants.

Alienation of immoveable after instituti

thecary action—C. C. 2074.

The female opposant opposed the seizure
made of certain land abandoned by the defen-
dant and in the hands of Alfred Brunet, Curator

She alleged that she was proprietor in posses-

sion on 22nd January, 1879, date of the délaisse-

of hypo-
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ment ; that by deed of sale 26 June 1877, the
defendant Onesime Beauchamp sold the land to
opposant, and her deed was duly registered on
22nd January 1878, before the délaissement :—
that from the day of her purchase she has been
in open and public possession :—that opposant
is now wife of Louis Ovide Grothé separated as
to property by contract 7th April 1878. Plaintiff
contested this opposition, alleging that the
action (hypothecary) was served upon defen.
dant on 16 January 1878, that defendant was
then sole proprietor of the land, having acquired
it from one Jean Marie Grothé, personal debtor
of plaintiff by purchase of 14th October 1876,
registered 3rd January 1877, that the purchase
invoked by opposant was only registered on
22nd January 1878, several days after the ser-
vice of the action ; that the deed invoked by
opposant shows that she is personally bound to
plaintiff for payment of the debt of the latter.

TorraNce, J. The non-registration of the
deed to opposant before the institution of this
action is fatal to her title. C. C. 2074, says
specifically, that the alienation of land by the
holder against whom the hypothecary action is
brought is of no effect against the creditor
bringing the action, and contrary to the preten-
sion of opposant, this ruleis directly applicable
to the present case. See also Lefebvre v. Bran-
chaud, 1 Legal News, 230.

Opposition dismissed.
Geoffrion for plaintiff.

Dalbec for opposant,

CIRCUIT COURT.

MonTREAL, March 27, 1880.
DesMARTEAU et al, v. MANSFIELD.

Right of action—Qoods sold on order oblained by
travelling agent.

The plaintiffs, merchants doing business in
Montreal, sued the defendant in the District of
Montreal for a balance of $86.96 for goods sold
and delivered. The defendant was described
in the writ as of New Edinburgh, County of
Carleton, Ontario, and he was served personally
in the City of Ottawa in the said County of
Carleton.

The defendant pleaded a declinatory excep-
tion, on the ground that the Court before
which he was sued was neither the Court
of his domicile, nor the Court of the place
where he had been served personally, nor the
Court of the place where the right of action

originated, (C. P. 34.) The goods, it appeal'edf
had been sold on an order obtained from defe®”
dant at his domicile by a travelling agent O
plaintiffs, and ratified by them in Montreal.

The defendant, among other authoritie®
cited Rolland de Villargues vo. Ratificatio™
par. 5, De leffet des ratifications, Col. 2, No:
82— I1 résulte de cette disposition deux prin-
cipes trés-importants, savoir: 1° Que la ratificd”
tion a un effet rétroactif, relativement d 18
personne qui ratifie. 2° Mais que Veffet rétro-
actif ne peut préjudicier & des tiers avant 18
ratification.”” With regard to the person Wh?
confirms or ratifies, the author adds: « Ce n'é8
point & son égard un contrat nouveau; 0’”{
Vancien qui conserve ou reprend sa foree, et gv!
produit son effet du jour de sa date, et non pa
seulement du jour de sa confirmation.” Also
Pothier, Obligations, No. 79.

JETTE, J., referred to the decision of Mr. Jug
tice Papineau in Gault et al. v, Bertrand ¢
Legal News, p. 411), and maintained the excep”
tion. ’

Action dismissed.

Trudel, De Montigny, Charbonneau &
for plaintiffs.

Prevost, Préfontaine & St. Julien for defendsnt

CIRCUIT COURT.
MoNTREAL, April 16, 1880
PREVOST V. JACKSON.

Right of action—Sale by broker subject to ratif
cation by principal.

The action was brought before the ciroui®
Court, Montreal, for the price of certain g
sold to defendant, who was described 88 of
Toronto, Ontario, and service was made upo?
him there.

The defendant pleaded a declinatory exceP”
tion, that he could not be sued before the COY
of Montreal, the right of action having origi®”
ated at Toronto,

It appeared that the sale had been effected
through one Kilner, broker, of Toronto, subj
to the ratification of his principal in Montré#”

Ranvisia, J, was of opinion that the rif
of action under such circumstances origin

in Montreal, and would adhere to the rull
in that sense, until the question was other
settled.
Exception dismissed-
Rainville for plaintiff,
W. B. Lambe for defendant.




