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BOOK V.

BAILMESTS.

CHAPTEK I.

VARIOUS RELATIONS.'

o( the term
b^iilmont.

Sir William

(lutlnition.

General.

We now enter upon the consideration of bai..nont3.

The word bailment is derived from the Norman French bailler,

and signifies to deliver." It imports a contract resulting from delivery.^
Sir William Jones defines'* a bailment as " a delivery of goods on a

condition, expressed or impUed, that they shall be restored by the
bailee to the bailor, or according to his directions, as soon as the purpose,
for which they were bailed, shall be answered."

Story * objects to this definition, that it assumes that the goods story'^

are to be restored or re-delivered, which in the cases of consignment o^wti'm.

to a factor for sale is not the case ; and substitutes a definition of his
own, viz., " a deliver) of a thing in trust for some special object or
purpose and upon a contract, express or implied, to conform to the
object or purpose of the trust."

Chancellor Kent, again, objects to this use of the word bailment
as " extending the definition of the term beyond the ordinary accepta-
tion of it in the English law," which draws a distitiction between a
consignment to a factor and a bailment ; which latter is narrowed " to

1 There is a very leamod article in the Law Quarterly Review, (1886) vol. ii. \HA,
entitled *' Liabilities of BiiileeH according to Uerman Law "—" Roman " might without
impropriety have been HubstUuted for " German "—wherein the kw of bailments in

most ably treated from the point of view of jurisprudenee. Mr. HolmeH's chapter on
The Bailee at Common I^aw, in The (lommon Law, Hi4, in, like the rent of his Imok,
admirable and originiil, though hiH conclusion iu very disputable. I'wl, 734, 7411. " No
one who has read the treatise of Air. .lugtice Story on Bailments, the essay of Sir William
Jones, and tho judgment of Lord Holt in C^s v. Bermird" saya Brett, J., in ifatjoU
V. Smith, 1 C. P. 1>. 2», " can doubt that the common law of England as to bailments
is founded upon, though it has not exactly adopted, tho Roman Law." Cockbiirn,
C.J., in tho same case in tho Court of Appeal, I C. P. D. 428, argues that "' it is a mis-
apprehension to numKise tliat the law of England relating to the liability of common
tarriera was derived from the Roman law "

; and contends that this particular rule
was introduced by custom as an exception to the general law of bailment, in the reign
of Elizabeth and James I.

> 2 Bl. Oomm. 451. Shep. Abr. Bailment, may bo referred to for early canes.
3 Story. Riiliii. § 2. i Kss^ty on thp I/iw of Bftilm^^nt., !.

6 Bailm. § 2, where in text and notcH the whole dtsoussion an to the exa<-t moaning
of a bailment is gone into.

Kent's objpt

tiun t>»

Story's

definition.
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CM. in which no return or dulivery, or r.-d.liy.ry to th. owner or hi.

"'•Si'r^rretr^l'i: h,. Abnd™ent'«lopt.U.e ».»,„«>

T,nMtiU '.« leuy » bailment " i> • dehvery ol thingn, »hpther it i • m

Sffl Uc^ 'ffTh^lor, «,m.tim» to th. u« ol the b.,!, .nd

wmetime. to be delivered over to * third per«>n. He add. .
And

S deUvery i. «>metime. upon cndition to be re-d.hv.r«l when

'"^''fiXr'SSn'rt'X'h.r. be noted betw«„ bailment

and the po««Mion of property by a .ervant or agent on beha f of the

"","• muter • ^^tter U not a bailment , «nee the «rvant hold, m the

...T,S'lrJ.h. ^ot hi. ma.t.r ; a bailee ^rn«,rly « '=«"'^\° '''

'"^l-,"™ "X«p»--ioB of A. Lord EUenborough »y. : ' " You cannot make mjr Mrvant, wh<«
pcopertyby. _,^„ion U my poMewion, my bailee. He u not liable a. a bailee,

irrr ^^g^» am SeliTred to another a. a bailee, the .peoal property

taMlolihe piMM to hira ; but here it doe. not."
.i„„ „„.. h, amMUi. 'A^moro contract to deliver u not a bailment ;

for there mu.t be a

delivery of the thing bailed. „ , ,. . -i .1.. „_„„ .„
The penon who deliver, the thing i. called the bailor ;

the perwn to

whom it i. delivered the bailee. ..•.!„„„
Delivery of a bailment U either actual or con.tructlve.« A con-

.tructive dehvery i. eflected by the bailee acting on an authority pven

at a time and pface diflerent torn that in which the PO«f»'°" t'^,
good. i. a»umed; or in circumatanc where, though no actual

authority to aMume poMewion of the good, la over given, a presumption

"' nellg t^'mu.* be a chattel.' and mu.t 1« delivered for

a .pecLl object or. purpo»; in the ab»nce of which the dehvery

conatitutea either a gift or a ule. „ j ,v.

A baUee, by virtue of the bailment, i. bound to take care of the

property coiuitted to hi. hand.. The degree, of care """l-ed '" '7
Eave alieady been generaUy eiammed.' But we mu.t not^low .ight

Sf the SeratioS that in a contract of bailment the baUee may

impoM what -^ar term, he ohooMS, if he give, notice of them Md the

SCha. the mean, of knowing them." Where term, "e .mjpo»d

the baUor and bailee are bound in the wme way they would be m the

caw of any other contract.
, ^ j 1171.„«

The tUng baUed i. preeumably the thing to bo returned. Where

thi. i. certioS one fruitfil cau« of difficulty i. ab«nt. Yet it happen,

.ometime. that, either from the nature of the thing bailed, or torn

«,me act or default of the bailee, the thing baUed become, nuxed with

the bailee', property. Then the righto of the baUor, a. agamat the

1 2Keiit,Coinm.M»noW(o). ,.
j."?!'""'^

J r<rm»ifc(<iify,(1579). The word "ejtteluiulKidlti™!.

1 Y B 3H VII 12, pl. 9. 8e«lU»ra,Hirt.ofEng.L«w(2ndod.),»()l.iv.im

I H„^iiLV OitoS. 2 Smith I K. B. I 202. The cue determined that the eolooel

of .reSnloiSl^h.^ ho™, fo. Government h»i not .uch . .peci.l p™pe«y

"'rSSin trove,V on. of them which ... Uken out o the po«»ion ^ the

„rge.nt who wu taking them to the recemng depot, .. . d,»tre.. for » '""'IjJ^-^

V AiAw^U, 16 Q. B. D. 223 ; The Quun V. ftowfra, 16 g. H. U. (HA

J S>. and Student, dial. 2, c. 3S ;
" It a hou«) by chance f.ll upon a hor«> that

is borrowed, who.hall bear the low I " i
Noy Maiim., c. 43.

. VHUvIm V. Jom,, 3 H. » C. 250 ! lEi. Ch.l 6fJ2.

." PerErKcIl^a.M v. S. E. Rg. Co., 12 C. B. N. S. 85.

Oilitlwti'ln

iMilmrnt

Contract to

deliver not a

bailmont.

Pellwry of

the thins to

bo bit ilea.

Thing bailed

a chattel.

Doty of

bailee.

Thing bailed

iw«i!mnably
the thing to
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CHAP. 1.

1

VARIOtiM RKLATIONtt.
7.1 r

'', Old KiiutMli

iiiturmutuni lie by connent, I .nnmhend ik^ii^il.Tf' , I .'" i'-(...i.» ..i

;„rr 'V"'^"'-'
*" ^"•^ i-.I^'i^K-. '"B„".,'!?r;ru,i;;

=^
intemiues hu monet', com, or h*v with rh.t ,.( .» .l

""'uny

lit. VSS: '• '"•'*' '*"»• ' *"»»• ' V«m. 817, ^li«.. Cl«l U., bk. iii.

M2 .h.„.h.,..
,
ia jo.X'B",:r.^t^,i*„:s"'°°- ''"' -• "^- "'• '

.o changed that ho ewiZver to ,ur„ oSt,w ^k
"'°"'"

"i", r'"" »' "» WJe. I>

ha, detained .rinour«onr it to «,^J,Wr' """.
'I*'? "• '"'»«•«'. • ni«i wliu

th.r.b^, for hi «t i"te"Xi.l "olheoZ; ^ ™"'' "" "'»' ""' '«°"'» » '"'I"-™'

...lue of th. n>,tori«l. and th. prioo of™r,Mkm.™hio 'tp,^?. "".r '."^"« ""
man knonngly Ihourt im,»ivelv t,. ™™.,™.i; Hf ' .™'' '*»' ""'i not poriu t a
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Acrkh-nUI
mkzihR.

tiprm
I .Mr,.
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arm

When th« taking U wilful h . not fr»udul.nl. th« Ul(«r •h.«iM l"<

in" t»Tl.r }H«?lion th.n il hi. ut w.« <lu. U. hu. n-glMp.n«. or

"'"""u iTprin-iple ««l..l « (« Wk .. th. lim. «t the Y«r Book.

lh.t, wh.t»vor »ltcf.lion »( form .ny ,,r..|»;rty in.y uiulHrg... 111. tru.

own« i> .ntitl«l t.. will, it in it. n«w .h.|«.
.f

h.' i nil nf.ve lh« uUnllty

of the oriijin.1 m.U-ri.l." " But Ihw rule u r.rne<l no further ttan

n«>e«ity ISquin*. .nd U *<PvXM only to ««.. where the "•-"P-'n^ »

•uch u to render it impo-ible to .pportion the re.p«otive .h.re. of the

""^he ewe of an K<-ident»l mixing, where identity i. de.trDyed, U

tlH, .ul.ie<-t ol modern dcuiion. In S;»w» v. V<H«n Monm /»«""«
' lllivill

(' J Mid :
" It hM lieen long nettled in our l.w, that,

, , ,.,reg.«d.'aro mixeil «> a. to be<»me UMdi»linguiHhal.le l,y the wron^u

act or default of one owner, he eannol recover,* anil will not Iw entitled

to hi. proportion, or any part of the property from the other owner

;

but no' authority ha. been .ited to «how that any "> • P""«l- '""

ever l«en applied, nor, indet,,!. could be appll«l, to the c««, of the

a« iilenul miiing of the goo<l. of two owner. ; ami there i. no "thonty

nor any «.und reMon for ..ying that the good" of wveral perwn.

which ire K)(identally mixed together thereby al>«)lutely ceM. to be

the proix-rty of their wvoral owner., and Income 60110 wimntta. the

good, being befoni they are mixed the wparate nroperty of the rwveral

owner., unleM, which i. ab.urd, they ceaM to1» proiierty by reMon

of the «^idental mixture, when they would not to ceaM .f the mixture

were deigned, must continue to be the property of the ongmal owner. ,

and a. there would U no mean, of diBtinguuhing the good, of each, the

.everal owner, wem necemarily to become jointly interMted, m
tenant, in common, in the biUk." After citing wveraj authontie.,

the learned judge continue. :
" We are thu., by authontie. m our own

law bv the reawn of the thing, and by the concurrence of foreign

writer.. iu.tifled in adopting the conclusion that by our own law the

property in the cotton of which the mark, were obliterated did not

tease to belong to the reepectve owner. ; and that, by the mixture of

the bales, and their becoming undietinguwhable by rearon of the action

of the wa, and without the fault of the respective owners, thew partie.

became tenants in common of the cotton, in proportion to their respec-

tive interests. This result would follow only in those cm. where,

after the adoption of all reasonable means and exenionsto identify or

separate the gm ds, it was found impracticable to do so.

To the same cflect is the judgment of Blackburn, J., in Buckley v.

CroM,' in the case of tallow which was melted and Bowed into the

I See txMf. 733. Lupionv. WhUf, l&VeK. i3i.
...... j.aa

1 HrTSlL,. [H»3| 2 Ch.. ,.r Joy™. J.. 309. J S^eph Comm. (14th «!.), SO.

s L B 3 C. P 4-17. See llarrit v. Trvim: 7 (J. B. D. 358.

4 H«i V. Sleet. Poph. 38 ; Wori V. .tun. 2 BuUt. 323.
, ,„ o .<.

. iwieWer, Modem civil Uw (?>.«. ej.. 184(i). 28.5 : Story. Bailm i 40 i
Pothier

Tr»,t*d" Droit'^ie Don,.i.,. de Propria. Art. IV. i 2. De >• '»"'""'"•, '*', , 'tj'^'f,
Abridg. Tre.p,uu,, 1.13. citing 22 Cut. .t Glooce.tei- Amttt by Ser^-uit W ,ld. hse

:
I

one tike my corn and put it to hl> com .0 th»t it e»nnot be known which 11 h», ™1
ihich i. mine, and then I carry it away altogether; it .eem. tlu. .etlon will not lie

»B.in.t mefcrthi.^'' ^ ^^ ^^ ^^^^_^,^ ^.^^^^ KmIMM y. UnlUU. 13 Ch. D.. ~r
JeMel, M.B.. 712 : explained by the .am. learned jndge, JTirtJjm V. Prri, 43 L. T.

172 The eaae. arc considered, yalinnal Hatty. Imtintar ft,., 104 V. S. ( 14 Otlo)M ;

»l,o *i.< A-«.o»«/ ftiat T. ;/...".»,.'. 2" .«.1». S;. B-
25J,-

^^ -'™ l'/.
''-"•'/v "f"'

in the cane of the mixture of oil by leakage on Imard nhip : J«iic« V. Mmn. 4 >
.
« <

.
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There is no need to follow the cases in detail, till, in 18i»2, CUtridge.

V. South Staffordshire Tramwaif Co} was decided. An auctioneer had a
horse delivered to him which he had permission to use ]>ending the
sale. While he was driving it the horse was injured, but in circum-
stances which excluded liabiUty on the part of the auctioneer to his

bailor; and on this ground, affirming the County Court judge, the

Divisional Court held the bailee, the auctioneer, diaentitled to recover,
" for he was not an insurer and he bad not been guilty of negligence."

In Meux v. G. E. Ry. Co.,^ which was noi an action at all involving
the point now being considered. Smith, L.J., went somewhat out of his

way to observe that when the point did arise, Claridge's c*itte " may
possibly require at some future time further consideration."

The Winkfield ^ gave occasion for this revision. In a collision a shij)

carrying the mails was sunk and some of the mails lost. The Po.st-

inaster-General as bailee claimed against the fund brought into court

by the owners of the colliding vessel in respect of the lost mails, the

property of private owners. Sir Francis Jeune, confirming the report of

the registrar and following Cforirfye's case, disallowed the claim.* The
Court of Appeal reversed his decision and overruled Claridge^a case. The
proposition embodying the law which the Court of Appeal held to be

established is thus worded :
" The law is that in an action against a

stranger for loss of goods caused by his negligence the bailee in poisession

can recover the value of the goods, although he would have bad a
good answer to an action by the bailor for damages for the loss of the

thing bailed."

It is hard to believe that the broad accuracy of the proposition

thus laid down has ever been in doubt in historic times. So far back
as Y. B. 14 H. IV. 28 b., we find it asserted as beyond question, " le

jjossession est cause de action "
: a proposition as familiar to Coke, C. J.,

and his puisnes as to lawyers happy to live subsequently to the enun-
ciation of the proposition in The Winkfield. Some seventy years

before that decision, Tindal, C.J., advising the House cf Lords in Giles

v. Graver,^ had laid down that, " Any person who has the legal possession

of goods, though not the property, may maintain this action against a

wrongdoer, for a mere wrongdoer cannot dispute the title of the party
who is in the possession of the goods with any colour of legal title."
" The very same action is maintainable by the finder of goods against

the person who wrongfully takes them from him, or by the carrier

of goods for hire or by bailee of goods against a trespasser." This is,

and apparently always was, elementary.

But this is not the proposition laid down in Heydon and SmitlCs

case ; nor yet that involved in Chridge's case ; in neither of which does

the party placing his case before the Court rest on his possession, as the

finder or the trespasser does in the instances cited by the Court of

.\ppeal. The proposition involved in Heydon and Smith's case is that

where from the plaintiff's claim it appears that he does not rest on his

possession, but shows that he has sustained no damages or only partial

|;iitL<m." If Mr. Hultiies had come acrosH the pussngo i-itetl in the text these senteni'tH

Mild possibly nover have seen the light. But nowhere in his book does he indiciito

litny^'onxnioHflnGss of the cxiatenco of llrt/d4in and Smith's cane. The law aUo as* to
iiiiiitive or punitive dnitiiigt'H i -kIi nd rem.

' [isil^l IQ. B. 422. a [I8!l,''.12 Q. R. 387- 3 fn«V>) P. 42, .it.

I Itlai'kHtone does not seem to have avoided Iho eonimon error : 2 (.'oiniii. 453.
'

I t'l. & F. 20.'i. IliH o))inion in (icce|>ted lis unqiieHtioniililc by the House; wee
|"T l,nrd Tenterden, 2IH. The Romnn law is the BAine ; n<ir<rxii^ ixtruncoi vilktm

"i"i prijih^ie anlft : Tl. 41. 2, .'nI.

fl.,rid;<Y.

S.xith

Sliig.rdshire

Trnmwttif Co.

I(i«l/((U

< 'Inrid'ji 't

eHtttblisht.-d

bv the Court
ofAi.p..il.

Necessary

propoHition

in II'}fdoniind

Smith's ciinc.
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damages, and turth.-.-ahowd the right of 8ome third party to the residue,

he is not entitled to recover more than the damages he himself sustains.

It is clear that the law of England does not allow a wrongdoer to

defend himself by showing a title in a third person. But the law of

Enlgand does affirm " that if the plaintiff will himself discover to the

Court anything whereby it may appear that he had no cause of action

when he commenced it, his writ shall abate (as if he will demand a

debt or distrain for a rent before the day of payment) of his own

showing it is against him." ^

Now no single case noticed in the judgment of the Court of Appeal

in The Winhfield has any bearing on this view of the proposition enun-

ciated in fletfdon and Smitk'a case ; and plainly the two propositions

are not identical. The case law cited being thus out of the way, the

decision of the King's Bench in Heydon and Smiih'a case is brought into

direct conflict with Mr. Holmes's *' proof that our law of bailments is of

pure German descent," or rather with his assumption following from

this that the " pure German " plant never took this particular graft

from the civil law through all those centuries when the civil law was

most influential, ami in that department, bailM>;its, where Holt, C.J.

,

ultimately regarded the civil law to reign supreme.^

The doctrine of the civil law on the point is : Furti autem actio ei

competit cttjm interest rem salvam e^se, licet dominus non sit ; itaque nee

dom ino aliter competit quam si ejus intersit rem non perire.^ Agam : Hwc
actio non solum domino sed etiam ei, cujus interest, a>mpetit ; velutei ml
rescomtmda est, item julloni ; quia eo, quod tenentuT, damnum videnlur

pati : * and el hoc jure utimur, ut ejus, quod interest, fiat (xstimati^)}

No modem critic has yet appeared who has challenged Cbke's

acquaintance with the Year Books, and from these he and his colleagues

of the King's Bench have educed a rule which has at least obtained a

very considerable currency. On the other hand, Mr. Holmes's paradox

stands alone propounded apparently in ignorance of the King's Bench

decision, and based on a most imperfect induction. Nevertheless, The

Winkfeld, which is approved and adopted by the Privy Council in

Gtenuvod Lumber Co. v. Phillips,'^ must be accepted in the full breadth

of its generalisation as the statement of the modern doctrine that

the bailee with a mere bare possession may recover the whole damage

done to the bailment by a wrongdoer for whose act he is not responsible

over to his bailor.'

I Hrifkhmd v. Archbishop of Yorlc, Hob. 197, 199. In Addison v. Overend, 6 T. R.

700, Lord Kenyon laid down that the defendant's objection to sufficicney of interest

must be pleaded in abatement.
3 Coggiv. Bernard, I Sm. L. C. (llthod.) 173. Mr. Holmes's Bingukrly unconvinc-

ing argument seems to be this :
" The primitive conditionB of aociety " among the

unriviliaed Anglo-Saxon tribes, " when cattle were the principal property known and

cattle stealing the principal form of wrongful taking of property," are accompanied

by certain very primitive forms of remedy directed to the redress of cattle stealing ;

therefore, in working out certain relations of property a thousand years later the

analogies of the remedy against the cattle »itealer should be looked to. and not thos*-

of the inlluences that civilised him. Post, 740. 3 Inst. 4. 1. § 13.

* D. 9, 1, 2. In OaiuB, 3, SS 205-208, the same principle Df char|i(eftbility over is

found. The passageends: Ejus nomine depositi non tenetur ; necob id ejus interest run

sfdi^m esse: furti ilnqitr agire non potest ; sed ea actio domino fompel it. Cp. D. 16,3, I.

§ 39. Tp. L. Q. B. vol. vii, 224. Title to dinttel!* by Possession. » Tt. 9, 2, 21. § 2.

" iHMUl A. ('. 40.'). The <ltf i^-iim iti TAc niiik/uld was anticipated in tt'witlh'im

V. Xoltinyh'nn.WS. H. 3M7. The benefit of thcdivision is* not here called in quest i-m.

only its historical and loirical cogency.
7 In thirtconncitinn therfiWHw. of Parke, R.. in Xif'dhv. llfintnrd. ZC. M. ft; R. (HHi.

niujit be noticed :
" I think you will find the rule is that either the bailor or the bailee



CHAP. 1.

1

VARIOUS RELATIONS. 737

tv f'•"J™'''"' p"*. in lus Commentarifs,' states tlii! law broadly— ck.mdlor
that a bailee having a special property* recovers only the value *"<"'" ''i""

of his special property as against the owner, but the value of the
whole property as against a stranger; and the balance beyond the
special property he holds for the general owner. For this pro-
position (he cites While v. Webb,' where the proposition was dis-
tmctly laid down and a number of cases were referred to as establishing

The precise nature of the remedy given to the bailor against the \Vl„il„Tin
bailee has been the subject of much discussion. As the relation™"'™!"
constituted by the bailment is a contract, it has been contended that the

'""

remedy must be sought in contract ; it ha.s also been urged that where
the injury complained of is a nonfeasance, an additional impediment
exists to framing a claim in tort. Both those cnntentioij. have been
negatived, and the law has been very clearly laid down by Tindal, V J., I,hw lii.l
in Uoorman v. Brown,' in the Exchequer Chamber, nwersing the •!"»" 'v
judpnent of the Queen's Bench :

" That there is a large class of cases
'''"''•'• ''

in which the foundation of the action springs out of privity of contract
between the parties, but in hich, nevertheless, the remedy for the
breach, or non-performance, is indifferently either assumpsit or easeupon tort, IS not disputed. Such are "actions against attorneys,
surgeons, and other professional men, for want of competent skill or
proper care m the service they undertake to render : actions againstcommon earners, against shipowners on bills of lading, against bailees
01 different dcscnptions : and numerous other instances oceur in which
the action is brought in tort or contract at the election of the plaintiff
And, M to the objection that the election is only given where the
plamtiff sues for a misfeasance and not for a nonfeasance it may be
answered that in many cases it is extremely difficult to distinguish a
mere nonfeasance from a misfeasance ; as in the particular case now
trefore us, where the contract stated in the declaration on the part of
the broker is, m substance, to deliver the goods of the plaintiffs to the
purchaser on payment of the price in ready money, and where, it the
broker delivers without receiving the price, the breach of his direct
undertaking IS as much a wrongful act done by him, that is a mis-
teasance, as it is a nonfeasance, the distinction between the two beingm that case, very fine and scarcely perceptible. But, further, the
action of case upon tort very frequently occurs where there is a simple
non-performance of the contract, as in the ordinary instance of case

SiT' T^
*'"''"«'• ,li"t,?btain. damage, it i, a full „ti.taction." " Xo nro-

^ll,!r,h,r -^ «;?"' *»'." .av. Parke. B., 3l„nd,„ v. Willmm., 4 Kx. 3Mthm that ether the bailor or the bailee of a chattel iiiay maintain an act on in

SrSLon o T'"' ° ""J!"^"': <1>« >«"" by ™tne of hS po.,e..io„? the f™mi°byroMon of his property", Fleicdiin v. Ravc.l Bui.. Oil, 2^m«. Saind 47 e fThe.„,,m.ta„c„.,„ .^ch.wo right, of action ar. av.ilabi. .„ d™ iiS, £"t£lV. i™«, i H. U t. 887, 588. Q. What i» the pos tbu of a wrongdoer who withtaowledge nommunicatai by the term, of the claim made npon him and asatat

ri/ht r„r- °'l
? *""'°'- ^y "" '"" "'™ "' ""' "'i»l« damaged ornoS a

|»y Sw muchrftheta"!
,'.'

'™'Vh''° '"'""f'^''
''""'Sh the owner warn, l,i„rnM topay. MOW much of the value may the owner lone ! As to i.avment under cnmnnl^ior.

ifZL"** r- f™.'*"".
1 S™. 1,. C. (Illh ed.| 141, lfi3. 'TLt^iHon of thTo™

""'.'

f.^iSiSU'S':"
"'"'

"'
'"™'' """""'• '• « '-" ^'^'^^

' " It ! laid down in many canea, that no one can have a special nroiicrtv i,. „
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against shipowners, simply, for nor safely and seuuiuly delivering ^oods
according to their bill of lading ; and.asinthecaseof ('<v/f/* v. Bt-rmtrd}
where an undertaking i ited in the declaration a-* the ground of
action : and, to give no fu. ..ler instance, the case of Mam-Mi v. WUUanui,^
where the decision, that the plaintiff was entitled to nominal damages
without proof of any actual damage, rests entirely on the consideration

that the action, an action on the case, was founded on a contract, not
on a general duty implied by law. Tho principle in ill these cases would
seem to be that the contract creates u duty, and the negle^^t to perform
that duty, or the nonfeasance, is a ground of action upon a tort." ^

In the House of Lords,* Lord Campbell restates the law as laid down by
Tindal, C.J. :

** Wherever there is a contract, and something to be done
in the course of the employment which is tho subject of that contract,

if there is a breach of a duty in the course of that employment, the
plaintiff may either recover in tort or in contract." ^

In Turner v. Stallibrasa* Collins. L.J., directs his attention to this

point :
" The relation of bailor und bailee must arise out of some

agreement of the minds of the parties to it ; but that agreement of

minds is not the contract contemplated by that mode of expressing the

rule to which I refer. Such an agreement of minds is presupposed in

the case of any relation which brings about the common law liability

of a bailee to his bailor. Where such a relation is established, the
result of the cases appears to be that, if the plaintiff can maintain his

action by showing the breach of a duty arising at common law out of

that relation, he is not obliged to rely on a contract within the meaning
of the rule ; but if his cause of action is that the defendant ought to
have done something, or taken some precaution, which would not be
embraced by the common law liabiHty arising out of the relation of

bailor and bailee, then he is obliged to rely on a contract within the
meaning o' th»^ rule. A distinction has been drawn between acts of

misfeasance and nonfeasance which has given rise to some difficulty,

but it seems to me that, whether the matter complained of is one of

misfeasance or nonfeasance, the question really is whether it is em-
braced within the ambit of the common law liability arising out of the
relation between bailor and bailee. If it is, then the plaintiff is not
driven to rely on a contract within the meaning of the rule on the

1 2 Ld. Raym. 909. a 1 B. & Ad. 41.5.

3 See Burma v. Lynch, 6 B. & C, per Bayley. J., <J04. [kt IJttledale. J., 609;
uonnidercd Mtiuie v. Garrelt, L. R. 5 Ex. 132. affd. L. R. 7 E.i. IMl.

4 1 1 CI. & F. 44 ; MoT'jan v. Ravey, 6 H. & N. 205.
5 C|). Courtney v. Earle, 20 L J. C. P. 7. It has been supposed that the violation

of a bare promiso without any such guneral duty wtw the * iject of an action in

tort, but that is not bo: Bayliss v. Lintott, L. R. 8 C. P. .345. See an expinination
of the law on "The right to maintain an action foundfd on tort," Law Mag.
N. S. { 1844) vol. i. 191. The comlusion is that an omiHHiun to i)erform one's duty or
nonfcHHiince, secniB an proper for tho support of an action ex delicto, aa an act of iniH-

feasance. Tlie distinction between misfeasance and nonfeasance has no place in tho
law of contracts, properly bo called, and does nut apply in covenant or a;fHuni]>Hit

:

Hare, Contracts, iBti et sfqq. As to assiimi>sit, see Stade'a ca«e, 4 Co. Rep. 91 a

;

History of AsHumpsit, by Prof. J. B. Ames, two pajjcrs in Harvard Law Review, vol. ii. 1,

53, reprinted ( 1900), 25 Law Magazine 129. 290. In HolmeM, The Coniuion Law, there
is a very interesting history of assuinpsit. 274-2HM, 2i>0-297. The aubject is also treated
in Reeves. Hist, of the English L.irf (2nd ed.), vol. iii. 244, 394 ; vol. iv. 171. 380, 527

;

v' V. 17^ 213 i
see also 1 Si>ence Eq. Jur. 248; Hare, ('ontrads, 117 ; Com. Dig. Action

U ontheCiisoupon .\sMumi>sit; BiU'. Abr. Assumpsit; Vin. Abr. Actions | of AsMUUiiwitJ ;

Sirect, K«undatii)ii-.of [jc;;"! I-iiibility, vol. iii. 171. Aw to »n antecedent moral obliga-
tion, srcnotclo nOnin'l V. Adney,3 », &P. 241»: A'-f/</«.««/ v. K,,iyo», 1 1 A. & K. 43S.

fi [isOSi I g. H. r.». Sitrha V. Uenderaon, [1!>02] 1 K. B. 012 ; .StKlk'* v. Iwjnim
|9TJinesL. R. .-,:14.
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ilw> imilcr

condition.

h J «. th M.* *"' ™° "''.' '«" «"• The po nt B put by Bramwoll ">""' '™'
''•I; With his accustomed vieour' " Wd™ i. ,iS , f f """• fiMtmt.
I answer that duty that exists in »ll ™»n !f " -^^ 1"'^ "' """ '

21 jte.Tr,™drw„™ra bX''f -""-B-'^^Ptcy Acts, from B.

the effect has been held hvM!lfiTT^'''i'''*'>'
''"''''' '" =>* »' ««.

in«un=r, but to op"erat ^^^contr^c^t oft^i^T Tl' ""'
•'u"""^

""
expressed: " If the proMrtv i^l^rhv fi~ T 'n

"?'°'' "^^ ^ "'"«

whether it is lost b/Sine^' L^''-^'
'"''"''*

f"' y"" '» P™"'
bailment that I am/bso'lul^rATbir;."!^^:^fire ••"a'

^™'"»' °'

po4'' Th™n:U''Xtd''byt!fcTlnl?'''''^
of eritiea. :>.,..„ „,

has been excepted to by Sir William T„„„', 'J j i"? "; ^'^"' l""l".™t«.

inhisnotestoC'Mj.v Kn^'andri^, A ""''=<'> «'• S-iith

tion. based on tffislrTillm JonS Vth ^f T' *'''?'^ "'"^'fi""-

^
Jecond, those in which the trust is exclusiyely for the benefit of the

(•)ThehiHngofatLgf„..^:;e,I^.^t,:t,Tre£rotra':d
• Ilat/n V. CuUiford 4f'Pnifi- t

lll7,i»im<icr53 4.14Vict r M , 5
'" *'«""' *mp«>», (1!I0.1|2K H

i..R.o'S:"sr-
""""" """« (""«"»,«„,. «,^„„,„ ,,„,,.,„.„

» ISra.L.C.(llthc(l.) I'll
' Ji>"«». Bailm. 3.1.
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In the oiTil Uw, deooiit ia olMtified under the heading re ; ^ that
u, it leokoned one d tnoee contracta where the obligation arises from
an 'nferenoe from the laote and not from expreae agreement.

Depoiit if of two kinds—neoeitary ana voluntary. A neoeesary Depmii
deposit is Bttoh as is made by the I»rty under some pressing neoessitr— iMcwMry uwl

tHmtdfM, Hwewlium. ruwia out wntftagium Hind thence is called
^<^**'*^*^-

missra6»to Atpotitam.* A rolontary deposit is such as arises from the
mere omient and agreement of the parties. This distinction was of

praotusal importance, because in oases of default in the care of voluntary
deposits the action was only in nmpZum ,- in the case of the miserabM
(faposituM it was mduplum' whenever the depositary was guilty of any
default.* The common law does not recognise this distinction.'

The duties of the depontariut are :

(1) To be answerable for dolus; nam quia nuUa vtUUoi f/w DutiMofth«
Mrsodir apud quern deaotutwr.* dopogitariM.

(3) To return the oeposit in as |;ood condition as when he received
it. He is not liable for deterioration caused by circumstances outside
his control ; although the onus is on him to show that deterioration
which has happened has been thus caused.'

(3) To restore the deposit on demand with ' any fruits it may
have borne whilst under his control*

(4) Not to use the deposit unless with the depositor's special

consent*

A deposit can only be of personal or movable property, and is in- Naton of a

ap{dioable to real or immovable property." It is not necessary for the *l«P<»it^-

depoaitor'a title to be absolute ; a lawful possession will enable him to
maintjtin his aotion.^^

1 Oontrutsrewen divided by the Roman juri*U iota—{1) Mutuum; {2) Commoda-
(iHH ; (S) Piff»UM ; U) Dtpotilum. A Iomi for ootuomptioa wu termed mufuum becauM
tx flWO flMm lU. Commodatmm wu a grafcuitoua loan ; if the lender atipulated for »
oompaoMtioa, the agreement changed ita character and became <me ot letting and
hiring. Pigntu : pawn. What the natnie of defpotUum waa appear* in the text

* If this diriaion ia to be regarded as other than partial it is neoesBary to include
under it those deposits treated of by Pothier, Traits du Contrat de D^put, under bis
Moond article of ah. ir. Oea dip&t«jodioiairei. Post, 7A2.

> Inst. 4, 6, 17, S3 ; D. IS, 3, 18. Hnber'a diyisi(Hi is different : Frnlectiones
Juris (STilis, 3, 16, 11 i so ia that of Pothier, Traits du Contrat de B^pot, 1. They
divide depoait into simide and by ttake-hfrfder. Lt aiqiuMn at te dipOt qni at faU
fat 4nat 4ifOKM* fni ont its intMl* di^imitt, d ta ctoye de nndn la cKom ii qui il

ttrajufititreBtdevraareraidiu. See Code Civil, art*. 19S5-196a
« ftmy, Bailm. f 44, citing Pothier, Traits du Oontxat de IMpAt, d. 75. Prtttor

ait : fNodMfw twmMtu*, iMfM inetndii, nefut ruina, ntqut naufragii eama depoaitum
lit, fa Mmrfum, earam mUem rfvm qitm atipm eompnhaum tuiO, in iptwm in duvlum

. . i^dmmmdabo: D. 16, 3, 1. 1 1.

• Jooet. Bailm. 4a
« D. 18, 6, 6, 1 2. DUigtntia in nia r^ut is the teat Niai lamen ad «utim modum

euram in depotito prmtlat, fraude non eant : nte tnim ao/oa jEde minortm its quam «h««
refrw atiaenHam pnuldbit, D. 16, 3, 32. The English law doe* not follow the civil
in this. If the depositor knows, or may be presumed to know, the general character

I
of the d0|K)aitai^, the civil law rule is good ; but if the depoaitor does not know ttUs,
tin depositary is bound to bestow onunary care on the deposit, though he does not

' on his own goods, and such oai« is to be ascertained without reference to the character
of the depuitan. See The Witliam, 6 a Bob. (Adm.) 316, the case of a capture
lost tlirouriinMleot to take a [slot on board; audfKU<,744.

I

7 D. 16, 8, 1, S 10 ; Code4,S4,ll. s D. 22. 1, 38. { 10.

I

• 8i dapcaila ptewnia it qui tarn muctpit, mm at, non diAium at, etiam UMtraa
iAmfrattcrt, Code 4, 34, 4. lo Story, Bailm. § 61.
" ^riNofy V. i>eIamtrK, 1 8olL.C (llthed.)356. Ante, 736. Tadman-v, Baunan,

[1893]SQ.fi.l68,iaadecuiioawhiobU"doubt«d"; 2 8m. L. 0. (11th ed.), 834. The

I

poueasor of land the title to which was in another, in distraining on his tenant, dis*

I

bained the goods of a third person, who bron^t an actim for the conversion. It was

I

held that such third penon waa not estopped from denying the distrainor')* title, nnd
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A deposit may be made and received by all perwiu having con-

tractual caiiacity. If an infant receives a deposit, he is bound to

restore it on demand so long as it is in his possession or under his

control ; not under the law of bailments, for, from want of capacity, no

baibnent {ttrido *m«u) is made ; but because the infant, by detaining the

deposit, does a wrongful act.* On general principles of law an infant may
make a deposit ; yet if he does, difficult questions may arise whether he

can recall the thing deposit«d, or whether in all circumstances the

depositary is justified in surrendering it. Similar considerations

apply with regard to other classes of people under disability.

The old law of bailment as presented in 8outhcote*a ccue ' was that

the bare acceptance of goods to keep implies a promise to keep them
safely, or, as u)ke, C.J., says, *' to be kept and to be kept safe is all one,"

and the bailee is answerable at his peni, for if he is robbed he has bis

remedy over by trespass or appeal.
Lftw M stated Blackstone ' states the modem law :

" If a friend delivers any-

luf^'^'' *^'"8 *° ^^ friend to keep for him, the receiver is bound to restore it on

demand : and it was formerly held that in the meantime he was

answerable for any damage or loss it might sustain, whether by accident

or otherwise ; unless he expressly undertook to keep it only with the

same care aa his own goods, and then he should not be answerable for

theft or other accidents. But now the law seems to be settled, that

such a general bailment will not charge the bailee with any loss, unless

it happens by (Tosb neglect, which is an evidence of fraud :
* but if he

undertakes specially to keep the goods safely and securely, he is bound
to take the same care of them as a prudent man would take of his own."

The question of the amount of care which a prudent man would use

in the custody of hia own goods, we have seen,' is not to be determined

thtrefofe could recover u for a oonveraion of the goods distrained. There doeH Dot

appear to be any necessary connection between the two proposition . Asiumine
the relevancy of the {wopmition that there was no eatoppel, whose title n .iS the third

person to set up T A right in herself to tiespau, or a right in some one else whti

acquiesced in the pOMession of the distrainor f See CaUtria v. Cowjkt, 4 Taunt. 647.

The law is clear. " All the old law," say* Cockbum, C.J., in Ashfr v. Whitloek,

Jj. R. 1 Q. B. 5, " on the doctrine of diMeiain waa founded on the princ-iple that the

disseisor's title wa<i good against all but the diaseitee," and " PosseHsion is good title

against all the world but the true owner. Lord Wataon reiterates this in i/u««iiinia(

fiundar v. MusMmmat Parbali, L. R. 16 Ind. App. 193. " Actual poBiieati<Hi" gives,

Hays Lord Blackburn, in Briatow v. Cormiean, 3 App. Cas. 661. " a title in itself."

This is subject to what is said in Doe dem. Carter v. Barnard, 13 Q. B. 845 ; but which
is not applicable where the plaintiff sues for a conversion : ChavAera v. Donaldson,

11 East, Ad, see also note at 70. See further Sir Frederick Pollock on Possession,

Introductitm, { S. Charles, J., seems to have been under the impression that rights

of property are dependent on title, not on possession. The possessor is eo nomine

clothva with all the rights of an owner against all but the true owner, and not as against

his tenant merely. The civil law doctrines of possession are well given and discussed

in Movie, Just. Inst. Excursus 3 (2nu ed.), 334. Mr. Holmes's 6th lecture is on Posses,

sion. The Common Law, 206-246. See a curious story about disputed possession

among the Locri, in Polybius, 12, 16.

1 MUls V. Oraham, 1 B. & P. (N. R.)140. 145; rumcr v. SUittibrttM, [1898]1 Q. B. 59.

Anie, 738.
3 Sofihcote'a ease, 4 Co. Rep. 83 b, Oa Eliz. 816. The transition from the law

BR expressed in Souihcote's eaar. to the modem doctrine is treated more at length,

ptMf, 740. Kdtie V. BromsaU,Wi\im (C. P.), 118. See Fooler v. EaaexBank, 17 Mass.

479. 3 2 Comm. 462.
4 " And if there be such a gross neglect, it is looked upcm as an evidence of fraud "

:

per Holt, CI., Cogga v. Bernard. 1 8m. L. C. { 1 Ith ed.), 181.

» ^nfe, 730. Thediligence requiredotadepoHitaryintheRomanlawiBthusstated ;

Nee enim aalvd fide minorem iis, qvam suia rebus, dUigtrtliam prcestttbit, D. 16, 3, 33.

Nam quia nuUa utilitaa ejus veraatur apvd quern depunitur, nurito dolua prcestalur avlux,

niai forte et mertta aetxeait ; turte enim (ut e^t et ronnlilutum] etiam eulpa exhtbetur

;

a«**« hoe ob initio «»»•»?»((, ut et mtpam -t p/vinvinm pri^let M, p^nrjt qjwm dppnnilur

Amount of

care.
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by any h»nl-»nd-fiuit rule, but miut be the niibject of an interenre
drawn by the jury in each individual caw ; and u dependent on the
natuni and qua ity of the good, bailed, and the character and cu»toniH
of the place where the bailment U effected. What would be Brow
negligence in the cuatody of a diamond bracelet might be very ex.
coptional care in the cuatody of a tin pot ; a ton of coaU .uggeats a
diHerent ntandard from a heap of jewel., and a delicate micrMcnp,,
from an ordinary barometer^ A deposit of any of these artiiles
oblige, the depositary to exert care proportioned to its kind ; and in
the c«»> of any, if he a guUty of gross negligence-that U, the omUiion
ot that care which every man of common Mnwi, how inattentive soever
Uke. of hi. own property "-he will be liable for injury or loss. The
judge determines the law applicable and directs the jury what test
they are to apply. The duty of the judge U to non-suit,' though the
facta proved would constitute evidence in some circumstances if
there u not enough evidence in the particular circumstance, to warrant
the inference required—e.y., if there ii evidence of sUght negligence
whei» ordinary negligence alone will raise the presumption, or if there
is evidence of but orc'inaiy negligence where less than gross negUgence
IS not Buinctent.

The rule that a depositary is liable only for gross negUgenco has
been interpreted to mean gros. negligence as manifested by a com-
panson with the way that he keeps his own goods. " For if " says
Holt, C. J., " he keeps the goods balled to him but as he keeps his own
though he keeps his own but negligently, yet he is not chargeable for
them, for the keeping them as he keeps his own, is an argument of his
honesty. • Sir William Jones,' Pothier," lK)rd Mansfield,' and t'han-
ceUor Kent adopt the same view. Nevertheless, it seems inconsistent
with the modem authonties. The point was definitely raised in KiKilh
v. WiUon' where A sent his horse for the night to B, who turned it
out after dark into his pasture-field adjoining to, and separated from,
a field of C's by a fence which C was bound to repair. The horse!
from the bad state of the fence, fell from one field into the other and
was killed. After verdict for the plaintiS, a rule for a new trial' was
obtamed on the ground that the defendant was a gratuitous bailee, am',
turned the horse into that pasture which his own cattle were iri the
co-istant habit ot using. Lord EUenborough wid : '" " The plaintiff
certainly was a gratuitous bailee, but, as such, he owes it to the owner
I). 13, 8, 5, I 2. Among the tirevkH the caro of a dn|»o«it WHM a sacred trimt ai* in
sliown b, the etoryof tilaucu. (Herod. 6. Ml), ,Lo«, pinishment for even in thouaht
doiiMing about niatoring a depo«it wan the failure of hia family line. The Pvthono.a
ri'iJied to an mquiry whether rentoration might be withheld, that it wa. a> bud tu haveutmpted the god as it would have been to have done the deed

«otoo» V. A»«««n. 4 B. 4 Aid. 21 > J„„e,, Bailn.. 1 18, ani,. 3S.
^ Hogattv. HatetMn,L.R.3P.C.H5. Ante, 1'2, l^l

.„.* SiTrf'T.'^'l'^""''' «)»,lSm.L.C.(llthed.), 173. " A. ,ui,,K»e,"
»«yri Holt, t.J., the bailee u an idle, careles., dninkunl follow, and ounie. homo
.Irunk .ind leaves all hi. doors oiien. and by reason thereof the goods hapricn to be stolenand his oim

: yet ho sha I not 1» charged, boouuse it is the bailor's own lolly to trustsuch an idle fellow '
: 2 LoiJ T ym. 914. On the other hand, if the bail™ is |,r,ler.mituraly sharp in his own alia

, yet in the matter of the bailniont he slightly rel.nes
his vigilance, so that the deiKJsit is lost, in Pothier's opinion he is hable, lo? he is bouml
1,1 the same kmd of diligence which he uses in his own affairs; Pothier, Traito du
i'DFitrAi (16 Depots D. 2i.

i Badni. «•
^ ^ ^ ^ • Traits du Contrat de Dcp,-,t. n. 27.

7 lihbfm V. Paynt,m, 4 B.irr. 2300 : " The latter [the bailee] ih only „bli.-r(l to
km-i. tl.« goods With KM m,i<-h dihgrn<.-o and ca.-tion an he would keep hin own '

8 2Umm.i>U3i «Ibo Lord Kenyan, /'."imwoik v. J(watf, I Khi). ( N 1*131.'.
B 1 B. & Aid. 59. 10 £c 61
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Paimman r.

Jtntiiu.

of thn hone, nut to put it into a lUngerutu iNUturu ; uml if \w iliit not

«Xf*rriiw a pro|)cr (l«^eu of earu he woulil \ns liable for any (lainafte

which the home niiKht iiuiitain. PerhafHi ths hone might have Iteen ufe
during the daylight, but here he tunw it into a pasture to whivh it waa
unuied after dark, That ia a degree of negligence suffit^ient to render

him liable."

Again, in Doorman v. Jenkitu,* l^ord Denman directed the jury '

that it (lid not follow fnmi the (defendant's having lont his own money
at the winie time an thu plaintif!'ti that hu had talcvn such care of thu

plaintiff's money as a reasonable man would ordinarily take of hin own
,

and that the fact relied on was no aniwer to the action, if they believ«d

that the I'jes occurred from groas negligence. On motion for a new
trial it was not contended that a gratuitous bailee, who keeps another
person's goods as carefully as his own, cannot be liable for the loss or U)
guilty of gross negligence ; all that was urged was that the plaintiff

Tftuntim. J.'i, had not made out a prima facie case. In discharging the rule, Taunton.
jiMlguicnt. J gjjjj . s t' rj.|jg

defendant receives money to be ktipt for the plaintiff.

What (»re does he exereitte t He puts tt, together with money of

his own (which I think perfectly imnuUerial), into the till of a public-

house."

LonlHtowoir* In The William,* the case of a justifiable capture, Lord Htowell

&lr3(*" ****** *''*' "^"'^ subject. "On ([uestions of this kind," said he,*
" there is one position sometimes a(]vanced, which does not meet with
my entire assent, namely, that captors are answerable only for such
care as they would take of their own property. This, I think, is not i
just criterion in such case ; for a man may, with rcHjiui^t to bin own
pro[>erty, encounter risks, from views of particular advantage, or -from

a natural disposition of rashness, which would be entirety unjustifiablo,

in resiwct to the custody of gpotHa of another person, which have come
tfl his hands by an act of force. Where property is confided to the
care of a particular person, by one who is, or may be supposed to be,

acquainted with his character, the care which he would talce of his own
property might, indeed, be considered as a reasonable criterion."

A depositary's contluct with his own goods may be reckless, and
then, unless the person committing goods to his care is aware of tlin

fact or negligently oblivious of it, he can require a greater degree of

care for his gixxls than the bailee bestows on his own. The test in

general is not what any particular man does, but what men as a clasi

do with similar property as a class.

This is the rule laid down in Tractj v. Wood

:

' " The true way of

considering cases of this nature is, to consider whether the party has
omitted that care which bailees without hire or mandataries of ordinary
prudence usually take of property of this nature. If he has, then it

» 2 A. & E. 25« ; Cp. WUkinmr v. Cinvrdale, I Esp. (N. P.) 74, tWided by Lrir-i

Konyiin im the authority of a MS. nott- of Mr. Justice Bullor in Hu/Zuet- v. TiUfnir

,

Hf»u(hnmp v. Powliif, I Moo. k R. 38.
a 2 A. * E. 258. 3 i e. 2i)l

* ((Ch. Rob. (Adm.)31((. Anlf,~ , n. «.

fi 3 Maaon (U. S.) ISCt. Sw Paltn v. Riid. 10 Ont. Ajip. 03. whore a guest at ^iti

inn, when leaving, and after paying hin bill, asked to be allowed to leave a box in tli<'

ra >ni of the inn uxed for storing lug^'agc, intending to fetoh it the following day. !!.•

WIS urevonted, by illness, from fetching it then, and when able to, it was lost. It
w.w held there must be proof of actual negligence, ns the innkeeper waa mfn'ly ^i

gratuitous bailee. Eldridge v. HiU, 97 U 8. (7 Otto) !»2, ia an authority for the L-xivni
of responsibility of a gratuitous bailee of money for paying over the same to a thinl
jiermin in n-MpCft of tlm recovery of jiroperty. whim on iJeing handed over to the owner
in Tiiuml in a dainiigeci condition.

Tent applic-

able.

Trwtf V.
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I-. h« o,„i,UHrT(,."'?.r ;sffc ^t '•'«""'" » ""« "i-eth^r

iwr-otn ordinarily uke nf ,Li.
™"*^ ""•» ''«"' "lii'h nruZnt

oniin.ry„e«ligen^™'*''S;/^^J,°;'' P-p.rty, '-" that wouldTb:
men of con.n.on ion«, howev„ ,"'„.''* ' *»"' "' ">•' «»">, whi, hl« pr«nra„d to take «fS ..""rtj L°; T!"^ "'"• "' ""•'''««»The o,mt«,^ of bailee, withou «S'J i

*"" ",«""" ""xC"-".nut lor nucli care aa >i«»,„. i
""""" " ""t nierey fr,r o™,! f.i.i,

-ually ,je,t„„ ^Tp," S^rTLr"'",? fH""'""».
'" ^t^^

""• nBgliKence."' We have h™ th«
'^ """' ""''> '•"f. it ument ,„ j, j, j„, Sto?rwl.oZa£. '.h
?'"",' ""'"'ri'^tive .tati!

not to the conduct of any Lrt "uirml;: . «
" """'™ » '" '"> "•''.,

;>"i 'X;^rt'^^T,P"^hie^ .iv^an e«n,.,„ tha. n.ay ,. „„„.
!"•""? "">« "f the bailorTo U bum A° Tl"'-' '"» "*" K»«i'.bumwf g,,^,, ,„ i,

. ^ »»"'*• " he ha<i time tn remoVe the
breach of faith cannot be taputod to hii ^u""''

•*"""" "'ink, a
«;«J» .n preference to hi. bSor", I tZ "' *".""« '"'™' hi» own
K«»tly more valuable thanTrown and^ ",' ""' »«"«'' """iled were
he ought to rescue the.n .ndTooTto

'
" ave™""^ !?

^ ?"' »"»y. "•»»
of hu own. """ '° "'' «verage indemnity for the Ion

negC;^:
^^t'l'liU''5^„''e,tr„:t'^

i» rwerab,„ only for gr™,
two only are strictly excepJbna, th7othe« t^ '"'™P"""' ' "'"^
which are not nroperly deLwt *'"« ''™<»'-neJ with cases

wheret mtkir;::Sl'"agr:::;f
'•'l!-

»/'«-- <'-^^«- „f ..re
"f the nght of two Mople ^tSh fnci. en?."

," " "'' " «" »»'"«'"•

iZwT • ''P™«'^ ""Plied by law t^^,^ ' "''""•'^' ""t^""! int"
N r W:lham Jones," however, iiitanceT&i^^ "' "" P'"'™'" notice.'
-f the baJee by special agreement enlt?„t^ ' T" "" "" "'•"tration
ordinarv. AWfc«te', c^e . ^' tefhf * „

'"""' » «"«'«' -^ra than
keep safely, the bailee is resMrSlle f

'

^f" ' «''"'"^l bailment to
wljether the theft was by hrSranioH.v '.T

"•^'^«»i™'«l by theft
A'ofa, nader, it is good ndiW fl if- ? """'" The report adds

.0 Uke them in specfaMeT
';^';;„"tl^l''<- »7 goXto k^^^^^

««d>. or to keep them the Ui heta^ at tL ",'",''? '''^P' ^ "W"
ley happen to be stolen or piSoin!dTh!f h \'^r'

"' "" P"'y i "f if

'*t >:lTf IN th,.

'tfwM fr.tiii

till) Kwril'Mlirjr

of iii«'ri.

Futhicr'in.,i.^,

of Uaih'n

'iving hiM

"wn kimnIn ill

pn-fi'n-rii'ftii

'Mjlitr.

'SI't-p.

litiiH til

il'"|Mwit.iry':'*

""IKjiiNihitity.

Pirot uxii>]>-

•"'»n : Whvro

IllUIlt.

; -^^v.BiwW^aB^^B j^y
3 Sif''^/- ^*'«^'t. 4 B. & Aid 21
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Fiml. «vfr-

V. U'THiird.

Hir WilliKm
.fiinfN

Mr. Hctlmci'it

cjiitriiry

enR.Ren.eit of the bul« i> K. keep « .ly. .n.l thereto he miut

keep then, at hU peril. H.. it U ii Rood, be del.verwl to one to be kept

for to be kept .nd to be «lely kept U .11 one in l.w. Hi. concluuon ..

th.t, it «««!. .re to he wtely kept, .nd .(t»rw.rdi. .ru •tolen. the b.llee

«h»ll not Iw excu»<l ; Bnc« by wcentinR the boikU he undertook to w
then. mWv. to which obliR.tion ho mu.1 be held. 1(, however, tbe

g.«Hl. .n delivereil U. bin. to keen u he would keep hi. own. then,

l( they .re «U.len without hii dchult or negllRence, he .11.11 Be

"^ln"?fcu(*«i<<''f "Ut two nain principle. .ppe.r to h.ve been

inHiHted on.
, , i i ^l - _

(1) Th«t between the duty to keep «id to keep wJely there u no

difference."
, , , . i t *..-

Thi. WM held n.it l.w by Holt, ' .1., .nd the other judge, of the

Queen'. Bench, in f<w« v. Brr„.„d.' who di.tingul.he. between

b.il..« for rfw.rd .nd other h« ,*. whoie b.blbty h.d up tlU then

been identic.!, and who were .like bound «b»lutely to .n.wer for the

hailn.ent. , _, , .,

Sir WillUn. Jone. • quote. .Sir Edward Coke :
The reawn of the

judgment WM becuM the pLintiff h«l delivered the good, to b«

safely kept, and the defend.nt h^l taken the charge of them upon

hinuilf, by accepting them on .uch a delirery "
;

and commenta

:

" Had the reporter .topped here, I do not Me what pwalble objection

could have been made ; but hi. exuberant erudition boiled over, and

pnKluced the frothy conceit which ha. occuioned io m.ny reBection.

on the caw itwJf ; namuly, • that to keen and to keep wfely are one

and the Mime thing,' a notion which wa» demed to be law by the whole

Court in the time of Holt, C.J."

'

, , j u i^ • n
Mr Holme, on thi. «y» :

• " The attempt, of Lord Holt, m Cnggi

V Bmtard, and of Sit WUliam Jone., in hi. book on Bailment, to .how

that Southcole v. BeniM* wa. not «u.tained by authonty were futUe, as

any one who will «tudy the Year Book, for hinuelf may we. 'The «imo

principle wa» laid down seveu year, before by Peryam, C.B., in Drake

V. ft'iman,' and Southcole't cote was loUoictd at a Uadmg precedent

do,-trin« w«. denied by the Court in the peit caw ol Can'/••^ Banard
;

.nd it

i. now undemlood. thU the »eepUDc« o( good, to be kept gej.t.lly !• ni.rel; Kn

«mli-tt.kiii« to keep them u the p.rty receiving keei« hi. own : 2 Id. Baym Ml.

1 (p.SBl.Comm.MJ: JrmfcUv. J».r«r.2T.nie.UB.704.

(]! piLitdlliii.bucy. t'., Eam Indian % ''». " A'o/iito. Stntrrirr. [lOOl]

*' V M703) 2 Ld. B»ym. 000. 010. Oil. 014. 015. Tht Kinay-JiteouM ''"'/"^. 2

Sho«:(K.B.)172. Brooke. Abr. Mm. 7. Y. B. 2 H,„. vl 20. 4 • B.'l"»-

«

I Ul. R.ym 01 1 m.rgin. See an article. " Catriet.' Liabdity. Harvard I.B. vol.

xi.. IM. «li«)««»ol. liii.. 43. .The Common Law. 170.

J Savile. 133. where, the C.J.', word, are given i
• J(e« aiilrtnieal .. poingtr ..»

home di- milltr teg hitm en m»n mtuon ton )to inhabit et jeo .Ki. co«cef«in^ tt de qktl J<<i

»V It rliHe ,. then there ii a liability. It i. manitc.1 that the acnue of thi. jiapwagc |>

dciiendcnt on the word mnvrrmni : dwelling habitually in the hnuw ; if thi. mcaiiH

that 1 am liable if I lo.e goodH which I have under my eye. there i. negligence, and llic

inference from the paH.age U contrary to the meaning for which it is voncli-.d. H linl-

ever the meaning. «n im.|.ialilled liability i> certainly not ai»erted. A ["".age or t...

from the Year Bookamay bo lubjuincd which do not ap|iear in accord with .Mr. Holme. «

.uggcBlion. Cotcmore. .1. «ay« :
• Ki ;>o jroalc i»ii" » "« »ome a fardn a moa of(». •;

.oilloWieSe m«nu f™. Jjrra.. il M ut,mAU pcrfc fc» " .' lo H. VI. 21 pi «0 If the I,.

wai a. claimed by Mr. Holme., why " per mn neigarde." for the defendant wa. liable

overalaiolntely. In40Eilw. III. I, r.. |,1. ll.co.illi.i.ugiling s.-.yn: ' ii jro rom i.r-r .•

„» ,,r.»I «a cl.iW elilnuirr mdrinrmrnl, c( acrny par fo«lcr driiiull mut nr /rmt cfcinj.!

dr Ly render It dtiaU mart "
; and in 20 A». 2" :

" T»orp dil. J«l n un a nin/ faiH

«•« bifnx n gard, ft jfo If mittrttnln h» mains, rt etvx Mtent cmbt4a jeo ne lent pa)
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judgmen ,„ Co„. y. Bernard throw, the «« ve^ heavit'on th™,

• Lord R,ym. 913. " '^'
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Sccfinil.

i'nnfiriiu>d.

Sir WiUirtin

JoncH'rt vifw

maintainins a contrary opinion ; and this Mr. Holmes ' is tar from

discharging.

{2) The second principle affirmed in Soulhcote i cote and in respect

nt which that case must 1» specially noticed, is that, in accepting goods

to be kept as the bailee would keep his own proper goods, if the goods

ore stolen, the bailee shall not answer."
" Robbery bv force," soys Sir William Jones,' is considered as

irresistible; but 'a loss by private stealth is presumptive evidence of

ordinary neglect." This is undoubtedly the doctrine of the cml law,'

but the common law has not followed the rule,' and does not view

theft in any exceptional light, neither imputing it to the neglect of the

bailee, nor vet exempting him from responsibility (m that ground

Thcvi.-w alone. Each case must lio "clothed in circumstance," and on that

„|,i.r(.v.-.ll.y t(,c law ilccidcs whether there has or has not been the required

..uihuriiy.
,]^.^„p „{ ,.app

« For example, a man has valuable property, deposited

with him, stolen through leaving an open door or window. There is

presumptive evidence of negligence. The theft is, however, by a pre-

sumably responsible servant availing himself of facilities sjiecial to a

servant. This is not presumptive evidence of negligence against him,

for the theft is the wilful act of the servant, defeating his master s

interest." Still, if the master can be shown to have engaged a servant

without taking proper precautions to secure an honest one, the pre-

sumption of negligence is raised ; if, for exomple, he has hired a servant

out of priMjTi on ticki't-ot-leave to have the charge of goods, there was

opportunity and temptation to .steal. In the case of a bailee again, who

has lust gooils by theft, and who fails to give any such explanation of

his neglect to restore the projierty entrusted to him as enables the

bailor to test his gocnl faith, or satisfies him of it, the mtm lies on him

of showing that he has exercised ordinary diligence. If, however, the

case has come before a jury, and they have found, as an inference froni

the facts, that there has been a theft of the bailment, the finding will

exculpate the bailee, unless they find further that he Las not exercised

ordinary care.*

1 .Mr Holmo terms ilonlrii v. Fotsrl, Moore, 54.1, " an olmouroly reported m«c."

for no olhrt TO<iin tlmt i. obviou. than thnt it i» in Milagoniiim to lu« thi.opy.

J Cv. «oni.,»'. m..-. Y. H. » E. tl. 275 i FiUh. Abp. Detinue, 5U
;
jewel, in . chest

were JewLiteil, the drio.ilor keepinn ihe key «nil not informinn 1he depo»it»ry of the

eontonl>. The de|»,«it»ry'B hoii«e hoinK hroken into nnd the che«l .tiilcn, nn «tt<-ni|il

wiu m»d« to ehmjio the hsilee ; but ho wh. held not liable, sinee ho u~«l ordinary

diligenee and the lo.« wn» by « burglary.

3 Hailm. t HI. See alno 43, and note Ifi to Tlieobald a edition.

4 Si rrt irndilrt wr /«rt«m perieHI, prifu ammadmrtirtdum rnl garf later fm *
ru/iUidia rii foni;n'-r<tt. Si nihil apparrai contvaww, latit cmUidm tk^d^randtt ,at

n ,rndilmc midrm Imniu ralfr/urailina »ai. ri-iiiM oi(»il»( ; «aom »i pr^lUrnl el lainrii

rem perdidil. .™»r«- r«« ddiel nt lamrn xilictl vindimlv.nrm rci H fon<(i(K)~ir» rxkxbta

implitri U 18. 1. :!.''.§ 4. i^uod ai nfijut' Iradili faiirnt, tKifue tmpbtr tn mfra /utitii I,

oa.oai«a« lnd,r,»lm .
vmdilorii ferifafam Ml. Mdleria empto .1 /iirto jrruml.

j;^„„.a. .r.«fi.a ™rf. c»pl»ri. e«. p,™a4< D. IS.tl. 14. ijl S™ further Moyle.

Omtrait of Sale, ffr^fa/amrtCmiiaofainrii, 711. Inlhoea«oof thothoftof a depmil.

the dopo»itariu« wa« not liable, not biTaunohe wa« not neghgent.but qw •"•

nr^igenli rtiairo rem tttMtidifndnm tradil, ewr fae.itUatt id imptUitre debet

But thia. unle«B exieptionally, ia aa noted above, not the tlngliab law.

1 ftaaointv. .S-iauJI, lEap. IN. P.)3I5.

« Story. Bailm. i 27 el ««.. SSS-.ISS ; Jonea. Bailm. 44 el »««. ,' Fere v. Siail*.

1 Venlr. 121. Sue Clarice v. iVaaJoa,, (iow (N.RO.) 30, in a note to which the ea«;.

are comider.,1 ; al»o, 1 Bell. Coram. (7th od.) 41m. The roblairy by burglar, of i«x-uri

I deposited fop nafe keepini in the vaulta of a bank ia no iiroof of negligenee on Ihi

1 of the bank i Ityie v. Sorlhampltm llimk, I ID U. S. ( 12 Davis) 361.

Inat. 3. 14, 3.

/lair. 743.

part 1

Selimidl . W,»»f, « Wend. (N. Y.)2(W.

V. Piiinlie. 150 Pa. .St. HI. 31) Am. St. R. 7«».
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(&^'m.!j!f!;'
" '"»",»'=™P,'» «°°d» to keep M h« own, he « notWhc„.™.„

(A«re(w made responsible for loaaea by theft. The moaern law bases .ccpt. |,<»«1«
tnia principle, not upon a doctrine applicable to t>- -nc.-l law nf

'" '"»l' »" I"'"

deposit, but on a special undertaking. The dist -in,';, sav. K,,„ ,- . Z"r..t'Somay become of importance wher« the bailee U note ;„u,,lv wry . aril. . «»,H.n»il,T.
and indifferent about hU own affairs, in which caf ti, • clemBitrr nav I"').""""

'''

fairly be presumed to know his habits and to trust i : .u<-h circ as .he f'l,, ,bailee takes of his own goods. If the goods are to be Kep. m u i..:rti. ular IS."""
°'

place, the depositor is not admitted to object that the place is not a
safe one since his assent amounts to a special agreement with reference
to the place of their deposit.

In the ca.se of robbery there was some vacillation as to the liability R<.bl»ry.
of the bailee ' Thus, in Y. B. 9 Ed. IV.,= Danby says :

"
If a bailee

receives goods to keep as his proper goods, then robbery .shall excuse
hui otherwise not

; though, as Holt, C.J., points out, this was said
at ho bar in argument. In Y. B. 10 H. VII.,« robbery is not allowe.l
to he an excuse. But in Walter v. BrUM, Ummntee Auocialion,' the
bailee was held discharged on showing that the bailment, in that case
specific ear-marked moneys," was taken from him by robbery ormsmaim— which we translate irresistible violence

"

li.KI t
" "^1°^ an ordinary theft the bailee was unquestionably Thclt

liable to answer for goods stolen. " If the gomls are taken by a tres-
paw>r of whom the bailee has conusance, he shall be chargeable
to his bailor, and shall have hU action over against his trespasser " «

I he question next arises whether a depositary is responsible for the H„* t„r ,,
loss of articles contained in a box, the contents of which are unknown to <l

""^'f i»

mm. JhLs was a keenly debated question amongst the Roman r'.T,''''" ,lawyers." Ulpian concluded that, although the box wl, sealed up yet Zit'Z"'an action may be brought for ita contents. In Soulhwie's casJ it is f™"'! "

»

said
:

If A delivers to B a chest locked to keep, and he himself
'*;'

carries «way the key in that case if the goods are stolen, B shall not CT^'
Be charged, for A did not trust B with them, nor did B undertake i'nk"»wn
to keep them. This refers to Bonion's ok«.'» Holt C J in tWs '"''''"•

Y Bernard," denies that the chest makes any difference ; though the
older authorities are said to agree that there is no delivery if the goods
are under look and key." *

Sir William Jones "expresses the opinion that, "Cases maybe
put m which the difference may be very material to the liefence.

> Bailra. IS O.'!, (W, 73.

i. u Y;
* '?.? *''• '• P'- ' * " « H- VII. 11, p!. 9 ot 12. Soo tho law dir«,i.,„l

r~» VST .\ ^"J""?'
M "rKUMient from crai.,™! of si.rh position (Danbv h,rfta.u(,h,ef Ju.t,o.)B„^.to.how .U»t ,>t bo.t the law w.. not e.tablXl i„ Iho.on^l™"

,. * >
.
B. 10 H. VII. 25, pi. :i at 26 » IS O B 277

'
Story.'£'ilm"i 75!'''

'"' "'"""' "" "" ""' "' ""' """ '" "" P"*""'"* ""»

v^r .h. k -i

"•'"'K^."','"' Booii" "1 » *«»t, as .oil a. with good, oat ol a che.t

10 defend thoin in one uatte an in tho other." " *i«"ir
i> HolmoH, TbetijmmonLaw, 176. 13 Bailm. 3«.
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Story'w
PrnpoMiliuiis

Seconii cxGop.

tion : Whore
one aolirits

the i-u«to«ly

of goods.

DiamoiHls K..ia and precious trinkets, ought, from their uature, to be

keot™ h ™cuUar care under lock and key ; it would, therefore, be

^r«, n glig"n." h. a depositary to leave such a dep^it m an open an .-

chambe? and ordinary neglect at least, to let them remain on his table,

Jhe e they m°gh poiiibly tempt his servants ;
but no man can pro-

^ort on hU car 'toZ nature of thing, without knowingf
™ ^ P;;"^;!"';

therefore, it would be no more than slight negligence to leave out of

a drawer a box or casket, which was neither known nor could justly

be suspected to contain diamonds."
,i;ff„„n, rtoter-

In our law Story,' says, the question admits of different deter

mina ils am rding to ci^umstances. The minimum of the deposi-

torv' e'ponJbility goes "at least to the extent of what he migh

Sl3y prXunie to be^he value of the contents.- Story concludes

""'(1)
If the bailee knows that the box or casket contains jewels

al.ll'l', the bailor takes away the key, he is bound o^a degree of

dili-ence proportioned to the preciousness of the contents.

(2) If he has no ground to suppose that the box or casket contains

valuables, he is bound only to such reasonable care a, is required of

depositaries in ca.sei of articles of common value

'(.•)) If there be meditated concealment of the contents of the box

or ca ket from the bailee with a view to induce him to ™eive the

bailment and he would not have received it or have exposed it if he

a been made acquainted with the facts, then the transaction will

be deemed either a fraud on him or the loss will be set down to the

""TheT;d°al"agreement that the depositary makes may either

narrow or enlarge his general responsibility ; subject to the exception

?hat rapeem"ent not to take exception to fraud is void as tieing

contrary to good morals and decency.'
. ,. .. u „„„

Second -Sir William Jones's second exception is that when a man

spontaneously and officiously proposes to keep the goods of another

he mav prevent the owner from entrusting them to a person of more

appToJenhrilance ; for which reason he takes upon himself the nsk

orthe deposft, and becomes responsible at least for ordinary negkct

though not fo; mere casualties." For this says Story,' 'he
™'«'

f°^^

not cite any other authority than the Roman law The ru e «

certainly strktMimi jum : and the incorporation into our law ought

237 The Station i. between » l«k of the .monnt of ™,e Urg..ned for .nd «

felony done to the detriment of both toilor anil b»il«.

» .lone., Bailm. 38, 3!1
;

('ogs- '-""Jf -J , S' Ti * Aid 342 See Tfc
4 ».(«.» V. Donomn. 4 B. 1 AM. 21 ;

S/ral v fajj. 6 " *
*"'„t: ; ,i o n iT

(?«r™ V. Aihierlt, 10 (J. B. 1), perCive.,!., 203 i
«nd Tkc Qarm V. Romrj, 111 Q. B. U.

""i .lone.. B.ilm. 48. ching Ttoctor and Student, dial. 2, c. 38.

vcutril.ttrdUutprtialeliir: l)i((. .W, 17. 23.
,a I I i IS

. Thi. i. nndonbtedly the role
l^!- <:;V''„ll«.;.'i'i',i1;i l' L'-jl. 32. (Sir

Non wUrrf, ai con-

i Domikt,

Bk 1 tit. 7, g 3. urt. 8; Pothier. Traits du Contrnt de I^Pjt-

Wiiliam JoneMn (our exeeirtions now beinR noted are derived ti..„ r- ^^

Po h or) The Code Civil, artn. I'.t27. IflW, provider that the depositary muit cniploy

„„7v.//l.m„a«.ooHit«l the Bftme care which he employs mthe preservation of hi«

vol'

r;„ »nV Thir,Un.r£,;T»eri-;o;^^^^^^^^ H .h. den-ltary ha.

|.,itce'red to receive the depo.it. (21 lAe h.. eont,,.!*! for oaynient
f

'1>! '"'"ly

(3) If the de|jo.it wa. made aokly f.J the deiK»itary« hcnefil. (4) 11 there i.

ji-reement th'it the depositary ia to he at the riak of miahafs.

7 Biilm. 5HI.
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not readily to be admitted. A vnlimtary offer of kimliKss tc. a friei.,1
even when importunately urgeil, ought hardly tn carry with it .such
penal consc ,;uenees

;
since it is generally the result of stronj! affection

and a desire to oblige, and often of a sense of duty, espeeially in cases
ot imminent peni or sudden emergency." '

i j

Third: The third exception is. when the bailee either directly Tlnnl ovn-demands and receives a reward for his care or takes the ciharge of goods -" : Whcro
in consequence of some lucrative contract.' But the presence of

"""','
either of these incidents changes the nature of the bailment from a

""
gratuitous deposit, into one in which the depositary is held to ordinary
care and is answerable for ordinary neglect.

..Ivrnr"^"". '''''^(""t'>
«'=peptmn « where the bailee alone receives K,„„il„.x,.,.,>

advantage from the deposit. Sir William .loiies <lesi..nates this as '">" "1.™
rather a loan timn a deposit," and adds :

" such a depositary must II"'
1"'^"' '"

answer eviMi for slight negligence." »
posiiary must thob»ile«'»

The right of a finder of property must not pass unnoticed. As to wi,"™ o„„
this, in Bacons Abridgment it is sai,! :

" ft a man finds goods and «-l"
abuse them, or 1 ho find sheep and kill them, this is a conversion

'""'"'"y-

but if a man find butter, and by his negligent keeping it putrefy ; or if I,'""'.";
"'

a man fin.l garments and by negligent kee,,ing they be u'loth-eiten, no ."Simc..
action lies

;
so it is if a man find goods and hm- them again

; and thereason of the ilifference is this : where a man delivers goods to another
the bailee by acceptance of the go,xis undertakes for the safe custodv!
of them, and It is to be presumed that the owner would not have
parted with them but under confidence of that security but where
a man only finds the goods of another, the owner did not part with them
under the caution of any trust or engagement, nor did the finder
receive them into his possession under any obligation ; and therefore
the law only prohibits a man in this case from making an uniu.st profit

llZ^^^l' T*""!" •
''"' ^ '="?'" '^ ™' "''I*"'' '" P'e^-™ thosegoods safer than the owner himself did

; for there is no reason for thelaw to lay such a duty on the finder in behalf of the careless owner and
It seems too ngorous to extend the charity of the finder beyond the
diligence of the proprietor

; it is, therefore, a good mean to punish anmjunous act viz., the conversion of the goods to his own use, but not topunish a negligence in him, when the owner is guilty of a much greater

This doctrine Story = criticises as " very unsatisfactory," and cites c,itioi,od by
ion of Coke, C.J

, ,n Isaack v. Clark : • " If a man finds goods, «ory.
the opinion „. j^„„„, v,.„

, „, isuai:ic v. i mrf ; -
11 a man finds goods,an action on the case lieth for his ill and negligent keeping of them f°l;»C.J..

but no trover and conversion, because this is but a nonfeasance"- Im
'

whose doctrine he approves It is, moreover, in consonance withwhat « said in Doctor and Student :
' " If a man finds goods of another, Doctor ,„.l

«™ldV."
''""^""' "'' «'»''" "^"^ ""'' •"1 l>y «'"g« llMde wor«.. tho irtio,,

• B«iiin. SWl. , 9K I , .,,«

' Di,l. 2, n. 3«. In«'*.»»v, f„w,T, L R. 7H. L 7(kl Bh.'kl,,™ T ,i,-;W V. CM. my. th.t a r,.f,„„l ,„ d„liv™ e^.U L" i^,™ ..l!!! h -
,"" ',

""J'/
•I'.ui.i ..« lo (hi- ,itb. dotai,,, thr,„ for « rea.onnblp li,,,,- for ,.I,.„ri„K ."p Ib.t'.Si't'.t
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Story's

L-ont'luHiun.

if they bo after hurt or tost by wilful negligence, he shall ho charged

to the owner. But if they be lost by other casualty, as if they be laid

in a house that by chance is burned, or if he deliver them to another to

keep, that runneth away with them, I think he be discharged.''

Chancellor Kent ^ considered that the same reasonable care is

required in the case of goods coming to one's possession by finding as

in the case of a gratuitous deposit, and coincides in opinion with Story,

who says :
' " There seems no just foundation in our law for any dis-

tinction as to responsibility, although there may be as to reriii'dy,

between cases of conversion and misfeasance by the finder of goods

and cases of negligence, if the loss has arisen from that degree of

negligence for which gratuitous bailees would ordinarily be J-able."

The same Vijry learned writer is of opinion that the finder may
charge the owner for necessary expense and labour in the care of what

is found, which he t^rms salvage ; ' yet this has never been expressly

. i decided. The nearest case in our reports is that of Nicholson v. Vhap-

man,* where some timber belonging to the plaintiff was placed in a

dock on the bark of a navigable river, and, being accidentally loosened

was carried some considerable distance by the tide, and left on a tow-

nut ft ronvo^ion. A tioinand and rvfiisal is ovidonci, of n ronvtrsinn : Favlda v.

\\'Ut<»mh)>y, 8 M. A, W, 5*t ; but not when (jualiiitKl by a doitiand ti deliver " in tlio

niiiiio good plight " a« when receivctl : Huithwi}Tth v. Taylfir, 3 Q. I*. 0(l!t. i'\>. ScnlUr-

y,»d V. SylfiMter, 15 Q. B. fiOfi. and WtUifr v. MnUhiws. H Q. B. D. I*H». on tlio rnvcxtinK

of wtolcn property under 24 & 25 Vict. c. Ofi. s. 100 ; Winter v. Bancka. 17 Timos L. R.

44fi. See Merry v. Oreen, 7 M. & W. 023, for oirounitttaneeit where a lindinft may
nnioimt to larceny : the case of diflcovoring ajpumu in a Mocrot drawer of a burtuui

purchrtBOil at a pnblic auction. Cp, Rtyina v. Tkarbom, 1 Den. 0. 0. 381 ; 1 Wlmrt.
tVini. Liiw, §SflOI-(U3, and nw/c. 74tfn. 3. Ah toloMt projierty and the rinhtHof aiinder,

liTidgri V. Httukc«wt>rlh. 21 L. J. Q. B. 75 ; Deaderkk v. Ou/rff, 6 Am. St. R. 812. In

MftHsachunetts it has l>et»n held that "a stranger in a shop who first bcph a |>ock"t-book

which has been aeridentally Wt by another U|)on a table there, is authorised to take

and hold poswHHion of it. as against the Bhopke«'per "
: J/t.lwy v. Mtdin/i, )t3 Mass.

.-HS. Webh y. Fox, 7 T. R 301 : Giki v. Grovfr, 9 Bing. 128, (1 Bhgh. N. H. 277, 1 (1. A
F. 72. The eoinmun law has been trenehed u\n>a in London by 2 A 3 Vict. c. 71,

B. 2!). Kiruj V. MUmtm. 2 C^mp. 5. slates the rule as to negotiaiile inslrumentM, and
that the tmwt n on defendant alleging that the note sued on is his property ; and fcco

Lawium V. WetiUm, 4 E,.p. (N. P.)«l. 2 Kent, Comm. 360-357 note (n). aw to tinder of a

choie in action, e.f„ a chfijue. Si prado vfl fur dfptMiitrrint, ri Hos MureeliuA lilin/ wxtn

digcxiorum ptUat ntfe dcpoeili oftaroi: nam intereat eifrum, c/> qwodlfHfnnlur : D. Ill,

3, 1.§3!1. Th^i^omanlawifl curious. The maxim of poSBession is, Noaeatcnimeorpiirv

ft attu nceetse apfrrhendtre po»s€Mionfm »rd eiinm neulia et affertu : I). 41, 2, I. § 21

;

and this law as ti a finder is illustrated by two passapes of Latin poetry. In the

Hiidi»» of Plautu^, Trachalion claimN a share in a r-H/u/Hin^it jiortmanteaii—which

Urtpux, who has been fishinf?, haa fifihed up and brought to land.

TrachaliuM. Non probare pcrnegando mihi pote», nisi pttr^ d»tur

A m( ad arbitrium rfdditur, aut HiqueMro pMiitvr.

GRirua. (Jit^mnc fgo excfpi in mare ? Tr. At fgn innpecUivi f. lilorc.

Act 4. sc. 3, m.
Then the |. lir discuss the law.

The second (Missage is from Phojdrus'ii Fables, a bald nmn finds a romb. iinollicr

Hves him find it.

Inwnit eali'ui in trivio pcctinrm

Aaxaeil alter aeque dejictuit pilis.

Eia, inquil, in tomtrune qitndrunqur ril hirri.

Fub. .1, 0.

The American authorities are collected in SotfMiv. Ynran, 8 Am St. R. 2i>3. and
the note.

t 2Comm. iWS. a Badm. §87. 3 Bailm. 5121a.
4 2iH. Bl. 254;\Sullon v. Buck. 2 Taimt. 302. In Hino^!<m v. Wendl, I (J. B. I).

Sfi'.'there was a putting of the plaintiff in posseRsion by the captain. Eyre, r.J.'!«.

distinction between the saving of the goodn by the plaintifT, in Sirhni^on v. Chairmiin,

and Balvase, is adopted by Lord Blackburn in Aitckimn v. Lohrc, 4 App. Cas. 755, 700
;

see also 2 Kent, Comm. 63«.
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the defendant wa, held»"! have a^y ifen E- L" ?"l "'"""Z YT'

he miiht recover fnr hi. ,J.ki f *•/>«. (.J., considered that

aetion There i,
'
not tl .h

""d ^pense in some other form of

HuohacJranvaet.oncoudhT''; '.' ^'^ P"'""'''' """ '"

assumpsit for work and Uhi, ''".'"'""'"r'l' " """''' '"' "" "^ion of

s,«eial1nstaLe and requtt""' Zlt^ ""' ""'"' T"" '"'P'-^ ^

tried before^^atkin"wlt"^ "2™Tk "' ""™'-'' ^^ '^"™'" " "'

'

irreconcilable with prinoinle The'd^? 7 I''''.
"^ '"P""'""'' »=<">»""-

Une Theatre, recei^d aWr ^n-'i t"''4''''
""""""^ "' 1^™"'

written a play which tasle^t
''« Pl"'""*!. ''"ting that he had

The defendant replied thtt if th^^^°?•L™' "i f''" '""' '" P™''"™-

»s It could nr)t be found Z . . 7 l '
""* '* ""^ ""' returned,

brought. T:eVZntJ.f 1 n'
""^

'"J"^" "' "" P'^'^ "'^•' then
there^wa., noca^CL^rt!, •

^ 'f""? ' ^^'""•"'^ •'- held that
tarilv t., sendTthe A. r„d {"'^u

1°^"'° P'"'""" ''^J <^'"«™ volun.

for, and no duty of anv sort orl,^
1*" ""= ''"f™'''"" •"»> ™«' "'''"J

regard to what w^ soTnt^.
"' '""'^ "'' "»«' "P™ t^e defendant with

<lepIi;^^Lt:"r2ie ^'trr/'n'^'""-^"?'
'^'^'^-^ ">=''-'"-^-

he was bound to slight duLencr- h„ h
"

• 'j^ f^"''""'X "'-^P'^it
;
"'P"""''-

He ^ht have avLe^lS^^^"^^l^X^-^S,
.t»i „t wl,™t, whioh he ,S„d ,o

*™ " ."'« "I'I'lo /i.Jd in .hich Jl.'| ^°t
ull crop. When th„ time tor ZovZZ.ri'n"." '° '^'""' "'" '""''°<' '" '!>«
inmod,.te n,mov«l of ,h„ .took. Thl .Z o^B™ H r?'*''? "• "«l"«»>in>t Iho
.lock the ™,t morning. At tint hour J set firf;„ .^ '.' "j!™''' *" ">"'">"«'

''X '«'
to burn the .tack, which B. .nd hi° ,on, „,„w!h

.'"'"''''' The lire lhro,,t™i„8

for the work and labour in it. removal
..,,*''''" t"" J- not entitled to nK,ov,.r

boftow. hi, labour, and e«nS hi"' lif.
''

.

'^""- " " »*" '>"™»nelv
ne,ghbour', ho„« from de,tr„° t?o„ bvfiri th^l ""'""'"'/'J' 'idinK to pre«.,rve hi^
tiraluUm.. and it therefore form

°no^™J"", ' T ™";"''»" 'I"" ""iee rendered a,
V. «»«„» /„;„™i /,„™J"™' JJff'S^''

;' "'""•
.
I» the argument in r^ck

•.med
,. upon «hieh Bowen, f,.J . ir^Zftd ,„ l.'^'"™'

i"" ."""""' "'" '«' I""'

It'^-'S 1«.<1 do™ in Snith-. Leadi^sKri^tt" J'™ '"t
the comment, "The

;/*<"'?»»•,«" to the,e „,ere lanl.finSA "
'h S'^ ""V" ^y'' " *,>Lv»

llowen I.J.,/.c.249.e|^l, S
.

•"'"n^ng • 'he better policy." See al»o per

" Cabab and iillia, 2^1 '
'
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Actiiitl nilinK

of tht> jiidn"

proWbly rot

alt n?]>ortcd.

Wheri! tlipro

irtjiroHs

with a

i;ratuitouH

bttiliupnt.

isnoring tho tiling sent, or by immediately returning it. In tlio event

of liiii mi|uies<i'>g '" ""' reii-ipt. he cnuld not Ire reganlcd aa in any

iM^tter position than a findiT of the play, who, a? wo have seen, would

have his choice to pass it by or to take it up , in the latter event ho

would be required to answer tor gross negligence. The evitlenoe only

appears to prove a loss by the depositary. The ruling of Watkin

Willianui. .1., then, probably was that loss without something to show

the circumstanres, is not evidence to leave to the jury in a case where

nothing less than gross negligence would affix liability.' Moren.cr,

the action was in trover for the recovery of the manuscript. In th'S

fcirni i>f action proof of demand and refusal constitutes an apparent

conversion, and throws upon the defendant the biirtlen of showing that

the projicrty was lost or stolen." It was probably admitted that the

property was lost. The wiiw in these circumstances on the plaintiff was

to show flu- cinuiiistan, es which point the negligence ; since, in the

words of I lie editor of the eighth edition of Story,' " mere proof of loss

or injury to sjoods while in the hands of a bailee does not, ;kt «e, prove

•iculigence in him. It may do so, or may not, iiccording to the attending

circiiriTtances ; but it is the circumstances which show the negligence,

not the mere loss or aksence of the property. Evidence, therefore,

that the goods ar" mis-iing, that they are not on hand when called for,

does not, in and of itself, establish negligence in the bailee. The

bailor must show that fact afimaliveln ' that the bailee has done

somet'iing or omitted to do something which he ought not to have uoiic

or tmiitted." ''

, . l -i ^

Where there is gross care.lessness in the eare of a gratuitous bailment

the bailee will be held liable. Thus, where a gratuitous bailee—an

innkeeper who took charge of luggage the property of one who had

been staying a' his houie and who had paid his bill, given up his rooms

and left—parted with the luggage he held as gratuitous bailee to an

apparent .stranger without an effort to verify his claim to it and without

1 Soo TMn V. .l/nr;«.». o Moo. P. C. C. 110, 12«; To,n»hii> v. Sallmar.h liS^r.

& Uiiwle (Pa ) 27.'> .^a to an involuntary bailee, llenqh v. L. * ..V. W. Ru- t.o.,

li. B > Ex 51 Where defendant indorsed an order enabling one aetinR aa broker

for a' third" mr.on and ron.igninji to defendants good, by miatake to po.™j«a hiraijelf

of the goods and to deal with them in frand of hi« principal, defendant waa held liable

for a rnnvenion in having indoraed the order without oocaaion or anthonly to do ao :

Hhrl v. «oU, L. B. (1 Ki. W). and per Lord Hal.hury, C Ar«' Yurt Brrmtnu Co. v.

'^'""rmnth V.' ir4i^. 1 Bing. !J. C. 414. Story, Bailm. 5 107. In aaMimpait or c««e

founded on negligi-nee Ihe plaintiH must in the first instance make out his case aa he

"
""nlnm. MIO a. citing as his authorities aabarl V. Dali-. H A. * E. iMS, and Midlimd

Fv. Co. V. Hmml^'J. 17 f. B. 372. i ,j .l » .

« In Smilh V Firil Xalioml final- o/ WelfM. 99 Mass. W.. it was held that, to

charge defendants for negligence in a case of gratuitous liailments. something must be

shown afflriliat ivAly beyond that the paikago could not be found ; and this was followe<l

in rillorli V ll'eH», llio Mass. 402. The Queen'a Bench Division decided the same

noint the same way in PawtU v. Gmir.. 2 Time. L. R. (»3, where plaintiB dejiosiled

i picture, which was kept by defendants gratuitously i after three voars, on his

asking for it it could not be found. I^rd Coleridge aaid i There must be affirmative

ovicionce of negligence to make them {i.e., the defendants], as gratuitous bailees,

liable for the loss!" This was followed in BxiUen v. .Savin Elrtlm ErtgranM Co..

22 Times L. K. 275. altd. 23 Times L. R. 2.M. ,„,„„„„ i d j n B
6 <WoH v. IFooi. 8 C. B. N. S. 308 ; Wrlfart V. L. B. * H. C. %. Ct., I. R. 4 Q. B.

(103 Urn Mack ,i-.h v. (W. !1 C. 4 P. 032. the else of a dog " n-ceivcd by the defendant

for reward to be paid bv the plainlill." placed in defendant a stable and lost, no

evidence was given on II o-t of the plaintiff aa to the manner in which Ihe dog was

lost the oiiiM being on the defendant to acquit himself by showing that he was not in

fault with respect to the loss of it": Phiff v. Jfeir Clnriim'' H""' '^»-- 22 Times

L. v.. to.
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TXHu.'^^^.u^'' ""'"™''iP' '»' *«» held liable to tliB owmt for tl.etull value of the property ho so rcckl,-«lv ,,urtwl with (J.i the (.ther / M,j

ft to 1*^ •
'"''"'"^""y p."',™"' int"»atio„ of his i,u..„tion, »«,t

iabh, In^^' T\T "'""«'•»"''' 'hird p«r«on wa» hdd not

Ihl8 case wa« cited in Neuwirh v. Tht (hvr Ihmn Indmtruil C, v ,

a room attached to a halt where he had been rchoarsinB for a nmshal ''T". ,performance and in which it appeared to be not umisua" the ir
t'™; „

weTTitln T'"" " "'\'"'l'
'° ','»^'' "'"'' "•«".„.«,<.. When 'C/rwent for it in the evening he found it broken. In an action for the

dfl SV"".'??^; " r-^'^ """ "'« '""^'"^ "'» violin
1 I'oom

eitnTt^Tr^ *
^J''™"'-

'"* """ ''"' «"''«"™ "'at it was

eoiZ^n? ."!? "* '?y ""''' "' ">»« "«= "»•"" ««" not quitecontent to leave it there at his own rlik."
Persons are «ometimes in the habit of making a special deposit at (•«,.,(

« bank of plate or jewels or title-deeds, or even*of coin or monetary '' -

e,..* \ '^'¥""i«'
in the Privy Council deals with this. A«,w;.vcustomer placed in the care of a bank certain railway debentures ""'«»..

which were kept in a box (of which the customer kept the key) in thetrong-room of the bank with the boxes of other customers, i cess tothis room was obtainable only by passing through a compartmentwhere a cashier sat by day and a messenger slept at night, and "heprecautions were adopted. The owner of the box had free acxess f,the room where his box was depocited during banking hours, in thepresence of one of the bank clerks, when ho had occasion o take

tK Wl!"-
'J,^!>™*?«» i<" collection. While in the custody ofthe bank their cashier abstracted the debentures from the box andmade away with them. The plaintifl had a verdict at the trial ; but arule to enter a nonsmt was made absolute by the full Court, and was

oH,W '

*''"«'>« ''»°'? "n this case were not bound to more than dilign,,,.

?^^Ft T lu' '*'P°1'i J»t™"=d t» tl>™. and that the negligence

of .w \? "' *j7 ™"''* *"" °"*'' ""hie would have been the wantof that ordinary ddigence which men of common prudence generally

w.*,
'" "" ?°"'''°. 'T' '' '"'""''• "n««ii"<i by being locked up or othcrwi-c „1 ird i„

Xrrf S l»,73l
"''"^ '"•" *'"'"" ™"' "'•• <"»'«W™ f,r„„<.

• L. R. 2 R d 317.
1 Lc 33:

by b.d r.h, o, gro.., negllg^nctr"^; S^Cr 'tvJ^vTn^Mr"iS
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r

d™o.it..a with the bank (or «(. ™.to.l.v a cuk contaming a ijuantity

o^gdi d«uhU»>n», wh,ch were ,.lae«l in a vault '• '•-« '''"k' ^^-^ «^''^

aircnt of the plaintiff wa» in the hab.tol conunn t.>we that they wen

llh The cMh'er and ehiel clerk ..( the bank fraudulent y «l'«t'»«t^'

r„me cUhe contit. of the ca.k and ab.conded. The plamufl Wugh

hill action but wa. held disentitled to recover, for «uch dcpos t» an

d'edriiply gratuitous on the part of the bank, and the practice „f

r"ceivin7?& must have originated in a willingness to accommoda e

Z:Z^ .,t the corporation wUh a place for their tre"ure. m.;re secM.ro

from fire and thieves than their dwelling-houses or stores. ine

rue to be applied to this species of bailment is, as ha. been stated,

hat the deSry is answ^able in case of loss for gr.«s negligence

X .^fS whfch will make a bailee of anv character answerah-^

Ss neg igence certainly cannot be inferred from anything found by

ih, verdUtT"nrL mJcare wa. taken of Iki, a. o/ Mer deposU,. and

"''I'^'lfll^^o^ySItilt.Slte^^
arrived at n these two very similar cases. In Gibhn.ca.e the degree o

"re fs siH^cified as " not rnore than ordinary," and the negligence for

wh ch abne the defendants could be made liable, as the want of t a

Tn ina^ intelligence which men of common prudence genera ly exerciM

^ItZir own affairs." This is almost the very wonhng of *

William Jones's definition of ordinary negli^.-nce." In f'»^J'J"r
the defendants are stated to be answerable " fur gross negligence .mly

s.™„a„. „f
'""st applied seems to be whether " the same care «a^ '«k™

'jj

ran-, varying. ,,.;» as of other deposits and of the property belonging to the bank

tself^
"

„ ft/.V. case the degree of care, in Foster'. m.e the want

of care is the more prominent notion, and want of ordinary care is

KMS negUgcnce.' In considering the character of the deposit again,

ffrt3« amount of care is squired to be e«rc.sed in he guarding

of precious articles, than if the deposit were of iron or tin. A man,

:L^fra«en.ive, and intelhgent in themanagementof h|s
™^^

would exerase very cons derable caution in the care of bank-notes <>r

buHion OSS negligence • in matter, of this kind is any intermission

of that ordinary prudence which men generally exereise upon the,

owi afiaCand tL prudence they generally exercise ,s absolutely o

vrv coSerable amount, though relatively to the particular matter

Tt is Tn" orSnary care ; and thus the appan=nt discrepancy again

resolves itself into an identical expression.
, ^ , , _„^ ,„

The Unit«l States case of National Bank v. Graham ' appears to

favJur a stm^r rule. A customer of a bank deposited bonds then,

for safe keeping, in accordance with a common practice between

bankers and^thetr customers, for which acconunodation no compensa-

_ ,, _j-j_ a Uailm. 118.

ncniiam praMabil : R 1(1. 3, 32. .

4 Cp Jones, Bailm. 11« ; Story. R-ilm. ! 17. ArU,. /43.

s i/idMii V. Coot, 2 Str. IIWO. AnIr.lW. „„^

thc definition of groos negligence m the cm Uw. ,,^?" "''K'jiJf^ioo, i,

r;.K'^t.rc-.^icrr. r-;; c!:ii;"n^^'u„T; t^i..on..t;„cc.

cumpared.

Nationnl

Bankw.
Oruhttm.

tiAi-M of hid own i roperty

U. S. 1 10 otto) («. TU judgment i, 4l5o a>t not in the !,uto (nt f«) to

i.»j.rT.9;o^- jvX»<iB".r3^^»"i^ »"•-"" '^ rusa).
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ti.m»a«,.x|„,.,.,l.,rr.™.iv«l bythubank. The bond, w,™ stolen. On
Bttiori brough the jury were told th»t t.i jiwtify a recovery agaiiwt thebank they „,u,t be ,ati,fled that the ,laintifl/bond, were^«H*eived lo
»afe keejiinj! w,th the knowledge ani acquie.ceii,,e of the olHcen. and
director. o( the bank, (this waa with inference to a point that thedepo.it was ,.Um nr., of the bank), and if they were l..!.t by the gro,,
ncgbgi.nce of the bank or ita officer, the bank was liable. The luryfound knowledge on the part of the olHcen., and al.n gr«„ negligence

wi U settled that if a bank be accuntomed to take • uch deponits as the one i'l uVit.
here in question, and this is known and acquiesced in by the directors,and the property deposited is lost by the gross carelessness of the
bailee, a liability ensues in like manner as if the deposit had been
authorised by the terms ij the charter."

„rn-lV',li
'"'" '""'

f '""J*^""' ^-nk V. Walker ' the existence of ../.,»»,«„,.gross nighgeiice was denic-d because it was contended that the relation «'•* »•

"f the parties failed to raise a legal duty. The facts showed that a
'*'"''"

bank gave a receipt stating that A as agent for B had placed certainbonds on deposit with them and sent the same on the request of A
efle,^ « K ?,

"n ™try in their book, at the time t^ the same
eflec

. Sub.,e,,ue,itlv the bank permitted A to deal with the securitiesand he misapplied tdeni. B thereupon sued the bank, who disputed

slk-rsTndT "Th"^
"'l"'""'l"P of bailor and bailee between them-

tlle ^Xr,rf
; «'=™"™ "f the receipt and the transmission to

tl e plaintiff was neverthe ess held to create the relation of bailorand bailee between the plaintiff and the bank, and, that being estab-
lished, It was clearly gross negligence for the bank to deliver ordisp;«e of or appropriate the securities without the authority of

Ur fh™/"" "i u"''^'';'
"S"'"','* « ™'e where bankers were held liable <v .,,„. ,for the lo.„ of bimds deposited with them as gra , i tous bailors. They l-r.^"

vaults where the bonds were deposited, and who was a person of slender
nieans, wa., speculating in stocks ; notwithstanding this intimation,

m^remiv 11r^
precautions and neither examined their securitiesnor removed their cashier. Ultimately he stole the bonds, and the

?»\"e r^lT"'
"^""^ held iable. Their duty was described a^ be! totake such mcaures" as will ordinarily secure the property from burgla«

ah', fbe i r""^'7!r',*'""-
Though the decision is unimpeach.

alr!^., v„ -".r"I"'
'^°

"'J'if.l.'
P"'*"" hroadly.ifthe considerationsalready pointe.1 out are just.' the utmost that cm be said is that in thecircumstances It was their duty to protect the bonds against the thief.

TU^mS " '''„^»"^'> ™ considered and distinluUhed in In recim,,

swfi r"'^'""'*'"*'/'''""'^"'"*""'' The owner of railway S'i"J;»
shares m two companies deposited the certificates for safe custody with 'l»tinK"i«hod
a banking company who undertook to receive the dividend/for a sJ^J'r'T'

r„ L™t""""T- .?" ""''""8 certificates from the railway com- ^"^^'
panics, J. gave his aodress m one instance at the office of the baiik, and '»*»«to».

I Km ir u I lit II. . .-...,.
1 IIIOU. ,S. (10 01l.))702.
' 137 U.,S.(3UD«vi>) 004. followed i)

5 130 U. S. (23 Davis) 2U7.
n Drigg, v. SpaMin), 141 U. S. (34 D»vi») 13'

: U'/V'^J; A;-'»..»P'»»i(»»i, 119 U. S* I'l'/lS-^.)'^,"""""'"-

'I,. R 5 l!h. 212. I'p, r^inea-lrr €m^a Xatinml n,:ai v Smiti il' Pi <;i a-
..d i/«.«.N«.,(,„/.v/«,i,, V. Ui^Lrmx^, 15 Am. Rep. 73K

'
'
"'• *''
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Bnnk hrlil

liftble.

f;iWi» T.

oxHiiiinitl.

Lord

suggeNtiun
/IrciiKf'io V.

Bamell.

Jdaeinlosh,

i« .1,.. „tl.,r »t a .lul. Tl..' m«nag«r of tU- bank, who h«l the key o(

1 1 f'rU tW "»..» "I J to the tranodr. The .olupame, wrote to J.,

f,^tm ™ 1 in oUhe tran-fen.. and in one in«t.J,.ce rece.ve.! no an.w«

a;':i;;rn;| C he ."«nowi'n« o. e„.t. on -•"»•" of re.ote,je..

anJ HO a» to
^ ''•'^:

''
', '""^^'^ ILs^ion of the a<K.un>ont. wa. not

""Z'll'blm V .l/'.Uu(fc» ' the a»»amption i» n.«le that where -ecurities

are d/,.- te. « th a banker for -fe\u«to.iy there >s no payment for

are tU'iHiMiwii »i^» "
k,..,l,.,P u Imt a ffratuitous bailee.

f 7 .iJ Wh,.re Dlate ieweU, or seeuritiea arc received by a

Ce «h e islvariab y In "-ount kept at the bank, the retenfon

verdict mtrtind that it i» the cuatom of bankers, m the eouraeof the

trade aaS to receive such deposits from their customers, but I do

*not th"k thai from that finding a general '«^^"'i^tr ba°nken
niate chests In both cases a charge might be made by the bankers

ft they were not otherwise remunerated tor their trouble.' S-m" da);

oerhaor «iWm v. JU'Malkn may be canvassed in so far as it lays down

tSSuit"u"diaracter of the banker's act. -The point might have
the eratuitou I i"

London,' but the case was not

?„"X"hba^^r^Va>"n^lO00o! but they did this on th^^^^^^^^^^^

U,afth4- had wronghdly Selivered iewellery -'d to be^of tha van

and in a locked box, to the wrong person ;
they r"=, 8""V "'

conv"sr.>n, and no question of negligence canac to be involved.

Nlmw. uJnlosh' well illustrates how the circumstances

varjtg" ifi-^^^t 'l-*'"-^' "* ""' "^^ '"' "*"*^ "' '"*

1 L. R. 2 P. C, 317.

J p.,..rt I,,w n( Banking. 171). 1«2

i 1 Sl«rk. (S. I'.) 237 : <^ Triiry v

a 12 a. &F.»0».

H'oorf, 3 .Mason lU. S.) 132.
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vjTy |.u,„„ artiol™ Tho action wm (or negliK-ntly .arrviii,/ ,\u,

.r 1 i
'^.J "t '' '^" ''''"'"'•nt wa« captain

; in th" rmiilt tlio

Z^n'^t'^ "rV™' t""' ^V'l" "" '""•' ""•plaintiff, box ,^,w'l ,m

th« trunk anil ho .loubloon. an.t v.l„al.l,., werTput in a .•"nv il »band
, epo.,t«l ,n the captain- chct in the cabin in which I , wn

on bZr t1
'""'^'' '"' \""' P""' »"'' »" «««« officer caZ

C.1 -r V T ^'"""8 »•" "' the ve«.el were allowed to ,leep in the

miMmg. Lord bllenboromh charged the urv that every nemon who

?a r^ii^f-r*: "i""""'"
*" "; '""'^ <•" >''"'"''» « right o'^^h" utm"»tcare^and that when a per,on doc. not carry tor hire he i, bound to takeproper an.l prudent care of that which U committd to hin, Thi.

Zt tT ^"1 "" •"'" »P!'h™hle in the Hr,t in.tanc
"

wienhowever, the captain opcne.l the box, he became bound to replace itn .^proper » ate of .ecurity and to restore all the guard. wUr^Uch
nl, 1 ""' T V"'^,"^'^- The defendant's conduct cx,k, ed hoproFrty to perd and r,»k

; and the value of the pro,H.rty accord nglyZC t™.'i:""
"" ""''""TJ ''"ty "t vigilance thlt hi, act, might n*otEm .

P",'".^"" "' ""' P"'*^' "'hen he ha.1 a,ccrtaincd "he

re,tore It t^aT it '^ PT'-^^y' ','
*»» » d^tX i-^F^tive upon him t"restore it t'> atJea-t its former degree of security. Having taken itwholly out of the box, he was bound to make his own trunk in wWche chose to depoeit it, a. secure as p<»,ible ; since it w«, no ol^ heboxof ascaman working his passage home that wa, being guanlfd butan article of grea value, which the defendant wa, boundl* watch wi

f"" '"Y"'^ '''''""l,'^- .

^'«' «"' "' 'he captain therefore iZ yinc^ascd hi, responsibilities; since he became from custodiaHf aseaman s chest the depositary of money and valuables. It is in thisregard that gross negligence bccomesaquantitysodifficulttoapport onThe same point i, illustrated in The Rend^berg.' which came be ore yv

^iS"[;°;i^s^ts^^ai^txrpi?- ^- '^-

i^.f.:Sh^^SS wh;:^pfe'~ ^^fe;,:'

Kctl;;i:p^p-rrwiit=rr^,f*
for the loss if his pocket waa picked in the way ; but if, instead ofcarrying ,t in a proper manner and with ordinary caution he shoukcarry ,t openly in hi, hand, thereby exposing valuable prop, tv

,"
"

to invite the snatch of any person he'^ might meet in the crow ed

S^'^'fTh ""r *r"- H '!'™''* ^ 'i"^'"' because he would beguilty of the negbgeniM maliaosa in doing that, from which the lawmust infer that he intended the event which ha« actuallv tilken p^^ce."The case put by Sir Wilham Scott comes under that division of lTm,.i,,lo
•

wlT?s tt b^"rT'7''""*'P^"»"y™''"thatof*;,,U",m 1";.S«^
whjch B the direct subject of our present consideration. .Still the

*«'"»»

il?keS t'^ "T,
""•""«•' *'"' ^^"^^ '»«' "' hailmcnt«, and is true ^„"",al ™alike of depo^aum and locatu, operk mercium whendmm. of the lca,t »^ S"„t

°"°
.

i.cli a.s ot the mtol onerous of these relations, fn discussing the ';""'^?"°

' (ICRob. (.Vdi„.|i55.
""'"*"'

VOL. II.
^
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I>i|>ii»lliiTy

noriKtiit.i

Oitnii ,

ti<m«.

iiwiiir I'"'-

„H' iM'lll'lll"

iVjMwiliiry

„„ ftiithority

1.. M>ll or

U.irUip V.

lltMtt.

Coke. r.J.,

in /«MM* V.

immi

:.„..l,.i.;n^.rriv.Kl.t .-.»..; •;•
r'n. th.l ."«• "". .,( .1... l.w ...

^£^.
1^.;:::::;-

r «r"^:t:^^tt^'l ...........-

1. f„ll„w» .hat the 'l'T'« ";^';; ^^ ''
,.,,|.i.i, it (rom any Ihtb....

.l..,„»it ; an.l if h.. >>-'•'", "7hi»wrthoofl.Kt of H-irlnp v. //.«<rf.'

who i. found .n ,.o«»o...on of > ^ ^'^.i ,„,,„ ,,,.,...1 (or -afr o..';.; y

in whi,.h .•»«• ."ta.n J''""''":,'' ^^ ,k '.he »oal a„'.l l.led«e,l then,. Ihe

in the han.l. of a jeweiler *^ ^^ fJ ^.t ,h,. .lefen.l.n, , an.l the Court

owner t.r..upht an
..-'.'.'"'"'""Y/Ji^wel- f. the jeweHer WW a n.ere

,U.torn,ine.l that the .lehvcry of,, JO»
^^^^^ ^j__, jeweller wa. a

naked hailn.ent for the '^ "'^ ''1^^;, '^..r -Feial property m the

mere dep'^itarv, with neither pener 1 ^ ,,j,„, „^n,,, wa»

"wJl. an.l with the euatmly ""''•
".",,',„ „ore...?erv hv the owner

i™;,!.;! to r.-cover. There
^'l^ny': opertv" the a,.po.it a« in that

had the depo»itary l.'"'""'" >•»

'"^J, tV t"ran8fer.-e wouhl have been

c«.e he wouUl have "»"»'<•""'
tCw«« no property, the tran.fer..e »

entitled t., the p«-e™.m ;
»>"«

''^'^^\, J/L., therefore ertabh.heH

holding wa8 a n>"""7'''^"„^7„" „.ore than a rightful poMeM.on

that the interent of a 'l^P^lt^f '

ZiZny. This i- .n opposition to

and cu-tody without ""X "f*k.toCK»v» ' that a ba lee ha. a

«,me earlier ca»es/
•h.h.Blaek.f^ne^ - ^^^^, .^ , ^^

,pe.ial qualified P">f"^^ .f"lue O.J., "ay., in /-"''.•* v. C'iarl;'

opini.m. On the »'>>«'
'^»"'l;,^'n'=;,,a,h goo;U as a bailee, where he

..^Bailment makes a ?""»>„•
''"^rty yet he shall have an action for

hath only a possession and no property, y
,

^_ ^^^_

*
r'^v'"s"2.'H^•.I. .4 p.. 23. -"rStthntt^tii^'-sr iu .

.

7 2 Comm- 4o*-



VARlorK RKUTIONS 7iil

thrm. The Minn view w ftpitnivwi Uy HUtry > «n>l Kent ; ' aixl niiut
IH) held that nn which the UUnc*. o( authnrity ii, ho Ioiik w the
judgment nf the King'* Bench in Ifnrtop v. /Awrr in not iudiriiillv
diwredifed. ' '

The rule an to a bailee'i rtKht id action whether with or withowt a Riilr>.M.ut«-.i
property in the bailment it* laid down in Baron'* AhridKment ' "' !»-»"«'«

" Kvery bailee haa a (jeneral right of action againat mere wrongiln.-m ^•""'k"'""'

to the pntpert^ while in his poaaviiNion ; whether he hait a niktibI
nroperty therein or not, l>prauae he in aniiwerable over to the bailor

;

[or a man ought not to Im rhargwl with an injury to another without
liemg able to resort to the original rau«e (d that injury, and in amendn
there to do hiniNelf eight."

The deDoiiitar>' \n bound to rewtore the lieponit upon demand to lh|-«iiary
the bador fn)ni whom he receiveil it, unlenii another pemon appearH tit t""i"'H"

Ih' the right owner.* yet he ban a good defence againat the bailor if the
',''"''*";

bailor ban no valid titb- and he delivem the property bailed to the '.mCVh..
rightful owner.' When he deliverx up the thing bailed it nnint bo in '*«htful

llWtllT

1 iU^\m.^U^,v,t.„f,^. l 2Comm. .VWhuIiM-). 'liiiin-it,

^ 7 Hiiilm. (I)). .iH/,.73.T 4 2 Ki-nt. (..nun. n«7.
* Aim V. H,fhafd*. tt Whor. (P«.) 4IK j [« tlii* o«m. the oldrr KiiKli-h .ui(h..riti«>.

(iri. <«r«fully .ollprtrfi Hnit KiialyMxl in « mot kM.. jiHlnmi'nt. S^ »U.. || tlm.n v
.UJ^rf,,». I B. * AJ. 4.W ; /y^ V. .((*.«««. .1 Trt.int. 7.1". Thn Uih'v rm only M-t ui.
thP till." of nnothrr. " if ho ili'f.'ntU uixin Ihr rljiht iiml title, nnd by th»- mithnrilv .(
Ilwt itfT^m. j»T Klniklxim, J., in HMl- v. Hoiul. l) H, * S. 2.1-1 (< iiinit I'hII.h k C Hi»T^^^ V. fjhur,,. S H. 4 N. M?), ...|.!,Mn.'<l hy I.,r,l S,.|lK.rn... ('..in K„u,.^,:, .'

hinyimfin. II Q. R r). 1211. iliHtinKiiixlitsI in A'r fnrti' Ihirii'. Im r, N„di>r, III Hi It lt3
INT Lu«h, I..I.. f.n.1 am.rov.Ml N.^rr* v. 0,mf>rrt.

| IMUI | I Q. H. »IH. A Iwiilw. nuy'.
howpver. P<|HiiIly with a t^nniit, -how IhiK th<) title ol hi* btiilor to thi- (food* haH
Mpirwi Kincp tho hiiilmrnt

: Thi>rn. v. TUhurj/. 3 H. * N. A34. In U»II. AI.r. It.'tinu.-
(( ) 5. .'ilinn V

.
H. n H. Vr. M. yl 4, it I- Uiil down thfit if thn luiil.^. »l g.Hi.1^ <l.-livpr (hrm

t" h(ni who hAM thf ri((ht thcrpto. he in atill ihiiriP-iiM.< |i. the hailiir ; nn.! iho vim-
vcnw, ir thf» Imilpf dplivcr to thi* Iwilor hi- in (.rotp-tcj HKiimNt the trup ownor in nlmi
iw«ert«l,intlii'rollowinK[«r.MKP. Detinup, ((')7,"ii th.- luithohtyof V, B. 7 II. VI. 22,
pi. 3. If pvpr law. thiH Ih no Inngtr -o. Whrre thp Imp i.wiipr ha«, Uy legal wwo«liii|w!
.omi^Hed a delivery to hlmwlf of the rikkU Imiled. nurh delivery in a. complete jnHtitica.
tinn for non-.leliverv on n.ionnt of the Imilor : Shrlhy v. Srot^f,^, Vp|v 22 • liglr r
AlttMin. .1 Tannt. 7ri» ; Wiimn v. Andrrlon, 1 B. A, Ad. 4no. ritinR m to the h«ilce*-
nnht to int^Tplea.!. Com. Dlit. fhaneery (3 T). An artnnl itelivery to the true owner,
hnvins a right to the |KHiM>HMion on hiN .leinand of them, i" «No a jiiHtiH(-uti.Hi for the
bailee

:
HardmoH v. WiUroek, B BinfC- 3M2 iiote ; Biddh v. Bond, It B. k M. 225. A otntntf

IHi'Mumptiwi in favour of the bailor ariM^a from the bailment, thoii(th there in no
ntwoliite pi.to|.|«-|. The («ulpe'« oontrmt ia to do with the (troperty riunmitte.1 to him
what hii« priniipal haH dire<te<l. to rextore it or to aerount for it {Ckrfminn v. Kxttil,
ttV.x. 341). and by yirldinn to title paramount he doen a<-iount for it. If at any »taK«
of the tranaai'tion the (Wim-iplen of e»t«pial are applioable. they r.-aiw to (>« ho wlien
the bailment in tlet^-rmmed by what ia e.piivalent to an eviction by title iwrammmf.
that ia to nay. hy the reaawrtlon of powwnBi(m by the true owner ; lliddtf. v. Hnnd,
nitpra. It ia trm. that it haa sometinien been aaid that the Imilee mn only re<o(mine
the jus tertii where a le((al de<:iHion haa cittabli»hed it. or where fraud haa Xiet'tx iffrtctiNe-'
by the iMilor aa in the cane of Hardman v. H'Ulfnrk, »upm. But the bjiilor himwif
lannot ironfer huhta he ia not |M>aa.-sM<d of, and if he cannot withhold [KwaoMHinn from
the true owner, noitht-r run one claiming under him. The rule in that a IhuIm' .annot
avail hiniaelf of the jus tiriii for the iiiir|K)w of lipepinR the property for himwif, even
thouKll the title hi" aela up ia that of the true owner. If the law were olherwiw, hy
Nuih II |>reU»xt ho mij(ht keep goods dp[Hi«ited with him without any pn-tence of
ownerahiiK If. however, the bailee haa performed hia legal duty by <:.rivering tho
projierty to ila true owner, at hia demand, he ia not anawerabt.. fo the l.f.ilor. and them
m no differeni'O in thia partirular between a i-nmmon carrier and other baik-ea : Thr
Ifinh,,, 113 V. H. (3 (hto) 575. See Mr. Holmea'a note, Duty to return : 2 Kent. Comni.
(I'ith ed.) WW; alao 2 Paraona. C.mtra.t^ (Hth ed.). 04. In K<An v. Rirhmnnd and
IMnfiUe ltd. Co.. 34 Am. St. R. 72(1. it wiw held that the bailor ia not bouml to deliver
to the true owner, but ia iKtiind to yield to prooeaa of la\ . ud ia therefore exruaed for
<liiiiig w.. In Uindrrmn v. WxUuhhm, (iHlifij I y. B wHrrhoiiwimin liaving
.iltorned to a puri-liawT was eKti>pia»d from iniimaeh' . ; bnt may Ik' i^-rmittcd
tiiinterpload, A*jr/>fir(c .tfcracy />of**rtiid//or6OT. '<•>' '.. Q. B. 5>ia.
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the »t«te in which he received it, and with the profit or •""J^'^hich

it has produced, lor which he becomes hable if in default • Where a

hirS^^Zn intermeddles, the rule i» that either the ba-lor or the

i.ailee may sue, and whichever first obtains damages does so in full

""'ittt^ale of a joint deposit, the depositary is not in general bound

to dehver the deposit without the consent of all the parties
;

and on

the other hand,W »«y».' "-at where there are two or more joint

depositaries, they are each liable for the restitution of the whole

''"•'when the depositary improperly refuses to deliver the deposit the

character of his Uding become, altered ;
and if i is afterwards lost

he is answerable for all defaults and risks
;

» indeed such a refusal

amounts to a conversion.* • i.. i *

Articles sent for exhibition, for example, to an agricultural society,

are not a gratuitous bailment; for the undertaking to exhibit the

article sent constitutes a consideration, as the exhibitor is induced by

the expectation of deriving advantages from the exhibition of his

ffoods to send them. . ^ i_ ;„»+.,

Even in the case of an exhibition of a rare picture from a private

eallery, which the owner has no wish to sell, the greater notoriety it

obtains by exhibition, and the prospect of its value being thus enhanced

may be deemed a consideration, of which the Courts wiFl not look to the

adeauacy ' In most cases of exhibitions the terms on which articles

are lent are specially provided for and must be construed as in the

case of any other special contract.

A curious American case ' may be here noted ;
where a man going

to a store to be fitted with a suit of clothes, preparatory to trying them

on deposited his wateh in a drawer which the storekeeper s salesman

pointed out as the fit receptacle. When the customer desired to

1 2 Krat. Comm. .W7 : citing G«m, v. H«ni>, YeW. 50 ; C«n' " Btrnari, 2 Ld.

"'Tp^fparkr B , JT.W/. v. BwtoH. 2 C. M. * B. (XKl, and oX,, 730 note. SibaikeM

A'..,iL 9 Riill Alir TrettiiM flBD. pl. 5. relernna; to Y. B. 48 fc. lU. W, pi- o, ana

? B ai^Va 5 pl.A7. -hich w« an 'action for batter, of . „„.„t, where it wa.

h^ld that the batSl^ i. no tort to the maater. but only tfl. lorn »«"•'"• .f»;» '•

Ifiiltofar bV t M (N. P.) 99. S<» O"^ v. Horpcr, 7 T. E. 912. and W*™*..™

' rfl^yfrS'uB. , q. b. 422 ;
b™.*.. - «,«,,. -^^^zl/zi

llnrJy. 13 Ea.t. 197: 2 Kent. Coram. 660.1 Jlfojn™ '• «»«»«'»«' ""x-^ »•"*.

'' ?j nr'see the\ul. D. 16. 3. 1. H 30. 37,-43. Where there wa. a joint b^ent,

the remedy «•«. by interpleader : Cmwhay v. TWo., 2 My. » (V. 1 '.''OTJ",
'•

CM. Or.\ Ph. 197 ! Story. Eq. Jnr !i 800 824 b (Eng. ed.) ;
Becrc., H.»t. o( the

''"".Sto";^.W;'n.t?22'.'"lnY.B.39Edw.lI..l7.a«»l»ib.gofde.^..a.^

J. to han7o»er J. ai«i and hi. wife held the bag a. eieciitri
J

»•»•'''" ™''''"

to maintain delinne though be had never been in posaemon. So an he.r ha. been Bel 1

.in,ilatly enliUed to an heirloom : Y. B. 3» Edw. III. 6 To pn,ve that the arl,, lo

b.iile.1 lia. been lo.t i» no on.wer in detinue : Rttvt v. Pdmtt, 5 C. B. N. S. 84. m
n'illimton 1 VMIy. L. R. 6 <!. P. 206. a service ot communion plate w«> sold by llu

defendant, to whom it had been bailed for .ate custody
:
m""'"''" •"T':"^"

the .ale it w». demanded by the plaintift who wa. Ignorant of the sale. The Matut.

of Limitation., 21 ,I»r. I. ?. 10. wa. held to mn from the date of the demand and

refusal, and not from the date of the sale. »'''*'»»^ '\ '"'!' '"
"""'^.S'?! 'n 4n«

V DrU M8911 1 Q. B. 408. Op. Rarlon V. Jforl* .SIn^or*>«irr Ky. Co., J» ( h. I). 4f« ,

7» re Tidd. fM v. O^rrrd. [1893] 3 Ch. 154. A. lo a dcpmitary "" eJj^J" 'Ji.l.

Felli V. «mJ. 3 Vc. 70. " >'"""' " Hanta, 16 W
.

B. bi

' Vi<ju AgrirHllitnd SneKltf v. Urump''. rt-2 Am. U. 657.

8 H'ooifrB^ V. PaiHter, 30 Am. Bt. B. 786.
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of cloth^Tt u'^
"'"^ ""*'' '^'•^,- *""^ *•'»' '" 'h'' '"'^''tion of a ,u f

Uy it aSde "tTTV "
"I!"*'

*° '«""'™ i' '""n tk" person and

pYrt esTi^^n
"'°'™' ''°'"8 '" ">« rooiprocal benefit of theparties ord nary care was necessary. If the watch were stolen .,,nh

on t'h? "to?.'r
""';''' ^ » ^'^^^r "-erthet^s, U wa'fn'clbent

watth .,r n P" u? «'.™ '""'' '''Pl^ation of the disappearance of thewatch ai would enable thj bailor to test his good faith.

^ II. Mandate.

withttstt^^pirvaltrsw' ^^.f"'';--''
his definition meets D,e„i,i„„.

recompense, to^rr^trL7heH„t^p:^T^^^^^^^^^
» 2 Comm. 568 ; D. 17, 1.

*

bociimthoreUnoooiuideration rmdJtrinf^
"id that mnndato i> not a contract.

2U. Kaym. »10 Holt r I Tn,?T .u'""
"'^""' '^'«'»- '"Cagi/.x. Ilernard

tl»„ u n'o oonTdWaSn^^SthiXomt^'ii' "
tTr"'?'' " ^''i"'"'' >"'«'

i« but niujan nort,™ Beit t„ ihi. I
1"°°"" "I"", aad therefore the undcttatinii

™d.rtaking to use due .kill anj di ueuco «v. • S .? 'T"' ,''.- "'*»'"»» »' «°
that they wore tru»ted with °hat duty wS' b„'°' *ffi I"?,"'"'""?-

"" "'?" '"^'
writer in the American Juri.t (at 274) XoTdc. tha? m,'"""™' "°r*"-"i'"'- Tho
peat name of Lori Holtcannot.uftitoKmom"

,t " Th.'c'^'.^'"".'"'''*
•""••» ""

to oblige to care, though ,«»,ibly not to convcv b,'.' .,^i""""'"'"'«"""« '"ai^ntobligation to take cue i, it loJnedt^X See zi^ v ^.J," TrTS"' "'°° "»
alao Uw Quarterly Royiew, (18SII) vol U M •• 4 lifS »' '^^°";;' '„" ""J''"- '"5
«ideratiou "

; and iKir Grier I Pi;; ,j > i '
•^"'''"^""y " the D™trine of Con.

»srrsxir^„?-;S^-"^? -^r„g^^
upon one mu.t be I theZ™" "„

"™.t?l^"nco°
',?»' "'""'i"'' '-"i > recovery

then b. sued on in Engli.l law „ a co„.1S.r„„, L h^
°""'' '" 7«"<«i i' ™>>

eiting,,Wa;.v,,TB'a!'lL vA 47
" !^«rr' T *;" "1'" ' ""'*• » I^'- «»

« rrtrorit" The reporter ail,' • But noM ,dl ;hj^ ' '*"'°." * ''"""Pi™ »"'
feaaance, but thi. here i, ,«a^ a debt for wh^.h Ih,^

ca»e, are for a tortiou, non.
The reference to Y. B. i 1? m 4 i. howL^ .

''"" "i^" ''''''' »' """uiwit."
Ijiw /9„j »,i , ..'i TT; .„ "' *.'• However, not correct. Kecve., Hi.t. of the Kng

fUlltinr, nl Pa....~~ I !i f-~ - ^
Law (2ndod.), vol.
tho twenty-Mcond year of tte ktoi'"V;"K',T.'r'™u' "° ""?" ™ ""= "^ '» "
edition of Reeve., volii 304 and^«il»' *^"''"f°"' b"*"™', dispute, thi, in hi.
in tho reign of Edward it". lYb.nt^.'iT'""'' °' ""' "'"» '»' *« •"«
earUMt reSrence to anM ™ ,„(.™ Jh.TT «'

5"."P™t tor EdwaRl II. The
Y.B.3.E. II. 75, foUo.S'SV.l'Sni.m;V."SlS''E*l|^^?\''i\ff;?>"•
There I, a report of an Mvn „r fc ouc in Y i 7 R III 'l7 'i Y,,

'

I" hi
"' ?''

.*coion .ur e caw.pl 14-26 are amriZ^t „. T.; i ' P'" '" '" ^">- ^^•
In Shep. Abr. Ac iL of fh'e (L^ IP ,". f ^™ T""'

"'° *l«™'i«'hof E. III.

Ktah. be Natnr. Brev 92\»^t;, y' b 7 F^n o ,
* "T '" "» ^ "^ '"• ""J '»

In WonfaB T. *owi((™ 2&^ }?i p fil^- "': ^ (°«'>bor rocogntaablo by me),
t" ply to immep^ffwlrj'y H "^""",? <'.""'°"' »" '""nil (or hnynien knownV. ""P'r.Kll.MWharitodi.charje U.e.r duty, by delivering the good, to tho
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Distinction

between
(leponit and
mandate.

K..A.. «p^^.on
0.^^^^^^^

CX,
L^„Ta]e.t;^. «o£^c^.^^^^

somebody who is to carry them, or to do somethmg about them, gratv,,

He. deposit and mandate] is, that in the case of a deposit the principal

Lh. 0„ tb», En,!.™., for the p..i.l«.
-'t '^r^LS t'L^^^MtoTr^Z

them. To this Kooyoii, C.J..
•""•"J; „„ JJ! "^of the wharfinger to take eare

by the hoyman r.i»i an implied contraet™™ part of tne « w=
^^^.^^^ ^_^

of them, ir to dfU^r them »|cori.ng to the d»»t,on ,
te th^^^

^ ^^^
action would lie.

'
In

"^"gj«'' J^,''"5,*7mid o3y l"in an aition in ...ump.it

tion that give. t.» to a d.Bt and °"« «'^" "J? "^^^T̂ ^ done in exchange tor the

are di.tingui,hed. J»
«»"«"»"

'/'J' *bUgni™tly
°

(2) mu.t be in fegal eon-

promim (11 muat be done to or for the "'>''8°' '"'°^"'.' ' i ,3, „„,t be eiecuted,

sl:'ni:teTi^i4rj;3^i^x^N i^^'^^^
to 2 PanoB., ContracU (8th ed.) 100. AMe. 738, and Po.1, ms ,. ^^^

Introd^Hio. « Par. I.

^ ^^ . ^ ^^iTa^rL": SctS
,ri^ o™«ia (roJil,- «»(««.» .r»o

..J
»£•» SSToklyt^™ WhSon Se, of

s;iJi^u^s;^rr^=i5S^d'n^^^^^^
[rngu^i.,x^'-'i:^s;5=""S
£7n\"roterr„rt<^hTf^.s s.?r^^^^^^

„p™. from the I»«'"««'AfJ•X'^r^i^ cl,arSi"o^^ Tnda,u„,. Sever«rS
on the .tatemont « to the P;^"^'y„|'«'^™^;™^ght be exacted by appe.Ung to

Antonmu. provided that a promiwa .""""""'"r, » .„,-^ ncOT/Mi '7«»'o a*"*-

ndione pro «»* C »<«~r^ "g^ 4 3^ L k connectionVTh thi. muat be con-

.'=".Tr;L'rK.»^:/^|er.u^^^

';rmZ:r.r.re.;:^'^d°p;y-»r^^^^

Contrat de iUndat, eh. i. Bee. A art. '"-
'T,,-„„„,.,^„,,j,.,,nralui(um/ Sohm, In.t.

17. 1, l,art. 2.<^«"««?'*''''^'°"'™'^'5'';'S"^f,tff 506 ; Hare, Con-

of Roman Law (2aded. Eng. ' ™»"^>; ",
.,; i^^^'tSS ui.S. it hJ

tract. 93 \\Ti6n, however,* mandate fia. been enterwi Ultoniv 11 ._r: , «.
FS..ta«, ei .»«:.>re mo«fal.». »«»-..".i" »»Mm>nnr. ;

D. 13. «. 17. S 3- B«

L.».;»ore.orfio«<'..»<«sr«n<tt«!»«aa»».»I.H.
.' Paul. Sent. Rect. 2. 16, 1.

:;JntjSL."|ll7,Pothier.lV.,tdd„Contr.td,Nl^id^.-t^pjl«..".'.?-^

1 Bailm. 53.
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object of the parties is the custody of the thing, and the service and
labour are merely aecessorial ; in the case of a mandate the labour and
services are the principal objects of the parties, and the thing is merely
accessorial."

When the person to whom goods are entrusted—the mandatary— Drlivory by
delivers them to another person, and they receive an injury, there does 'I'"

not seem to be any objection in principle to his right to recover for his
'""'"'"'"'y-

own indemnity though he, no more than a depositary, has any property
in the goods. The general principle of the common law is that posse fsion
with an assertion of right, or m many cases possession alone, is a
sufficient title to enable the possessor to maintain a suit against a mere
wrongdoer for any injury or wrong done to the thing injured.'

Story enumerates tjle requisites of a contract of mandate :
"

ne<|iii,iii,. ni

(1) It must respect an act to be done in /u^uro, and not one already i "-ontrac't of

completed.* nmndnu-.

(2) It must be gratuitous.*

(3) There must be a voluntary intention on the part of both parties
to enter into the contract.''

(4) The act to be done should be lawful and not against sound
morals.'

(5) It may be in any form.'

Pothier ' states the obligations of the mandatary as threefold : OlJiaationi,

(1) To do the act which is the object of the mandate, and with which "' "'"

he is charged. mmdntary.

(2) To bring to it all the diligence it requires.

(3) To give an account of his dealings with it.

(1) Sir William Jones* seeks to assimilate the doctrines of the civil (I) Tudoiho
and the common law, and contends that an action will lie for damage 7' *,''.''''' '"

occasioned by the non-performance of a promise to become a man- th'mSiW
datary, if special damage is shown. The doctrine of the Roman law .\™fen»«ii™
IS stated in the Institutes,'" but the law of England is clearly established
in an opposite sense. A mandatary, or one who undertakes to do an
act for another without reward, is not answerable for omitting to do
the act, and is only responsible when he attempts to do it and does it
amiss." In other words, he is responsible for a misfeasance though not Italy liable for

' story, Bailin. § 152, and nuie, 733. 3 Bailm. §§ Uo, lOU.
luirtfeananfo.

^ Def,cnv>iteytrendum,nonjain'ji:titaiit : PotliiiT, Pand. 17, 1, 1, art. I.

* Bajlm. ; 153. Pothier, Pand. 17, 1, 1 : Mandatum fsl eantraetna quo quin Hegttliiim
gmndum commMil nlicui gratis Utud atueipienti. animo inviwm contmhenda <Miga-
Uorua. Miy.iz (2.id ed.l, vol. ii. 211, «ay. : Mandare tignife doniKr pouiWr. numum
dare. Dmi h aeni attciat qat noiti occups ici, on eniend par mandat, te eoulrat mr
ImtKl une p-rmnn-: a oblige, envera UHe autre, li faire graluileme.nt une choae dont etlte
dernure In charge. .Maynz H[)ecilie8 three conditions as necessary to constitute (his
relation—(1) .\ person who commits something to another to do ; (2) An accci)tanco
of the charge by that person

; (3) A gratuitous eiigaKoinent.
» Bailm. S 155. Pothier. Pand. 17, 1, 1, § 1 : Ut animo eontrahcndai invieein olt'i'jo.

Itonta comrnUtntur et auacipiatiir. In Gothofred's edition of the Digest there is a note to

u ' ' ^-52: MandfUnin uno rogante, altero recipientc perfieilur. Heec duo trrlia
Hiajo et Reeipio eitrn alipidationem perjiciunt mandatum.

" Bailm. § 158. Rei turpia nullum mandatum eat : D. 17, I, 0, 8 3 Pothier
Traite du Contrat de Mandat, n. 1 1.

'

' Dig. 17. 1, 1 : Obligatiomtndali.conaeuaueontrahentiumeonaiatit.
« Traitc du Uontrat de Mandat. a. 37. Ci». Code Civil, arU. Hmi-lDtt?,
» Bailm. m-M.

'0 Inst. 3, 26, 1 1. The Digest is to the same effect, D. 17, 1, .5, Jj 1.
11 EUee y. Oaluatrd. 5 T. B. 143 ; Balle v. ICesl. 13 C. B. 40« ; Thome, v. Dem. 4

.l.)hns. (Sup. a. N. Y. 1 84 ; 2 Kent. Coram. .50(1-573, on the distinction hetwran a total
Dimsaum U, ict and negligence in acting ; Wilkinaon v. Coverdale, 1 Esp. (N P ) 75 is
« case where positive injury rculted from the neglect to act—lire plaintiff w.is misled,
Uaxler v. Jonea, [1903] Ont. L. R. 3(10.
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for a nonfeasance, even if special damage be averred. The difficulty

of the early cases was to explain how an action of trespasH on the case

could be brought for a nonfeasance ; this was also the original diffi-

culty in the way of the action of assumpsit as a branch of the action on

the case.'

(2) To bring to it all the diligence it requires.

lUpian's famous rule states : Dolum et culpam mandatum.^ Sir

William Jones,* however, makes a great point of the want of agreement

of the civilians on the subject of the degree of diligence requisite. By
the common law, as the contract is wholly gratuitous and for the benefit

of the owner, the mandatary is only liable for gross negligence.* Sir

William Jones ' takes a distinction between " a bailment Mrithout

reward to carry from place to place " and " a mandate to perform a

work." With reference to the former, he cannot " conceive that the

bailee is responsible for less than gross neglect." With reference to

the latter, " he is bound to use a degree ofdiligence adequate to the

perfom.ance of it." • Story ' does not accept this distinction, which he

says is supported by reasoning " exclusively derived " from the civil

law, which applies the rule " to all cases of mandates whatsoever, and

by no means limits it to cases where work is to be performed." " To

carry jewels safely may be a far more valuable service, and require far

more vigilanc". than to clean the gold which enchases them." " Where

the act to b • ..one requires skill, and the party who undertakes it

either has *^ '.i\\\, or professes to have it, there he may be well made

responsible lur the want of due skill or for the neglect to exercise it."

Of course if a man undertakes to perform a work in such circumstances

that a representation of capacity is involved, he must act up to his

representation or pay for the damage he causes. If the circumstances

do not affect him with a special responsibility the law does not.

Shiells v. Blackburne ^ is in point here. A merchant having under-

takenvoluntarily and without reward to enter a parcel of goods belonging

to the plaintiff at the custom-house for exportation, made an entry

under a wrong denomination, whereby plaintiff's parcel, together with

a similar one of his own, were seized and lost. The plaintiff having

brought his action, it was held that, failing gross negligence, the

defendant was not liable. " I agree with Sir William Jones," said

Lord Loughborough, C.J.,' " that where a bailee undertakes to perform

a gratuitous act, from which the bailor is alone ti receive benefit, there

the bailee is only liable for gross negligence ; buc if a man gratuitously

undertakes to do a thing to the best of his skill, where his situation or

profession is such as to imply skill, an omission of that skill is imputable

to him as gross negUgence. If in this case a shipbroker, or a clerk in

the custtm-house, had undertaken to enter the goods, a wrong entry

I RcmnrlcB ui)on the Law of Bailment, I« Am. Jur. 253; Holmett, The Ci.iimion

Law, 275. Street, Foundntiona of Legal Liability, vol. ii. 29, 200, vol. iii. 172.

a I>. .50, 17. 23.
3 Bailm. 14, 15. Itt. * Doorman v. Jcnkitu, 2 A. & E. 2m.
6 Bailm. 62. Sec 2 Parsons, Contracts (8th od.), 104. note (1.).

« Bailm. 53 ; see also 22. 61. 98, 120. ' Bailm. § 177.

« 1 H. Bl. 158. In Moore v. Mourgue, 2 Cowp. 470, an agent, having written orders

to do HO, prooiired a policy of insurance to be made. In the policy as esocuted, therti

was an cxceptipn of a risk, common in the policies of other ofiBcef, although not in

those used by the office where tho insurance was made. The loss arose from such

risk. The Court held that the agent was not liable, as ho had acted bund fide and

without grass negligence. The pi-obability is that this wjw a gratuitous undertakinp:.

yet thnt it was so in fact is nowhere statecl in the report.

» 1 H. Kl. 1(J3.
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^^!!i''Jl*!l"°!"
*"",- '"«"«™'^'^. b=<^ause their situation and emi.lov.

the judgment of the Court, Sd :

° " I am of on nt; ti,.; .^
'™''!"«

'V'''""™'
»'

bad. The only dutv that k ,^^<,„j j
opmion that the count is AI,Mt, CI.

reasons it appears to the rn„r* tl,.**!,"
'"""nicicnt. J<or these

in the well-known case of Thorne v Bens' Knt,t c i i

8^ Wlharfo'" '"" *"
"^'r" '" ''"» favorable to the po Z„f

.6.: ''Liri:^'','£^%\p^'^f^,l^ "V r''°»'°r-
-""™». -^ " ' • r.

di»,„.»dmt£,.^;m?;,r " ™""°"«"«. »»<l whicl, „„„„,„„ .„,

' The-B are ,et out .nd con .idered i„ the judgmMt », ronorted
• The d„t,„.„™ between ease, like sJilh I. CiTs ^R. I»7, .„d w,i^„
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(3) Dulylo
account.

Rule of the
cunimon law
as HiiniinfHl "I'

by Story.

(3) To give an account of his dealings with it.

The mandaUry is bound to render to the mandator, upon rcquo-st,

a full account of his proceedings ; to show that the trust has been duly

performed or if it has been ill-performed, to offer a justification or

Qal excuse for such ill-performance. The form and mode in which the

remedies of the bailor are to be enforced, in case of any fault committed

by the mandatary, for which he is responsible, will depend upon the

municipal law of the particular countiy. In the Roman law, and the

fordin law derived from it, the remedy would ordinarily be the ocho

manduti directa ; in the common law it would be cither an action

founded on the contract, as assumpsit, or an action founded on the tort,

as an action on the case for misfeasance or negligence or conversion.

The rule of the common law as to the obUgations attaching to a

mandatary is stated thus :
' "A mandatary, who acts gratuitously in

a case where his situation or employment does not naturally or

necessarily imply any particular knowledge or professional skill is

responsible only for bad faith or gross negligence. If he has the

qualifications necessary for the discharge of the ordinary duties of

the trust which he undertakes and he fairly exercises them he will not

be responsible for any error of conduct or action into which a man of

ordinary prudence might have fallen. If his situation or employment

does imply ordinary skill, or knowledge adequate to the undertaking,

he will be responsible for any losses or injuries resulting from the

want of the exercise of such skill or knowledge. If he is known to

possess no particular skill or knowledge, and yet undertakes to do the

best which he can under the circumstances, all that is reqmred of

him is the fair exercise of his knowledge and judgment and capacity.

This general responsibility may be varied by a special contract of the

parties either enlarging or quaUfying or narrowing it, and m such

Jases the particular contract will furnish the rule for the case.

V ;> Trtel. 7 T. R. 157, i. aUo poinlod out. Cofca v. KiU^. 22 Q. B. D 680, waa

an attempt to recover again.t defendant for -having failed to make certain he,,

pursuant to the iilaiutiff-. inatructiona." The development of the action of tro.,».»

En the ca«e throuuh a..umi>»it into a declaration for mere breach of agreement 1. wc 1

tteat^ Holme.. Ih. Common La., 275. Street, Foundation, of 1^«« Ji'^'Wy^ "I-

iii 24-t-277 inlf 738. 7.13. > Story, Bailm. S 191. » tbvt. S 182 a.

"jntL rtilZ. lo C, B. 108. S»,lKent, Comn, 571-574 ; SI,ieU... Hort-

burm 1 H Bl 158 : Roalh V. ll'il»ii, 1 B. & Aid. 59. Wharton cite. thi. la.t caae,

NeaUience. 8 508, a. an authority for the propoaitinn that the defe.idant wa. bound

to apply the care of a good hostler." ifeitter the judgment not the argument, a.

™orteS. goe, nearly thi. length. The utmoat the c»e decide. • hat the defendant

" Swo. it to the owier of the horae not to put it in a dangerou. pa.ture, whKli .ccm.

.car.-ely correlative with a duty to " appfy the care of a good hoatler. B dum v.

HeUon V.

HarinhJt.

Driikf. V.

Shorkr.

Urrll. 1 1 M. * W. 1 13.

The guuai-contract of a nenotutratn ge»tor

notice. A nft/otiarum gtMor waa .—- ~

knowledge of the owner, interm^ '-•.,, ^l .
-

,

without any mandate, a higher degree of dlill was required from tho nejo loram j«.(or

than in other ca»e». Si mgolio alo'lUu el ignoratUu gera, el evlpam el datum prolan

debea D 3 5 1 1 lequi ulililer gaiaerit aegotia habel cbtujntum dominum negotwrum,

el ilael emlm i* quajuc lenelur, «/ <i<ioii»i.(rolio«i« rnlioaem reddal. Qmamml
ejaaiuimam quitgue iaigentiam corapeUilar rejdere rolionem : we m$al lakm

daige«liam adhibere, qwjem lilit rdiut iMibere «M. a moffa of"" d<t,geM^ -" '->•"-

modiue admini^ralurita eMel negiAin : In.t. 3. 28. § I

the civil law muat not pa., without

I person who, of hi. own accord, and without the

k'nowW^ of'ihe owner, intermeddled with jiroperty. A. the intermeddling w

However, to thi. there i

an eiception : where the buaineu undertaken wa. that of a friend m a c.» of apparent

nece^ity. the liability attaching wa. only for bad faith and fraud : Pothier. Pand. .1,

5 52 Pothier give, the reaaon : Parcequ'il vaut mUHX potir I abaeni que. tes Ijcti.i

«i,«l admi^Mri. par «« Joiam. nlgligenl. que .'iU flojeal waJj.. Story conaidcr.

tR^ihu ' 191)1 the c«=« of Kel^ti v. Mar.MoA. 1 Stark. (N P.) 237, already tat out in

thi text LrUe. 758), to approach very near to thai of a negUiorum getlor . Urate v. Shorli r.

i Eap (N P ) IBS, aeem. undi.tingui8hable. Defendant, who waa employed in an
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Ah^ i^i!^'
"""^ ^ conioined Dr. Hare's .tatement oj the civil law. M«mlai,„v,,

„f .iTk -1 """'T"," " *'"'"'" ""^ bailment was made in the interest
'"''"'•

ci.,i„„ . ""i
''»''«'•,?'t »" ™^ b-'nefieial to both, and after enun-

ciating the rules apphcable m the respective cases, he says:' "In

t^^nvtl'
!'''''«"';'"' «•" not deduced from the law, but arose fromthe express or implied undertaking of the mandatary to do all that was

cZ otn/lv ^'^'"'"^l" !"' *'"'
I""""""' "' ""' *""" »"'• h" *-

av3bv r
""'*»™''l« '"^"y I"' or failure that might have been

m^^h^.""• ""'"'^ '""" ""«•* "•asonably be expected from a

S annlh ; . "«" P™'«««i™- One who engaged to carrythe goo.l8

tUhZl VI""" P"'"'' "' 1° "T'"''
'''™' "' ^l'"' "P™ them for

anrt I?U "V i"™"'."'"
there/ore answerable for exact diligence,

anexZp/ r^.? *•» gratuitous nature of the undertaking asan excuse for a loss that might have been foreseen and avoided "
*

with adir£.S'?^
"

T'"-",'^
voluntarily by the owner to another Tl,ir,l „r.„„with a direction to apply it for the benefit of a third person, or when '™*l"'"'

of th7™Sr'r''!!i "''™.»''™'P''°Fertyalro.dyin the possession ::r,':tu.i.of the person he addresses, he, whose benefit is intended, cannot i"™"::",

« diBerent .n~.„„™ t' ?"" '"™'",««n™, might, it done under othon., n..un.e

IV nrMiSa,M^ tL .' i- • f,"'" «»mn>end iwill to the cautious man ; D. 3, .',.

fr^mrTCiti n^^nVL.Tririi^-ii'.ri^'"'' r,'""
"

'i^r^

S«r.'ATff) 27b ^."TialcU ';!,'."'%"""' "J
''°""*'" - «'^""""*' '*
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enforce hi» claim by legal proceedinpi ; and the mandaU i. revocable

by the owner at any time before it ii executed, or at least before any

engagement i» entered into with the third peraon to execute it for b»

benefit.^

Rntnnn rn

troctfl ff.

Distinction

between
cammadutum
And mtitttum.

Definition of

i;riituitoiu

oan. ,

III. OBATDITODi LOAK.

The Roman jurista divided contracta re—that i«, where one received

property from another in circumstances which rendered it his diity to

return it or a thing of a Uke kind- into mtUuum, commodatum, pignuM,

and depotilum.' We have already unsidered the case of depottlum.

We are now come to commodatum. which Sir William Jones, translating

Pothier's Prrt A Usage,' has called loan lor use. This distingmshea it

from mtUuum, which is a loan for consumption. Comtnodatum diBers

from mtUuum in two principal particulars : ,
, ,

First, it is necessarily gratuitous ; for, if the lender receive) com-

pensation, the agreement becomes one of ioca<io amductia.

Secondly, the goods remain the property of the lender.

If then, they are destroyed or perisli through causes outside any

failure to exercise the due care and diUgence required of the com-

modatarim, all liability on his part ceases, and the ammoiam is not

entitled to damages.' The destruction of a mutuum, on 'the other

hand, does not discharge the borrower, though not due to his fault

This is an eflect of the principle expressed in the maxim, Kea pent

""''Lending lor use," says Sir WilUam Jones,' " is a bailment of a

thing for a certain time to be used by the borrower without paying for

it
" Pothier's definition is : Le prCt d usage e»t «» coMrat par Ut/uel

un de, contractanta donne gratiitemenl d rouirc un« chote, pour sen

.ervir d un certain mage ; et celui qui la re,,ott, . oWlje de la lut rendre

. SM, ,. P«"hc,, 3 Mori,. 652 i
WiUia,.^ ». E»rM. U E»t. 1W2. ^ ^>;'~'»

V. S«U,, 3 H.ro. 39. 61, .BJ. 14 L. J. Cll. 57.
(J.

K«( V. i-.m-M. L. R. 3Q. B.^ per

"'"'S;i'ri^int"fst?.d':,.y,.*t'to'±='l;™;;^...t^^^^^^^^

s:i^niiz;?'tr^f^'J"rtro!Js{pj;r^efS

ri»S •• The pur.uer admitted that " in <«™mo<ia(«m the borruwot h.th not the

™JC there i/a„ oxcoption-W «mmahi,m .(, ;,.-.,»<il.™-.hen the 1«"1 « "•=

Cwet-.°nd it i. no prSpet lorin but rather i«le "
; lor thi. ho qnottd D. 13, 6, 6,

TTv^ .1.0 nraid thJt by the bom .he peril w» undertaken :
likew,«, they

fth. tol^)
'
were noXnt! that they bnriS the ca.mon to the knowledge of the.r

whole town XS they .hould hivo entni.ted nome few to have done it in the

nX" Thi diuTon r. that the town wa. not liable. Thi. de.l.ion. however,

^ZL,. to to wmni .« by their bond the town wa» bound to retnm the cannon or to

•JSrSo if unabKo doU through " hurt, Aaith, or damage." The control ...

''^.'B.ilm.64. S«,Mayn..6ltoent.deDroitRomai„(!!nded.),volii.264

« Kii ammakM tt fouiMimim cl proprielakm rclmrmu, : D. 13, 6, 8. «imo

p,«lar,, .i L» in »uttl )»rt<- triv^ •«<• (fclcno«». /«.!, wr.» »l , iwn. n e»i(» ')««

'"".'^S'™ frtfirid"- W^-: l'2;t. 3. 14. 2 ; Hare, r™trac.., 74. A. to what i.

.nllicieS to Bx a vindor wiih the ri.k of the de.lruction or injury of the thing «M. «-c

note to Bnilt, V. Crf"™ri(, 2 M«.. » B. 5««. Po>l, 703 r( «w.
7 Bail™. 11«.
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re^u'rSi
*' "" ""* "™' ''^° "'''"""'K' tW. contract there .re cwi,„..„u

,

(0) A thing which i. lent, and which mu»t bo i«^n«.n»l property
; („, iihi,,.

Ji?^r':!:^'"«'"
"•" '''fl"'"™ -f H«lt. (!.J.,''-the borrower i,;!™.'bound to the .tnotMt care and diligence to keep the mWs h„ as to

rentore them back again to the lender."

(6) A jr<Ki.i(ottt lending
; otherwiw, as Pothier » poinUi out, it (/,) C.M.Decomea a lottinff, if the consideration is money, „r an innominate '"""ly

contract, when it is anything elsegiven or worit dune.

/J A I

'*'"8 '" *''" ""• »' tn« borrower.'
,,, ,,,„ u,,

(li) A lending where the thing lent must bo itwlf returned at the '»•>' il>"

determination of the bailment.' I>.irrowor.

The obligations of the borrower are :
M) But to

(1) To take proper care of the thing borrowed. nhr'"."""''
(2) To use It according to the expressed or known intention of"( 'IS "

the lender. bnmwer.
(3) To restore it in a proper condition.
Of these in their order

V. (I) TouTO

y_ projK-rraro

., ^ *".
L*^' P™!*' "»" "' *"= 'liinf! borrowed. In Vauahan^!<we,' Tindal, C.J quoting and adopting Holt, C.J., in CoZ v

Bernard, lays down the rule as follows :
" It has been urged that thecare which a prudent man would uke, is not an intelligible proposition

Sli?n„'^^t "L r-'^S*
""''' ""^ ''""y>™ ">« "-'e adopted in cases o"

» .^r.^;,.
"•

f""" '•" ^'^' ", ?""""' Though in rome cases

sort of bailment, VII., commodalum, or lending gratis, the borrower isbound to the strictest care and diligence to ileep th^ goods so a, to
restore them back again to the lender ; because the bail^ has a benefitby the use of them so as if the bailee be guilty of the least negleche will be answerable

; as, if a man should Tend another a horse to gowestward or for a month ;' if ' the bailee put his horse in his stable, andhe were Stolen from thence, the bailee shall not be answerable for himBut If he or his servant leave the house or stable door, open, and thethieves take the opportunity of that, and steal the horse, he will be
chargeable, because the neglect gave the thieves the occasion to sUalthe horse The care taken by a prudent man has always been ihe
rule laid down

; and as to the supposed difficulty of applying it, a jury

thepj has been negligence on the tccasion in question'"
This has been so to the extent of holding the loan to be strictly

peraonal, unless a more extensive use could be impUed from the circum

.T'r^ « f
""*'"' " ^°™*' *" "^ °' overriding a horS. «ri^o.,.

' Cp. Code Cinl, »rt. 1875. Jfomcc

; 2 Ld. R.ym. WW. CompaA, th» rule ol the civil l.ifn Vh. ,,11 /. ~l

• 1 Mod 210, repotted al«> nb. mm. Bri^ 4. Morunm, 3 Sails. 271.



772 NBOLIOENDE IN LAW. (book v.

Th..« North (^J.. took . di.tinction between • loan lor a .tate.1 time

I,t^"no to an indefinite time. In the former ca« the lK.rrow,r h»

an ntereet in the hor... and th. borrower'. «.rv.nt ««y "^e 't
;
m

Jhe o her CM., not. A difl.renc. wa. aljo pomted ou betw«>n h.nng

a hor.e to iio to York, and borrowing a horw. In the ftnt P'*™.
'"J

was ridina it, the hone fell down and wa. injured. The^ irv were

Zcted that
•• the defendant, being .hown to he •?«?''"•'';"';;''"*"

management „( hor.e», wa, bound to take a- much eare of the honie «

rttef:hl1l':nJS:ro,aUowerwJthi.: tha

^l^-S-^rrcfrj^g^on:^^.
(n the lender that he « a person of competent skill. In .ne case oi a

.wn for 1, Alders", B., puts it in the same case, " the party bargains

t the uie ofcorpet'ent s'kill, which here becomes immaterial, since

, „
"
"^Tr^L'^oVpto'f K:\he"wower. if the thing is not returned

;X.'.'!r„. „„ J"u.e';7or the borrower must account satisfactorily for the

—;- "nSSie «,m^^^
'" '""

""ZZ'. dlitS and the risk'of such losses as are fairly incident

fhlU'^S^ it wasTn's'^tance his own act, and the\ailment was

"•"Tor^eordm^VceTv^t stated there are two exceptions :

(„/whrethereisaspecialcontract;whentheobl.gat.onsof the bail-

"the age, the character, and the known hab.ts of the borrower. X

borrowing «.!«»«. Sec po.1. Carrier, tor Hire. i3»Am.K.^.

IkUrr V.

SchuUz.

tioiiH

:

(n) WhiTu
tiKTOiHH
)<|)Ct-ial con-
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loan in thew ciraunuUnceii woul.1 nwm to l>o in th« n>tur« <>( a
rontr«tt. m».lB with re(«n-nce to the peculiaritioj of «iw, charactiT
»nd habit nf the borrower. Thu., the loan of a valuable horn,, to a

"uJnr!''
"

" *""''' *"" °" "'^'''' """" "PP""''!" »»

»„Jtl ^H" 'l!u
'"•" '' !"? '"i

""" **""'*' "' ""' ^'"••m-T alone
; (-,, wh.r,.

lor II It 1. for the mutual benelit'of the borrower and lender, only ll.^^»lli.f..r
ordinary diligenep is required.' ih" nnilii»l

The borrower i. exempted t.-om liability for lo>>.e. by inevitable I:;?™,;,'.'/,,,,.!
accident or the act of Ood. Still there must be no default on the part

'"*'
01 the borrower, otherwiw hia reaponaibility remains.' Ho it does if
he IS guilty of fraud vrl luppraiUme mi vel alkgationf /alii

'

In the case of a congict of duty, as where the borrower's goods anil i„„iii,.t „(the goods borrowed are both jeopardised by fire in circumstance, •••y.

from Pothier* and Sir W.lham Jone.,' considers the true test of
liabiUty to be whether there is any negligence in not saving the
borrowed goods

;
and whether there is any superior duty of the

borrower to save them and sacrifice his own. By superior duty the
learned commentator, of course, means a duty arising out of the facts
and circumstances, which would be the proper material for the in-
ferences of a jury, an.', not a genera', duty by law, the existence of
authority to support which he denies.

Another controversy under this head of law is whether, in the case (i„ ,h„i
of a valued loan, or where the goods arc estimated at a certain price rnnci,,!.™,,,.
the borrower must be considered as bound in all events to restore either TT."™ "
the things lent or the value.' Story is of opinion " that at common S,'^°^*"
law the solution turns wholly on the construction of the words .,f the
particular contract. The mere estimation of a price will not settle
the point whether the borrower Ukes upon himself every peril, or any
additional perils beyond tho«, provide5 for by the common rules of
law

:
lor It will be considered as a mere precaution to avoid dispute in

case of a loss unless some circumstances raise a pr -umption that the
parties intend something more."

(2) The obligation of the borrower is to use th' loan according to the (2) Thowexprewd or known intention of the lender.
*

rficriVlm;
This use 18 strictly confined to what is expressed or implied in the

""'"""
particular transaction The illustration of ttis given by Sir William Z i^S.I;,',Jones'" is: "If Wilham, instead of coming to London, for which ''fhoioS"
purpose the horse was lent, go towards Bath, or, having borrowed
him for a week, keep him for a month, ho becomes responsible for any
accident that may befall the horse in his journey to Bath, or after the
expiration of the week." "

1 Pr t 4 IWgo. »1. Scoa»(... 745. « Itailm. 00.

. , It
?7t""'«'"y ha« |,ro«rn from two tMt. o( the Roman law-one, D. 13 II 5

hor,„.er',?ft.™r i,„°w-
'""• '""

f'""^"""
i» "'h « >»«' the lo.. .hall h, the

"
rr. 3 I IP Z -"" T"""?"' !" "" ™"'™'-.y- '« Ballni. lis.

.ottTOsiesfe, n ,pn Utnen delertor cqaua fMm til, nos Ictri, mmmodali ; nlim ejo
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{31 Th«
ImrrowiT
Intinl n^tttn

thothinfflrnt

ill 14 prcil^T

i-ouditiun.

Iilinlilrlor

ill .«Mmllii-i>

rrHUltinK

during bin

wrongful
ilelrnlion of

tlw thing Ipnt.

But is not
linMefortlw
llpRligrnce of

third iirmonn

not hi« agents.

Obligation of

tho londpr wt
out b^
Ooleridgp. J-

In I).«U)r >nil Htudrnt ' lh» tliitinction in noint.Nl lwlwr»n llio c»m

„l ih.- lH.rr(iw.r .it bone riding by * niinoun houM; in m»nj(M.t danger

iif fulling ; whrre, il th. hoti.. bll »nd kill th« hor.... the lender i>

entitled ti. h«vo the v.lue ; .nd the ewe ol the h.,u«i li..)ng in g.io.1

c.m.liti..n and overthrown l.y > iiuWen t«mpe»t with the «.niB rwult,

wh.'ntlieliorruworiiiheUldi«ch»rged. ....... .

H the borrower i> put to uiy expenw in umng the thing he muit

bear thi. hinwil ; though any expenae incurred upon the thing lent

not arining out of hia uae of it, the borrower » entitled to be recouped

bv the lender.'
, ^, ... , _^

(3) The obligation of the borrower u to reatore the thing lent

in a proper condition.* .i. u -i

Thie must be when demanded at the common law ;
for, a> the bail-

mrnt in merely gratoitoui, the hnder may terminate it whenever he

Ble«.e. II he <loe. .o unreawinably, and occaaion. injury or Iom to

the borrower thereby, the latter may, perhapa, have a imt for rtamagti.

where the obie.t of the bailment ha. been only partly accorapliihed

and there ha» not been any lache. of th. bailee II the bailee retain,

the thing, and a .uit i. brought by the lender, he may in.i.t u,ion the

ujire«.onablene.. of the demand or the injury to hiiiiMlf, and thu.,

perhaps, he may have brought whatever he ha» let into account in

'
'if'thoTorrower do not on demand return the thing lent, he i.

re.ponsible for all Iniae. and injurie., and even for all accident.,

subsequently resulting.' .... .. i_
In general the liorrower's hability l. Iimite.1 to hi» own negligent,

or to that of person, for whom he i. responsible.' Ho that, ll 1<««

arises from the wrongful act of a third person which the borrower cou d

neither foresee nor prevent, he is not re«pon»lble ;
and hi. immunity

is not lost if the deterioration is the result of the use he make, of the

loan, provided that the use is reasonable and within the contemplation

of the parties.'
. , . .. i, .

The obligation, of the lender are lastly to be considered. It is

surprising how little in the way of decision in our Court, i. to be found

in our book, upon the obligation, which the mere lender of a chattel for

use contract, towards the borrower. Pothier, in hi. Traite du Prot ,\

Usage, to be found in the 4th volume of hi. works by Dupin, part J,

DD 37 to 42, enters into the subject at some length ;
and Story also

treat, of it ; Bailment, { 275. The principle., which these two writers

draw mainlv from the Roman law, may b.i the more safely relied on a.

being engrafted into the common law, considering that the whole of this

i„Ko" .„'!».. if the b:;?,ow,r u«d th. com„od.tum for . »ur,,«, oth.-r than that

for whirh it w.. lent, h» wa. liable to an ortio /art. . In.t. 4, 1, 0-S.

„„pi^7VS. »: 18. * 2. V^id^id ,» ,.™ romv^n,^m«*,n,. «l »(.»». "l,o», ™

imprjimm at. •> diiminn rreifi fOlrtt : Pan ii». Sent. Keo. 2. 4, I.

j,,„i_, „jj,„,

.on .iJSr rSo. m" *"^ iarla\ddi,.r. ni« f^ il^". V"»"t"
:

P"'l-"'

rnimdirUurrei>nnnrfadila,av9drtfnorrfaattHr : i>. 13,0, J, ) i.
,

'"'T J™» Bail 70 : No'. Ma.in... c. 43 He i. liable t.. l''"''

";•'»,E".^;^;:
hv him by it wbirh are aeouired bv uaing the commofal.m in a way not authon.eil l>>

theeonlr'el: n. 13.0. 13.( 1 :
S.-^'''''!-''''''' !'"• ^r-'-'l-^'^Z^'''

"

alMl >i iumnla lurrM raimt lomla »i»/. K/ipaa". jriutabil. qt,, rru-nu,

nr,a- Jim anU L„ rn, ,a,"/."' tni,^ tu, opoftol, priiMjaom fer.rJo t,*

a .loneH, Bailin. V» \ 2 Kent. Comm. S7«.

« I'othier, Traito du PrAt j> Usage, n. 3«. Ci>. D. 13, U,.23.

\u'nd\im dfdil

:

ejus «i(.
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•anil. ,.H„a, (ting, a« Story Am; also, tliii iiwtani,., O,,/ ,,•„,„ ,J,,

u.V.rfhT."'''" '".r^r" 'f'''" '" ''- -^"""-"".t'to r .aC Zljustico that It cannot but bo iiort o( our law W„„\,\ it „ . i

.trou. to hokl that, if th. ownJr o1 a iZ knowi!^ 11 b "v citur„''iunmanageabo .houldle„dittoon„whoi,;igir„?;,( ;ta"^^^^^^

.km Tthlw 7 '"•". '"'^' '"''
'i?"

"'•"• •»!"« ordinary ?aro ami

Kenvon and Buller J., and by Lord Tentcribn in the M,i Pr,"ucZ«cUed ,„ tho note,' that a gratuitou, agent or bailee may be reZnS
might be urged from want of consideration to tho lender By thenece„anly imphed pnrpoeo of the loan a duty is contract.-.! towanh hoborrower not to conceal from him thoae defect, known t.> the le„i„which may make the loan perilou. or unprofitable to him." •

of th^T*. *!' '.r'" "'^
'^"•""^ '" '^'<«^*''» " Oilli'on.' Knowledgeof the defect m the article lent muat 1« brought home to the Ie2More any right of the borrower to recover can ari.e. If here a e any

them to the borrower, and if either deliberately or by gro.. negl'rnoe •
ho fail, to do so ho IS liable for iniun' resulting to tie borrt™-- The

fet rut^nt^?'
"', 'v V^" '""{"" ""WlitV ar,«, when there iJi^l«ct a latent defect which ho ought to have known and disclosed "isnot consonant with English law.'" •

""u uiscioseu is

mJ^.^""^' '
"" '- " I""-"')' "' I"" -» H.,l™™. Tl« Common Uw,

1 Eh|.. (X. p.)

''•'• ™ ' Nl... I. C. (4lh .,1.) 1113 , ,ilii,K WilH„„„ y r.„,rJ,U,

VOL. U.
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IV. Pawn ob Plkdqk.*

[book v.

Third cliw*—
Wlicre thv

trust ID for

the benctit of

both pftrtics.

Pawn

—

(lotmition.

What may he

the euhjoct

of pawn.

By the civil

law.

Oi the kind, of bailments we have 8o far considered depo«.t and

mandate coine under Story's first c ass-those >», "/"'^k^tke trust is

Mclmivelv for tlie beneBt of the bailor or of a third person
,

while a

graU^toXan for use i. to be referred to.the second cto m wkoh

the bailment is exclusively for the beneBt ol the bailee. The bailment

of pawn or pledg^ is refe^d to his third cl»=?T''''*'*f'i^!;* '!J°'

tKnefiJ of both parties, or of both or one of them and a thrrd Party.

A pawn says £ William Jones, is " a bailment of goods by a

debtrhi; erSitor to be kept by him tiU his debt
.^^^^^^^^^^

The contract of pledg ng, says Kent," is a bailment or Ucuvery oi

^ol by a d btor to'^hisLditor, to be kept till the debt be i^^^

Tto use the more comprehensive definition of Sto^. >«»>'» "*"'

„f „„r«m.ftl oronertv as security for some debt or engagement.

^Ihet^r^ •'pledge"' is usei indifferently to denote the contract

on.1 the nrooertv which constitutes the security.

PledgeSVisn'" "« the Roman Uw ;
'and it is from this source

th.t most of the principles governing the subject are denved.

AU kinds o^?e™oL property that are vested and tangible, and

also ne^tfaUe P^^r. ma'y b^the subject of pledge I
-d *.e. .«

Zion, Festing on witten contract, may be assigned m pledge It s

^t nwrasar? that the pledge should belong to the pledgor
,

it is

iirnHTt is pledged wiS the consent of the owner,' or if the

P'lrthe'dvdtwTrt^rnlhings, such as the necessary apparel and

. 1 .. _ :_ u ...1 n Uiit^rv of Inveations, vol. in.

. Thor. U a hl.to,y of p.w„broldBg i. ^«k-"". ™'^S,''',i°r';?KA
(2iia ed., 1814), II, uttJor 'I* """ LfnamjiHoiii^.„>„»,.. (to 2 Boll. Con""- ('"> «>'• '"

luiu iriDUK ' ,, ". ( .ii„,.: tl.,a...l.iu»t. nf nawnoror IMOUSe. .„
md pledgee, pawnor anu jitiwuuu, »>« •™~ o

-'i'?£'?7rro.;^;'Tsairor=iai.).h..eb.p.^^^
the tletinition of pawn. ,„,.«« i » onA

auia ret »«« mnori danlur ««.»» Irai-tntur: unit tIKim
'^.'f,'^ See M»yM,S ,.aL rZ,t. W»" pfopri» re. r,M,. eon.W..

:
D.

^^^'^ P„M^tS
lleolud. Drol. Rom.u,, vol. ii.

271J.
D»

f
ont,.t do g.go Pignu-^^^^^^^^^^^

with tho Ion.,om3 d«|mitio„ ;
.t .»y. : Pw"'".^™*

"*^',j;,^ Tp^»> ,«Ja »,«.".

(iViMc videamus. in at ««•« atirum ostenderit, quaat ptgnon i»«i«f-i«,
. . .

S^;=ir°'i;:^?:TTr^'=fc-ri-oS^Lin
i>on<i/<l V. SucK.nj. L. B. 1 Q. B. 5115. ,.._..._ !»„„« o T»uiit 208. See Ml

.jiie\''at;?s o/^hriL'iSAfSpLd^riiw s^^^^^

=.?.r5u:si:f^.'' r;,.fs.?:;s ^/r;r;a;r^^^
vHm. 1. 3, ! 1. rolhior, T»iU d» Cootrrt d. llant«eii.«.t, a. 27. Code Cv.l,

ftrt,227g, cfKjs.
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furniture, beds, uU-nsib, and tools of the debtor, hi. ploughs andother uten.,1, for tillage, the pension or bounty of themoS ^d
X^^T ^""''""'™'» o' »^'"» ""d soldiersVere notTo^rf 'to be

By the common law the pay—whether full or half D»v-of aoMiVr. •> .,.

KTsnlfe^Kgli^tot'''''^''
™-""'"'"'°" "' *"«" ^ "--"o

n > m '^ "'™ pledgor by the civil law is :
contr^t ot

in * *
'"de'mnfy the pledgee against all liabiUties which he incurs

"""^
in trying to sell the property at the best price.'

*""'''"'>"™''"
Dutyol

left n hl^t/r T '^^ P'"^*" "'"'' "r-o-l '« "»'= if it ha- been
&/«'""»

lett m his hands on hire or as a precarium '

a rSllt,l7"
"^"^ '" ^^ compensation, e.,.. when he has pledged

The duty of the pledeee is :/n rp_ _.. .
*' o

. , Dutyoftha
e by

(1) To return the property pledged when the pledge is determined • X^,- -.
(2) To give up to t^e pledgor all fruits derived from tl... pledge or to

'"» ^'" '•"•
deduct their value from the amount of the debt •

^'

if it hJh^3^ 'f
*"^ negligence in the custody of the pledge, and

^m,i™, i. tL 1 1

"f-
,

lo general, aU that the pledgor P"'**. to ih.
requires 18 the personal contract of the pledgee that on bringfng the C."^I f^

""

In «.%,.»*«. [ISIXSl 2 Q B^m^J £„il l''T"! !» « m>. 127 : followed
Q.B. D.421I. • ^ """J '*'•"- "J eoMuieml mC. of A. 424; C'roire ». /ri«, 22

' Soe them cilod. Turner. Contracts of P,wn (2nd od ) pn. 41-44« PoUock. Contract. (7th od). 62.
i^uiuou.,, pp. 4i^-«

! ttla.Jifj'z'" ^""'"""""••"'"""''.SomM.UwOrdrf.jiaib.

: D S V')/ = °-
'^l?'

2». « 2 1
D. 13, 7, 40, i 2.

building 1^' .gr^i.o^rn.SS'li' mtl' '.hSh *' ii','' '° ""' '"" »' *" -'«'• "

10 App. Cwk, per Lonl Selborae. C., 80
" .Ayatf T. Awfe«. 2 Wh. 4 T. I*

^ ifircA in SeweU v. Buniiek,

a iDKq. (6thed.). 7M; 4 Kent.
Jaw, liowsver, itUer

>' WU.S.((J otto) 467. 477 •''*' '»«'»«P™w».BqJur.

Comm. 13
:'( hypotKea
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Hypotheca*
tioa.

Plf<lf(H and
lien diB-

tinguubod.

Pledge
n^quircB

poHMJuiou.

Effcctof
toinporary
rcaauiption of

possession by
the owner tot

a special

purpose.

recopmed between a mortgag. and a l.ledgei,, that title Ib trau^ferred

hv iho former, and posaei^sion by the latter.
_

'^
H;p„rcatio„ Khere a pledge i? held «i'h"-' ^-^dtUe

uledeee ' The power of a master to bind a ship, says Lord Hardwicke,

raLd hypotrea, yet there w no delivery ot possession.' In the

co^^on law, ays Stlry' *= n-'"--''' approaeh to an hypothecat.on

U (3 in the eLes of holders of bottomry bonds,' of matenal men

and Tseamen fur wages in the merchant service, who have a claim

"^-'ilMy^fpfet-^^ers from a lien in that a lien does not convey

the ri^ht to sell, which attaches to a pawn when redeemable at a day

certain or after notice.' but only to retain till the debt m respect of

which the lien was created has been satished."

Po^ession is of the essence of a pledge, and if possession be once

givenTp,"rpiedgeas»„chisextinguished.' This possession need not

be actual, and may be merely constructive; as where th» k^X ?' »

warTho^ containing the goods oledged is deliveied, or » bdl ofUing

U Signed." There are cases where constructive delivery draws
J^™

? ftSer of the property ; as, for instance, the assignment of a bill

of uSwhkh U, nee<£ary io give constructive posse«,.on, yet which

?raS tMtle also. The efiect of this is to umte two difierent forms

If s^cX-mortgage and pledge. There is a mortgage by virtue of

the title, a pledgery virtue of the possession. The same is the case

with the transfer of notes and bills. i.^„„

A re deUvery for a mere temporary purpose, as for shoeing a horse

which hi W™ pledged and is own.-d by the farrier, or for repamng

rJ^^iagewhichULnpledgedandiso^e^^^^^^^^^las Been pieogeu aiiu lo uv.i.c« -j .- p

does not amount to an interruption of the pledgee
«|r^';°,iJ^^f

owner is but a mere special bailee for the creditor The possession oi

trpledge remains in the eye of the law in the pMgee, a though

ac?uElly iuvered back to the pledgor." Thus when the debtor who

, ,
< H"v"s''7i° ?raL™r«"rt«™ ; U™." n-^-.'Lc,^U manual po.«»ion

i;k "«L"f.' of";3o;""' S« 2K.n., J«„,„. 581, wUh Mr. Holme.', note .»

d,c^i «.» lit Mim<u p««.«m««. op..c".J>
. °„'i4i,„-i,'„t i„ooDl»lil.lo with

deciaion. on tho prolio.ition that |«»««..on by Iho
''r^"°J !? °°|2f„, Jl cami v.

J^rtai. c„.one,.lim of the Jcbtor lor tho "<»«'^'«'«7 »'

""J
rg^^',

'J'.S of

;. 90 xTn. (« Otto) 4(17. Boteoft »• ioi«™,. '>.'<, » V.,iS',7> n r-iCaranw,
pa nl;tii!Rf^. hv fraud of thi

9 f'oapy V. Camiroi. m U. 8. (« Otto) 4117

pMiror. if»«» V. /* fiVr*. [1900] 2

Aort* Wcilcn Bask v. Pojuler, Son *
. ^.i, Comm. (Tlh od. ) 22.

, Jfontorna., [1896] A. C. 56. The U»
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is also the pledgor, is employed in the Hervico o( tlio oriHlitnr, who is at

the same time the pledgee, the pledgor's temporary use of the pledged
article in the pledgee's business, does not efloct a restoration of the
pcMsession to the pledgor. This is very<ilearly put in Reeves v. Capper.^

Wilson, captain of a ship, p'edged his chronometer, then in the possession

of the makers, to defendants, the owners of the ship, in consideration

of their advancing him £50, and allowing him the u^e of the instrument
during a voyage on which he was about to depart. After the voyage
he pUccd it at the makers, and while there pledged it to plaintin,

for whom the makers, being ignorant of the pledge to defendants,

agreed to hold it. The money advanced by defendants not having
been repaid, it was held that the property in the instrument was in

the defendants, the shipowners. Tindal, O.J., thus explains the
principlo applicable :

" We agree entirely with the doctrine laid down
in Ryall v. Rolle,^ that in the case of a simple pawn of a personal chattel,

if the creditor parts with the possession he loses his property in the

pledge ; but we think the delivery of the chronometer to Wilson
under the terms of the agreement itself was not a parting with the
possession, but that the possession of Captain Wilson was still the

possession of Messrs. Tapper "
;
" just as the possession of plate by a

butler is the possession of the master ; and the delivery over to the

plaintiff was, as between Captain Wilson and the defendants, a wrongful

act, just as the delivery over of the plate by the butler to a stranger

would have been ; and cc^hi give no more right to the bailee than
Captain Wilson had himself." ^

A delivery to the pledgor with a power of substituting (where the

debtor is in possession) other securities is not such a delivery as will

prevail against the rights of third persons. The presumption of law
IB that those who deal with the pledgor do bo on the faith of his being

the unquah6ed owner of the goods. Bad faith will thus defeat a pledge,

though coupled with possession
;

yet want of possession is equally

fatal, though the parties have acted in good faith. To constitute

A valid pledge, both possession, and possession in good faith, are

requisite.*

Delivery, we have seen, is essential to the constitution of a pledge ;

and may be effected without physical change of the possession of the

goods.'

of Scotliuid is the same. According to the liiw of Scotland, to conBtitute a valiil pledge

of movabicB, there must bo a di'livery of them to the pledgee. A joint posBosBion in

not enough. When the mo7iiblf8 intended to form the subject of the security are
Ntored in the premises of the pledgee, a sitnpio averment of possession by the pledgee
is insufficient. An all^ation must be made that these gooda were placed in n particular

room, that the dix^r had then been locked, and the key given to the pledgee so oa to

show facts equivalent to an assertion of actual poiwesRion : Meaa v. Itay, [1800]

A. C. 233, 240.
I 8 Bing. N. C. 136. See Bateman v, ffrrm, Ir. R. 2 C. L., per O'Brien, J., 101 ;

in Er. Ch., per Monahan, C.J., 611, affd. H. U June 18, 1872 (not reported), «(i6 mm.
Lonitm Finantiid Aftsoeiation, Ltd. v. BaUman, a 1 Atk. 105.

> By the civil law, where property is ulrcndy in the hands of the pKdgee, n« an a
loan or on deposit, a siwcies of tradition known as hrcvia manna is feigned, tho effect of

which is that the pledgee is taken to have yielded up his possossion by way of loan or

dfpotiit, and aimultanoously to have received it again a^ pledge : Pothier, Trnitc du
Contrat do NantiHsement. n. 8.

Casey v. Cavaroe, IXi U. S. (6 Otto) 490. " The requirement of poa-iessi.in is an
inexorable rule of law, adopted to prevent frauil and deception : f:ir. if tho debtor

remains in posaession, the law presumes that those who deal witli him do so on tho

fiiith of his being the unqualified owner of the goods."
" Miiia V. Churltawtfrih, 23 U. It. X>. 4:£t ; Ori^ v. A'" iutiul ChhuHuh limufuhU

r,.., [18Dl]3Ch. 206.

RervrJi v.

Vapprr.

Delivery with
power of

substituting

other
securities.

Delivenr
offpcted

without
physical

change of

possession.



780 NEGLIGENCE IN tAW. [book v.

Till poMCMion i« given the intended pledgee has only a right of

action on the contract and no interest in the thing itself.' Con-

Btractive or symbolical delivery of possession is, however, sufficient

when actual possession cannot bo given.' By the civil law, a contract

to deUver operated on the property ; and property of which a man

had neither a present pMsession not a present title, and which

might be acquired by him in /uiuro, might be the subject of a valid

pledge, and the same principle applies in the English law.*

looldontiol A pawn may be sold to defray the debt for which it is a security,*

piwn. subject to certain restrictions ; if the pledge is for an indefinite time

the pawnor has his whole lifetime in which to redeem,' unless the

creditor eietcises his right of calling on the pledgor to redeem, which

he may do by giving him reasonable notice to redeem on a certain day ;

then, if, after a proper demand and notice,* he fail to redeem, the

pledgee may sell the pledge.' If be dies v. j i hout such call being made,

the right to recover descends to his personal representatives.' When

the pawn is for a stipulated time, and the debt is not paid at the time,

the absolute property does not pass to the pledgee. At the expiration

of the time stipulated for, he has his right to sell ; if he does net

exercise this right he retains the property as a pledge, and upon a

tender of the debt he may at any time be compelled to restore it (for

the Statute of Limitations does not apply to the case of a pawn '),

because the creditor holds not in his own but in another's right.'" It

fol', ws that if the creditor puts up the pawn for sale and purchases it

himself, the pledgor has a nght to treat the sale as invahd." The sale

being voidable merely, there must be some period within which the

pledgor must make his election to avoid it or not. He will not be

allowed to wait and to speculate upon the chr ngea of the market ;
his

intention will have to be declared with reasonable promptitude ;

"

and this is a matter which the Court will supervise.

The principle has been extended to the mortgagee of shares where,

though no power of sale is expressly given, one has been implied on

default by the mortgagor at the time named for payment ; or if no

time has been named after the expiration of the time specified in a

reasonable notice requiring payment on a named day."

1 §^i^iJlfu,rdM V. S<»di, 13 Q. B. D^74 For what i. coMtnictijc

deliTBty. HiUorTv. Tmktr, 39 Ch. D. 600. See also DowM t. SmU,v, L. B. 1 Q. B.

per Blackburn, J., 613.
, „ ,. „ t ^ .«.•^

J D. 20. 1, 15. ffoiroW T. Mar,h«U. 10 H. L. 191.

4 P<,(*»,i,r V. a.ti»o». Holt (N. P.), per Gibb,, C.J., 386, B.,d,,t , S,^l.

10 Q B D per Field. J.. :tC7 ; Ez parte HiMard, 17 Q. B. D., per Bowen. L.J.. (10».

TKtmv y WaOmict, 1 Von. Sen. 278; Cortdyon t. Lannng, 2 ('*meri (tw» in

Error), *» i
OaHM t. JavK,, 12 John.. {Sup. «. N. Y.) 146. A. to the b<-n.lit of a

bonne. f.p«f(*«ii V. W'ood. I My. * K. 403.

• P^J > OMei/. 15 C. B. N. S., 701 : a notice demanding payment of an eJccMivc

num ha* Ijeen held Dad.
' Dtaraai V. Sandtman, Clark * Co.. [1902] 1 Ch. .WO.

8 See the autboritiee reviewed by KerKent. J., in Cortelyou v. Latuing, 2 Caincs

(Caeea in Error). 200. „ .. . „. , „ ^ ti i

• Kfmp ». Ve.(6rooi. 1 Ve.. Son. 278 i
Gage v. BxUtdcy, Ridg. Ciis. temp. H»nl.

278 It would Beem that the pawnor may be debarred by iwrqiiiescence :
Janet v.

Hiooiii., U B. 2 Eq. 538. SccSpenr. v. Horrty. 3 E»p. (N. I'.ISI.

10 D. 41. 3. 13, pr. : Pi^mri rem (teceplam u«i non rnpimw .' gum pro n/ieno ;)o*«'-

demtu,

I floyieori V. JVfi/wilo; Want. 06 U. S. (0 Otto) 61 1 ; «iii V. finii/nn. II .1m. SI. 11

179.
13 Dtnrgca v. Sanitman, Clart JL Co., [19021 1 Ch. 579.
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i

An equitablo mortgage by deposit of deeds, we may here note, does
not involve a pawn of the deeds ; if it did " the equitable mortgagee
would have not merely the right to I^Id the deeds until his debt was
paid, but also the right to sell those deeds "—an alMurd conclusion.*

The pawn is only a collateral security. After the debt Is due, and
without selling the pawn,* the pawnee may proceed personally against

the pawnor for his debt.

If the pawnee prefer to assert his right in the pawn, he may do so

in one of two ways. He may either commence proceedings in Chancery
and obtain a decree of foreclosure—and this has frequently been done
in the case of stocks, bonds, plate, and other chattels pledged for the
payment of the debt ; or he may sell without judicial proceHs, upon
giving reasonable notice to the debtor to redeem. But the pawnee
cannot be compelled to sell, except by process in equity ; ' nor, accord*

ing to an American case»* if the subject of the pledge is divisible, may
he sell more than is necessary to satisfy his debt.

The pawnor can, at any time while the pawn remains with the

pawnee, sell his interest in the pawn, subject, of course, to the rights

of the pawnee ;
' for he continues to have a property in the article

pledged that he can convey to a third person, though he has no right

to the goods without paying of! the debt. Until the debt is paid off

the pawnor has no present interest. Even before the Judicature Acts

an assignment by the pawnor gave to the assignee the full rights of the

pawnor both in law and equity.* If, however, a tenant for life pawns
plate, on hia death with the pawn unredeemed, the pawnbroker has no
right to it as against the remainder-man, although the pawnbroker
has no notice of any settlement.^

The contract of pledge being only collateral to tho contract to pay
the debt, the promise is to return the property pledged when the debt
is paid. The pawnee accordingly can maintain an action for money
lent, even after he has converted the property pledged by an unlawful

sale ; and if the defendant plead this in set-off,^ can recover the amount
of the debt, less the amount realised by the sale. Therefore, if

the lien created by the pawn has not been discharged, to enable the

pawnor to maintain trover for a conversion of property pledged, a
tender of payment of the debt is requisite. Though the point has

never definitely been decided, the inclination of opinion seems to be

to require a tender good at common law.*

1 In re Riehardaon, 30 Ch. D., per Fry, L.J.. 403.
a Dnhrre v. Nontiffe, 23 L. T. (N. S.) 6«2 i Jone» v. ManhaU, 24 Q. B. D. 260.

3 Htory. Bailm. S 320. * Filzgernld v. liloeher. 2ft Am. R. 3.

8 TuektT T. Wiison, 1 P. Wni». 261, in H. I* «* ni>m. Wilmn v. Tooicr, 5 Bto. P. C.

103 ; Loekwood v. Ewtr, 2 Atk. 303 ; 2 Kent Coinm. 3»l : Story, Bailm. U 308. 310.

314, 315. 316, 318, 319; Turner, Pawns (2nd od.), 100, 170. Under tho Codo Civil,

ftft. 207R, A judicial order is required as in the caae of nn £nglii)h mortgnf^ of land.

« Kemp V. Watbrook, 1 Ve*. Sen. 278 ; FranUin v. NeaU, 13 M. A W. 481.

7 Hoare v. Parker, 2 T. B. 376. » Fay v. Gray, 124 Mass. r.00.

Cumnorb v. Ntioburyport Savingn Inalitulion, 142 Mass. 342, where the nuthoritirn

arc roviewod. " A conditional tencfer ia not an effectual tender in law, but a toiidor

under prnlent {b quite right. A man has n right to t<>nder money rcfwrvine atl )ii«

rights, and such a t^-nder is good rrovidr ' he doca not seek to impono coutiilioiifl "
:

per Bowen. L..J.,Crppni«xxiv. iSufc/i/re, [1802]ICh. 11. " I takeit to beclcar Ix^yond

a doubt, that if tho debtor tenders a larger sum of money than ia due, au<l awka for

change, thia will be a good tender, if the rrcditor does not ooject to it on that account,

but onlv demands a lamer aum": per Ijord Kenyon. C..I., Biack v. Smith, Peako

(N. 1'.), 80; see alao Voir v. blnke, Kenke {N. P.) Iftti. Tender by clie<iii« wiin iielU

jtood in Jonf-» t. .4rtA«r, 8 Dowl, P. 0. 442. A receipt was aaked for, but the cheque

was returned and a demand made for \ larger aum. No objwtion w;is made on the
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782 NEGLIGENCE IN LAW. [book v.

P»wnM'i un-
ftuthoriwxl
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If the pawnee deals with the pawn in an unauthorised manner, to

the prejudice of the pawnor, he commits an actionable wrong.' But

he does not (as has been contended, on the analogy of a factor pledging

goods entrusted to him at common law) invalidate his title, and

render his possession of the goods wrongful '—so that the pledgor,

without any tender of the debt may maintain an action for the

whole value of the chattel without allowance for the special property.

The distinction between the case of a pawnee dealing irregularly

with the pawn, and the case of a pawnee dealing with a pawn incon-

sistently, as by destroying it or selling it, has been pointed out by

Blackburn, J., in Donald v. Suckling,^ to be between "these cases

where the act complained of is one wholly repugnant to the hold-

ing," and those cases " where the act, though unauthorised, is not so

repugnant to the contract as to show a disclaimer."

In a Ma-ssachusetts case * the question was rai-ed whether a pawn

could be detained for any other debt than that for which it was made.

The weight of opinion, and also, it would seem, of reason, is against

such a power of retention in the absence of agreement or such circum-

stances OS make the retention of the pawn an inducement fostered

by the borrower for further advances. Nevertheless, the rule of the

civil law and the law of Scotland seem to permit this retention, or, at

least, throw the onus on the pledgor of showing that the pledge was for

a particular debt."

If the pawnee sell, and there is a surplus, it belongs to the pawnor ;

if a deficiency, it is chargeable to the pawnor.*

Goods, says WilUams, J., in Svfire v. Leach,'' entrusted to a " pawn-

broker to be taken care of and dealt with by him in the way of his

trade, like goods deposited with a wharfinger to be kept,' or with an

auctioneer for sale," or beasto sent to a carcase-butcher to be slaughtered

and dressed," " are privileged from distress for rent." The ground of

this exemption is that they are delivered to him in the way of his

trade, and his duty is " to keep safely all goods pledged with him, and

to restore them on demand to the owner, on being paid the money he

has advanced upon them, and interest."

Goods pawned are not Uable to be taken in execution in an action

against the pawnor ; at least until the sum for which they are pawned

is paid." The converse case is of some interest—whether, in the case

Bcore of the tender. Tender ia omuidered at length in the Americui caae, jMvgk.

borotvh V. McNeviit, S Am. St R. 4JR. Sec Bultcn and Loake, Prec. of Plead. (3rd ed.

}

6U3 ; Birks v. Trippei, 1 Wma. Saund. 33 d.

1 Lee v. AttintKm, Yelv. 172.

3 Uailidav v. lloloafe, L. R. 3 Er. (Ex. Ch.) 299 ; MvUiner v. Florence, 3 Q. P. D.

484.
» "" 3 L. R. 1 Q. B. 610.

* Jarvuv. RogfTt, lSMaNi.309. Cp. Fir«t}!fa\onalBankv.O'ConKM,^Am.^i.'R.

313, where the duty in regard to coUateml Beouritiea is conBidercd.

6 2 Bell, Comni. (7th ed.), 22, referring to I Bell, Conim. 72.1. where the principle w
more plainly stated. The view oxpreiwHl in the text ia that of 2 Kent, Comm. 5S5.

t'-ode, 8, 27 ; Pothier, Trait* dii Contrat de NantisBcment, n. 47, ia clear as to the

Iloman law. e 8ouA Sea Co. V. Duneomb, 2 Str. BIO. t 18 C. B. N. 8. 403.

a Thompeon v. MaahUer, 1 Bing. 283.
» Adamt v. Gmne, I C. Jt M. S80. This privilege is confined to gooda «i the

Buctioneer'a premi&oa for the purpose of aale : Lyoju v. EUioU, 1 Q. B. D. 210.

in lirown v. SheviU, 2 A. & E. 138.

" Story. Bailm. § 353. Vin. iVbr. Pawn (A). 3. Bro. Abr. Pledges, 28. Sogers \.

Ktnnay. 15 L. J. Q. B. 381. 8tief v. Hart, 1 N. Y. 20. which is cited in an editor's

note to Story as contrary, is really a strong authority in favour of the jHopoeitim in

the text; aee judgment ufJcwult, (.:.J., ZH ; urtfray, J., 36 ; of VViight, J., 3d. The

actual decision in that raw turned on the modificationa of the common law effected

by the Revised 8Ututos of New York. The principle applied was that onunci^teil
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ot « pawn, the property can bo levied on under an execution by a
creditor of the pledgee. " The ge;.aral rule of law," says Parke, B., inUgg V. Emtu,' " is that the sherifl can seiie only such things aa he
can selb The particular case of which he was speaking was that of a
hen. It IS clear, therefore," he continues, " that the shorii! cannot
•ell an interest of this descnption, which is a mere personal interest in
the goods. The case is quite different from those referred to, in which
goods were let on hire for a certain period, because there the person
hinng has the absolute use of the goods for a particular term, and that
interest may be disposed of." The question, then, resolves itself into
an inquiry to which class a pledge belongs. Thus tested, there appears
to be a property m the goods in the pawnee to the extent 0/ the amount
of the pawn, and subject to the repayment of the amount, which is
analogous to the interest to the extent 0/ a time certain, in the case of
goods hired." The conclusion, therefore, is that they may be taken in
execution, subject to the pawnor's interest and right of redemption •

and North, J., has held accordingly In re Rolhson, Hahe'a claim.'
So far we have considered the subject of pawns apart from statute •imlutorr

Various regulations, however, are made by the Pawnbrokers Act •.i«tin«iiU.

1872,* which apphos to every loan by a pawnbroker of forty shillings
or under, and to every loan by a pawnbroker of above forty shillings
and not above ten pounds, except as in the Act is otherwise provided

'

These regulations, very important with regard to the law of pawns
have no special reference to negligence, and may, therefore, safely here
be thus slightly referred to.

The questions, whether the pavniee may make use of the pawn in Uwofpawn
any and what circumstances, and what degree of care is to be exercised ^y P«wnee.
by him if he does use it, have been already considered with regard to
Deposit,' and the conclusions there arrived at generally hold good
here also

;
as Holt, C.J.,' explains, " because the pawn is in the nature

of a deposit, and, aa such, is not liable to be used. And to this effect
is Owen, 123." "

We now come to consider the degree of diligence imposed upon the Degree of
pawnee in respect to the preservation of the pawn. diligence.

As to this point, says Holt, CJ.,' " Bracton, 99 b, gives you the Holt c J ioanswer
:
Creditor, qut pignut accepit, re Migatur, el ad illam reetiluendam 'W' v.

'

l»Mur ; el cum hujwmodi ret in pignut iota ait utriutque gratid, tcilicet
«'™^-

dtintont, quo magit ei peeunia orederetur, et creditorit quo magit ei in
tulotitcredttum, auficit ad ejus rei cuttodiam diligentiam exadamadhibere
quam M prastiterit et rem catu amiserit, aecurut ette potait nee impedietw
credttum petere." In effect, if a creditor takes a pawn, he is boun'' to

in 1 Kent. Comm. 464 i whenever a power is given by a .tatnte everything neeeiuary
to the making of it ojectnal or requi.ite to attain the end i> implied. Ihuindo li
<i/i»iiii etmeciu, tonctden ndtlur el id, per jmd dmnUur ad iUud. KentV rulce for
llie interpretation of .tatute., 1 Kent, Coram. 4(IO-40U, may with advantage be referred
'"

i",'2 [f- .««P-. fath exprei»ed before Jueliee., 131, the maxim ia eximued
»».«*> la of>|^id almu mnrcdil, c<mada^r ,1 id tin,^ re« I'pra ,m »«» pofr.(, (•„. per

!S. LLt:i^A ?&l-
""" ""^ °' ""o"""- *• ">' '" " "• * «' "^^

'^t^iS:*^
'2 Kent, Comm. 578.

• 35 4 3a Vict 93. By the Act there U nothing to exclude the common law
right of the pawnbroker to recover whatever lum he may have advanced beyond the
value of the pledge

: /oae^v.jrorMba^, 24 Q. U.D.26U j
uu uiu

!%"•'"„
.

'A,4r,760. P,«. ,»i. ' Ld. Raym. 917.
" MoreA V. Vanham. g j^ Rayni 917n Thi. ie almoat in the word, of the Inatitntne, 3, 14, 4. Vend aiuem in <!«»»,
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mtore it upon the p.ymrnt of the debt ; but yet it i. .ufflcient, iJ the

™™« IrrnrndilVnce. and he will be i„de,m.iM m .o doing «.d

SS.toLg the lo.., yet he shall re.ort t°<^e pawnor for h.

JSTfor restoring the goods. But indeed .t the money for which the

itSls were ^wned be tendered to the pawnee l«fore they .re lost

&e paXee shall be answerable for them •, because thep«'™». b?

detaining them after the tender of the money, .s a wrongdoeT and .t ..

aw^iXl detainer of the goods, and the specal property of the

oa^ee ^determined. And a man that keeps K-^^" by wrong must

Ktwerabirfor them at all events, tor the deWmmg them by him,

is theTason ofthe loss. Upon the same diflerence a. the law ..in

AlatLn" pawns, it will be found to stand in relation to goods found

Under tChekd, Sir William Jones discusses the question how far

theft. « contradistinguished f,.m robbery, i. a vahdexc„«^^^^^^^^

a tioint we have already considered under Deposit.' Ihe conclusion

ffi ««h«l that theft is not in itself evidence of "fghgence, though

wWch is oaVned to him to be ruined or lost, than he would be if he had

Sn tCTn irn^roper use or even by a mere wilful act." A pe^on

hS property o? seruritie. in pledge occupies the relation of nistee

for the J?mer .id is bound to prSceed a. a prudent owner would w'th

W. ^Therefore, it is s.id when a promT^iory note is pledged, he

pled^ must collect it at maturity, and i.
""V"*'* Mionahle if

fhis^guage of an American case is perhap not unexceptionable if

"e wOTS/standard of English law fs applied, where, wtatejer the

theo^Te degree of care required of trustees is greater than what an

oS^yprudertownerisex^pected to attain with his own pro^rty-

bility (or

theft.

well lu for

miBfeiuance.

i'«-!^.;-;=^iJr"':'r'^^"^:^^
.TL.;.':

' i.. .,™™.i Aai, ,t MalibM <raim<m nUl : D. 13, 6, IS

tpa fiat^»limatw,

Jont " " "

See Theobald'^ note (37).

""f-fj^lfrttt^j^ir. Bri„cro..,, Am. R. 34. . b„l«eS.<»,, Wlm. 5321

n. «, the oonclinionn of whioh ecem prefornlile.
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a, in lact, what a specially careful and prudent owner would be
expected to use ; else the rules for trustees' investments would not
be strict as they are.*

In an American case,' where securities were taken from a bank Pl«lg»tAlwn

in the course of carrying out measures necessitated by the Civil War, ^"'•ybjr

and for which the pledgor sued, the pledgees were exonerated and
J^J^SJ^'**

their liability thus expressed :
" It was the duty of the bank to return

the pledge, or show a good reason why it could not be returned. This
it has done by proof, that without any fault on its part, and against
its protest, the pledge was taken f'om it by superior force. Where this

is tne case, the common as well as the civil law holds that the duty of

the pledgee is discharged."

We have already noted generally how far the bailee may use the
thing deposited.' But Story more particularly formulates the rules

applicable as follows :

(1) If the pawn is of such a nature that the due preservation ofRulmiiMto

it requires some use, such use is not only justifiable, but is indis- 1'"®.?!*'"'*"

pensable to the faithful discharge of the duty of the pawnee.* pTwiiw.

(2) If the pawn is of such a nature that it will be worse for the use,

such, for instance, as the wearing of clothes which are deposited, the
use is prohibited to the pawnee."

(3) If the pawn is of such a nature that the keeping is a charge to the
pawnee, as if it is a cow or a horse, the pawnee may milk the cow and
use the milk, and ride the horse by way of recompense (as it is said) for

the keeping."

(4) If the use will be beneficial *o the pawn, or is indifferent,

it seems, that the pawnee may use it.^

(6) If the use will be without injury, and yet the pawn will

thereby be exposed to extraordinary perils, the use is impliedly inter-

dicted."

Holt, C.J.,' says that jewels, earrings, or bracelets pawned to a Weuing
lady may be used by her ; though the use is at her peril, because she J*'"'^)'

is at no charge in keeping the pawn, and " if she wears them abroad and
^^"*'^'

is there robbed, she will be answerable." To this Story ^'^ replies :

" The reason here given, so far from proving that the pledgee may
lawfully use the jewels, expressly negatives any such right. And,
unless the contrary is expressly agreed, it may fairly be presumed,
that the owner of such a pawn would not assent to the jewels being
used as a personal ornament, and thereby exposed to unnecessary and

1 Co. OS to diligence of plmlBec, Montague t. Sldls, 34 Am. St. R. 730.
3 MeLemort v. louiaiana State Bank, 91 U. 8. (1 Otlo), per Darifl, J., 20, citing 2

Kent, Comm. 579 ; Story, Bailm. } 339 ; uid Commerciat Bai^ r. Martin, I La. Ana.
314. 3 ^Hfc, 760,783.

i JoDM, Boilm. 80 : "If Caius depmit a dofiE with Tltitu, ho can hardly be nuppoRpd
UDwiliiag that the d<^ should bo usecl in partridge ihooting, and thus be confirmed in

thoM habit« whioh make him viiluablc."

A Anon. 2 Salk. S32; Cogga v. li-niard, 2 lid. Raym. 916; Morea r. Conham,
Owen. 123. 124. (

• Kent, 2 Comm. 078. sayn, if the pledf^ " deriven any profit from the pleilgf, he
must apply those profits towards his debt." Story. Bailm. { 329, note I (9th c«l.),

disput^ this, citing Mores v. Conham, Owen 123, ainl referring to other caws and the
Abridcrmente under Distress.

1 Jonen, Bailm SI. See Thompton t. Patrick, 4 Watta (Pa.) 414, whiro, bosidoa

holdioK that a pawnee may uae thA pawn provided it is not the worse for it, i; in added
thai if he uses it ioruoun/y bo is niiHverubie by action only, and his lion is not tJit-rt'by

forfeited. Story, Bailm. fi 329, 330.

Coggs V. Bemr-rrl, Z W. Raym. 917, approved by Sir Wm. Jcmes, Bailm. 81.
11 BAifm. s asij.

:
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DutiMOwinft
bythcpAwnor

78e

•«tr»ordin»ry perili." The .pinion of 8t..ry Kvim t\w luor. jiMt,

Sn^f.m"7ieW- ".ight not improb.hly be the .ubject ol ..m.l.t

co.Sd.» onl to thc«Vint..l oit in Duke of 8on,.r.H v. CooW
Md pLvv Puiey.' Not only is the ri.k to the pawnor mnreawH

tyth.n. bntt1er.,pon.ibifityoI the p»wn.« m.y be . wholly

iii»dean»te»MUrince for reatitution or compensation.

sXuchTen, on th. general principle, of liab.l.ty for negligence

of th° pMra«. The" «re, beai-le., dutio. owing by the pawnor to the

n«wneo which we are now shortly to consider.
. • .i.

•^T^mu^^ by the act ul pawning, impliedly engage, that he is he

ownerofihe property pawned, and, unle«. he R,ve, notice "!» <»«"«"'

TnUrest that he U the general owner, and that he has a gp^«H^\ *.»

^Th. property in tL pawn." He i. bonnd t„ good faith and i.

Consibt. fSr aft fraud, bVth in the title and m the inception of the

oontract • • although he does not warrant the property, S. inmt

^Z<^^ «l "fi^"-. «' o'''^'"'- -^l '""'»'"•"• ''^"'"""'

"

"^BTI^Jivil law the pawnor must reimbunu- the pawnee •" "^Fn-e'

and Charlies necessarily incurred by the latter to preserve the pawn,

"en 5"he benefit result, through the happening of some subsequent

Sent Story' finds no decision in the common law on thejoinl^

S^U of opinionthat, in the case of an express contract to m"^'^^,
fhi^ and expense., its term, ought to govern :

"here «h"e , no

eiDiM. dedaraSon, an implication, if it anee, should have the same

eSr Inde^ndently of the justice oi this concl««on it seem, he

„m " re^ioUle tlit extraordimiry W'»"/"f ^"''"«r„„y"
"Sd not have been foreseen should be «imbursedby the pawnor

The Pawnbroker. Act, 1872,' h«i already been noticed 1^ »

the MrUer Act. relating to pawn, and thoM making a business of

p.wSS^.«*e^?edan3coniilid.ted.' * decision unJer the principal

SfS' SllsCt notice. In Syrei v. Carrulk^; "the Q-f" »^"«^
held that there is no primd faeie preaumption that a fire on !>« P«™»«
Sf a pawnbroker, by which a pfedge in his po»es..on » ^ T̂f 'h
eanaed through the default, neglect, or wUful misbehaviour of the

M^roto M M to authorise the pawnor to obtain compenMtion

K^e Ac" By^-eo. 27, however, the pawnbroker i. put under

» aWolute liabiUty to make good, subject to certain deductions

Se vJue to bl a«irt*ined » therein directed, o pledges damaged

or dLlroyei by fire ; and he i. by the .ame section empowered to

insure to the extent of such value."

V. Thk Contbact of Hikb.

To Story', third clas. of bailments-that in which the trust i. for

ThWel— the benefit of both partie., or of both or one of them and a third

y"".f w nerson—is to be referred the contract of hire.

rj^s;o,^,,p.w»..3«,. '.v.m.m .'«"s«",r-
both p^rtiM. J Btory, Bailm. (358. , ^^ 36' Vitt. o. 03.

^ely f.>p«a«i bv the Sftlr of "oodi Act. 181)3 (M * 67 Vict. c. 71). b- W.

39 & 40 Geo. III. c. 99. 24. j^t^i «— ««• also 14 Goo. III. c. 7S,

10 E. B. * E. 469. Aa to liability for accideotal Bw, •©» mm i« u™.

8. 86. ante, 492, rt atqq.
v,^i,„ m, ArmAM v. Merter, S "nmeB L. B.

u Ai to theft by the Mrrant of ft I^'"'^""^* ^iTV^Lu^ r To»i^^ 49 Am.
764, For mi exhwwUve note on the law of pledge, iwe LueUW r. i otmaaut.

Bipe»H0(
tbep*wne«
Incurred on
the pawn.

Deeidon
under the

Pawnfaroken
Aot, 1B71
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The de«ignatUtii ol this uuntract in the civil Uw in l^M-atio condwlio.
The definitiun of it u, " Localio conductio est cotUradtu quo de n frwnJa
vel facienda ftro certo pretio wnvenU> ItjUur tria duntaxal hunt; am-
tractun coiuUtuutU : ret qua /nienda aul facintda comntl'fur, preiium
quo pro ea fruenda aut facienda dari amvenit, et contemus circa tuoro
dicta .^

'^

It wu ordinarily onsuntial for the pretium to bo i>aid it) money. In
the case of productive property, howevi-r, as a farm or fariu-atock,
payment might by agreement be in the fruits or increase. Momnuen's
opinion is that " the payment muht necewarily consist in money ; in
coimqucnce of which thu produce lease among *he Romans comes
under the contingencies wcurring in practical life, though not falling
within the theory of jurisprudence." * Other commentators do not
assent to this view.'

The employer who gives the reward is called locator operis, the
letter of the work, but condwior oiicmrum, the hirer of the labour and
servicoB. On the other haml. the party who receives the pay is called
locator operarum, the letter uf the labour and services, but conductor
operit, the hirer of the work.'

Kent's definition of this contract is
'* a contract by which the use of

a thing or labour or services about it are stipulated to bo given for a
resonablo compensation, express or implied." ' Story " defines it,

** a
Dec. 730-73H. For tho pawnbroker'- liubilily (or burglary whore bo luw left bit houw
unprotwUHl, HhaekeU r. Wtst. 2 K. * K. 3iO. 8eo uUo ifctl. Print-iplea of tha Law of

M,*;'.!;??. .l"*!l .:).•
*^ ^* ^ *'"' """w*'"" for »lle«*l pawniu/, Lcieetkr v. CkerrvmoH,

[
I •OVI Z K. H. 101.

1 Potbi. r. Pand. lib. 10. (it. 2. part I. art. 1, | I. Loeatio tt eondwtio proximo vH
rm/rfwit» (J . ndtttom ; hitikmqiu: juris regulia eotutitH. Nam tU emptio tt t*iic/t/,9
tilt eoiUrahUur, ai lU i>rclio eoHveneril ; tic tt tixalut ft coitdurliu eonlrahi %HkllinUar,
aide me««fc to»wn€rrt .• D. 1«, 2, 2. i*. ; Iiwt. 3. 24, pr. fioo Huuter, Roman Luw
(3rd eel.), uOS-fiU.

a Preiium auUm cotutitui opnrkl fxim nuUn nnplio aine prtlu, tMC pottst : Invt. 3,
23,11. Cp.8ttleofao(xUAct. lHU3(W*fl7 Vi.t.o. 71).M. 1.8, 9. Tfrithor iwrty*" '«» to li« a price at hut diHcretiun, thv coutraot waa void : D. Itt, 1, 35, i 1 ;

althoush hujiumudi rmptio. quaiUi tu eum emi^i quantum preiii in arra hab«o, valtl

:

D. 18, I, 7, 11. Ab to hirp, Pothier, Traiti du Contrat di I Mti»gc, n. 37.
3 Alluding to a aenteiu-o from PauluM, Lotatio it evnaufiiu cum naturnlia ait, el

omnium gcHttum noH verbia aed eoMt:n.fu contrahitur ; aieui emplio H wndilio : V. 19,
2, I. Tlw defiaitiun in M»yn«, EI(^inontM io Droit Romain (2nd ed.), vol. ii. 197, u

:

11]/ a eontrat de townje quand une i-trlir aMiye a procurer u ftiulrc fumge iTunf eJkm,
ou .1 fatrc qudque ehmv pour eUf, m.>j. nnaM un jirix <\ jitiyer par ectU dcmiirr. Hayni
itpecifluft throo inwutmlB to the contract—(1) L'uaage d'unc dtoae ou de »<nicea d4-
fermiM(« <i mftfre <i ta dMpoaitioH du conductor, moj/ennant un prix dtllermim- ;
(2) U prix doU tire airieux et certain et eonaiater en une tommc d'argtnt d'hrmimt ;
{3) D-a qua s a eonaentemcnt tw te prix tt la choae, k eontrat eat par/ait , aueune
formalM n eat requiae.

* 2 MoMimwa, 432, lited from Hare. Contract*. 90. Wboro thu hire of a farm waa
a projiortion of the |irodm;o, the tenant waa called eolimua iMrliariua. Seo Pliny,
Epist. IX. 37. U. 19, 2, 25, ) « : Partiariua eolonua, quaai auctelatia jure, et damnum
et lucrum cum domino fundi partilur.

s Hare, Contract*. 91. Op. Jonca, B«ilni. 118, whur.-. by hia definition, he con-
(mo« lettmg to biro to casoa where pecuniary compeotiatiun ia given ; 86. where be
NpeaJw of the cunlract being for a " Htii«end or price of tho hiring "

; and 93, where
ho clasaea all other catiCB aa innominate contract*.

< Story. BaUm. j 309. Juum, Bailni. 90, note (r). tho concluaion of which runa :

So, m Horace, ' Tu aecanda marmura
Loeaa,'

which tho -tiine-hewor or maaon eonduxit." See the explanation of thla in Poate'a
(JaiuB (4th od,), 374, that doUvery and ro-dolivery in the fact excluaively regarded in
the Latin Jansaase ; and tlw Iwilor is d^nytcd by /rjctifw, and Ibc bailee hy z:-.r.d'^zic ,

without regarding tho int-idcnt that whiloinfoeo(k>.«md«rtiof«"oroperorKm,thc/oeafcf
HupphM a eervice for which the eonducior pays tho iK'ice. in locatioamduetio opttia
jaaendi. it ia tho UKotor who paya the prioe and the conductor who performs the aervice.

» 2 Comm. 585 ; 1 Bell, Comm. (7th ed. ) 274. « Bailm. 1 368. .

Ofdinarily
pretium to bo
paid in

Kwnfa
definition.

Htory'a

defiaitiun.

P
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bailment ul pcnuiwl ih»Uel. where it <m)Iii|wii»«i1<>ii U l" !>• given

lor the UH ul the thing, or lot Ubour or eervii'M elwut it ;
or, in

other wonU, it ie » loen lor biro or t hiring or letting ol gooile or ol

Ubour end eervicwi, lor » row«r<l."

n<MMi M Wo liKve leen ' that tliin luntrant ii luMfiitiblB »l iloulilo ilivmion :

tlHmbjwt. (1) Into lixtiliii iir /iiradii ..imdirtio rri, the hiiilmiht or letting ol

thing to be iu«l by the bailei- lor > lonipciiMtion to be iisi<l to him
;
»nil

{•i) Lacalio operii, or the hire ol the labour ami lervioee ol the

bailee lor a compenaalion to be paiil to the bailor." Thi» latter in

iU turn lunceptible ol a »ubilivi«ioii into, 8r«t, kxalio ojimi /ucinKji,

orthn hire ol labour and work to be ilone, or eare and attention to he

bcetowrd on the goodn bailed by the bailee for a coiii|KMi«iition
;
and,

•eiondly, lixalio oferit men-ium, nhrmlarum, or the hire ol the carnage

ol giHxIii troni one liluci! to another lor a I'onilH'iuation.

An imiHirtaiit dintinction inu«t he atteiuled to, namely, that while

one who hirea the eerviiee ol onother U IkiuikI to loe to the way in

which they are perlorined, ami will bo annwerable lor injuries reuniting

Irom Ilia negligenre; where there in a contract lot the iB'rIomiancc ol

work there attaches no such obligation ; because the conlroetor is not

under thecontrol or supervision olthe person lor whom the work i» done.

Rn|ul>li«o( Htory " «i«;cities the reiiuisites to this contract ol faoKio aiiuliidio,

tbacuntritot letting and hiring to be :

'Si^""' V (ojjTImt the bailment should not be prohibited by law,

l.
. (6)iThat it should be between persons competent to contract,

(c) That there should be n free and voluntary consent between the

Earties. The mote detailed consideration ol these points does not

elong to out subject, but must be retertod to the genetal law ol

contracts.

1. //if« 0/ ThitKjt.

The fltst subdivision of localio omductio is lucirftb rei, or the hiring

ol a thing. This we now proceed to consider.

The obligation on the lettei, accotding to the Roman law, waa to

' allow the hiter, unless prevented by cojus lortuUui, the iull use and

enjoyment of the thing hired,* which must be let in such a condition

that it can be used lot the purpose agieed on,* and to lulBI all his own

engagementa and ttusts in tespect to it, accotding to the original

intention ol the patties : Pralare, /rui licere, vli licere."
'

, The hitct is answctable for exacta dUigmlia in the case ol the res

loca^a.' By the hiring he makes a teptesenUtion that he has the skill

Code Civil, arli. 17011. 1710 : Lr Imuom del ehoaea ctt un eoHlmt par Irqwl fvae

«/<• iwrtiVa I'Miyt ,i /aire jwtir Vitalu d'uiK ftuMt pvitdant «» fi-fiuid ttmt>«, tt moj/nHnont

«|> nrlaiit vrU qut rrUeci «'oWiVt Je lui (»|/«r. U Lontiijc iC™iTii|/« «#l »» tonlral

per Itqiul (•««.• ((». forlK. .Vnjwsf " (aire jm/jKS chue pour fiiBlre mojeBnoiii «» Jirit

£».•,«. r«lre .«,«. » Hiiiim. i 37H. 4 U. Ill, 2, 0. If 3. 4.

ft D. ly, 2. Ill, 5 1 : Hi 9«w iW«i vituMi tgnanu loeavertl, ditnde. vtH»m rj^uxirtt

Uruhiiw IH id quiid itiitrrgl ; Hce igttorantia riui crit KMUtmla. 11. 11'. 2, 111, I 7, w on

a. very curioua ixjiiit 1 Si quia mn/iVreni vrhtndam twit' amduxtaarl, dctndf. IK rutre

inlans natua luiaait, pnibandum tat, pro infanu i*ikit diberi ; turn ntque vntura t/ua

maana ail, nrque ia umniliHa ttt^dur, qua ad navigautium uavm pomntur.

• 8U)ry, lUiliu. j 383. Biirtheiu imtiowd by law on the ret loeala mml b« borno by

the tociitor. »bo miut ci«uW nil r»|)«ir.. D. 11), 2, 16, | 1 ; U. 10, 2. 11). J 2 ; D. 10, 2,

2K i 2. M\'\ .•nmiwnfwln thn rmutuetoT for all nucoHary cxpcndituro inourtva by hiin,

D.'ll). 2.19. |4: I). 10.2,65. II.

r Cod. 4, 05, 2« : /• judieio tan loeati quan wndtteti dotnm el tuataduim, mn
CJium taauna, tui reaiati aes foteai, vt»ire eonattO,

Fintaub-
divlaiea of
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Obligation c

the letter.

OUinatiao <
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ol nim'wlMt to i>|i|ily t<i tho UMi of what hu liiirw.' Ho liiunt li.niiile.

p«y tho wmv. , ami at lliu uiiil ut ihn liriii u( hiring ho iiiuit ilolivor
U|i tho rrt Imila in an K<>utl a lumlitiiin u> wlioli it culiw iiitii hia lunili.
•Ilowaiuo bcirig iiiuilo Iiir iinlipiarv wuar ml tear. Thn hirot iiuiiM a
apmial iiri.|wrty in tho Ihirig liiroil ; ami tho lottor to hiro an alwilutu
lirii|KTty in Iho |irici', whilo lio rolaina a jjoniTal proiwrty aa owner in
tho thing hirt'il.'

DilHuultiea havu «inii'liino» arincn (runi tho hirur'a doaling witi ii „.tn
tho bailment. Thono havo houn cleuroj ii|i oithor on the gronr'cl i miwitk
that there on> atatutury riKhta ol duulinx with it in the circunutani ej ;

""
'

or that the iloaling ia within tho authnritv 111 Iho hailei-. Tho>' .i'"
'

.SiiKyrr Mimalailunmi Cu. v. /.. .t ,S. W. hij. Co.* is referabti' (l.u
lorinorclaaa. Tho hirur ol a »ewini!-iiuiiliiiioili|)i)«iteil it in tin' • k
room of a railway station. Tho hirinu lioirix determined. b<- •! u,i I

to iwy tho cloakrixim char((e», and on a|i[iiii'ation by tho ow; , la tho
railwapr company would not deliver U|> the machine without jn.vi.wnt
of their eharKoa. Tho coiuuuuy were held to havo a lien, ainee by "v. 2
of the Railway and Canal Trullic Ait, l«,')4,' they were bound ;o
alloni all roaaonublo faeilities for tho reception of tho luxgage an '

gooda of |>aaaenj(ers. " One of the moat rcaaonablo of auch lacilitiea i.
tho cloalmwm "

; anil tho lien u railway company have as carriers
thoy havo also aa owners of tho cliiakrooui.

The principle ol the bailoe'a authority was also glanced at I

" Tho B«il«',
[leraon who do|io8itcd this machine wa«, as Ijetwcen himself and tho «uihoriiy to
owner of it, entitled to the jioaacssion of it at the time he deposited it

"
;
•'•("•it

and therefore, to take it with hiin if he travelled and to dcpoait it at
'""""'°'-

a cloakroom if he desired ; and was approved in Keene v. Ihomat,' Kane v
whore tho nuoatioii dobat.'il was the lien of a coachljuildcr for re|>air« Tkom-ui
done to a hirod dog-cart, tho letter of which had dotermined tho bail-
mont after the rejiairB were done and whilo it was still in the coach-
builder's hands. Tho decision amounts to no more than that, in
the caso Iwfore tho Court, there was a provision that repairs reiiuired
during the bailment were to bo executed by the bailee, and this
involved tho coachbuilder's lien.

BuxImiv.Bauijhan'' was distinguished. There a phaeton was given B»tto, ».
toa person to paint, whodelivercd it over to another, in whoso possession lli"iil>'i^

is was afterwards found and who refused to deliver it up without a
payment for tlio standing of it. There was no authority given by
tho owner to deal with the phaeton otherwise than to paint it, and
Aldcrson, B., directed tho jury that accordingly no right arose to
detain it."

The distinction indicated in this case seems correct. There must Di.iinciion
bo possession and authority to deal with the property to validate any ci>Ma<iml.
lien that may be set up. A wrongdoer, by warehousing his acquisition,
cannot be allowed to put the rightful owner to expense, nor by deliver-
ing the article which he has obtained to one who does expensive repairs

I).

lligeMari
.'*'. S ^'. ^''^'"^ cliiim impnititun rW/MB adnHrHtriimlfim librv atlavo

MTipxtt. SI 9MM i-»"/m/,«( jHiK'tidoi vet surwttduiit t/uid poticndumie
'Itrritui ftecufil, citlimm caac : qttippepraatart ikUrt, cl qitud i

ut artiftix (iiw«i() eondttxit.

' U 111, 2, iii. S 7, Biilijwt to abiitoracnt in the cjiw of any iicriuuu iuipairmuit of
tliQ thliiK hlnx). Moylo. tliwt. Inst. 3. 24, 5.

> Pothier. Truitt'dHContratdoLouani}, no*. 77. ine. 107, 130 131
» [18041 1 * B. »;«. - •

I n "* is'wt c 31.
• rl»n.^! I K. B. 13.1. , cVp. 074,
• tn II tintr V. aUl, [lOOS] 2 K. B. 172 1 (C A.), [1000] 3 K. B. 674.

I
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Pothi^r'i

to it can he [)0(«ibly put it out of the power of the rightful owner to

regain poeae^ion. The proceeda of a theft depoaited by the thief in

the cloiltroom of a railway atation would, however, have attaching

to them the lien for the charges for their custody.

Story,' following Pothier, reduces the main obUgations of the
Polhwri Diory,- iu..u-...R »«."."—--------

oiwiSoation letter arising from this contract to six heads .

..f *!._ nVilina. ... m> i .. t. .... Jnlii.n,.*, nf fhiof thflobliga

tioiu of tho

latter M
•doptodby
Story.

:er arising irom tniH uouniMivvw Bi* "o»™.
, ., i ^ i j

( 1

)

The letter must procure delivery of the thing balled to be made

to the hirer, unless otherwise agreed.
.. . ^u i»i,

(2) The letter must refrain from every obstruction m the use of the

"<3) The letter must not do anything which tends to deprive tho

hirer of tho thing bailed.

(4) The letter enters into an implied warranty of title and the right

of possession to the hirer : Vt prmM cmductori /mi licere trf. lu^e.

(5) The letter is to keep tho thing in suitable orderand repair lor tho

purposes of the bailment.
, , , ^ . • .

(6) The letter warrants the article against faults and defects which

prevent the due enjoyment or use of the thing.
. ^ ,

P„.i.i.,'. As to this last obUgation, Pothier Ms of opinion that where a

l^Zlto person, who lets a thing, knows of a defect that makes it unfit for the

the obligation p^jpoge for which it is let, he is responsible in damages ;
and even il

,'",iZ he does not actually know of the defect, if the circumstances are such

that he ought to have had a suspicion of it and been put on iniiuiry

and either does not himself inquire or give the hirer the option of

inquiry, he is liable. If the letter follows a trade which makes it his

duty to know whether the thing has faults or not, he is liable vul, -ut

proof that he did know ; for example, a cooper who suppUw, vine

casks made of bad wood, so that they leak, wiU not be permitted to

set up that he did not know the bad quality of the wood
;

for his

profession bound him to know, and to supply none unless of good

quality * "
I can well conceive a case in which blame might be brought

home to " the letter out of job horses, " e.g., supposing he were to hire

out without notice or warning, a notoriously vicious and dangerous

animal I am not prepared to say that the owner (letter) might not

in such a case be liable, although the horse was at the time of tho

accident under the control of another." '

, , , . rr

The English law is the same, and was thus declared in Uyman v.

Nyt.' The defendant, a jobmaster, let the plaintiff a landau and

1 story BeUp. H 3<i3-390. Pothier. Traile du Contrat de Ix>ua|je, n. 53 cl »c«.

See alao lu'yiil. Elements do Droit Roniain (2nd rd.), vol il. 200.

defective

thio^

Ht/man r.

Hat

; Maynz, tlemente de Droit

I also Maynz, tienienvs «it, ±riuib »*.7iuoii> v-u«— ,>

' Co. Sale of Good. Ael, 1803 (56 4 57 Vict. c. |I),». 12.

3 Traits du Coutrat do Louage, noa. 118, 119, 120;

ilomaiii{2nded.), vol. ii. 201.
, ^ , r t t d o n K i-'n

* This paaaago ia eited by Blaekbum, J., Stark v. Lavtrtci, L. B. IJ. B. l-»-

Cp.SaleofGood8Ael. l803(66*O7Vict c.Jll.a. 14.

i Pe,LotdJu«ticeacrkMacdoii«ld. ni;«>»v, II ordie. 7 Fra«^r. 929. „,,.„,
a 6 Q. B. D. OSS ; Lym v. Lnmb.K Shaw, 1 188. Soo J«n^ y.Poge. lo L. T. (N_K

)

019 : J/or»er v. iioafaf 17 L. T. (N. S.1 U7. In » .llougU,y
y

"•>";*'• '";^«;,"":
Maule J . saya ;

" Hmtfom il waa Iho duty of ono t.) provide another »ilh a . l.air

.

I .ppr;hend that dutv eould not bo eaid lo be litly and «le.,uately performed, by pn.-

viASg him with a chair having a lenoenny nail drive,, up liitongl, the botton. of il.

If the proprietor of recreation grounda liicn«ia roundabout., ahooting gallcne., i...

on hi> ioiild.. and an accident ha ppcna. a dillercnt principle w.-em. to be involved. Ail

that is authoriaed can l» done . ilhout ri.k. and the proprietor i. «arranted in aaaumu K

it WiU be eo done. If injury ari«« from tho negligence of the licena«>, tho prowiel r

will not bo liable. See per Lord Weatbury, Doairf v. J/riroiio(ila» Jly. to- V K-

S U. L. 81. It it not the act that ,. aulhor.iad that cauacj the injury, byiit.. iMc-

pMid».t and aon.e.aential default. If the proprietor of the land h,r«i the round

bouu, &c., and leU them out himaclf, the law is otherwise.
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horses. While he was out with them a bolt in the under part of the
carriage broke, and he was thrown out and injured. He brought an
action against the defendant. It was proved that the defect, if any,
could not have been discovered by ordinary inspection ; and whether
there was any inspection was not proved. At the trial the judge
directed the jury that the plaintiff wag bound to prove that the injury
he had sustained was caused by the negligence of the defendant, and
that if, in their opinion, the defendant took all reasonable care to
provide a fit ard proper carriage, their verdict ought to be for him.
A verdict was given for the defendant, the jury finding that " the
carriage was reasonably fit for the purpose for which it was hired, and
that the defect in the bolt could not have been discovere<l by the
defendant by ordinary care and attention." A rule was obtained by
the plaintiff on the ground of misdirection, and in the result was made
absolute. " A careful study of these authorities," said Lindley, J.,' j„dimi«iit o(
after passing the cases under review, " leads mo to the conclusion that Lindley, j,

the learned judge at the trial put the duty of the defendant too low.
A. person who lets out carriages is not, in my opinion, responsible for
all defects, discoverable or not ; he is not an insurer against all defects

;

nor is he bound to take more care than coach proprietors or railway
companies who provide carriages for the public to travel in ; but in my
opinion he is bound to take as much care as they ; and, although
not an insurer against all defects, he is an insurer against all defects
which care and skill can guard against. His duty appears to me to be
to supply a carriage as fit for the purpose for which it is hired as care
and skill can render it ; and if whilst the carriage is being property
used for such purpose it breaks down, it becomes incumbent on the
person who has let it out to show that the breakdown was in the proper
sense of the word an accident, not preventible by any care or skill. If
he can prove this, as the defendant did in Christie v. Griiiga,' and as the
railway company did in Readhead v. Midland Ry. Co.,' he will not be
liable ; but no proof short of this will exonerate him."

Speaking of the foregoing six headings,' Story says :
' "In some story',

respects the common law certainly differs, and in others it probably opinJ"" o"

agrees." " The Roman law and the foreign law," he continues, '^t™n"i™" treat leases of real estate as bailments on hire, and indeed emphatically civil Uw ».id
as such bailments

;
• and the owntjr or lessor, and not the tenant, is, ^^ common

in the absence of all other stipulations or customs to the contrary,
JjJTiJi'Jl, ,),

,

bound to keep the estate in repair. The common law is different m .niijeci."
'"

such cases ; for the landlord, without an express agreement, is not
bound to repair

:
and the tenant may, and ought to, make the necessary

repairs at his own expense.' Lord Mansfield ' on one occasion said
that by the common law he who has the use of a thing ought to repair
it. It is true, that the remark was applied to the case of the grant of a
way which was out of repair ; but the remark was general. Lord
Hale is also reported to have said, that if plate is let, and it is worn out

1 6 <3. B. D. 687. Cp. Fojon v, 0«llm. 70 U T., iior WriKht, ,T., SXT).
' 2 Camp. 70.

• » . .

' ». " ^ * ^- "^ i I-. R. 4 g. B. 370. A. to latonl dotn-t in .i .hipi, Hmm'
givir, TVJ/mJonJfriiin, ll«92)r. 9.

< v1nlf.790. » Boilm. S 302.
« ..oncH, Badm. Ito.

' I'omfrel v. Bieroft. 1 Winn. Snimd. 321, 1 WniB. Not*« to Sftiindcrp, .W7 ; CoHHitH
'•'JS'' f"*. 5 <••->. !!»p. 14 « ; FrTjp,mn v. , 2 ifep. (N. P.l ..(»l ; Ih^af/fiU

't ffltrrTr-dijirif'

r «ii(»<r, Holt(N.'p.)7.
« Taylor v. WhiUhrir/f.

VOL. 11.

•p.]

! Pone. 740.
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Holt. C.J.,

in Cogjfa v.

Bernard.

Sir William
•lonei on the

ineanint; of

diliyfniiaai-

mua.

DeartY.
Kettle.

Rules of

diligence

in the service, the hirer is not liable to any action unless he has been

guilty of some default.' It has also been decided that tenants are

bound to repair fences during their occupancy.' In the absence of any

direct authority upon the other points above stated from the foreign

law, they must be propounded as still open to controversy in our law.

They must therefore be considered with referrnce to general principles.

Holt, C.J., in Coggi v. Bernard,' after citing the civil law as em-

bodied in Bracton' as his authority, concludes: "From whence it

appears that, if goods are let out for a reward, the hirer is bound to

the utmost diligence,' such as the most diligent father of a family uses,

and if he uses that, he shall be discharged." The material part of his

citation is—ToJm ab eo detideralm cmtoiia, quaUm diligcnlifsmui

paterlamiliiu mis rdmt adhibet quam ti prailiterit et rem aliquid cant

amiterit, ad rem reitUtiendam non lenebUur.^

Sir William Jones, however, shows,* " by tracing the doctrine up to

its real source, that the dkiam of the Chief Justice was enrirely grounded

on a grammatical mistake in the translation of a single Latin word,

and that " an epithet which ought to have been translated ' ordinarily

diligent ' has been supposed to mean extremely careful."
'

Subsequently, in Dean v. Keate '»—an action for the improper

treatment of a horse let to hire, where the defendant, in place of sending

it to a veterinary surgeon, treated it himself, with the result that ho

died—Lord Ellenborough said :
" Had he [the defendant] called in a

farrier he would not have been answerable foi the medicines the latter

might have administered ; but when he prescribes himself, he assumes

a new degree of responsibility ; and prescribing so improperly, I think

he did not exercise that degree of care which might be expected from

a prndent man towards his own horse ; and was in consequence guilty

of a breach of the implied undertaking he entered into when he hired

the horse from the plaintiff." " To the same effect is Potkier. He

holds that the hirer is only bound for ordinary diligence, and is liable

only for ordinary negligence (/aafe ! J re)."

The rule as to diligence being, then, settled in the sense contended

for by Sir William Jones, the hirer ought in using the thing to take

the same care in the preservation of it which a good and prudent

1 Pomlrel v. Biero/1. 1 Wm.». SaunJ. 321 ; I Wm«. Natei to Saundem, 674, note 7.

' ChaOam y. Bampmn, 4 T. B. 318. 323. ,.,.,. •._4
s 2 Pnnona, Law of Contract. {8th od.), 127, say., refcmng t« the cams cital

:

" Pcrhap. the conflicting opinions may be reconciled, by regarding it a. the tr.ic

princinli, that the owner is not bound (unlc.s by special agreement oppress or impM
bv the particular circumstances) t/l make such repairs as are made noces«:.ry by ine

nitural wear and tear of the thing, or by such ».cidc„l. as are to !» "I'T'';^•,"
J"

casting of a horseshoe after it hasWn worn a usual time ; but he 1. bound to provide

that the thing be in good condition to last during the lime for which it is hired, if that

ca"Jdone by reasSnahle care, and afterwards is liable only for such repair, ,i. arc

made necessary hy unexpected causes."
, , „„ , „„ i„„. a e, r.

2 T.d Ravm 909 * Bracton, fol- 02 h ; ep. Inst. J, J4. .i.

. tonm. VHu-in Ju.t. Inst. 3, 2-., .',, note, 2, 3. H j^icio mm Irmli ,»» coWacI,.

lum cl ,«Mdmm, no« eliVim eamm eui rr-.«(. non p^^i/^l. veoirf coFUM .
(od. 4. 0.).

I r«/»wi BHtcm abeel si omnirt litela aunt, qua ditttjenliaaimua qutaque obaeri'aluruaqutitqiu

« Bailm. 80.

datum
28. Culpa awiem abcst si c

/uiiiel ; D. 19, 2. 25, i 7.

9 Itoilm'a7!°'Secnote to Story, llailm. § 31«. note 8 (9th ed.). collecting the

authorities ; 2 Kent, fomm. 587.

10 3 Camp. 4. Cp. Kaslmnn \. Sanborn. 85 Mass. 594.

u Sec note by Campbell to /*<!» T. Kralt, 3 Camp 0. Sec, too, note to CoffJ. v.

fl-rnnri. ISm-LC. (lilhed), 173. _ „
11 Polhier. Trail* du Central de lxiungc.no,. 1110, 192. »29. I p r.;..»s v. l.ul, /..

8 Times L. R. 517.
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ttX'a%^™'Ccf 'f'thln'rr • -,°"'V°«^.
h' » liable

b2d to^hTTXyr ™'.Wow„dow„by a hih wind, and pr^ert"

fri-o<e V. Chester and Hohikead Rii Co • at fir«t .i„l,* „

directed the jury that the que'stion wa^TietLr the fridrwa, cTn

'

^^fni,,""''
maintained with sufficient care and skiU, fnd wa, "ireasonably proper strength with regard to the purposes for wWrh itwaa made, ancfthat if they should think is was not and that heace dent was attributable to any sueh deficiency, the p"aintiff was

|^Sji^=on^-^:?ssfeh£2

I Ilandford V. Palmer, 2 B. 4 B. 359

William Jon..,. B.ilm. 07.4X1 theZtd"'LtJ!— ^ ^' *''' " "' °'"- «''

to more U«k. rf grMi c or m"bL hi. tl" ""l"" "f '^' ""'"" "» "f"™"!!. ">'

mideril.
(»»™>, qua i/mM eorumque quorum opera ukrcliir, culpa

' Per Poll .. k. CI!,, 2 Ex. 201, 255.
^ *•'• "'

Rule nf

Jiligrnce

o.xtondti to Hie
coniiition of
tlio liiiildinj;

in which the
thitiR hirwl
ia deposited.

Ontf V.

Chv^l.rrin,,

By. Co.
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Lindley, J.,

ia Human v.

Nye.

rule 80 liiid down is very considerably stricter than that in Searle v.

Lavfrick,^ It should be observed, however, that the words " beat

materials " are to be understood with a similar limitation to that

imposed by Lindley, J., in Hyman v. iVyp,' on the words " reasonably

fit and proper " when used with reference to the duty of a carriage

proprietor in supplying a carriage for hire. " The expression * reason-

ably fit and proper,' *' saj-s Lindley, J.,
*'

is a little ambiguous, and

requires explanation. In a case like the present, a carriage to be

reasonably fit and proper must be as fit and proper as care and skill

can make it for use in a reasonable and proper manner, i.e., as fit and

proper as care and skill can make it to carry a reasonable number of

people, conducting themselves in a reasonable manner, and going at a

reasonable pace on the journey for which the carriage was hired ; or

(if no journey was specified) along roads or over ground reasonably

fit for carriages. A carriage not fit and proper in this sense would not

be reasonably fit and proper, and vice verm. The expression * reason-

ably fit ' denotes something short of absolutely fit, but in a case of this

description the difference between the two expressions is not great."

So, too, the expression " best materials " does not signify those abso-

lutely the best, but materials that would be comprehended in the

class of best materials when applied to work of the class with reference

to which they are to be used. Again, secondly, it must be borne in

mind that in the case of Searle v. Laverick ' the bailee was bound only

to use that ordinary care in the keeping of the article bailed which is

required from an ordinary bailee for hire, while in Grole v. Chester and

Holyhead Ry. Co.* the degree of care extracted is that of a carrier of

passengers, which is the most exact diligence. There is, therefore, no

conflict between the cases, since they are applied to circumstances in

which different degrees of care are requisite.

As a general rule, in the contract locatio rei the hirer ia bound only

to ordinaiT care and diligence, and is answerable for ordinary neglect

;

for the bailment of hiring of a thing is for the mutual benefit of letter

and hirer.

The hirer is bound to exercise the same degree of care for the

preservation of goods entrusted to him, in the case of their storage, as

may reasonably be expected from a skilled storekeeper acquainted

with the riska to be apprehended either from the character of the store-

house itself, or of its locality. This comprehends the duty of taking all

reasonable precaution? to obviate these risks, and, in addition, the duty

of taking all proper measures for the protection of the goods when sueli

risks are imminent or actually occur. In Brabant v. King,'* where the

Government, being bailees for hire, stored the appellant's explosive

goo<ls in sheds near to the water's edge and through a heavy flood the

goods were immersed and rendered valueless, the Privy Council liei<l

that, however justifiable the selection of such a site may have been,

it yet imposed on those responsible for the charge of the goods the

duty of making arrangements within the store to place them so as to

ensure their immunity from the incursion of flood water.

The hirer ia bound to use the article with due care and moderation,

and not to apply it to any other use, or to detain it fur a longer period,

1 I>.R. !>Q. B. 122.

2 Q. B. D. 6S«. Soc The Mirchanl Prince, flSn2] P. 0. I7i). where nc^rliiP'iiiC

having been (lisprovwl.l lie (lefrniiaiitH were held nut hound to go further «ih1 hIiow the

ciiii-te of the defect or obstruction that wrought tlie injury.

3 L. U, aQ. Vi. lit. I - v:\. --".l. • [isiiiii A. C d32.
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than that for which it was hired,' If ho uses the thing hired in a
diHerent way or for a longer time than the terms of the hiring allow
he becomes liable for all accidents happening to it while iindiT his
control, even though they may arise from inevitable accident. But
where a horse was let to a minor to lie modcratelv ridden, ami ho
returned it in a bad condition, the King's licnch ludd that there was
no power to convert what arose out of a contract into a tort for the
purpose of avoiding the plea of infancy ; so that as the minor wa.s not
chargeable on thi; contract he was not to bo made liable in respect of
a tort incidental to it.^

Where the thing has perished while in the possession of the hirer, Wl.opcn..
and BO a re-delivery of it is become impossible, the hirer is e.xciisod 'M'^'ry
from the performance of his promise t.i n-deliver, unless the loss has ^T''^,
resulted from his fault or from a risk which ho has undertaken.''

•«>P->-'>-<'-

The o«M« of showing negligence is, in some cases, thrown on the Omu „t Au.w-
letter; so that a hirer is not bound to prove affirmatively that ho"W""(!l'-
used reasonable care,' though ho is bound to account, that is. to give

*'°"™-

an explanation of the cause of the loss or injurv.' It has, however, been
held not enough to show that a horse which was let sound was returned
with its knees broken."

The position of the bailor if the bailee returns the article hired in a Whm- thinedamaged condition becomes dependent on the character of the damage >'«M
done. 1 he bailor commits his property to th(! bailee on the undertaking ''•""""I '"

most generally implied that ho will take ,lue care of it. In ordinary Slu™
circumstances good faith requires that, if the property is returned in
a damaged condition, some account .should be given of the time place
and manner of the occurrence of the injury. If, then, the bailee
returns the property in a damaged condition, and fails to give any
account of the matter, the law will authorise a presumption that he has
been neghgent

; because where there is no apparent cause for the
accident, and the bailee has possession, he must show how the accident

• Story, Itailm. SS 307. 31W. 413-415 ; J onM, Bniliii. <«, (W 1->1

» Jcnmng, t. Jl^nMI, 8 T. B. 335 ; but ii.. Uwmnl v. Uami,, 1 1 c B (N S 1
4".

h'IZv'ZT-i^t T'';'v*'i','?./," T'""?' ?'.")"''«'' i'"^» '» ''"d i,'r«a.' .So.;
It ,mry V. WoU Jo L. r (N. 1,.| i,.)l, whom the limilntions of Iho doci.iom nto cli«iii«i<l
(,TO« V. OneHbant 2 Slamh. (C. P.) 485; R.jll. .4br. Act.™ .,ir C».. (R) ,,„k,Mr
.r';T n 1 "'•. „™; ^ --I «'«»». Cm Kliz. Ii22; .ec ,l.o the ppuduf to 4 B. R.

Imrkurtli) fat. 422. 427. J.i 2 Kent, Comin. 240 cl «„., tho «ulhi>rilio» urn woll set out.

3 ri www " l;"; u 'l'"j-i^v."^-
''" ""'» '• T""» ooni.c.t«d with CctrMl.

1 w k"^ \^,T"-?, " * ? •*' *^'»«'»«' Kni,jlu,. Athlon. M,iijf,[laOI I

170 It »«• «aid
: When a man ngti^es to deliver » hone to another nDil it die«,without default or noghgeiico of tho dotondaiit, in thi« c«m, tho b.,ileo »hall bo di,-

.harKod. lu i^ojrf v. «,„/.«, L. li. 1 Q. B. 121, tho ,)roi».itioii i, onuu, ial„l : thatuy tJW eoranion biw • a pcraoa who ospresaly eontract. atwlutely to do a thine not
naturally .nipos.iblo |> not ex.u«Hl from non-porformanco beeauj of being .irevenled
by the aot of God or tho king', cnoniie. "

; Paradme v. Jan^. Aleyn. 20. With the.e

iiaSI 1
1"

i' n "T"*',"^I"^' " f""^- ' App. Caa. 25U, and I'ura,, «, IIM.mM.
[IS.III 1 y. U. o44 : tho former ease wad decided on tho ground that where therewaa no eifm,.. contra,'! to employ an agent in tho cinum.tance.^ there ret out,
no such contract would be implied ; the latter, on tho ground th.at the defendant
had givon up bnainem and „u, lo no attempt to renew it, and that a condition »ouKht
io he impied by the defendant that hi, manufactory, which wa, burnt down, .hofild
<onlinue to ciut, wa« not to bo imiiorto.1 into tho eontract lielwcen [ilaiitill and
defeiidai

*
.m"""" u- '"'"'"'««'' 3 T"!!"!. 2«

'

: VorA ,. Hiwnt. !, B. i

6 The subject is very fully discusHed by t-'oultcr J Lf^j<ii
117; 2 PaTHOn,, (Contract* (Sthed.). 125.

1 c»(,j,i, V. linriwi, 3 Camp, o, I p. tiandjord v. Palmer, 2 I

f. 322.

V. .l/o(*c.
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happened. The bailor need only point out the deteriorated condition

of tne article.^ If, however, the deterioration is the natural con-

sequence of wear and use the bailor must give other evidence to dis-

charco the onus and to raise a case of neglect or niisuse.' There are a

huu(Ued probable causes of a horse falliiu; and breaking its knees

quite apart from any default in the bailee. If not an ordinary incident

of keeping a horse, such an occurrence is consistent with absence oi

negligence, and so negligence must be shown and will not be presumed.'

Again, if a gilded mirror is lent and is returned tarnished, wear and

tear will account for this, and in the absence of other circumstances

is the reasonable explanation.* The onua then remains on the lender to

show bad usage. But if the mirror is returned with a portion of its

frame missing or cracked, the onus is sh^fi^ed to the hirer to discharge

himself of the negligence which primd (ur-e is indicated.

The Hcotch cases on this point of oniu are numerous and interesting,

and certain of them may with advantage be considered here. The

earliest reported dates back to 1079.* " The Lords found, where a

man hires a horse, if it die, or fall sick ur crooked by the way (though

he can prove that he rode modo dehUo, and not farther tlian the p4ace

agreed upon) yet the rider must prove the castu» fortuitm qtitm mdla

prmxssU illmg culpa, nor neghgenee, and tht( defect or Ut«nt

diaea*e it had before lie hired it ; and if he suct:unib in proving this,

he must pay the price of the horse or the party's damage and intereat."

The reporter then comments on the decision thus :
" The < "hantietlor's

vote oast this decision, viz., that the rider should prove the accident

and his own diligence, which is perquam durum. This is a dilficult

probation to burden the rider with, since horses may have lat4'nt

diseases before the hiring."

In 1809 occurred the case of Robertson v. O^e,^ where a horse

having been hired and returned useless, the Court held the proprietor

was not obUged to prove actual maltreatment whilst the horse was

out of liis possession ; but "
if the horse*s malady arose from any cause

for which the defender was not blameable, and which he could not

control, the onus probandi lay upon him."

The matter was a second time brought before the Court, when
Lord CuUen said :

" The horse had departed sound, and returned mwh
damaged. The pursuer, Robertson, could not prove the treatment

the horse had received in the interim when out of his cu8t()dy ; but in

a case of this kind, it was customary to follow the rule, that probatiti

extremis prttsumuntur media." The Lord Justicc-Clcrk said that,

" upon reconsidering the matter, he believed the rule laid down by

Lord Cullen was the soundest to walk by ; although at first he had

1 Loijan V. Malluws, (i Pu. St. 417 ; Mtory, Hailiii. SS ^H. *l* i Malamy v. T.ifl,

i> Am, St. R. 135, the utwe of a hurae iiired to be driveu to i>ne plu«e an-j lirivuu tu

.tiiolliiT without batlor'd cooMnt; the dtxiniun relied on Coopif v. Jiartov, 3 Cuiii(i. .">,

not« ; ^Icinntr v. /,. B. A- ^. C. Rif. Co., 5 Ex. 787 ; Byrne v. Buudl'. 2 H. & C. Vii ;

Hcoti V. L<..nd<jn Docki Co., 3 H. & 0, 5!W.
2 Ktarnty v. /.. * B. Ru. Co., L. R. 6 Q. B. 4! I ; L. K. Q. H. 759 ; Uigg-i v.

UaynarJ, H. & R, 5S1 ; Wdfare v. L. 4c B. By. Co., I* R. 4 Q. Ji. 093 (Ex. Ui.j

;

J/orf«« V, Bakinan, L. R. 3 P. U. 115.

3 S.--e»t«rf, 797,801.
* Ii! P-mfTH V Rifrojl, I WniB. Saund. 321, nt 323 b. Half, C'.J., i« n-port«l m

^dviiig : HI lend .1 \ii.ixv of [iI'M" iuid uoveiitLitt by dtnxl that the [Mirly to whom it

is lent hLail bu 'if. the use of it, v*-' it the plute be worn out by OTdinitry use imd wearing
without any fault, no wtion of rovraiant lies ogainet me."

6 Binny v. Veaux, JJoriwtn, fiitt. IJ«, 10079.
6 DuciiiioQii of Court 'A Sohiob. Jmh23. 180U.
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been inclined, in thia case, to give effect to the ordinary niaxim, re»
peril $uo domino. Had the homo died by an accident, there ia no
doubt lie must have pcmhed to Robertson." The former judgment
was adhered to.

In Piipcr V. Thomson,' decided in 1843, the hirer was held not Puptrv.
hable where he showed that the accident sued arose from a vice of the TlonuuH.

animal's
:

" The origin of the whole was the backing of the horse,
which was the horeo's fault and not the defender's." Lord Justice-
Clerk Hope states the law thus ;

* " I acknowledge as sound and just
the rule, tliat if a person gets a horse, or indeed any article belonging to
another, for use, on the contract of hire, and brings back that animal or
article much injured, he in whoso custody and charge it was, must bo
able to discharge himself of the care ho was hound to bestow on the
property of the other, by showing that he was not to blame in regard
to the cause of the injury, and must in general case be able to show
how the accident occurred."

In Wihon v. Orr,' the horse, whose loss was the subject of action, tl'ilmn v. orr.

had died from the el!ect8 of a blow on the shoulder, which had
been given whilst he was in the defender's custody. How or when
given there was no evidence to show. The Court held that it lay upon
the defender to show the cause of injury, and at least to produce
pritm t-Kie e™lence that the cause was one lor which ho was not
responsible

; and having failed in thia he was liable for the value of the
horse Lord QtSuid'a dictum in tliis case is noteworthy :

' " Unless
some wiame attaches somewhere, the general rule is res peril dornino"
and is a^aood working solution of the various difficulties that may arise.

The >a8t of tiKSe Scotch cases,'' Bom v. ^'rang, illustrates the Bain v.

general rule : ret peril domim. A man borrov'ed a horse which, *'"«»
whilst doing its work, without any apparent reason stumbled and was
injured, rte Coun " assoilsiwl defender," holding that ho had
discharged the onus on him to prove that he had exercised reasonable
care in the ax of the thing bailed. Lord Shand states the rule thus :

'

" Where a hore**, hired or lent, is taken out sound and brought back
damaged, there is an units on the borrower to show that the injury was
not caused through his fault, and that it was sustained notwithstanding
all reasonable care on his part." " If," said Lord President Inglis,'
" the article is returned in a damaged condition, there is an onus on the
borrower to show that the damage did not arise through his fault. It

is argued that the onus is heavier than that, and that he is bound to show
what was the specific cause from which the injury arose. I am not
disposed to decide that question. ... We have, I think, sufficient

evifience to show that reasonable care was used."
The general rule, then, may be stated in the words above quoted (iM„.r„l rule

from Lord fjiiford
; but the circumstances may vary iniinitely. n/^jMrii

Htory ' la of opinion that a misuser of property entrusted to a
Jj^JJ",,,

bailee is at fxunmon law a conversion of the projierty. As we have blmne"'
seen in f^wHdering the subject of pawns, in English law tliis is not attaulien.

mjcessarily »f>." A distinction must be drawn between those acts I"
"V"",™!; .

which are alt^^gethcr repugnant to
1 'i Dimlop, 4yM.
=J (iM"»)7Bctti,.. 2ee.
4 (ISSS) Hi Rcllio, \m. Cp. E.\odii,. ixii. 14. Ij

;18. /"oK, WW, • ialb»tir, lui.

the baUment and those actsX;S»?
3 5 Dunlup. 4U0.
* 7 Kettle. 208.

Sulherland v. llutUm. 23 Rettii-,

..-, 7 UlRetiif. 180.
« SV/fv, Hmlm. j 413. fJee Cooper v. WtUoimttt. 1 C. 1*. 072 ; LmKhman v. Machin,

^^1

m

HMQ-. 5 B. 4: Aid. 820. • AvJ^ 7S2.
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Hire of hurw
MideMTiaifo
withwrTKnt.

Jlirs of ready-

fumiHhod
lodging!.

CoMff Cn.

V. MatUiek.

which, thougli unauthoruwl, are not so repugnant that by their mere
existonco thoy operate as a diaclaimcr and a determination of the

holding.*

To this head of loeuf'o rei niitst be referred that claw of casts where
a carriage and honi'-H .ire hired, and the letter sends with them his

coachman or servant ;
- and alio that class of cases where the re-

sponsibility of a master fur the use b^ Ids servants of the thing hired

comes in question.* The greater leniency of the Roman law than of

our own should bo note<l. 8ir William Jonea * gives the opinion of

Pom[H)iuus,' which was generally adopted, and which makes the

master liable only when he is culpably negligent in admitting care-

less guests, or servants whose bad qualities he ought to know

;

whereas in English law the master is liAi-'e for all arts, unless wilfully

done for the ser\-ant'8 own benefit oi ' nthout the scope " of the

hiring.

To illustrate the rulr of the Enr'' ' ' -w, Sir William Jones • gives

the example of the hire of ready-furi. .ed lodgings, where, if the hirer's

servants, children, guests, or baanlont, negligently injure ur deface

the furniture, the hirer is resnunsible.

The Coupf- Co. V. Maadick ' affords another illustration. The
plaintii!s bruught an action in the County Court to recover damages
from the defeitdant for injuries tu a carriage and horse hired from them
by the defendant. The injuries were causeii by the man employed
by the defendant to drive the carriage. After having driven his

master home, he in breach of orders started on an entirely new ami
independent journey, on his own account, in the course of which the

horse and carriage were injured. The County Court judge held Ihc

liirer not responsibli', oii the authority of Storeij v. Axkton.* This

involved a finding by the judge sitting as a jury, that the hirer was
not negligent ; and that the man's act was wholly outride his authority

as servant. But the County Court judge's decision was set aside by

t Donidd V. StuUiiuf, L. K. I y. B. .">80, IH.>; Hm: Abr. Htiiiinent(C); id. Trovvr.
(f). (It). (K) ; Jtuack v. dark; 2 Bukl. SW, 3W ; :; \Vm». Witctt to Sauiidcnt, 91.

3 .Ut,.r,lH,t^4,pf. M'Manii'<v.('rwJcvU. 1 K«Ht. 100; Crufi v. AIi.^oh, 4 K A AM.
5110 ; Limfiw^ v. lAimdun Onirral (tmH^mm ( Vt, I H. ft C. &3tl, aud the retit. Wharti ti

cilcH II < iirw- (N(%'ii(c«-nt'i-. % 7IH), fn'tn MommBeii, of a Ktudnit liirinj^ it hone from :i

iivery Ktnble kcvi«iT, whu-h, when he lurivrd at hid dt'Miinilion, !» gave to thi' (»(>i r.

who fitHttUMt the lioTM) w) iit%hi;<-ntly in iU ntHil nit tu Kiiffocute it MommwB is of
i>|)iiiiim that the tttudcnt cntiKl iiui he rcHsonably cx{iivted to know itboiit the futoniiiu
nf a horw, imd th«t hr in lialilo for ignoram'c only of what he could bt' n'iisoiialily

cxpet'ted to know, Whttrton, however, ie of Iho o|i|M)Hite ojiinion :
" If 1 hire a hurfo

I munt Mw that he ih imfely kept an well us Hafely driven, and if 1 take the home iiiuhT

my enre, ihc owner of ihe \i>:tt<v Iihh iih iiiueh right to presume tlial 1 know how lu
tie him hm that I know how to drive him." " Sciondly. even supiKwin;, Ihehntt jKiiut

(o fail, the maxim Ht»}>ondiat tnifHrior hero comt-H in." I am unublo to aftnw with
either of Ihenu opiniona. In the (irat ulaee, (he duty is not to tie the honw up juthoii.
alfy, but to lake proper care to hand nim to a )iro|KT iHTfon ; se^-ondly, the delivery
of a huntc to an owtler at an inn does not »eeiu to me to contililuto any relationtthip of

moater anrl mrvnnt. ()n Ihe olher hand, in America, Hidi v. Warnrr, HO Barb. (N. V i

UtH, would la- iin authority. 'J'he law in .S«'ot!ard itt denr that " a person who hire*

a borne ia not renponMifile fur the rw//w of thow (<»ttlerH of inns and othcrsl to whi.iii tu

the eounjo of a journey he properly entrusts it
"

: Smith v. Melton, 8 Dunlop, St>4.

The point niiubt have been rained in Covjk Co. v. Maddiek, (1«91] 2 Q. B. 413. The
judgeH, however, do not even olhidc to it.

1 Haihii. Hit.

6 1). 19.2, 1..

« Bailm. S11. . itin;; I'nthicr. Traite dii Cniilr;!! dr l-miiL-i-, n. Hia. Cji. <',„tc

Civil, art. 17.V>.

' llH'Jljay. B. 413. « I. i: 4 It 471 1-
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nl^nl V"" ™ ^"^g^o^- fi«t. that thu „w„„r ™uM ,I»lf.™. o»nuuntam no «tio„ .g.in>t the ierv«iit for breach of duty in the ""««''•
wrongful and negligent um of the honw and carriage by wfich they""*'^"-were damaged

;
^' becau« . . . there „u no invaaiSn by the lervant

^lati" tT' ".\" ""P"'")
right of ownemhip, and no contTrtu"

public benefit. The dectuon u suatainable on neither. A« to theormerJtfmr. V. i ^SW. gy. Co.,' i. in ,K,int on .he other ride »1

(L„° t^''
'?"'

f"'i'*'
™!""'«'»«"'> in Bank ../ England v. Vag-hano of the pnnciple determining which of two innocent partie. i> touffor where 1«M aruea from the misconduct of a third penwITnegativea

the^ropoaition enunciated by the learned judge. iSTthc WviHional

ol th?°c£T';'i'
^'"'.''".''y .••«;

^'™" »« «l«'t in the circmnatame.

fJirf eoncluKion in law where there is no finding of a con-
tract to be anawerable »[»v,all,y ) The authorities » all point in one

If the hirer rebuts the ,>r.vsumption of faui. nd shows that the injury

ilriVLmTaSr*" "•''""' '" '"''^ "" " '"'= ^» '"™«- >'

The Coup, Co V. ilmlduk ' was considered in thndemm v. Collin* ' ».»*.,.,.and treated with quite undue t™dcrnc.«. The fact, differed fr?m -Si^The Coup, cwic only in that the coaihman took his employer's carriage

» Cavo iinU CTinrK-N. .U.

i:ii4^^H^ -'^'^"—-^«=^:n^

jJ^lTy^ I i • ' ' '*'"''° '"2 o( the Code Civil ia ; // n*„.J 4,.

Ml r. out ol lutral to Ikc li-»«i<i. Imvo U»-u .K.smujnirf to tho iproorrlv hii«i
' And

'
.; u, .km. ™ ^.s^^;;^°™, 'v '" ?" •''"•

"' "'""•'''•• "'<^»' " -^^<^

•U i»Zr oT,«^ 1™ mi.f..rtm™. h, „ „„1 l„ble to mdo, ,,„„pr™»tion to

I ^Tl- """I'V,"n™ » l«f«"n "tipiibt.^ „ sum for tli, »,f.. koenioB •
. (lr..li>i,

l:.C:'.irH!n„"'';;; i',""""'"'"""
o^- •"-• >? H.rh.,.). brsL .. r.;! a

B I Itidl I 4(1 U 111
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out ol the ooKh-houM for his own irarixj-ai: in The Coup.; cate the

couhmin wm told to t»ko the Mrmge to the ilablee, but in«t«»U ol

going there «n.l |icTl.ai» going through the lonu o( unlwriitwing »m
then hamewing llie honw Bn<l nolting out on hi»journey, he took the

•hort cut and without »uiicrtluou» trouble drove oB on hu own buuneea.

Legally the two cawa are indiatinguishablo ; and in the latter the

Court of Appeal lUted the bailee'a obligation to be to uae • ordinary

care," or.aa it ia alternatively aUtcd, " reaionable care. * ""'"

like the maater in The Coup.' nut, or in SanitrKm't can, u liable il hia

•ervant in the course of his employment fails to " use roasonablo

care in the custody of the carriage." But he is not rcsimnsible tor

the acta of persona who are not his servonta in respect of particular

acts— that is, who are not acting within the scoi* of thcii- employment

in doing those acta. If a burglar broke into the coach-house, and

took away the carriogo and caused damage to it and brought It back,

no liability would attach to the boilce, because the act would not be

his, and he would not be resixmsible for the acts of a person between

whom and himself there was no connection. Hut while not responsible m
such a case, yet if hia servant, whose duty it was to keep the carnage

safely, had been negligent in leaving the coach-house open, and the

carriage were taken away, the master would bo liable,^ because of the

negligence of a [icrson for whom ho is resimnsible." " If the servant,

in doing any act, breaks the connection of service between himself and

his master, the act done under those circumstances is not that of the

master." ., .

The cases of Abrahami v. BuMock ' and Chahire v. Baileij' are

complementary one to the other and mark the difierent aspects of this

principle of law. In Abrahami v. BulUxk, the coachmon, who vtas

hired with the horse and brougham by a traveller in iewellery, left lus

horse and brougham when the traveller went to his lunch in order to

get his own dinner, and horse, brougham and jewellery—the traveller s

stock—were all stolen. There was a breach by the servant of his

master's contract, with the performance of which ho was entrusted.

He was negligent in not carrying out the duty he was employed to

iiertorm, to look after the hirer's eflects during hia temporary absence.

Ill Cheihire v. Baikij ' the facta were broadly the same, with, however,

the vital distinction in principle, that the coachman, in concert with

confederates, when the traveller left the brougham, drove it off in

order that he and they might share the plunder of the jewellery that

was in it. They were oU convicted nt the felony. The jobmaster was

" not responsible tor the conflequc"cc! c' the crime committed by the

driver in this case, which was clearlj i utaide the scope of his employ-

ment." " It is a crime committed Ijv a person who in committing

it severed his connection with his master and became a stranger ;
and

as the circumstances under which il was committed are known, it

raises no presumption of negligonce in the defendant.

The case of a user that is wrongful, and a loss following, but not

necessarily through the wrongful user, has been put ; and answered by

Tindal, C.J.,* as follows :
" The real answer to the objection is that no

1 IS Thill.. L. R. -01. ' llUOSl ' K. 1). 237.

s
1 1D05I 1 K. B. 237.

, , ,,, „
I Davit T. Oamll, (1 Bing. 724. In Adant V. Boi/al Mail Sdom Parlel Co., t

.

li.

(N*. S.) 492, tliere wn~ t»-.-f'Oil drlay. Fiwt, tjif. Lhartert-w had no t-arHO at 111" I'lutii

of loading when llie Hbip waa ready lo i»x;eivi. it ; awondly, after tLo cargo arrivtd
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wronmloer can 1„. «|:„„,,| „, «,,|„,rti„n ,„ ,,ualify |,i, „»„ ,„,™.
•nd that u « l.», lu. mtually liui.|Hmf,l wl.iUt I.U wr..natul ait wa» in
operation »nil rom,, ..ml wIikIi U attnhutal.lo to hu wroniriul «tt, haMnnot aet up aa an aiuww to tbo action the bare p<»i«il>ility of a Iomd hi. wrongfu «,t had „...., b««n done. It might Vlinit of a different
eonatruction if he couU .how, not only that the aame l.« mi.jlu have

teoTl"' " '""' '"" '"''«"'»' " "" -' -"'''^"J "'

ein^,^?'!""
'"'«;'''., i™'."- II "le bailee, to lu. the Roman Sir Willi,.™

expreMion, be in m„rd, that i«, if a l„,al dimand have boon made by the •>«"'• »l«»
Bailor, tie muat answer for unv , Mu.lty that hanpeiw alter the demand

;

unlcM m caiioa where it may Ik, strongly nrosumcd that the lanie
^.c.dent would have befallon the thing balled even if it had been
reatored at the pr,,|K.r time

; or, unless the bailee have legally tendered
too thing, and the bador have put himself in ,mrd by refuaing to
««copt it

;
thu rule extemU, of course, to ovory aiiocies of bailment."

.„ 1 i!" f,
° y " ixiint, siiuo stress U laid upon a k,jal demind,

U mL Ti,''*"'^
"'

^'l" "^ ""'" ^<^'"^ no legal demand can Di«u«.i.be made The reasonable rule seem, to be that the responsibility
ansea if the act u auch as to warrant the plaintiff making a legal
demand. If ilus be so,- the case mav be referred to the dUtinetion
between acts which determine the bailment and acts that only soundm damage. Ih.; ,u ,.cH=al effect is very similar ; since, if legal demand
be presumed, the li r is resixmaiblo for any casualty happening after
the demand If th^ deviation from the lawful use does nTwawant a
egal demand, on proof of the loss and of the unlawful dealing with the
nailed articit, a presumption arises imimrting simUar liability—viz
for the whole value of the thing lost or injured-and which is only to be
rebutted by showing the same accident would have happened irre-
spective of the negligent and wrongful user. Sir William Jones's
language, on tho strength of the presumption that the accident would
nave in any case happned, does not seem adequate. He who, havin»
undertaken a bailment, loses the article bailed in cireumstancea
importmg negligence, cannot cscaiie liabihty on any presumption thatU tlie negligence had not occurred the loss would still have occurred.ne IS put to show that whether he was or was not negligent, in allhuman probability the same result would have befallen, before hecan be excused.'

In Davey v. Chaniberhm » the action was for negligently driving a ft,^ ,chaise, whereby he phin.iH's horse was kiUed. The two delendaSta &&.,,,
were proved to have been together in the chaise when the accident
happened

; Chamberlam was sitting in tho chaise smoking whilo theother was driving Chamberlain contended that he was not liable aathe iniury proceeded from the ignorance or unakilfulness of the other
defendant, who was driving, and in charge of the horse and chaise.

wiitflS^'""
l..bl. for ll,„ delay. ...J u„ di.lm.tion w„ „,.d„ l»?iocn h« Zt

^';^rZlm:^A'yi::^'r !';r
"*' "- "-"'>' -'«'" "'" >-- '---<^^'

1 Bailm. 70, 71.
'

t

Ncg'liifa'i'i'sS.'""'
" "'"* ""• ''"''" ' '*•""'''"*• ' * B- I>. 010; .-Vh. ,lo„,

det.nd.int. being dr.vc, in l,i, ,„„!„„,., ,,|,„i.to„ hy |,i, ,„•„„„,. „„ "; ";7 "m
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Mctro|xilitiin

Hackni'y
Carringe Acta.

Morley v.

Dunvcombc.

Powlia V.

Ilider.

Fnu'ter V.

Lock.

Lord KllcnbnrmiJill's dirpction was :
**

If a pt-rson, (Iriviiig his own
carriagp, took anotlicr person into it as a passonger, such person oould

not be subjectwl to an action in case of any misconduct in the driving

by the proprietor of the carriage, as he had no care noi concern with the

carriage ; but if two persons were jointly concerned in the carriage, a«

if both had hired it togetiier, he thought the care of the King's Mibjects

required that both shouhl be answerable for any accident arising from

the niisconduct of cither in the driving of the carriage, while it was in

their joint care."

Cab cases.—The relation of eabmati and cab proprietor is anomalous,
partaking in some of t he incidents of bailment of a thing, locatio rei, while

others of its analogies are more akin to the relation of master and servant.

In London the rights and liabilities of cab proprietor and cabmau are

fixed by the Metropolitan Hackney Carriage Acts,^ as interpreted

by a series of cases. The first case to he noted is Morley v. Duns-
combe ; ^ where the Court of (Queen's Bench held that the arrangement
between proprietor and man, that the proprietor shoidd receive a certain

sum and that the man should keep the excess of his receipts over it,

constituted " clearly an arrangement between the defendant and thv,

man as to the mode in which the wages of the latter should be paid."

The same question was raised in Ponies v. Ilider.^ Plaintiff, while

travelling in a cab of which the defendant was the proprietor, lost his

luggage by the fault of the driver, and sued the defendant on a contract

to carry the luggage. Defendant contended that he was not liable,

because the relation between himself and the cabman was that of

bailor and bailee. The Queen's Bench, however, held that, under the

Acts of Parliament, the driver was to be considered the servant or

agent of the proprietor, and decided in accordance with Morley v.

Dunseombe.

Folder v. Lock * differed from Powles v. Hider in that the action was
by the cabman against the cab proprietor. Plaintiff was a. driver upon
the same terms as those proved in Pouks v. Hider, and was hurt in

consequence of the horse running away. A verdict was given for the

plaintiff, with leave to move reserved to enter a verdict for the de-

fendant or a nonsuit. The Court was divided. Grove and Byles, JJ.,

holding the relation between tlie cabman and the cab-master to be that
of bailor and bailee, and the master liable ; while Willes, J., considered
that the case came within Ponies v. liider, and that the relation was
that of master and servant.^ Pouies v. Hider was distinguished, by
the majority of the ('ourt. on the ground that the Metropolitan Hackney
Carriage Acts referred only to the relation between carriage proprietors

and people generally, and were not to be construed to alter the relations

1 1 & 2 Will. IV. c. 22 i 3 & 4 Will. IV. c. 48 ; G & 7 Vict. c. 86 ; 10 & 17 Vir(. .-<.

M. 127 ; 30 & 31 Vkt. c. 134 ; 32 & 33 Vict. c. 115 : 51) & 00 Vict. r. 27. What is

u. " hackney carriage " U cimMiiliTcd in Hawkins v. Kdivardu, [I1H)IJ 2 K, B, WX Hy
G & 7 Virt. c. 80, B. 28, where the driver of a hiuikiicy uarringe by ciirclpssDcsH or wilfi'il

niiubohaviuur causes hurt or tlainage to any [wrtton or property in the utroet or highway.
ajuHticcnmy, on complaint, adjiitige atiumof not more than £10 to the party aggrieved
to be paid by the proprietor, who may recover the same from the driver.

3 11 L. T. (0. H.) 199. 3 « E. a B. 207.
* ( 1872) L. R. 7 0. P. 272 ; L. R. 0. P. 751 note, ilciition iti made of theae chmch

ia Smith V, Bailey, [1891] 2 Q. B. 40a
< "Speaking for myRelf," says WillianiK, L.J., 6'-((c^ v. R. Bill A A'on, [11(02]

2 K. B. 41, "in spite of the great authority 1 1 Wiiics. J., the diswnticnt judge in thut
caw. T ngrcti with the reaHonine of the majority of the Court, n» did C-ockbum, UJ.,
in the c.if« ol V, nabka v. 6m>lh.'
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botwec the cah-martpr and t).c cabman. The cffc-t of thi, ..,„»

ntheiropi„i„„, upon iU'ut ifh^ilteh^rreX,^^^^^^^^^
the cabman was bailee were not satisfied that it fXwelTerssari^v

Court followed the decision in Poirlfs v. Hider Cockbnrn f • T V

JSi)!^h:srofr;.tX':^tri^^^^

£fd«^^Sd^i--rstaS
act STdrive"-''*'

" '^ '""''^' ''^ P-P™'- -PO-^b^Tt^^^

7™ In many cases the effect of the statutes is to createTe reJat mof master and servant-indeed, is sufficient to raise The presumot o^that that ,s tbe relation in all, but not to create the relatTonTn alland a case where he horse and harness arc not supplied by the cabproprietor is not within the Acts,
"ppueu oy tne cab

In Kitu, V. r^mdon Imprmxd Cab Co.,^ however. Lord Esher M R v
Public2 enl^tlT^*",,""' ^""v."'"™"

""" l-y virtue of tieAc" tie tZJnpublic are entitled, whether as between the proprietor and the drive? ,'."""'«'"''

1 L R. 10 C. P. 00.

M^Dsyaam
• 2aQ.B, i>.2«,.
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the reliilii>nsliiii of master nn.l servant exists or not, to saj- Hint so for

as the publie are coneerned that rehition»hip must he deemecl to exist."

Lindley, L..T., suggested a distinrfion savin.; King v. Spun: " I will

only add thrit the repilations as to what has to bo registered and

accessible to the pnblic seem to be bused on the supposition that where

a proprietor allows jiersons to drive his cabs in the public streets, such

persons, so far as the public are concerned, are to be deemed servants

of the proprietor. All the eases, except Kinii v. Sitnrr,^ are consistent

with this view, and that case may be distinRUishable, thoURh the

distinction mav not be a very broad one, for there the cab only was

hired by the driver and the horse was his property." This suBgestio.n

Km, V. was seized upon in Kmi v. Ifenrii ' as distinguishing that case from

llrnrg.' King v. Lmulnn Imprmrd ('nl> Co., and identifying it with King v.

Spiirr. but was repudiated by the Court of Appeal. " It is evident,"

says Kay, Ij..I.,' that the Loril Justice did not think the distinction

, sound one "
; and I.ord Esher. II.R., added :

" It must bo understood

that we are all of opinion that King v. Spun has been overruled."

The trend of the cases was recognised as concluding the law in

Oali, r. B. dales v. B. Bill li Sm " ; " I)y virtue of the provisions of the Hackney
BUI d, Son. Carriage Acts the cabdriver must, as reganl^ the general public, be

'

assumed to be lor all purposes the servant of 'he cab proprietor." In

the case before the Court the dispute was wheth.r a mother who was in

partnership with her son as a cab proprietor, but wno was not registered,

could be brought within the scope of the Acts. " It would be a strange

thing," says Romer, L.J.,' "it a cab proprietor whose duty it was to

obtain a licence could by disregarding that duty and illegally carrying

on his business without a licence, escape from the liability to which

he would have been subject it he had performed that duty."

Sammnry. The law as to cabs in London may therefore be summarised in two

propositions

:

( 1

)

A cab-master stands to his cab-dri-er in the relation of master to

servant wherever any act is done in the course of the cab-driver's

business which causes any injury or liability to the outside world."

(2) Between cab-master and cabman the relation is that of bailor

and bailee.'

2. Hire of Labour and Services.

iMaiioopm: We next consider the second class of bailments for hm—Uxmlio,

crniiuflio operis,' or the hiring of labour and services. This, wo have

already seen, is divided into (i) lorntio operis jacienii, (ii) loratio

1 8 Q. B. T). 104. i [ISMl I Q- B. 202. ' Lc. 29(1.

4 [lOO^lZK B 38 ''
'

B PoJcS V. Hi'dcT, "fi E. & B. 207 : VcnaUes v. Smilh, 2 Q. B. D. 271) ; King v.

London Improved Cab Co., 23 Q. B. D 2S1. .^^ „ «a ^^^.

ft driver has accidentftlly injum. et lamp in London, hif! employer is not Imblo

for the dnm.igo done under «eo. : o Metropolis Muniittfrnent Act, 1855 (18 & !9

Vict p 120) r Harding v. harica mus, 5 Tiinca L. R. 42. Ctyaial Palace Dtslrtct

OasCo.v.ldri8,MJ.V.452. Thci.. uoniBdirectedngainstanypersonswho onrplr^sly

or acddcnfally brenk, throw down or damago " any street lamp. Sec. 58 of 57 Geo.

III. c. xxix. was limiltti to daningo done " wilfully or earelenKly." Jiaylm v. Luiloll,

L. B. 8 C. P. 345, was an action against a hackney onrrinRu proprietor for not securely

carrying cortjvin iuggago belonging to a person who had hired hiw cart while plymg

for hironndfir the management of dofendiint'si-crvant. -^ K-
t ,» i

fi Sohm.Inst'of Roman Law (2nd;ed.KnE, (mnfi.), 420; Hunter, Kom.in I^w(3r(l

oil.), 5U-5Hi. Lucalm, cmidutli- Sjx n'.^ was s^aid tti hv nufh- [Tf ai'-r-t-rri'-m }Hiv^
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nperia ni^rcinm fvhrniiannn. First, tln>n, as to lucatio opens fnciotdi.

This aj^iiin is divided into two kinds—(.1) tlie hire of labour, or loralio

open'ft faciendi strictly so railed
;

{!i) htcatio rmltxHw, or tho receiving

of goods on deposit for a reward for the rustody thereof.

The conductor operin, in the Roman law, must exeeute and deliver

the opus according to the .tjM-cificationa, and ho is answerable for all

defects, whether due to liis own want of skill or to that of his workmen.'
This liability exists till the a'feptiitu-o and approval of the work by the
locfUor.^ If the work is destntyed before completion, the •„nductor is

entitled to payment so far as he has gone, unless th'' contract is per
averaioncin.^

The locator must pay the merces agreed on if the work is satis-

factorily executed ; but if misled as to the price, he may withdraw
from the contract.*

(.{) Bailees for the hire of labour or services. (,I) Hire of

A distinction must here be taken between the present case and labour or

those wc have before had to consider. In the case of the hire of labour
'"^"^*'*-

and services the bailor is to pay the hire ; whereas in the case of the
hire of things the bailee is to pay it.° In the former case the phrase is

Res facienda dntur ; in the latter. Res utenda datur.^

In the civil law another distinction was taken with regard to the opera iUi-

hire of labour or services, between operw iUiherales, where a man works *«^t^*'* and

in consideration of pay ; and operfV- liberaks, which are not the sub- /Xr^*-*
ject of hire, and for which the person requiring the services paid an
honorarium.'

A difficulty has sometimes arisen in determining whether a con- Sale of goods

tract is for the sale of goods or for work and labour. Lee v. Griffin * 1"^*°'''' "'"'

prescribes the test of whether when the contract is carried out it will
" "''

result in the sale of a chattel. If so, in English law, the action cannot
be brought for work and labour. If, on the other hand, work and
labour have been done which result in nothing that can be the subject
of sale, no action can be brought for goods sold and delivered.'*

First, as to the position of the bailor in this relation of foca(/o Duties of the

opens faciendi. Story,'" following x'otliier, sets out the duties on the l'*i''o''.

part of the employer in the Roman law under the following four heada

:

(1) To pay the price or compensation.

(2) To pay ' n all proper new and accessorial materials.

contract wna for the job fit ft fixed price. P€r aversioncm, c'esUii-dirr m hloc pour un
find et mfmc prix ; Pothier, Traitc du Contrat do Vente, a. 3flH ; Pothicr, Truitu dii

t'ontrat do rx)uage, noa. 4tir>, 430.
* D. 19, 2, 25, § 7 : Qui columnam irnnaportandam conduxit, «i ca dam IrMitur aut

portaliir, ant reponitur frncta sit Ha id pericvfiim j>rceslal, si qnn ipfiiits commquc, quorum
opera vltTclur, ruJpa aceidrret : culpa autem abnat, ai omnia facta aunt, qum dUigcnItssimus
quiaqne. oiii^fri'aturus juiasKt. . . . Idemguecliamadcalcrasrestrnnafirripot'at. Forlho
1180 of didgcnliasimua her. sco Jones, Bailni. 87. J>. 19, 2, 13, §§ >, i\.

3 1). lit, 2, 24, pr., but /Wrs bona exigit at arbifrium tale praattivr quale viro bono
ronvenit.

3 D. 19, 2, 3ft, 37 ; or by vi natura'i. I.e. 50. 4 I). 1!), 2, 00, § 4.

6 Vogga V. Bernard, 1 Sni. L. C. (llthcd.) IM. Seo also next note.
8 Pothier, ,Traiti du Contrat da Louaj^e, n. 3!)3.

T Mftynz, Kl^ments de Droit Tlomnin (2nd ed.), vol. ii. 200.
9 1 B. & S. 272, explainins Clay v. Yalcf, 1 H. & N. 73. See Ibo jiidgmcnt of

BeanMey, J., Gregory v. Stryker, 2 Denio (N, Y.). 028. Cp. D. 19, 2, 31.
The teat lulopted liefrre the decisirm in ttio text wivs whether work and labour

are of the es.senco of the contract : Clay v. Yates, 1 U. & N. 73. Up. Alkinaon v. Bell,
8 B. A G. 277.

10 BaiTiii. S 42.% HUtiff Pothier, Traitc^ du fVintrat dn Tif.iiaffO. n. 405-UO. 436.
437; I Doraat, bk. I, tit. 4, g 9. Uell, Principlea of the Law of Scotland (9th ed.), 102.
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Detitniction

of article

bsilnl

pemlinp;

c-oinpletion.

(3) To do everything on his part to enable the workman tooxeiute

His engagement.

(4) To accept the thing when it is finiBhetl.

To these he subjoins, quite superflously, on his own authority :

(5) To be honest and observe good (aith in his conduct. (This is

an incident of all contracts.)

> (6) To disclose defects to the other party. (This is included under

the preceding head.)

(7) To conform to the special stipulations contained in the contract.

(This is not only included under (5) but is of the essence of the contract.

)

And he winds up :
" These duties are formally treated of by

Pothier/ and they seem ao clear upon principles of general justice that

the common law could hardly he deemed a rational science if it did

not recognise them "—a conclusion that must command universal

assent.

There has been much discussion on the effect of a destruction of the

article bailed pending completion or delivery. The sum of the results

arrived at, after much conflicting and philosophical reasoning, may

be stated as follows :

If, while the work is in progress, or at any time before the time

when it should be delivered to the employer, the thing, which is the

property of the employer and upon which the work is being done.

peruhes by internal defect, by inevitable accident, or by irresistible

force, without any default of the workman, the workman is entitled to

compensation to the extent of the value of the labour actually per-

formed on it, unless his contract import a different obligation ; for the

maxim is Res j>erit domino.^ If the workman has employed his

1 Traiti du Contrat de Louagc, 405-417.
, . „ . ,

a 2 Paraona {8th ed.). Contracts, 131. Soe nnfa, 7ft7. In the Roman law this

maxim applies only to the contracts of muluum and commodalum. In 'mptio-vendiUo

the rule is as in English law. Cum autem tmptio el ivndi/w toniraela fit . . . perieulum

ret mndila stalim ad emptorem perttnel, tarn tlsi adkv^ ea Tea emptori tradila non ml.

Quidquid enim BtM ddo et culpa vendttoria accidit, in to venditor aecurus est :

Inst 3, 23, 3. Bayley, J., thus states the English rule :
" Where goods are sold iinil

nothing is said as to the time of delivery, or the time of payment, and everything the

seller has to do with them is complete, the property vests in the buyer, so as to subject

him to the risk of any accident which may happen to the goods "
: Bloxam v. Sanders.

4 B & C M8. Bugg v. Minctt. 1 1 East. 217, per Lord Ellenborough, C.J. :
' Every-

thing having been done by the sellers which lay upon them to perform, in order to put

the goods in a deliverable state in the place from whence they were to be taken by the

buyers, the goods remained there at the risk of the latter." Tenant covenantmg to

repair damage by fir* only excepted, continues liable to payment of rent notwith-

standing the premises are destroyed by fire: IJare v. Orotfa. 3 Anstr. C87. If be

covenant without the exception, his duty is to rebuild : linUock v. Dommilt. T. B.

050 A tenant at will is not liable for general repairs, and a fortiori not to rebuiltl

:

Ho^selaU v. Mather, Holt (N. P.) 7. The rule seems to be
:
when the law creaK-s ,i

duty anu the party in disabled to perform it without any default m him, and he has

no remedy over, the law will excuse him ; but when the party by his own contract

creates a duty or charge upon himself, ho is bound to make it good if ho may, notwith-

Htanding any accident by inevitable necessity, because ho might have provided against

it by his contract : Paradine v. Jane. Aleyn, 20 ; and an anonymous case m Dyer.

33 (10) On. Sale of Goods Act, 1S93 (5B & 57 Vict. c. 71), bs. 20, 33; Benjamin.

Sale (4th ed.). 057; Ohalmen.. Sale of Goods Art, 1893 (flth ed.), M.

Brtelcnock and Abergavenny Canal Nmigation Co. v. ^"'f*''"'' « T. R. 'iM;

Hinde V. Whiiehoiue. 7 East, 558; lUfirtineau v. AifcA.jw?. L. R. 7 Q. B. 430. Fhc

maxim Res verU domino is considered in the House of Lords m Bayne v. Walkfr, 3 Dow

(H L.) 233 Lord Eldon, C, there says. 245 :
" The meaning of this is that where

there is no fault anywhere, the thing perishes to all concerned; that all who are

interested constitute the dominus as to this paqiosc ; and if there is iio fault anywhrro

then the loss must fall upon all," that is. the loss must lie where it falls. In Paine v.

MeUer, 6 Ves. 349, the completion of the purchase of a house was postponed from defwls

in the title While the matter was still incomplete the house was burned down. ^ et
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nwn niatprials, says tlio snmc aiitlioritv,' na nrrcssnrinl to tluwf. of tlio
employer, lie is ,.|ititlcil to ho paid fur tlicm if tlin tiling perishes licfore
It IB eonijileteil.

Dell ill liis riirn.neiitiiries,' has rediieed tlic linv on this siiliject to Bcir, rule.
three rules, whuh iire incepted liy the authorities as a satisfactory
eompeiidiiiin of the law :

(
1 )

If the work is independent of any materials, or property of the
employer, the manufacturer has the risk and the untinishc.1 work
j)erishe.s to liim.

(2) If he is emiiloyed in working up the materials, or addin" his
labour to the property of the employer, the risk is with the owner o"f the
thinR with which the labour is incorporated.'

(:i) If the work has lieen performed in such a way as to aflord a
defence to the employer against a demand for the pric'e if the accident
had not happened (as if it were defectively or improperly done) the
same defence will be available to him after the loss.

" Thcso principles seem also well founded in the common law, \|iprovcJ liv
and will probably receive the like adjudication in each of these cases «''"y-

whenever it shall arise directly in judgment." '

Prima fane they apply to th.jse who enter into contracts for doinir bi ,clb„rn Twork and supplying material. Blackburn, .J., however, points out in in'-4,,p/,*;v.'
delivering the judgment of the Exchequer Chamber in .Imilehii v "'""•
Myers,' that there is nothing to render it either illegal or absurd in the
workman to agree to complete the whole, and to be p,aid when the
whole is complete, and not till then. Then, in the event of a fu-o
destroying the incomplete work, the workman must renlace it. Ander-
son V. Morice ' is in point here. The property in the cargo in question
there did not pass to the purchaser before the loading was complete

;

before that happened, the ship on which the cargo was being loaded had
sunk, and the property never passed out of the vendor. The purcdiaser
consequently was never in peril, and thus had no insurable interest
Had the loading been completed the result must have been otherwise.
Ilio piinWr was hi-lii bound, irnj the omi.«ion .it llio vcnji.r t.i roii.-«- tlio ii,.„,r-mm winch cjiurod on tlia day Ikcil originally for ,.„in|iloti..n n„„lo no dillm.n.o.
In r^,m,. Dcnm-. 1 E. * E. 474, though Iho Inndli.rd had i.wun^il. thp t.-nant wasl^.ldhoimd to ).;iy hiH ront during reiiwUtt'iuent, and not entitled to liau- tlie insuran.omoney Jnid oiil cm the land. See the mile t . ChuiiIhII's J.ivi's of llie Ch iiii.,.I]„r„
vol. VII. 0111, ciling Sugdeo, V. 4 P. (2nd «d.) 33.1. ;.„<(, v. Chnlh.im. 1 Sim Ur,'
neither has .na lomviit any equity to compel Ihe lan,ll,rd to reljuild. Ihoui.li he ho«
reeeiveil |''«"™™ mone.V; K.iyn,, v. Prulo,,, IS Cli. I). | : /Vio-nii ,l,,„,m,iec Vo. V.
.S,..,«r, U1I05J 2 It B. 763 See the Sooteh eaae,, „f -/„ri v. (/io«,e,e Au^mnc, Co..
1 .M^u-.,. (.V H. L.) 0U8 ; J/7n(jre v. Clou,. 2 Rettie, 278 , ttidm,iLa v. C„„.„j good
I riulm ol humlrttmhtn. 17 Rettie, 803 i Brtmr v. Dunmii. 20 Rotlie 230

t Pothier, TruitiiduContratdeLouagcn. 433, mionted by Story Bailiu S4-irt
» 1 Bell, Conim. (7th ed.) 480. Cp. A7n(,re v. C/Jie, 2 Re'tie, 278
3 Applrbs r. Mym. L. B. 2 C. P. 051 ; ep. Menclane y. .Uhauy,. 3 Burr. 13(12 •

njirll v. .ITaumau, I Taunt. 137 ; 2 Kent, Coram. 591.
* Story, B.ailm. § 420 n, § 4.17.

.l.*/.m, hdndge, [lOOlJ 2 K. B. 120. Sale o( Goo,l. Aet, 1803 (50 4 57 Viet, ef 71),

I App, Cas. 713. " Merehants. oeeording to my cxpcrienee. attach very great
weight to a Htipulfltion as to who in to insure, as ahnwing who is to bear the risk of
i ™ : per Blackburn. .1., Allimn v. Brilal Marine tntiinincc Co.. 1 App. C'a« "ill
iipprovod by Urd belborne. in Aiidinm v. Morirr. I.e. 74». MutUoui \ Manotrt
1 raunt. 318, laid down that if a |ier.on eontr.icts with another for a chattel which ia
not in CTisteece at the time of the contract, though ho pays Lira the whole value in
Iv-anoe, and the other proceeds to csocule Ijio order, the buyer acquires no property

111 tho chattel while nnHnished in the hands of the maker. This was d.iiiblivl in

I.'!7» n •=",:„' """'• ^ ""«• '™- ^'^ '"''° '» •<• R- « W- "''" V. liannula.

vol. II. .

I ll
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PiitieNoril

liiiliility.

Nr\l , (if tho (luti('"t (if tlio hfiilee.

Ifi tliin spfcioM (tf ImilriHMit cvrry m;iii i-* pri'suincd to txwHt'SM tlio

(iniimiry skiil n''iiiif*it(! to tin- iliie cxiti i^c (tf the art or trn-lo wliiili lie

a«rtunu'M. .S'/(ojn'c( iifriliiiin nrlis.* Imprrifin iiil/}fr au-.iitiirrtilitr.'

Thus wluTt'ii tuiliir r.'crivcs tlotli tobu iimde intii n ci'.tt, or u jewollor

u jtrctiuuH stdtn-' to imlisli or to cut, eatli of tlu-iu i^ l>ouiul Ut tl<> the

work n'fjuirt'il from liim in the rourso of \m buMirieas in u workmanlike

manner. He is reiiiiireil to I)estow ordinary (lili;.'enro, and that rare

and prudence whit-h tliea\ erage prudent man takes in his own eonreriw.*'

For the contraet is for mutual benefit ; therefore the Imilec is not

anawerahle for sHjfht ne^jlect, nor for a loss hy inevitable accident or

irresistible force, or from the inherent defect of the thin;; itself, unions

he took the risk on him elf ;
* ho is only answerable fi.r ordinary

neglect."

There is one exeentinn to this rule. Though the bailee is bound to

exerrise care and skill adequate to the busines.i he undertakes only.

and if the thing entrusted t() him perish without fault of his the loss

'.vill be the bailor'tt, yet, where the delivery has the effect of transferrin};

the property, the result is different. On this point all the commentators
cite " the famous law of Alfenus in the Oijiest " :

^ If an in^ot of

silver is delivered to a silversmith to make an urn, tlic whole property

ia transferred, and the employer is only a creditor of metal cfpially

valuable whicli the workman engages tcp pay in a certain shape, unless

it is agreed that the specific silver, and none other, shall be wrought up
into the urn.'

This rule was sought to be applied in the American case of Seifnnnir

V. Brown.^ A quantity of wheat was sent to a miller to be exchanged
for ilour at ihe rate of a barrel of flour for every five bushels of wheat.

The miller mixed tlic wheat with the mass of the wheat of the same
quality belonging to himself, and, before the flour was delivere(!, the

mill, with all its contents, was destroyed by fire. It was held that,

1 PoAt, H\H. PothiiT, Traill- du Coiitrat »U- Lr)iiii;{<-, n, 42.'.

3 U. M, 17, U2: J*i)ttii<T. 'IVuiti'du (.'ontrat de Ixiiimo, n. 42.'>. 42«: ftll. IVin

cij.IcH of the L.iwof Scntliirid {Wth cd.), l(Xl-10H ; I Bell. Comni. (7th ed.) 4811, wli.iv in

a note it irt siiid :
" There i» n H)tet'ial law retativp to ' ii;tiorant HiDcthiD, who tlimw

ijnifinuico (tnd dninkvnm .NenpillJM nndcnikeH nieirw liorniM I lirnw whoyti in theqiiirk."

It in eniifted : (1) That ii ciiiilh who shocM in tlie qiiii k whiill pjiy tho cost of ilit-

honto till he I* hivltf ; (2) Thit lie sliali, in the nic iiilimp. tind n hnrm) foi- tht* jonrnvy

;

(inil, (3) That if the horse will not halo the tmiith fhiill jmy liiii price to tho owiiir.

l47S,c. 11. 2 Act. Tarl. 119."

3 I). 10, 2, 9, § fl. (Jothiifred'H note on thia pnjiM.iK^' i;* : Imfrilua avtim vmii
yTtrnumitur in eo, in quo acmd probfitttJt f^l imiuslriir pliini*, iU Advocalns in j'ufiri-

fitibiM, negotiator mercainritm mntriculas adtrrijitiu.

4 D. 19, 2. I.%§ii5,0.
6 Story, Itailm. Sjj 4U, 4S7.

" T). 19, 2, .11 Story, Biilm. § 4.19, where tho refercnoep are given. Jiuio.i. M,iil.

mentn, 102, AlfcniH, who wan a tihoomakor, and afterwanls turned to Im; ii jnri--

ooni'ult, in nieutioned by Horace

—

Alffn>M mfrr omni
Ahjceto in«trinnento nrlia dauaaquc luhmin,
StttoreTttt ; aapii-tiaoijcris sienpliinu-njiitnii

Est opifex a')ltt3, tie rejr.

Satire.", bk. i. sat. .t, 130.

There is an nrfiole on bim in Hayle'a Dirtionary. suit nom., nh» in tli** prrf/no fo

Pothior'a PandiTts wlii-ri' !* iiii (ici'oiint uf all tho jnristM whose cpiiiiona are refenvd

to in the X)ipfst.

7 The nilc^- of the Roniiinlawa.s to the etTivt of the union of thiiiL'" iip:irt from tbi'

intention of the owner in the traaxfer of pniperty, are luvidly oxpkiniHl in a note on

, iiiHl. urIioiii.iuLt** (2n.l..t. IJ.^. ir.m-.}. :)t:<.

9 Johns. (Sup. Ct. N. Y.) 41. There i

"•.irFons Contract!- (filb I'd). 111.!.

I very full note on tlK-
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n« I i-ro mis „„ f,„ilt or ni.nlil-i'nr,. impiitaM,. to !],.. ,„i||,.r, 1,,. wn» not
mpniiHilMP f„r tlio l,„s. „„.l llml tl„. ,,r„|„.rfv w,,h n.,t tran.,f,.rr...l,
Shirv. J.. liow,.v.T, in /(«//«,„ v. .I/.,/./,' ,„,isi,l,.r, llml IhUra
\m Kuiiportcd otlionvi-... f Imn mi tli.> j.r I tlmt, tliiT.' w.i» a
of tlio »h™i III III- liruuncl into lluiir, or ,i /,

unil tluit Ihi
nilii,

I'Tiinnot ii'iffum

litlilmiMlt •'"rv-

imrt nnist Imvi' l.,',-ii of opinion tlmt' th.' fiil. .11.1
not pr..v» n rale of the. wlio^t or uii ...n.liunf... .,f it for Hour at «.,
mnny lm»li..|i per hiirrol. Ki-nt, t.io. ,li,:,pprov..^ the ,l..,ision '

An.l Rnmnnn. .1 in •S',,, ,7/, v. rl.,rl.--< ,„., ,|„t .,„., ,l,.H»i„i, «-„,.,„„,,,V rtuallv o,-,-rr„l,..l ,n ll.ml v, ir,„. 7 Cov. TM, an.l «,.,• p. IM. „„t..,
;","

The case ,,l Slmojhlr, v. «,r«,, I K.uiil. (Va.) R, :l. i< niii 1, like
Spjimour V nruwn. Tli.'y were liotl. ..ar.l r;is,.,, u„,l have innle Imi.I
prerodenta.

The < as,, of Sr,/„n,ir v. /},„„•„ hi-m-t. then, out of the wiv, the
ilMtinetion IS a plain on,., anil is ilearly put liv Coweii, .1.. in I'irrrr v. ni.,r, v
.v*/-«/-

; where Io;!H were ,l,.liv,.rej at a s,iw-iiiill on t„e teriiu Ihil *'""'<
tlieyali..i.h he »a«-n into l.oar.h williin a »pe itiiil |i„,e, an.l thateu-h
party »houhl have half the l.oanls. After .h.livery. n portion w.h
nann an.l the Haw-niill propriet.ir (the miller, a» lie i< .-alle.l in the
rep.irt) .onvertml Imth l.oar.h ami loss to hi^ n.e. The .pi..<|i.m was
whether trover was prop..rly l,r.,n^ht. '• lla.l," savs the leirnedr.w™ f,
juilae. the e.mtra.t hy the p.arti.'H la-en .„ f .,ale, a« if th.' ih^feiuhmt j.i.lOT.'ni.
ha.t taken the lojj.^ iiniler a pr..Miise to n'tiun h.,ar.ls i.en.Tallv of eiiu il
vollle to one-lmlf of the hoar.l.s t.) he ma.le .,ut ..f them, thi- .l.vision
of the jiKlijc would have I„.,.n errone..iis. n„t this was not the ease
I he plaintifl (lelivereil his lo^s to the flef.'n.lant, wh.i was a miller to
ho nianufaeture.l into hoar.ls-a spe.ifi.' purpose, from wliii-h ho hail
no riRiit to depart. On eompl.-tinK the inanufa.tiire, he was to return
the speiific hoards, de.luotin;! oiie-halt as a eompensation for his
labour. It IS like the ease of sendin;{ grain to a mill t.,r the puriiose
of being ground, allowing the miller to take suili a share of it for toll
Tli..ys not a enntraet of sale, hut of bailment - /.w^iV, nprna /m-ii-mli'
I he bailor retains Ins general property in the whole till f h,. nmnufaeture
IS completed

;
and in the whole afterwards minus the toll. The share

to be allowe.I IS but a compensation for the labour of the i.unufaeturor
whether it lie ono-tonth or one-half. Thus, in ro«/ii» v Fiirim '

it
appeared that ForI.es furnished certain timber to one Kent which
ho latter was to work up into a stage for the Commissioners of
the Vietualhng Ofh.e, he t.i re.-eivo one-foiirth rf the clear profit
and a^uinea per week on the work being don. . This was holden to

' :l Mason (U, H.) 47S. -ISO. St.iry, liuilm. jj lii:l-4..

5 21 Hen.l. (.V. V) S3. Thr Vm„u of the St,il, „f V.rni.mt „,.,...« I„ he „t n
'':''""•"'",'."'".?"; ""^ '" "Iili"l>l '.Vv<.».«r V. Ilrnwn wilhii, ,l...;ri„ri„li,.|i.,n : .W,* ,

,',..•?" *' '''•, '*'"',"' ' *'"'• -- VI. 347. Tl,i» l«lter u-,,.. „ <„»o «h.T,- Ihe
. •l,K..<,.,n w.,,. o fc™,, .hoc,, " tl,„ fall „„„, „( ,h,„ ,.„„„, „„,, „,t,„„ ,1,^

;
1" l"

"°1',)''"™,'" B'";l, »» lh<T .,r,.." It .V... hd.l ll,al !!,„ ,,ro,K.rly ,l,d i, .t v,..t i„

,.'."i""L"''' ^'l'
",

''''Sr'
'• *""''• - ^•"" I-"*'

*) "-'.'I. » an intc,«li„B

»»r 1, 8110. onii tl,o bill f.,r npiinns it «»« S7SJ. Wtal it yim t.ik«n in ewnlLm

7.T .i'","^,."^
wam-ont artirlo deliver, it t„ ,u„al,<,r person to bo r..,«.irSl

.....J ronoratod by Iho l„l>,.i,r and nm-iia!, „[ il,.,. hitrr. ,ho i.L|..|ly ,„ li„, ,„id,

:,k!i;;. irs"'";?,.;'!; i™''";"';',;" "", t'v"''" ?,"«'" ""'• "'i '' '" "" i"««
. !^, . n

jli.Igiilont of Ho:ml-^'.-y. ,1.. is well worthy of [..'m.-al.
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lie a Imiliuont Ipv FnrlH*«." Aftir citiiix n tump, Unrkrr v. Hnljcrtn,^

th»' li'rtnicd juiluw "ontimien :
'* Nrarly all the bot)kii roncede tlio

OiHtiiR-tiim laid tinwii in Joix-m on Duilnit'ntM, lUi. hftwci^n an ohli-

Kution to roMtoro thf H|H'riru' tliiriH and u powri ur nocoRsity of

returning utheni oquiil in valiK;. In the first riiHi-, it in a ri'^ulnr

hailmrnt . In the spcomi, it iKvoniPs a debt." '

The nanio view wiin udnplpd liv the I'rivy Council m ,

' ath Aus-

tralian Imurnnfe Co. v. Handell.'^ * 'i>rn was ifcponitpd l>y i-'-icn with
' a niilliT tu Lo Htorect »nd UHod an )>art of the current ruuKUniahle Bttn-k

or enpitul of the inillcr'tt trade, and was by him niixid with other corn,

Buhjert to the riyht of the furnicrs to chiitii an e<iuttl <|uantity of corn

of like ()uality, thoujtU not nny pnrlicular corn. The Judlriul Com-
mittee of the Privy Council held the dealing to he a sale and not a hail-

ment. Their opinion is thus Bunimed up :
* "It cumos io this, that

where goods uro delivered upon a eontrart for a valuable tunsideration,

whether in money or luuriey's worth, then the property posses. It is a

sale and not a Ijailnient.' In the case of mixture by consent, the

identity of the specific property of nuh who constrits is no longer

ascertainable, and the rnixe I property belongs to all in cornnnui. It

may perhaps be regarded, under special circumstRnceit, aa the case of

|>ersons having a common property, and if t!iey all concur in a bailment

of this property, all may require a re-tlelivery of what they have so ])ut

in bailment. It may bo that in such a rase each might chum separately

to have an ali<pint part of the whole restored to him ; but here the

current stock was, from its very nature, liable to be changed from day

to day both in quantity and quality. The delivery was not for the

Eeculiar or primary purpose of storage simpliciter, as in the case of a

ailment of property to be returned to one bailor, or of any part to one

or more of several joint bailors ; but the wheat was delivered by each

fanner independently to be stored and used as part of the current stock

or cay)ital of the miller's trade. There seems to be no ground upon

which a banker is held not to be a trustee, or a banker's current capital

not to lie trust property, that is not applicable in piinciple to the ease

of the miller and his current stock of wheat, which is his trading

capital." "

1 8(!rmil. (Mt'.)lOl.

8 AnothiT iniMHUgc of tlio jutlmix'iit mny bo roiwoduwd h.?re, " I am of opiiiiuri,"

miyi* t'uwfii, J., I.e. 31, " tlint wlwri u iiiiiDiifucturer receive* goods for the }tnriM»Hc ol

iK-ina wnnight in the coiirNf nf liiit tnuK', the contnirt ia entire ; and, withoiit a sti|iulrt-

tion to the conlrnry, he hii« no right to dcmund imyiiiont iiutil thu worL m iom|ili'ti'.

A fuTtiuri ho has no riplit to turvu out iwiymeut for himself without i-onMiiItinn {\w

biiilur. A miUeriHPntilied to tnkc toll from your irri^t, on grinding it J but lie chmwiM

to grind only a. p^irt, and then sell the wholo. lie is not entitled to his toll for what
lie actually ground. It is like the loiumon Ci'Ho of & man undertaking to I;tbi.iir

during •* certain time, or in finishing a certain amount of wor for ho much. Till ilie

labinir be i)erforme(l, he ciin eluim nothing." t'li. CuHcr v. . veil, 2 Km. L. C. tilth

od.) 1.

3 L. R. 3 P. C. 101, diatinguiBhed in In re Williams, 31 V]>\\ Can. Q. B. 143, {where

the eni,'iigcmcnt wim to dehver a biurel of Hour of a t^pecihed quantity for ho many
bunhels of wheat), on the ground thut nothing remained umertuin except the price.

» L. R. 3P. 0. 113.

5 Sec Folci/ V. Iliil, 2 II. L. C. 28. The ease mny occur of th© purehaso of a certain

definite quantity from a larger body ; when by the English law, in general, the rijiht

doea not puss till the vendor has niade his selection. " If I agree," says Boyley, J.,

" to deliver a rertain quantity of oil as ten out of eighteen tons, no one can say which

p)»rt of the wnoie qu:mtity I have agreed to dehver until a selectioD is made. There

ia no individuiility till It is divided "
; OiUett v. IIHI. 2 Cr. & M. 630, distinguished in

Kiiiytiln V, ir<//trt, L. It, 5 Q. B. Glio ; Catiiiib,M v. Mersey Docks and Harbavr Board,

UV. B. N. S. 412. The American law does not Btomt' coincide: HiuacUv.Ciirrimjtoii,

42 \. Y. 118; Wa'droa\. CAuvc, 37 Me. 414 ; 2 Rirsons", rnntneta (Sthed ), 137.
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M12 NK(}|.i(lKN( K IN l..\N\' |IHH)K V.

iii'hhti liailirit-iil Iff |>r<>|)frty in iiivirlvi-tl,

il • iiiii«-rrit'i| Willi ImiIiiii'iiI,'* in lhi< iiiuni

II. till- ilU'ii.o.i.i) nt lh(« (liitii'H miHoil hy
r till' witiii nf it in iiivolvtrtl uri' |>iiHt|Hiiii'ii,

I MiHitli'raiinii. Iiitl uImti' rn

Hjiit c. (Inn, '\.' aiv at [item

t.lli;{|l>ll> r<M-ltllill^ nf tli(> tfl

tlifHf ri'liiliiitiM HO fanm • :ir<'

iit.<| Hnl»>>t'i(u«>iitlv ilJHt'usNi'it in oihcr t'Minii'i'iiiiii<t,'

i/i) lliri' I'f rusimK' ijf lim nMvivii.;; n( jjimmIh on lU'iKwit Tir a
ii'wanl fur tin' ru«t<Mly tlivn'of.

TliiN i.t ttM< Hci'ontl HiiliiliviHiitn wn havi' |>r<>|H»Hi-il of tlii; Uxtttin

nf'iiiM. or tin' liirinu ( lalmur and m-rviri'H. Sir Williitm .Iuih-n.'

f«|K>akin^ of llii' liaili'c'it ihity in thin (-aHt>. .siivh :
" Ih' ih rlt-ariy

r.'«|iiiii«iltli', liki' tithiT intiTi'stcil |.aiU-f>t, l,,riinlitntrif iifyliyi-iii)' ; anil

iiIiImiii^Ii Ht. (fonniin Hi-t-ni^ io mukt) no <lil!t'ii'nt'u in tlii^ ri>H|>f< i

In-twi'i'ii R ka f»tr Iff ijtHxU for liin- aixl '/ »i„>fth' df^Hmitmn, yi't In- wko^

lilt' word drftuiU, liki> (he < m//,»i of tin- Uohiuiim, art a m'ru'rir.il t* rin.

uiid U'a\t'« till* t/«(/<7M.f it tolu'a>i«i'r'tiinf(i l.y tlu* rulo^ of lnw." '

Thf duty to rt'-di'liMT may caiiw dilli. ully. In (lie l'niu*<l Stale-

it \\iM Hovi-ral tiniL'M Ir-i'ii iliTidcd that wlu-rc a [x-rHou in tlit> tliunii t>-i

of u liitilce iindiTtaki-M to driivt-r nik-i itlr ;;oodn on di-mand. thoii^fh tln-

dfinund iimy Ik* inadi' wliori'vcr \\v. may hi' al llic tiinf, liirt uiliT to

dt'IiviT at llic |»la< t' wIrti' tlio |ii-o|)L'rty w, or ut Ium dwulliiig-hotiiic or
place of ItUHini'MN. will he Miilfi«'ii'i>t.*

To tliiN Mulidivif^ion tire to lie referred the dutirn of a<(irtti'rH of

cattle, fartorrt. forttardin^ nienlianl!-. wari-lioUM-incii, and wliurfin-'crd,

w liofte canes we now pnKeeti to teniHiiler in tlieir order,

(..) Ah t.) fj;/(WfT« o/ crlM/c.

AKiwtiiient Ms" wliere other infn*N cattle are taken int()nny jinmi

at o certain rate per week ; it Ih ho culled hecHUw the cuttle are suffer..,

i

t It ix tlini.iilt t.l(lil«^ify ft. aw likp !{• nihuii v. Wrxjht, 21 Am. St. It. 2111, wliMi
i» nil ii.iiim l«>r liri'ii h of tin- luiilint'iil nf ji corcM , linniulit iifniiiHt tlic umli-rlnitir. for

iiivli(itnt lifliiy ill Ihu tii-liviry <>l ii ili'iul l«Hly. /. /( v. /(f«M.r, 21 Am. .SI. It. H-Vl,

iii.iy In- riti'd in iomo \Mt\s «.? ||ii' I'liiliil Siiiu-H f..f |li.< |>r<i]N>-iti»i> tli-U n wjilnw i-

I'lililli'il to r<'( ovrr fur int'iitu) r.iilf>-riii;i iIh iiii <-1i-iiii'iit of <|jinitip<ii in mi ii< linn n)(iiinh-r ..

railro'iij rxiniiiiiiy for lln-ir tlclny in tlic (liOivfry of Iti-r tuixbuml'a body. fnrwitnUil ii)H.ti

nui'h niiirouif. Sec anollwr inrioun .um- iih I« iIh- willow's w'liihXn In tin- cdJitoily nf tlir

IhiiIv lif her drto.iwd hu>.ljBi»I. A'jrm.M v. f 'A-m., 2N Am. -St. It. :i7i). In KiiuliUi'l. "A
iiliil.r tin- jTotMlinii nf Ihi

.il Jau wilt iiitcriKiM! tor ii^

>lim-i-rali'«l, iji'lij^nitira olFin it

iiiliTiiri^ tlii'lii, UK lliu icrnuiiil ol

Wi). Jt. ()7. 77. Cp. jBiihwIl.
K«itlu%il> fnr fi i'i.r|iw, 34 \t\A\

> Bniliii. 117.

ilt-iiii bmly liy luw WlonKN to iin atw, iinil iw. tli. irfi

I"'

"ly l.y

If il

illyiliHiii

</-/. I., It

lirolt'i-tinti ; Ixit, wlii'llitT in firoiiiiil coiinrtTon'')

to liiimiin n-m'iiiiH in iiiii>ro|HTly nml in.Ui-intly

nn inilii'lmi'iit "
: \*t JU'e*. .1., /'(w/t v. /'k

Crimea (.Itli i.l), 2iti; riulliinnrc, Ei-p. Lftw, Utilt.

Jjiiw 'I'im.-N, 2<'t.

3 I)*« tnr »n«l Sliui'-iil, ili,il. 2, r. :iS.

» Ah to d.-tivcry H^ni-nilly. h < /»-'. n!W. In 2 Knit, C'linin. SOW, it i* xtiid :
" On n

v.iljil ti-n.Lr of (,(«. Iti<< inii.l.. il.'' d.Iitnr in ml ..iilv iliw liMrj,itl from \\\*. coninnt.
lull tin- ri^'lit o( iir..|«Tly in t\w i.rli. Ic,-. |. ndcrti] ji.niii,. to llic trfdilor. The il.l.lor

ni.y ul>.iii<l>>ii iliu j;o,kU m> t. iidcr-il ; hut, il lu- ilii i» to n-tiiiii I)Ohm'«moii nf tin

pinilw, il i» ill tlif rliirrHliT of Imilii' |o tdr <r<-ilili.r, mill lit hiH ri^k mi<l ixin hit."
A" to bftilmcnt of >\ coiit ili^livcml to Hip w^iitrr wliili- iliiiiii^' iit ii Hftminint : I'll-.-n

V. A'lco/*, 11W'J41 1 y. H. Il2;an.lfur tlH'iiabililywlitrCiii.Hit ispiil in llic |.liuf winn-
wmIh wtn- onliniirilv inil in the din in u-room of i ;i |int(-l : ifnhard v, Buth, [IN'.ittl

2 y. B. 284.
•

L J
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1 III.- 1.1

An.1 \»'

neittum," sayn Tomlin,

uttM-ln-Ilsts tli.it f,,,.,i tlu-

[idi'

!>:), III.-

nt. xUi i
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lr,M:

irlli of \\w Frt'ncli wurd, f/V",
rt! uiT IhiTc/'i'ioif untXcuuchiml, lyiii^'iind rifini;.
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III.

VAKIOIH ltKL\rU»NH. Ml.l

"'" fi'tnt llnTf ; iui)t iMnriy nn-ut furiiin

r(i|.iMv,.iiMiiii->|.ur|".M " lll,.<L-i..rif.,u^ :
'
'

llu iii.iiitiik.->.itt

tm- ur i.rlii-r . .iitli* !<» yr.izc uful )|f|.,iHt iirr in tii.-« ;jri-utHl.-*, wlii. h iIk-

liiw rulh wjlilhi*„t. Ill' t.ik."i ihriii ii|)Mii itri iii> 'i..,i .-..ntnirt to ntiirri

tlli'MI nil iI.TpkiikI t<i thi^ iiwruT." '

III til.' .ii.u's (irn'-tH tli.T.' WiTi' frti|i|i'ritiy ilnnr^iii' w h iin<( m ry..fil..-

ttihtU, vs!ii< li u.'H' k<-|<t irit Im-imI, in aililirinii tu Iht- H.ttt- larxli, ilnit t..i.i.

lHV«>|wn fMicMnitiitiii [M till' itiliiilutartU<>( tti«> fur.'.--f. r.Tt.nn niH' (T't

Wi'ti) ii|.|)uiii(.'«l to tlt.< . Ii.irni' nf liu-H,', win, writ- . ;ilt.-.l
" tllf U'w/n

aj;i»t.TH ..f |ii.H furf-r." Tlu-ir <iiity wua to (;ik.' in i-r nion.'V tint

licjiHti and (utUt! i.f cvt-ry piTHini," l»-iiiu aik inlial.it.tiit witliiri tlio

fiiri*f*t, who wiw iMiliili-il (<> liavi' rdiiirtiori licrlta;.'L' tli.r-'. Tlio taking
in nf nitij.' to pastiir.' nr Un'ti, \,y lli.* wot'k in- i.tliiTwi-r. w-r ullnl

n;iisiiii^r i>[ hfants nr uittlc, iui<I tlio c-niiiMinn n£ IhtUiix') I a wits

ulTnnUcI was cullfd ii^ji-ttriLtMit.'

Tliii (itrittrii'i-s nf lanyiiaui' very i-aily ynvi- plim? tn a mnro Ki'rn>ral lu wuli p

iiu'iuiiri;,', mill ii>:wtiti''iif lunir In Nij^nify tlm cniiimim n( ln-rUa;.'!' of uny "iKiitil'iiii'Hi.

kinil nf timuml nr I uul, nr tlif nmiify riM-civeil (nr tin- siumv Ah
a;;ir4(t>r warinin' wlm ri'i-fiv.'il iml lonk in tin* IxiunU ami cuttle nltvury
jiiTMnii iti his lati-1 fnr hin; tif liuvf [nwtuni thrry. if, ImwovL-r, a man
liuit niily KMiunnn hy a Hp.-.ially in a irrtain place anil h,«l im lattlu

nil is own tocnnnniin In- w,ih imt allnwoil (n iij^ist nth'T ini'n"i*i-atllo.'

Tho (niMsitinti finni tli<! liinitcil lo t\u' Uum\ Mcnso nf tin- ti'rni may
Ih' tnui'il thrnuifhanarti-hnn iho Charti- itc Fnn'sta '' in llifso wnnls"; ch.irt.tii.-

rHUS'iui.viiif lifar homo mji'<tct hnniiiut tiiintn in fon/ilit pro I'l'tuttftttf^ Kit.»i.i,

Hi/It il hf'bf'U juiHHii'jiutH itnum : muo, frnni the ihuitcreii riKJit nf

evi-ry fn-fiimti to a<;ist his nw'u LunU ami wnnds within tlio furost, tho
appltcatinn nf tlm wiitio num: wnuM Im i-asy aiul natural to thu
i-'XiTiise nf tin; ri;;Iit that every man hiiii to let hi.-wtwn lain! nutsiile

tile ''rmniluriesnf thi' forest for a pnrpnse not nnhiwfni.
ofimmon law the iluty nf a liailec witli whom tattit: were left i»u(y,,t

to mI for rywarcl is to take reasoimhlo eare of tlieni, not " to take ""n;ii"ii lnw.

ran and re-deliver them to the huilor." " Or, ua the law is iituted

hy Mlaekbiirn, J., in iSinilh v. Conk :'' " An agister does not insnro .V/Hi/A v. r«.i-.

t he safety of the h< trses enl nintcd t a him, he is bound to take reasonable
care of them, and if they are killed thmuyh his nejiligencc he is liable."

The words used by (^uain, J., in the same ease, are " proper cure." "

f.'-'ililV,' II [ of bv.

<i hi lir.l, .i

II) f.fil. till- lawycra liivf fruimd thia Vitb, nyV", to tv*<l

•iiiit.i lliJH litltT /<). iiiiil tticii u( ((f/(W<*, iiijiitaiiiiHtiim. tliu

>t8 iir nil til. will) li»Tt*.ti;<' '»r niawt." AijiMhrniut Je («*i/i.*

wi /Mi'liirf fi-- /JIM fir. nitre dr rhi kiiin &i «/.: un ih mr au muyU :

•A'n f I.) •M3. V[>. Murr.iy, Kay. Ui. t. tub cw. Ayi-t, Ayist-V. H. il Kii. I. (I|.,rw

iin."it. AifMtor.
I i IViiim. 4.52. J t%timaa v. A/t<n, Vto. C,r. 271.
a Miiuwood, l^WH of iIk- F. r.-l. , ll.ttf Aj;Uiiiiorit, aiiJ wlmt Atfistiiifiit i",

1M0-I!M. ('ii. t'oiii. Dili, fill '(" 1). \^ "'>).

* 111 Mb. Ai»MR2iK.I. III. M,l, ],l. SI; .\lmw...>.l, Liw-. <if tin; futt-t, Is2.
il Hl-11. III. ,-. It. (lUilfli'Mil) : r-f.rn-.t t.i in lt«vis«l .St.ituti-,1 m 2.5 Kil. [.

" ( '.irb-tt V. lWki,i./t.„i, II II. & i'. tlM ; THrnrr V. Sl.UU<>ra9», \ Id'jSI I Q. II. .-rfl.

T 1 y. II. 1). Nl. Ill (Hi|,li,i„t. ]..,« „f ll,.rM.-« (.-.til <'.!.), J2.>. IV Si'ii I'riii^ ,-.i>e ..f

(;,H>-I V. Smith. tri-.l l.-f..i- r..ll,«k. C.n.. Uw. Ilth. lH.-.a. ii notiifd. in wliirli tliat

l-'iiriu'ii jininr dirr.-tf-t a wuMiit. Tin' m tioii w.n liroui{lit by tho owner of ii ji'-iiy

iiijiirfd wliilo nuir-lcd to tlio ilvl.ml mt t.y iH-mn '.
'

kt-d by ji liarwo whose mIuhm liml

not l«'cn tiikrn olf. Tli" fiwi ii nut oviinilitl by .S'(. 'h v. ''(wj*. i« Iiiw (triiiKtinitu

Lfcii a,''gitl; imdlli.Miislin.tir... hiLwnn [iiiltitiK^i liw 'AvA in a fiold with ii i«iiiy,

.111.1 ;i Ii.ir-i.- aii-t h.'if.T ill Fi ti.'l.l lo ur.i.li 1 Iht.' i:- .u-ithh l.y .\ bull, hccmh Hiillifiimtly

wi<lf to Wiii-r.iiii \iry.liHiiviil .i.iiHid.i-.iti. h.h being ii[iiili(jj.' Thu {.vai U" ruii.wuublo
carw " in both .m«c«.

s 1 y. IJ. \). «;t.



m NEGLIGENCE IN LAW. [bouk v.

lln.-iJuahr

(iil.W, c.i.y
titlttillll'Illuf

Ilie lilW.

Agister uo

Livery
iritable

kce|K;rs.

Hiarltv,

Laverick,

Jiid^'iiiuiit of

BlaL'kburu, J.

In the earlier case of Broadwater v. Blot * an agisted horse was proved
to have strayed out of the defendant's field, and was lost ; on tliis

evidence iiluintiiT dinmed to be entitled to a verdict. The counsel for

the defendant objected, contending that *' direct and positive negli-

gence " must be shown—" either an insufficiency of fences, by reason of
which the horse strayeil, or that the defendant permitted the jjates

to be open for an unreasonable length of time." Gibbs, C. J., held that

:

" All the defendant is obliged to observe is reasonable care. He does
not insure ; and is not answerable for the wantonness or mischief
of others. Jf the horse had been taken from his premises, or had been
lost by accidents which he could not guard against, he would not be
responsible. I admit that particular negligence mvist be proved, by
occasion of which the horse was lost, or gross general negligence, to
which the loss may be ascribed, in ignorance of the special circumstance
which occasioned it. If there were a want of due care and diligence
generally, the defendant will be liable. The question is, were the
defendant's fences in an improper state at the time the horse was
taken in to agist ? Did he apply such a degree of care and diligence
to the custody of the horse as the plaintiff, who entrusted the horse to
him, had a right to expect ?

"

The Roman law made the agister responsible, not only for reason-
able diligence, but for reasonable skill in his business : Si quis vitulm
pascnxloa

. . . conduxit culpam eum prastare deherc ; et quod imjieritid
pea.-iu,i, culpam esse ; quippc ut artijex condiixit.'^ Story ^ says the
common law rule is the same.

An agister has no lien, for he merely provides food and takes care
of the animals entrusted to him ; neither has a livery stable keeper.^
Betwc'^n the business of an agister and that of a livery stable keeper
there is very little diflerence ; they are both comprehended under the
same principle, and the duty of both differs from an inn-keeper's, which
is much more extensive.^

The duties of a livery stable keeper as far as his obligation to take
care goes were much discussed in the case of Searle v. Laverick

:

"

" We take it to be established law that by the custom of England, this
extreme liability, making the bailee an insurer,is confined to carriersand
innkeepers, and that livery stable keepers and warehousemen come
within what Lord Holt calls the second sort, as to which he says :

* The second sort are bailiffs, factors, and such Uke.' As to this sort, he
says the bailee is only bound to take reasonable care ; and * the true
reason of the case is, it would be unreasonable to charge him with a trust
further than the nature of the thimj puts it in his power to 'perform it.

lint it is allowed in the other cases ' {i.e., the carrier and innkeeper),
* by reason of the necessity of the tiling.' The obligation to take
reasonable care of the thing entrusted to a bailee of this class involves
in it an obligation to take reasonable care that any building in which

» Holt (N. p.) 647. Ill tlio Amork-an c&aa of Sunjaii v. HUick, 4" \x. (i74, lii Am.
R. I3«, wIhtu Bunio shpi'ji liad ewc;iix'ci tlirough a defective fonco, tlic amiet vm heid
Iwbtc. Hul'.yfr(i/,\. drtij'inj, [iSlOJ i y. R5ti|.

" UllM'.!t,S5. .1 Iiailm.§44:{.
i Jai-kwn V. fui« «((/(.«, o AL & \V. 342 ; (!rinn>/i v. Cn.t; 3 HiII (N. Y.) 485. Tlif

tnuiicr of a rHi;e.hor«u w«s Huid to have a lien on tlio horNt- he trained in Jinan v.

aai'' ** *" * ^'- ^"^ •
^^*- '^''''* *"" yi"''»'i'^*l "' *'*«'* V. Sillfpauv, (IHIH) 13 g. H.

680, by the hmitatioii that the lien only cjioted where the owner hud not the ri«hl ol
romovinR him to run at any race ho iiloawxl

> t'aii/c'^otac.iiVo. Rep. 32 a., 1 tim. L. C. (11th cd.), 110.
« U R. y. Jl., per Blackburn, J., 12U.



CHAP. I,] VARIOUS RELATIONS. S15

It IS deposited 18 111 a proper state, so that the tliiiif. therein deposited
may bo reasonably safe in it." The faets proved showed that plaintiff
had sent Ins horse and two c;uria?es to a livery stable keeper, who had
put the earnages in a building, whieh tell, sinashing them. The
Inulding was not finished at tlio time, and was in the hands of eon-
tractora, who were comiietent men, though the cviilenee was they had
done thus particular work unskilfully. The judge, at the trial, ruled '

that defendant s liability is that of an ordinary bailee for hire, and
that all he was bounil to do was t,> use ordinary care in the keepinjr
ot the plaintiff s earriages, and that, if in causing the shed to be built
he did all that he did, by employing a builder and otherwise with
such care as an ordinary careful man would use therein, he would be
protected, and would be c.\oinpt from liability for an event which was
caused by the careless or improper conduct of the builder, of wldch
1 10 defendant had no notice "

; and this direction was sustained by
the Queen s IJoncli.-

In Phijips v. New Claridije Ihld Co.,' which seems practically />«,>,„ ,.

Identical Kith Mackenzie v. Cux.' a dog was left at the defendant^' *»<-'"r,i,c
bote pending the departure of the plaintiff the same evening for

"'*' ^'''

Scotland, and was received by them into their sole custody. When
reijuired, it was missing. Bray, J., held that the contract was one of
bailment, that failure t.i restore the bailment must be explained and
that the principle enunciated by Krle, C'.J., in Scolt v. London Duck
to., IS apphcable to the case of a bailment that " Where the thing is
shown to be under the management of the defendant or his servants
and the accident is such as in the ordinary course of things does
not hapjien if those who have the management use proper care it
affords reasonable evidence in the absence of explanation by the
defendants that the accident arose from want of care," ' so that the
plaintiff was entitled to recover.

If a person negligently lets an unsuitable horse, it is not a defence l„-iii„,. ,

that he was ignorant that the horse was unsuitable : ' although one I'"™.
who lets a horse does not warrant its freedom from defects which he
does not know of and could not have discovered by the exercise of
due care

;
for the exercise of acommon calling only requires a man

to show skill in his business," and liability for a horse, apart from
bailment, is confined to eases where the owner has notice of the
dangerous tendency.^"

judgiautit in

1 I.e. 124.

" .T«o •;««'». Braiier V. I'alykthiik Imlilulioii. 1 F. i K. 507, arul I'iikchMC iMiOwi, 1 F. & K. 712, ,iro .ittiii ,il,,l a» i,.XMlivi,i.. !„,v warnoilv
.niirj,.,™ which fell TI1...V Me rifrarccl lu hi .M„iaag„o Smnh, J.'

' ' '
Ktadhaui v. ittdiand Jit/, t'u.. L. K. 4 O. ii. 38j.

a 22 Time.* L. K. 4',J.

* C. * I". U32.
6 3 H. & C. IMl.

• fitcai.y Lonl HaMnir.v. C. lUI,,, v. C,,,,,//,/,/. The rime, .M„v 1(1. I'.KIj a-.

""'tr 'v ,
; "T" I'VI"';-,:"""-

, '"f" V. "r,r»/,>W i. not rq.,te.l in „,y r. g ,l.,r

nt hcnd of l,„r»e wlule it wa» I,i-ii,k yck.J." The Court li.M lli.-,l no rairso of ;„ li„l,
wi|« <li«lo««(l. 'It u a matlcp ol cvcryitiy exi.Tic-n.e llial .n'h a iour«. i, ninp
taken." Thi, i.dillicnltto maaiul,. „i,lftJfc,|, i„ ,«,.,/';L".

» Home V. MiaHn, 1 1.1 Ma»». 320.
" Vopttand y. DrajKr, 157 Mii«». 5j«, 34 Am. St. K. 314
» lUx V. KUdirti/, 1 Wins. Simnd. 311.312. note '

'» Cux V. llurbidgi, 13 C. B N. tj. 430.
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rvfinitiuimf

favtur.

DUtiui'tiunit

between the

functioiw of i

fnetor, u
inerehftnt, n

broker. Riiil

an agent.

(|i) As to /urtoM.' ....
, ,

Before trealiiij! sjiociiilly of factor8, suiiie general pnii i\<Wn of thu

Koniati liiw not pri'vioiLslv ootod under imMibto of ii^-eiiry may lie

in.lieateil as a giiiile to Eii^lisli |>rinii|ile.^ An agent is boiiml to

cxceuto the conimiasion he lias undertaken," or to give timely notieo

when ho is unavoidal)ly prevented from doing so.' In the exeeutioii

of hi.s eommission he must show exaiia diligenlm.' If he lias autliority

to delegate if, lie must answer tor cul/ia m clhjendo : ' if lie has not

authority to ilelegate it, lie must execute the eommission in persoii.

He must ueeount for all his iirincipal's property that eomes to his

hands, irieluding fruits and interest, though he is dLscharged from

responsihility if he can show a loss through no fault of his own.' He

must restore, at the expiration of his commission, all property belonging

to his principal that remains under his control or lor which lie remains

answerable, and render full accounts of his receipts and expenditure to

his principal, and allow him to exercise all rights of .action winch he

as aoent has acquired against third persons. On the other hind

the prini-ipal must indemnify the agent for all reasonable expenses

incurred in his agency.'*

A factor is described by Abbott, C.J., ' as a person to whoiii goods

are consigned for sale by a merchant, residing abroad, or at a distance

from the place of sale, and ho usually sells in his own name without

disclosing that of his principal ; the latter, therefore, with full know-

ledge of these circumstances, tru.sts him with the actual possession of

the goods, and gives him authority to sell in his own name." "

A factor differs from a merchant in that ' a merchant buys and sells

for his own direct mcreautilc profit ;
" while the factor, so far as coii-

'

eeriis his principal, " onlv buys and sells upon a comnussion.' '" A factor

differs from a broker " in that a broker is not trusted with the posses-

sion of goods, and ought not to sell in his own name.'"- Lastly, he differs

•I .story, ARCnry. gS ^t^. •*' : 3 Cliitty, ComiinTie nnd Miniifiietlirra, I'.IS-liL't,

FiU!lor»ndiiBrokoi^r3Piin>on», Contracts (8tlicJ.I.2M ,
i i ,i .

2 S™ generally llonter, Konn.n Law (2iid e,l.). C09-C1M, and iiarticidafly IL

™.,ion of .SiwiSny'. ixisition. (i21-(>22, th,at while the old law of non-re'ircsentation

wa. niaintiiined in fegard to the formal eontraet of .Uputalm. yet that m the later

Roman law. aoeney wa. universally alhiwed in the nim.furmal onlrarts.

» Si „m,!pt«mm, imflmril, :„,.lur. I). 17, 1,
.J,

5 1 1 5".«' .»-o«I«i»" m„n,.nl ,

dmme l.mlir. cl,i «o» m"i"". 1>- "• '. U. § ' ;
*« '"••. ««""' ;"<;'"','

""(«"''"«.

™„nSal.™mi™erieo».W(,D. n,l.S.S2.
,

. 1). 17. 1. 27. S 2.

5 .4 pmiimlore datum d omiwin tafpum noil :liiim imprmmm ra.ain j.ne.I.ownM

.,«.• C-Jile.4,3o, 1.3. 6 n. 17, 1,8, S 3.^ ! D. 17, 1, 10, « 2, 11.

« 1) 17 I 3 !2- D. 17, I, «. SO: B- I'. !• 28 t R 17,1.38.

« «un«aV forric 2 B. & Aid. 143. "Tlio delinition of a factor, I tliouplil.

I that which is laid down in Smith's Mer.-antile Law. where it is «aid t

) cxtensivo classes of mercantile ap-nts, namely, factors who are eti-

cll as the disjiiMiition of iirolierty, and brokers K lio

alwa
'There aro tw,
trusted Willi the possession as well as the disismtion of I'to|f".V.

.

emnloyed withnut boiiiR put into ,K»«,..sion of thognojls.] As for ImiitmR that ,lei iii-

lioi by re.trictinif it to |«-rs„ns entrusted with good.s from abroad. I never l.elcio

heard of sueli a limitation, and I think it must be rejected : l»r Brett. .\.\.. I.,.

,„rl,l>ira«.In re ll«JcS. * <'li- D. 137. where .*.««» v. flr.rfcj, 18t.B (^.^.

4117, ui o.nlained. The Factor', .let, I8S!1 (.",2 S ..: \ let c. 4..). Blvea the exprcs.-ioi,

" Mereantlle Agent " as a Kcneric term, in.lislinii la.tb brokers slid factors.

la PerlxirdSlowell. .l/i/lcW<..«, 1 llaop ,\ Ucp. 1(11.

11 As to brokers (.enorally. ^•<- Story. M v. Si 28 32 a; Coin. DiK. .M.acb.ml

(B). Faetor. and the notes. C/.irl, v. /', '/. 4 11, 4 M. 841.. wlieie llie > an.ais .l.il ,1. -

Lre considered i
Smilh T. Li„.l,: 27 1,. .1. I', l'. li"'.. 3:1.7 As to the powers and ,b,

u

of a broker. fi.*m.o« v. MM.II. L. R. 7 II. J. SI 12. As to broker at a '""''ai I- '

_ _ ( _ . 1.: I 1.: ..— Sluiiion-, WiW/lt V. Itri'lll,
whfwi' iliity i-* t'i fuul 11 fiiriio fur ii ^liii' imd hi" ]><>

'i"a i'lT Abl)ott, (-.)., tlnriii-j V. ('••rn. . i B. & Aid. 1 13.

(B.), Kit-tor J
iil«o Kuftstll, Mcrcualilu Agi-iu y {2iiil fd.), 3 U

St-x^ CxHQ. Dig. Mprchiuit,
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from an apont in that his authority is extended to tlie niiinaRenieut of
alt the prinuipal'd affairs in the place where he resiiles, or in a particular

department ; wliile an agent is one entrusted with the accomplishTrient
of a particular act or roursc nf deulinfi. The agent's powers witlun the
scope of his authority are similar to those of a factor, unless they
are expressly limited.^

It is a general principle of the eomnion law, that all persons are ynaliiir.au

capable of acting as agents who are of sound mind, and who have no >( uittntHai

interest or employment adverse to their principals ;
- for the oHice of

''^''"•*-

an agent is merely ministerial. In the cnse of a factor, the reason
is not applicable ; since the factor has riglits and liabilities which
eannctt bo enforced against a person labouring under disability ;

^

and so those only may be factors who arc siii juris. '

The extent of a factiir'4 authority is to be gathered from the com- Kxtcntuf
mission under wliich he acts. If the commission be general it is to be f i'-t<>r'«

construed according to its object, and implies all powers within the i"t'»'*'''y-

scope of the employment, " and the general words ought to receive
the most liberal constructicui, which construction shtmld, as far as
]>o8sible, place the attorneys where tlie executrix intended to place
them, in her room and stead, invested with all her authority and with
all her discretion." ° This was suid in a case where an executrix had
given a letter of attorney " to pay, discharge and satisfy alt debts due
from tlio testator." Even if the conimjssion be special, the factor's

authority includes all necessary and u.sual means of giving it effect,*

though where the factor has express instructions he must pursue them
strictly.' A factor cannot, witliout express power, or power necessarily
implied, delegate his authority to another."* His authority is more-
over to be constniod according to the usage of trade. Thus where there
is a custom to sell goods upon credit, a factor may do so; never-
theless, he must not unreasonably extend the term of credit, and must
use due diligence to ascertain the solvency of tlie purchaser.* If the
custom is to sell only for ready money, the factor s power is to that

I I lJell,Comm.(7lhwl.), "rfHl. where wc the note. Keiit,2Coiiiii!.022,noti!{ft),K.y,s

fill iift-nl is 11 nomcn general id/"'mum, and Jm Imlns fiii-turs iind brokers who arc only a
npc-i.il tIhms of iiffcntfl. A /("^tiir in <llKliit^ui'<hcd from a broker by being entniist<.ti by
otbiTM witli the i>OH.^(>)'Kion untl diNpuHul and npjiiirent owntTfliip of property, nnd ho
in pfO'TiiUy the corre hirender t of a foreign hoiiHo, A brolrr is employed merely in tlio

negotiation of mercantile contractu, unit i^ not trusted with the {HHHtoHHion of guuda
and does not act in his own name. Hi'* biininosB connistH in negotiating oxchiingCH or
in buying and selling i-toeks and gotHln : but in modern timett the term includes persoDS
who H4t an ngeiits to buy and sell, and who charter uhiiw and effect policies of instirance.

a Co. Litt. 52 a. ; Story, Ajrenrv. § 0. 3 Russell, Jlercantile Agency (2nd cd.}, U.
4 Htory, Bailm. S 1«2 ; Co<lc Oivil, art. 11190.

s Per Eyre. C. J., linuwd v. liniUU. 2 H. BI. 020.
ti >'.'»« V. Jltirrim». 3 T. B. 7.")7. 4 T. II. 177. Where Ihero is a notorious custom

(o limit a broker's authority, it is the duty of third ixTMons to ascertain tho timit

:

JJain^i V. Eicing. L. K. I Ex. 330 ; sec H'^imim v. Mn/Ml, L. R. 7 H. L. 802.
7 Sniart V. Handard, 3 C. B. 380, 5 C. B. Nlt5 ; Jio^tork v. J<ird%ne, 3 H. & C. Im.

Mellor, J., in MoUm v. liMiimn. in the Es. Ch. L. R. 7 C. P. 101, aays that this case
" iH misrepfjrted in 3 H. & C, but apjiearH to be more accnrat'ily reported in 34 h. ,].

It was tried before me at LiverjKHd ; and I have referred to my notes, and I find thiit

nu question was put to the jiiry, hut thit I direclcd a venlT<'t for the pliiintiff, givinjj
lu the defendants leave to move to enter a verdict for the defendants, or a nonsuit

;

upon wliiih it ap(>c;irs that the Court of Exchequer granted a rule, which was afUr-
wards ili4,li,ir^'c<l ; and the case is only an authority for that which wiis coiiceiUfl in
the ari:iiiucnt, viz., that without the aid of the custom, no contract binding the de-
fcnilant was made in the iiresent case." Sec also per Hlackburu, J., 111. Cattin v.

lieU, 4 Camp. 1H3.

M Ih/ei'ifit f>o(<-''l<i.f nnn potr^l d>hgnri : 2 Co. Ttist. TtVil. fWlrna v. frho", 2 M. * S.

3(Ji note ; JicoHsaisc Utiamahip Vo. v. lUui/il, 7 Times L. K, 70 (C. A.).
i> 2 Kent, Comm. 022.

ij!l
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Fart.'r's

nttitut'Ty

Di-nr-**) of

ililii£fii''v TL

factor.

degree lireuiuscribeJ.' lu uii oiuergency, dovitttion frum instructions

is condoiiud.*
, , . t i i

At coriiiuon law ii factor had no power to pledge,' and a pleilgo by

a fuctiir did not even transfer tlio lien the pledgor himself had.
'
Now

by statute that imwer has lieen made to attach to his possession. The

consideration of his statutory powers in detail is, however, far from

our present snbject : therefore it will suflico to note that the various

Acts arc consolidated and amended hy the Factors Act, ISHII,' and to

refer to Benjamin on Sale, Hell's Commentaries and similar text books,

., here tlie cases are fully considered."

'I'he iiuestion which concerns us here is what is the degree of ddlgenee

reciuired of factors in the proper discharge of their duties ? The rule

Mi!;gesled by all the analogies is that, as the contract is fur the benefit

of "both parties, the factor is understood to contract for reasonable

skill ami ordinary diligence.' Hy reasonable skill we are to under-

stand such skill as is ordinarily exercised by persons of average capacity

engaged in similar pursuits." The Uoiiian law, in which cii(;ia or icDi»

1 IIV(.;..>cv..S™ .
K',ni,|..2iiS.wl,cro i» »n.itB, "(Iwinbri...!., «.ay»i "''lioro i;™

,l„„l,l .,( Iho .uU,ori„ ul
|.

r,..l„r .. ..U;.l.,„ n.ll., '

'-;)«'i"°Vn b'^ P ff &?
1,v llio term, of hi» coiim.u-iou »o to Jo : lloirjhloii y M„lhem, 3 B. S. 1

.
489

.
»co/( V.

i,ir,„itn Will™ (C. r.), 407. But thia dc«tri.io ja tounclii on the con«lnnt nni

a„ilv oiWriw"" tl>«t f'"tor, Jo .ell .i|..„ .r.Jil without nay -iKTial .ulhor.ty, unj

tWrotoro ooniirms lire pm-ral iiuixiji. lh..t wlicii »a i.gciH rniploy-J to i o ..ny n.l,

ho .li«U 1)0 .uoooseJ to lluvo ..n authority to Jo ,t in tho lua.m.-r in vvloih it ih usually

jonc. lloodi ar. ahao.t .l.«y., .lo.lt i. »ar.ely rvcr, .olJ nl'"" ';•<•'''»; »";^

licnco tho Jistinction brt.ccn tho lo.iT. of tho fadot anJ Iho »t«kl,rokor. An

ajioat oan ia no oa.u hinJ lu» J.rindpal l.y any act hoyonj the «copo of hia authority :

''"^Ji"Z'i'7."'r!:ill.'K. 322 :
1«-T .-.rko. B., I.r. .142 :

" Tho nia.tor h«., by

virtue ol hi. inuJoyiiiiiit, not .notcly thoso i»»or« »hkh aro locctiary for lljo n.viBa.

lion of tho .hii) ami Iho comluct ol the ajventuro to « safo torminalion, but al.o a

lowor »hcu suVli tormination bcoouio. hopolc, nilJ no firaiioit remain, of bringiiiK

Iho viWl lionn- lo do tho best for all lonccrned, and thorofnro to Ji.IKi.o of her for

thrir bcndit I'l t« a ease of rleccuily ultcn >uilhi«-i hclter CT» be dmr l«r Ihr k b.TtI ,i/ «c

imi-li r-« tmplMJM ,• uii<( Wall ii.tmilj it /o««J lo Itmc a:hltj m thu date. 3 tlutty

„ul\imni. aml.Malluf. 218. „ , v , K
3 •' Kent Conim Ii2.">-S. * M Cntinc V. Daviet, 7 Kant, 5.

^

.-. ',i \ .-.i Vi.t o. ».-.. /»»(.. V. aMrImn, 1 181)8] A. C. tilUl Calm V.
J""';'"

»

7)r,*V (.Vi.oiae; 6-fc«M Poeiil
I
'o., 118U!I| 1 «. B. M3; Oppa/kimer r. -4lle.i(.oro»3J, [KI07J

IK B. iill) 1 Uppenhcimer v. Fmur. 1111071 2 K. B. 50, (C. A.|

1 Porhum an oven more authoritatiyo, a- """ "- O'll oxn. well a. full, examination of the law may

1» obtained from a pcniral of tho olabotato judgment of Blackburn, J., in the tjc-

"oo c T'lramher, ia CW< v. XoM-Wchm J/o»(-, I.. K. 10 V. P. 357-374 nrainwoll,

11 .horlly »tnte. t' . eltoot of tho Factor. Act in the .amo ca.e, at 3711, as follow. :

• 'iho .tatuto wa. I-..ant to amly to thowj oa«.;. «horo olio por»on ha. given "» »J>I»>™'
authority to another, and a tl.^d pcr.on ha. do.it »,th that "'l'",'".

•%^f '^''',.' ';"

authority tcallv c.lhitod." Sco fHT I^rd Iler.chell, Lonjon J«>nl Sloric Hani V.

TmmoJ. 11SU2J i. C. 211). Tho pledge inu.t not bo for «» *"'»«1™ ,'^«"£--

4 A. to what i.. a antecedent debt, MacMt v. Oor.l, L. B. 4 I-'l- 'ip A^J"'
La '

ieni,. 10 App. Co.. til7. In Martin,:: y Gom.z v. .IH,«.«, 7 Rettie 322 a

dedsion on 5 S Vict. c. 39, it w.u .aid. at 33,5. by L..rd Ju.liee-rlerk Macdonald :

•
Tl'io Factors Act use. words ineon.i.tent with tho contention that any ono who 1. a

more ouatodler can bo hold to bo an agent. One who ha. po.lK..ion merely that ho

may convoy to another i. not an agent." UaihiHIi r. '^™"™%1'?™1 '
"J- "i '*

.i"

dWinguWiJd in S/iM.loiie V. Hilloii. [1894 2 Q. B. 4fl2. iec V. ISuUtr, [8931 2 «. B.

3 8, "fa dcH.-i.ion on .cc. 9 ol tho Factor. .Vt (.',2 & 53 Viet, e. 4.5) ii..im,latmg he

holder of goo.1. ollder .. hire :u„l porclia.o agreement to a l""™)''" "«"'•''' "'°

.,i,r,«,M-sof tho \et- hut i^ di.^liimn^bed in H. U in //c% V. ^fflllAce^. |lS9o] A. t.

Si'fl^oTlowed ii" /•ic V. 11 ,7,o,., 11S1,,-,| 2 it- B. -IT : IJi.J,J. v. £»».-, USMJ 1 H. B. 88,

amli-|ro*»ic»/7.rv..lll-n/«ro«;;*, llTiioesUH. ,.

? Jouo. B iiliu I', 10, 23, Si), 1 19, and ttio Uoto in rhoobald s edition, b4. -^- 1"

tho right of Iho pledgee lo alienate the property: I Boll, Comra. (71h ed.), olb i

'*'°7s» i',*?^™,*S.1 ,»»l. Skilled Labour. Ch<„,„an v. IlVlon, 10 Bing. F'
liudal, C'.J. 03 1 Story, Ballm. SS 431, 434.
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culpa corresponds to ordinnrv nt'sln-t or the want of ordinnry diliyonrp.'

lays down a Himilar rule. Spondet ^jeriiifim arti'n.'^ Spondct (filigenfitim

yerendi} nojoiio paretn.'^ Imperitia iiiIjkc udnuiiirrdlitr^ (iut //(

negulio ijervudo opus sit difii/futia altjitc induslrki ; it is, i^ni wnmhil.
diligentiam rei gerendfr conwititntem exttjcre ; ct qui siisripit tnandatum
hoc ijiso itidustriam ct diUijentinm ad rem exequendnm necessariam in

se fuluram recipere videlur}

A factor, then, is bound not only to good faith, but to leasonablo
diligence. He is not liable for any loss by fire, theft, robbei v, or otht-r

accident unconnected with his own negligcnco." Ho must act with
reasonable care and prudence, and exercise his judjrnienfc ' after jiroper

inquiries and precaution,'* and if he (hies thi« in good faith, ho is not
liable because the course adopted dors not in llie event prove the most
judicious.^ If he omit inquiry, and Hell to an insolvent person when
ordinary diligence wouhl have enabled Jiim to find out his lack of

credit, he will have to answer to his princii)al. So he will not be
allowed to sell his own goods to a purchaser and take security for the
price, and at the same time to sell the goods of hisprincijial to the same
person without security ; for ho i.s bound to use at least as much care

and diligence in his principars as in his own ccmccrns."* The factor is

bound to sell his principal's goods for their fair market value; " and
he is further bound to follow the known course of business, if any such
exists,'- Tliough following the known course of businoas in ordinary
cases will ])rotect him from liability, this will not cover what he has done
if he has acted negligently or mala fide.^^ Ku, too, if he have been guilty

of any negligence or hrcadi of duty, tiie effect of which has been to

I Jones, Biiilm. 21-23.
a Pdthier, TraitL' du L'lmtnit dc I-ouajiP. n. 42.J. Junes Ituilm. i»S, note (/).

3 T.-uyilur, Ijfgal Mu\iiiii, tk'il, I'riniiiilc^of the Law of Si^otlmd (Dili cd.). lOfi. I
cannot trace theso phrascN in tlio Digest, Sfo the nute In Storv, Biidrn. g 4.'ll.

* Jonea, Builni. 23, notu (irt)- I'. 30, 17, 132,
s Vinn. Atl, Innt. ;j, 27. 1 1, note 2.

e Vere v. Smith, 1 Vmit. 121. wlicre it ia mid :
" Showing that he WiW robbed is

giving i»n account. " The duty there wiia to nci-oHnt.

' Moore v. Moimjue, 2 Cowp. 47!*. If a brokor iindertitkes business nnd then
abandooa the employment, he ix liable to the siinie extent as if ho nefilinently ennxefi

the loMB ensuinff, Glasir v. Cowie. I M. &. S. 52 ; Smith v. Price, 2 'A & R 7-18 ; unlet- h,-

gives timely notice to his prineipal of his inability. CitUnmh r v. fhfrifhx, 5 Binfj. X.C.
C8 ; cp. Civd,Lfiw texts, «n(c. «l't In Fork v. Uitmnumd. fi Tmint. 495. 4 Camp :'*4. it

was heldgrosa negligcnee in nn --unee broker employcii to insure goodn fioni a eerlain
)iotnt itt their voyage hutne. t u pulity " at .ind from " tluit iioint " beniujiin^
the adventure from the loiidi ereof on board." Afvl'rMun v. Mcke. 1 App. Van.

713, may indieate the cotiseqntu .^ flowing from hihIi negJeot, So. too. it iMne^iliKenre
to omit anv usual term, MaUovjh v. Barber, 4 Camp. 150. In Eeosgaise NlmmMpVo.
\.Uoyd,1 Times L. R. 7fl((.'. A.), Lord Eshcr. M.R..afiid; "Inthecuaeof uBucceaaion
of brokers employed with the oon.ient nnd on behalf of the principal, each broki'r was
only liable for his own neglicenee. If one brokor had authority to employ another
broker, he would be liable if he did not take reasonable care to ap'[H>int a good broker

;

and if he did not take reasonable care, ho would be liable for the negligeife of that
broker." In the case cited the negligence was not obtuining a charter party wilh u
" first-class signature,"

8 Per Abbott, C.J., Monet/penny v. Ilfirlland, 1 C. & P. 354 (the eas>, however, of
a surveyor) ; Smith v. CotoQan, 2 T. R. IHH, note (m). If in one part of the transaction the
factor exceeil his instructions, but makes a corresponding saving in another p^irt, it

aceras that in equity at least he will be held excused : Cornwnl v. WH/ton, 1 Vew. Sen.
509. Pothicr, Trait6 dua Obligritiona. n. 7S. Lord Ketiyon. Mife/t v. Ikrmtrd, Peakc.
Add. Cafl. 61, appears to be of opinion that if an agent acts on the bent availablo
advice ho is not liable for damage arisini; from the action thencn taken.

9 t'om6erv. Jndtr^rtii. 1 C.imp. 523; Lnmcrt w Urath. {^iA. k W.Am.
10 Story, Agency, g iy«- " fUtJ'hwv. Walker, 2i Vt. 140.
13 Watahire v. lSim.i, 1 (^imp. 2.')fi.

13 Sadockv. Burton, \o\v. 202
; Anon.,I2V .TU (ease 857).
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Drt eredffe

agPDti.

Not within
SBC. 4 of the
Statute of

Frauds (20

Car. II. c. 3).

Parke, B.'s,

statt>ment of

thtir^MMitiun.

Factor's

FM'eipt of

Fttftornpr'iit

for fuiirlH

expose the goods entni.sted to liim to a peril by wliirh thoy ore dninagcd

orclestroypd.he will tie Hftlile ; for wlmtover tlio immediiite rtiusD of

the loss, tlic goods would not hav« hern exposed to it hut for the

atitecedetit neglect of duty. *

A factor sometimes engnges to guarantee hi!* dealings, or to stand

del credere,^ m the phratsc is, on receiving a rertaii. romiiiisNion, which

is called a del credere commission. To ** stand del credere " in any

transactina is to be answerable as if the person so binding himself were

the proper debtor. Where, then, a factor employed to sell gooiU

receives a del Ci "fere commiHsion he is lialile to tlie principal for the

price to 1)0 recovered, whether he ever receive it or not ; and no pay-

ment that would not be eflectual as between debtor and creditor will

discharge bis liability.'

DeJ credere agents are liable in respect of their commis.^ion, although

there is no guarantee in writing signed by them within sec. 4 of the

Statute of Frauds ;
* for tlieir undertaking is not one to pay the debt

of another within the section. As Parke, H., says," " being the agents

to negotiate the sale, the commission is paid in i^spe'^t of that employ-

ment ; a higher reword is paid in consideration of their taking greater

care in sales to their customers and prerluding all question whether

the loss arose from negligence or not, and also for assuming a greater

share of responsibility than ordinary agents—namely, responsibility

for the solvency and performance of their contracts by their vendees.

This is the main object of the reward being given to them ; and though

it may terminate in a liability to pay the debt of another, that is not

the immediate object for which the consideration is given."

It has been contended that a factor who has actually received the

money for the goods of his principal is in the same position as if he had

agreed to stand del credere. This is not so. The factor's obligation is

not increased, by reason ot bis receipt of the rennttanre from t!ie

purchaser, beyond what it was in the earlier stages of the business.

He is obliged to use average judgment and discretion, but ho does

not guarantee the payment whatever may betide. In making the

remittance, then :

(1) If he follows the ordinary course of business ; or

(2) If he remit the money by a banking house of recognised

position and in good credit ;

" or

(3) If he remit in the way settled by either mercantile or local

usage ;

'

he will be free from liability.

A factor or broker is an agent with regard to funds coming to his

hands which are to be applied in a particular way ; and the money

1 Caffrey v. Darby, 6 Vc^. 488, 490 ; TMn v. Murhou. ". .Moo, P. C. C. 1 10.

a " Tim phnuw dd er-dfrr. is borrowwl from the Italian lanRiiiitrp. in which its nijjnili-

cationisexu«tlye<iuiviileiitto oiir word([iiiirrii!tv. or wan ant v "
: Storv, .Xgfiny, S '-i'-i,

(iml A'r parte While, in re N'rilt. L. R. f. Vh.. |K-r MclHsli. L,.),. Wi.
3 Miickenzie \. Sa>tt. « brown. Pari. Ca-. 280; U„iii/hl.,n v. Mntth>ir:>, {\m^) Vi

B. & P. 485 ; 2 Kent. Comm. (!2.-., and nolo I hy Sir. Hi.hiic-* ti- the I2th crt. Iiraimi\ If

V. Spiller, 21 L, T. {N. S.) tl72. holds that an a^ent \iynm ttil credere comniiHwion in in

noditTcrent position with roRard toavendcpthun aiiyoth'T aEont, anil oannot biu- tin-

Tcndoe in his own name for a debt contracted bctwet-n the principal iind the vcndfH'.

* 20 Car. II. c. 3.

s CoHtiirifT V. Hastie. 8 Ex. r>0. reversed on another |X)int, Ex. 102. .I H. L. f. (17:1.

Swper hrMkbum.J..F^<'/v. .IfMrt^m. U R. 7 Q. R 132; .*?«//«»« v. ftny,|18<)41 IQ. U.

2rt5 ; Uarhurg India Riibhrr famh Cn. v. ^Itiiiiji, \i'M'i\ 1 K. B. 77S.

« Knight v. Ixrrd f'limouth. :i Atk. i'^n.

7 *i;««fff \r. Hantn/, n T. R. 12.
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» ,1 I
"7' 'V'""

'"""' ''""''!''" "" *'"''' » factor
'•?'"•»•

th.,»e wlu.l, rcjuir. l.im t„ give t,. Im pHnHpal tho freo and un L«l \':C Mr"'u™ „f l,H „w„ d,.,ore,„n and j,nlgn,c,',t. tn'kcop and n;u\L
j antrno a<-™unt8, and to k,.,.p tho properly otl.i, principal unraiied ,ri"hhis own or the property of other persons"

inimxtu mtn

agent n. the af-ent s hank an,l a payment into the agent's bank in tho

latlir not ami on l,e ground stated by l,ord Eldon in Masteu v I.,r,l pw™,«.„„„»•• because, if he ha.l beeome bankrupt it would have gone to
'''"

i- «he eredlt of Ins estate
;

for it is elei.r in that case that it the bankers T,'""
'"

e!n rhU™""' "'"', '!'" ''^' ™y "' '''-"«• 'hat -t-off would afle Z:t
"

equally Ins money and he money of the estate p„id in to hi, account •

hoy have no notice that it belongs to tho eitate
; the account isbetween hini and thorn. The same has been the ea e with executoand rusteos, and I apprehen.l, that, for the safety of mankind theprinciple must bo that if you desire to deal for me\sy"u would toryourself, It must bo so. that the deali.,.. for mo, if unfortunate shal

;ZtP^ '" '" "" "'"" '• """''' ''"" '"'"' '" yo" " i' hJbeertor

An agent authorised to receive paymei.t may not receive it in anv p,™™.

.

way he chooses; the presumptioi i^ that he\as only iMwer to -«^n"""recvotin money •• (f the agent receives tho monov in cash theprobability IS that he will hand it over to hi, principal fbut ^ho'i, tohe allowed to receive it by means of a settlement of accounts betweenhimself and the debtor, he might not bo able to pay it over at aevent,, it would very much diminish the chance of the pri^c palnoreceiving it
;
and, upon that principle, it has boon held tKHgent

'Iwf, •"V""'""r"'" P"-™™' '" '"y«""g «'«= l"<t cash!" •

to CO e t a debt an" ' ^"T? "f T" ?' "" "^ent whoso duty it is K,ti„.,i„„

a^^IX'ttrfh '
""d-r' '^"T,*""'

•'-*;> hateUko\Tifo"^.r/„t1'
authority because tho creditor would remain n the same position a, •J«mn,„.„f
before. Tho debtor would not have paid, and the erodiSr cou ha« '"'""T'"'pursued the dehor."' In the latter: "Lot u, take a ea o Slawyers are amiliar with-tho ,alo of real property. Lot usTke thecase of „ sohcitor who is entrusted by tho venlor ^th tho eoim,l, onof the transaction. Is that solicitor justified by tho ordinary 00^0

a
1 .Inc. k Walk. 24S. PMnrf; v. 1). IfrU. 4 W-V. M * G 372

. IVr Bylm .1., .s„.„(,«3 v. ft.im . 7 (I R (X, .'5
) 4s,-, ,ef,i ,,

,. p ,v « 1 ->i

f iVrSmitli. I,.J., Pap y. W^.ftaeul(, [ISOJJ I Q. IJ. 2Sl.
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Diiry to

mil.

Piity lo

iiiHitn'.

of biwinoM or the nrdiimry ImliiH nf nii-ii in partinn witli tin- ronvey-

anco and tlie litlf-ili'i'ilii ill cxilmnni' for n pmiiiiM! to |my or n iheciuo 1

Ortuiiily not. Tl nliiuiry lournc i«, I ilo not nay not to tHko a

<'lioi|Ui', l)Ut not lo oiirl »il li I 111' ili'c>il» until tlie rliBciUi' is piiiil. Tliori'-

foro, you I'annot nay, u« a uiMicral rnli', that a pemoii wlio is aulliorined

to receive money in'anthori-t»'<l to taky a cliPtiuf from a person." '
_
The

point to Iw ascertained is wlicther, in tlie ordinary eonrso of linsinoss.

It is customary to receive a cheque in payment. If it is. it is not

neslident to talco it ; if it is not, presumptively there is ncKlinence in

takin}! a clie'jue in payment.

-

Where gomls are consi(;nc>d to a factor the law raises a contract

to account for such as are sold, to pay over the proceeds, and to re-

<leliver the unsold residue on demanil.'* If then the accounts are not

rendered within a reasonable time, the factor must hear the costs of a suit

instituted to have them taken ; ami he will not bo excused though ho

show.s that ho has oilero<l to pay a lump sum which turns out to he

ufficient.' Moreover, he shciuld lie constantly ready with his

accinints, and neglect of this duty is a good (jround forcliarninnliim

with interest,' So, too, sometimes it is the factor's duly to take le^al

proceed incs," though probably only in those cases where ho has a

right on his own accoimt to do so.

In some circumstances a factor is bcmnd to insure ; and default in

doinu so renders him liable (or negligence. The circumstances where

the obligation to insure arises are defined by Huller, .!., in Siiiilli v.

iMsrelleg,^ as follows :
" It is now settled as clear law, that there are

three instances in which an order to insure must be obeyed. First,

where a merchant abroad has effects in the hands of his t'orrespondent

here, he hus a right to expect that he will obey an order to insure,

because he is entitled to call his money out of the other's hands when

and in what manner he pleases. The second class of cases is, where the

merchant abroad has no effects in the hands of his correspondent, yet,

if the course of dealing between them is such, that the one has been

used to send orders for insurance, and the other to comply with tliem,

the former has a right to expect that his orders for insurance will still

be obeyed, unless the latter give him notice to discontinue that courso

of dealing. Thirdly, if the merchant abroad sent bills of lading to his

correspondent here, he may ingraft on them an order to insure as the

implied condition on which the bills of lading shall be accepted, which

the other must obey if he accept them, for it is one entire transaction."
*

To these cases Story ' adds a fourth where there is a general usage

of trade to insure goods ; there the factor is bound to do what is usual,

and thus to insure.
_ _ ,

Claim of In the case of an insurance, it may be noted in passing that there is

mortgngM* on no right by which a mortgagee can claim the benefit of a policy under-
;

written for the mortgagor on the mortgaged property in case of loss

by fire ; for such a contract is not an incident to the mortgage, but of

a personal nature for the benefit of the mortgagor, and to which the

1 Per Lindlcy, L.J.. Papr v. Weal^cM. [18I141 1 Q. R 27S. Story, AKOnoy. Si !H. 2112.

a SuateU V. Ilanhs. 6 T. R. 12. > Toliluim r. JImdiict; 1 Tiiullt. f>72.

4 rolli/er r. DiuUrn. 1 Turn, i Kii.««. (t'li.) 121.

5 tearse v. Green, 1 Jtio. & Wnlk. IX>.

r. CiirtU r. iiarday, j li. i U 14 1. 1 13.

' 2T. R. 1811. Soo 1* eiwe in KincriRon, Tniitc ilo.s AwHuninTOs, vol. i. 144 (in

Mi-n-dithV tninslation. 110), of wliit'h the f.uts are net oil* 3 Kent, Comin. 01.'».

» till. C'oWill V. Oonfoa, 3 Camp. 472. » Agency, § 190,

Caw added
by Story.
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nor w,,. a .• ,u,„ ,» „„ l,i„|„.r tl,,,„ i|,„t nf „„j. ..Hkt .TOlitor ..( tl.«
;|.;.r W,r tin, „ ,.„„.,| |,v |.„M Ki,,,,, <v/i„ ,,,„rH v. A/:V ",„,„, k,,,.

t. m ..I t„ 1,0 u,,,,™! •
; „„r <li,l „,„.|, i„.,„m,uT» „tla,h ,„, tl,,. reaty ' '"•""'

>«.rth,.|t™ ,t Im, l„.,.„ ,,.1,1 ll,a( an insolv,.„t nmv iiwnr,. a house t„

n,a r,:'"";?""
""^^ 7"""';^ ^"'"•.""^' warc.|„„Me„;,.n a.ul whar.i ,;',

n a, i„, ,re tlieir ,u,t|m„.rH' ko.kIs i„ tlieir han.l«. an.l r ver tliowho e value uu.lera poliey „f k.kkU" l,el,l in .rust or „Jiou "
"

. Kam a earner wl,„ insures may recover the whole value of «,„.!, (r.„io,ost I y hre, ever, if the owner u,uy I," Misahle.l fr,„„ nvovriuu ,,i„|er i"™riuBn„„
the

( arriers A.;t IS:),)
;
» ,|,i,, |,„„,.ver, is snhje.t t„ the n, ,,a,^"""'":»l—

).nu,.,,,le ,„ ,|„s ,r -h of law, that insur.„„e'is no ,n„re , ^n J™,"'
ut'Ki '11 trust for tliy owiut-* ui tin- "nmU

them' Iherhlhlv';"";';"' ''""'"V'
«;"':l»,""'l "" •"lerw,it,.r U|,o„ I,,™,.,,.

car e'r wl i y i".
";

""','", '"' """ '""^ " I'"'"""')- "I"'" tl'« "'""'>'
carru-r »h,le the liah,l,ty „f the minrer is only seeou larv Thoinsurer .s praet,eally in the ,„„i,i„„ .,( a surety.

^
W!,e. el« he hasm. emn,he.l the owner U the l„ss he is ..n.itlell to all thJ, J«„ o(.mU.mn,ty whuh the ,.tisfi,.,l own.T hehl against the ,,arty .riZi^y

liable, and an insurer who ha, pahl a loss „,„v nso tL» na, ,o "fZ
Suty « :iT,r'

l"" '" ';,';,"''" '^''-? <""" ""^ "'"'- whose Zt^llduty caused the loss ' The insurer has, however, no more rights than

'ahieTthe' I

""'' ;'";",
i"

''"' ;' '?t,«
•"""''"' "«' "'« '•"""»-

limit the nghts of the insurer to recover against the carrier."
1 ll)i„. p„rl. l'„„ 4.11.

^ fHuc JHT Stiirv. .1., r„/«w,„Vi /„«„r,,,,,,, /•, „/ I/,......*,.. , . ..

; '/.'^i'
'• P"*'". 11 Q. B. U. 386, L«S„a v'cL/^'a'i'i P rvKTao-
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Ihity Ml

inminng.

InMiiraiiio

LrnkT. Hid
|KMitiull.

Tu ri'turii tt> tin- faitor. If it U liU duty fntin aity i-uiihu t» iimiiru.

lio tlivri'liy l>ei-oiiii'H bituiiti to iiiukc liiiiiNolf uftiuuiiitcd wiilt tliu

iiHturo of tilt* iitti>ti<lci| trnimit, urn) with ull the rnmlitioiiH wliitli arv

iiHiially inHcrtvd in pulii-ii-H fnrKut-li u traiitiit ;
' to procuru tti(^ I'xucutinti

nf it witliii) u ri'ttHniialilu time,' unit in terniK covt'riii^ ttto iM'ruliur

Twkn ^ liy (M>lvent underwritcnf.' TImmi liu will not be rliurt{i>»fiUt with

tiny liHui wliit-h niuy vnMuu nitTi'ly bmuiiiti' tin iiutiiruni'u niiKbt I'lHvwhum

IiAVO been obtainud un nitiru favnurtible terinM.* In tbu (>vi>nt nf u I<mh

hup|>cnin|{ he bccninus bound tu the uxeriiHC uf reoooniiblu di[i){i>ni-u

in ruruvering the HubiirriptintiN.*

A wonl niuy \k added un tite ohlittation on a reinsurer, whi<-h
'

certuiidy no lens than that of an original iiiMiirer ; and in ufM'rrinnv fiih >

in both caMes. L'oni'eahnent vitiates the )H>liev, even apart from in-

tention to tieceive. It is pointed out in San Mutual Itinuranvc Co. v.

ihraii Inturanre Co.,^ that the need for full diHtliMure in the eaue of

reintturame niity he greater than between the partien to the original

iiiHuranee. " In the former, the party NiM*king to Hhift the rittk he hai

taken is bound tu eonununicate Win krinwludge of the churacler of the

uriginal insured, wliere 8u<-h information wuuM be likely to intluenee

the judgment of an underwriter ; while in the latter the party, in the

language of Hronson, J., in the ru.se of the Ncu- Ymk Bowery Fire

Inmranic Co. v. New York fire Insurance Co.," is ' not bound, nor

could it bo ox{>ected, that he should speak evil uf himself.' " '

The position of an insurance hn^k^r "* may properly be nutieed here.

Policies are usually effected through the agency of brokers, whu keep

running accuunts with the imrties. The premium as between the

underwriter and the assurcu is considered to hir e been paid at the

time of the subscription; the underwriter ackuuwlodges his receipt

1 MtUlou'jh V. BarJttr. 4 d\m\*. 150. a Tarpin v. UUton. 3 M. &. V,. Am.
a Park v. Hammond, U Tuunl. AWk * Htory, AKetK-y, j| 1H7.

i Wakt V. Atty, 4 Tuunt. 4U3 ; Mivjdtu- \. Forrester, & Tiiunt. 015.
« Mtiiry. A(fl-iiry, ^ M ; Hichordtrm v. AudirifM, I Cam]). 43 note.
T lu7 U. 8. (17 Otto) AlO. A duublo iimuriLiu-u ii wlii-ru tho Mnif ntfin m to reccivu

two Huiiu iufltciKl ut 'inc, or thv huiuo emu twkv owr tot tlio itauio Iimh*, by reaiKiii uf

liJH liiiviiLK miulo twt) itUiiiDmrofl ii|Nm the ttiuiiu )(>«<'>'• ^' thv Haitio M\>: Oudin v.

Londim /iMuruHU Co., \ Kurr. 41)1). Wticri) tliiH in this ciino thvru in erfntributiim

Itftwcnm tho two jx'Dtcmii ]iiibl« to \My, ntul thu HtHunxi unly <-iin n-<:<-ive iiidemnUy :

Sorih Hritith and Mercantile Iitsuranet Co. v. lymdon, /.ii.vr;<oo/, and OUibe Jnaurawi-

C'u.,5t'h. U.StHli 3K,uiit, Cumni. (13thod.), 2HI.

" 17 Wvnd. (N. Y.)3.'i9, 3H7.
t> The (iructico with refiaril to discovery of dot-uniciitH in nn lu-tion ofi h polify of

mnrine iiihurimieiHMtuti-d in Buultonv. //owdtrM.l 11)04] 1 K. B.lMiChiiiaSUMtnahipCi,.
v.Commt rciiU AMurancrCo..tiQ. H. I). 142. wlu-rr (ut 14'0. Br«lt, L.J.,rx|il»iiiM tho ria«im

of (he rule. lltudersiMv, The Undtrwritiag nnd AgtHtfi Aint(KiiUi<M,\\^\i\] I Q. K. ~m1.

i>ti(Ui>MltiHii>d in Harding V. llimwll, \\VM7t\ 2 K. B. H3. Tht> leiulinti i-ilm> on " inHiinihlr

int^-reitt " ih J,urena v, Crnufurd, 3 H. Sl P. 75, 2 B. ft P. (N. H.) 2)11), 1 Tuiint. 32.'i. If

II i^T^on be dint-tly liuble to Iukh in thu ha))[N!iitug uf uuy partioular evvnt, ax if \w Ih'

ail iriHiiri'r, nr lie aiiNwerable uh owner, for the ne^hgt'iu-K of the niiifter, he hiiH mi
iiiHiiruble iiiton-Mt, notwith»tJindiiif( tho nettHyi'iire in the m-uhgenee of hiit Hurvanto ami
in law hid own nejiligoncc : W'fdktr r. MaiUand, 5 B. & Aid. 171. 8uu ulau Aiidi.rsiin

V. Morier. 1 A|)|>. Cat'. 7U : Culoniid tn^uraiux. Co. nf NvtpZiidand v. Adthiidv. Mi.riio,

Jiiiantnft: Co., 12 Am). Ciu. I2H ; Wilmtt v. Junts, L. H. 2 Ex.. per Bliukburn, J.. I'V*.

Kb'tii'orth V. AUianC6 Marine Inauranti: Co., L. H. H C P. uUU, uooaidors the inaurdbU'

inti-roHt of a roQaianou. See tm tu the divUion of opiiiifm in thin ciuw the note in i'

K. K. 721. BoviiT, CJ.'h, vi<-w HeeiuH to be adopted in the I'uitod State» ; Oe furi'-l

V. Futl'iH Fire In^iiratKi- Co., I Hull (N. Y.) 1)4, 'toldinK a lonaigneo'H inxurublo intcrrj-t

to bo th« wholo value of thu kikmIh. Thero i» a very full noto otk InMiirablo Inlt-rcHt bv
Mr. Hultiiet, 3 Kent, Uoinni. (12th ed.), 37U.

10 For the nuthority of an insuriiin'e broker hcc Fisher v. Smith, 4 Apii. (Jaw. I. I(

til iftsiiFdn-jt- brokvC fcet^ira a p-jii-i-y be \m^ ?lfeT.-tcd iit \u^ hiintls, Itc i' t>oimil to 'i-^-

reawonahlc dili^rn'c to iirocnr'^ the nniliTwritcrs tu wcttio and pay any loaa tliat may
hap|>cu upon it : liuu-^fidd v. CrcawUt, '2 Camp. J43.
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if t

,

uiij i( 1,0 ,!,„.« not niluully ro«Mi , it, i,o a,.,,.|.t« lli,. bn.kor for hi*
; Ifblor. i.r»i «ul»lilulw liiin (ot tliis |,ur|H».. in tli.^ |.h..'.! „( th.- uwiirnl
Mio hrok, r IhiMi liw. Ill an u-lion the wm RroiimU of .Int,.,!.,, „uai„,t

1.' Hum. f„i t „• |>n>iniuni m tlio oMiin'.! woulil l.av i( lio lm<l ,.«,., i...!
llif iKiliiy in I.I9 ..wn |>.'r».in witli.Mit tlio int.Tv.Miti,in of u l.ruk.T
.•J(.o|,t in iu.,.« wli,.ri! III., aiwiiml .nay l,o ontitloil to ru<<iv..r l.a. k
II..! l.ruiiiiuiii ttniii tli„ ui..l..r*rit,r.' Tl,„ awuml ,!,». t. as inatlir

'I
l""f"™; .'" ""• f"' >"»'«"ii', pay ilio premium to tl,« l.rok.T, not

.Im., tho latlor pay it to tl„. un.lorwritcr. M hotwii'ii lli,. a,«ilrf.l anil
111.; iiniliTwntiT tl.o pri'iniiima aru consi.hril uh pai.l. Thi. uikI.t-
writor lookK to till! brokiT for payment an 1 li.i ;, lli„ a»»ur«l, wliilx
nil! auuri'il pays ilie preiiiiiimH to tlie litokur nly '

riu. i,,,ura..ro l,rokt.r-» duty « i» tlion to ne„oti»l« tl,« t«lii» of a Hi ,.,
|K,li.y botwMii till! iiiMirir- anil tli,. aMuroil, .iml to pnoiarc a iii..|"o.
raiHlum, or III the ci.«o of niarim. ri.4k« a uli,,, emhiKlyliiB tli,. tiTlm
auri-i'il mi. W |,pii tliw i, ilono liia iluty i« di«<ha«.!il, anil witliout

r.'

"" "i»;rii<tion« ho t ...ititlnl ill aiiv way to aflwt it, for it in no
part of theor. inury.lulyor |«>wor of a l.rok.T to ,«n,-..l aKriM.„i,.,il»

oniL. valiilly am con.pletcly ontcroil into." ' Tlio lirokur ulul.Ttak™
a iiilty to u«c iluo laro and diligcnto about spcurinii, nmkinii, ami
coniplctlMjithe induranri'.

«• " •

fill 1

"*
''i'Vl"!" .'"V:,''';''"8

"' ""> in«ur.n.-.' a proiHisal for. lias to I,,,
hill!.! .11 and thi, is hi .-d uj, hy an ag-nt without tl„. |,rin<ipal readinc
it, tlie primipal ...u»t be trcateil ,.a bavii.K adoptvil ,..' ••

tlie siKniiw
of the application without reading it or hearing it r.-ad was iiiexrusable
..egligeiicc. Ihe law requires that the insured shall not only ingood fait', answer all the interrogatories corrcctlv. but shall use reason-
al) • ..iligeneo to sec that the answers are eorrertly written It is for
his interest to do so, and the insurer has a right to presume that he willdo it. 1 lis doctnnc was accepted as giwd law by Wright, J., in
Hujijar V. Hoik Asaurance Co.'

»,.,"
The remark may here bo made that insurance is a contract personal

to the insurer. When the property, the subject of the insurance, is
sold the insurance does not acompany it unless the insurer consents
to the transfer of the priicy to the grantee of tho prolK^rty.' But the
contract heing one of indemnity, the insurer on payment of tho agreed
amount of the loss beeou.es entitled to all tho rights of tho assured in
respect of tho destroyed property."

The real bargain between the assured and the underwriters takes !,„„„„,.„place wli.3n he slip containn.K the teniis of tho i.itemlcd policv is .(.>»»!"
accepted. Jiy virtue of the provisions of 30 & 31 Vict. c. :!:l ss t-!)

l"'*"!'""-

the slip. 111 Ihe case of insurance against marine risks, dws 'not con-
'™''

"titutc a contract enforceable by law ; though it is binding in honour "

It therefore becomes the <luty of the brokers to advance the stamp and
see that the policy is projierly drawn up and the matt-r concluded
within a reasonable time. If when the policy is [.resented to him tho

I Jcntiits -. I'outr. SL & .s, 2H2.

n,i^.^riai.;:°'irMtrs ""''"' '-" "'"' "^ "" '-"" '" -"-

' 1 11102! I h. B. am, 025. ' r/.«f.VraMra(,r»,llSU..S.(ll Daviil.VO

-li.. ,t "u '".•'°''*"» J/u..O,« Imumace Co., L. U. B C f. 210. But a LI„yJ,,

'>m
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l.nrrixi'it

MahHt U.
IMHIHfC t'u,

lll.u'kliiirr.

J.'m, KMun
iiig.

undprwriltT rpdiw* to ninh, tlipn- » no iiknIi* rithfr at Uw ur in «|uii*'

to (orro liiin to tin mi. AiMumiiiK tlit* Wr»kt>r to havn uim<<) n'OMimdili'

ililiiit'iire he w thi'mm (liMlmrKril. If tlinxiK^ *!"• iif((li»l«'in<' "' th«'

hnikiv till- tuiuluaiim (if th« liiwimwt hiw Iwi-ii unrt'wiiiinildvtit'Uvt'il.

till' ttrttki-r in ri'DiHiiMihlu fur any <)kiiii«Ke NUnUintMl hy tin* tlcLv. riiin

(iania^i' may Iw niitbinff ; aa where the riak will »till Ihj taken I y nlhi-r

untltrwrilcra at the aaiiie |in*n)iiiinH ; or niay l« the wh«l« anMiintl

rerovt-ralile, if a Rtatn)>eil |Milirv hat! Wen exwutml.'

T» prove the i-aiw aKainat the hrwker the «li[> wimhl huvo u» lie out

in eviilfiH-e " for the lollateral |iiir|Hit«' o( ihowinx that the broker had

not tiM'W due ililixeiifo in brinfnnR the matter to a '-ipiK-JuHittn within a

rf..v. rvuHonable time "
; antl in limidm v. Ptwific InMuntm-r *'»».,* the hIio,

t/irlK»ur- thuiijih void iM u rontrart by 30 & U Viit. v. L'.'*, w«h held athnitwible

*
"'

in evidenre fi>r tbi* piirjx**'.

From this undiNimtud law, lllaekburn, J., in fUher v. tivrriHud

Mnrint' ln*ur'thce ( d.,^ aiiUKbt t4> hold an inituranco eiini}>any liible

(or breath of duty in not iiwuinti a |M)Iiiy in reanonablu time alter

having undertaken tlie duty of |ire|)arin|i one. The fi>undation of

this attempt waa a diflerenee in the way v\ whi<'h private under.

writero did their buiiineM from inniiranre <-om|MinicH. In the ciute nf an

inHuruneeroMipany, after the Nlip lias been initialled by the afjeut of the

<i>mpany, it
* .'turned by the broker of the aanured, and a eopy of it ia

(hen «ent to the company by the broker ft>r the pur{K)«u of prcpurini;

the iKiliiy. The policy is then drawn on stam{>ed jiaper by the com-

pany, who themselveH advance the Mtainp and execute tht policy ready

to \w delivere<l to tht? aMured. Itlackburn, J., held that the effect of

yivin;,' the copy slip and the acceptance by the company was that the

<'ompttny tiMik uihmi theniHelves the du*y of the broker, viz., to use due

Hkill and diligence about pre|>anng the policy in a reasonable time
;

and the mere fact that the company were trusted with the duty, he

contended, woh a sufficient cunsitleration. But the majority of the

t'ourt held that the true cf!eet of the transaction was that, on the

initiallinfz i>f the slip, an engagement was entere<l into, not merely t()

exei-ute a binding policy, but to execute it in occordance with the usual

and accustomed course of business, including an undertaking to

procure the stamp and fill up tlie policy ; and since no other agrecmenc

than that evidenced by the initialling the slip was entered into, the

stutute applied and prevented an action founded on a supposed breach

of duty in not proturing a stamp and pt;-panng a (wlicy. This decision

has be ti acquie.Hced in ever since.

It .1 che duty of the insured to communicate all intelligence that he

possesses which may uifect the mind of the insurer. He is not bound to

communicate loose rumours nor facta which the insured may l)e

presumed to know, such as general news accessible in the newspaiMTs.

The law requires uberrima jides ; yet either party may bo silent as to

grounds common to both *

» Pit Hli.'ki)um, .)., Fithcr v. Linri>ool Marine Inaurance Co., L. R. S Q. B. 47">

;

inKx. Oi. L. K. IIQ. B. 4IH.

» U B. 6 y. B. ti74 ; 7 Q. B. ;M7. 3U * ai Vi<t. .-. 23. im repealed hy the Stiimi>

i\i-<. IHDl, K. 123, Aud tliD Uw rpliitina to |H)lii'ieH of wa ittHtinmce is coDtainetl in

Been. »L»-1)7 of the aamf Act (M * .15 Vi<t. c. 3't). See I Edw. VII.. c. 7. ». 1 1. R»f/'il

Kxrhnu'jf A/tminiMe VorpornlioH v. Sjuforaakrinqa Akiiebolagil i'rga, | HXII | 2 K. B. 5117;

tlliuSjiK. li. JSt. ^ L. R. xQ. It. 4(ili; L. R. ftg. n, 4t;s.

« Cnrtfr V. Boehm. 3 Burr. 1005, I Sm. L. C. (lUh ed.), 474. Cp. Btatiburn V.

Vi'jfU. 12 App. t'-j». 531.

Diilyofthu
iiiaiiri'd.
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CHAP. i.| VARIOIW REf,ATInKH. H27

Thnudh wf hiivo in t<riiM limitnl mir mnxulentinn in lh« (nn-eoinB
rrm.pk« tn 111.. ..«« .>r t«.t„n .n.l hpoltf r. - Ih.. in.mt riniril.. an.1
r«i|»>n.il,l., cla«MH. 1.1 .Koiiti ^tho priniipitH. anpiiriil,!,. op,. »ppr.,nri«i,.
tn .11 «,•« ,,( nii.n.anlil« a^enry ;

«•,. »pr, ll..T..(„r,., <iis.„.„».,| tr„„,
<<.n.irl»rin(( th.. mhrr om... of »geniy indepenclnntly »nil in drtuil.'

(y) Am ti) tmrrAoMKcmfn.'
•rii« w.nl wnrehouMi in >ml>iKuniiii. It may "ignity rithpr :

(
1 ) A "turn lor unoin (nr u(ti l«H.pinK.

(2) A huiiilinic fiir .torin(, importwl gon<l> on wliirli ru.tomi thios .'liru'ir,"hovn not iwcn paid.
nniiion..

(3) A itori. (or th« ali- o( gnn<\» wlinliiulr.'
So. too, warelin.iK.man ii an ambigiiouH form, ami may moan oitlior

thf kw|MT o( a wan-lioum or the man tluit wotka thrn.in. Knr tlioprwnt purrxw thu tliinl mitanini; of warehouw may Ih- pliniinatrd
and «. may »|H.riBl m\wu o( the aerond ; < our con»i.lcrati(m lan he
ronHned to tho view of a warehouae a> a atoro for koixIii for safe kwpinir.
the Mcond meaning of warehouaeman haa referenre to the law of
master and «ervant, and mayalao here hediaregarded.

A warehouneman, reatrirting the unc of the term to ita flrat meoninu Rul.' ..t

la a bailee fop reward
; and therefore eomea iimler the rule etarting 'I'li*-"'".

orilinapy diligence.' Thi. i> in acconlance with the niling in rn,7,// v. r^g .-.

/*i»w.," where plaintifl olaimed agaiiwt the defendant, a wan.hoiiFie. "'"""•
man, for negligently keeping a quantity of ,jl»,<-mj which had \m-n
deiwaited by the plaintiff in hia warehouae. The pnmu, ha<l been
destroyed by rata

; but aeveral neraona had looked at it on different
daya and every night

; and the lid of the box containing it waa shut
down, though not nailed ; and many cata were kept in the warehouse,
while all fMiMible care waa taken to destroy voriiiin. On this I,ord RiiH«i,i
h enyon aaid that a warehouseman waa onlyobliged to eitert reasonnlile ''"*" ''y '•""I

d ' jenc. in taking care of the thinga deposited in hia warehouse ;

"'")""•''•'

tnat he waa not, like a carrier, to be considered as an insurer, and
hahle for all 1o«i«b happening otherwiae than hy the act of Ooil or tho
King » enomiea

; and that the defendant in the present case, having
exerted all due and common diligence for the preservation of the
commodity, waa not liable to any action for this damage, which lie
could not prevent."

A warehouseman is not a.iswerable for a theft committed by his Duly of.,,re-
servants

;
nor yet for any theft after he has shown that the goods were hoiurmun.

'"" ".;"."' •" ",1'I'I.V ™l.v «;h r^lli™, i> „ B,.„,r«l «„,•„,..». The .l.ily „t „ ,.„„„ni„i,,,
wcnl i< i.xpl»in„l by Blnrkbnni, . /„/..»( v. i„.,„.i„,. 1.: R ., h. I. 407
( „.^«glou^OM 11 g. II D. 797 , W,» V. Fr,„l,. 10 C. H. HUH. A rommi-ion
•II"iil i> not bound to inBiire, for llir he lit of bin |>rm.'i|...l. ii.»..l« roii.iiin.Ml to him for
».lo. without iome ilimtion., either ei|.ro.» or iiU|)ho<I. I<> lh.it oBTnt. th.uioh h« ha>
..i.h ..n interrat 111 thf jood. thnt hr m,..v in..ir.. Ihcm to their full v»luc In hi> ownimmo ; 3 Kent, Coium. 2(11 n. (c).

' H,-- Boll, Princlp. of Uw of a<.otkn.l (Olh ed.). 108. when- Ihi. oiumi ntv oolbH-tcl
' fT",' ,'"?.''"'" <""> «'>• '™ ;

•> •'''"y- l'..inmet.o nnil M.nuf.i.liiro., 354 :|S«.
» tlRilvie, LnKhnh Dictionnry, gub .we Wiirelioujo.
' A» to the Warehouning Aet. nral the qiie«tion« r«i««.i ™« to bonde.1 good.^ nnil the

proiierty therein, with the method of «nd limltationn in triin.ferrinu il. «t I H. II,
l;.|iiTn. |7lh ed.), l»9-2ll i .MeCulloeh, Dietioniiry of Commerce, nrt. Warelioii.init
^y-ftem ; 2 Kent. Comm. .M7, n. (d).

• ,Ion™, B»iim. M.
n Peake (N. P.) 1 14. Se« nlso Gnrsul,' r. Tkf. Proprielnra nf Ihf Trrrtt and Mrr^fii

\«'„jnlmri.i T. R. Ml. and eompure it with Hydf v. The Xarigclw,, Co. Inm lie
lr,M It, III, Mtrtig. 5 T. R. 389, juid Mmitj v. 7 d, 1 8t«rli. |N P ) 72
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placed in a reasonably safe plare, antl tliat he has not l)oen Ruilty of

negligence, and It has been added not " oxen-woil lesn care towards

them than towards his own property." * This last statement is not in

accord with the principle we have seen governing in these cases ;
since

it does not guard against the contingency of the bailee being very

careless with his own goods. The true rule is that a warchoiiHeiiian

must take the same care in the preservation of the things bailed to him

which a good and prudent business man would take of his own ; since

this is a contract of mutual benefit to the bailor and bailee." He is

bound to warehouse the goods entrusted to him in a place reasonably

safe, suitable, and usual.

^

The bailor has no right to expect more than ordinary and average

rare ; so that where a building fell from a defect in the foundation, the

warehouseman was held not conclusively chargeable ; since such a

casualty might befall without negligence on his part ; although of

course there was a presumption of evidence of fault."*

A warehouseman, or storekeeper—as he appears to be called in

Scotland—is also bound " to store in a proper manner " the goods he

receives. This duty involves the obligation of reasonable inspection

and shifting of them from time to time when goods are so packed that

damage may result from their too long continuance in one position.

Thus the warehouseman was held liable where bags were piled one

above another in such circumstances that the pressure, long con-

tinued, was likely to cause deterioration in their contents, and where,

with knowledge of this likelihood, no steps were taken to prevent it.^

It is not of itself sufficient to constitute negligence ^' the warehouse-

man that he has departed from his bailor s instructions as to the

custody of his goods ; for he is not bound to greater care than ordinary

rare, unless he has accepted the goods on a special condition that he is

to take unusual precautions. The fact of a deviation, if not in itself

sufficient to make hiii^ liable, is yet a circumstance, and an important

one, in the constitution of negligence, though not necessarily sufficient

to dispose of the case.*

Further, the warehouseman, though hound to use due care in

storing the goods, is liable for the acts of his servants only while acting

within the scope of their employment.' A good instance of this is

given in Aldrick v. Boston and Worce^iter Rij. Co.," where a fire broke

out in the night-time at the defendant company's warehouse, and

their servants although present did nothing to remove the plaintiffs

goods which were burnt. He sued for their loss, and grounded his

claim on the alleged negligence of the servants. The claim was held

not sustainable, since it was no part of the servants' duty to rise in the

night to look after the plaintiff's goods, and the mere circumstance

ininfiit on il i

i 3 Chitty, Commcrro ami Maniifaoturos, 368. A nl'-, 748.

3 }}diim il custodinm, non etiom niMini, cni rfni'ti vim p-lcul. rrnir

4 C'l, ?S i
bnt see FinHcntir v. SmnH, 1 ]>[>. (N. i*.) 'MTt, and Ihi- co

Srhmidt v. Ittood, it WVnd. (N. Y.) 2tW.

3 A carrier also a warelioiiffninn wli>. ..rrepts gon<iH for transporlrtlioii or kcoji-

them after their arrival is not a gratuitous liHilee : White v. lluwph^rtj. II Q. B. -1:1.

/l»/e,32.755,708.
« Wiimot V. Jart-ia, 12 Upp. dm. Q. B. fi41 Cp. Hforlc v. Ijurrirk, L. It. 1* Q. H.

122 * SnodgraMi* v. Rilrkie, 17 Ri-ftie, 712.

n Tobin V. .VrtriVm. 5 Muu. P. C. C, per I^-,rd I'-r'^ughfim, 128. fnir^-t^ frfd-t h>y.l:

V. Mersey Dotks and Uarfiour Hoard. |IHi)<»] 2 Q. B. 20.'j, di(.riit.WK the linl>ility of ii

warehouseman for conversion for wrongful delivery where the owners of the good-s

lire not guilty of negligenec. Cp. Wrnrffraon V. ICiWiawis, [1895] 1 Q. B. C2I.

7 C3eman v.Rifhes.Ui v.. TA.\Oi. a 100 Mom. 31.

1



CHAP. 1.] VARIOUS RELATIONS. «2ft

tha^ they woro pronont .it tlin firo in tlicir cliarartor of citiicpns muUl
not extend tlie jilaintift's riyhts ajiainst their employer.

There is authority that seeinn to point the other u'av. Lord LoM Kll.-n-

Ellenbonmfjh, C.J., in Lirie v. Jaiimm^-nn insurance rase— '"?'"';'"k'i '"

reasons thus :
* If the proiMTty. whether (!anvij?ed or uiidainnged. wouhl f '^,"'

''' *'""'

have heen eipially taken away from him [the aswuredl and tlio whrdc Inss

wouhl have fallen upon him had the property heen ever so entire, how
ean ho be said to have heen injured hy its having been antecedently
damaged ? . . . Supposinfj ship and cargo to be danmjied in the
early part of a voyajrc hy the ordinary sea perils, and afterwards
wholly destroyed by fire before the voyajje is finished ; of what eon-
sequenee to the owner is the damage which may have occurred from
one or several successive causes of injury before the fire ? And if

the property, whether undamaged or not, would have heen equally
annihilated : is not its previous deterioration rendered wholly im-
material ? " - But another ease may be put ; where damage being
done to goods in tlic hands of a bailee, the bailor is content to leave the
goods in their damaged condition and to treat the damages as a sum
receivable by him. I'- this case the destruction of the damaged goods
by fire appears irrelevant to the claim to recover. The presuinpticm
that this is the case shoxdd probably be made against a bailee in
default

; he is liable to pay damages, that is not restitution of the
thing, but compensation—a money equivalent.*

If a total loss has occurre<l without want of ordinary care and Sulwe^ui'iit
diligence on the part of the warehouseman, though previously to the •l''"*''!!^ ti.m i.f

loss ho was guilty of actionable negligence by which the goods were ^'^"'^l'*" i,

deteriorated, it has been decided in an American ease * that the sub- not"rc£«""
sequent destruction o£ the gowls does not release him from his pre- from liiii>ilii.v

vioualy accrne<l liability for his negligent act. Again, where a man
nI.^fj'*.'[,','."."'

has contracted to w^arehouse goods in a certain place, but warehouses
them in anotlier, where they are destroyed by fire, without negligence
on his part, he is, nevertheless, liable, since he has broken his contract
and thus exposed theni to injury ; and this was decided in LtUeif v. rj'!',/ v,

pnvUednij} The only exception, said drove, J., citing Davis v. Garrett,^ l>»i,h!,,l,ii/.

is where the goods must as inevitably have been destroyed at one
l)lace as at the other ; and he lays down the rule :

" If a bailee elects to Tin- mis-

deal with the property entruste<l to him in a way not authorised by
the bailor, he takes upon himself the risks of so doing except where
the risk is independent of his acts and inherent in the property
itself "

; to which Lindley, J., agreed.
These considerations suggest the duty of the warehouseman with

I 12 E^utt, 048,054.
a (;p. Lidfjett V. Sfcrctfin, U R. C> C. P. 01(1 ; Wood^idc v. Ol<^c Murine Intnrnvrr

Co., { [Hm\ 1 Q. B. lO.") : Thv Dora F^^tcr. [10001 P. 241.
3 i'p. Niirophmphatc atul Odnm'a Vke.micii' M'tmirr Co. v. Lonihm niid S/. Kulhurine

Ihick Co., Q Oil. D. r»03, ilia.

* Pomr/i V. Milchcl', A Hill {N. V.) M.'.
* 7 Q. B, n. Iiin. The prinripln in tlio siimo na that whirh docidpa i\\:\\ wlii-n ;i

ilobtut is directed by bis crwljtor to remit moiicv by \m»t ami it i» liwt, the irtililor
must boar the loss: }ynrwiclcf. v. A^oniv*, Peiite (N. P.), (37; Diinfop y. Ili'/-iii).-.

I H. L. U. 381 ; lIotueiuM Fire, d-c. Co. v. Grant, 4 Ex. D. 216. The proiuid for
ili^r'hargiDg the debtor in that case is that he has obeyed the directtionx of hi« rredilur,
while the ftroimd for makinff him liable in this case ia that after undprtakinc an oblieA-
iion to the owner ot the giiodM, ho did not pt-rforni it. l^nrnpnonv. Londonnnd Imhit
lioek Joint Cu., 17 Times L. R. (»)1.1: Cnstody of g(mU by do-k i-ompnny ; in what
liri'iimstanrCM n bailment by t be connii^nec,

>• r. Bintf. 7llk
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regard to ftttcinpts to soize jforals depnsitp:! under colour of le^al
process. The increased resort of people with valuablu securities to
Safe Deposit ('(tnipanies for safe custoilv of deeds and jewellery renders
this a matter of growing importance, "it is not doubtful that a bailee
for reward may excuse himsi-if fur failure to ileliver the property to
the bailor when called for, hy ahowinp: that it was taken nut of his

custody under the authiirity of valid legal process,' of which fart he has
given rea.sonabIe notice to the owner. Hut there is a duty on the
bailee not to part with property iniprovidently on the mere allegation.
He is bound to make all reasonable in<piiriei into the validity of the
allegation before he parts with his bailor's property, and to receive
such assurances as would convince a reasonable and intelligent man.
An unexceptionable course fur the warehouseman to adopt for his
own .security would be to intcrj)lead.^

If the bailee parts witli his bailor's property without suflTicient
' justification or excuse, ai ' is then sued by the owner for a conversion
or a negligent loss, it is iio^ a defence or bar to the action to show that,
after the property went into the possession of others, it was levied
upon under process against the true owner. If it can be shown that
the bailor became repossessed of the property, 4)r that it came under his

control, or that he had the benefit of it !)y application tlirough regular
legal proceedings upon a judgment against him (j.^., the owner), such
facts will go in mitigation of damages.^ As we have seen, however, in

the case of Powers v. Mitcftell* the subsequent appropriation by the
owner in no way cures the original wrongful act.

The duty of Safe Deposit ('ompanics is not different in kind from
that of other warehousemen, though the preciousncss of the securities

they hold is likely to call into being the particular danger of liability

to legal process more frequently than in the case of bulky goods.
A case already cited ^ is an authority that for destruction of goods

warehoused by rats a warehouseman is not answerable without negli-

gence. Neither is he liable for robbery, accident, or fire, unless in any
ease there is gross negligence or default. The rule with regard to this

is very clearly stated in Foster v. Essex Bank,'^ a decision mentioned
with approbation in Gihlin v. McMiiUen : ' " The principle applicable
to tliis species of liailinent goes no further than to make the bailee

liable in case of nrdinnry ne<ilert ; so that if he shows that he used due
care, and nevertheless the goods were stolen, he would be excused. . . .

And this is also reasonable, for one who takes goods into his warehouse,
to keep for a stipulated price, does not intend to insure them against
fire " or thieves. Ilis comjtensation is only in tlie nature of rent ; or.

if anything l)eyond that, only for the vigilance of a man of common
prudence. If lie locks and fastens the warehouse, as other prudent
people do, and thieves break through and steal, he (uight not to be
accountable, antl if he leave the door or win<lows open, he ouglit

to be."

aiij>mveti K.r juirh- fhiv : lHr€S,„l!,r, IMCI

.irrir ,( C... v. K.,.^

i SMburtf V. Srohl>,r<l. Yclv. 22
j«tJ.ms,.|.M.II,.«M1.

2 H->tftwhild V. Morrison, 24 Q. II. I). T.'iO. r,",

WrsI India Ihtfk. 5 y. It. I)., per Field, .1., 1:1.-..

3 Hofiirtsw Nlinfifiinl Safe JtifMuiil CiK. 12:1 N. Y. .'i7, 20 Am. St. It. 7 IS.

^ ;t Hill (N.V. ).>!.->: n»/-,S2y. -. ffii/i// v. /*inr/r«. lVake(N. P.). 111.
•• 17 .Mii«H. r.02. 7 I. u; 2 I'. C, 3.1«,

•* >< Knr a fnll eonnideralion "f the Vwv wliere 111-" l.ws hiis liapi. -ii-d tlir..iij;li lire,

a- I . Iti- l.iinlen (if pnvif. «oe L-inr-i.^l.r Mi'ls v. MerchmtlH C.^fun PrrMs <\>

Am. .St, li. .-.sii.
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If the warehouseman have insure.!, he ia linhle to the owner for Where w.rcmoney paid aiul received to his use,' unless the poHev is in similar terms '">u"mm ha.
to that wliieh formed the sulijeet of the deiisiun in Norlli HrUM '""""
Imimmrc ( „ v. M„//„li ; wliere the insurance hv the warehouseman S* ""'""'

was on poods in trust or on commission for which they (tlie assured) ("TYllfail.
arc liable In this particular case, as the projierty in the teas, the
sul.jert of the insurance, had passed to purehascrs, and the teas were
accor<linj!ly at the risk of the purehascrs, as between them and the
assured It was held that the teas were not covered by the policy

In a case ' where floating policies of insurance were effected by X,„n n,Ui.k
wharhnsers aRainst loss by fire on jjrain and seed, Jessel M R who ond -Vm„n-
was conhrmed by the Court of Appeal, said:' "By the evidence » li'' 'T'T'wharhnRcr by the custom I suppose, of the fity of Limdon, or, at all ^.:;^::i
events, by the custom of the trade, is in I he same position as a common ''''»*' ''"«'
carrier. He is liable, in the absence of express stipulation, for the safe

""' ''"

custody of the kihkIs entrusted to his care ; and if the .-oods are
destroyed by fire, he is liable in law for breach of duty, in not so carefully
attending to the goods that no fire could destroy them. It is no
answer on this point to say, ' I was not guilty of negligence,' because
It IS negligence not to have prevented acudent ; and for this purpose
It IS not necessary to show that he was guilty of actual negligence or
actua default

;
be is liable for not properly taking care of the goods,

1 hat being so, a wharfinger makes a charge to his customere of a sum
suliicient to remunerate him not only for his expenses, but also for the
risks attemling his trade, and of course a fair margin of profit. Whether
that IS charged under the name of wliarfage, or lighterage or con-
.sohdated rate, is wholly immaterial for this purpose. It is a charge
he makes to his customer, for undertaking those duties and liabilities
amongst others.

The responsibility of the warehouseman begins directly the goods Com™„o..
are delivered to his custody. Till then they are in the custody of the '"c-nt ol
carman, who is the agent of the person sending them ; the moment the

"-I'm-itiliiy.

warehouseman applies his tackle to tliein the carman's liability ceases
This IS illustrated by Thomm v. Dan.' where an aecdent happened ™™„.» vfrom the cords of certain packs breaking, after defendant's servant ""»
hao oir, .ed to give slings to tne i-aniian to make them more secure while
being slung in the crane to the warehouse, which offer was refused
l>n being raised in the crane the cords of the pack gave way, and the
goods fell in the street and were injured. Lord Kllenborough, 0,J
held the defendant bound to see to the strength of the cords, " If slings
were neces.,ary, the refusal of the carman, on his declining to use them
will not exempt the warehouseman

; he ought to have insisted on the
carman s usmg tliem

; and, if he refused, he should have repudiate.!
those g..o,l8 and refused to ac-ept them." Where goods deposited
with a war.-houseman are picilged, the duty of the warehouseman is
performed if he gets the property int.. his own po8scs.sion helore issuing
the receipt setting forth that the pro].erty is deliverable to the ple.lgee,

""r- f ,.., . h. .V U. S,.l: /,.,(A.H. A'v. r-.. V. ^7,l», 1 K. & K (J.v ,.«/,' s-»'l s,,.,
I. r ,.,rt, «,(, ,„.„., S I),. 11. .M. i (i. 2ia : u.nlxr l,„rn,, ,a a ,, ,» , m '

Th,: ..'ri ,.,. Ir ,

''^l><';;»»B™byrtwa,b,.l,l,>pr,,v,,l.l..,l,laiab«,,kr,,|,t;y! '

/».;r:^"'^-!'!tit'jh,a'"'""*
'"""""• '" ' '^""'•"- '"""'"' ""' '"*

"'^^-
.. IK.,, |\,P.)iii
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ami transfpre tiip ponspftsinn whrn ilcmanilcil to tlio lawful holder o( tho

rpcpipt. A wan'lintiBi'muu is iTulecd respniwiltlo for tlip rustody of the

property, hut- in not a guarantor of the title to an assignee of the

receipt.' A warehoiispman with whom goods have been deposited is

guilty (»f no conversion l>y keeping them nr restoring them U* the

person who deposited them with him, though that person turns

ont to have no authority from tho true owner ; yet so soon as he

assumes to affect the property in them ho lieeonies liable for a

conversion.''

Where a dealing with goods by pledge and loan is effected hy one

not the real owner by means of documents of title which come into

existence or are moulded only for the purposes of that transaction, and

there is no dealing with the goods themselves, apart from the con-

fttrueti' e dealing by means of a delivery order, on the repayment of the

loan, the party who purported to lend upon the goods is not liable to an

action by the true owner, although the goods have by fraud, to which

the lender :~ no party, been put out of his possession. His transaction

has been ouh intermediate : has had no adverse influence on the owner-

ship : aad has exhausted its effects, leaving the other parties in their

previously existing relative positions. At most he has been a conduit,

used by others, but is not as against the owner a responsible agent. " II

is as if a thief had given his stolen goods to a carrier to be carried, and

tho latter, at the end of the journey, had returned the goods to the

thief upon the thief discharging the lien for the carriage." *' Of

course it would be different it before the thief repossessed himself of

the goods the true owner were to demand possession. If he did so

and possession were refused the carrier would be guilty <^f conversion ;

so here, if before the defendant bank had parted with the goods, tho

plaintiffs had demanded possession, and the defendant bank had

refused to comply with the demand, there would have been an exercise

of dominion over the goods by the defendant bank inconsistent witli

the plaintiff's rights and constituting a wrongful act. But all the

defendant bank, in tiie piesent case, did in connection with the goods

was to relinquish to the person from whom they had received it the

constructive possession." '

In Bristol and West of England Bank v. Midland Rij. Co.* the

question was raised whether the persons entitled to goods from a
'*'

warehouseman could ::ue him for negligently parting with the possession

when their title had accrued after the wrongful act rjleged had been

committed. The point had been before the Court of Queen's Benili

in Goodman v. Boycott,^ when Wightraan and Blackburn, JJ., differed

in opinion, the former holding that the time of the accrual of title was

immaterial, the latter l)eing of the opposite opinion, hut, as the jutiinr

judge, withdrawing his judgment. The view of Wightman, J., was

acquiesced in ; and a similar view was subsequently taken by Willes, .1 ..

in Short v. Simpson ; ^ moreover, a Scotch case, Firie v. ' ardent whs

decided in the same way. The Court of Appeal approveu and followed

these cases, and held that it made no difference whether the wrongful

1 /n^HroH«ra V. A'lV/T, li):(i;.S.(l30tto}3.^.2.

3 Aa to the effect of Jissiuiiniciit of wiirehoiisomim'arwciiit, ill milking the warclnHisf-

man liiiilci' to IrimHttne : HUtinn v. Fou-irr, L. R. 7 H. L. 757; Ziih„r v. MiA>h !.

3 Per Biirham.J., Union Credit Hank v. Mvrmj Docks and Harbour Board,[lHm]

•>Q n 21(1 * IIS0112Q. B. (15.1.

6 (18(12) 2 B.iS. 1. B U R. I <;. l'.24H. ? OMacph.623.
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upen to Ut

art was heforo nr nUcT the arcrunl of the plaintilT'H titlo. Fry, 1*..T,. JuclKintnt <>f

thdufjht ;
'
'

It is rt'aHotmhlo to say that the man who ought in havf ^''y- '"'

the goods shall not he allowed to Het iiji a wrongful prior aet l)y whieh

he lias made away with the goods. He who ought to produce the

goods of the man who has the title to the goods and the property iit

tlie goods, canncft discharge himself l)y saying, ' I liave wrongfully

made away with them, hut that was before the aeerncr of your title.' " ^

T!ic duty of a warehouseman issuing rereipts for f^otMls in eases, Dutyof wnrp.

sacks, or barrels, not open to be tested, may be noticeij. By giving a |i'"i«f'n'j»

receipt he merely expres.sps that he has received goods packed, bearing ceTnu^for

the same outwanJ ap})earance as do cases in whieh are packed mer- goo«inin

chandise of the character described in the receipt ; and that there is
'l^ll^^^'J^""'

nothing nnusiial or ont of the ordinary way of business in tlie marks,
'™

appearance, signs, labels, or character of the packages differing from

that in which goods of the character described in the receijjt are nsually

transported ; and that they have been represented to him, and that he

believes them to be, as descril)ed,^

Many difficult questions occur, in the case of carriers who also Ciirriors wlio

warehouse goods, as to when their liability as carriers ends and that as nr© ware-

warehousemen begins—such, for instance, as are discussed in Bourne

V. (Satliffe * and Cairns v. R<ihin8.^ In Mitchell v. hanrs & Y. Rtj. Co., Miiehfll v.
_

Blackburn, J. ," states the rule of law :
" Where a carrier receives goods ^"^^^ *

^'

to carry to their destination with a liability as carrier (except so far ^'

as that duty is qualified by exceptions), he may be said to be an insurer.

The goods are then to be carried at the risk of the carrier to the end of

the journey, and, when they arrive at the station to which they were

forwarded, the carrier has then complied with his duty when he has

given notice to the consignee of their arrival. And after this notice,

and the consignee does not fetch the goods away, and becomes in mora,

then I think the carrier ceases to incur any liability as carrier, but is

subject to the ordinary liability of bailee." And he adds :
" I do not

think there has been any case decided to this extent, that because

t!ie owner of goods was idle and blameable for leaving them in the

carrier's hands, therefore he as bailee held them under no responsibility

whatever."

In Chapman v. G. W. Rij. Co., the question of liability was more rhnj>mnn v.

fully discussed by Cockburn, C.J.' The Chief Justice points out that '' '* % ''"

between the receipt of the goods and their departure, there must be an (.|','!jj,"")."'
"'

interval, and that this may be of even considerable duration. Again, ci,

(here is not infrequently delay between their arrival at their destination

1 [)S^)]2Q. U. 063.

2 Limlli'.V, 1-..I., puints out thiit Blacklmm, J.'h. tlifTiTPtiec of npinion t;imrHl on n

|K»int of iiJcailiiif^, iiii<l that his difliciiltv would hiivc bocu nut if the %fii(tiir to tlic

|ihiintilf hail ln-cn joined as co-plumtilT : "Wm/o/ ntirf WrM of KmjUtiid Honk v. MiJhin.f

III/. Co.. IIS'.H] 3 Q. B. (Mil. Tho delivery of llio key of the warelioiise in wiiirli

j^ilml- Moiil are deposited in a delivery :^nfti^ie^.t to Iraii^'fer the iirojHTty : so in the

ti iiisfcr of theiu in tlie warehouBenifm'H or wliarlinei'r'n l>ook to the name of Home
iiIiiT person: Ch'ipUn v. Hiigrrs, I Kint, piT Lord Kcnvon, C'.J.. Mt4 ; lltirnma v.

AH,l,m,n. 2 Camp. 243, nferring to JJtmy v, M,tiigh'i,'l (iiniip. ir.2. See II 11. H.

707 n. Cp. a 41, 2, I, § 21 : i-im traditn rideri nnn rlnrcs r.lliv <inari<r r„ii>U.n

linditcB fHerhit.

3 ft-rtBv. /)n;w». 1^7^'- Y. aT+.^SAm. St.R. T21.
* 4 Biim. N. 0. 314 : 3 M * H. tm : \\ r] Xi p. 4r., P,.>.t., U]a
.'. W M. & W. 2.".S. Saleof(;oodM.Vl. iH'.ia (..tl Jt .'.T Vi't- e. 71). f. 32,

< U R. ID Q. H. 2M. Prirc v. Uiii^.n Li'jhl.rn-jc f '.»,, I Mttl3J I K. H. TfA 7.V., .ifT.i

\\\yM] I K. K4t2.
' r>y. II. n. 2rti.
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R-aHoniiblci

time,

//iriv.

RiMiocunnrhi

anil i\w delivery *tf them tn the ronwRnee. " ah, for instanee. when
ftomlH arrive at iiiRht, tir lute <in u Sutuniay, or where the train coiiBiHtH

of a number of trut-lcH which tiike sonic time to unload." [n these

caseH " the ^(hkIn romaiti in liis [the hailvc'H] liiindH a» curriur, and
Bubjeit him to all the lis Ijilities whii-h nttaeh to the contract of carrier."
" The rase, however, hrcitmcs iilto(iether ehanged when the carrier is

roady to deliver, and the delay in the delivery in attributable not to the

carrier, but to the fonsipnee of the poods. Here afjain, jiiat as the

carrier is entitled to a reasonable time within which to deliver, so the

recipient of the gcnwls is entitled to a reasonable time to dcmantl and
receive delivery. He cannot be ext)ected to be present to ret'eivo

delivery of gtjods which arrive in the nij^ht-time, or of which the

arrival is uncertain, as of ^iwn\n ooming by sea, or by a goods t rain, the

time of arrival of which is liable to delay. On the. other hand, he

cannot, for his own convenience or by his own hwhes, prolong the

heavier liability of the earner beyond a reasonable time, ile should

kni>v.' when the goods may be expected to arrive. If he is not otherwise

aware of it, it is the business of the consignor to inform liim. His

ignorance—at all events where the carrier has no means of communi-
cating with him—which was the case in the present instance—cannot
avail him in prolonging the liability of the carrier, as such, beyond a

reasonable time. When once the consigntn is in mom by delaying to

take away the goods beyond a reasonable time, the obligation of the

carrier becomes that of an ordinary bailee, being confined to taking

proper care of the goo<l8 as a warehouseman ; he ceases to be liable

in case of accident. What will amount to rcaHonaI)le time is sometimes

a (piestion of difficulty, but as a question of fact, not of law. As such,

it must depend on the circumstances of the particular case." '

The question of " reasonable time " was exhaustively dealt with in

U^rk V. Rodocanachi,' a shipping case where the defendants, consignees

under a bill of lading, were prevented by a strike of dock labourers

from unloading. The bill of lading contained no mention of the time

within which the goods were to be unloaded. The time implied was
therefore a " reasonable time." The strike delayed the business for a

month. Neither plaintiff nor defendants were in default, each doing

the utmost possible for the unloading. The plaintiff, however,sued in re-

spect of the delay, contending that time is to be measured by something
which may be measured more or less exactly when the contract i**

entcreil into ; that reasonable time implies ordinary circumstances.^

The defenilants' contention on tlie other hand was that reasonable time

was to be determined, not by the probabilities at the time of making
the contract, but by reference to the state of things as ascertained by

the event.'' The Court of Appeal adopted this view, and held that as

1 The cftwfl of the jwimA facie olilif*iitiiin of tlic larrier to m.ikc an inliml tlrlivory

to tlin ronMi;jin'o ar.- farofiilly collti titl in Angrl), l-:iw of Carriers (.'itli fii.), 5S :("'".

31H. Pml. !MW.

3 [18011 2 Q. R. n2«, rpport,>«l in llio Houbp of L^rrls .^uh nom. Ilirk v. Rfn/mmi!

A- Ilnd. [ ISlfll A. <;. 22 ; TrnflorM v. MarUlla>%>; 111 Rf(li.\ 10. " Thr qnrstiim wlmt
In a rciwonobli- time is n qiicHtion of fact "

: Stile of OootlH Act, 18!0 (5(1 & 57 Vict,

c 71). 9- '>*' UxtHkoi V. aUiMTl, [l!)031 A. C. 38!>.

3 This view wiw r.iip|H>rti-a l)y eiling Ittmnvxkr v. Iltxljmn. 2 Cump. 4S8 ; Find v.

rolfatcoTth, L. R. 4 Q. B, 127 : in Ex. Ch. L. R. 5 Q. B. r44 ; Wright v. AVic Zfnfand
*'A.ppi"nff C»., 4 Ex. I>. lfi."». ronsideml [ISD.tl A. C. 31.

Their authorities were Lord Tcntenh-n. VJ., in .Koffrrr v. Ilunhr, M. & M. (13,

ileflninft " reaBonnlile despateh "
; Erif. C.I.. Byles. and Mont.igiie Siiiitlu .I..T., in

T"^!.-,rv Th,'flr'-^!t ,V,«-ffc.rj. H^ Cn
. \. )• H' I'.'rW--., " re4f;f>n^il>l" Mnu- " ; Th'"^i;,'.-r.

UJ., io Poailfikwailf v. Frre'-nml, 4 Kx. I). l.'iA, " roaflunable diligence "
; and Ltinl

m
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the Htriki- could nob Ik: put tluwn tii uny defuiilt on tin; dffuiHluntJt'

purt, ttiul wince there wan nn |>rovi>tinn for tlm cuHe in the coiitriH't, tliry

(^o^I(l not be lield liable for the delay. Thi.H tleci.sinn wum upheht in the

H4)UHe of Lurdu, wlioro it was pointed out ' that if the ternw of the bills

of luiliiij? hntl rojnired the dis'Imrtie to Ik- ctTerted in any narticulnr

nunibiT of daym, it was ifuitu dear that tlie l)unten of the delay would
have fallen on the defendants ; but that the balanee of authority wad
distinctly in favour of the view that " reaHonable tiiuo " w to be

interpretevi by the uetual event, and not by eouMideration uf urdiitary

eircuniHtaneua merely.

If the couMij,'nee refuwH to ai-tept yixuls, the carrier becomes an lU-fuNnl <>f thi*

*• involuntary bailtv," and it is to be h-ft to the jury whether, eon- '"""iKiff (o

widerinj; all the 4-ir(Utnstari('es, he has " ai'ted with reasonable eare." ^ ''"''l''-

Where neglijjcnce is alle^^ed a;:ainrtt a w.irehousenmn the iihus is on Ontta.

the plaintiff, unless there is u total default iti ileliveriri"; or accounting
[or the goods/'

(»') Closely allicil to the IiUhiness of a warchousuman is that uf a
ivharfirfjvr.^

A wharf is a sort of 4Uay constructed of wood or sti -le, on the niargin Wlmrtingor.

of a roadstead, harbour, or river, alongside of which shi|)s or lighters are \^[)'*''^~

brought for the sake of being conveniently loaded or unloadeil.^

In England wharfs are of two kinds :

(a) fA''j(il wharfM —vvvtain wharfs in all seaports appointed by U"ii;irf» litKer

commission from the Court of Excliequer or legalised by v\ct of (") Log«l. or

I'arliament.

(6) 6'u^<^mHctwcA'tr/;*—|ilace3 where certain goods may be laudedand ('»)Suflortun.e.

shijjped by special sufferance granted by the Crown for that purjMwe."

Solburiiv, ID VustltlhwaUti v. Fnifiitid, o Ami. Cum. tHW, " irii!siiiiiil)li? titiic iiiuiiT Mil*

tirciniwtiUKcs." '" KiMNniibli; Utiiu " in iiienimlilL.- tnmaadiDiH is nut uiijiliiiihli^ lo
liiwM uf cuutmctH rfujH'ititiK rciii iiruiKTty. Pur tin- loimiili'DitiDiiH iii>i)li('iil>l<-, »i-v (ht
LortlCliiiiKjelitirMaimcrH: Jt/iiun v. Kiwj, •! Bull. Si 11, (Ir. t'ti. )!(.'>; bdwarde v. VnrUr,

I
I8y:i| A. V. 3IJ0. S. 1 thH ^Miiii siil.ji-.t of niNi.imlilo Xuiw, Chnnimn v. />im. 4

Cliii. M. ('. R. :I4'.I, iir»i*liurciimrk!<of lj>ra Hlarkbnni, DtifUv. AV/wh, Aiiii. IW 54.
I |IS;i.i) A. t'.. i-jr L>ra HcTBcheil, C, iH. Tliu (Uotuiii of Lonl Ukekbirrii in

I'oMlclfiir.ii/'' V. Fri:v'<in'l, 't A]i|i. t'.w. ;»»!», Ihiit iv stiiiiiliUiou thiit Ciirgo in to bo diN.
t-liitr^oil Milb all diHjialvb aicurdiiiK to tliu t-iiHtutn of tbu |ioft, in identi<Ji>l with tbi!

iiLipliod ohiijr.ition tu disL-liaryt- witliin w rcrinoniiblr tiiiif, is di««pntod from Jiy I^rtl
Hcrwhvll. (_',. [1MU3I A. V. ;in.

a Ikiujk V. L. .L .V. W. Itu. t\,.. L. K. J Ex.. |^r K.lly. r.H., 57. Ah lo tbi- duty
uf wbiirliiifjiTN to rrt.iiti L'»<>ds lili pr(i|)i.T dt-'livcry orders are iirescuted to tbem, nco
Carr v. L. .t- .V. W. lOj. t „., L. H. H) V. R 307.

3 Uiirria v. I'luktcntd, 3 Tuimt. 2114, witb tbo intfr|Hi>t;iti()n of it by Ablmtt. *'.J.,

ill Marxh v. Horn-:, a 1(. & V. 322. S«.- ..Uo Vln>j v. W lU.uu I H. HI. 2'.t7. If th.-ri- ir<

.1 dcfinitt to iii'i'ount at nil, tlieii Inivur will liv : AnonyiuouH. 2Snlk. (>.">o. in tlio caw uf a
luniiiioiicurritT, an we uliull KiibriiniRiUly mc, tliiM a'w iMiilltTcnt : Fmuimtv. PilliirJ,

1 T. B„ [nsr Lord Manstivld, 33. Si;mf uf t he .\iHt'ri<'[in fji-u'M n i|mr<.> " moiih atlirmHtive
,iiid mibittimtivo evidence of cari'lfi.-iiu'i^s on tlu^ |nirt uf tlio li'-iondunts "—i.y., Lantb
V, »V^/.T» Hd. Co., «U XLiHT-. us : Wilhtl v. It^r/i. 142 Mass. 3r>)i. oti Am. R. li«4. wli.Tn
it i8Haid :

" Wo umlerMtand the drn'triito tu !«• wtll wtlittl in tliis common wealth, that
[lio burden of proof never Bliift<<." Tlio linliility uf a wanh miwinun fur guoda placed
iiiawaroliiiiiMi'iUuldi livend under tlie " -ii-unil" of lln' bilh uf ladiiiK wit bout iiutiifi

• <f the " tirnl,'" iH i-onMidered in tJie rase uf Olyn v. Thr t:,i«l aiid Went India Ihck Co.
m the tJuiirl uf Apinjl, (i y. B. D. 47o, and by Lord Blavhburn iu the House of Lordn,
7App. Ca». (Ul.

* Story, Bailra. g 451-454, 1 Parnuns, L^iw of aiiipping, 220-231; 2 Parsons,
Contnicta (8th ed.), 143. Angell, Carriers (.' , ed.), § (Hi, treats the obligations of
tt iiibunrtcim-n, wbarliiigerr<, and private earrierM for hiri! iis identical. An lo their
li.iliiiity for deteriortitiou of good:*, .see pott, «4K, UOli.

5 Ogilvio, English Dirtiouary, suh («ce Wlnrf ; also Ternies de In Le-y ; 31) & 40
Vut. c. 3«. ss. 3»-!>y; sec. tt3 i-opeuled by 42 & 43 Vict. v.. 21, s. U; sec. 4S by 44
& 15 Viet. e. 12. «. 48 ; see aUo changes made by 4(> & 47 Vict. c. 5o, s. li).

« R<ik^> V. Li-^f.^: 7 T R 171, S=n ^f^>fir,(iiP. v, B-iri^jF. L. R. 2 C. P.. i-er Willes,
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WliiirliliKiT

iiutttrit'lly 1

warehouiw-

wlLiriiiiycrs

/;.«. V.

Jiih (MUX.

I^iinl MituH-

li,l,l'. dtclu,

Milling V.

Ill thu earlii-»t tiim'« tliii rinlit lu n.iistitulo |)ort»,' ovi'ii lu t lo

ilttriiiiflit lit tliiino aln^uily cxwtiiiK, WM ill llw liiiix ;
but Iniiii tliu

rcidiw ii( Kliwlii'tli tii
(
'liiirli's 11, iit vnrimw tiinw Ails nf I'lirliiimi'iit

worn piwwil fcir imuiiiK iiiiiiiiii»»iimii tii ii|i|i(iint iiiul w'ltlc thi^ liiiiil:!

iif tim iiortu 1111(1 lawful pluroii fur >ilii|i|>iiiK iiliil ilwlmr«inj( (JihkIii, uiiil

to ri'duUtu till) cliartiiM uiiil rinlits licliiiixinK to tliclil.' Tliiw »ro tlic

lulliKlutiuii ol tlio riglita uliJ priviluuus imw oxurrisuil.

Till' mcupaliiMi of .1 mif(7i.iu»™i.iii is mi often <iirrii«l on iii ton-

iuiutioii with that of a wliurliii(ji>r that to a urait extciit thfir l)ii«ilii>««'»

arc iiliMiliinl. In nlrictiiraK tlui whiirliiiniT does not warolioimo at all ;

hii merely receives koihId at anil ilmpatrlins them from tlio i|uay. In so

far an ho carries on the husiiuias iif a warehoiwemaii ho in anieiialilu

to the loniiiileratioiis whirli Hiiplv lo them ; and which we have alrcaily

coiwiiliTeil.' Ill ao far a» lie cairies on Imsiness in places reiiulatcd by

Act of rarlialileut, liin case must lie the subject of separate treatment.

A whartiiiger dis's not uiulcrtuko to transport )(inids himself and

receives no profit for their transportation ; and tiic rule of dili)(cnce to

which he is bound is that applicable to ordinary bailees for hire to use

the diliBenco of a prudent owner with a full knowledge of the facts
;

or,

as has Iwen said, the wharKiiger " is bounil to xuaril against all^ jirtArnhk

danger ; the comnioii carrier against all /»«.(/Wc danger." This view

has not always been acquiesced in. In Rust v. Jnliimm,' for instance,

Lord Malishe'ld savs :
" It is inniossible to make a distinction between

a whartinger and" a coninioii carrier. They both receive the goods

' upon a contract. Kvery case against a carrier is like the same case

against a wharfinger." Itut there, as Story ' points out, the sole (pu'.t-

t'.jn was whether Imrr would lie against a carrier when the goods hud

been lost by his negligence, and not converted by him. During the

Mr..oMiicnt a case was cited of a wharfinger, in which it was held that an

a, u. '11 Ihe mse and not troKr was the proper action ;
in this view

Lord .Mansfield's language becomes ipiite consistent and intelligible.

Ill the gubsequent A'isi Prim case of hlmiwj v. Todd,' ' Lord

Ellenborcugh was of opinion that the liability of a whartinger, whilst

he has possession of the goods was similar to that of a carrier
;_

and he

ini|uire'j whether the defendants had any case to the contrary. ' There

the defendants united the character of lightermen and wharfingers

;

and the case falls in with the run of the authorities if looked at as

J jO fur tho duty of Ulo wlhirtm>!<T lit A KUtTcrant'tj wliiirf. Ad to tlio riKlltH i,f n

i,i,i»ltT lit a. iwrt wh«ro Itic-to i» n., Kagli«li w,ir»lu)U«iiig .tiituto in tor™ uiul uu ovidi-ii™

i,f ,iiiv liiw JiBcTent from lllHt ot KiwUnd : MunlrHlamh 1. 11 i/«m, 1. K. » C. I

.

227. Where llio luui; or a ubjnt liii» a liulilic wli.irf lo wliiili nil 1M.-Ci«iii« iiiu«t ool.ir,

who loiiio to thai IMirt to unlo.ul tlliir goods, eilhir l>oc,iiuo tlii-y arc llic wliarfa only

II ««1 tor that putlHiao oi- lx,caii«cs tliiTO i» no otluT «rhnrf in lliat |iorl. esroa.ivo

diitic. for .ranuge. wharfagu, 4o., may not la iactcd. but tho dutira umBt tai ri'.mni-

alilo ; " for now the wharf and rrane and other conveniemrea are all«-t«il »'Un ii

nnhlie iiitero.t. and they ceai«! to 1» jam prirali only ": AUnully. Ii^u. 12».a.t.oXl,

IKT I^rd Ellenborough. I'.J., lithig Lord Hale, Jei'orti'.»..«<iri». Harg.TrujM, vol. i. ,7.

1 For the law ol |»)rt« and harhourK. e 2 Chilly. (Vnimcrce and .Manuf:ieliin'».

1-32 Bac. Abr. Prerogative ( B). .'». Tlu dehnition of a port m eonaidcred in tjHiilir

V. .Vorfie... .WnriW lnmr,,i,r, r,,., 13 An.. f:». 717. where Wie»„Y,»9 S».,.
'

«<•'•'""

V Uiclcic, 15 Q. B. D. 580. itt diwussed. and in Aii^ki bin Smith v. Ou-i»,
|
lUOO] cli. 1 i .'•

An to a harbour, .ee per Lord Kaher, -M.R.. Tke Qactn v. llanmm, 2 Tiniea
J-
K 2.H :

Tho Merehant Shipping Act. 1SU4 (."i? * .M Viet. e. lid), «. 742; M imrlhunjh li,«l

i-«tofc»fo.v. ,l/»»jeaio-at,ri00.5] .4. 0.11)1.
„ ,, „ ,i„ -

a Halo, do Port. Mar. . . .">. in.^erlnl in 1 llarg. Tra.-tr :i9 : 111.-. Abr. I'rerog. ( HI •>

.

1 Elij c 111 l,1*14('ar. II..-. 11 I >2(lar, II. r. II. ». 21. Ihe twoearlieri.fwii.il

Acta are repealed by U lie... IV. e. 10."., whieh is itwli rel«.aled by Tho Statute L.iw

itevk™Act,lS7-i(3i;4 37Vict.c. Oil. > •lnj!.S27.

» u Burr. 2827. » Ba.lm. j -int. • I i>larl'. (N. r) il.
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ilfli-iding ttmt tlte (k'fi'iidaiit, having accvptod koihIh tu airry fur

rowuril, Imd ut^'uptud tliuiii lu rarrii!r, aiu) with a UahilJty that wu
iiut aflectet) iHtcauHC he aUo hapjHMtud to \»t a wliarfinK'T-'

Story * hohU that " thuraM>of a whartiiiKfr iIim'n not, iiidrrd, wi-m i>|.ini<>i><>r

ill any roMiH-rt (ti<«tinf{uiKhaMt« frnni that nf a wnrehoiiMi>iiiuti ; iiimI it '*'"')'•

haii not, in fact, lii>on diHtiuKuiNhvil frnin it in any milemn adjuilication.

On the itther hand, thu eaHu of a carrier han atwaya U'en treated aH an
cxcepteil cane turning upon [H.-cuhur principU-H of puhlic policy. In
fact, tliD eauti hefnre Lord P^lleidiorough wao decided in favour of th<>

defendantH on another _|Kiint, that id a Mi^'cial contract exchuling hirtMert

hy tire, and therefore it never caHed for any reviwioti. If it in to Im^

untlerHtiHHl uh containing anv general projioHitiun, not i|ualitieil liv tlie

(lartit^ular circuniittanceH of tlie i-atiu, it in opiKwed l>y other and better

cont^idered opinion*!." ^

Lord Klli-nhorough's judgment on the duty of a wharfinger in

(\tlihtin v. fhwHf * may be more unrewrveilly m-cepted. IUmhU were r.j,i,.,,tv.

laid on a wharf, and the mate of the Nliip hy which tliey were to he ''•"'»•

conveyed wan called, and they were delivered to him, hut afterwartU
were lost. Lord Ellerdiorougii said ;

" What the duty of a wharfinger UrJ Klt'-n-

in, is to he nieftBured hy the usage and practice of others in similar *'!""""''"

situations, or his known and professed liability. Every man contract.^ whrrfUiKor'-
with the indilie according to the known ami ascertained extent of tlie ilntifM.

trade or busineM in which he is engaged. Tho defendant has proved
that, by established usage, the gocwis were delivered by the wharfinger
to tho mate and crow of the vessel which is to carry them ; from which
time it has been considered that their resiMinsibility is then at an end.
rndoubtedly, where tho responsibility of the ship begins, that of tho
wharfinger ends ; and a delivery to the ship creates a liability there

;

but the delivery must be to an officer or person accredite<l on board the
ship ; it cannot be delivered to the crew at random, hut the mate is such
a recognised ofhcor on board the ship, that delivery to him is a g(M«l de-

livery, and the responsibility of the ship attaches, if the jury believe that
the mate received the gfHMla as stated by the defendant's witnesses." ^

In Leiij': v. Smith* a very similar ease, Hest, (\J., followed this

ruling with a question whether " tlie case which has been cited is not a
little too narrow?"

*

Where the (piestion is Wtween buyer and seller, the dohvery to tho Wlu^ru tlwi

wharfinger nmst be sufficient to give the buyer his remedy over against m"«»^""'' "•

the wharfinger before the seller is discharged.' b^y*ruiul

» Forward V. I'ilUirJ, 1 I'. U. '11; Ihjik v. Trait and Mlmuj Suiujuliun Cu..
''

.J T. It. 3Hl».

•i Biiiliii. j Ait'l. .itiiiu Hid'tmyi v. Tudd, 2 Stiirk. (N'. 1'.) 4tW), art<l 1 Ifc-ll. Cum.
i.">lli iti.), 4(i7, imJiii>to((j); (R.-0 i ik-ll. tV>iiiiii. (7th ed.) liM. Iti llinnuui v. Aiidrrmm,
-1 L'aiiin. 24:i, a wiiri:hi)u>iciimri and ii u luir^'nger arc niwHtiutl tu luivoidontii-'il ri)^lit>t

and liiiDditiuH an contritNttHl wiOi ii carrier'^,

3 See tlio loariied note to IHnU v. Hibbard, 1 (Viwen (\. V.) 51)2, on Lord Slaii^tUld'a
tliclitm I'oiiHiilerMl in the Ught of Kntflish autlmrily.

* o Kap. (X. P.) 4t ; ^fiu>u.v V. HoUotoay, I lA. Kayui. 4<t.

^ C|>. 1). 4, !), I, § 3 : Kt «iint qaidiim in uiiriliUK, qui eaMudiv grttlia tunibii-^

ijnr/KiHiinliir, ill vai^uXaxct, id (•/, nnvium eunlndis, rt dialarii. Ni quia iifHur rj:

I'ii ncifuril, [iulo in tjcerel'Mrein daiuUtm actionem ; qiiiii is qui em huja/fmodi offirin

l^'riHiHil, rommitti rin permittit ; qaatujiuttn ipic anricii'uriiis vil Mifi/itrr id fnriaf,

I'fHi xf'P^'^^fl^o*'. 'd c«' tnanua iinmi/i/iiuiu:in apitcUaiU. ^td ni lux turn lxUI, tamm
i/i ilci plu niificiUaritu ttntbitur.

fi
1 ('. i& P. tiS8. An to nfjiliKcnrc in nnwriiiE mtd Htnliontnir vpsiwIh itt h wharf.

>i (• Wood V. CurliH-j, ir, V. & W. WlS, l(i M. i W. 028.
T Hiirliii'in V. /.. (/, ;|

( 'imp. 414 ; Oibwn v. liiglia, 4 Camp. 72. Sale of tioodB
A i. 18U3 (W Si. J7 Vkt. c. 7lj, s. 2y.
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An tito liiihitity of I In- ttfinr/iniftf\'* not iliHtiri^iii>«tiiil>ti' rr4>Mi that of

a tt'ttrfhouiftnan, aiiwa l>otli uru hoiiinl lo takt* roiniiKin iiml ri'iiMonAlilit

Utbjliiyirf

whurttntftT

lMnr"ni"hjit '''*'"'^ '*' '''*' ''oinmiMlil y <'ntru»t»-i| to llirrii, th« wlmrtinmT in not lUMi-

Df the wan- (i>r ttlijilit iii>ult'rt, hihI tlu^ ruanoii of the tuw tliut affi><-tM iIk- curritT

()(M>ii not apply to liiiii. \\v tlMTt'fon' hIno i-ittnt>.H uiult-r tin* Ntiiiu- ruin

with n'jtuni to thu nnuM of prtMif whirh wit hitvo tuvn to iippty in th*^

rniH! of a wari<houHt>Mirtn, anu tlii> plaintitl runnot n-ciivoron nion' pnittf

of Inmt of uttiL-k-ti t'litniHtvil to thu liaili'i', Imt niiiMt n'wv. H>riia< piwitivT

eviili!ni-<> of a want of rnru in thu Imilci! or hi;* wrv.iiits.'

|f) Tlii^ (onHitliTiitioti of Iho lialiility of whiirliri^iTM Hu^Ki'NtHtliat ol

diK-k-otrnfrs.

A <liK>k ix a plai-t' urtitii-ially furriioil. nt thv, n'lAr nl n Inirhonr or t\w

hank of a rivt-r, fur tin' reircptiori of Nhij , tlu! ciitrari-c of whii-li in

gi'm-rully clnst'ii U\ yjiti-s.

Then* are two kiinlH of doi-kr* '/ry or '/mriit'j ifnrk* iui<l >i'<t diH-ks.

Th« fornuT lire unt'<l for n'ri'iviii;iHliipn in oniiT to thi'ir lM'irij» innpf'-tfrl

and rt'puirfil. A Hliip in ii ^ravinu il<K-k (lilTt-rrt nothing; iit coniinon

law fritni atiy other chattt'l ilflivcri'd for work uml lahour to Im dorir

upon it, wli(>n,aH w»i liiivi'SL'L>n,ifnlirmryiaru nmst be uhi'iI and ordinary

negtiffciR'u imports liuhitily.^

W'H diK-h ari! fornird for the purpose of koiMiing vi's»cln alwuy-t

afloat. One of the chief uses of a wi-t (ttxk w to keep a iiniforni level

of water, no tliat the huMinertH of loading and unloading »hii>8 eaii be

carrie<l on without interruption.^

Dix-k-uwnerH are uHually eonipanies, incorporntod by royal charter

or by Act of Parliament, whooc liability nuist moHt often be reforreit

to the construction of the powers under which they intlividuatly a<'t, or

tu the general Act, which in of the samo description as those applying

CO gas and water companies.^

Apart from their special statutory liability, or the liability arising

from tho terms of their charters, with which here wo have no direct

concern, there are certain duties and liabilities they come under at

common law that must be enumerated.

A <iock company by inviting a ship to enter its dm-k putM it.self

in tho same poHition as a shopkeejjer who invites a customer to his

shop. A shopkeeper is bound t(j provide reasonable facilities, and to

guanl against anything in the nature of a c(mceah>d danger,^ though

lie does not insure the safety of his customer. The iluty of a dock

company is treated in all its aspects in tlie cases of Mrrm-if D*>cks and
IIuTtmnr Board v. I'tnluilloiv * and Mirsi'i/ Drnkn and Ilnrbtmr Hmrd
V. (libha? (living judgment in the former case in the Kxcheipier

Chamber, Williams, J.," laid down the rule uit])Iicable, adopting the

hoiMriiKin.

nwk-uwnorH.

DctlniliiiiiH.

I>ry oraniv
iligdtM;**.

Wn dw kx.

Tlit'irdutii'it

Hnd
KHbiliticH.

1) .\it. IKDT (l>0 & t>l \i> I.

( v.finllii'. |IIMK")j.\.r. 2Jo.

n1i, Di.t. of (.'oimiuTic, i.rl.

4 Art, IS47). iuiirna.'il

» Fixtir V, .S/.irM. 2 Kuril. ( S. Y. ) :WH. . 1 „l. , Kl'7.

- (')) tllU (llTLHLIIlin lllldtT tllO Worklll'IIH ('r>lll|H'I|N.lO

c. :(7), H. 7. Ihhu V. J.,/<*-H, 1 HKH I A. ( . 41)4 ; lluuld.r Lit

y (»Kilvic, English Uiiluuiiiry. ..»/, nw-c !)-« k : .MiCiiII.n

* in Vi't. c. 27 (the HurlMmr-., |),Hk-. ^md Vwt* Ch.i

2.-) k i*\ Vi<t. .-. (111. s. 5.

-• I,uhrmaHr\.l),tm>-^, U Ii. 1 f. P. 271; I,. K. 2C. I'. 311. Wrvjhlv. hlhbrid-j..

H.'J \.. T. itii, i« nn mtidii iiuniii-Hl Ihi- I'.irt .-Vdmirtil luid othiT oRiiTni of ('hmliiuii

DtH'kv'ird, fur dititiHtiu to it bargr throiiuli niooriiiK "» i»'i uii«i>f« ImtiIi jioiiitcd out by

(hi- fon-in.in of thr dmkyard. It was hi-ld Ihut tho miixim Jic»pondi(U HiijMriur wuh

not applicabif. The HhhU^HI, [lit<M| P. KKI. tiinied on tin- ([luitlioii wlTctiifr thn

.iiK'k-ruiiHtL-r ii.id in fuel j^ivuii ati onlur to tho . / or uioiviy iiiiiiciitod uit ii|ii>ri'iu tiing

o 7 H. t \ S.'IJ. T L R. 1 H. I,. !)3. • 7 H. 4 N. 339.
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wiinl»ii(Tiiiclul,('..l.,tlrliviTiri^'ili.'jiiilmi

ili I'lirnuhft v. hliu-itHlir { 'ntint t.'o. : ' "
'I'li

ini

83D

t (if the Kxrlii'i|ii('r( 'lianilicr itult- Uiil

('umtn<iii luw 111 niicli 11 ruMu *"*> ^y
m\«m'i n cIuH' ii|n>ii Ihf |in)|.ri.'t(ir,i, mt |H'rliui» lu re|>uir llw I'liiml or '''"i'*'' V''

'

Iwolulclv III fm. it friilh ohslruili.iii. ImU tu tuku ri'iwiiiwhli! caro, *. /.'.III'L"','*''

liiiill ua Ihry ki>i'|i It "|i.'n fur lliu |mlilic ii»i! ni ull wliiiiniiy iiii)<)«.ito ''"'I'f".

iwvi)!utii it. timt tlicy in»y imvixalu it witliiiut iliiiiKer lii lliitir liven
iir |>rii|»rty." ' Whi'tlior tliu duty liiiil u|i<iii tliu iiiiii|iuiiy in uiulia-
ilmrxml lliruUKli litnliKi'iit i((ii(iruiico vliuu lliuininiiiiiof liiiuwluil){uurii
ut Imnil, or tliu ri'i(iii.<it,. m,.|M aru iii'^lurti'il wliiTU tlicru is ui;tuul
kniiwli)(lKi., in iiniiiatiTiiil ; in liiitli iiatuiiL-es tliu cuiiiiiany urn lixi'il

witli mtinnulilii m>)iiini-ii(v. In lli.> nm M<m tlic Court a mini liurik

vm wlllereil to .•xi»t in a ilmk ,i|ioti fur tlic inxrciw unil oxriM of Hlii|H.

The duty of thu v. |iiuiy Wii» not iilwolutely to pievflit tliu uciuiuulu-
liun of niiid ; it wii.i iiu luuri: tliuii to u»u reusuiuilili! endeavuiim to do
no

;
uiid, if tlienu failed, to take aueli »tc|i« an tlioy could to warn tliiwo

usiiiu tliu (loek no an to |iruveiit tlie mud lialik liueoiiiill); a trap fur tlieir

cu«tumer». If a tWk in auitalile ulily tor the reee|itiun uf ve-mels of a
aiiiall hurthen thu duek voiiipany aru lialileif they permit tliu iiaviiia-
tion of thu docks hy venwlii of hirser hurtlien without iiotieu to the
pulilie

;
as in Thumimm v. A'. E. ft//.

( 'o.^ A duek, which, when tiniiihud, r*om;«,)« t,

woulil havu liuen aileipiate (or iarnu vessels, was opened before it
^'- *' % '•'<'•

was fiiiiahud. and the larjje vesoel of the jilaintilla, in attempting to
get out fully loaded, wiis seriously injured tliruu(>li thu ehannol not
liuillK "1 a lit state. Hill. .J., in lliu gueens lielich. e.\prc«8ed the
lialiility uf the defendants ti> ho " to take reasonable care that their
disk and basin were kept so free from obstruction that those who used
thuiii luiKht do so withuut dauber to their property." » In the Ex-
ehequer I'hamlier, this was a|>pruv'ud with the addition:" " In our
jud)(ment it docs not matter whether the obstruction in thu channel had
((rowii up after thu duck and basin were opened, or whether the dock
and basin were u|iened before the channel was well cleared. Strangers
cannot bu suppu.sed to know thu state uf the disk, and the company
who open their dock aru buunil to take reasonable earu to make it safe
for navigation hy thiise who iisu ruasonable care in navigating it." The
dock-owner's duty is proportioned to the danger, so that, if an un-
common or unexpected danger arise he must uao proportionatu efforts
to ward off its effucts."

In WiiUaiiu V. Sii-amca Ilnrbnur Trmttcs^ thu trustees of docks, wuliamt v.

being about to open a new one, i.s.siied a notice to " shipuwners, nier- *'"'«"" "«r-

chants, and others," which contained a statement that "the depth
'"'"'''""'"'•

uf water on the desk sill was twenty-six and twenty-three feet at thu
highest spring tides, and fifteen feet at the lowest neaps." On thu
opening of the (lock the plaintiff's ship entered and loaded, but was
delayed in passing out bueausu the deptli in the entrance ehamiel was
1. Iv nineteen feet. The notice was liehl to be a repiescntjtion to all

the worUI that there was available access to the dock gates of the
depth nientioiied, or at all events appru.\imatiiig thereto, and that the
plaintiffs were entitled to recover."

' 1 1 A. i E 243 ( Kx. ('h. ). i .S.s, ;,..r v. ( „ri,„nlm,i ../ I)t,rlii,]lm. .) Ei. D. !».
•'«''. J"'2- a 2 If. * ». KJIl 1 J7.1 ExccUwr. L. K. 2 A. » E. 2US.

• 2B. (tS. UU. s i.e. 121. • Lcetv. J/uc.M.r, ICumii. I3S.
'« '* V ? ^'' '^^ **"*'*' *'"''* '" (^"(lil'iinc^ i" ^K/e ^-S. Co. V. HiverWcnrCommutioiirrK,

i
HKI,

j t K. li. 31U, 320, tu IUI..U1 that ihf wiirriiiilyiii -'of tho iWcenBibility otthe tiuik
'ukI luit of tdrruHjiomlciuc iiinn- or Icsh vxtvt belwi-en the il(;ptli of wnlir iit tie- cut nmi.-o
o! the h.irbyur iiatl that of tho (iot-k sill." a AstothoilutU-aof doclt-iuaaters,
..e Uoifi V. Iron, 4 F. 4 F. 1011 ; Tht Utedtior, L. R. 2 A. * E. 26S.
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TUtQuniu. Th« Mwutivi' Bnvernment ol N'«w Z»lanil wm helil li«hl« in T*'
H'lViaaM. QMrn v. William' ' dir not nmnving olxtrurlioiui in « liil»i harbour

over whirh it h«<l the control encl niananement. The cane waa ilia-

linipiiahnl fnmi I'lirnakji v. Laneiuln ('ami Cn. ' anil Mrriri/ Ihrk

TtuMni V. Uibbs > in that there were no harbour dura, ami the publii'

had a rtRht to navigate aubjcrt to the harlxiur regulationi. The

Privy Council were nevertheleaa ol opinion that theae difleremm ilid

not take the caae out ol the priiuiple ol thiiae eaaea, and held that them

waa a duty imtHiaed upon the pxet-utive novernnirnt to take reaaoiiable

rare that veaaeU uain|( the skaitli* ami wliarla l>eliir>sinf( to t he exeiulivo

govornniniit, and which recoiveil tonnage ami wK,irfafie duea in rcxjiect

of vpRfM!U uninii them ahould do ho without danintic. In the argument

it waa cnntendeil that there in no cane ol liabililv ol a penion in liict

ignorant ol a danoer not on hia own premiwa. The lornier |)art ol thin

propoaition waa denioliahcd by l.oril lilac kliurn'a imiuirv :
" I> not

negligent ignorance a> bad aa knowlediio ! " \* to the latter it wan

urged that " there ia no raae which hohU a wharfinger liable to make
inquiriea aa to acceaa, nor to search lor danger any mon' than any other

owner of premisea." This was met by pointing out that the Crown

controlled the bed of the river anil thereloro the danger won on the

appellanta' premisea ; and the point i« not alluded to in the judgment.

It however auggeata a question of considerable importance which may
now he considered.

Coriin^ T. The first case dealing vith the point is Curling v. Wood ' in the

f""* Exchequer Chamber on wnt cf error. Defendant, a wharfinger, had

placed woodwork by hia wharf in the bed of the river over which at

certain times of the tide vessels of the siio of the plaintiff's could not

float. Plaintiff's vessel was moored over the woodwork lor the puriwee

ol using the wharf ; and the defendant • iioproi.erly dctoincd the

vessel over the said woodwork lor an impro|)«r time until the veaaei.

on the fall of the tide, struck upon the woodwork and was damaged."
" Wharfingers in general," said Wilde, C.J., delivering the judgment of

the Court,* " may not be bound to moor safely and securely. Hut in

this case the defendant chooaes to moor for profit, and in doing so he

negligently and unskilfully does what causes the damage."

IIAiir v. Curling v. Wood was not cited in While v. PhilUpt,' where the

FhiUipi. defendants had erected a " campshed " in the bed of tllc river by lii.s

w.iarf ; the plaintiffs sent a barge to be loaded from a schooner then

unloading at the wharf ; for the cimveniencc of the schooner the

barge was brought alongside the wharf, with the sanction o{ the

defendants' foreman. As the tide fell the barge canted over on the

campshed {of whose existence the plaintiffs' bargeman was ignnraiit)

and was injured. The defendants sought to avoid liability on the

ground that they were tenants and went into occupation with the

1 !1 Apii. Ca.. 418: The Turkiilan. 13 Bi-llii.. 342-a .;«• wliiTn III.' |.r..xiin

fniiw ,'( tnr> iKciilHlt WW thi, iiiHuHii'iem'y of tlio liuiiyM <il thn IJiiiBK.tw ll^irl

rrii>lw>. ll'nr.U v. T»o*j, |I8IW| 2 I. B. 271. The «.,ir;i. 1 11H»1| 1'. W. Tl,,'

ohligiiOnn of H pilot to tikko HoiiniliiiKH in a li,irl«nir in with ri-fiToivc to tin- l|1l,^Ml•ll

of navij^rftion, niid not tfi Itio eafcty of the bcrtli on wfiiili phi|w liavi- to lie ; llicnfuri',

hiM ptrformanfc or ncRlfct of this duly cannot avail to discharKu tlic liability of

harlainr tnintispB.

" 11 A. * K. 223. 3 L. R. 1 H. L. »3.

1 ilSi") 18 M. k W. fiiH. In .1. «. v. Tnry, L. E. Ck 423. a wharf „«iK-rdr..v.

pilew into the Iwd of a river no aa to .»,iipy tlirc,(, out of aixly fw-t availalilc for naviu-.i

tion, apd this wa-s held UQ ubatruitiou iiidc'H'nclontly of any actual olcBtruciiou bi-iii™

cauord tharchv.

- Hi M. » \V. 1132. • (IBM) 33 L. .1. (' P. 33.

i
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' <»lii|»lml •

ill itii I'linliiiK nimlitiiiii ; tmt, uya Kpl«. I'.J..' " itji.lummi ..«

pwiani to ni« that * iluty wm tlu'ivujHin iMt oii Iho ili'ti'iuUiiU, Kck.c.j.

fithi'i to givo niiii.o III the d»ii)(iT arwiiiK (rum tho I'diiiwhoil lieiiia

then III that ntuto, cit t« havp hail it ri'|iairiMl ami |iriiinTlv I'liiwtruitiir
Thnv iiiiiiofdCTi til thn wharl anil, I hiTuIuw, tii tliii Wiicllt o{ the i'aiii|i-

•hml." Ill liDth 111 theae taaea tho raUMi iil the injury wa> iiiiiler thoiiin-
tnil III the ik'leiiilaiiU, anil ila eiiatciiio waa uiilinuwn or iiii|K!rl«tly
known Ui tho iilainlilla. Tho iluty on the UolonilanU wan thon'loreilear.

In The Mi^vntrt' the jilaiiitiflii' vena.' woa injurml throunh tho n,
uiu'ven nature ol tho Iwl nl the river where the venue, was liiiMin^il to """"•'I-

cluuhariie nt the ilelendanta' wharf. The hi'il ol >ho river waa vcatcil in
ronwrvatom, iinil the ih'femlanta liiiil no control over it. The roMi ol
the iiluintitlii Unit alleged u warranty, (hut the londition o( the Ijotloni
waa tit »nd Mile

;
thin, however, waa nenativej liy Uutt, J," and waa

not raiaeil in tho Court ol Amieal. The |>l liiitiHa alaii eolltended that
the tleleiidanUowed them a duty and iiiiial be tiiken to huvo re|ipeBcnU'd
thai they had taken reuMinalile larc to aaiertuin tliot the bottom ol tho
river at tho jotty where tho iilaintiB'a veaael wiia iniHired waa in aiiih a
rondilion aa not to endanger ita aalety in tho ordinary way. Thia
contention llutt, J., alKnned. In tlio Court ol Ap|wal the |K)int ii,ihr(„,.,t
glanecd at in The Queen v. IfiUioiiu,' that there was no duty on tho "< •»W»"l-

defendants extonding bevond the iircmiscs, was strenuously argued.
The judgment of Butt, J., was, iiotwithalaiidiiig, uiiheld, though the
distinition between the injury being caused iwi or off tho premises waa
recognis>!d by Buwen, L. !.,» who founded himself on tho worda of Holt, .tinlKiieni ,.(

C. J., in Cajf/i v. Henanl,' " it would bo unreasoiuble to charge (loraons lle»»o. L'.
with a trust further thon the nature of the thing puta it in their power
to [icrlorm." Applying this ho adils :

" The law will not imply that
the |)erson» who have not the control ol tho place have taken reason-
able care to make it goo<l, but it does not follow they are relieved Irom
all responsibility." Tho Lord Justice then indicates what their
responsibility is :

" They are on the spot. They must know that tho
jetty cannot be used unless reasonable care is taken, if not to make it

safe, at all events to see whether it is safe. No one can tell whether
reasonable safety has been secured except thenuolvea, and I think
if they let out their jetty for use they at all events imply that they have
taken reasonable care to see whether the berth, which is tho essential
part of the use of the jetty, is sale, and if it is not safe, and if they have
not taken such reasonable care, it is their duty to warn persons with
whom they have dealings that they have not done so." There is an
implicatii... on the part of the wharf-owner that ho has taken reasonable
care to ascertain that the condition of the berth is safe, and if it turns
out to be unsafe, want of knowledge will not avail him. He can shelter
liimself by showing that he tmik rciisonable care to find out or, il he
did I

in to I

In the Court i]

1 I.e. M.
' I ISSUJ 14 1". U. («, tullowul m Ird.111,1 iii Uullcr v. .W. l/jiiw . 1 1'«)4] 2 I. U. Ur,

iW'"' " -• lA R..}i,.. Ills.

? T4. «r»r«,[l'.»«J I'.iw tVlli,,-. M.K.. -li. l-p. rmrmcnt V. i'r.)u«. H» I'. S.
(41 Davin) OLk

> 14 P. D. IM ; IISUI) A. C. II. .UrC.,«»,« v. lU.llf. 7 Can. S. C. K. :ill. w,,. .iii

3<t,oii brought t>y „iic Vf^^'l ng.unst .iii„tli.r f„r tUimigc oaiwed by npuliKC-iitly
u\' hitriiiK ^)^^i^l^) h wb,irf.

not, at the lowest he must say so anil not permit the person coming
I be misled.'

;
.>e«l, 7'A(,riiWiV)//c'wttsilciidedontlicas8unipli()n Tlu Callioiit.
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that the case was iiKlistiiijiuishalilc (mm The Mnurcm'k. The (^allio/ie

WU8 bound )»y cIiartiT party to (k-livor the curjin ufs diruitrd by tlie

cnnHijinccs or thoir a^entH, and accordingly was ordered by the defend-

ants ti) di.m-har^e tlie car^u at tlieir wharf, wliere there were two berths,

the first alongside the wliarf, the second out-side the first. In the simee

between the two a ridye of mud had been aUowe ' to aa^unuilute, on

which the plaintiffs' ve.sscl struck and wasinjin,'!. In T.'t"Moonwk,''

said Jjord Esher, M.U./ '* wo held that t. wharhu-ir m i t take

reasonable care that the front of his wliarf , in i itate 't st'' &y, or,

if it is not, warn persona who have to use it tl. I ii .s un«afe ; ! was not

necessary to decide that there was a warranty nj- Oi.^ luirfi.iyer that

the wharf was safe. The present case is, however, strongti- t'.an that of

The Moorccrk; because here the ship was bound to go to the defemhmts'

wharf by contract, in the former case the ship could use the wharf if

she pleased." Thoujjh, in the oi.iiiion of J.ord Esher, M.K., the ease

was stronger than tiiat of The Moorcock, that learned judge did not

limit his decision to the point comnn»n to both cases. He says ;
" Is

that duty" {i.e. tlio duty of the wharfinger) "confined to the place;

close to the wharf Y Or is the wharf-owner liable for damage done to

a ship by grounding upon a place which is in a dangerous state and

over which she must necessarily go to get into the berth at the wharf V

In my opinion the duty of the wharfinger extends to that part of the

frontage as well as to the actual spot wjiere the shi]) will finally tie. and

his duty is to keep it reasonably safe or to tell those coming to his

wharf that it is not safe." On this point Bowen. L.J., had carefully

guarded himself in The Moorcock,^ saying :
" So far as I ani concerned

I do not wish it to be understood that 1 at all consider this is a case of

any duty on the part of the owners of the jetty to see to the access to

the jetty being kept clear."

In the House of Lords the decision in The Calliope was reversed, on

om-d in the the ground that the Court of Appeal tttok a wrong view of the facts, and
'

' that what was held in the Court below to be an order to go to tlio wharf in

fact gave information upon which the captain and pilot must form their

own judgment ;
'' further, the assumption made in the Court of Appeal

that ' the ship was injured by grounding on the land of the defendants
''

was one for which the respondents " entirely failed to show the slightest

foundation" ;
* while the attribution to the defendants of responsi-

bility for the existence of the ridge arose from a misapprehension of the

real state of things, as the existence of the ridge was to be regarded as

an incident to the natural u.«e of the river by vessels navigating it.

Discussing the liability for the state of things outside the jtremiMs

Lord Herschell '' says :
" H the obstruction which created the dilli-

culty " " had l)een caused by some unusual and extraordinary circum-

stance which those navigating the river would have no right to antici-

pate, l)ut which would be known to the wharfinger, then I quite agree

that some duty on his i)art would arise towards them, and in the

absence of warning, it may be that he would be under some responsi-

bility." But in the case at bar it was pointed out that the pilot was

well aware of the inequalities in the river. Lord Herschell thm
called attention to one very forceful consideration that had escaped

1 UP. I). 140.

2 HP. U 70.

1
I
I8!»l ]A. C. |»er I^rd H.ili*t)urv, ('.. 15.

4. L.r... (tor Lord Wat-son. iX imdVi Lord HerBchell, 25.

» L.c. 28.

Hoiiw.- of

Lords on the
facta

Lord
Herr«'lioll

opinioQ.
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notion :
* '"If on tlic nw. Iiaiut the roiniition of tlio hcil of the river

may he naui to Inive hi'oti a matter (HM-uliiirly within tlic kiiowkMlge of

the appt'llantM, oti the otiicr hum! the ilniii^iht of the; vessel, which 'vaa

of at least as ftreat importnnce in iJctcrmitiiriy whether the ve.ssel could
approach the wharf or not, was peculiarly within the knowledge ui the
responflentH."

Lord Watson also says :
^ " I do not doubt that there is a duty ^-^"1

incumbent upon wharfincers in the position of the npnellanta towards ^^ '.'*!""

"

vessels whicii they invite to use their bertharre for the purpose of

loading from or unloading upon their wharf ; tlicy are in a position to
see, and are in my opinion bound to use reasonable diligence in ascer-

taining, whether the l)erths themselves and the approaches to them
arc in an ordinary condition of safety for vessels coming to and lying
at the wharf. If the approach to the berth is impeded by an unusual
olistruction they must either remove it, or, if that cannot be done, they
must give due notice of it to ships coming tliore to use their quay." ^

The fact that harbour trustees hiive a <lnty cast on them to look to
tlie safety of the navigation dues not free a wharfinger inviting ships
to come to his berth for remuneration from a duty to ascertain the
condition of their berth and, if need be, to warn ships purposing to como
there.'

Reference may here be made to Uibhs v. Ross.^ A ship was laid up //iWm v. ffu'

in dock for the winter under the care of a shipkeeper, who removed
the hatches from one of the hatrhways leading into the hold, into
which tlie plaintiff fell and was injured wliile lawfully on the ship and
in the direct course used by persons passing across the ship from and
to another sliip. The only point discussed in tlie case, and in whieli

the Court of Queen's Bench were divided in opinion, was whether the
ship's register on which the defendant's name appeared as owner was
prhnd facie evidence for the jury from which they might draw the
inference that the person in charge of the ship was employed by the
defendant. This was decided in the affirmative. A question of a
duty to keep the hatchway closed was not raised

;
probably because

the negligence in the particular facta was indubitable.

The general proposition—undisputed in Hihbs v. ffn^.?—that there
is a duty to keep hatchways cb>sed while a ship is laid up in (b>ck for

the winter—was denied in an Aniori* an State case.* "" It would be Caniffv.

]treposterous," said tlie ('ourt, " to hold that the owner who places liis
'"'^^^'^':<i

vessel in charge of a shipkeeper during the time she is out of commission ( ^,

iui(i lying in winter quarters, is charged with the duty of building a
railing around the open hatchways or with maintaining a light to

indicate danger for the purpose of protecting persons from injury

1 L-e. 29. a L.r. 23.
3 The remarltH of llie Lord Olirmopllor at (he bottom of 17 and on the first half of

I"*. Hti'ni riitlivr directed to tlio quei^tioii of tlio lidbility of wnmo previous venftel for
111 iking the rid^e, tlum to th.it of the hreai-li of duty on tho part of the whariinji^er, in
tmi removing it when nenr or not appriHinR thoae iibont to uro the Iwrth of it« exJMtenee.
It sit'niH jierfeetly posHihto, that a vessel wsinjE tho IJ0*1 of the river in the natural way
111 ly MO affect it us to cause diiinage to a following vcftwcl, without hiring UitWe for it

;

Mliile yet a whartiiiKer having a knowKilne of tho unuHual deHtruetion to tho use of
lliU l>erth, would bo liable for inviting a Mhip there without giving warning of what
I-mil Herachell calls " unuKual and extrjiordinary eireumstancca." Op. Letchford v,

"W/<«m, 5 Q. B. D. 538.
' The iimrn, llUOti] P. 4«, ft2. 5 L. R. I Q. B. 534.
•• raniff V. lilanchiTd Nnvignlion Co.. II .\m. St. R .'4.'.. Cp. the KiiKli«li cane nf

'i'.Vi i7 V. Kivreat. fi| U ,1. g, B. 4fl:i, where it wiw iield no part of the defendant's duly
lij -iipply a cover for u Uutehway. Anii; W.

Ml



844 NKOLTOENrE IN LAW. [book v.

n wHrchoiinf

iiii-ii iind

wliarlingers.

Forwarding
n>f<-iilH.

T.i('ir duty.

by fulling into tlifm.'' This, in the .iltstrart. scorns cxrollrnt sonso.

A duty nmy, liriwovor, liocoiistitutcd hy the custom oftluit jmrt where
the vessel lies to use sucli precautions ; or the place a vessel occupies

may he conceded subject to a right of way being allowed over it ; and
then if the user of the way is a riglit as distinguished from a mere
pcrmisaion it must not be kept in a condition unnecessarily dangerous.

Oniffv In Cfrny v. Thomson,^ a Scotch case, by the rules of the port of
TbinHinn. Glasgow, there was an obligation on those responsible for ships in the

position the defenders' vessel occupied, to keep hatchways protected

at night ; and the question was raised to what extent a deflection from
this obligation was allowable when it was necessary to work at night.

There could be no implication that night work was not lawful ; and,

if lawful, the care and caution dictated by the circumstances was alone

required. The shipowner was held not liable.

Dinkrom- Dock companies are both warehousemen and wharfingers; in
(Miiifrtinairig

p^pj^ ^j£ tijggg capacities they must afford the security demanded of

their calling or occupation.

{-) Here, too. must be noticed the class of forwarding agents.

Forwarding agents are a class of business men who store and
forward goods by other agencies than their own, and receive a com-
mission for their trouble in storing goods and in selecting carrying

agencies for them.^ In so far as they store goods, they are mere ware-

housemen ; in so far as they forward thejn, they are ordinary agents.*

Forwarding agents are liable for ordinary negligence, and bound
to ordinary diligence, and to that only.^ Many attempts, says Brett,

J.,* have been made to introduce within the exceptional liability of

common carriers other trades, as those of wharfingers, forwarding
agents, carters, &c., " but all such attempts have failed, because those

trades, although, in respect of their being public or common trades,

they are similar to the trade of common carriers, are not similar to it

in those respects in which it was similar to the trades of shipmasters and
innkeepers." One of the first duties of forwarding agents as consignees

for transmission undoubtedly is to obey the instructions of the con-

1 In Loader v. London and Eatl and Wet India Docks Joint Co., 65 L. T. C74.
the work in riuestion was only " iisually p-Tfornicd "

; the fase negativen any miili

m-aotii-e im ninouiitH to the holding out of an inducement. In The Hornet,' l\W2\
P. 361, it was laid down, diritinguisning The Scotia, 3 Asp. M. L. C. 541, that then' it^

no dnty in law on the owner of a barge to have a man on board of her when moored in
a doek. Ax to duty of tliottc on hoard a Hhip within thu jurisdiction of a harbour-
master, to conform to the directions of the harbour-niaater, even when thosedireetiMns
are probably erroneous : see Rency v. Magialratea of Kirkcudbright, [18112) A. C 264.

2 17 Eettio, 200. In Forsyth v. Rnmnge, !8 Bettio, 21, there was held to be no duly
to tenee the unfinished portions of buildings or vesnels in course of construction, so th;it

where a man cngag'Hl on a ship that woa bnihling, fell down a manhoK'^ in the engine-
room, ho was held disentitled to recover. Tliis case was distinguished in Jamiiaun v.

RuKtidl, 19 Rottie, 808, on tho ground that the tank into which the de<:eaHcd fell wax
flt other timea usually covered and lighted, whereas on the occasion of the accident, it

was neither covered nnr lighted. The Lord I*resident (Rolwrtson), who had succfc*)!'))

Lord President Inglin between tho time of the decision of the two cases, intimatiil

that, in his opinion, Forsyth v. Ramtigc was wrongly decided. Lord M'ljaren dissente<l

from the decision in Jnmirton v. JiwifU. Forsyth v. Ramage was decidetl on the
ground of " tho impossibility of fencing consistently with the progress of the work of

completing tho ship." Thomson v. Srotl. 25 Bettie, 54, is a " trap " cow. .Anli\ 449.
3 Wharton, Negligence. § 703. Aldridge v. (l. IK. Ry. Co., 15 0. B. N. S. 582, see

conclusion of judgment of William."*, J.. 699. Crompton, J., describes the contact
made as a forwarding agent ; Bristol and Exeter Ry. Co. v. Collins, 7 H. L. C. 2 1 3.

* Roberts V. Turner, 12 Johns. (Sup. Ct. N. V.) 232.
6 2 Kent, Comra. 591 ; Storv. Bailm. g 444 ; Wharton, Negligence, § 703 ; Alabama,

rf-r. Rd. Co. V. Thonutit. 18 Am. St. R. 1 19.

« Xugrnt v. Smith, 1 C. P. I). 31.
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Hijinnr, pither oxprcs?* or fairly implied. If they vary from these, uml ii

iuHH is tluTcliy <K'(anii)iie<i, they iirc liable to the owiier-s <»[ the j;(iofls.'

Sliortly, it may be said tiiat a forwardtn'H duty and responsibility

is of the same cliaraiter as that of a private carrier—that is, a bailee

for compensation.

-

A forwarding agent has no concern in the vessels or vehicles used
to transport the goods ; nor any interest in the freight.^

A transportation company—one, that is, which receives goods and
forwards them—are a common carrier and not a forwarder, although

the conveyances used by them in fact belong to third persons.*

The use of the term forwarder or forwarding agent in a receipt is

not conclusive of the ciiaracter of the contract,* and a contract to
" forward " goods for an agreed amount to a specified destination

has been held a contract by a common carrier.*

VI. Careiers for Hire.

We have already, when discussing the subject of mandates, con- dirriers for

sidered the obligation imposed on a carrier without hire—which ^^ **"*!
*'l,".

have seen to consist in the bringiiig to bear slight diligence, and the mun carrwr ".,

liability for gross negligence merely.' We are now to consider the

liability of carriers for reward who are not common carriers,^ This is

a branch of the bailment of hiTin^—locatio-conductio—which is called

loccUio operis mercium vefmidarum.

The distinction between a carrier and a common carrier is the Distinction

distinction between carrying under a special contract and carrying as a •^t*©*'*

"

,. at- JO 1 ,i*.i' carrier ftnil

busmess." A private person may contract with another tor the carnage ^ common
of his goods, and incur no responsibility thereby beyond that of an carrier,

ordinary bailee for hire—that is, the responsibility of ordinary diliger e

;

but where persons hold themselves out as exercising the public employ-

ment of carrying goods for people generally, and as ready to engage in

the carriage of goods for hire, and not as a mere casual occupation, then

they are common carriers.'"

AngeU's definition of a private carrier for hire is a negative one : Dofmition.^

" Any person carrying for hire who does not come within the definition

and explanation to be given of a common carrier is a private carrier." ^^

His definition and explanation of a common carrier are taken from

Oisbourn v. Hurst}^ A person to whom goods had been entrusted OUboum v.

carried cheese to London, and usually loaded on his return voyage with ^^""'•

goods for a reasonable price for all persons indifferently. The Court

1 Angiai. Carrient(r)tlied.). §7.V
2 Kt'dlield, CorricrN, § 3. St'o SiMon \: Clcert, 15 App. Com. 144, for tlie propoflition

thttt tlio exception of insurauco risks did not dischnrge the defondors from their

liabilities a« ordinary carriers. Prieev. Union Lighterage Co., [IQ(H] I K. B.412; The
PearlmoTe,[imi] P. 280, 299 ; Ndaonnnd Som v. Nelson Line, [1906] 2 K. B. 804.

3 Jinbertit v. Turner, 12 JoliiiE. (N. Y.) 232.

4 3feTCantileMul'uUIn«uranecCo. v. Chane, 1 E. D. Smith'(N. Y.) 115.

6 Blmaom v. Griffin, 13 N. Y. 509. where gooda were received " to be forwarded," but

tho defendant was held, with reference to the npecial circumatances, bable as acoinmoii

Ciirrior. " Krender v. Woolcolt, I Hilt. (N. Y.) 223.

7 AnU, 7Cti. Angoll. Carriers {5th ed.), §§ 17-*4.

s Angell, Carriers (5th e<l.). Sg 45-69. " Sallerlec v. Oroal, 1 Wend. (N. Y.) 272.

1" Weclmanv. .'JpoM«e.5Rawle(P».). 17fl, 182.

M Angell, Carriers (fith ed.). § 4» :
" nnd therefore bound to only ordinary dillRencp."

la I Salk. (N. P.) 249. In *"mA v. CAapf?Min, 2 Kelly (Ga.) 353, there Ih adi-tcusaion

of the definition by Nisbit, J., set out in Story, Bailm. {8th od.), § 495 n. 3. Sco

Herjtituit Williama's urguuient in Robinson v. Danmore, 2 B. &. P. 410.
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Iichl that " fiiirli an iindcrtakinji to rftrry for liiro an this [irivilrpi' was
til he iiKisicliTi'ii IIS that i»r a ((Hiniuni earlier, and thi- <»(mh|n so (h'livcn-ii

for that tinu' utuh'r icyal iprntcctimi, ami privilcjii'il fmm (iistress, ami
so wherever thoy nrn (U-livcn-d to a person exercising atiy pnhhe tra<le

or employment." From tliis wt may extrait a deiiiiition that any
person undertakinff for Iiire to carry tlie Roods of all persons imiifferently
IS to I)p consi(ler''d a roiTimon earrier.

Diffienlties, however, oeeiir in estimating the effect n[ the farts
towards determininj^ in individuj"' irtNes whether a man in a )>rivate

[/.'. farrier for hire or ii common carrit-r. Thns in Jtriiid v. Ai/c ' the
defendant was the owner of thirty or forty carts whicli were in the
hahit of standing near the wliarfs on the 'Phaniea ready to I)e Iiired

by any person who chose to enj.'af.'e them, rlt'ier hy the hour, day, or
job. Tliedefemhmf.s business wa« that of" a town carman " who let

out carts for hire ; whiie it was coniendcd fhat a conmion carrier is

one wlio. for hire and reward, takes fioo<lH from town to town, and who
is by law l\mnd to take any ;,'oods offered to him to carry if his cart is

not full. lioril Abinper was of opinion that defendant was not a
common carrier.

On this Story saya :
- "It is very difficult to distinj;uish between

the case of a <arinan and that of a hoyman. or liKlitermiin, or harjreman
]ilyinfi; between different ])arts of the same town, or taking jobs by the
hour or the day. And yet it does not seem to liave been tioubted that
such hoymen, lightermen, and liargemen are comnum carriers. See
hn<m V. MeUs, 5 Pkst, 4;J0. What substantial dintinction is tliere, in
the case of parties who \->\y fcir hire in the carriage of goods for all

persons indiflerently, whether goods are carried from one town to
another or from one jtlace to another within the same town ? Is there
any snb?tr.ntial difference whether the parties have fixed termini of
thtir business or not. if they hold themselves out as ready and willing
to carry goods for any person whatsoever to or from any places in the
same town or in different trjwns ? Is a ship engaged in general freight-
ing business or let out generally for liirc for any voyage which the
freighter may require less a common carrier than a regular packet ship
which plies between different ports ? " ^

In Ingate v. Christie * the defenihint had a counting-house, with his
name and the word " lighterman " on the door-posts of it, and carried
goods in his lighteis from the wharfs to the ships for anybody who
employed him, and wis a lighterman, and not a wharfinger. " Alderson,
B., referring to tlie passage just quoted, said :

" Mr. Justice Story is a
great authority, and if we would adhere to jtrinciple the law would be
what it ought to he—a science. There may be cases on all sides, but
adhere to princi[)le if T can." His statement of principle was as follows :

" The criterion is, whether he carries for particular persons only, or
whether he carries for every one. If a man holds himself out to do it

for every one who asks him, he is a conmion carrier ; but if he does
not do it for every one. but carries for you and me only, that is ruattei
of special c( itract. Here we have a person with a counting-house,
" hghterman " painted at his door, and he offers to carry for every one."

1 H L'. & P. 207.
3 Bailm. ^ 490, n. 3 ; w ilh wIhikp opinion Aont, 2 Cnmm. C9S n. [>>), coi ipirfpR
' For tbia viow !ip cili-s

: Jiirh v. Kncclmd, Cro. .fm: 330; 1 Uoll. Alir. A.lion
aiif |p t'ttw* (0). pi. l-J; li„r^r//v. Mniiriliiinn. 2 Kx\>. (V p HiflS I Hell Ci.tiiin
(.Itl. ...I.). 4f.7. 4(18 ; irWAy V. »V.r</ 3 l-^.,,; (N. V.) 74 ; Muddie v. 'Siridr, C. & V
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Tlio tarts in liriml v. I>„h.' Imwovcr, jiiHtifv 1 lie di.ftinrtion takon l)v !>,:,.} v lu,
l-oril Aliint'iT. «ho»i' niliiif; Ih not iii(ii?i»i«l(.iit witli thi' priiiciiil,. laill
ilmyii l,v AldiTsi.M, li. ; f.,r it w,i» pn.vi.l tlmt tlie ilrivcr auid to the
I>la.ritinattl,ntni«M,[il,,.l,irii,f.. I),m-tv,ml,Mvoriio; Icaiiriotleavo
tlio lorscs t.i l,,.,k- attor tlip rihhIs." AtiJ tlio plaintiff said, "

I sliall
go aUiriR witli yon to look after tlio Roods." winch would ronstitute a
»pooial .-ontrart. If. thou, the plaintiff did not arcompanv the mods
he was guilty of negligence liinisolf ; of which ho woulil'not be per-
mitted to take advantage. Further, the re|iorter does not put tlie
general proposition any higlior than a muhh; that a town oannan
whose carls jily for hire near the wharfs, and who lets them by tlio
hour, day, or job, is not a common carrier.

1 ''in'"'?';
"' '""'''' •"'"''

'
'" '"' •'"'"""">' l">"its the same way ; for /..v,r Ml„u

there Hlaekburn. .1 ., speaking of Inifatf v. Cliriglir. savs it is
"

in express ''"• '•

confornnty with what appears to have been Loi.l Kllenborougir» view
'""""

IM l-noiiv. Mclh,' and m. Kiiglisli anlhoritv lias been cited in contlict
..-..h this doetrino "

; while of Ilrind v. IMc ' he says. I...rd Abiii'-er
rescTved the point

; anil, as the jurv found in favour of the defendant
on the question whether the goods were received by him as a common
carrier, it was never reviewed in hanr^

The ii'iicr Alkali Cn. v. Johnson does not definitively '-v down that
one who has carriages for hire is a common carrier, from the necessitv
of Ins position, nor yot that without being a comnioii carrier he has the
liabilities of one

;
for the case may be explaineil bv the particular

hndiiigs
; ^yet it undoubtedly raises a strong presumption that in the

opinion oi the Exchequer Chamber as then constituted, such, had it
been necessary to decide the point, was their view of the law.''

Alderson. li.'s, distinction between goods carried for every one and ni«iin<iii.ii i.f

goods carried occasionally and specially, may then be taken to indicate '^I'l"'"'". "
the divK ing line between private carriers for hire and common carriers.

""''"'

_^
On the liability of the private carrier for Iiire, Holt, C'.J.,« savs Duty of

He IS only to do the best he can. And if he be robbed, &c it is a I""""'
good nceount." He gives the reason for dealing with a bailee of this 'Z',"'"

'"

class differently from the mode of dealing with a common carrier, '

because ' it would be unreasonable to charge him with a trust further
than the nature of the thing puts it in bis jiower to perform it. But
It IS allowed in the other cases by reason of the necessity of the thing "
The law was thus laid down by Lord Abinger, C. H., in the case already '.""l

referred to :
• "I take it that if a man agrees to carry goods lor hire '*l'i'>S"-<'li

although not a common carrier, he thereby agrees to make good losses 7k!l'
''

arising from the negligence of his own servants, although he would not
lie liable for losses by thieves or by any taking by force." The ordinary Rule rf.i.li.
ililigence to which a private carrier for hire is bound, is such diligence R™"' '"' •>

as ,". prudent man commonly takes of his own goods, and ordinary
"".'",

negligence is the lack of such care. i,"""'"'
We have in another connection " considered the distinction in the TlnttaiiJ

fiv;l law between a robbery by force and a secret theft : Adwrsm '"^^"'V-
inc.* P. 2(17.

y ' k ^v!^"- 'f i"^'-
*"'''• '*'" '"- ^'1'- *'"> "• ^"rran*. L. R. 10 Ei. 3.W.

il.^ 111.). diatinsiustlctl.i.sasiM'njilcontriict, 3 r. Ei-^t 428

f. i' Vw' * "'''' "" "^' '*'' * '' '" ^''^ •'" ''""" •'•• i"-V":/'"''v.«m.V,'„ 1

r,,,"],,?" /'"'"%fi.'';.',Tf^''i°!! °' "; """"'"R "' " common " m the i.lir.i.o commonfirncr: l.irer AtkaliCii.v. Johtmon.h. H.\)V.\.m.
'' Cnuti'v. //.-rinrd, 2 Tjl, R ivm HIS
' Uri'nd V. Utd,, s c. it I'. 21 i. a j^_ 74 .
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Return of

prn]H'tty in

itiluniuKcd

I'onditiun.

hirnnn umaii mmlnl c,i,li«lin : ndirmm Inrnii pmliW r"!''"'-
"'

iiiila mlrilillrl ' 'I'll.' i-.inilllKioll i» lliut thu UmWv liiia tii »lii>w Miiit tliu

Us (loe» n.)t uri»e from iii-).Un..r.«-,' i[ tl.o mitiiri' of the bailrnMit l« »il<h

that want of ni-iiliRonri^ dischai^cs from lUliility ;
of rourK.', if lie' i» a

common carrier, that is, on insurer, the bailee is in any invent lialile,

provided he has not contracted himself out of his liability. The rule

of construction in this last case has been declared to be, that " words of

eeneral exemption from liabilitv are only intended (unless the words

are clear) to relieve the carrier from liability wliere there has been no

misconduct or default on his part or that of his servants. The ex-

ceptions in a bill of lading are not intended to excui.e the carrier from

the obligation of bringing due skill and care on the part of himself and

his servants to bear both upon the stowing and the i^rrymg of the

cargo Even in cases within the exceptions the shipowner is not

protected if default or negligence on his part or that of his servant

contributed to the loss. ... It is the duty of the shipowner by

himself and his servants to do all ho can to avoid the excepted

perils ; the exception, in other words, limits the liability, not the

duty.'''
,

. , .

A distinction may be suggested in the case where a private earner

delivers the goods in a damaged condition. If the kind of damage

done is most often the effect of the carriage, or of the conditions through

which the goods must pass in the circumstances of the carnage, it

would seem that the bailor should show that the damage arose from

want of ordinary care, before liability is affixed ;
if the damage is not

apparently a natural result of the circumstances in which the contract

has been carried out. then the law will authorise a presumption of

negligence. Again, if damage done is not the self-evident and natural

consequence of usage, and the bailee refuses to give any account of how

the damage happened, much more should a presumption of negligence

be raised.' Story ' inclines to deny this. He is of opinion that even

rr»t total loss raises no presumption of negligence in itself. In England

,|.iili.«IJe. the test would probably be to inquire who would be entitled to succeed

if no evidence were given. In the ease of an absolute loss this would

be the bailor ; because the obligation is to dehver at some time,

somehow fixed ; and when that time is arrived, and default is made,

it is for the bailee to excuse the default.' The possibility of applying

this test may depend on the way in which the pleadmgs are framed. If

the pleader frames his case on negligence, as is most usuallydone, instead

of on the mere breach of the contract to deliver, then lie would be

bound to give evidence sufllcient to sustain the view that ho has put

forward, and could not put the defendant to explain as he would if

Detoioratlon mere non-delivery were alleged. In the case of deterioration accounted

,'oiiw.iuc-iii on
f 1, t),„ circumstances of the bailment, the state of things speaks

tlic tjuilment. ^

1 Cited JoneB, Biilin. 44, fromthcannoUtoronD. 17, 2, 52. §3.

. sirri»er V. Sa^itoT. 32 Pa. St. 208. Clark V. Uptn,,. 10 Wall. (P..). 33... ,.r

Rom-m .1. 3.17 : "Ah the UUor hag to do in the flret instnnce la to prove the conlrart an.

thrtel very ot Ihe mxis. and thi» throw, the b.irden of proof thai they were li«t. »n.l

Ikl .nannc? they were h»t. on the bailee, of which wo have a r.Rht to "q"." "^
plain proof.." PiUoct v. WdU, 109 Maw. 462. w.» deeded on the ground that there

wa. oily " an involuntary or gratuitous bailment." The decraon i. eaaier to acoouu,

tor on thi. ground than the way in whieh the fw.t» were 'o",""!,,'' <» l^" ';.°"'- „ . „
a Per Bowen, L.J., Sl«.»m»n * Co. v. AngurLmr. [18911 1 Q- »• "2.1

;
I nee v.

Union Li-jU-rni' rn.. [1003] 1 K. B.. per Walton, J., 753. [ lOMl 1KB. 412.

4 See nnte 7!).-. " B."''"- §§ *"'• *'* '""*•

« Cl^'nippa V. Hew ClaridjcS lltAtl Co., 22 Time. L. B. W. Ante, 81...
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Inr itself, ami, to mnke nut n casf*. sometliirifi of tioj(Iort must ho shown
;

Htill when; th(> roiulitiun of tlu- i\\\n<i nilnistccl to tlio ntrrier is ih'pre-

fiated to ii degree out of proportion to the conditions oi the contract,

apparently the }iaileei.sindef)inlt. It is for him to.showtliutheisnot
;

and, therefore, tlie oiiuit He» upon him to diNrharf^e tlie pre.<iiiinption

of noghgence raisetl hy appearances.* The coiiMidt-rHti()ns operative

in thJH case, of c.mrse, apply to all those classes of bailment where the

delivery (:f the thing hailed is for the mutual benefit of bailor and
bailee.

The private carrier for hire does not undertake any responsibility

for loss arising from the onlinary deterioration of goods from their

inherent infirmity and tendency to decay. lie in hound, notwith-

standing, to take reasonable care when he knows that he has jieriahnble

goods in his custody ; and it has even been held that he it) bound to

have them aired and ventilated, if these are usual and reasonable

tilings to do in the circumstances.*

We have been hitherto speaking of the normal obligationH of the

private carrier. His liability may, it is obvious, be varied indefinitely

by the terms of the contract into which he enters. A mere carrying by
a person who does not hold himself out to carry for people in general

will, of itself, without special terms, import the obligations that have
been enumerated. Though not a common carrier a man may yet put
himself in the position of a common carrier by the obligation he specially

binds himself to ; as in Robinson v. Dnnmore,^ where, on the plaintiff

observing to the defendant, who was to carry goods for him, that the

tarpaulin of the cart in which he purposed to put them was too small,

defendant replied, " I will warrant the goods shall go safe." The
poods were injured by rain. Lord Eldon, C.J., directed a verdict for

the plaintiff, as by his warranty the defendant had put himself in

the position of a common carrier ; on motion this direction was
sustained.

In the view of Brett, J.,* by a special custom of the realm, all

shipowners are equally liable for loss by inevitable accident, whether
they are common carriers or private carriers for hire ; but this is by
no means established law ; indeed, the weight of authority seems
considerably to preponderate against it.

Dcterinrntion

of k'hhU rruiii

inherent
iiitiniiity.

OltlifiatioiiH

niiiy Iw vuricd
liy luutnu'l.

RMnmn
Danmun:

Warranty
lixt'HL'iirricr

for hire with
liiiuility uf u
commuii
carrior.

Brett. J.\
view of IV

special

cuxtom
constitiitiiiK

BhillOWIlCTS

inaurcn).

VII. Innkeepers.

In Thomson v. Lacy^ each of the three judges essayed to define iimkcoiHrrs'.

an inn. Abbott, f'.J.'s, definition was:* A house where the keener '^f""'ti""*'o'

*' furnishes beds and provisions to persons in certain stations of "fe
'.yJ,J"",'''^. j

who may think fit to apply for them," or " who furnishes every
accommodation to all persons for a night or longer " ; Bayley, J.'s :

' Bayh-y, .1.

" A house where the traveller is furnished with everything which he

1 The suhject ia dlscuBsed iu a note to 2 ParHona, Contracts (8th ed.), 125.
3 The Brig Colknb^rg, I Black (U. S.), 170. Post, 883.
a 2B. AP. 4lli.

* Liver Alktdi Co. v. Johnmn. L. R. ft Ex. 343 ; repeated Ntigent v. Smith. 1 C. P. D.

.13. but diBHCntcd from hy(.'o(kburn.('.J.,.VH;fti/ v. Smith, \C. P. IX «3. Mellinh.

^4.'t., deoUncd to cxpresH any opinion on the subject. Cockbum, O.J., iwintNOiit
that the majority of the Kxchcqucr Chamlwr in Limr AlL-ali Co. v. Johiisnn did not
nldjit Brett, .T.'«. view:<. Se<>. too. Story. Bailm. 85 fiOl. .'H)4 : Holmes. The Common
Law. IHU.

i ;j Ii. & Aid. 283. « L.e. 285. ^ L.e. 28a fl?'
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ilfliiiilion.

I

Ims orrftHion fur whilst n|ii»n liU wiiv "
; iitnl Ht'Nt, .!.'« :

'
" An .

'

isiilmiiNt', tlii'<>wr>"rnf \\liii li IimMhoiii llmt Ik- will n-n'ivt'all tmvcllerh

itrii) sujt.iirin'is wl > an' vvillinn f.i piiy -\ [Tiro iu!t't|iiiit«' tci tlio Mort of

iKToirinuHliition pri>vii|i>il, lUkil wlici ( uinr In a sitiititinti in wliich they

are fit to be rcci-ived."

Tiipse (Ipfinitions, ns definitions, are very lUwatlMfrtctory, both

from pxress and defert. The first, for exarnple. would inelude u

workhouse ; nothing \vha than a nuinunntli store v.Diild ime up to

the Mt'cond ; and the h-sseo of a theatre nii^hl verv well niuki the

profession reipiired in the third.

Hacon'.s definition of an innkeeper may. porh mm, better serve :

"

" A person who mukes it bin bui^inrHs to entertain travellerH and pos-

senjuTs, and proviile lodginaand neeessarieH fur tliem and their horses

and attendants, is a eummon innkee(ier "
; frnrn whieh it would

fnllow that the plaee which the innkeeper oerupien tor his business

of |irovidinjj lodj;inn and iie.ossaries [or traveller?* and passenj^ers,

and their reasonable or neeosrtary accompaniments, is an inn.

1 L.r. 2S7.
3 Alir. Inns nnd IniiWiTiHT (B). At cnmnmn Inw. prrvimi'-Iy to 7 VaW. VI. c. fi,

any jhthou iiii>:)it kff|i :i t.iviTn iiml wll liriuorw. Ttuit Act lir^t limitiil thr jiriif of

wiriift. Hccnmilv. rp«triijnril jwTfimp* from wllini; wirw's. ninl. Iliinlly. rpHtriiinrtl tho

iiiiuiIht of viii'tniTH, Stnftu v. DuckwoHh, Hunl., ]M-r Hulr, C.H.. :t-U, refi-rritiK tii

IH Kklw. li..di: vi'iii Fninri Plcdffii, nrt, 2H, Ih ffux ifi ifiidurlmcnt htiiitilrnt Ui tttifrnea

it hommi- Hi' Moit d'niiil Ha vmnl. See n. («). 2 Kimt. Ci-nim. filtT. ri'f<'rrini; to The
SUilr V. ^ 'hnmUtfuH, I CIiovim (H.(_'.) 220. A tiivorn. it tUt'rti aiiix'ure, onuin.illy wiin

11 )iljicn whoro tho k«e|>cr hhIiI wJno iilime ; thon ftHMl mid liMt^ini; wnx alfonli-cl for

viAyU\tcrn. The l»<rni tevt-rn lanic tu lio Hynonymoiitt with tluit of inn an fur Imik

iw the rfifpi of Kliziil«'tli, 'I'lic Ait 2 Am: I. <•. 0, n.ilON " t1i<- nn.ii-nt. trii.>. iintl

Iirinfinnl )im> of mnm . . . wiw for the nveit. n-lii'f, am! lotl^'inji of wiiyfiirin« iwoj.Ib

travfllin^ front ]iliii-«> tu plife, nnii fur finh Kuiiply of t)i» wiinlN nf ituch )H-o)ilii an »ro

not iililc liy grt-utiT i|iiiLiitilif!« tu miiko their iirovininn of victii'ilM, nnil not Mount foi

(niortainiiiont uiid harbouring of lewil anil itilo i>fojilc to spend uml conpiimo their

nmnoy anil their tinu* in Ifwrl iinJ ilrnnkoii manner." ('|i. nl^o 4 .Jac. I. c fi: An Act

for n-prfiwine thn (hIIoiih and lonthBom Sin of DninkrnnrHM. tn Hi\i v. CiiUint (21

Jar. I.). I'idni. 374, tho orwting A common inn witliout any licence wuh hold lawful

iiTiIcsM it waH nd rotnmuHe norumrnlum, and to thin end it was ur.eKsnry to allepe that

it ift in an unfit place, or that by reanon of tho ^vni niinil»or n. ms in the sunie place

it iH burttiensonie, or the hartwur of thieves and of bad cliariictent. In Sir (i^ra

M'tmptumn'n cnse it in Haid to hnvo U-en rcnulved that a man may erect an inn without

nriy licence from the king beeause it is only a tnidc. Vin. Abr. Innn (A) Who may
prwt an Inn. Viner Ih n tranflation of Uoll. Abr. Inna (A), Quf fioet trrrtrr m» Inne.

NcvcrtliclPBH in 1 Hiilwt. lOit (» Jac. 1.). (Yoke. J., is refHirtcd fts (tayin^ :
" No jwrnon

IH t'l erect an inn witliout a licence from thckintr"; but in 22 Jae. [., at a eonferrnco of

the judgctt at Scrjeant'M Inn, reiM«te<i Hntton. J(D. it wiis resolved " that any one may
erwt an inn for lodgin)! of travcllcru, witliout nny iillowanre or licence, an well ns nny
one More the statute of 2 Kd. VI. (7 Kd. VI. c. .j) niidht have kept a common ale.

honse. i.r as at thin day (lUth June I()23) one nviy net np to keep hackney horses or

coaclici, to lie hirtnl by mich as will iwe them ; and all nu-n may convert oarley into

malt until they Ik' restrained by the Act of Parliament mndo fur that imrpose. And
a.H all men may wet up triides not restriiined by the Act of fl Eliz. which directeth. no
mail that liiith not been bound, or served ns an apprentice by the Bjiace of seven yearn,

or by restraint of setting up trades in corporations, by such ns be not free, by the like

rea-ion nil men may use tne trado of innkeeiring, unless it could l>e broiiaiht to 1h'

within the statute of 2 ¥a\. VI. (7 Ed. VI. c. h), which hath never been taken to be

subject to thnt stdtule in [wint of licence." (Sec Holinshed, (.'lu-onivie (cd. I.Vttl).

bk. I ell. ns, 24(1. Of our innes and thorowfaires. In Promurll v. Slfphmt, 2 Daly
(N. V. (J. r.), 15, the nieoiiiitfi of the terms" iiui " and " hotel." "guest" and "lodger.

'

are carefully examined and defined by Daly, ('.J., In a boarding-house. it is said by
the same learned judge, thr, (jueBt is under an express contrnet at a eerlain rate for a

eertaip time, while in an inn there is no express cn(rnnement, the guest being on his

way is entertained from day to day aecordmg to his business up»m an implied con.

tract. In 2 Parsons, Contnicts (8th ed.), Ifil, " gueat " and "boarder" are thus

crvntrsptpd :
" Thp j^ipst i'nm»= wi*hiut »ny bartisin for time, remains without one,

and may go when he pleases, niiying oidy fur tin actual entertainment he receives

;

and it is not enough to make u buanler and not a guest that he hiu^stayi'd a long time

in tho ino ia tiiis w-iy."'
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A i-utTi'i^hniine M lint (in inn.' nor ii* a h<mr(lint;-iiiiimf.- nnr n (*.j

ri'frc'shinent-liiir,'' liiir an i'otin«-li(jusc,' ncir u li»l({inK-liiiusi'.' niir u ','"

liUcn where neW.t [lenitta ure entertiiiiu'il (ur a sliiirt Miiiunn ii[ tliu „,,'

yoar.* (tn (lie other hiind, "
ii iniin," suyn I'lirki'. It.,'

" miiv kcop
un inn tor tho.ie iienons only who i-onii', in tlicir own earriajtes

''
; iinil

"Hain, '
if he has only a ntaldi' (or n homo he is not hnninl to rcreivu

n I'arriaxe." " 'I .nnh tliero is an olilijjution on tlie innl<oe|n'r to
nilniit ami entert.nn to the e.vtent oi his ui'foinmodntion (hut no
further)* all persona of the eliiss lor whose enterluinnRMit he h.ilds

out hia houao ami n^'iinst whom no reiisoniihle olijeetion ciin lie

shown, ho may exelutlo sneli as are not solier or orderly or who are not
aide to pay his reasonahle ehari-es ; ami he is under no oldiaation 1o
admit, ami has the power to prohihit, the enframe into his himsu id any
persini or class of per.-ons for I he [urpose of plyiuj^ his uuests with soliii-

rations for patronage in their liusimiss. He may afford the means (d
supplying the reiiuirenu'Uls of his guests on his premises, outside his
lni»ll:e.sa as innkeeper, us, for example, liy estahlishins a news stand
or a barher's shop there, ami wholly e.teludin" competitors from his
hotel. Apart from this, persons other tlian guests are said /iriuiii

I All- d. I'M V. /.iiMMrv. ( C',iiii|... iKT l.inl Kll'iilinriiiiuli, C.I,. 77. ,V
'

i-oft'O
liituo •• wn« Ill-Ill an inn. Mill. r v. t\.l. nil i;,il,. i;,l.,„, 1.-, \ i, i. |,. H. 311,

n /M1W.1/ V. Rtel,'ini.^<„i. .i K. 5: It. til ; wln-i,- ilu- gi,..,.|i-M H,-i„-h wtit- itiviili-il

iiH to tilt' iinijirii-ly uf Krli-. .[.. n»limi.' tlii- jiirv lUii-llii-i- tlu-v wi-ri- of oi.iiiii-ii tlial Ilii.

loi'.H for wlii--ti till- ;vi-ti.iii Wii-i liroimlit w.t-. tlin.iiuli tin- iii-^li-riii-i- of ii si-rv.iiit. iiiiil,

if tlii-y wiin-, llii-ii WiiH tliL' t-ni|iloyi-r niiillv ot ii'-i;li..;i-ni .- in i-ii--!ii:in-i tti- -i-rvant .'

Kill-. J., iiaiH-ri-.l to liii. viuw tiiki-ii nl tliii trial ; WiKlitiii.in, .1.. tl >.'lil liiin riulit,
liiit t'jk-riil^e, J ana l„ml Camnl.i-tl. f..J., tlioiiiilit no itistini lion ^li-iiil.l In- tiniwn
Is-twi'i-n till- ai-t of the -i-rvatit anil till- ai-t of tin- liif lant. anil til it 111- ijii.--lion was
wroncly fraiiii-d. In II, Jd, r v. .SoriMi,, s I'. It, N. S. L'.^t, tlio t'oiirt of Coiiimon I'lt-as.

Krii-, t'.,!., iirosi.linv, lull that tlii-n- i.i no lialnliiy on tin- |iatl of a lu,|i;iiiB 1 «- ki-i-|ii-t

to ansivur for tliii lo»a of a IikIklt'.-, |:ooiU ivtii-io llit-ri- in iin-n- alisi-ini- of i-,iri- anil no
niiHfi-iiKani-i-

;
but in Sciirh,r„i„jl, v, C.-jro.-., ( I1KI.-|1 2 K. It. SIW. Ilio Court of .V|ii«-al

l-.llowcil lljo vk-ii of I.„ril fani|ilK-ll. f.l.. anil I'l-l.-rnlj,,., ,|., in /km.. i( V. Kith,rd.,,n,
mill ooniiiK'iilmtl on //,««. i- v. Umilbij, li.-IJ that tin- ki»-iK-r of n liiurilinBlionno is
'' "' '" ii-u oriliuary i-urn ot tin.- Uitf-^Aa ot lii.4 (iiu-.t. Thus tliu ni'itlici-ni c of tlui

M-rvant iu llio ni-Klijii-in-i- of tlio lioanlini,' Iioiimo ki-i-ii.-r.

a HiiUty V. Tandy, \lm-i\ I K. B. 2110 ; The Quern v. Htimcr, 2 U. 1). U. VM;
atr/ienkr V. iTiiufiir, ililt. (X. ^ . l'. I'.) IIO -i-a.-o of a rc.tauniiit.

» I'lilliimn I'aUct t'o, v, /,011-c-. 2li .\m. St. U, a2.'i.

'• Sr'irbommjh v. Vosgrufe, [ItMI.-i] 2 K. It. Silo. Si;i.
II /*iirA-/iiiM V. F"^t'r, 1 l.il. Kiviii. 17!! ; //o'l/ir v. .^oii//ii/. « t' II. N S 2,"il :

(Vtmv. .Vii-rf.. IISIM] 1 y. 11. Ii2;'.li,-i,-il,i-lialiilityofari-,ianrantk«-|«-rforllio
lo«,4 of II ro.it Htiili-ii while jilaintil! wii» ilininj.. mitl wlii, li liail lii-i-ii taken liy a waiter
from the |ilaintirt on Ilia entry anil hiinu on a iii-i:, was «aia in iir-,'nnii-iit to bear a titroni,'
iinaliiay to tlii. Ilaliilily of a railway 1 oiii|iaiiy lor -.iiiiill Iubb-iki- ili livi-ri-J to a porter i

Utrhtirda v. L. It. .(- .s'. f. %. t'o. 7 (-. It, s:tD ; t;. If. /,'y, Co. v, Ihuifh. i:i \iiii f.is
111 ; Oi^JiirJ V. «».», |IS!IS| 2 t;. 11. 2Sl Ily tin- lniiki-.-i« r'» Liability ,\. ., ISIil!

till * -27 Vi. t. 1-. 41 1, a. 4, inn .ball iii,-.oi any Iioli-I, inn, tavern, |nibli, .boi'is.-. or ollii-r
|ibii-e of n-fri-.bini-nl, llio kei-jH-r of «Iii,-li i, now liy law rc<ii..ii»ibk- for the iiomU anil
|.roi«-rty of his Kiieati, iiml the word iiinkia-]H-r nbatl mean the ki-i-iii-r of any ani-li
iilai-o. Hut in Dixon V. Uirrh. 1.. K. « Ks. I3ri, it wa.. Iii-lil lliil the mana>;i-r of 1111

hotel bolonjling ton coni|iaiiy is not an innkeeiier. anil that tin- i-oiiijiany itai-If nnmt
lie buod. The word " hot«l " is iiraetii-ally wynonvnioiiH with the words " inn " and
'• tavern," pays Thomiwon, Ni-«li),'i-ni-e, § IHlot. Slw-iiing-i-ar and i.te.iniboat conip.inieK
(ire not innkoe(s-rn : I.e. g IJtioS. A-f nn Aim(.- iiii-i7.- kii td nH/i/iir. d k niiil tsl-;tt,l htrr
speid it lut/ mvile ,1 atuy, i- fii lont le nuil, id -mit nprr^ robht uneore If hmlp ni- irrr'i r/i<ir-j':

/.lo- CO, nir ci-«f i/Mi-iit iic fuit aaeun (nii-i-f/rr ,- llloll, .-Xbr. Ai-tiiinaiir t'nse(E) pi. 4, 11. :i.

'"*-"'»» V. Trim (0.iiie lllli). 1 Shnw (K. 1!.). 2tl«. it is stated. " Innkee|iora are iiiin-
IH-llablo by tUo eimstsWe to lod«e titriiiiKers j thi-y may di fills (Ai- pr.wws«//A( ffMl^/«
who oat, or the home whii-h oats till iiaymenl." The words iu italiea (ire i-learly no
longer law.

' Jefts -1 V. Mi-I'und AV- '''-, t Ks 371.
a Uriindwiwd v. flrintiro. Ill Ks 42:1.
u Brown,, v. Uraitdl. |1!NI21 I K. B. liSlfi ; Hois not bound to make up ,1 lad in v

.silting room or the rotli-e-rooni, n 1/ yet to allow a v isitor to speud the night iu either.

<n>iilrra.

IIS of tlio

s-ntiala of
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lacie to havr tlio rinl.t to .nl.T an iim r,r ln.lfl without iimkinn thoiii.

mIvch tr.'«i>a.«.T« ; lor tluTf i> iin ilnpliid iuiiui' l..r tlw public to

elitpf thoiiRli "lull liifncp u in it» nttturo rcv.Kabli', and thc>»i>

tliiiH ('nlcriiid Ijiioinp In-niraiiMrs when they ri'dini' t" lUpiirt wlirn

rooin'Hti'il.' ..." a

Trnvi'lUTs nml |iiiiwonxcrB ri'ii'ivfil into an inn aru kui-bI".

What rorin ot rnc'i.tion into an inn in rc.|uirf.l to nuilii' tliu (icpboii mi

r.HciviMl a uuoHt has )(ivi>ii ri».> to »onic i:ontroviTi.y. In >"r* v.

tlrindHhrn,;' againBt tlio ..pinion ot H..lt, CJ., it waa hrhl that il a

travflltT leavo hi" h.irm. at an inn, aii.l haltie i-l»ewhiTe. ho i« t.. he

.hiiniMl a KU.'Bt.
••

l..'.an»i^ th« hor«.^ lnu»t !..• fc.l, by whl.h the inn-

li.Tocr hath iiain ; ..therwiBc, il h.-ha.l hit a trnnk or ileail thing.

M..r.' than a hnn.lro.l vcarH attorwariU .K;turre.l tlic next reiii.rte.l laB.!

liruiiiU V Millnr,'' wfieru plainlill'i! servant took (i.i..<l». wlinh he ha.

h..en unahl.' I., sell at the weekly inarkel, t.. the .leten.lant'H inn, ami

a»ke.l Ih.' .l.-l.n.lanfB wile it h.' e..nld leavo them till the week f.ill..winu.

She Bl.»w.Te,l "he e..nl.l n..t tell. I..r they wer.> lull .,t paneU. The

plailltin» B.Tvant then »at .l.iwn in the inn, ha.l »..ine li.iuor, anil put

the C..0.18 on the ll..or hehin.l him, whenee they »-cro stolen. A

ver.li. t wa» given I..r the jilaintifl, whieh, on m.ition f.ir tt new trial,

was suslaii.e.l, on the nr..un(l that, il the pr.iposal ol the plaintiH «

servant ha.l been u.cepte.l, the ilelendant wouhl have been si^ial

bailee, an.l so n.it answerable where there was no actual neg l-

een.'e
" • but sin.e the proposal ha.1 not been a.eepte.l, and the

plaintifl's servant iia.l sat down an.l was partaking .il r.-lresliinent,

tic ha.l thereby beeome a guest, with the eonseipiential duty on the

innkeeper to protect his go.ids or be answerable tor their loss.

This ease was held " clearly distinguishable " in Sirams v. ( ounlii

Hold Co.,' because " there it was expressly lound that the plamtifl

1 ../„/, V .llrrlr. 1!) Ai... St. K. .173 : Cmmmu-nllh V. /'ou'.r, 4» .M.u».. rer Hlu.w,

CJ .an' Tho collJili".!. in whi.l. t^.titi..,. lintel kc^iiorl nwiy bo oJl.lmM (mm

raii;«yr»™' .0. i« ™ l.'irly »^'ll illn.lrat.a h.-,,a uf l..w in lh= V.uU^ State, Tl„.n.i.nn,

''"'.''nrJ'if"..... wl,„ ,..tr,m,.... .... n.n ... .uch "
. HW(,»» .. /Wlrr, 35

"- •

V fr„in l.on..' rcroiviiin nc. iiuo.l.it.on» «t m n.il «• »
Conn. l»3. " Any one <

»ht» for tln' tiiii« U'iiiK has liin Imnif at

to WWnl;,;;.!::'" P,Ui::::^ruLTar cCVLi;: aa An,:st; R. 325. OnHa,^

^"f'/s.'S!m 2 S^Bayn.. «™. in ti.o ...,„c o( >wi !•«'""' "'^»/-"3;™'':'.'; J'

by l..ir.l I,vndhur»t, C.K., Jr.iJ«.« v. mcridjr, 1 f. * M. 743, 747. 6lr.«»d v. ( '•!.,

3 Il.n N Y ) 4Sr.. foll....'a H.,1.. C.J.'.. ..|,ininn. Tho .nlbont.™ .re oolle. 0,1 ...

. „„to to 2 P..r.on-, C,.n.,»t. (8.1, «i.). l.',3 «b"« 'h" ':-"'","'"",',"
Im""!),!'.!,!',;

innkcpnrr-» linliility lu. in«uror, «ll,l in .uiurj w.tl. tho v.o« ,.l Holt, C.J^ Ul. lh.»

™".,rro 1/L.. v'^ r*„„.p.„,.. 211 M.... 28... ,.n,l .«. tl.o .ontrary. //iW.jr ». '.>».,,.

& Mo. 4S!I, and /.jn//*, v. ir„.i. 33 N Y. .'.77, «h«r,
'V^'™ ,r"i'' ,.™ "o'Ali,',' rl

tho ownor ,.ovor int'...Ui.|( t„ 1» „ |<u,-.l, tho in,.koo|«t «a. hol.l ,, bi, » m.-ro »"l.n"'y

Uiloo for hire, with no Jn.alor „r diHoront right, than .t tho .lofo..dant haJ b,r., a

''"'^,,;'tv^rTj;,,';l"S. U,,,. Ca,,. «. B. 23,1. a ,«.»on a.k„l t„; a ,oo,n to .hanj,.

l,i. .1„.„ ,,, at an inn, which »a« .MM,i|!l.o,l to h,n, and « key ha„d>-J h.ni, »h„h ,o

or oocipyiog tho r,H,m tor an hour, phonlid wont to 1,,. tno.jil. »,ll,

0(1. NoTt mnminB on rol.,rning for his mrtinantca.. ,t i„„l,l not l>o

,il,l. on tho authority of RrHryv.rt.rt.tV,.. . ao. isll. an, »,„(,r.

Santlford (N Y' ) 242, that tho i,hiil»tifl oeaaod to bo a guowt after hi-

that tho dofondant waa not liable as innkeeper. In /;»»foct V. Bra.f.

hia ,lri'«» In at an inn, which wa« .Mia.Bl.od t
, . .„- ,

,

did not n«i ; after oocpying tho riajm for an ho,ir. plainl.ll wont to

whom 1,0 ro.nainod. Next momina on rol.,rning f,.r his i».rt.nante,... .t ,o„l,l not 1>,

(oi„„l. 11 w«» hel.l. on tho authoritjMif RrHry V. ( to

mute V. Ctitrhc, .1 Sal

left tho inn. and that tl.o ucio,,uai,fc »,i.T ,>"v ......... .~ — ,--- -,— -- „ , ,,

4« A,r R il2 » aenoral on .orvloo, who engagnl room, at an hotel at . hxojl monthly

OTioo witi, an undentandine that, if ho were sati.lied and were not or. ore,! ,o««y, I,,'

^i, m tho .,H„«. 4, held ... bo a ^o^^
«;;;r;r?,;%"j2'p,;;^:";;r"-

« 12 g. B. 11. 27. Ip. I'a'.H V. Kiid, 1.1 Ont. App. 03, o«l., »44 i
""d Ainmi ».

yo«»3.'-.» Am It. 7»!1.
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had come within thr hrMinn ami hail ptacnl hin |{<hk|h nciir his rhnir." '

In Straus/ii rtmr thi- plaintiff urrivcil nt a railway wtatiun whnro he
wan iiiPt by one <»f the nortern nf the ilt'fondantu' hotel, to \*Iiom h"
pavpthrpu paika^i'M, andaHked him to tak(*tlu>rn to tho adjoining hoti'l.

At that ttmu ho in(<Mnlt<d to paNM tho ni^ht at tho hotol, Hut after Ki'ttint;

a teU'^rarn hf deridt'd to ^o on to Manchetitcr thu nanio day. lie

wi'iit into the <'ufTiH*.n«>ni to dim*, and lieinjc t-'hl there wan no joint

ready, pr(K>tM<dcd, hff the trniUr'n mlrlre, to tlie Htution rcfreHhinont-
room, which waM nniier thr nnme wnnniivrntni an the Hfttrl. and nmnvtiil
H'ifh it bff a riurnd j>anmije.'* On hitt way he ntct the porter with liis

lii^'SaKe, and told him to lock it up till he was ready to ntart for

Manchester. The lu>wam' wan accordinyly locked up in u ruoin

adjoining the refreshinent-moni. hut, on the plalntiff'H arrival at the
platform, part of it wan niini»irij.'. 'hie learned iudpe nimnuited on
the ;;rouna that there wan no evirteniT that the plaintiff ever hecame
a pue»t of the defendants at their inn ; and hii* ruling wan upheld hy
the Qiieen's Hench Division, as the " relation of laiullord and Kuest
not haviny heen made out, tlie action cannot he siiNtained." From (•,,i,.i.i,.ro.i.

the report of this case in the Law Journal.' which in much fuller than
that in the Law Ueports, the view of the Court on the fartrt appoan
to have heen that the refreshnient-rnoni was not part of the irm

—

tho jutl(^e'« view at the trial must have heen that it could not he so
considered—and that tho removal of the plaintiff from tho eoffee-roorn

to the refresluuent-rooni was an ai-t not different in its nature from
point? 'f""! "»o shop to amither, and was not merely the removal
for more ciimmodious serving from one portion of a building to
another. Tho decision, tlieretore, turns «ui the particular facts

proved, and does not confliet with Bennett v. Mellor} where the man
was served his glass of refreshment in the liouse ; in the present ease

what occurred in the coffee-room and the subse({uent order in tho
refreshment-room were distinct transaetions.

Chancellor Kent's view of lienneti v. Mellor is that '* tho rcsponsi- K.iit"« vi.w

bility of innkeeiwrs was laid down with great strictness and oven with "^ """»-'( v.

severity "
;
* nevertheless it has been followed and is quoted in tho

"'""'

text-books as a binding authority." It is, however, clear law, from Mi-rc-fnimst-

Bo early as the time of James \', that the mere entrusting of goods '"«"'«"**'''*

does not constitute the bailor a guest. A person with a hamper of l.titTiiTil'i.?"

hats left them at an inn for two days ; when ho returned thoy had been bailor n guest.

1 (tn the jvitthttrity itf Hichmnid v. Sniilk. H li. A ('. 1>, Uiin hitlt-r yroiind of diHtim-.
lion nwinH veryiniiniiU'rial, nntl.if miythiiiit, iiiHiUit for tlio iiluiiitill in AVrntwa'arwae .-

Armiattadv. ifAt/f, 17 g. K. 2((1.

> (V- CromweU v, Stephens, 2 Daly {X. Y. t'. P ). 15 ; Krohn r. Hu-ccnit. 2 Ualy
(\. Y.). 21)0.

3 M U .r. Q. B. 2.1

1 r, T. U. 273, n|.proTP(I f7«^ v. Wi.j.,

MrDnnaid v. Kdgf.rton, 5 Hark (N. Y.)i"rtH>. is

1 g. n. 112, that lliti [n.itit involved wiw tho liiiliilily of nil itmki.,
li.indeil to the Imrmiin hy the (tUintiH wliili' drinking at (he bar. niid lnnt : tin- t'otirt

i.iid down. ."ii;2, tli.it :
" Tlw inin-h-iwiitK i>f thr litiu-T W-m onoiiBh ti) lonstJtiitr i\v

iJiiinrill a Kiio^t. ' and roniarkn!. citing Cro. .lac IKIl, thai '
it hns hi'oii cxiiroi^-ly

adjiidKed that it thn y^ntmt gooN out ti> view the town for a while, intending to rctiirii.

Uri innkeeper ih liable for hid goo«l,- liwt in his ahsi-n.o. And ao if lie gi>e!( out and (*ays
hi) will rutMrn >\i night." Com. Dig. (B),{B 1). Ai-lion iiixm tho Case for Ni-gligt-nii-,

Cp. OrinntU v. Cwt, 3 Hill (N. Y.). i»r Bronson. .)., 4',N).

ft 3 K«n^ n«m,„. rm.
M Story. Bailni. «j -170, 471, 472, 47!». -IWlf. 4S2 ; 1 Sni. L. C. (Ilth .d ). 12,S;

Wharton. Iniikui-iKTs. W 7.1, "li. 71f, 98. 'JU, lOli, 1 lit, \m ; (Hiphant. Innkf'-nf" ('itli

d). 2(14.

14 .InhrH. (Slip. ft. \. Y.) 17-V

l.rli. fltzniv. .V.r,./-. |1S!M1
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infill..!.,

fill Kry, I..J.

lliluKK'lltnf

II' < Niirt i>[

|mK)K V

Mliilt'ri. II<' WM* lu'ld to liiivu III) <-Uit)i iiKrtiiMt tln' iniikt'<'|HT i>xtr|it

an tt lmili-«>.'

Hm'iiU. .}.'<*, it\>imim iu .\!i-il'tiritr V . (tntnil Ih'ttl
<
'o. . wliirli Kry. I...I.,

I'ltiiMiiK'rtMl f'urn-ct, hut w)ii<-li wan nvfrnitfil l>v Iionl KmIht, M It ,

uikI Hnwi'ii, l*.-l .' wiw timt tlio «|.'f.-nt|;iiit. th.' lint*-! k<'.-|H'r. wuh no

iiiitn' tlian li Imilci'. luiil tlio |tl.iiiitill wuh iiuf ii \i\wit Ixit ji liuilur of

((tMMU. Tin' ntrrw^tiu'wi of nii iiiffrfrir.- wus tlm-* in inrmt' wIh'IIht nr

iinl till* I in-iiiuHtaii-'i'H nf tliii ipliiiiitilT'-* n-t-i-ptiini antl orruimliini ut

tin- iioti'l niTwtitnttMl hirii n micst. Tlio furU |.rnv«'il w.Tf. tImt thf

iiUiiititT iirrivftl t'iirly i" tlio nmrninK at iIm- lii-ffiitljinlV hod-l, iiwki'il

lor a iKHlriHiiii, ami wuh tn]<l that tlu- linti'l w.im full uinl tli.tt lu' rmihl

lint lmv« tt TiKUti ; thtTi) wuh. hnwiniT, niic roiiiii tcmiiunirily iiri-

(H-fUi>U'(l till thf iirriviil nf u liulv iunl «i'iith'tii;iii for wlioin it hml

Imwh i-iiKii^ctl. wliii h III.' pliiintit! minlit havi- tli.- uhi- of to wimli lUiil

(Iri'HHin. His liijfyum' wan litruriliii^ily n'hI u[> llii-n*. Tlu' pluiiititl

(H'ciipitMl tlio r<M'in, npniinii \m liij:«iijfi! and tiikiiiK tluTcfnim u p*tiiml

(iir liruslifn mill tnil.-t nrtitl.!.-!, in wliiili wns a ilniwrr riintiiiniiij;

VHliialdo trinki'tM. iliij* Nlaml h.i U-ft mi (lif .lri'^^iiii.'.t,iM<'. Hin

othtT luyjfiim^ was also left tii tlic nmiii. iiiiil with tin- <i'"ir uri!<Mk>'*l.

After pavititf for hin hri-akfant tin- plmntitT wi-nt mH wit limit jziviiifi any

furtluT hufil to his luji«ii«t' arnl did imt n'tiiiii till [m»t iniiliiij.'ht.

Meaiiwliilo tln^ lady and nfnllctuaii whn Imd ciijfajfi-d the riHUu

arrived, and vn'U^ shown to it hy the paye hov, who. I>y the direitjon

nf the pnrtor, moved l'i« plainliff's property into the corridor, aiirl

there left it. When the phiintitTnime Imek and asked for his ri"mi he

wan told that he had not one ; Kuliwcim-ntly one cHsnally vaoant was

fmind. and this he oecu|iie(l. His lu^tyaKi* was removed from the

corridor and placed in it. Nett illuming he discovered that tlu-

trinkets iti the drawer of tho stand hail boun stolen. The action was

for their value.

From these factg, Hniith, J., and Kry, L..I.. drew the ronclusioti

that "the plaintiff enna((ed tho room merely for the purpose of

washing and dresHiii^ ; ho did not insist upon any further ri^ht.

He eouhl not have been chart^ed forany further occupation. He was

not a pucst in the hotel after he had washed and dressed and had hud

his breakfast,^ and he only left his property in the hrdcl in the ex-

pectation that by doitin so he mijilit have a preferential claim to the

occupancy of some other room." *

The opiniem of liord Ksher, M.U., ami Howen. 1..J., which prevuih-d.

was :
" I'ntil the room is wanted for the new ^'ueat, it seems to mc '

that, accordint; to the common law ami custom of the realm, the

innkeeper is bound to afford acccunmodation to any one who offers

I GtUft/ y. Cl-rk, (>>. .I.u'. ISS ; I^noii, Al.r. liiii-* (('). .'». A-* to Umviiik a li.ir.

for n. fortiiiahl with an iiiti'iiti.m to n-tiini, Ihn/ v. ISutlor, 2 H. & *'. 14 (wilh tin-.

loinrKtre The fate of un /l,>.ill,r. Vilv. fill), iiml a« i„ li-aviim ^t valine fi.r [orly-i-ij:lii

houro without tho iiiti-ritiim in rotnni, MurToy v. M-irth-ilf, 51) Am. R. 1.'t2. (n

Williama v. GcMey. 7 V. k P. 777. a Imx w^is ni-iit l.y A ti> mi iiia kt-pt hy B, wli.>

booked iwrceli fur rtirriors. but diil imt r ivi- iinytliiriK fnr hi. <li.iiin. Tin juin.-ii

who touk tho box ti)l<l B to kft^t it till A rtlk-.i fi.r it. li rvpliod. Very wt-Il. Tli-- t„.x

was luBt. lu an mtioH of tnitir. helil, no t^viiicni r of ('(mviTHimi. .See hIho llu- h.iiiiv

vim: "lib notn. Waiinm:^ v. Gfusc. 3 Binj?. (N. V ) HW. Ante, 7.'»2.

3 [18911 2 g. B. 11. Maxmli v. Ormnl, Hi Hun r>:i7.

-.
i( ^annc-f." ^^y^ !j--r-i V.-h'-T, M.K ,

/<• '^i, '• '^ r..=i,Kth-A lltat t»- u^ts mily !;;

Wiinli Had drcM in Die romti ; )ii' whn ti> hnvo lh(> ubp of the rtH>m until the p«thoiih l>y

whom it had l»wn onRiiUfHl «h.juld nrrivc."

[IS0112Q. n..p<TFry. U.T.,2!».

4 L.r., iK-i: Buwcu, L.J., 2.j.



cn*r. I.) VARrOITR RELATIONS MM
himwll a. . K„„,, ||p |,„ „„ nght t., I)r liko th.. .log in (h.. nunRor
""' ."?''•

.
"™ll.,''""» "'» f"""' '-r luiotliir iMTx.!. tlii> .lev w.H-k

•n<l th.T,,f,.r,. I will nnt In it to y.,il toiUy.' |T„|il it i. waiil«l hy

entitkd tj. fin.l ii<Tnmm<Ki«ti.m In it. Tlirrrlon. Ilio nl.intiff, when
hf .rnvwl in the morning, hart . ri^ht to ..uh »<-n>n.m.MUtion in timf,
r.min whirh w.. then en.nty, an rouM be (urni«ho,l to him ronj.i>teiitlr
with the engagement wliioh the hotel-keeiKr ha<l made with the
reraon. who were to have the um n( it in the <oiir»e of that day or the
following day. Even the arrival of the lady an<l gentleman and
their oenipanry of the room they had ,,re.eng.god, di.l not determine,» '»•''•»''• ,">° Pl»"i<'fl « »t»tu. a. gueit, ^- A rea«>nahle time muet R,«„.n.l.l •M aiiuweii lor him to earry away or secure hin effect! ; and I think •''»' """• '"
that in the preient caae the relation of h,»t and gueat between the :,";;:;;,' '„'

defendant, and the plaint ff. and the legal liability ,>f the defendant. ZluZ.^
continued until a reaionable time after a demand lor the room had""""'
been made by the |H.r.on. who had engaged it, and that the defendanU
had no right the moment they wanted the mom to eject the good,
nto the corridor and leave them unguarded there without any notice
to the plaintiff.' ,,„,, E.her, MR., teid :

• " We mu.t bring .i/,J..c.,,.
into play our knowledge of the world." iin,JUM
world-habitual traveller.-reali.cd before thi. decision in how com- r" 11
manding a position admioion to an hotel bodnmm for the .ole purpoae
ol waahing and dreuing placea them.

i„ .kT"!'"* ""t '"'''^'-H"?P«f "O' merely » 1>»>I™ of the good, left P.,.iii.« ol
in tne bedroom, he wa. either bailee for reward or involuntary bailee "'" I'l '""i"
II the latter, then affirmative evidence of the lack of that .light"""*'""'
degree of diligence that the law require, would have to bo .hown.»
If the former, in the word, of Smith, J. :

« " The bailor has to prove,
in order to render the bailee liable, actual negligence of the bailee
which caused the low, and if it be proved that the Tons was occasioned
Dy his own neglect, he has no case against the bailee."

«l..f„*"."i°'°/"°;' '''"' •'" *'« determination whether the .\m.rf.»
relation of guest and innkeeper is established is held to be a question •» >

of fact, the elements to be taken into consideration are thus summed ""' " '"'*'•

up
: The duration of the plaintiff's stay, the price paid, th.. amount
accommodation afforded, the transient or permanent character

01 the plaintiff s residence and occupation, his knowledge or want of
knowledge of any difference of accommodation afforded to, or price
paid by, boarders and guesto, are all to be regarded in settling the
nuestlon. It IS expressly decided in Berhhire Woolltn Co. v. PrSior'
however, that an agreement with an innkeeper for the price of boardby the week is not decisive that the relation is that of boarder instea.l
ot guest.

Passing from these matters to a consideration of the various I'.w.tion
aspects of the relation when constituted between the innkeeper and i'i»«-n'h<'

' i.c., Bowen, L.J., 27. A,u,, 1134. I£tl9 I'i- !!"»•<•

lo th.l d.'Jri(\S.
" ™!^""' "''""°° " '""" '<''"iin«l«l. tlw innk^per i. WUl .mly

o S' te °r ^^JST"^ ™ •.«"',""»»• ""il", .nd i. Ii.bta lor lo!»» or injuri™

l«a* IhfJ'lif.'L 1 'uj 'I'""'
'" " •\n«"i<'"» >•«». »'«"' V. aitasonISO, tllrt may be looked «t in ronnection -•' "

• H«U r. Pikr, 100 .««... 400, 41(7.

VOU II.

-.. .. , „ Am. St. B.
ith thR I'liHe in thp teit.
B til Mam. 434. Story, Brtilm. J 477.

'|l

\
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NEOIJOENCE IN LAW. [book v.

Form of the

Miciftit writ

intho
Register.

Prntor's

Edict

Limitationi

in the civil

law.

his guest—whom, says Ashhurst, J.,'
" the law hap '^xed an indelible

obligatiun *' on the innkeeper to receive—we hav- i.rst to see what

liability for negligence is raised thereby.

The law of the innlceeper's liability has been said to be peculiar to

the English law ; and the ancient writ in the Register lays a duty on

innkeepers " by the law and the custom of England," the analogy of

which has been seized on in other cases. There is, however, a marked

similarity to the rule of the civil law.' By the Preetor's Edict a

peculiar responsibility was laid upon shipmasters, innkeepers, and

stable-keepers, who were made liable for all losses not arising from

inevitable casualty or overwhelming force. Ait Prcetor : Nauta,

caupones,^ atabularii* qttod cujusque salvum fore receperint, nisi

restituant, in eos judicium dabo} To which is subjoined the remark

of Ulpian : Maxima utilitaa est hujus edicti ; quia necesse eat plerumque

eorum fidem sequi, et rea cuatodite eorum committere. Ne quisquam

jmtet graviter hoc adveraus eos conatitutum ; nam eat in ipsorum arbUriOj

ne quern recipiant. And the explanation is given, Niai hoc eaa^

atatutum, materia daretur cum furibua adveraoa ena, quoa recipiunt,

coeundi ; cum ne nunc quidem abstineant hujus modi fraudihua* The

extent of the liability is indicated as follows : At hoc edicto omnimodo

qui recepit tenetur, etiamsi aine culpa ejus res periit, vel damnum datum

est ; niai si quid damno fatali contingit. Inde Labeo scrihit, si quid

naufragio aut per vim piratarum perierit nan esse iniquum exceptionem

ei dari. Idem erit dicendum et ai in atcAulo, aut in caupona vis major

conligerit?

The responsibility of innkeepers by the civil law was further

limited in several respects. It vas not enough to charge the inn-

keeper that the guest had brought his goods or baggage to the view

or the knowledge of the innkeeper ; he must have delivered them into

his charge. Neither was the innkeeper responsible for the acts of

other guests or persons at the inn, though he was responsible for

the acts of his servants and boarders done in the house. Neither

was he compelled to receive the guest when he had room, as

he is by the common law.* These limitations are found in the

jurisprudence of those nations of Europe which have taken the

civil law for their model,* and are the variations that have been

urged, amongst others, as grounds for inferring a native origin to

our law.

I Kirkman. v. ShawerMa, 6 T. B. 18, per Lord Kenyon, C.J., 18, n-fcrrinR to 3

W. & M. 0. 12, And 21 Q. II. c. 28.

s Per Holt. C.J.. Law v. CaUon, 12 Mod. 482.

3 Ca%Tpona,UKU»vhiea%'pontavinvmttcibo»wnduiU.
* A« to thia word, it is lued in the aecond seiwe given for it in Faociolati and

Forcellini's Lexicon {nuh verho) : Qui mtreede Aoni'nfa eorumqve jumenta hospitio

extipit. Nav% utabultim turn ad jumenla pertinet, turn ad homines. See note l»y Tienmiin,

J., to judgment of Brett, J., in Nugent v. Smith, I 0. P. D. 29. The concIuMion of tho

poHOAge cited by Dcnmnn, J., is aa follows : Vidctur a eaupone diffeire in eo, quod

eaupo vialoribua neeetaaria ad vicium prabet ; stabutarixu etiam leetum et tccluin.

D. 47. 5, Fwli advertua nautas, eauponea, atabidariot, 8ec Pothier, Pand. 4, J), SS 1 2.

Coniii&re Hor. Bat. i. 6, 4

—

" Inde forum Appii
Diffcrtum navtia eauponibua atqiu malignia."

6 D. 4, 9, 1, pr. « D. 4, 9, 1, § 1. ' D- 4, 9. 3, § 1.

8 Bex V. Ivena. 7 O. ft P. 213 ; Hawthorn v. Hammond, 1 a & K. 404 ; 1 Hawk.

P. C. bk. 1. c. 78. Of Niiisancea relating to Public HouBes, §9 1, 2 ; State v. Uleete,

19 Am. St. R. 573.

Story, Boilm. §S 40fi. 467, citing Dig. 4, 9, Nauta, Cauponea, Statvlarn tU reetpta

realiluanl, and Pothier, Traitt^ dn IV-ptit de I'Hotellerie. noB. 79. 80.
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TliP liabilitips nf an English innkeeper are treated at length in
Cahff'9 rase} which is the leailing English authority upon the subject.
There the exaet point resolved was that if a man come to an inn and
deliver his Inirse to the innkeeper to be put to pasture, and the horse
be stolen, the innkeeper is not responsible, becaose the case is outside
the terms of the original writ " by which the duties of innkeepers are
specified. It ia, however, from Coke, C.J.'s, commentary on the
words of this writ, clause by clause, as it is set out in the report, that
the principles of the law with regard to innkeepers are to be collected.
They are :

First : The action must be against the keeper of a common inn.'
Second : The thiuR in respect of which the action is brought must

be infra kospitium*
Third : The innkeeper is bound in law to keep the goods of his

guest within the inn, " without any stealing or purloining," ' unless
by the guest's own servant or by fault of the guest.

Fourth : If the guest ia beaten in the inn, the innkeeper is not
answerable, " for the innkeeper ought to keep the goods and chattels
of his guest, and not his person." ^

For all that, it is the duty of the innkeeper to take reasonable care
of the persons of his guests, so that they are not injured by want
thereof while they are in his house. Thus, in Sandys v. Florence,'' a
statement of claim being amended so as to set out that, while the
plaintiff was using an hotel, of which the defendant was proprietor,
as a guest for reward to the defendant, by the negligence of the defendant
the ceiling of the room in which the plaintiff was fell upon and
injured him, was held to disclose a cause of action ; though it was
conceded that, as originally drawn, omitting the allegation that
plaintiH was received as a guest for reward to the defendant, the
claim was not sustainable.

1 8 Co. Rep. 32 a, 1 Sm. L. C. (llth cd.), 119. Cp. Com. Dig. Action upon the
Case for Negligence (B), Action ngninst a Common Innkeeper.

a Fitzh. De Nat. Brev. 04 B. Registrum Brovium, 105 a: De Irarugraaione
qvando quis depredataa est in hnspitio traneeundo per patriam. ine diatinction is
»oiiit«d out in Warbrook v. OriMn, 2 Brownl. 255 :. " If the owner desire that hia
homo should go to grass, the innkeeper flhall not answer ; but it an innkeeper receive
the horse, and of his own head puts the horse to ftrn«B. and he is stolen, there the inn-
keeper shall be charged.'* The distinction is that of the civil law as stated by Ulpian :

Eodem modo tenetur eauponta et aUibularii, quo exircentea ncijotium Aunm reciptunt

:

catrtum at extra negotium receperint, non tetiebunlur : D. 4, 9, 3, § 2.

3 8 Co. Rep. 32 a. In Parker v. Flint, 12 Mod. 254, 1 Ld. Raym. 479, nom. Park-
hurat V. Foater, Holt, C.J., held that a person may hire lodgings at an inn and so not
be a guest ; and d fortiori this is true of a private house ; Com. Dig. Action upon the
Case for Negligence (B). (B 2.) ; Holder v. Soulbtf. 8 C. B. N. S. 254. Where a gig wai
Htolen that was put by the ostlor outside the inn yard, in a part of the street where the
defendant was in the habit of placing the carriages of hia guaata on fair days, and
was not put there at the instance of the plaintiff, the plaintiff recovered : Jonea v.
Tyler, 1 A. ft E. 522.

* 8 Co. Rep. 32 b. In Stannian v. Davis, 1 Salt 404, the innkeeper was held
liahlo where a horse was taken out of the inn, and immoderately ridden and whipped,
though it did not appear by whom. Bags of wheat stolen during the night from an out-
liouse apinirtenant to the inn, whe o loads of that description were ordinarily received,
were held to be infra hospitium : ('lute. v. Wiggena. 14 Johns. (Sup. Ct. N. Y.) 175 ; but
see Albin v. Preaby. 8 N. H. 408. to the contrary.

» 8 Co. Rep. 33 a ; WaUk y. Porterfield. 87 Pa. St. 376. There ia no distinction
between money and goo(b : Kent v. Shufkard. 2 B. ft Ad. 803.

• 8 Co. Rep. 33 b ; Candy v. Spencer, 3 F. ft P. 306, whert) goods were left in the
liibbyof an inn; ItaUenbakev. Fish, S Wend. {S. Y.)547i innkeeper not liable in trover
without an actual conversion; Nortrma v. Noremsa, 53 Me. 163 ; where goods were
stolen from a sea-bathing house providiHl for a guest, but separate from the inn. Minor
V. aiapUa. 71 Me. 310, 36 Am. R. 318. 7 47 L. J. C. 1". .j98.

Liabilities of

English
lnnKeo|>cr-'.

Principles

laid down in

Calye'a case.

Duty to take
reasonable
care of the
persons of

the gue»t<i.
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Burgeta v.

There is also a duty on the innkeeper to do what he can to keep

his guests from suffering violence at tlie hand of other guests. Of

course the innkeeper's liability as an insurer does not extend thus

far ; but, though there is no decision precisely in point, the principle

is plain—innkeepers are bound to use what means they have available

for the protection of their guests where they have knowledge of

danger threatening them while in their inn.* The innkeeper is bound

to the exercise of reasonable care, and this duty cannot be delegated

so as to relieve the innkeeper ; ' but his liability rests on the ground

of negligence.

There is a representation by the innkeeper that his inn is reason-

ably fit for occupation with safety by his guest, not merely, as in

Sandys v. Florence,^ from structural dangers, but from dangers

arising from disease or bad sanitation known to him. Thus an

hotel-keeper who had a case of small-pox in his hotel was held

liable in damages to a guest whom he had received without notifying

its presence, and from which disease the guest subsequently

suffered.*

The extent of the innkeeper's obligation to answer for the safety

of property brought to his inn by a guest was the subject of decision

by the Kmg's Bench in Burgess v. Clements^ Plaintiff went to

defendant's inn as a guest, and was shown into the travellers' room.

Subsequently he asked for a room in which he might show his ^oods.

The innkeeper's wife assented, " accompanied with that which is

equivalent to telling him that he must take charge of it, for she says,

* You may have the room ; there is a key to the door, and you may
lock it.* " The plaintiff took the room, and displayed his goods there

to a customer. Whilst he was doing so, the door twice opened and a

stranger looked in. The customer suggested the necessity of care in

view of the suspicious conduct of the stranger. After he had gone,

the plaintiff left the room without taking any precaution, and did not

letum till nine o'clock, when two of his boxes containing valuables

were missing. The door of the room opened into a gateway which led

to the street, and there was a key in the lock outside. The plaintiff

did not lock the door when he went away, and " did not know that he

even shut it." The jury were directed that an innkeeper is prima

facie answerable for the goods of his ^uest in his inn, but that a guest

by his own conduct may mscharge the innkeeper from his responsibility.

They found for the innkeeper.

On motion for a new trial, the direction of the judge at the trial was

1 Cp. Law Haguine, Hov. 1892, No. 286, 08. The condition of the licence of an

innkeeper is that he should not permit drunkeoness or disorderly conduct, unUwdil
ffamea, or the assembling of persons of notoriously bad character on his premiseit "

:

Pat«rBon, Licensing Acts {18tb ed.), 3. Thompson, Negligence, { 6674.
a Stott V. ChunhiU, 36 N. Y. Supp. 476, and 167 N. Y. 602, the case U merely

referred to ; no facts are given. ' Supra.
* OiAert T. Hoffman, 66 Iowa, 205. In Rex r. LueUin, 12 Hod. 446, an innkeeper

was indicted for refusing to receive one taken ill with the emall-poz. The indictment
" was quashed for not saying he was a trareller."

ft 4 it AS. 306. Anoarlycaeei8Sanrfer«v.Sp<neer(1568). 3 Dyer, 266b, with the

Y. B. references in the margin. In Roll. Abr. Action sur Case { D), Vers Hosteler, pi. 3,

itislaiddown that ao infant innkeeper cannot bo held liable in an action on the case

for the loss of his guest's goods ; but see Croat t. Andrews, Cro. Elia. 622. See Y. B. 42

Ed. III. 11, pi. 13, for an action on the custom of England that in all common inns the

innkeeper and his servants should take good care of what things their gues(« hsfl in

their chamber in the inn ; Beeves, Hist, of the English Law (2nd ed.), vol. iii. ifl ;

fihep, Abr. Iniiea. Thn law is now subject to the Umitationa impoeed by The Inn-

keepers' Liability Aot. 1868 (20 1 27 Vict. c. 41).
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sustained. Admitting an innkeeper to be prima facie liable, there Pr.m4/(w;'>

may be circumstancea by which that prima facie liability is discharged
'i|^^^'^J,.*j'—as, for example, if the guest by his own neglect induces the loss,' or 'rcbuttaiOe.

himself introduces the person who purloins the goods. Neither is it

a part of the business of an innkeeper to provide showrooms for his

guests, but only convenient lodging-rooms and lodging. In the case

under discussion, the requirement of the plaintiff was for a room to

display bin wares, a necessary attendant on which was the introduction

of persons over whom the innkeeper had no check or control, and so

for a purpose alien from the purposes of an inn, which is ad hospitandos

homines. Again, the duty of the plaintiff was to use " at least ordinary i)„ty on

diligence " in circumstances of suspicion ;
" for in general though a gueu't.

traveller who resorts to an inn may rest on the protection which tho

law casts around him, yet, if circumstances of suspicion arise, he must

exorcise ordinary care ; " and the intrusion of a stranger twice while

he was displaying his goods should have excited sufficient suspicion to

induce him to lock the door after him.

The following year in Farnworth v. Packwood,^ Le Blanc, J., states Ftimwortk v.

the law very succmctly :
" A landlord is not bound to furnish a shop /'uciwwrf.

to every guest who comes into his house ; and if a guest takes exclu-

sive possession of a room, which he uses as a warehouse or shop, ho

(Uscharges the landlord from the common law liability."

In Richmond v. Smitfi * a guest chose to have his goods carried niektaopd v.

into the travellers' room in preference to his bedroom, as was-^*""'*-

the usual practice of the inn
;
yet he was held entitled to recover on

a loss, for "
if it had been intended by the defendant not to be

responsible unless his guests choae to have their goods placed in

theu" bedrooms or some other place selected by him, he should have

said BO."

In Dawson v. Cliamney " another point was raised. The plaintiff />'<"wo» v.

gave his horse in charge to defendant s ostler, who put him in a stall
<-'»«""«>

with another horse which grievously kicked plaintiff's, who brought

his action. Cresswell, J., directed the jury that, if they were of

opinion that the defendant, by himself or his servants, had been

guilty of direct injury or of negligence, they should find for the plaintiff ;

otherwise, for the defendant. This was objected to as a misdirection,

but was sustained by the Queen's Bench, which held that tho damage

raised a presumption of negligence, calling on the defendant for an

answer. So soon, however, as he satisfied the jury that he had not

been guilty of negligence, the verdict was rightly entered for him.

On general grounds of law, the fact that a horse has kicked another

horse is not any evidence of negligence ;
" and the innkeeper is not

an insurer against injury, and shall not be charged, unless there

be a default in him or his servants, in the well and safe keeping and

custody of their guest's goods and chattels within their common inn ;

for the innkeeper is bound in law to keep them safe without stealing or

purloining."

'

I Ab where tho aueat rofuaed to put hia valuablcB tn the place suggested by the liUid.

Inrd : Jottes v. JackMH, 29 L. T. (N. S.) 3U0.
a 4 M. & 8., per Lord Ellenbomugh, O.J., 312.
3 1 Stark (N. P.), 249. * 8 B.& C. fl.

5 5Q. B. 1«4. .4H(e,798,n3. » Cox v. Burbidge. 13 0. B. N. S. 430. Ant,;ti4.

7 8 Cu. Rep. 33a. Doubts have sometimes arisen aa to what good;) the iiuikeeper

h-li»uld iinswer fur. There ia an exhaustive judgment as to thiii in Pinkiil-'ii \.lt<W-

unrd, 33 Calif. u57.
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At'irgan v. DawsoH V. Ckomney * was unfavourably commented on in Morgan
^"y- V. Ravey.* The rule as to the innkeeper's liability there laid down was

that he is a general insurer, for that is what it amounts to, and that
" there is a defect in the innkeeper wherever there is a toss not arising

from the plaintiff's negligence, the act of God or the Queen's enemies." ^

" The only case that points the other way is Dawson v. Chamney "
;

and Pollock, C.B. , referred to a report of that case in 7 Jurist, 1037, where

it was said " there was no evidence of the manner in which the horse
Judgment 1^ fe^^ived the injury for which the action was brought," The learned
™ ' ' Chief Baron then continues :

'* This may be the explanation of that

case ; fur though damage happening to the hor^e from what occurred

in the stable might be evidence of de/ectus or neglect, still, if it was not

shown how the damage arose, it was not even shown that it arose from
what occurred in the stable." 'i be reporter in a note has, however,

disproved this suggestion by pointirg out that the judgment was
written, and that in the written ludgment the injury was stated to have
been received " by the kick of another horse." The case would thus be

a negation of liability on an innkeeper, where he had exercised all

caution in stabling a guest's horse ; and where by the unknown vicious-

ness of another guest s horse an injury was inflicted, the innkeeper was
not to be held liable as an insurer. Assuming the innkeeper to be free

from blame, the accident would have occurred from inevitable accident,

and thus, though not within the terms of Pollock, C.B.'s, proposition

in Morgan v. Ravey, at least within the principle of it. This view can

only be sustained by regarding the innkeeper as an insurer in certain

respects only, and not wholly as a common carrier. If this be the

ri^ht view, Dawson v. Chamney * was the case of inevitable accident

ansing from the kick of a horse without the negligence of the defendant,

and the plaintiff was disentitled to recover, because he did not show a

cause of action.

LnsH of aoodi- The question suggests itself whether at common law the loss of
by accidontaJ foods of the guest by an accidental fire affects the innkeeper with

liability.' If the innkeeper is in the same position as a common carrier,

which 18 held law by many authorities,' then he is not exonerated from
responsibility by reason that the guest's goods are destroyed by an
accidental fire.' This is itself a disputed point. Chancellor Kent

"

has, indeed, said that innkeepers " are held responsible to as strict and
severe an extent as common carriers "

; but he goes on to say that,
" the principle was taken from the Roman law, and adopted into

modem jurisprudence." The Roman law, however, though strict

and severe, did not affect the innkeeper with a liability so severe as

that cf a common carrier ; and in the case of accidental fire the inn-

keeper was not liable at aU by Roman law, since this was included under

1 5 Q. B. 104, Cp. Mcrritt v. Claghorn, 23 Vt. 177, tho facta and extriKta from Hit-

judi(incnt in whii-h are net out, 2 I'araoiiM, Coatrauta (8th ud.), 146 ii-ll. In i»-

galubee v. Wood, 33 N. V. 511, the liability of on innkeeper for tho Icbh of tl;o hurHc of

HIh guext cHDKod by a tiro wliiLh burnt down thr iiirikociHjr'e etiiblo in Haid to be that

of lui ordinary bailee fur hire. Sec 2 PnrttoUH. (.'-ontrftcts (8th od.), 153. In Srotland

the hiw appeara to be the -'UUie, il'Donell V. Etilca, DuciHioua uf Iho Cuurt of St'^i^ion

I5th iJfK-. I8IW.
a (I H. & N. 205. 3 La., per Polloili, C.B., 277.
4 r> Q. n. 104. .Ah to ngiHtinent, Hee atiU; 812.
s Ab to tire frpnerally, nee arUt, 486.
< Muryiin v. Kaivy, 6 H. & N. 26i'» ; Uhtu ih uUd u rciioit of (hu vum: hi Xl/ii Vrius

nubtwm. Moninnv. ftarry. 2 F. & P. 283. Scenotc t()r«//crv. ici-ity, 18 Am. It. 13(1

7 Per Dallas, C.J., in TKunyvodv. Munh, Cow (N. P.), 105.

b 2 Couuu. oMi.

Opinion of

Cnanrellur

Kent.
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the head ot inevita!.lo accident.' Chancellor Kent continues
:
' The re-

aponsibility ot the innkeeper " does not extend to trespasses committed

upon the person of the guest, nor does it extend to loss occasioned by

inevitable casualty, or by superior force, as robbery." Whence it may

be concluded that, in the earlier passage, he did not intend any more

extensive meaning. Story,' too, says :
" Innkeepers are not responsible l)|.iiiioii ol

tu the same extent as common carriers. The loss of the goods of a swy

guest while at an inn will be presumptive evidence of negligence on the

part of an innkeeper or ot his domestics. But he may, it ho can,

repel this presumption by showing that there has been no negligence

whatsoever, or that the loss is attributable to the proper negligence of

the guest himself ; or that it has been occasioned by ine«table casualty

or by superior force." He thus refers to the dictum of Bayley, J., in

Richmond v. Smith : * " The case, however, did not call for the didum, Riehmond v.

and it has Rinae been overturned by a solemn decision, if it meant to <'"»'*

suggest so unqualified a proposition as that the liability of innkeepers

and common carriers is of the same extent and subject only to the

like excoptions." ' Some of Story's late editors have shown more

respect for the dictum than for their author's text, which they have

altered to ronform to it.*
, , . ,

Chitty, says : ' There most be a <fc/tiuft on the part of the innkeeper
;
V«riou«

and such default is to be imputed to him wherever there is a loss not °,1''."'°"''

arising from the plaintiiTs negligence,' the act of God, or the Queen a >- '
»•

enemies." . ,

RedEeld holds • that the innkeeper " is presumptively responsible for Rwlfcld.

all injuries happening to the goods of his guests and 'oy them entrusted

to his care ; and that he cannot itonerate himself except by showing

that he did all to insure their safety which it was in his power to do,

and that no default is attributable to his servants or guests. This

brings the rule of law on this subject so near to that wnich obtains m
the case of common carriers that the distirction is not of much moment

I story, Biiilm. §4115; Ernk. Insl. bk. :i. tit. 1, § 28; 8t»ir, Imt. bk. i. tit 13, S 3.

and Ilot<T in Brodio's i>aition. «««• in lixiilo a-ndaelo culpa, i» depotilo <M"» duMatal

prcMtutur; at hoe edirto omnimado qui recepit hnetur, tliamsi aim culpa tjutrta pcntt,

ud damnum datum Ml ,• nUi ti gu.J damva labUi conlingil. Inde Labco acrM, »'«««

mulragid aul per rim piralarum ptrirril, luin cue m\quum, cxctplivHemcidan. Idem

crit dieemlHm el *i in aiabuio, aut in eaupoaa via mnior coatitjent : It. 4, J, J. j)
1.

Poat 8711 881 '2 Comm. 593.

3 Biiilm. i 472 ; nlao Story. Contracta (2n(l od. 1847), j 749 : " WhoMvor there is

II loim bv II gui-Mt lit all illii, tho iunkwiar in priitul faeie n'siwllsibk-. IIo limy, liowovcr,

'JXCU80 Iiimsolf," Ac.
, ,

4 8 B. & C. 11 : "It appears to mo that the innkeeper a liability very closely

rosemblea that ot a carrier. He i> jirimii taeic liable lor any loss not occaaionei! by tlio

act of Uod or the King's enemioa ; although ho mav do exoiieratei! whcr* the (jiicst

chooses to have his goods under his oym care. " This diclum has been adopted by

Nelson. C.J.. ui Piper y. ifiinny, 21 Wend. (N. Y.) 284. Piircis v. CJeiium, 21 N. Y,

III iiu. 6 Dawaoa v. Chamney, S Q. B. 1(34.

a See Story, Bailm. (8th ed.) by Bennett, § 472.
., ,

7 ContracU (I2th ed.), 441. In tho /ollowing edition the wmil defect is aub-

stilutod for Cliitty'a and Sir Edward Coke's word " ifc/o«;( " iia they triinalato tho pn,

deketu of tlio common biw writ, but without any change in tho aensi'-

s tiehidtz V. W(JI, 134 Pa. St. 2112, lu Am. St. R. Om, oicopU from the iimkc<|K.- a

liabiUty goods stolen in llis house " by tho aorv.mt or oonipaiilon of tho giii-sl. Ill

Croaa v Aiutrcwa, Cro. Eliz. 622, thu innkeeper sought tu excuse huuaelf by a plea

of insanity ; but thia was held no defence, " for the defendant, if he will keep an inn,

ought at his peril to keep safely his guest's goods ; and although he ia sick, his servants

thenoughtcarefully tofooktothem.' ^iittc, 45.
, , ...

Carriers, 55 095 with tho note. .".till, nhi-re the nh lic siilijei.1 a lenew.Hl by Ih"

.iiitliur, the jii.Mo who dc.ided .1/
' /M » „ (» v. K.*i»..», 21) VI 31(i. ('.2 Am. Ue,-. 580

wherolheri' is a mile ini " gllcsla " and " boanlcra." Si«' .iru.Jtr v. /'.ifi/ie hapm- mcul

''i.,35.\m. St.B. 199.
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Lnwin
America
unsettled.

unless 111 casi* of loss by owidental or incendiary fires, and possibly
in some few other cases. Hence it is now becoming to some extent
common for the Courts to state the degree of responsibility of these two
classes of persons m the same or similar terms, and thus to declare
that innkeepers are responsible for the safety of the property of their
piests except for damage resulting from inevitable accident or
irresistible force, being that of the public enemy. '

'

On the other hand, the conclusion of Bennett, J., at the end of a
long judgment in Matter v. Brown,' reviewing and commenting on all
the cases, is " that some Courts as well as commentators are, at length,
returning to the sound and healthy principle of the common law.
which places the liability of innkeepers and carriers on the same
ground. This judgment narrows the controversy to a single point.
The comnion law is contained in the writ in the " Registruni Brevium " '

and Coke's " Commentary." « The writ says the innkeeper shall bo

Jr/^'L
responsible jm defectu ; which Sir Edward Coke translates by
de/auU. Bennett, J., contends that the " uncertainty and confusion
which have been thrown over this branch of the law have arisen from
confounding the word defeclu in the writ, and the word default, used
by Lord Coke as its translation, with the term negligence, an error
into which Judge Story himself seems to have fallen." • But if error
arises from confounding default and negligence, error would seem no
less to arise from confounding " default " with " without default." In
any event the law in America seems unsettled, though the tendency
seems to be to accept the distinction between the hability of an inn-
keeper and a common carrier ;" while in England the rule of the common
law, whatever it may be, is narrowed by reason of 14 Geo. III. c.

78, s. 86, which provides that " no action, suit, or process whatever
shall be had, maintained, or prosecuted against any person in whose
house, chamber, stable, barn, or other building, or on whose estate any
fire shall accidentally begin, nor shall any recompense be made by such
person for any damage suffered thereby ; any law, usage, or custom to
the contrary notwithstanding."

Keally the diflcrence arises because the relations compared differ
essentially. The carrier usually has an entire control of the goods
deUvercd to him. So soon as they come to his hands they pass not
only from use but from the si^ht of the owner. The carrier's control
is absolute ; negligence conducing to their loss on the part of the owner
is next door to impossible. But with goods in an inn the owner has the
use of them ; interferes continually and thus modifies the responsibility

" See HtJdtr v. Soulbg, 8 C. B. N. S. 254. In 7;«(dl r. Swill, 33 N. Y. 671, it i»
saul

;
" It 18 true that the liability of the innkeeper, by the custom of the realm, waa

not unlimited and absolute, and that the loss of the Koods of the guest waa merely
preaumiitive evidence of the default of the landlord. But this presumption could only
be repelled by proof that the loss was attributable to the negligence or fraud of the
guest, or to the act of (!od or the public enemy." This, however, is denied to bo law in
CalUrv. Bonnrs, 18 Am. R, 127 i and iltrrM V. Ckghorn, 23 Vt. 177, is followed,
where "Judge Redfield, delivering the opinion of the Court, reached the conclusion
that where there waa no negligence there waa no responsibiUty for losa by fire." Cp.
Mamn v. Thompson, 20 Maas. 280.

a 1 Calif. 221. The judgment of Bennett, J., is set out in a note to Story, Bail-
ments (»th ed.), § 472; A'Jaiev. Berry. 31 Mo. 478; HnM V. Su,i«, 42 Barb. (N. V.)
230,33N.Y.571; *W€j/v..4Mne»,33N.H.553.

3 106 a. De Iransyrvsaione. Pitih. De Nat. Brov. 94 B, where the words are " b?
the default."

'

' Colyc'l fOTf, 8 Co. Rep 32 a. s Story, Bailm. J 470.
fl CuUrr v. Itortney, 18 Am. R. 127. There ih a v.-ry ample note to the report

of this decision embracing a review of the prim-itial authorities on both sides, with.
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of the innket'iHT. If an analogy is to be found for the innkeeper's
position ItiH rather that of a railway company's reH)ionsil>i)ity for a
passenger's luggage which he takes with him into a railway carriage.'

Returning to thediMCussiunof the cases, the next to note is Armi-
Head v. WUde* where the plaintiff was held disentitled to recover, by
reason of bis own negligence. Plaintiff's servant, after displaying a
large sum of money in the public room of the inn, put it in an ill-secured
box, and left the box in the public room for the night. In the morning
the money was gone. There was strong ground to suspect that one
of those to whom the notes had been displayed was the thief. At the
trial the judge directed the iurj- to find for the plaintiff, unless they
thought the traveller " had been guilty of gross negligence in leaving
the money in the travellers' room." The jury found for the defendant.
A rule was granted on objections to the judge's direction, under the
impression that it was "that the jury were to consider whether a
prudent man would of his own accord have taken the parcel to the in-

keeper and left it with him, or have taken it to his own room and
locked it up."' On the argument, the other facts appearing, and it

being made evident that the judge's direction was to be applied only
to the facta of the case, the rule was discharged, on the ground that
each case must depend on its own circumstances, and that, though the
innkeeper is 'primd lade liable, his liability may be rebutted by proof
of negligence on the part of the guest leading to the loss. The jury
having found the negligence, and, in the opinion of the C'urt, on
ample evidence, the verdict was sustained.

Lord Campbell, C.J., doubted whether to require gross negligence
of the guest in order to discharge the innkeeper was not a direction too
favourable to the plaintiff, and guarded the decision of the Cou" i against
laying down " that negligence on the part of the guest conducmg to the
loss will not exonerate the landlord unless it amount to cransa negli-

gerUia." * This very point came before the Court in Cashill v. Wright, ^

when Erie, J., said : • "We think that the rule of law resulting from
all the authorities is that, in a case like the present [i.e., where a gold
watch and money were stolen from the plaintiff's bedroom in defend-
ant's inn] the goods remain under the charge of the innkeeper and the
protection of the inn, so as to make the innkeeper liable as for breach
of duty, unless the negligence of the guest occasions the loss in such a viay
as that the loss would not have happetted if the guest had used the ordinary
care that a prudent man may he reasonably expected to have taken under
the circumstances."

Willes, J., in Oppenheim v. White Lion Hotel Co.,'' considered this

to lay down " the proper definition of negligence, in terms which are not
to be mistaken." He also explains a misunderstood passage in the
report of Calye's case : * " It is no excuse for the innkeeper to say that
he delivered the guest the key of the chamber in which he is lodged,

and that he left the chamber door open ; but he ought to keep the

Street, Foundiitioni* of Li't'i'

M'itde.

a
(1851J17Q. B. 261.

L.C. 21(0.

Imwever, b biaa to the view oppo«€^ to the decbion.
Liiibility, vol. ii. 295-JM)7. Coolry, Tort» (iad od. ). 758.

» Talley v. G. W. Ry. Co., L. R. ti (J. P. 44. Fast, 1000.
3 Per PattBBon, J.. 17 Q. B. 265. 4 Le.
6 (1856) U K. & B. 8U1 ; cp. Fovdtr v. Dorlon, 24 Barb. (N. Y.) 384, holding that

lo,sa of the gooda of a gueHt at an inn is primd facie evidence of negligeQce on the part
r: tho innkeeper. c £x. yyy.

7 (1871) L. B. 6 C. P. 521. Tim rt-iiurt in tho Law RciKirts of the passi.^'c rvfi-m-d
til in tho text in very ubsviiri-. Tho Law Journal Report, 40 h. J. C. P. 231, ia, liow-
ivL-r, quite clear. 8 Co. 8 Rep. 33 u.

liroHK

nDgligeiicO'

Vu^ihiU V.

Wright.

Rule of law
Htated by
Erie, J.

Oppcnhiim v.

White Liun
Hotel Co.

Passage in

tho report of

Calye's Oim
explained.
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care of the

goods and chattels of his guest there in safety." This has often been

referred to as an authority for the proposition that where the inn-

kecj>rr has given \m guest a key, ho ha^ thereby relieved himself of his

Willm. .l.y common law liability. Willes, J., points out * that this Is not so

;

i)»[»iiiimtion. gjnce it is by no means laid down that proof of mere m-glect to use the

key is, in law, conclusive to discharge the innkeeper ; and that, in the

succeeding passage to that quoted, the report intimatt'H that the guest

may by his conduct release the innkoe[>er from his common law obliga-

tion :
*' He [Sir Edward Coke] evidently means that the fact of the

guest having the means of securing his door and neglecting to avail

himself of them affords the innkeeper no excuse, by way of plea, as

matter of law. The giving the guest a key, or giving a warning to lock

his door, would certainly be a circumstance which might bo urged in

the innkeeper's favour. By omitting to lock his door, a jury might

well think that the guest chose to take the risk cti robbery upon him-

self, and that he ought to have taken more care." ' There is no

question of law in this, but one of fart only, and that is whether the

tiino?f«'r guest has, or has not, exercised reasonable care in each case. This

is fc. the jury if, in the opinion of the Court, there is any evidence that

can be left to them ;
* and they should be instructed to bear in mind

that the innkeeper is not invested with the character of an ubsoluto

and unqualified insurer, and that failure on the guest's part to use

reasonable care is enough to discharge him from liability.*

NiRligeiuM of The point whether the guest is negligent in entrusting his luggage to

thfl dUMt in the particular servant of the innkeeper through whom the loss happens

""w'lp'to *'**** ""* appear ever to have been taken in an English case ;
probably

»ny partkiitar bccause the servants in an English inn, till quite recently, were not so

wrvant of tho numerous as to accentuate the division of responsibility, as it is accen-
innkwpcr.

tuat^j in the huge American hotels. There are, however, some valuable

EUoi V. UiU. remarks on this point in the charge to the jury in the case of EIcot v.

//I'M,' which were affirmed by the Supreme Court of the United States.

" Travellers must be presumed to know the relative duties of the

different classes of employes about an hotel, that is to say, they have

no right to intrust their baggage to the care of the table-waiter or to

the ostler, from the fact that it is not the duty of such employes to look

M.mry or after or care for the baggage, or take the custody of it." ** Probably

jewtifcry loft if a guest at an hotel should deposit his money or jewellery with & table-

with a waiter,
waiter, or cook, or bell-boy witnout direction to do so from tho landlord

or clerk in charge, or leave his satchel containing money and valuables

unprotected in the halls or public passages, or leave his money exposed

in his room and bis room unlocked, no one would hesitate to say tliat

such an act was an act of negligence, to such an extent as to excuse

the landlord in case of loss." "

1 W K. H C. P. 520,
3 StH! MikkcU T. Wood.*. Mi L. T. (N. S.) ti7U, whew Kelly. V.ii., nilwl tliiit it i^

not iu>j?liffen?o for n guest at an hotrl to omit to loi-k his door. t'ji. Handcrn v.

Hucwr, Dyor, 200 l>. ^ llcrbert v. Markmll, 45 L. T. (MU.

* Npicc V. Haroa, 30 L. T. (N. S.) H!Kl. Ii» Furvia v. Colcnuin. 21 N. Y. 117, it i--

srtid to bo ' th« will-wttlt-*! law of tliJH State Ihiit if the [daiiitifiV iiit;lini-mi' li.i--

tauded or .oiilributcJ t«> llir !>«« or injury, an ai-tioii agaiiwt the larrii-r cannot b.

maintained." If it i3 «hown that the plaintiff was intoxicated and this punlribiildl

U} th« Inw:. thft i4:iintiff (aimot rwfovet : Walsh v. Parler^tid. «7 P«- St. 3^^, imd

iindonbtodly this would Im- tho diriTtioii to thn jury in Kntiland, yel authority on tiir

other side in not wanliug, liubeiulein v. Vruikahanki, 54 Mioh. JWJ ; Cunnnti/kam v.

liueky. 42 W. Va. 071. AnI.; 141). 6 08 U. S. (« Otto) 22l*.

« In this ciwi- I'vidonic wuh tendcn-d that the wrvant who r<ft'ivi'<l tlw" hi»f"«»" 'i"'

lonfeiwcd Ut having atolen it, but it wan held inadmisaihlo, on the ground that thouuli
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When the {piost's luggage is placetl in the cuiitoily of thu hntol*

kuvper*ii Borvanta, the n>H|K>nHihility fur the Mafu euHtotly of it tt^^U upon
him. If the iuggago is lout, to escajH! liability thti hotel-keeper miut
ithow two things :

(1) That the owner wa« guilty of negligence.

(2) That this negligence eumluced to the loss.

if ho fails in either, the owner is entitled to recover.*

There Htill remains the {KMsibility, at any rate, of dispute whether
the negligent person is the servant of the innkeeper. Two castas

illustrate this—the English case of Buther v. JMy* and the American
case of Coskery v. Nttgle* decided mainly on the authority of the

English one.

In Bather v. Day* the innkeeper sought immunity by showing a

private arrangement with the ostler, by which the stables and the

profits arising from them wore handed over to him to make what
profit he could. But, though the acts on which the action was baaed

were the misfeasance of the ostler, the innkeeper was held liable, and

on broad and manifest considerations of public policy.*

The American case raises a point of even more general interest

;

for it was there decided that when a traveller arrives at a station,

and is met by the porter of an hotel who indicates to the traveller a

certain vehicle by which he will be taken to the hotel, and the traveller

delivers to the porter his baggage or the check for getting the same

from the railway authorities, the traveller is so far constituted a ^uest

as to render the proprietor liable for the safe keeping or re-dehvery

of the baggage. The liability of the proprietor, it was said, commences
from the time of the delivery of the baggage or check to the porter and
no ])rivate arrangement between a landlord and carrier for the trans-

]»ortation of persons can make any difference.

The decision is convenient and not imlikely to be followed ; stilt

it is doubtful whether it is in its full extent the natural development

of sound principle. Where the arriving traveller has previously

secured rooms, no other conclusion seems called for. The contract of

iicMt and guest has before been constituted, and the baggage is delivered

to the host's servant under an ojwrating contract. Where, however,

iho journey to the hotel is a speculative one on the part of the traveller

as to whether rooms arc available or not, no contract with the inn-

keeper is made till the fact of the landlord having appropriate

accommodation is ascertained. No common law duty arises if the

innkeeper has in fact no accommodation. The liability, it may be sug-

gested, is referable to the fact that the innkeejier professes, through his

porter, to carry between his inn and the station in such a manner as to

constitute himself a common carrier. Though the general position

oil the trial of the wtTViiiit it wurt adintHxihiD n;;aiiutt liiiowlf, ytt iigiiinHt tlic liiiiillurd

it wiw nifro lionrsny ; mid thiit tlii.' fHiluro of tlio liindlord to prottet-uto did not rcndtr

th>- Htntemoat nny more uviduui:u, tiiuuo thcru Wiw iiu grvntor duty un him to do no thtui

lilt iiriv other citieon.

I 'j/erffii«if V. Grand Hold Co., [I89IJ 2 Q. IJ. jut fcord Kchtr, M.K.. '21. In

Ji'^lyn V. Kitt'j, 20 Am. t^t. H. (J5ti, a lettci -larricr rccoviTL-d ugitiust thv t'U-rk of nn
hiiti'l the Taluo of a regist«red kttcr direrted to a guext at Ihu hotel, uiid lont through

tilt- negligence of the clerk to whom Iho letter-carrier had delivered it, und the value

«[ l^ili^ll tUe lell«;i-t;iutitr w«s iom|«-Uwi by tho duluirtment lo pay. Whiit duty—
» If'ijid one—there wiu by tho tlcrk lo the letter>carrier in not obvious am! ix not

luaiK; HO by tho report. Was tho dcrk tin* M Ivr-rnrrier's grilnitous bailoo t Evm
if \\y were, tliu ncgligeui'i: doou uot a)i|>eur lu hiivu boon groHu. .ink', 7-1:1.

i 1(2 L.. I. Ex. 171. a 20 Am. St. tt. 333. * .lnU,H3Hii->. ml.

Itt'H|Htni>i-

bihty for

luggage given

in riifltudy of
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ofth*
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lathenrgli-
gent pcrton
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U clparly uruiiNUinable, that a more comtneiidatiiHi hy _ _...

of the innkeeper, «ting within the »^«po of his authority, of a par-
ticular line of vehicle! plying between hi* maater'i inn and Rome other
t«rminui will fix the ma«ter with liability for lots during the transit,
yet where the conveyance is the innkeeper's and he makes a profession
of carrying between a railway station or landing-place and bis inn,

he is probably liable, as common carrier, to thou who, or whose goods,
are conveyed by him. If the conveyance is not the innkeeper a and
the contractor undertakes a more general conveyance of passengers, the
liability of the innkeeper for the act of his porter would seem in prin-
ciple limited to his negligent act, and not to be an absolute liability ;

on the ground that the services of the porter, though rendered with a
view to the constitution of the relation of innkeeper and guest, are yet
rendered independently of and antecedently to the constitution of any
such relation. The case differs from that of the conductor of an omni-
bus assisting a passenger to ent«r. There the act of the conductor is in

performance of the duty for which he is engaged, and is an acceptance
of the passenger and a representation that there is accommodation in

his vehicle. But the jwrter has no authority to constitute the relation
of host and guest ; he is 'lO more than an advertising medium, and the
relation is subsequently made when the traveller's requirements are
made known at the inn to the person in charge.
A remark of Kay, J., in Angus v. M'Lachlan} has been noticed ^

as *' inaccurate," as reported, " in attributing to the learned judge
a view which is clearly inconsistent with the authorities." The
passage referred to is as follows :

" The general law was that a buileu,

such as an innkeeper, was not bound to be more careful in ktHifing

the goods of his guests than he was as to his own," A perusal t>f the
case will show that the defendant claimed a lien and detained goods,
which he locked up with his own, after the plaintiffs bad left thenotel.
They subsequently were found to be damaged by mot^t and mice. The
possession of the innkeeper was not a possession of a guest's goods
during the existence of the relation of host and gu'>st, but was by way
of lien for his unpaid bill, after the relation of nost and guest had
terminated. Reference therefore is to be had to principles governing in

the coHc of an innkeeper's lien, which arc as well recognised as the
different principles governing in the relation of host and guest. The
only jwiiit Kay, J., had to decide was the duty of an innkeeper or any
other ordinary bailee entitled to lien when holding goods in exercise

of lien. And his decision as to this, that the only diligence the inn-

keeper in such circumstances is bound to use is the diligence that an
average prudent business man would use with his own goods,^ seems
sound in principle, and not open to any just exception.

The Inn- The liabilities of innkeepers have been diminished by an Act

bTt* a' t^*
passed in 1863, " respecting tjie liability of innkeepers, and to prevent

l86/(26& 27 frauds on them." *

Vict. c. 41). By section 1 of this Act, no innkeeper shall be liable to make good
Liability any loss or injury to goods or property brought to -us inn, not being
limited to £30. a horse OF other live animal, or any gear appertaining thereto, or any

carriage, to a greater amount than £30, except

;

1 23 Ch. D. 336.
3 1 8m. L. ('. (DlheH.). MI. Inthelltbed. thf< fact tbut the leartitd judjic wdH

c'OtiHidcriil^ the ]H)int of lien in iintitx'd, \ul. i. \-l~.

1 8t-u iihU, 7U2. 4 The IiuikceiH.Tit' Liability Ait, IKU3 (2U & 27 V'iit. c. 41 ).



CHAP. I.] VARIOITS RELATIONS. Mrt7

0) When* nuvh gootli or pr()|)ertv Mhatl havi- hrcn Mtitlcn, liMt, or
injiirfil through the wilful ' art, ili-fault, nr ni'glcrt n\ Htirh iniiki>c]M'r. nr
»ny Bcrvoiit in hin employ.

(2 1 Whero such gnndn or property ^hftll have he<>n ilo|>oi«ltetl ex-
pressly for safe custody with such innkeeper; provided that in the
case of such deposit they may rcnuiro as a condition of their liability

that the goods or propertr shall be deposited in a box or other
receptacle fastened and sealed by the person dopositin^ the same.'

By section 2 innkeepers are not to have the benetU of the Act in

respect of property which they refuse to have for safe custody, or which
by their default the guest is unable to deposit with them.

By section 3 every innkeeper is required to cause at least one copy
of section 1 of the Act, printed in plain type, to be exhibited in a con*
spicuous part of the hall or entrance to his inn. and shall be entitled

to the benefit of the Act only in respect of goods or property brought to
the inn while the copy is so exhibited.*

By the Innkeepers Act, 187S,* an innkeeper m ,y sell by public
auction goods left with him after six weeks, after giving at foast one
month's notice of his intention in the way specified in the Act.

An innkeeper is not bound to provide for his guest rhe precise

rooms he wants. The law requires of him no more than to find for his

guests reasonable and proper accommodation,' and that no longer
than he is clothed with HIh character of traveller ; for " the object of

the law '* " is merely to secure that travellers shall not, while upon their

journeys, be deprived of necessary food and lodging." • Accordingly,
in Lamond v. Richard,'' the Court held that where by a ten months'
residence at an hotel the guest had lost the character of a traveller,

the innkeeper was entitled to give reasonable notice and to vacatci the
rooms appropriated. " The custom of England does not extend to

persons wno are in an inn as lodgers or boarders, and the length of time
that a gueat has stayed is a material ingredient in determining such a
question."

A doubt has been raised whether a guest can maintain proceedings

against an innkeeper for refusing to receive him as a guest without a
tender of the amount to which the innkeeper would be reasonably

entitled for the entertainment furnished to his guest. In Pinchon't

due * the resolution of the judges was :
" A victualler or innkeeper is

not compellable to deliver victuals till he be paid for them in hand."

1 " Wilful " appliw to " Kt " only : Squire v. Whfckr, 16 L. T. (N. 8.) 93.
> To make an innkeeper liable beyond £30 ho must bo informed in a reasonable

and intelligible manner at the time of the depoiiit of a parcel of valuabjee with him by
a guest that tbe deposit is for safe custody : O'Connor v. Grand Iniemational Hotel
To., [1808] 2 1. R. 92.

a Spiee v. Baeon, 2 El. D. 463, 36 L. T. (N. S.) 806. On the point for which this

oaa« waa prerioiuly cited it is only reported in the Law Times. Hodgson v. Ford. 8
Times L. R. 722 (C. A.); Iluntly v. Bedford Hotel Co., 7 Times L. R. 641 {C. A.):
rarey v. Long's Hotel Co., 7 Times L. R. 213 (C A.). In PennsylvMiiB, under the
local Act there, it has been decided that if actual knowledge of the place to depnttit

valuables has been brought home to the gueHt, it Ih immaterial whether the wovisions
of tbe Act us to the posting of notices in certain places have been complied with. Where
constructive notice is relied on. the terms of the Act must be strictly complied with ;

SchvUz V. Wall, 134 Pa. St 262. 19 Am. St. R. 686.
« 41 ft 42 Vict. 0. 38.

ft FeU V. Knight, 8 11 ft W. 269. BrowM . Brandt. [ 1902] 1 K. B. 606.
n Tf,T. Qiuen V. liyttur, i Q. Ji. B., per Deumau, J., 140.

' [1897] 1 Q. B. 541.
a 0Co.Rep.87. Theguest'irigbtsinliisroom arediscussedDeanT.ffotMinmf £<fin>,

1ft Ring. 345.
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In FHI V. Knighl Uml AhinRtT, C.K.rxprpiwcil thf virw ' that irUnnt
uftirtrnt fnr a iiUiiiiifl tn nllfgi* rfa4liiH>Mi tn |«y ; hn nhnuM further

•tfttf that he w»»« willing nml (iflrriMl t" pay ; ami gavo tin- jitil)(mi'nt

of thn Kxrhi'<|ut>r holding a diflaration hml for want of an allrgation

of tcmlnr. In no far, howt>vi>r, an thia dictum it inoonMiatrnt with the

•uliaeqiiimt cunMidortHl jtiilKment of the tame ('ourt (ilvlivfred by

Parlcp, B., who wa* almfnt on the former occaiion), in Pickford v.

Onind JuttetioH R*/. Co.} it ia probably nut law. The teat lugge^itetl

waa that, whenever a tluty i* cant on a party, in conaec^uence of a

contcmporaneouH act of payment, to be done by another, it n lufficient

if the one pay, or be ready to pay, the money when the other ia

really to undertake the duty. Pirkfonra waa a rarrier^a eaae. The
gist o the decision ia : "The money ia not required to be naid

down by tlie plaintiffs until the rarner reroivea the goods, which

he ii* bound to carry."

We have already incidentally Keen ' that an innkeeper is entitled

to a lien for his charges.* This lien attaches to the giMxls

brought to the inn by the guest, though not to the person of

his guest, nor to the apparel he is actually wearing ;' and avails

againnt any goods the guest has with him, oven though they are

not his own." The reason of this is that the innkeeper has t*» re-

ceive the guest and his goods without inquiries into his title to them.'

Consequently the innkeeper's lien attaches to the goods immediately

on their coming into his inn to the extent of the innkeeper's lawful

charges against his guests." Thns, if the goods are stolen by the

guest and brought to tne inn, the lien attaches, unless bad faith is shown

in the innkeeper," or knowledge that the goods are not the guest's

HMMis and sent to the inn for a specific purpose." Much more then

df>es the lien attach to all the luggage that is brought to an hotel,

where husband and wife stay, and credit is given to the husband while

the luggage they have with them is mainly the wife's separate estate.*'

If a servant or agent is robbed of his master's money or goods the

master may maintain the action against the innkeeper in whose house

the loss is sustained. In BedU v. Morrii " it was moved in arrest of

judgment " that the action did not lie for the moater on the robbery

of the servant. But non allocatur ; for none can have aatiBft..''"n but

he who has the loss, and the loss is to the master.'* " Moreover, it is

not material whether he waa his servant or not ; for if he was his

friend by whom the party sent the money and he is robbed in the inn.

the true owner shall have the action. Per iolam Curiam. And
judgment given accordingly." "

1 8 M. ft W. 260. On thn other hnnd, Rrx v. Ivemi, 7 0. & P. 213, per Colcrwigr, .1.

1 8 M. & W. 373. 378. > Angut v. M'laeMlnn, 23 (^h. U. 330.

4 Ah to lifin. MM Kruffrr v. Wilror, Arab. 2-^2, TuJnr. li. V., Men-anttle Lnw (3r(l

pd.), MS cum notis : t'kate y. We^lmore, R M. i ~ '

. (t^aw

t'kate y. We^lmore, A U. ft 8. IW), Tudor, L. C. Hpn'tintilo

Law (3rd ed.), 3r>fl cum nolia.

» Sitnhdi y. Alfard, 3 M. ft W. 248. See Netrton v. Trigg. I Show. (K. B.),

10«)2tM;aiifc', H5ln.«.
a TurriU v. Cmwlty, 13 Q. B. 197; 8n>nd v. Watkw, I C. B. N. S. 2fl7 ; Tkrrfiiil

T. Borwiek, L. R. 7 Q. B. 711 ; L. R. 10 Q. R 210 } MuUiner y. Florrnte. 3 Q. B. 1». 484

;

BftTon, Abr. InnH And Innkoetien (D).

7 Sftfod T. Watkina. 1 C. B. N. S. 207. « Smith r. Dtartove, 6 C. B. 132.

• Johnsrmy. //W, 3Rt«rk. (N. P.). 172.

10 BroadwfMd v. Oratiara, 10 Ex. 417, liniitinK the lirn to " goods brought by n

RUPxt to an inn." " (Ittrdon v. SUber, 25 Q. B. D. 4H1.

13 Yriv. l«2. H. V. . Gr^/-^ !, tVti .!*

' 13 See Bm. Abr. lnn« ood Innkeepen (C), 5. Befktkin WoolUn Co. t. Pnrtor

0JMUII.4I7. Ajitr.liH.
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Wr. Iiavr alrfndy nntetl the tlffltiition nf a rominnn rarri(>r In din- |tt>flniii"na.

rriniiimlinK a (oninion cHrriiT fnini a i>rivuti' i-arrior for liinv' TItP

rfi//crc»/m inilicatpd tiy Al(ii*rnon, li., in Intinfv v. <^hri»tie ' -of carrying

for all [>«nu)iiH imlitTercntly liiu) not a jmrticular peraoii -i§ that nuwt
gonerany accepteil.

Thua Story layii :

' " A common carrier haA been defined to be Htory,

one who undertakes for hire or reward to tranoport the fioodH of such Hailmimtii.

aa chooae to employ him from place to place " ; ' and Kedfield : ' Rr<iiivUl,
'* To conHtitute one a common carrier ho muHt make that a regular and Carripm.

constant biisineu, or at all eventa he must, for the time, hold himself

ready to carry for all persons indifferently who chmwi to employ him."

In DwiglU v. BretcHer* Parker, C.J., defines a common carrier as PArkrr. r.j..

*' one who undertakes, for hire or reward, to transport the goods of suiih m /v*-/*' v.

as choose to employ him, from place to place. This may be carried ^f"^'''^'-

on at the same time with other business."

In Fiih v. Chapman'' Nisbit, J., said :
** To conatitute a man jp.^Av.

a common carrier, the business of carrying must be habitual and f'K4ipm,im.

not casual. The undertaking must be general and for all people in-

differently. He must assume to be the servant of the public ; ho

must undertake for all people."

Ware, J.'s," description is to the same effect, though ho states bis Wuro, .T-,

meaning more fully ; thus :
" A common carrier is one who make* It a i" ^^

i AhU.MH. « 3a*K. 61.

3 Bailm. {4U(V
* Heci the full judKmpnt ot Story, J., in Cilizrna' Bank v. SnntHtket Sltambttat Cc

I Story, Boi». (U. S 1 HI, the Icunnxl juilae imyii, at 3.% :
" It in nut neceiSHty thiit tito

I itinpcntntion should Iw ii Kxod num. ur known a» fn-iKht ; for it will bti HuOicii'nt if

.\. hirfi or rocoin|»nne in to bo imid for the m-rvice, in th*' nuturo of « quatUnm t "hH
to or for the benefit of the " cnrricf.

A Carriers, f tU. oiling OiMmttm v. UurM. 1 Hulk. 241) {i\tv> di-tlnitioa in whiiih iM(^

i» Hftid by QibtKHi, O.J.. ill Gordon v. liKtckinmrn, I W. & S. (Pa.) 286. to Im thu " bext

il''tlnitinn of a roiiuium currifT "
; it i«. " any mnn iindertnkinti for hirp lo rnrry

t)ic gotidti of all personit indiflerently." This definition i« approved in ^ tic- ^vi-
ri'ter, 37 N. Y. 341 ; rp, Qilbart v. Dale, 5 A. & E. 043, where defondnnt wp > S<

not a carrier but keeper of a booking-otUcc.
a 18 Haati. fi3.

t 2 Knlly (Oa.1 34fl, rited in judi^nent of Brett. J., in NugttU T. Smith, i
'''.

1 . V.
Ni<«bit, J. 'a, judgment ia aet out in Htory, Kitilni. (ttth ed. ) } 4~U0, note 3.

" The IlunirtM, TtAVoin {V. S. Adm.) H6.
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business to transport goods either by land or water, for hire, and holds
himself ipady to carry them for all persons who apply and pay the
hire, l^ndertaking, as he does, to carry goods for all persons, he is

considered as engaged in a public employment and as engaging before-

hand to carry goods for a reasonable remuneration for any person who
may apply to him and pay the hire, and he will be liable to an action
for refusing, unless he has a reasonable cause for his refusal." Bell's ^

definition is ;
" One who, for hire, undertakes the carriage of goods for

any of the public indiscriminately from and to a certain place.

Lastly, Brett, J., in Nugent v. SmithJ' says :
" The real test of

whether a man is a common carrier, whether by land or water, therefore

really is, whether he has held out that he will, so long as he has room,
carry for hire the goods of every person who wilt bring goods to him to be
carried. The test is not whether he is carrying on a public employ-
ment, or whether he carries to a fixed place ;

' but whether he nolds
out, either expressly or by a course of conduct, that he will carry for

hire, so long as he has room, the goods of aU persons indifferently who
send him goods to be carried. If he dotb '^his, his first responsibility

naturally is, that he is bound, by a promise implied by law, to receive

and carry for a reasonable price the goods sent to him : pon such an
invitation."

At common law a common carrier of goods is under no obligation

to treat all customers equally. His obligation is to accept and carry
all goods delivered to him for carriage according to his profession on
being paid a reasorutble compensation for so doing. If he refuses to
carry the goods, failing some reasonable excuse, an action lies against
him. There is nothing in the common law to hinder a carrier from
carrying for favoured customers at any unreasonably low rate, or
even gratis ; the only limitation is that he must not charge more
than is reasonable.* With railway companies, by statute ' the law is

otherwise.

A common carrier differs from a forwarding merchant who has no
concern in the vehicle by which goods are sent, nor in the freight, and
engages merely to cause goods to be forwarded to their destination for

reward ; ' and he differs from a warehouseman in that the warehouse-
man engages for custody, not for transport.'' Waggoners and team-
sters ; " coach<masters or proprietors of stage coaches (when they usually
carry for all persons indifferently) ;

* railway companies, for goods

1 Principles of the Lav of Scotland, j 160. In Guthrie's edition (9tb ed.), 110,
after the wordx " goodii " the words " generally, or of certain classes of goods," aru
added.

1 I C, P. D. 27. On this point the judgment is unaffected by the judgment of
Cockbum, C.J., in the Court of Appeal, I C. P. D. 423.

3 Cp. hrind V. Dale, 8 C. & P. 207, with Story's comment, Bailm. J 496, note .3 ;

also the judgment in Sobaison v. Kennedy, 2 Dana (Ky. ) 430 :
" According to the moat

approved detimtton, a common carrier is one who undertakes, for hire or reward, to
transport the goods of all such as choose to employ him from place to place. Dray-
men, cartmen, and porters who undertake to carry goods for hire aa a common employ-
ment from one part of the town to another, com.) within the definition ; so also dot-H

the driver of a slide with an ox-team. The mode of transporting is immaterial."
* G. W. Ry. Co. V. Sutton, L. R. 4 H. L. 226.
fi The Railways Clauses Consolidation Art, 1846 (8 ft 9 Vict. o. 20), s. 90.
• Angell, Carriers (6th od.), f 76. Cp. OiOart v. Date, 6 A. & E. 643. Antr, 844.
' Story, Bailm. §| 444-464. Ante, 827.
s 2 Kful, Comiu. r>SK, uQQ; UistHnirn v. Uvrsl, 1 Salk. 249; Hyde v. Trent and

Meraey Navigation Co., 6 T. R. 389.
» Dwight V. Bnwater, 18 Mass. GO ; MiddieUm v. Fowler, 1 Salk. 282; Story, Bailm.

j500.
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which they profess to carry or actually carry ;
' carmen and porters who

undertake to carry goods (or hire as a c()mmon employment, from one
part of a town or city to another ; ' lightermen, hoymen,^ barge-owners,
ferrymen,* canal boatmen, and the owners an<l masters'* of ships and
steamboats engaged in the transportation of goods for persons generally
for hire—all these to the extent that they ])rofess or are compelled to
carry, are included under the designation of common carriers.*

By the Roman law carriers were held to the most exact diligence, Rnmtm Uw.
because they might reject or receive the gomls tendereil to them for

carriage at their option.'' If they received goods they were liable,

whether they received in person or by the master of the vessel, or the
supercargo, or other person whatsoever to whom the things were given
in charge, provided that they were authorised to receive goods in the
way of business.* By the same law, however, the carriers {vectorea or
viatores) liability stopped short of inevitable damage (damnum fatale).^

I Palmer\:fimndJu}trlionRy.<'n..4y\.&\W}W; Croarh\\L.A-X. W. Ry. Co.,
14 C. B. 255 : Thomas v. Boston and Pnnidi-nf Rd Ci>rtM,ralion, TA M.w«. 472.

3 Story, Bailm. § 40tt.

3 AicA V. A'fwefand, Cro. Jac. 330 ; /)«/( v. //«//. I Wils. (f. I'.) 281.
« WiUouglAy v. Horridgf, 12 0. B. 742.
ft Morw V. Slue, 2 Lev. (lit. wh<>n> it wna ftdinittwl that the action lay equally

against the mafiters and owners of vcbhcIs. Thin was nfterwardx decided by Ixird
Hardwicke. in Bourhtr v. Lawson. Cn«. tcmji. Hnrdw. 8.'). \\H. This dottrine hax lieen

Hinc-e reeogniwd in doff v. Clinkard, .itcd 1 Wils. (('. P.) 2S2. an-l nnplies etinally to
the carrier of goodn in the coasting tnide. Dale v. Half, I Wiln. (('. P.) 281, and to a
barseman and hoyman upon a naviK'ible river. Rith v. KneHand, Cro, Jac. 330. In
Varhte v. Bif/ley, 20 Am. R. 43.%, it viai^ sitid, dilTrring from the Lonininna ConrtH,
Bus»ey v. Miitsisaippi VaUry Tmn»pnTi Co.. 24 La. .An. HWi, that the owner of a tow-
boat is not a common carrier. See the judgment for an examination of the principles
to be applied to the determination nf thiit question. In Tratt^porlation Lini' v. Ilopr,
95 U. S. (5 Otto) 297. the towing a barge in conjiinctinn with thirty or forty others
was held not to constitute the towing company a common carrier, nince there was not
that exclusive control of the harp' which that relation would imply, Yet snch a
company was to exercise a careful and Hktlful judgment in furnishing the motive
power, in aelectins a proper [Kwition for the barge, in cauxing her to Ite lashed suitably,
and in the general regulation of her movements.

8 Angon, Carriers (.Ith od.). ^ ti7-l>0. In Coup v. Hniu^A. rf-r. Ry. Co.. .W Am. R.
374. a railway company cuntnioting to transport a nienngeric in cars owned and
controlled by the owner of the menagerie. waM held not liable a" a common carrier; and
this on the ground that " the duty to rei'cive cars of other jtersons, when existing, is

usually fixed by the railroad laws, and not by the common law. But it is not in-

cumbent on companies, in their duty as common carriers, to move such cars except
in their own routine. They are not obliged to accept and to run them at all times and
xcasons, and not in the ordinary course of business." An " exjireBs comfuiny " is

defined in Pacific. Krpre/ti Co. v. 'Srihfrt. 142 V. S. (:j;t Davi«) 33H. Evidence that at
the door of a booking-oHice there is a iMiard on which is {tainted " conveyances to all

p^irts of the world. ' and a list of names of places, is not sufficient proof that the owner
iH a common carrier : Vpnton v, filart, 2 ('. & P. 5!W,

T K*t in iptorum arbilrio, nfqucmncipinnl : D. 4, !l. I. § 1. .tnfc. 8.'»t[.

" D. 4, 9. I. §; 2, 3.

B Niti *i quid diimnn fnlitti tonlingit : 1). 4. 9. 3, $ I. Among dnmna falnlia were
reckoned losses by shipwreck, by lightning, or other cn.«iualty. by pirates, and by vis

major. Losses by fire, burglary, and robbery come also under this head, but not
l)u-ft

; qui sialvum forr reecpil. non mittm d furlo, nfd rtitim a damno reeipere vidfotur :

ll. 4, 9, 5, { 1. Under the (Vxle Civil, common carriers are not liable for losses resulting
fi-'im superior force, such as robbery. Jirts. 1782. 1784. 1929. 1953. In Scotland, Iohh
l>v fire waa regarded in :;nlinary cases as diimnum fiitnlr. hut robbery is not : I Belt,

I'omm. (7th ed.) 499. The case as to fire seems somewhat doubtful, since Bell savs,
lit 500: " It has, on the whole, appeared in .Scotland that this rpsi>onsibility for tire

i" not to be held within the true principle of the edict ns adoptetl by us. It is rather
mrisidered as a damnum jatalr. an inevitable accident, for which the carrier, ftc, are
nnt responsible." The law. however, is altered by statute ; The Mercantile Law
Aiiicndmeni Act, iSoti (Scotland), 19 & 2U Vict. c. 1R), s. 17. making ail carriers for
hire of goods within Scotland liable to make good to the owner of such goods all losws
>rl!iing irom accidental fire while such goods were in the custody or possessioD of such
Wrricrs. S«e Smith, Here. Law (10th od.). 304 and note.
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The special liability of a carrier bv the Koman law existed only

in the case of water carriers. "It is,'' saysCockburn, CI.,' " amis-

apprehension to suppose that the law of England relating to the

liability of common carriers was derived from the Roman law ; for the

law relating to it was first established by our Courts with reference to

carriers by land, on whom the Roman law, as is well known, imposed no

liability, in respect of loss, beyond that of other bailees for reward."

Historically, the liability of a carrier by water in English law is

derived from the liability of land carriers ; this is pointed out by

Cockbum, ('.J, in the course of the judgment,' which has already been

quoted. " As matter of legal history, we know that the more rigorous

law of later times, first introduced during the reign of Elizabeth, was,

in the first instance, established with reference to carriers by land, to

whom by the Roman law no such liability attached. It was not till

the ensuing reign, in the eleventh of James I., that it was decided, in

Rich V. Kweland,' that the common hoyman or carrier by water stood

on the same footing as a common carrier by land, and rightly, for in

principle there could be no difference between them." From this time,

accordingly, there has been held to be no distinction in principle

between a land carrier and a water carrier ;
* though there are par-

ticular developments of detail that require separate consideration.

In the Liver Alkaii Co. v. Johnson ' the contention was that the

character of a common caru.l is not constituted unless he holds

himself out as plying between particular places, or holds himself out

to go to some particular place and to take all goods brought him for

the voyage. The defendant was a barge-owner, who let out vessels

for the conveyance of any goods to any customers who applied. The

termini were not fixed, except in each case by the customer. The

majority of the Court (Blackburn, J., delivered the judgment) were of

opinion that the defendant " has the liability of a common carrier "
:

though they did not " think it necessary to inquire whether the defend-

ant IS a carrier so as to be liable to an action for not taking goods

tendered to him." * Brett, J., dissented and was of opinion ' that the

defendant " was not a common carrier," " because he docs not under-

take to carry goods for or to charter his sIood to the first comer. He

wants, therefore, the essential characteristic of a common carrier ; he

is, therefore, not a common carrier, and therefore does not incur at any

time any liability on the ground of his being a common carrier."

Lord Russell, C.J., in Hill v. Swtt' somewhat dryly remarks:
"

I prefer of the two the language of Blackburn, J., although there is

really no essentiki difference."
_

Lirxr Alkali Co. v. Johnson was mainly relied on by the plaintiff

in Seaife v. Farrant ' also in the Exchequer Chamber. The defendant

was the agent of a railway companjr for collecting and delivering goods

and parcels ; in addition he carried on upon his own account the

business of a carrier, removing goods and furniture for hire for all

persons who applied to him, and in his own vans. Generally the van

or vans were hired by, and filled with the goods of, one person only.

1 JTnoMiI V. .Smrrt, 1 C. P. v. 428.

a L7.i^. ' Cro. ,Iac. 330, Hob. 17.

4 Trent Xiirignlion v. Wood, 3 Ewp. (N. P.) 127.

» (1»74) L. R. it Ex. 33ti ; cp. FiuiUt v. iMelUt^, 50 1 \. Ann. 106.

a L. R. Ex. 340.

?i.e. 343. 8 [180S1 2 «.B. 371,37(1.

• (1875) L. K. 10 Ei. 3o8.
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The plaintiff made an agreement with the defendant to remove his
furniture, the defendant " undertaking risk of breakage (if any) not
exceeding £5 on any one article." While the furniture was being
removed, it was burned, without negligence on the defendant's part.
The plaintifi contended that Liver Alkali Co. v. Johnson ^ estab-
lished that the defendant was a common carrier, and so liable.

The Exchequer Chamber held that the facts showed the plaintiff

to have entered into a special contract, by the terms of which he
WP.S bound ; and the fair construction of the agreement was that the
difendant was willing to undertake a particular casualty and no other.
Cockburn, C.J., intimated an opinion that the question of what
constitutes a common carrier " ought to be submitted to further
consideration," "

In the following year, in Nugent v. Smith,^ in the Court of Appeal Svgtntv.
Cockburn, C.J., reviewed the authorities. After noting that the Court '*»'«*(*.

of Appeal was bound by the judgment in Liver Alkali Co. v. Johmon*
J;'*?^**"™-.he till 1 expressed his own opinion:" "I cannot help seeing ^j^g
^-^J- •>

op"""

difficulty which stands in the way of the ruling in that case, namely,
that it is essentia! to the character of a common carrier that he is bound
to carry the goods of all persons applying to him, while it never has
been held, and, as it seems to me, could not be held, that a person
who lets out vessels or vehicles to individual customers on their
application was liable to an action for refusing the use of such
vessel or vehicle if required to furnish it. At all events, it is obvious
that, as the decision of the Court of Exchequer Chamber proceeded
on the ground that the defendant in that case was a common carrier,*

the decision is no authority for the position taken in the court
below, that all shipowners are equally liable for loss by inevitable
accident."

From this passage it may be gathered that Cockburn, C.J., con- fVitkised.

sidered that Blackburn, J,, in Liver Alkali Co. v. Johnson, had intro-
duced into his definition of a common carrier other than the accepted
elements. It may, however, be remarked that in the Court of Ex-
chequer, judgment was given on the ground that the defendant waa
within the terms of Story s definition of a common carrier, and exercised
a public employment " by means of numerous vessels, which he let

to any one who chose to hire them." ' If the judgment of the majority
of the Exchequer Chamber could be limited to the affirmance of thif^,

no difficulty would arise. Yet there are expressions in the judgmei.t
indicating that the defendant was exercising a public employmevt, and
which lead to the inference that the carrying on the business of letting
vehicles for the carriage of particular goods is in law a carrying on a

1 U R. 9 Ex. 338. « L. R. 10 Ex. 3«fi.

3 (1878) I C. P. D. 423. In this cftM Cockburn, C.J.. cites Par»onB* doti.utio,, „f
rummoa carrier (at 427)—" One who offeni to carry goods for any jwrMon tM>twi-ii
I 'rtain termini and on a certain route." " He im bound to carry for all who teiidt^r to nun
piodH and the price of carriage, and insures theso goods against all Iom but that ^rixui-/
fr..tn the twt of Ood or the public enemy, and has a lien on the good-* fT tlic t*fife of
tlin carriage." " If either of these elements is wanting, we say the i iriage <« not a
(.•"rnmon carrier, either by land or by water." Avinger v. South ('(. a-t lig. d,.,
lit Am. St. R. 716, is an action against a common carrier for refiuintr t, rv uunilit
Uiidered to him.

e J (S

4 L. R. 9 Ex. 338. s I a P O 4-iJi

« The decision scarcely goes so far aa that ; only that ho had " the ii -hility J a.

common carrier," to the exdiui<m of the queatioD as to whether he would " be'\b'.h[ei
to an aotioQ for not UkinR g-iods tendered to him "

: per Blackburn. J., J^ t H Ex. 340.
' Per Kelly, C.B., U R. 7 Ex. Ml».

^1
1'
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public empluyment, and consequently, an exeicise of the businesH of a
common carrier.* Even if this be so, the nominal definition of a
common carrier need not be disturbed, though the notion of what is

comprehended under it may require to be extended. If it be not so,

then the view of ('ockburn, C.J., appears to state the law, and the

decision in Liver Alkali Co. v. Johnson must be explained on the facta

found by the jury, without any wider application.

Another branch of a common carrier^s business is to carry passengers

for hire. This is a development of much later date than his obligation

to carry goods ; for the first case reported of an attempt to recover

damages by a person for an injury done to him as a passenger was tried

before Lord Kenyon in 17iU, and reported in Peake's Nisi Prius

Cases, HI, in 1705.* The liability arising from the undertaking to

carry passengers differs from that with regard to goods, and will be
independently considered.

A common carrier, it has been said, differs from a private carrier,'

first, in respect of duty ; secondly, in respect of risk.

First, in respect of duty.*

A common carrier exercises a public employment ;

" so that he
cannot, like an ordinary tradesman or mechanic, receive or reject a

customer at pleasure, or charge any price that he chooses to demand.
A refusal to receive goods or to carry them according to the course

of his particular employment, without sufficient excuse, will render

him liable to an action. But he cannot be sued in assumpsit for not
carrying safely where no rete is fixed by law ; for in such a case the

earner is entitled to say on what terms he will carry, and is not obliged

to take everything which is brought to his warehouse unless the terms
on which he chooses to undertake the risk are coniplied with by the

person who employs him.' At the same time, a common carrier may
only retjuire reasonable compensation for his services, and for the risks

that they draw with them. Moreover, at common law he is under no
obligation to treat all customers equally ; still if the customer, in

order to induce the carrier to perform his duty, paid under protest a
larger sum than was reasonable, he might recover back the surplus

beyond what the carrier was entitled to receive, in an action for money
had and received, as being money extorted from him.'

» Cp. roggA V. Bernard. 1 Sm. L. f. (lUh c«i.). 20y ; Ingale v. Christie, 3 C. &.K.
ftl : AtufUy. WalerhouJif,2Vhit.{K.B.)\.

2 WhiU V. UotUton, Pealcc (N. P.), SI ; n-f.-rre*! to Ity Hubbard, J., in ItiyalU v.

BiU», .'>0 MaHH. H. 3 Angcll (Sth cd.), Carrierti, jj (il.

* Cp. Code CHvil. art. I7ft2 r( teqq. ; Rnikine, InHtitiitPH. hk. 3, tit. I, 28.

» " If H man takeit u|>on him a public employment, he in bound to servo the public

aa far as the employment extends ; and for refusal an action lies," Lanr v. Cotton, I Ld.

Raym. B4«. \»r Holt. C.J.. 6.->4
; per PaKton, J.. Y. B. 14 H. VI. 18. pi. .W ; rp. Y. B.

l»H. VI. W, 111. 5, with V. B. 21 H. VI. Tiy, pi. 12, and V. B. 48 E. ill. «. pi. 11. "It
is the duty of every nrtiflcer to excriise hid itrt rightly ami truly as he ought,"
FitEh. De Nat. Brev. «4 I).

« V. Jackxon, Peake, Add. Cas. IS-'t ; Hct- also Lord Kcnyon'a ruling aa to

common law ditty, and the remark by Parke, B., aa to innkeepers, in Johnson v.

Midland Ry. Co.. 4 Kx. 371. " A man may keep an inn for thuHe |tenioni only who
come in their own ('arriagt')>." This wcis in answer to an argument of counsel that a

company, having t'ho»en to In' larriers, lan no n. jre seleit the goodi* they will carry

than an innket|)rr his sucHtN.

T Per Bla<'kt)urn, .1., in O. W. Ry. Co. v, SuHon. L. R. 4 H. L. 2X1, and the fact of

charging less to one is tvidtntf. that the greater charge is unreasonable : BaxendaU v,

Kaaltrn Vutmltta tCy. Co., Z7 L. .T. V. P, i3T, tjfi
i

tiliil the fkienn lila> bv rei:uVoItnl al

common laweven when not imid under protest : Parkirv.G. W. Ry. Co..lM. ftQ.2S3;
Edwarda v. 0. W. Ry. Co., lit'. B. 588; Ihiicrmnn v. Burlington, -tr. Ry. Co., 03

Iowa, 732.
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It ha8 been said ' that the carrier is liable in respect of his reward, Carrier Haiti

a view that has the sanction of Sir Edward '"oke, who says :
" Ho to'><'l"»Wo

hath his hire, and therebj' implicitly undertaketh tlie safe delivnry of of hir"'*"
the goods delivered to him." ' High though the authority of Coke, reward."

C.J,, or Holt, C.J., singly, is, and in conjunction almost irresistible, in

this case the law has been settled in a sense contrary to theirs. Thus,
in Forward v. Pittard,^ Lord Mansfield, C.J., said :

" It appears from Lord .^[ans-

all the cases for a hundred years back that there are events f^r which '**"''• *^jJ >n

the carrier is liable independent of his contract. Hy the nature of his ^^^ "'

contract, he is liable for all due care and diligence ; and for any iiegli-

gence he is suable on his contract. But there is a further degree of

responsibility by the custom of the realm, that is, by the common law
a carrier is in the nature of an inaureT." * While Holro; J, J., said in

Anaell v. Waterkome,^ a carrier's case :
" This is an action against a

person who, by ancient law, held as it were a public office, and was
bound to the public." ** This action is founded on the general obliga-

tion of the law and ex delicto for acting against it." And in the case of TuiirtHv.

Tattan v. 0. W. Rif. Co.* a case on costs, and therefore keenly con- *' '*'/•> ft-.

tested, Blackburn, J., said : " Murskall v. York, Newccutle, and
Berwick Ry. Co.'' is a distinct deci.sion that it fan action against a
common carrier for the breach of his duty to carry goods safely] is in

1 Biic Abr. ('.irrit'rM(H): «i/'y v. //othi. .j Biiij,'. 217 ; .t/wrar v. A'/mc, SirT. U(tyin^

22U ; I Vent. 238 ; Lane. v. Colton. 1 Salk. !43.
a CiK Litt. 89 (I. To thin Mr. Hiirgravn npiH-nds a note :

" Tho Aire is not tho
oit.'y or principal Krotind, on which the carrier in linhto ; for factors, though they aUo
receive a reward, are not ho, except for nfifliijtnrv nr by rcRHon of a t>i>ecial under-
taking. The great cuuao of the lawn charKinii the i^nrrier in the pMir vmpliigment ho
oxerciiie»." In Morac v. Nltic, I Vent. 238. Hide. CJ., in reported as .saying :

" Then
the firttt reiu^on wherefore the inatttcr in liable in, becaune he taken a reward ; and the
UHage ift. that half wnge:i in paid him before he uooit out of the country."

3 1 T. R. 27. 33.

•• of TrfiiU Savigali,m. I E«p. (N. P.) 30, |wr Lord Kenyon.
iiid lo any duty, and charneable to a certain extent by
caHc he cannot by any act of hiH own iliNcharge hini-

a 2C'hitty (K. B.), 1,4.
i'liUnn V. 0. \V. Ry. Co. wa« diwuMi*ed in fiay/w v. LintoU,

Ij. R. H V. v. 34ft, and didtiiimn- li'd by the Court of .\p|»i-al in Firming v. MawhrsUr,
Skeffietd, iind Lincoln^hirf Ity. ('<•.. 4 g. B. J), 81. as Iteing U'fore the County Courts
Act (30 & 31 Vict. c. 142}, h. 5. St* AVrr v. Midland O. W. By. Co., 10 Ir. C. L.
Appendix, xlv. ; PotUifrr v. Midlund Hy. Co., 3 y. B. D. 23: Cohm v. Fwttr,m L. T. «l(i ; Slifjcs V. Ingram, 1» Times L. R. 534.

' 11 C. B. WWi. " It seemH to me that the whole current of authoritieH. Iwginnin^
with ilotrlt V. Radnidgc (3 Ea^t. «2). and ending with Puz-A v. «Ai>to» (8 A. & E.
I»tl3), establishes that an action of thits w.irt in in sulwlance. not an action of contract.
but an action of t'trt against the com[tany as carrier-." " The earlient instance I find
of an action of this sort is in FitzherberCs JV«/«m /ir- lium, Wrtt dr Trripnin mtr k
Case, in which it is said (5)4 D) :

' If a smith jwick my horse with a nail, te., 1 nhall

have my action upon the case again.st him without any warranty by the smith to do
it well ; for it is the duty of every artificer to exercise his art rightly and truly as he
ought.' There is no allusion there to any contract "

; per Williams, J.. Ix. (>63. In
Y. B. 14 H. VI. 18, pi. .W. the law is laid down in acronlance with Fitzherl>ert. Com-
pare the case mention"d by Willes, ,F.. in the o(K>ning iwssage of his judgment in

Hritisk Columtiia Saw MiU Co. v. Ifiia^ship, L. R. 3 C. P. TrfW. In Huddle v. H'iffwm,
I) T. R. 360. 373. it i.H laid down (on the authority of Denison. J., in Mif. v. HaU.
I WilH. (K. B. 282). that in the ordinary case »( ^n action against a common carrier,
the cause of action is rx cvntmtiu. Then came the judgment of the King's Bench in
C.uvett V. Radnidgc, 3 East. 62. Cp. Wetdl v. King, 12 East, 452. Sir J. Mansfield,
fV.T.. delivering the judgment of the Common Pleas in PowtU v. UyUrn. 2 B. & P.
(N. R.) 365, re-affirmed the principle of Huddle v. Willmn. Dicey. Parties to an
Ai'tion. 20. is tn the h.'vitic piirjwrt. 'fifc. tinfo in H'tMi- v. Wifl^frtf. 3 R, R, 2«Mt, sn-l

BuUen and Leake. Prec. of Plead. {3rd ed.) 12(1. i'ou-tH v. Leyfon is considered in

Anaell v, Waterhou»r, 2 Chitty (K. B.), 1. The Qaeen v. McLeod, 8 Can. S. C. R. I,

chould also bo referred to, eHi>ecialfy the judgment of Fournier, J., 45-54. See anif,

733, 763, nnd po.'tt. im3.

* Cp. Hide V. Prupricl

C,J. :
" Whore a man i" '

the operation of law, in f
self."

• 2 E. & E. 844. 854.
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substance, no less than in form, an action on the case. The defendants

there were held liable to the plaintiff, a servant travelling on their line

with his ma<tter, who paid his fare, for the loss of his luggage ; although

not only was the declaration not framed on a contract, but there was no

contract with the plaintiff on which it could have been framed. That

is a conclusive authority that a common carrier is liable to an action

for a breach of the duty imposed on him by the custom of the realm,

apart from any considerations of contract.
*

It is at the option of every man whether he becomes a common
carrier or not ; if he does, he may limit his profession in what manner

»»..»>. ... h^ pleases, and may fix what prices he chooses to charge.* By the

wbftt manner common law as it stood before the Carriers Act, 1830,' as soon as the
hopleasff. carrier has entered upon his duties in the manner and under the

regulations that he may have chosen to prescribe to himself, so long

as he professes to carry on his business he is bound to receive goods

(and passengers if they are within the limits of his profession) and

carry them for a reasonable reward,' and aceording to the route which

he holds out to the public, though it is not the sbortest or the most

convenient ; * and he can neither capriciously in a single instance, nor

by public notice seen and read by his customer, exonerate himself

from the consequences of gross neglect.' He may choose the kind of

conveyance he is to carry in, the times of transit, the mode of delivery,

the articles that he will profess to carry, and what price he will have

when he shall be paid. His duty to receive is always limited by his

convenience and his profession to carry," although his liability is n<»t

limited to England ; for if he holds himself out as a carrier to some

place without the realm, he becomes liable to an action at the suit of

any for whom he may refuse to carry.'

Secondly, in respect of risk.

The common law as to this is stated by Best, C.J., in Riley v.

Home :
* " We have established these points—that a carrier is an insurer

t Smith V. Home, 8 Taunt. 144 ; «• per Bayley. J.. OarneU v. WMan. .1 B. & AM.
.57 : WM V. Pieklord, 8 M. & W. 443, 461 ; Uinttm v. Dibbin. 2 Q. B. 04U ; Thamg^xid

V Marfh. Gow (N. iP.). 105. 107.

3 1 1 (ieo. IV. h 1 Will. IV. o. 68. Th« CanadiM Law m to cual^y nf gondo may
be ({atitered from TAe Merehanta' Despatek Tratuforlation Co. v. Hatrltf, 14 t^n.

H. t*. R. 572.
3 2 Kent, Comm. 699; Hwrrit t. Padacood, 3 Taunt 264, 271; Pitkford v.

Orand Junction Ry. Co., 8 M. ft W. 372.

* JlaleJi y. L. * N. W. fly. Co., 4 B. ft S. 66. An to bm jonmeya, l^nc v. Ward,

20 Q. B. I). 47/i.

n Biify V. Uornf, 6 Binn-, per Bent, CI,, 224 ; Smith v. llomr, 8 Taunt. 144 ;

N,u<btrm v. Just, 2 C. ft P. 7rt. But he may by elfur agreement. Munrhmtrr. Skr^rld

nnd Linmlni>hin Ky. Co. v. Brown, 8 App. Cm. 703 ; nee Ctrrh v. Ofnemt Stfnm

yavigniionCn., L. R. 3 C. P. 14 ; and post. 8B2. The effect of mere notice of esoeptinniil

lirirumHtanrex not amounting to an ingredient in the contract of carriage w«8 con-

Mideml in llnrtu- v. Midland Ry. Co., L. R. 8 C. P. 131 ; Elbinger Artien-OeiicU/irhaffl

V. Armilrony, L. R. Q. B. 473; The Parana. 2 P. D. 118. Aahendon v. />. * B. tiy.

Co., r> Kx. b. 190. is the case of an ambiguoua agreement which wan held not to Ix- jiiHt

and roaaonable within hw. 7 of the RaUway and ("anal Traffic Act, ISM (17 ft 18 Vict,

c. 31). Hhaw V. fi. W. Ry. Co., [1894] 1 Q. B. 373. By the ()ld common law a carrier

could not exonerate himself from liability dun to the negMgence or miwonduct of hi-t

own BervantJ*, at leaat if the statement in Doctor and Student, Dial. 2, c. 38, is adoptwi

:

" If he fthe carrier] would per case refuse to carry it {the goods] unletw promise werrt

made unto him that he shall not be charged for no misdemeanour that should be in

him, the promise were void, for it wore against reaiton and against good manners, and

Nu in nil ulliern i;Hst]H Itkv." This ia the law lo-dsy in tho Uniti^ Statcx 2 Kent,

Comm. (I3thed.)fl08n. a:.

fl Jackson V. Rogers. 2 Show. (K.B.) 327 ; Oxlade r. N. E. Ry. Co.. 1 C. B. N. S.

454 ; Ji^naon v. Midland Ry. Co., 4 Ex. 367.

7 Cromh V. t <fe N. W. Ry. Co., 14 C. B. 255. « 5 BJng. 224.

As to rink.

RHey V.
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of the giKxls which he carries ; that he is obliged lor a reasonable

reward to carry any goods to the place to which he nrotesaes to carrjr

goods that are offered him, it his carriage will luild them, and he is

informed of their quality and valiii- ; that he is not oMiged to take

a package the owner of whii h will not inform him what arc its

contents, and of what value they are ; that if he does no ,«k for

this information, or if, when he asks and is not answered, he takes

the gooils, he is answerable for their amount, whatever that may be ;

that he may limit his rcspi/nsibility as an insurer, by notice ; but that

a notice will not protect him against the consequences of a loss by gross

negligence."

This statement has, liowcver, Iwen contradicteil in one respect, and

expanded in anotlicr bv subsequent decisions.

(1) It has bei-n coi'.tradicted as to the alleged right of the earner (1)
.'^»|Jj'

"

to refuse a package wiihout a disclosure of its contents. The Court of
J^^'^J^

,°

Common Pleas considered this point in Crouch v. /.. it iV. W. Ri/. Co., „f,„„ ti> uko

and held that, as a general rule of law, there was not " a shadow of » p»ik»i(o.

authority to sustain that portion, except the dictum of Hest, ('.]., m ''"«'*''•

Riley v. Home ; and it is a pi opositioii which in its generality cannot
Jj-

*|»;-
"

stand the test of reasoning.' - The (lourt must not be taken to deny

that there are cases, as of imperlect (lacking or fraudulent concealment

and the like, where the refusal of information of the contents of a

package would, in the event of lots suffered by some casualty, exonerate

the carrier from liability. " Hut. to say that the company may in all

cases insist upon being informed of the nature and contents of every

package tendered to them, as a condition of > heir accepting it, seems

to me to be a proposition that is [lerfectly untiuable."

In a celebrated fTnitod States case " this point was cariifuUy con- The Xiim-

sidered. The plaintiff's premises were greatly injured by an explosion uly^^""

of nitro-glycerine, which the defendants were carrying without know. '

ledge of its dangerous properties, and in the ordinary way of business.

The question raised was whether the innocent owner of the premises

had an action against the carrier, who was ignorant of what he was

carrying. The Supreme Court of the United States were of opinion

that notice of the dangerous substance could not be imputed to the

defendant ; since, if it were, it would involve a right to refuse packages

offered for carriage without knowledge of their contents, or a right

to inspect the contents as a condition of carriage. On the authority of

Crmtch v. L. & A'. W. RiJ. Co.,' this position is held unsustainable.

The only right of the carrier in this respect is to refuse to receive

packages offered without being made acquainted with their contents

when there is good ground for believing that they contain anything

of a dangerous character. When, then, there are no attendant

circumstances to awaken suspicion, there is no legal presumption

of knowledge, and consequently no liability for the consequences

of ignorance.'

I 14 C B ••'>.'> ' ^^ MhhIc .1.. 21tr».

s Thu'xilrl'^yt'ri'r. eoAc, 15 Wall. (U. S.) .124; Cramb w. VMonmii By. Co.,

in Keltic lO.M * 14 C B. Zi-J. "01
'

« In «». V. ti.m-. Dfnr« t B. (C. C. | 2e(l, th« U-litis ill Urijo qil...:t it in. of n«phth»

"o tire hSl bikot. ito'i. In Sla„d„fd Oil <•«. V. Ticmr,. M Am. St. It. .,:u tlur'' w«»

ii,.|il u. bo li July on tho .hipiier n' d,mKom,i« or oiplmivi. .iili.l.ui™» ... ••"'y jji"

.arrior of tho dahgor «tt«ndinK tho li.uidlinK of them, and if an injiiry re.ult. to the

. Tricir'. B-rrant. the .hippot i. liable for the injury thu. .il.Uine.1. U tho ™""" ha.

knowlnlge of Iho danseroii. character of any artirlo he is carrying, llicre ii aluo a duty
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(2) Again, Hettt, (\J/s, Rtttcmt^nt has been expanded with regutl

to the pnHKMition that if, when the carrier " aaka and is not answered,
he takes the go<HlH, he is answerahle for their amount, whatever that

might be. " ' "I take it now to be i)erfertly well understood, according

to the niftjority *>( opinions ujmn the subject," says Parke, B.,* " that
if anything is deliverc<) to a lu-rson to be carried, it is the duty of the

person receiving it to ask such (|uestions about it as may be necessary
;

if he ask no questions, and there be no fraud to give the case a false

complexion on the delivery of the parcel, he is bound to carry the

parcel as it is. It is the duty of the person who receives it to ask qum<
tione ; if they are answered improjK'rly, so as to deceive him, then
there is no contract between the parties ; it is a fraud which vitiates

the contract altogether."

The facts of the case eliciting these remarks were : A *'
light four-

wheeled phaeton " was delivered so the defendant as carrier ; for

which the pluintifl fwld the regular charge. The carriage was safely

placed on the defendant's ferry-boat, and conveyed safely across the

river. On cnnimencing to tiraw it up the slip towards the quay on the

other side, the defendant's servants were overpowered by its weight.

The carriage ran dttwn into the river, and jewellery and watches,
packetl in a box under the seat, which much increased its weight, but
about which nothing was said, were injured. The Court held that the
plaintiff's right of action was unaffected by his failing to disclose the

fact that watches and jewellery were rontaine<l in the carriage, and
that there was no conflict with the principle asserted in Q^jbon v.

Paynton ; ^ for there the action of the plaintiff was misleading to the
extent of being fraudulent : he put value tJe proi>erty in an old nail-

bag stuffed with hay ; while in the present case the plaintiff appeared
not at all to have altered bin normal mode of travelling. This decision

settled the law and the older conflicting cases " have dropped from
the books." *

Carriers arc *' insurers in all cases except in two," says l^ord Kenyon
in H^de V. Trent and Mersey Navigation Co.,^ and m Thorogood v.

Marsh* Dallas, CJ., says; " The general law is clear. A common
carrier is in every case an insurer against fire." A fire caused by
lightning is the only exception ; ' and even when the destruction of

the goods was brought about by a high wind communicating a fire

from a distance, the Court of Appeals of New York held the carrier

liable."

un him to nutif tlir fticl to itll who have to i-onto into cuDtAct with it. In Haidttin v.

L. V. A- l>. Jty. Co, It Q. B. I). r>K4, it i>t Moiil :
" It wiw the ti-ity of the plnintiffH

to inform the tompany at thi- tinif, if npeci.ii care were re»iuired in doulinK with the
Ttgt "^ the particular KtMidt) b«>in^ iiirrit-d in that cuhc.

I ^\t.'hr V. J.(r*MtB, 10 M. S \V. ItH. (>. Ubtnu v. Tkt GenrrtU SUam Navigu-
lion Co.. L. K. H ('. P. M, 1)7. »'ifhughby v. HorTidg>: 12 C- B. 742. is the case of
injury to a horm- landing fniin a ferry-boat through a defective tilii*, Yerkra v. Sabin,
41t Am. R. 434, alno deaU with rc(.)K)m.ihilily f.T horw-H ; WiijM v. Ckairman, A-r. nj
Ohitumuri County, 22 N. Z. L. R. (ItW. with iIk- iioRliKcnee ui a ferryman. The timt
recorded instance of on action on the lafte wa.-. one for uv(trloadinf( a boat, wherehy
plaiiitifT'H borne in-rinhed. Lib. .Ann. 22 E. III. l>4, pi. 41, Hummaritted in Reevex, Hitit.

of the Knfi. l<aw (2nd ed.). vol. iii. HI).

3 lU M. i. \\. IfW, which waMa<loiited Lrbtau v. The Ocneral Steam Naviaation Co ,

L. R. 8 r. P. 8«.

3 4 Burr. 221W. Pnat, HHM.
4 Ppr Wrifrht. .1-. Sk^-i~ v. (,' H". % fV.

,
[I-Hftj] | Q. B 3«*V

6 :> T. K. 31W. s Uow (N. P.), 105, 107.
7 Gfiaiffrv.Bournr,4\iintt- X. ('. 3I4.3M. A(!.(t43; ItCLAF. 45.
8 Miiirry. Steam SnH^ntiun Co.. If) N. V. 431.
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How the carritr's liftbility as an iiiiurer is rmtrictetl wo tihaU now
proceed to discuiui, claiuiifying his fWMible immunity under eixht heads.

(1) A common carrier is not liable (or damage ariNinft from any
natural cause which the rare and foresight reasonably to be expected
from him would not provide against. In law such events are known
as the acts of Uod.

In Ctmt V. Bernard,^ speaking of the common carrier, Holt, (*.J., f

says: "Thu law charges this person thus intrusted to carry goods'
against all events but acts of God and of the enemies of the King.
For though the force be never so great, as if an irresistible multitude of

people should rob him, nevertheless he iH chargeable. ' And thin is a
politick establishment contrived by the policy of the law for the safety

of all persons, the necessity of whose aflairs oblige them to trust these

sorts of persons, that they may be safe in their way^ of dealing ; for

else these carriers might have an opportunity of undoing all [MTsons

that had any dealings with them, by combining with thieves, kc, and
yet doing it in such a clandestine manner as would not \>e iHissible

to be discovered. And this is the reason the law is founded ujion it in

that point."

We must bear in mind that the amuii fortuUus ^ of the civil law—
what is termed in the common law inevitable accident—is divided into

two classes ; the first comprehending those occurrences whic^h are

occasioned by the elementary forces of nature unconnected with the

agency of man or other cause ; the second comprehending those which
have their origin, either in whole or in part, in the agency of man,
whether through commissions or omissions, nonfeasances or mis-

feasances, or in any other cause independent of the agency of natural

forces. A common carrier is not liable for inevitable accident in the

first of these senstts, but he is liable in the second ;
* by the Roman law

he was liable in neither.

The Rtrietnesa with which inevitable accident in this second sense

is excluded in English law is illustrated by Lonl Mansfield, C.J., in

Fonenrd v. PiUard,^ where he mentions the Gordon riots of 17H() as

insufficient to excuse a carrier from delivering goods received in the

way of his business. An even stronger case is put in McArthur v. j

Sears,* by Cowen, J. : "I believe it is a matter of history that in- 'i

habitants of remote coasts accustomed to plunder wrecki^ vessels

have sometimes resorted to the expedient of luring benighted mariners

I 2 lA. Rayiii. Wit, 1)|8. a s«r Y. ». » E. IV. 41). i»l. 22.

^ CasuA Itirlaihin qiuA Into ettnlimjit, cuivvi dUigrnlii/iitiu) vhmaiI roitti/i'/irr, in thi<

(ii'tiniti.m of thf livi] law: »«; K»-rit, ('.J., in (W( v. M'MtchtM. « JnhiiH. (Sii)!. (t.

N. Y.) IfiH ; iiiid A Ki*nt, Coiiini. iUi. Coiqulioun. Boman Civil Law, ^ l.".J4. 21«2.
('•uuitt fortuilum definimuji omiu qaud humano roeptu prvtvidtri nun /Mift.-tr, u<r rui

proviso putrnt rrxisli. Ciurua forluili nirii aunt: ivlul a ri irntorum, turhinum. pin-

liarHM, yraiutinumt fuimiHum, txatan, frigoru ri nimiliuiii folitmitalum qua fir'ilun

immittuntur. Niuilri nm dirinnm dixrrunl. UrtKi tf«ou (iiay. Iltm Haujnujin,
ti'liiarum iHUHdiitiini<:«. ineinditi, tnurUx animiitium, rutHV odium, jundtirum rh/M-

tmila, incurgtM lunttium, pradonum iminlHH. Ilia ndde dnmnn omniti, a primtin Uluta
quit quominu* infirrtHlHr nuUd eurd Mivri piitrit : Vinniuti. Partit. Juris, lib. ii. c. (Ml,

iiitd liy t'tukburn. ('../., Niujtnl v. Smith. I C. P. I). 43(1. A lamlwliji ciiiiwil by ati

iinliimry rainfall in nt»t the "act of (Jod ": (Uri-non v, Virginitt Midl'ind Hd Co..

141) U. S. (33 DaviH) 43S.
* Forward v. Pillard, 1 T. R.. (wr Lord Manatiold. I'.J.. 34. 6 I T. R. 27.
• 21 Wond. (X, V.) 1U8, when-, also, the !«arn«! judge nay« :

" A man hircM hi,-i

vesHel tn bn n>|UL)ml hy a Hkilful wiirkmnn, wh" Hvik*"- •* riiddfr (•jnwr'-ntly mnind.
bill intcmkUy rotten, and the loiw haitpenn by roaiwn of it« breliking. Tho owner itt liable

thiiuKh ignorant of the defect "
; ho citeti as his authority for this Backkomc v. tfriced,

I Miirph. (N. C.) 173.

Hnttrirtioiu

of oarrirr'i

liability.

(I) Act of

Uo(L

i.'iitiu fitrlui-

fiMinthofivil

luw.

f'urtertrd v

i'HUtrd.
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by false lightu to rocky nhore. Even lurh « hamiwing mmbinatiun nf

fnuil and robbery would form no excuse."

What amount and character of intervention by natural af^nnry
suffices to bring a loss within the exception of " act of (}(kI " has been
the subj(>ct of considerable difference of opinion. On thi> one hand,
the intervention necessary has been narrowed down to such direct

and violent and sudden arts of nature as could not by any amount
of ability l>e foreseen, or. if foreseen, avertetl.* On the other, a claim
has been mule to comprehend a<t well any sudden and entire failure

of the wind as any sudaen ^ust of wind working loss to a vessel taken
unprepared by it." For this Iiitter view the case of Amifa v. IMeven* *

was vouched, where a hoy going throush a bridge wa Iriven against a
pier by a sudden gust of wind, and sunk.

The legal definition of an '* act of Uod " was elaborately canvassed
in Nugent v. Smith.* Corkburn, C.J., adopting the view of Story,'

held that hutses by peri N of the sea must arise from some overwhelming
power which canriot tw guanh'd against by ordinary exertions of

numan skill and prudence ; and that the same is c^jually true with

rcganl to acts coming within the designation of *' act of Ood "
; there-

fore, all that can be reijuired of the carrier is that he should do all that
is reasonably and practically possible to ensure the safety of the goods.

If, despite the resort to all the means known to prudent and experienced

carriers, a storm or other natural agency works damitgi*, the carrier is

protected ; for then the injury may be said to come from the '* act of

God." Hellish and James. L.JJ.. worded their conclusion as follows:'
" The ' act of Uod ' is a mere short way of expressing this proposition,

A common carrier is not liable for any accident as to which he can show
that it is due to natural causes directly and exclusively without human
intervention, and that it could not have been prevented by any amount
of foresight and pains and care reasonably to be exi>ccted from him." ^

The " act of God " will not in every case excuse from liability

;

for example, where an Act of Parliament provides that in the event

of damage occurring the liability shall be dischar[;t>d in any particular

way the Act may indicate. '* If," says Ixird ('aiiii-4, C, in River Wear
Commigsioners v. Adammm,'^ "a tluty is cast upon an individual by
common law, the act of God will excuse him from the }>erformance of

that duty. No man is compelled to do that which is impossible. It

is the duty of a carrier to deliver safely the gmnlH entrusted to his cure
;

but if in carrying them with proper care they arc destroyed by lightning,

or swept away by a flood, he is excused, because the safe delivery has,

by the act of God, become impossible. If, however, a man contracts

that he will be liable for the damage occasioned by a particular state

of circumstances, or if an Act of Parliament declares that a man shall

be liable for the damage occasioned by a particular state of circum-

stances, I know of no reason why a man should not be liable for the

damage occasioned by that state of circumstances whether the state of

circumstances is brought about by the act of man or by the act of God.

I Pm Brett, J.. Nugrnt v. SmUh, I C. P. P. lit. 34.
a CoU V. M'Mrchen, tl Jcihnn. (Hup. Ct. N. Y.), wr H[)onrcr. J., 1U5 :

" He catucd

the Rust to blow iit thf^ nnp rmw ; and in the nthi^r, tW wind wan stnynl by him."
.1 I Str. 127. * I 0. P. D. 4,17. 5 Bailin. jj ftl2 a. • I V. P. D. 444.

7 ,Sm) iVtcAu^ V. .\far''l<iH4i, 2 t]x. I), ."> ; i>ii<l Xilnfi^umi^ilr ^itid (JdtuHn \T.,>>\k-ii

Manure Co. v. UmHint and HI. K'Uharine Horka Co., » Ch. D., int Fry, J.. &U\.

» 2 ApP. C'-M. 7&0. Lurd Young ih iiaid to have drtined " A<-t of (iod": "Homo-

thinK whiten no roaaonablo man could pvvr expeot "
: Obituary Notice in tho Seaitman.
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COMMON CAHRIRRH. m\

TKrru U niithiiiK imiHMiiible in th«t which, on nurh an hyp<ithi'fii«, he
hu contrarted to do, or which h« in by the Ntatiite orU<*rrd to <lo ;

namely, to b« liahlt? for thedainag«R.'*

The law a* thiM stated can b« trarml hark an far ax the yrar ITf^tT,

where it laid down with equal dintinctnciui ' by Kitxhfrbert and
Shelley, 3J., that " the leiwee is excuNod from the |>enalty ; an if it

were of an hou^e which ia burnt by liKhtning, or overturniHl by the

wind, beraune it in the act of OikI, which cannot W reiiiiittt)."
'

Maule, J., takcH exception to the verbal accuracy of the pro|>o«ition.

He coniiders that what is intended to be Hiffnihed is that the casualty

was not within the contract ; for a man may by apt words bimi him'telf

or warrant that it shall rain to-morrow and, if not, he pays daniaKes.'

(2) The second exception to a common carrier's liability is f(»r acta (2) A<'iaiirth<>

*' of the enemies of th.« King."
I'hn k""""'By ** the enemies of the King " are not to h" undemttKMl mere " '"'^'

private depredators, who, in a sense, are at war with society, but the

public enemies of the Sovereign of the carrier, whether that Hoveninn

be an Emperor, a Queen, or a reigning Duke.' The ground of this

exception is probably the inability of process to JMNue against the

wrongdoer ; and, as the King's Courts could not a<istst the bailee to his

remc<ly, so it was held inequitable to asnist the bailor.' Thus, in The

Maf$haVa cate * an action of debt was brought against the Marshal

of the Marshalsea for an escape of a prisoner. The plea was that

enemies of the King broke into the prison an<l carrieil off thit pristmer

against the will of the defendant. The Court distinguished, saying if

alien onomioB of the King, for instance the French, released the prisoner,

or perhaps if the burning of the prison gave him a chance to escajM.', the

excuse would be good,'*because then(the defendant) has remedy against

no one." On the other hand, if subjects of the King broke the prison,

the defendant would be liable, for they are not enemies, but traitors.

Losses occasioned by robbers or rioters are not regarded as Iohscs public

by a public enemy, though there must be a time when riot or in- enomies.

.surrection may be merged in actual belligerency.' Public enemien

are not merely thoae who, being the agents of a ile jario (jovernmont,

Hre engaged in war with the State of which the carrier is a memlier,"

I Dyer. :«. Cai»(in).
1 On. Aloyn, 211. ^ i'. aUu YUtfboy. FrirMiindrr, 120U. S. (13 l>avii<)7l>7.

» f V(i.A«"( V. H'lT l.'S ('. B,, 6»7. fllU : HnUg v. Ih t'rf^pujni/. K R. 4 g. H. ISO.

* HiuittU V. Nifi'.iHH, 17 V. B. N. N. I((3, rcN-ivniiml and Hpjirovnl in thf< H- of t..

ill tho unrpportwi riwo of Tfij/zw T. Prrrin : f)t. laarifr v. Wi/Utf. 17 Bottie, H17, IH»;

.s^ rmino v. ( 'umpbeU. [ IK91 ] I g. R 2M3 ; Tke Heinrirk. U R. 3 A. * K. 424.

ft HolirwK, The Common Uw, 177. 201. • Y. B. 33 H. VI. I. \A. 3.

T Y. R. 33 Hpnry VI. I. u). 3. In Kn Anonymoii* <-kmp. in Hi). 3H Klii., Owpn, 08,

(•twJy, J., Hays: " If rrlx'-* bronk » |»riMMi wlien-by th<- iMinnnpni Kwupr, yvt the

uiilrr Mhall be reiiponiiible t.>f them; im it in in the 33 H. Vf." On whi<-b l'ii|ihKin,

('..1., mnarlw: "In th»t cww the aaolor halh n-mwly ovnr »:HitiHt the rebeln, but
linn- in no remedy over in our ctuc, ' i.e., where gooibt were taken tit hoa by |iirHlrr>.

To thit fJawdy replieit: " Thtn the diTeroity in whrn the fiu-tor is robbeti by pirat^'H

Hint when by enemieti." Popham, C.J., rejuinn: "There is no difference." In /'tV-

hr.ng V. Hnrictfy. Style, 132, Rolle, .1.. Mid: "I aiippoiir that pirated are [lerilH nf

th'- HCA ; nnil to thi" purpose a certifieatA of merchanU wh-* read in (!ourt that thry

wiri> Ko enteemed amraifiat merrhante. Yet the Court denired to have (iranly, thi'

Mi-'tpr of the Trinity Hohw, and other HufRrient merchanlit, to be lirouRht into the

Court to HatiHfy the C-iiurt viva votf. Friday nest foUowinK- Judffment wan given thin

liTiii liU rnpittt firr hiUam, becaiiw the takinK by pirateH arc afromptnl peril* of the

i-'ii-. ' Hwt hIho HttrUin v. WnUifi>rd, Coniti. StU ; I'anidinr v. Janr, Alt-yn. 2tl. f'tm-

fnl'T'ite troopn were held publie eneniieH within the meaning of the law, in PhUn-
drl,,l,ui, dit. Rd. Co. T. Harper, 29 Ud. 330.

' (Jiijfr V. TirrtU, 91 Maaa 200.
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virw.

Rihce the (lifiiKiiatifMi of puhlir piwmy ii held t« irwlude pi»tM ;
*

»nd thiH held )I(mm| in thr rivil Uw m well.' Robbery within the
rmtm U m»t mi pxirplinn fmm th» rarrifr'li liability ; and the drAnition
of pimry ' in th<> romniittinK thoae acta of robbery and depredatinn
U|M>n the high m*m« whirh. if committi^) upon laml,would have amount^^d
to felonv.' The dintlnrtion hart ^inibalily arirM-n from the itialiilitv of
any nation to keen a niHritime |h)Imt to |M>rform at lea like funrtioiiti to
itM iiitini(-i|Mil jHilii-i' at home ; whence robbery on the high tea*.
from the greater facilities for it and the lean means of prevent! >ti

against it. has come to b« differently regarded from robbery within t! •

realm. Thus it is that pirates have ever been regarded in the J I

on* of nublir enemies, as Ixird Haron says :
' " Indubttatum aemp<

helium rofUrn piratoM ifni poa»e per nationem ^amcummtf, .<

iis mmimr infrttatnm rt ltr»tim. Vera tnim niu»u hujua rri hrrr 'V. ^
',h /

p rtittp mmmufifn fmrnani gmerit hoatrt tint; tjwm idcirco > n. /im,^

nntiimihitM fttriirtpti inrunUtit. non tam ftro/ttrr mrtus propm*. ',-iitt:t

rrn/ttrtu ftedrrtK inter hftminen $ocinlr$. y.irut mim ownUnn '<unt

fadrnt in arri/itifi rt in tratitUuB rrdarta cmUra hoslrs particularrn ttntu
,

itn ntUurnlia rt tacita conftrderatio inter tmne§ htminr» intertrdit contri
mmmuwH »oritiiUi» humnna kostes."

sii,r, Mm»t V. iS/tw* might, at firat sight, seem an authority [minting
the other way, and importing a liability on the part of the carrier even
in the cnse of Umn from pirates. A R|iecial verdict found that the
defendant's ship lay in the Thames with giMMis of the plaintifTs on
biiani, and a sumcient numlier of men to look after them, when, in the
night, eleven persons, on pretence of pressing seamen for the King's
service, came on Iwrnnl and took the go<Kls. In an action to recover
for the toss of the goixls, it was argued that the defendant was a common
carrier, and so obliged to keep the goods at his peril ; to which it was
answered that, by the civil law. if gmMis were taken by pirates, the
maNter should not answer for them. Other jwints were taken in

argunient, and *' the Court inclined Rtnmgly for the defendant, then;
n«>t being the least negligence in him " ;' subseiiuently Hale. C.J.."

distinguishe4l the case fnim one of piracy ;
" This case, said he, '*

is

not to be measured by the rules of the Admiral law, because the ship

t Slory. H.iilm. t^-V
i Si quid miiHfniijiii, aut prr i

tidnh 1). 4, II. n, I I.

1 Kiwitcll, ('rinii'ntmhH.). vol. i. 2,VI.

IM. II iiidKniciit by Story, .1.. und n iinU- (ii»i»lHviiij( eit ruirdiniirv IfiminR and n--
tM-arth liy the rciMxirr. KKl-lHO. Alw» /Aimwob - r/w, 13 How. Hi. Tr. 4.'.l. Sir ChiirlfH
Hi*d>c('i<'it chartp- tu lh» Rritiid jury. 4M. In «.«»</'-. cnit. I.T Hi»w. St. Tr. I2:M.
pirtiiu JH itnid to be dprived fmm wtifi&i>, trnnNirc. u ImniritntUi mfirr. Hnd unrirnlly
to have bwn taken " in u gotxl »ind honoumhlc >H-iiM>iindHi)niiKfHl h marilimt- knialit
und nn Admiriil ur rommiindpr at n^a. " ; citlnif S|<i>linan. ttlnoii. mtb mti- ; m-v, oIho
Dii <'an)(i>.liloaM. M&tfjTi. H<-wimi. Ia'X Mrn-aturiu (ttlh «I.), vol. j. 3.M. The nic«nin(i
of till- wnni " |nrHt« " rnunt have dptn>nerati<d. for in Ahmt'ii IJfe of Alfrnl in ifw
followinii : Hrx Aifrrdtm jitiuil rymbnn rt ffiUrrut. i.r, timgiis lutfrg /abriruri prr rrffnum.
ut Mittii pritlio AfMfiAiM i$di-rrtnitlibmM iihriarrt, imptrnti/tqur itintlit in iUig i-iaa miint
CHaladitndM enmmi»il. Via. Abr Pirntpiiand Piraey.

* Thf MiujeihH PiTfiltM. I Ktr. & Ad. (S|iink») Ht. 84; ForHVth. Ca-ep- Hnd
0|'inioniion('on(ttiliilionalLaw,WO, ll«; Wheaton. Inlrrnntional L«w((.4iwreMre'Hed.).
24tt rum wjfM,

« Dialogue. IV Bello Sa.ro, Baeon's Workt* (ed. XWA), vol. i. .113, 314 : in KnKli^b
(Speddin(('i««i.), vol. vii. 3«. • I Vent. IM). 23tt ; HirT. Rayni. 220.

t 1 Vent. 1 »() ; Uaniay v. rtitmUti y Oana, 3 Dour. 38B.
" f Vwiil. ZSK ; or iwi-ordinx '" l Hod. 8», n. («) : The niniiter could not avaii

himself of the rulea of the civil Uw by which mnatpnt are not charaeahle pro dannv
ftUali." Cp. Sutton v. HiUMl, I T. R. l«.

) piratnrMm prrirrit mir r-a«- iii»yHMni tzttplumim

'niUiSttilmv. SmiM, rt Wheat. (T. S.

)
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WM infra ntrpint ntmiUilwi." That t\\v hil>Wrv w*n fiiini « iilii|i wm
thiw not i>nou|th t« rtinatituti* pirai'Vi it wat ni>ci>M«ry iH-^idt't that

the critiif KhouM \tr rnnimittml »n tUv high im*m.

A ('Arnt*r i« not Bhln t» pxitum himwif for th<« hmii of g<MNlit t'titriiNttil (^rm-r nxi-i

to him to br rAirifHl by the mrri- nUKuration of roi'n^ivi* ftifc*'. < 'riiv«*n '"^ '"" '"''

fttul puiilUnimouii yirkling to « public pnerny no mun< i<xniNt*ti th«n
I'"!t th^'g<l!X

iubmiwon to nn onlin«ry iind prevcntibh' rvil. Thf I'arricr in Ixtund pvi-n m ilt«

tt» UM due diligence to prcvi-nt di'Htrut'tinn Ami lowi. If tb** juurnt-y '""•"'

"

ii • hu«nl()u« oni'. the r«rrior muHt provitb* a nmn of kimn) jiulgmt-nt
'" <-f>*''<>y

.lv< ti«rg<' of till' kimmU, and thn ni»n mo appninttil tM bouml to Mct

it ur. Li.' iige prudent man would do in the tranHat-tion of htH own
l>Msin< 4 ind that ordinary diliffenre whirh the luw deniandn niuNt

Ik- u< I by reference to the Hurroundinffii in which it iit invtdvetl.*

(\i 1"
< rarrier ii excuirtl where U>m or deterioration of the giMMU i-i) wtH-r»

»wi'' J In- .1 inherent defect.
ri"r'i'.m!rf

t'h>' I iw in Bngland wan thua laid down in two almont ttimultaneouH ,(,MHl>iiriM<-

(jih. s, l{l->wr V. O. W. Rtf. Co.* and h't-nduU v. A. <t N. H'. /^y. (Vi.' frnm inKrrt-ni

I'- till' I'lrnitT a bullock delivered to the defendants to Ih- carrietl 'y'*^'

- . ii[tt d from the truck in which it was placed, and wan killed, without '/
(l^'^/J^ , „

ii.v IK ^'liKt'nce on the part of the defendants. Wil]i>H, J., citod with ^j„_ ,,„.,)

apf.ioval the paMOKe dealing with the nubject in Htory on Hailmentu,' hy Uillix, .t.

"where the authoritiei are all collected." "Although,'" hbvh Htory,
'* the rule in thuii laid down in general terms at the common law, that

the carrier '\» responAible for all louMtH not occanioned by the act uf

Qod or of the King'ii enemien
; yet it in to Im' underntootl in all cawii

thmt the rule doeii not cover any losoeii, not within the <-:>:ce]>tion, which
arise from the ordinary wear and tear and chafing of the gtHxlfi in the

coune of their tranHfKtrtatinn, or from their ordinary loso, detehuration

in quantity and quality in the course of the voyage, or from their

inherent natural in6nnity and tendency to damage, or which arise

from the personal neglect, or wrong, or misconduct of the owner or

shipper thereof. Thus, for example, the carrier is not liable for any
loas or damage from the ordinary decay or deterioratitm of oranges

or other fruits in the course of the voyage from tbeir inherent inBrmity

or nature.' or from the ordinary diminution or evaporation of liquids,*

or the ordinary leakage from the casks in which the liquors arc put in

the course of the voyage, or from the spcmtaneous combustion of goods,

or from their tendency to efferveuence or acidity, or from their not

lieing properly put up and packed by the owner or shipper ; (or the

rarrier s implied obligations do not extend to such cases.
'

'

In Kei^ill V. L. d S. W. Ry. Co., plaintiff's horse was conveyed KfHdntl\.

by the defendants as carriers, and, at the end of the journey, was found ^ * :"* **

to be injured. There was no negligence. The Court of Exchetiuer
^'

directed the verdict to be entered for the tlefendant. "There is no .iiiciKnunt o(

doubt in this case," said Bramwell, B., " that the horse was the im- Bminwi'll. B.

mediate cause of it« own injuries. That is to say, no person got into

I HoUadatf v. KrnMird. 12 Wall. (U. K) 254, cawi of a stage coach traventing the
Imlian country.

» L. B. 7 ('. P. (WWi.

3 UR. 7Kx ST."!. * SW2ft.
1 Sm Skip llnmird v. Witfrnnn. 18 How. (U. S.) 231. where the crtrtfo win* pitntoon.
* Ah to an inuHTfet'tJon in a bung for whirh thn carrier whh held not lial>le. iet*

}idm» V. Baxfni<^.f, 2 H. ft N. .^75.

- Op. KnvrM Cnrnrrr {TAh cj.). §; 210. 211. 212, 2H. 21i a; RnlfirM. CnrrirH.

S tA 1 ft aeff., Internal Decay. Bad Package. For carrier'! duty «• tu periiihable goodsi
r.y , butter, Btard v. tllinou CtrtralR^, Co., 18 Am. St R. S81.
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the box and injured it. It slipped, fell, or kicked, or plunged, or in
»ome way hurt itself. If it did so from no cause other than its inherent
propensities, ' its proper \-ice '—that is to say, from fright, or temper, or
struggling to keep its legs—the defendants are not liable. But if it

so hurt itself from the defendants' negligence, or any misfortune
happening to the train, though not through any negligence of the
defendants, as, for instance, from the horse-box leaving the line
owing to 8or.ie obstruction maliciously put on it, then the defendants
would, as insurers, be liable. If perishable articles—say, soft fruit-
are damaged by their own weight and the inevitable shaking of the
carriage, they are injured through their own intrinsic qualities. If

through pressure of other goods carried with them, or by an extra-
ordinary shock or shaking, whether through negligence or not, the
carrier is liable." *

In Nugent v. Smith,' in the Court of Appeal, these two cases are
referred to as authoritative expositions of the law on the subject of
loss or deterioration of goods arising from inherent defect. Where the
negligence of the defendant or his servants has brought on the peril,

the damage is attributed to the breach of duty, and not to the vice.'
In America the law is settled on similar lines, and is authoritatively

expounded in the cases of NeUm v. Woodruff • and The Brig Collen-
berg.' The rule is thus stated in the Supreme Court of the United
States :

" If the damage has proceeded from an intrinsic principle of
decay naturally inherent in the commodity itself, whether active in
every situation or only in the confinement and closeness of the ship,
the merchant must bear the loss as well as pay the freight ; as the
masters and owners are in no fault, nor does their contract contain
any insurance or warranty against such an event." • This covers, not
only loss by the decay of fruit,' but also damage caused by the effect
of that condensation of vapour in the hold of a ship caused by transition
from a warm to a cold climate, and called " sweat." In the event of
this happening, if there is no defect in the ship or its arrangements and
navigation, the carrier is not liable." Neither is the carrier liable for
loss caused by the activity of an inherent tendency, as, for instance, of
some liquors to effervesce."

To this heading may be refeired Richardaon v. N. E. Ry. Co." A
valuable greyhound bitch was delivered to the servants of a railway
company, who were not common carriers of dogs. At the time of the
deliver)- the greyhound had on a leather collar, with a strap attached.

I In OkrUig .. BriiaiU, The UOrnf, L. R. 1 C. V. 231. ignorance of >hi|>awnerii iia

to the latent effect of heat in ittoring eaflks of oil with wool and rags was not held to
affe<:t them with liahility when oil merchanta of great ezperienee were alao iimurant.

' I C. P. I). 443.
r, r- „

3 Philliia V. Clart. 2 f. B. N. 8. 160 ; OiU v. Manehakr By. Co., L. B. 8 Q. B. 180 ;

.Sfrrf T. Slak Liiu Stmmhip Co.. 3 App. Ca«. 72, 87. Cp. Trainor v. The Blact
Ihainond Steamship Co., 1(1 Can. H. C. R. 136.

' I Bl«k (U. £) 156. s i.j. 170.
« Per .Velaon. J., in Clark v. BarnweU, 12 How. (U. S.| 282; for thi» ho cit™

AltWaon V. QuyHKr, 12 JSaat. 381 ; ,<iheeU ». Daviet, t Camp. UK, ««* noia. Skieldt
V. I)ant, 6 Taunt. 65. See Trainor v. The Ulmk Uiantond Uleanithip Co., 16 Can.
S. 0. R. 150.

"^

1 The Brin Coanbery, 1 Black |U. S.|, 170 ; Ship Homird v. W,
(U. ti.)23l.

» Clark V. Barnwell, 12 How. (U. S.) 272.
> ITini.-, T. «rrff, C Walls (Pa.), 421. Cp. Johajor. T. Chapu

563 ; Pirie T. Middle Dock Co., 44 L. T. 426.
11 I* B. 7 C. P. 75. Cp. Harpen r. Oreat ftorlh of ScoUand By. Co., 13 Rettie, 1 139,

Phipp^i V. Niw Clarid^' '« Hotel Co., 22 Timet* L. R. 40.

18 How.

, 10 C. B. N.
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In the course of the journey it became necessary to remove the grey-
hound from one train to another, which had not come up at the time
the dog was removed. While waiting, she was tied up to the platform
of the company's station, and, while so fastened, slipped her head from
the collar, ran on the line, and was killed. In the argument, a ruling
of Lord Ellenborough, C.J.'s, in Stuart v. Crawley,^ was much pressed.
Plaintiff 8 servant took a dog to the warehouse of the defendant, who
was a common carrier. The dog had a string about his neck, and the
defendant's book-keeper gave a receipt acknowledging the delivery.
The dog was tied by the cord to a watch-box, but, within Ixalf an hour
afterwards, slipped his h«ad through the noose, and was lost. The
defendant alleged neglignnce of the plaintiff based on the insecurity of
the fastening. Lord ESlenborough held the defendants liable. " The
case," he said," *' was not like that of a delivery of goods imperfectly
packed, since there the defect was not visible ; but in this case the
defendant had the means of seeing that the dog was insufficiently

secured." " After a complete deUvery to the defendant, he bscame
responsible for the security of the dog ; the property then remained
at the risk of the defendant, and he was bound to lock him up, or to
take other proper means to secure hira. The owner had nothing more
to do than to see that he was properly delivered, and it was then
incumbent on the defendant to provide for his security."

In giving judgment in Richardson v. N. E. Rif. Co.,^ Willes, J.,

pointed out that the facts were '* obviously different " from what they
were in Stuart v. Crawley, as the greyhound was fastened by a strap,
which indicated that that was the thmg by which it was to be secured.
" If it was negligence on the part of the guard to fasten her by the
strap, it was a negligence which was suggested by the person who
delivered her to him without notice that the fastening was an unsafe
one. There are, therefore, two important distinetioia between that
case and the present : first, that there the defendant was a common
car,.-ier, and here the defendants are not ; and, secondly, that, when the
do^ was delivered to the defendants* servant, he had the means of
seeing that it was insufficiently secured, whereas here the mode of
securmg the dog was that which is ordinarily adopted—viz., by a
collar and strap." Though the first point, that the defendants were
not common carriers, would suffice to discharge them, in the absence
of negligence—which does not appear to have been shown—the
second ground, that the course adopted by the servant in fastening the
dog up with a strap, that had the effect of misleading, would have been
good, even had the defendants been common carriers, on the analogy
of the cases, cited in Stuart v. Crawley* of goods badly paclc^d ; and
it is that view that is here in point.

If, however, the defect in the packing were visible—as if casks of
wine or spirits were delivered in a manifestly unsafe condition, so that,
unless coopered, the contents would leak out—the defendant would
not be excused ; for he is an insurer, and, as such, is bound to deliver
tlie goods in the state in which he received them. It is otherwise it

1 here is no omission or negligence on the carrier's part.*

1 2 Stark. (N. P.) 323. i L.c. 324. s L R. 7 C. P. 82.
* 2 Stark. (N. P.) 323. Tlio liability of a railway company to 8tran(:era for nut

! kitis rare of ti;r^ being carrird fay ihem, thr.ill^i. *li«;li wwit of tan- tlii-y en. »!« and
biN> wtranfferB. is discuaaed, (Miy v. Jforth Jiritish Jty. Co., 18 Rettie, 76. Cp. Dietton
V '.', y. fiy. Co., 18 Q. B. D. 17«.

' Uud»or% V, BojctitdaU, 2 H. A \. 575.

Stuart r.

Crawietf.

Lord Ellen-

borough's
statement of

the law.

Willvs, J.'h,

judgment.

Visible defect
will not

exclude
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liability.
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But if the injury were partly caused hv the plaintiff's want of eare, the

defendant would not be excused ; though the jur)' would have to

consider its effect on the damages.' This case differs from the case

previously touched on. where negligence of the defenuant and the vice

of a living animal co-operate to produce injury." Ther;', if the negli-

gence were absent, the vice might be quiescent, and the plaintiff can

recover for the whole loss. In the present ca»i\ the plaintiff's default

operates in any event ; and hence should go in reduction of, though it

will not excuse, the defendant's liability.^

With regard to perishable go<ids so damaged by salt water that they

cannot be taken forward to the port of discharge so as to earn the

freight, it becomes the duty of the master to save and dry the cargo,

even as between himself and his owner, though the expense of his

performing the duty falls upon the cargo savetl.' He is at liberty, on

occasion arising, to tranship, and will be protected if the jury find

it to be the proper course of dealing with the gtotiB ; although he is not

bound to do so.' There is not merely a power, out a duty, for the

master, as rejiresenting the shipowner, to take reasonable care of the

gooils entrusted to him ; not only in doing what is necessary to preserve

them on board the ship during the ordinary incidents of the voyage,

but also in taking reasonable measures to check and arrest, their loss,

destruction, or deterioration by reason of accidents, for the necessary

effects of which there is, liy reason of an exception in the bill of lading,

no original liability.' In .some cases, the muster may even be bound

to sell ; but to justify doing so. lie must establish, first, a necessity

lor the sale.' and. secondly, inability to communicate with the owner

and to obtain his directions ; and this necessity cannot be established

without showing that every reasonable exertion was used to forward

the goods, and that they were not able to he conveyed to their destination

as merchantable articles or without an expenditure in excess of their

value."

Under this liead of loss or deterioration from inhiTont defect may

be noticed the case of Jahmon v. N. E. Ry. Co..' an action to recover

a locomotive i>ngine entruste.I to the defendant* to be carried by them

under a special contract providing for conveyance on the engine's own

wheels, and under steam. A bolt giving way, prevented it being

forwaided further by the method contracted for. The plaintiffs con-

tended that the defendant-s had undertaken the carriage, and that

if it could not be conveyed in the stipulaK-d mode, defendants were

bound to forward it by some other nuHle. The defendants contended

that the breakdown (if the engine constituted an exception to their

duty to deliver. This view was approved by the majority of the

1 //«»,.**.», V. (; .V. Ks. <<... 10 w. R. 3.W : <;>r V. /,. .1- .V. II
.
%. f ,... :!

F t F. 77 ; Hcirbou, v. H. A-'. Hi,. ( «., ,14 U T. (.V. S. 1 117.

J (IJl V. Mniirhr^ti r By. I '«.. I- R. » Q- B. ISli

a S<1' art to iiiieniiK'rly paiki'ci KiK)dn, lialdvin v

'illin if<mi<r'. ' R. 2 A. * K. 1(W.

;.. r. ,{!>. Ky. (•;.. II y. n n.

11 C. II. N. ,S. 270. 2Kli ,V.,(,.ra
Cii. TIk fiilut MngfH

4 .wiWjl V. Jimr,. 4 B. * C. 394 ; PhUpiM v. .Vuoa,

V. Il,njirmt. L. R. 7 W- B. 22S.

6 Pit Patleson. J- Twn^m v. I^nt. 8 Moo. P. ('. ('. 41!). 4iw.

• (VirjoiJ^lij™. I.. R. r>P. ('. 134, Idiii 3'ron«onv. /*»/.».M™
7 .^uttriUani/in SUttm Narigiitutn Co. v. Mnref, L. R. 4 P. <'. 222

p_ n 2S'
.

All,'~hr Muhi,d :„r,n,ntrr„. V. ;/»(*, lech n 474, Fnr .i,!,,.t,™.lilut..- t"l

1,». on an in.^urulloe of a cargo of fruit. »« Hyj« v. Ki^'mll.JI B. t P^474; _«I;J«'V

ColoQan V.Ixmdim .tMUmare 'V.r, M.& S. 447, 4.">0; Bankm
« 5 Time. L. R. 1)8 (C. A. ). Up. Tht Fmd<m, h. R. 3 P. C. 594, 003.

P. f. C, 419,

Ariili>« V. UitriiM, 3

./'o<fcr,L.R.0H.L.»3,lll
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Court of Aj T)eal ; by Bowen, L.J., beoause tbiTo W an implied ex-

ception to t .le duty of common carriers in the case of inherent defects

;

and by Lonl Esher, M.H., on the ground that the contract was a
special one, and that even then th*;re wns an unplied exception in the
case that had happened. T^onl Halal)ury dissented, holding, on the
faets, that the defendants were bound to make dehvery.

(4) The common carrier is not liable for los-* of g(HHls where the
goodft are of a dangerous nature, or, being apjtarentfy aafe, require

for any reason special precautions to lie used in their carriage ; unless

the fact of such dangeroua or special nature is communicated to the
carrier, so that he may adopt the necessary precautions.^

This is merely an affirmation that (ontributory negligence is a
defence in the case of common carriers as in other relations. Thus,
where the owner of goods selects the carriage they are to be conveyed
in. or loads them in a carriage allotted to him by the carrier, the carrier

is not liable for loss arising fnmi defects in the carriage which were
pointed out before choosing ;

- or if, in the second instance, the loss

arises from defects in the loading, which the owner of the goods has

himself undertaken ;
^ for in both cases the act of the owner of the

goods has varied the duty that elsc> the common law would have
imposed. A passage from the judgment of Wi'Ies, -J., in Talkif v.

(t. W. Rif. Co.,* is much in point. " If the passenger packed up articles

liable to ignition by frictif.n, and by the shaking of the carriage they
caught fire , if a passenjrcr were to look on whilst his luggage was
being taken away or rifled, win .1 he miglit be reasonably expected to

interfere ; if he were to expose small articles of apparent great value

in a conspicuous part of the carriage and leave them there while he un-

reasonably absented himself and they were in consequence purloined,

he would have no more just reason for complaint against the carrier

than if he had upon some false alarm thrown his property out of the

window.*' A little further on he states the principle of ail these cases :

'" There is. moreover, a general principle applicable to these as to alt

baih. lonts— viz.. that the bailee shall not be heard to complain of loss

occasioned by his own fault." Though verbally applied to passengers'

'iiggage, the principle is ()f general application.

By the Railway Clauses Act. \Mit, s. H)r>.» there is a statutory

prohibition, imposing a fine of £20 for its violation, against sending

tioods of a dangerous nature without distinctly marking it on the

outside of the package containing them, and giving notice thererjf to

ihe carrier. If the sender has received the goods without a knowledge
'if their contents, and forwarded them without negligence and without

acquiring a knowledge of their contents, he is not within the purview

of the Act."

1 Bnus V. Mnitiand. (1 E. & H. 47') : Ittadhtad v. Midland By. Co., I.. U. 2 Q. B..

|HT BljM-kbiim. .1., 4:j(i ; L. R. 4 Q. H. ;t7il ; lltilrhiMnn v. flnwH. 5 V. H. N. S. 14U ;

AUIonv. Herrituj, II Ex. 822; I'l-m v. llin^-r, 2 S(.ni)riif (U. S. AdTn.), 35; Ati(tcll.

r.irrient (Stii vd.), § 212. ti. (r). Wil!i<,m^ v. Th- Eaif India Co., :t K,i«t. I!I2. in an
iti'ljon by HHhiiMiwniT iiK>*ii»'t t)i«i-)iiirlfnT for thcloNH of tht^HhitiDiroiiuli th<'Hlii|i|)inK

uf iliin({croiiH goods withuut tiotii'c. A<W Indian Hy. <'<* v. Kaiidan .\tuki-r/ii\ [IH(H|

A, 0. 390, " DanfterouH ^uo()h " inrludo " prohibited or iinfuntonii'*! (ioo<l« by wliiih

Ihi'ship may be subject todeli'ntion or foifcihirtr" ; Ihinn v. Hufkna/l, |hH)2| 2 K. 11.

'iU.fl21. <>, Cramby.CnUdonmn Hy.Co., l!» Itvltio. \0C>4 -. Stnndard (til ('•>.%-. Tirnuy
imAm. St. R. r.iw.

2 iliTrir, V. Sorihrn Indiana Hd. Co.. i\i N. Y. 232.
I'A'rw/ Tcnnfimcp Hd. v. WkiUU, 27 <!ii. 535, citml .AtiReU. Ciirriors {5th pd.),

i lM4 n. (I. 4 L. R. IS 0. P. r»L a « & It Vict. c. 20,

' Uiarnc v. Oarlon, 2 E. & E. 00, ;\h to the rfstrictions on tho carriage of

VOL. It. L

Lord
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(4) Where
KihxIh lire of

ii ilnnKcroirH

iijitiire which
i» not
ii|i|iiirpnt.

\VilIfi..J.,ia
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In /loUos V. Burn. ' the contention wm that Bro«» v. MailUnd'

showed that there is a warranty by the .hipper that f°f»
™pped

have no concealed defect at the time of shipment ;
but the Court ot

Aiipeal negatived this, and distinguished that case on the ground that

the nature of the danger was as much Itnown to the one side as to the

other The rule of law to be drawn from the decision is thus stated

in the head-note :
" Where the owner of a vessel has an opportunity

of examining goods shipped on board of her, no warranty on the

part of the owSer of the goods can be applied that they are ht to be

carried on the voyage." !t is doubtful whether the expressions in the

iudgmcnt* go further than to deny that goods shipped are taken to be

wananted free from concealed defect, and whether an opportunity

of examining goods would in all cases be conclusive against the ship-

owner's ' liability in respect of them.
. , t

(.5) The common carrier is not liable for a loss where there has been

fraud on the part of the owner of the goods in the constitution of

the contract,
" for the common law abhors fraud, and will not fail to

overthrow it in all forms, whether new or old, m which it may be

"""as the carrier incurs great responsibility so he has a right to look

for such an amount of good faith from the owner of the goods as will

enable him to decide on the care that the charge of the goods requires

and the fair remuneration he should receive. The law on this point

dates back a great while-so long ago as 1«4S>, to Kenny v. Ei/jteton.

The plaintiff delivered a box to the carrier s porter saying there was

a book and tobacco in the box." In truth it contained £IO().n money

hcaide" Rolle, C.J., "directed that although the plaintiff did tell

him of some things in the box only, and not of the money, ye^ he must

answer for it ; for he need not tell the carrier all the particulars in the

box But it must come on the carrier's part to make special ac-

ceptance. But in respect to the intended cheat to tli" carrier, he

told the jury they might consider him in damages, not» illistanding,

the iurv cave £!)7 against the carrier, for the money only (the other

things being of no considerable value), abating £.1 only for carriage^

Qw>d durum videbatur crmmstarUibmr On which last remark l-onl

Mansfield, C.J.'s, comment' is that as the facts pointed to fraud he

"
should have agreed in opinion with the rircum,i(niiii6ui.

In Tub, v. ilorricf,' two bags of money, sealed up, were delivered

to the carrier, with a declaration that they contained £20(,
;

for wliicli

sum he gave a receipt. The bags having been lost, the carrier paid he

£20(i • it then appeared that they really contained M.iO
;

lor th..

difleren.e between which sum and the sum paid an action was brought

The Chief .Justice told the jury that, " since the plaintiffs had taken

this course to defraud the carrier of his reward, they had therobv

barred themselves of that remedy wh ch is founded only on the reward.

The cases are comm.-nted on by Lord Mansfield, ( ..I., in OiUmi v.

I'wnUm
- where plainti" sent £100 by the defendant » coach hid iii

,l,inl.r,.,.. cr.Kl.. *P :» * 37 Vi.'t. r, Sfi. s.. 23. i». c«lond«l 3« 1 3(1 Vi.l. c. 17. «. 42. S.

,

^'\ 'f-V a*28'?
"'" ' '""• *""'* K.* " '

» "
* .»" «™.^

i '\!.'vn «(:i
* fiibhoHV. Ptti/Hlon, 4 Butt. 23(H.

,. j ,

*-il..l HK .m ...thonty f-.r th.- pUintiffn : «.rf «"« MiKuiur ;
for Ihr ' ""^^

^'^J*''''
'
"'

different from the i>ro8ent iiwei'.' * nu r.

fmm^- Wmw^, wmm: 'k', ^V-^:
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hay in an old mail-bag. " The bag and the hay arrived, bi't the money
waa gone." In argument, TUchburne v. White,^ tried at (J uildhall by
King, C.J., was cited,' where the Chief Justiie held " that if a box is

delivered generally to a carrier and he anrnpts it. he is answer-^ble,
though the party did not tell him there is money in it." Lord Mans-
field said :

" '* This action is brought against the defendant upon the
foot of being a common carrier. His warranty an<l insurance is in
respect of the reward he is to receive ; and the reward ought to be
proportionable to the risque. If he makes a greater warranty and
msurance, he will take greater care, use more caution, and be at the
expense of more guards or other methods of security ; and therefore he
ought in reason and justice to have a greater reward. Consequently,
if the owner of the goods has been guilty of a fraud upon the carrier,

such fraud ought to excuse the carrier. . . . And if he has been ^M^ilty

of a fraud, how can ho recover ? Ex dolo main non oritur acltoy

In Gibbon v. Payntnn * there was framl. In Miles v. C(Utle ''' the

plaintiff was entrusted with a £50 note to deliver to the defendant for

carriage. Instead of doing so, he slipped it into his own bag of clothes.

The bag containing the note was stolen. He was ludd entitled to

recover for the loss of tlie bag and the clothes, but not for the note
;

since, in violation of his trust, " the ])Iaintiff thought proper not to

deliver the parcel to the defendants, but to deposit it in his own bag
;

thereby depriving Garbut [the owner) of any remedy he might have
Iiad against the defendants in case the parcel had been lost by them,
and ))ecoming himself a wrongdoer towards the defendants by depriv-

ing them of the sum they would otherwise have earned for the carriage

of the parcel." ^

The reasoning of this case, if soimd, is supersubtie ; the placing a £50
note of anybody's in a clothes-bag for conveyance may well be such
negligence as to disentitle the owner of the bag to recover. Hut to go
into questions of ownership at all or of the plaintifT's duty to the owner
is hazardous. The plaintif? had possession, or, in Lord EUenborough's
words in Rooth v. Wilson, an " interest in the integrity and safety

"

of the property, for which he was liable to answer over to his bailor,'

and this, and not considerations of tlie plaintiff's conduct previously

to the defendant's accepting the mandate out of which the claim arose,

is the corri'ct test to apply to ascertain his right to sue.'*

Oramje Counti/ Bank v. Brown ^ is like Alil&i v. (^atllc in its facts.

The plaintiff, a passenger by the defendants' boat—the defendants were
common carriers of passengers—bad with him as baggage an ordinary

travelling trunk containing a very considerable sum of money. The
trunk and its ci)ntents were lost. On an action being brought, it was
held that as a pa.ssenger the plaintiff was merely entitle<l to have his

' baggage " '" conveyed ; that tiie sum of money in the trunk could not

I I Sir. I4r>. In Mfdpiat v. McKown. 1 I.^i. K.^ji. 1>4S. tli. priiu i|.lr is iloiil.(c<l. but

iliix-uncluHion irt t'omn to thiil it in thv bt'ttir u))iiiit)n th.it IJii! niu-lcr would 1h' ri'.~|H)ii-

siblo for a tnink or ptircvi n-ociviMl i»ii biianl :i vcrts.-l vMthiiut iafuniialiim iis ti> itn

' imteiitM unlctut there ia noticu given itisilaiiniiiH rrs|»msibilily- I^tH? alsu Amyn v,

'iirrJ, I La. Roj.. MS.
.1 4 Biirr. 2;«)0. Ilumpkreysv. J'>rn,. I4S V. S. (41 D^ivisJ (illT.

3 4 Burr. 231)0 * L.c. L»2!W.

-• (i BiriR. 74:J. C]>. linnk i>l Ki-.ntuekyv. Adn)M Exprc.^n <•>: 113 V. ». (;U)t(.i) 174.

fi L.C., iipr Tmdal. CI,. 747. t | ». & aI.I. (12. S.t-«n/.-. 733.
« Strtrv, RAitni. S i.12. disiiunrovrH the trnnmilnof thcdwision in Milrtv. CiitlJi:

\> inVoiiil. (N. Y.)M.J.

lit As to what in " biij;Kftge- "'•' /'AlZ/m v. /,. .{ A'. »'. Hi/. C,,., I'.) 1,'. H. N. S. 321 ;

Tilfhburne
V. While.

I. 'attlv.

Ommji;
f 'oitnty

Bank

^m

Mr " «j"
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(tl) Where
del«y iw

brY<>nd

Hriddon v.

a. -V. Hy '

Taylor v.

O. ^. fiy. r„.

Conimon
nirrier'rtduty

to delivery

jnd('[X'i«lt'nt

of lime of

delivery.

be reaarded an bamage, and therefore the plaintifi couUl not recover ;

teZe hU cond/o? iS ^epre^^nting the trunk ""-VV^^X^JVllS
baggage, when in fact he was conveying a large portion of v ry ^ a uaWc

proiert;, was not fair ; for while it depnveJ the ,lolcn,lanM of th.

?ewMd they were entitled to for the carnage of »u,h |.r-,perty ,t

exZed the^carrier to greater r.»k» than he contracted to cnrnunter,

anS was only carried by him in so far as he was a v cfm to a deception

nracUsed by the plaintiff. If Mile> v. €Mk had been dcnded on the

Lound of the unfair enhancement of the risk, the dcc.on would

have been unimpeachable; for the law simdarly regards (..uut

actually fraudulent and conduct the effect of whul. « fmmlulcnt l,y

wiHully depriving the .carrier of his rights, though no actual d„bonc»t

'"''("rTh'^e—;"Vrrieri, not liable fordelay in delivery .risin, fr.n.

ciKumstances beyond his control.
i has been

The earliest . asc on this point, BrMon v. (,. A
. «V- ' "•. h»» "ten

referre.1 to the
" act of God." A heavy snowstorm olmt rue edtlc

defendants' line, and impede.1 the delivery of cattle, though cxtra-

r^narv e*^ " w.uld have enabled the delivery to have been made.

The""»rt held tba. extraordinary effort was not in the circumstance,

o be ex»«-ted from the company, whose contract wa» only to carry

withom .ielav and in a reasonable time under ordinary circum-

Btrnces
" This regards only that which is ordinary and does not

"'fuXTSl-t^'c^^of Taylor v. 0. N. R.J^C.,' .lelay took place

- through the ,«.glige«ce of another company who had .unning powers

„ve the defendant- line The countv court judge held the defendants

responsible, but the Court of fomm«« Pleas reversed hi, ,ie«s.on a. d

held ' that a common carrier's duty u, deliver safely has nnthing to do

with the time of delivery, which is a matter of contra.t
;

the hrs

duty cJ a common carrier is to carry the goods safely, ami the second

to drfiver them, anrf it would be very hard to oblige a earner, in case

,rf any obstruction, to risk the safety of the goods m order to prevent

delay His duty is to deliver the goods within a reasonable tin...

which is a term implied by law in the contract to deliver ;
as finda

,

CI puts it when he says ' the duty to deliver within a reasonablc

time' teing merely a term in««ft«,<i >.y l»l'»l/PPl"»t'';'V!'i;';'!, "

promise or duty ti deliver generally ' "
;
= and "reasonable tini »

meanured by reference to all the circumstances of the case, ttoldu »

V LC &D Rit. Co.' was a case of delay, where the county court

judge found " that the proximate cause of the loss of the goods was the

mproper condition in which they were packed and not the delay.

Had tte packing been proper, he would have had to hnd, as a (luestion

ir. Ht/.r,

TluimiH.,
.M : r,^* V /„ * ,V » H, Co.. 7 T,,,,,.. I.. K. 4„J

i Ml« :*42i5, (riwre i^ It Solitary m,«« -rfciu^.

1 The lu* of tlic I IliuM «t«tc» i« cio«r on thi« 1«™1
:
2 hiiil. 1

'

Co V. Fralo0. 100 t «. (10 Oltol 24.

1.. U,

, .N.-l!l

; «. 11.

,18"t8)*<I.. -I Kx. i>l-

(IIWB)!.. K. IC. P. 385.

feX/ r.'''"«-i-;W, ':, M. * (1. Ml. MK. A, to re»,o.i«Wo tini.-, »ec

r^ .', . I ....J.J. luaeil bv mobs or n Htnkc iii-<'oin

I/.. s:t4

intTmid.tHjn and violciKP. I.ut not tor Hif;'"""' "1" good^. (iiui, At. ii'i

18 .\m. »t B. 46 ; Cf
fi 9 y. ». D. 5H2.

Foruili V. PMird. 1 T. B. 27. A^^e, «!»
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of tact, whether the delivery was within » " reasonable " time after

the receipt.'

(7) The carrier is exonerated from his obligation to his bailor whore (7) Ooodi.

I he gcKKls are seised under legal process ; that is, if the carrier notifies
f;?g'3i',,Jj;,„,,

his bailor of the fact with reasonable diligence.*

This principle, common to the whole law of bailments, is treated

hen' for convenience rather than from anv prominence given to it in

this subdivision. When property in the hands of a bailee for hire is

demanded by third persons under colour of process, it lies upon the

bailee to satisfy himself as to the validity of the process and of the

demand ; and in the event of the process being bad he will not be

excused to lii.i bailiir by merely protesting against the demand and

then parting with the goods. " A person who would allow his own

pro|ierty to be taken from him under like circumstances and without

doing more to prevent such a result, or to repossess himself of it when

taken, could scarcely be called a prudent man." '

111 an American Htate case ' an attempt was made to hold a carrier Cacriir

liable for giving up goods to the sheriff on process, on its face valid, but
J,';|;j;™«,^

ultimately turning out to be invalid. The attempt was unsuccessful. .horiUon
" Whatever." it was said. " may be a carrier's duty to resist a forcible invHiul pro.

seizure without process, he laniiot be comjielled to assume that regular ","','^''"

process is illegal, and to accept all the consequences of resisting officers

of the law. If he is excusable for yielding to a public enemy, he

cannot be at fault for yielding to actual authority what he may yield to

usurped authority."

It is not a defence or bar to an action against a bailee to show when No defenic

he is sued bv his bailor, whether for conversion or for negligent loss
^.'.J;*;.",'^"

of the propertv bailed, that after it went into the possession of others
|j,,„,|y |,,,„,j

it was levied iipon under process against the owner. He should not «ith,that

have been negligent and parted with the possession ;
and then, per-

™^,7u"jct
chance, the sub8i:(|uent misfortunes might not have befallen. Yet po^ef.

if the iiropertv is back in the hands of thi- real owner, this may be shown

either as ground for discharge or at leasi in mitigation of damages.'

The case has also arisen of goods wrongly seized under legal process (i...«l»„f

as the goods of one man, while a writ has been in the hands of the
*™',»f

'"""

sheriff to seize them as the goods of their lawful owner ;
and it has been

hehl that the fact that they mi(/A( have been levied and sohl under an

execution against their owner, could not be given in evidence in mitiga-

tion of damages ill an action brought for the wrong by the true owner."

ir,-, » >. ;;.,/,.« I\,uali,.a Ry. r.... l h. T. (X. S.l.'i. .4 .imtnict lo ...rry i.<„«N

I.V ii Kiveii tniin d.irrt not timoimt to .t warranty that thi- train will arrive at a (wirttcnlar

hi.nr" ;„W V. Mfllnwl Hi/. Cc. L. R. 2 C. P. 339. Tliat a train arrivo. .evfral hears

late is i>rii«d Idci^ fvidfii.--- of unrc.i.sunable delay in earryniR goods, and denianda

...lilanati.,., : IW, r„ v. .ViJ!,„.d tt.j. C... 2,5 W. B. 383 In Xorri. v .So,..,,,,.,/,,

Fl',rUn t,,td It ,,v/.T" /{'/, I'"., II .\m. St. R. 3,'i.^. it waa held that where the delivery

,,f iiTishilite lieiiiht is delayed by an uniirwedenterl Hood, eonstituting an " ait of

C'hI men' lail'ii'' t i notify the , otisiiinor or eomtiKiiei' of the detention is not of itself

le-aliseiiee reiiderioB Ihe ea'rrier liahle. ;'„,(, HIW.
,. , -,

In.l, ISI. Inliihitioti hy the military aiitiiorilie- -ilso alTords an e.vuse; /A-O'" v.

Illii,

ft'</j' ii< . HI,,):

M 111. r*m.

iZintSalt U,f,mli:,.. 123 N. V. .".T, 211 Am. St. K, 7IS, 72:1.

. Il,lmil. dr. Hd. Co., 11 .\m. St. R 4711.

Ii'irri r.r,SiT taken, i'lie OTriir-

11. Cji. story, K.|. -lur. i MO.J ,t w??.

.ail

liiit to fulf eoniiiensntie
ed of thedainimea ; and he can neither he dejirivi

of the wrongdoer, aa by an onai ptcd offer to retam the
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(H) In cvrtnin

olifum-
t»nrpii where
ha haa glvrn

notice.

Smilh V.

Home.

Forvnrd v.

Pitlard.

Nir/uJm,

WUl'ni.

Notice as i\

form of

H^HH ial

iu'i'e[>l&iicv.

Jjffnon V.

H'JI.

Lufd Ellen-

boroiigh'ti

vH>w of tho

law.

By
there must

{«) The cimimoii larrmr may not ho liable at rommiin law where he

haa given a notice which in communicated to the cuatomer, that he will

only carry goiiilit under certain conditions set out in the notice,

iubiequcnt changes in the law a notice is not sufficient

now be a contract."
i t o i u ^

"The doctrine of notice," says Burrough, J., in bmUh v. none,
" was never known until the case o( Forward v. PiUard.' which I argued

many years ago. Notice does not constitute a sjierial contract
;

if it

did it must be shown on the record ; it only arises in defence of the

carrier . I lament that the doctrine of notiic was ever mtriKfuceil

into Westminster Hall." Forward v. Piltard was dwidcd in 17M, and

the decision was iin«in»t the carrier (though not on the point of iiotlrc).

In IWU NichoUim v. Willan ' was decided in the King s Benc-h.

The action was on a carrier's conmiou law liability for tho loss of goods.

The plea was Not guilty ; under which it was pr.' I that the dclemlants

had Bome time before put up an advertisement in i iicir office at Notting-

ham limiting their liabilitv for goods above the value of t» unK'SS the

goods were insured. Lord Kllcnbi.ix.ugh. ('..!.. said' the practuc of

making a " special acceptance
' had prevailed for a long time, and

" there is no case to be met with in the bonks in which tho right of a

carrier thus to limit bv special contract his own responsibility has ever

been bv express ilecision denied."' Lord Kllcnborough, rJ., hen'

treats ii.ti. . ^^
"'

,irid
' special acceptances " as identic'al. Morecvver

in KrtirM V, Kvv/cs'rm . " ill the note to Smitkcnlcn ra»e ;
" m f.'i*»"» v.

Pamh.n "' by Yates. .1 . , in Mone v. .SVuc .
" in (Viricy v. Wi.i/n>i#»«i»,

bv Lord Kcnvon, t'..l .," the validity of u special acceptam'O as a Umita-

tion of the I'nrriet's common law liability was distinctly rci'ogiiised :

Mvi the iwognition carries back the law of the subject to a very early

^^>tice, a.s a form of special acceiitaiee. we must conclude from the

dicttm of Burn High, .1 to be of much later introduction than the

special conn It of acccpti^nce, though the distinction may have beeii

only b. twcci! an expressed and an implied term in the contract of

carriati- V c , whatever the earlier view, at the time of the judgment in

Nichobim V. Willar," any distinction that may have originally b«!n

drawn between notice and special acceptances had been abandoned.

In 1816 Lord Ellenborough, C.J., in Loeson v. Woft," again tneated

" notices " and " special acceptances " as indistinguishable, and

operating as contracts. " If," says he, " this action had been broug il.

twenty }c«rs ago, the defendant nould have been liable, since by t!ie

iiiK it t<> lie ,tub*«-.(i»ciitly taken im Iciiiil i>n>rsH m Aw niCM If^'Ur
lirojierty.

there ha* boen n H«le before «uit brought, or lepil prweM iH».ied aKHmMt H"- own«r

favour of -omt- i>^noo '.thfr than tho wronpdoer : Um"^" "• »*'*«'*- ^* "'""

(N. Y.j37it.

1 Tharogvjd v, Mar'h. *iow (N. P.). !<»-'. _ , _
« TheTw^ Act. IMM (

ll(ieo.rV.& I VVill. IV. ..»«). :• * Ttt.mt I4«.

4 IT K •''1 In thr i'^oasreiiorwH thfTpisniiaihiflion tolhc jxiint.

5 .1 &i«t. .Wt. <V IMenh'uny. HfnH^lt.4Vr^,^i'{Kx.),:H.^n'T^iT»\^Am.l^.,•^•^

H L.e TilX ^ '**' ""••""' *' I'itcku-oud. STauiil. 21)1.

s i(.V.. Rfp. S4a: "
It ia tfood poHty lor him who tikkei* »ny (['v^is to kc.'ii. U) t^ik.-

them in H

the IwHt Y

that he "imll iiw. -.« - , ,, , i _, „™
Hti'h or tho like imiimer, or olhrrwiae he may be charged by hi* ^wwwl «oe^«»ct

to 4 Burr. 2301 "
J J "**',; ' v ' p^ i ««

13 Peake (N. P.). K^K '' ^ E.i«t. 507. '* 1
St'^k. (.N. P-) \m.

(.V. Rfp. S4 a : " It ia tfood poh'V '"' ^'i'" *'''" "^'^ "''^ *?"""'' '°
,
''' "^V

iHix-ci«l manner. mJ. to keeii tht-m »» he keepa hia owi. R' •i» »r U) keey ttw-m

t he *-an at the peril of the imrty ; or if th- y happra 1<> b<- nUijen or pwloiiiwl,

>fljmll nut ttiiorti-r fr,r liicin ; frr he wh-j =-t:-, —tli =^—ri .-.-.^t! tis tsi= Jifim n
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mmiuiin law a carrier ii liable in all cases except two, where the loss is

occasioned by the act of God, or of the King's enemies using an over-

whelming tone, whirh iiersona with ordinary means of resistami!

cannot guard against. It was found that the common law imposed

upon carriers a liability of ruinous extent, and, in consequence, oualifi-

cations and limitations of that liability have been introduced from

time to time, till, as in the present case, they seem to have excluded

all responsibility whatsoever, so that under the terms of the present

notice, if a servant of the carrier's had in the most wilful and wanton

manner destroyed the furniture entrusted to them, the principals would

not have been liable. If the parties in the present case have so cim-

tisttcd, the plainlifl must abide by the agreement, and he must be

taken to have so contracted if he chooses to send his goods to be carrieil

after notice of the conditions. The question, then, is, whether there

was a special contract. If the carriers notified their terms to the person

bringing the gocnls by an advertisement whicH, in all probability, must

have attractcil the attention of the person who brought the goods,

they were delivered upon those terms , but the question in these cases

always is, whether the delivery was upon a sjwcial contract." 'I'luH

may be ti'rme<l the high-tide mark of the doctrine of notice. The

case was at iVini /Vim, and the views enunciateil seem never to have

obtained general acceptation amongst judges ; indeed, in no other

case is the cflect of a notice stated with similar uncompromising

thoroughness.

.\l the beginning of the nineteenth century a noti(^c communicateil "«'«>'

is treated as evidence of a contract; nevertheless the law had V'«- !,i"'j,%''„"Zl

viously been differently stated. Thus, in Hide v. Proprietors «/ the ,i,,„,, .v,„.,.

Trent and Mersey Ifavigatian,^ in 1793, Lord Kenyon, C.J., said :
riiim.

" There is a diflerencc where a man is chargeable by law generally anil Url
^ ^

where on his own contract. Where a man is bound to any dutv, ami
J^!^""il„

chargeable to a certain extent by the operation of law, in such case |„„.

he cannot bv any act of his own discharge himself. As in the case of

common r n^i :ra, who are liable bv law in all cases of losses, except

those arising from the act of Ood, or of the King's enemies ;
they

e«nnot discharge themselves from losses happening under these

circumstances by any act .if their own: H' by giviig notice, for

example, to that effect. But the o-e li

IS chargeable on his own contract ; ik.erc ]>

thinks tit."

Htill between the view of r.rf)rd K!' .ibt.

Kenyon there is no necessary contrariety,

a notice communicated as evidence of a c
the notice. Lard Kenyon requires that

part of a special acceptance. The difference between th(

most often resolve itself into an imiuiry as to th"_ amount of

evidence bringing home the fact of the not .' "/o.-d Ellen-

borough's view would be satisfied by requiring that th" , .nsignor

iwjht lo h»"e kmjwn of the notice and its contents at the time of con-

•igning the goods ; Lord Kenyon would requir" evident, nit he

^ictually did know ; yet evidence might be given (as, where thi - '•< ;

wiltal abstaining from becoming acquainted with the teinis of a no<i> u

---; iit-,!s niisles4J=i= th*^ cayrier) which would bind the conHionor to the

terms of the contract embodied in the notice, though he were in fart

1 I E»p, {N. P.jan.

utherwih*! where a nian

mav i^uality it as he

I'.'h and that .' LordMi«le"f

„a ••lllenbo™;'.: i reals ;;P^«";;,';,;;'

'liTac'. on *!;e ' dsis of ,.,„|yf,.j,,„d.-il

*. notice dho.ii 1 lorui »•>, U>nl

woe 11

1

'tiir.m«(i.
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(ViliciRm of

Ihfkwin
llcll'H Cum-
liii-ntarit'ii.

KlTcctual

noliie to he

Itrvicw of

tllCI'llHrM.

iinonnt o( the trniu of it. Wlnlc in l-onl EII«'iilM)nmnh'« point at

view knowleilde ol the noli, , wmilil not nnntariln afleit the coiwignot

with the ternin of it.' For »iiMU' time, at »ny rate, efleit wa« given to

the broader interpretation of l.i.rd Ellenlmrimgh, and the mere puhlica-

tion of a notice came to be looked on an ;»fiMii /orie limiting liability ;

and it grew to be the [revalcnt opinion that a carrier might ri'ntrict hia

liability by a notice—that is, if brought home to bin employer -even

though that notice waa general ami not luHicierit to conatitute a

apecial contract. Ho non-eBsci.iial in pi lice wan any active aaaeiit

on the part of the consignor to crcal. tli, binding agreement, that it

wai, and remained, a matter of doubt titid pontniverRy whether the

notice operated by creating a limitation through the mere expreaaion

ol the will of the carrier, cir by the opration of the assent of the con-

signor creating a com rait between consignor and carrier.' The

reault of this uncertainty was very fruitful in litigation.

The effect of the state of the law a« to notice on the terms ol carriage

is thus stated by a writer of high authority : ' "Of the extravagance

into which this doctrine of notice has run, and the distracting questions

which come t(, be involved in it, the ncw»pa|iers and the books of

English reports arc full. One carrier frees himself from responsibility

for fire ;
* another, even from the common responsibility of the con-

tract for negligence.' One man is bound by a notice which has ap-

pared in a newspaper tint he has been accustomed to read ;
* another,

because a large board w, stuck up in the coach office ; ' while a third

is freed from the effect ol the notice in the office because handbills were

circulated of a different import." Then it is said, What if he cannot

read ? ' or if be does not go himself, but sends a porter, and he cannot

read ? or what if he be blind, and cannot see the placard 1 And thus

difficulties multiply, the Courts are tilled with i|uestion8, and the

public left in uncertainty."

One great safeguard there was. " effectual notice " was in all cases

necessary. " The rule of law might be superseded in the particular

case by a special contract, since modm el c<mvenlio vincunl legem ;

but then such special contract must be proved ; and whether it exists

or not is always a question for the jury." '"

The decisions upon the fact, anil the effect of noti.e and what acts

or neglects avoided it, were conflicting and embarrassing ; a review ul

some of the principal will be sufficient to indicate the course and

tendency of them.
«. In Beck v. Emm " a cask was delivered to be carried by the defend-

ant's waggon, and nothing was said about the value. While on the

road the cask was perceived to be leaking, and the waggoner, though

told, paid no attention to its condition, so that the contents—brandy—

I'p. IKT MellLli, 1,.J., /'..rt.r v. S. K. Hy. r '„.. 2 C. P. 11. 423. ,-it,il (...-(. !«l(l.

« Sio'lf'JKaniu V. Limr: * l'. H). Co.. 4 H. A N. 327. IVr l-nrd Wi-n.lryJ.ili-.

/'iitv. A'orl»ao#oni»»irf ffj r.i.. lOH. 1. C 473..')-4
,. „ -

,

s 1 Ml, (.'onim. (7tlilJ.)iV13. ' -Morinj v. TiiifJ, I .Murk. (.N. 1 .) ...

s Li«.o.v. «o«. IStark. (N. P.)ISO. ' IhiJ

7 Cfortv. Oral/. 4>i,p. (.N. IMI77. " CoM.n v. «,*,n. 2 1 «iu|i. HIS.

u A penton who cun n-iui. iiml hi-ihIi, ,i wrviint wlu. iiinnot read tu sign ii i *""*

note under sec. 8 of the Railway anri (Jiiilal Traffic .\,1, IS.M (17 A IS Viet,

in in the aame iioaition hh if he hud Nigned the note hillimlf :
Kirbtj V. U. II

.

I8L.T.(N.S,)0.W; fori™>i«v.«. ir. J(y.(V..3«I,.T.(N.S.)S.'.l.

!• Pet Lord Ellenlioroiiiih, C.J., Ktrr v. WUh: 2 Stark. (X. P.) .TU i U M. * .'i. '.M

/)m,v. H-.7,',i».2Wart, (N. P)27n,
11 IOKaeI,244. Cp. Hi/wn v. /*r,,»inM, 3 fallip. .'i27: /^lea v. Fr.,wo"l. 4 taniii

40 i
yj.Vfcll V. Willan, 2 H. i Aid. XAI.

,",,. ( .

Ill I.
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were lost. Th«> comlui't of the wa({f(onrr wai tliui n«Kl>f(^»<'^ <'' t^**)

grouett cbftraetvr, nuch u would havn flxe<l t'veii a gratuitous Imilee

with liability ; eoniw4|UPntly he wan helil aiiNWirablp.

A mure difficult point aronw in i>t'i v. WatrrhnuMf.^ A itilvontmith '--wv,

at Exeter ilelivered to the dcfendant'ii undpr-b<Hik-kcei>«r, at the nmil-
'* '""*•""'•

coach office there, a brown-paper imn-cl, encltwing two hundrml
guineas, and addressed to London. The umU'r-book-keetier knew tht*

value of the contents, yet he bwtkt^d it, sif^ned a receipt for it, and
caused it to lie put in the banker's bag for greater safety. The parcel

was lost. The carrier had jpven a sjtecial notice, (iibbs, *'..!., ruled

that mere knowledj^c of the value did not waive the notice. His
ruling was affirmed in the Court of Kxcheijucr. The deciNion of the

Court of Exche(]uer does not place the case sn high as woiilil apiH^ar

to be possible from other portions of the report ; where it i* expressly

said to be" proved that the hook keener knew the value "of the rotitents

of the parcel. In giving judgment Thomson, (
'. B., says :

''
It ap|>earH •ln<lKin«nt nf

that the book-keeper might have inferred that this parcel was one of |^'''""'""'•

value, but nothing was ditttiiu-tly said about the actual value, nor did

he undertake that the notice should l>e diH|H>tiHcd with. He did not.

therefore, warrant its safe conveviince ; and on that ground we think

the direction correct." Thin decision is correct on the ground put by
the Court of Kxche(|uer ; nor less so if the facts were uh stated in the

report ; since an under-book-keeper canTiot he entitled to vary the

published conditions of his master's business.' That the decision must
not be carried father than this mav be gathered from the case of

Bottenham v. Bennett in the same Court ;^ where n valuable bank /W nVm v

parcel was sent, which was usually carried liy the coachman in his ''""""

side-pocket. When the coach arrived at its dent [nation the book-

keeper unloadetl it, received the way-bill, took two parct'JM out of the

front seat of the coach, but did not in<|uire for the plaintiff's parcel,

since it was usually carried by the coachman (who on the day in

question was intoxicated) ; from whom he, therefore, ought to have
asked it. The judge left to the jury the question whether there had
been gross negligi-nce ; and this they found. The Court refused to

disturb the verdict, being of the same opinion ; in which circumstances

the fact of the notice did not exonerate from liability.

An effort tv) distinguish Hodenham v. Btnwtt was made in Hatmn H-iUm v.

V. DonovnUy* tirst, on the ground that the dcfendant'M book-keeper had '*"«"'""

knowledge of the contents of the lost parcel. In that view it conflicts

with Ijevi V. Waterhouae ; since there the Court lai<l stress on the fact

» 1 Prill' (Kx.). 2m).
> Slim V. G. N. Jiy. f -.. U C. B. (W7. Vy. i'utft v. (!. \. Kg. Co.. Ir. R. 2 (.'. U

22K ; anil Andrraon v. Vh^rraHd lltJuhaul Ay. Co., 4 It. V. L. K. 4».^

3 4 Prico (Ex.), 31 : foirnelt v. H'itlan. B. & Aid. M. Th«'«- <-hm-h ji" tn"!"'*

that noticet! wen- introdmcxl to protect thi- uarrH-r only from I'xtraorilinHry fMiitc ur

frum hU respom>ibJlitv an insurer, und not from tht> t'iinHei|ut'n<TH nf tin- wunt of dm-
iind onlmiiry |H>rsimiu ture hikI rliligfrnf ; itiit in Hn^Iund it Unn Ikvii ln-ld that r-nili

notieen niiiy bo uited to nrot<Kt the carrier frnm the itt-ght^'nre of hih wrvantit : Uinlun
\ . />tWm». 2 W. B. Wit : Fttk \. NitrthStaffimLfkire Ry.Co.. 10 H. 1-. V. 473. 4!t7; Man-
rheatfr, Shrffieid. und LinrUiMhire li'j. Co. v. Rwicn, » App. t'n». 703. S(f fur as th«-

«t«t«ineiit in 2 Kent, (.\inuii (MW, is contniry lo thix, it dwH not exprens torrtt tly t hr

KngliHh Ihw. though it is in lUTord with the American deii«ions : RitUni'id Co. v.

Lockwood, ITWnll. l'. S. 3r)7: li:vrpo>iHmHirviil IVeM'rn SUiimCo. v. fhrnix inimr'tiicc

t'o..I29U.S. (22 iJRviH) 3»7. 439- Mr. Bellconlend«, lCom»i.(7th«l jSOl-.-iO.-.. that ii

iiolitT nhoidd not hvhiI to excuw! the iiirrier imleax he nhowM « MiteeiHl H);rcenie))t to that

I'fTect, or evidenco not ineruiy of nolicu but of itsM-nl lu it. I'lml. I*fi7.

4 4B. A Aid 21.

^mjj^
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that the book-keeper did not "undertake that the notice should be

dispensed with." ' Thus knowledge merely was meflectual to charge

the carrier. Secondly, " it did not appear that the plaintiffs knew

of the notice." = As to this the report in Bodenham v. Bennett

says

:

' " The learned judge stated to the jury the common law

liability of carriers, and that they might stipulate to restrain it

by notice ; that they had given such a notice in this case, and

therefore the question was, whether there had been gross negligence

in the carrying of this parcel." Thirdly, " the Court thought that the

parcel was carried beyond its destination, which would make it a ease

of misfeasance." * Keference to the report will show that, though the

Court inclined to the probability of this view (which was in fact the

correct one), it was not the view on which their judgment was based.

Indeed, it must have been considered immaterial, else it would have

been left to the jury, hatson v. Donovan was decided by the majority

of the Court on the ground of a duty to inform the carrier of the con-

tents of the parcel, failure in which was equivalent to fraud, as in the

ease of Gibbon v. Paynton.^ A second ground of decision was—that

the conduct of the defendant did not amount to gross negligence, and

since the carrier's liability was limited by notice, he was not liable for

less than this ; as the case was decided on the first point only, much

stress was not laid upon this second point. As to the first the view of

Best, J., which seems the sounder,' was that there is no obligation to

communicate to a carrier, unasked, what the contents of a parcel are
;

since if he makes inquiry he may either know and take what extra

precautions are necessary, or, being misled, if losa occurs, may be

exonerated on the score of fraud or m: onduct.

The facts in Marsh v. Horne ' were the same as in ietn v. Water-

home, and there was distinct knowledge on the carrier's part that the

value of the goods exceeded £i)—the limit in his notice. The King s

Bench, following that case, adopted the rule that mere acceptance with

knowledge of value on the carrier's part is no waiver of the condition

in a notice communicated to the consignor.

In Brooke v. Pickwick,' in the Common Pleas, it did not appear

that the plaintiff was apprised of the carrier's notice limiting liability,

and he was therefore held entitled to recover against the carrier under

the common liability as an insurer. The case is interesting for an

expression of opinion by Best, C.J. ; ' " I wish, therefore, that these

notices had never been holden sufficient to limit the carrier's responsi-

bility. It is too late, however, now to hold that they are without

effect where the customer is distinctly informed of their existence.

But, though the judges have holden that they will, in such a case,

exempt the carrier from his common law responsibility as an insurer,

it has never been decided that they will excuse him from the con-

sequences of gross negligence. If the jury find that there was gross

negligence, and they could not find otherwise under the circumstances

of this case, the trunk having been lost at midday, it is immaterial

whether the carrier has been apprised of the value of the article °"">*-

He must have supposed in the present instance, from the size of the

1 Icriv. H'iiIitAo««p,1 Price (Kx.), 285.
,t. ,oo

2 Per Baylcy, J, 4 B. i Aid. 40. ' * "1™ (Ex.) 3i.

i Per Bayley, J., 4 B. * Aid. 40 : whereas Baltm v. Conoran ' w«» a cane ol

ncgligenceonly. notofmi»fBa»anee,"perBaylcy. J., 35
,. n B »-.,-.

« 4 Burr 2298. « Crouch V. L. 4c X. W. Kg. Co.. 14 C. B. 2.K).

7 (1826) 5 B. t C. 322. • (1827) 4 Bing. 218. • L.e. 223.
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trunk and the condition of the passenger, that it was worth more than

£5 ; and where is the line to be drawn if passonKers are always to

disclose the exact value of their luggage ? If would be dangerous to

extend to cases of gross negligence the doctrine of modern law, that a

carrier is not liable as an insurer where he has given notice to limit

his responsibility. ... I must continue, therefore, to retain the

opinion I expressed in Batson v. Donovan till the twelve judges decide

I am wrong.
'

The same Court subsequently decided ^ that a notice, that the pro-

prietor of a general coach office will not be responsible for the carriage

of parcels of more than £5 value unless entered as such, will not avail

the proprietor of a coach who takes a parcel from the office, unless it be

otherwise shown that he is connected with the office ; and, further,

that the carrier's agent telling the female servant of the owner of a

parcel that it ought to bo insured is not a sufficient notice of the limita-

tion of responsibility ; and that where there is notice limiting liability

for one journey it must be held to apply to the return journey.''

In America the law was somewhat differently construed, and con-

tinued to adhere more nearly to the old common law strictness of inter-

pretation. The rule laid down in the American decisions is expressed

by Nelson, J., in Neiv Jerspy Steam Navitjatinn Co. v. Merchants Bank :
•'

"He [the carrier] is in the exenrise of a sort of public office, and has public

duties to perform, from which he should not be permitted to exonerate

himself without the assent of the parties (concerned. And this is net

to be implied or inferred from a general notice to the public, limiting

his obligation, which may or may not be assented tn. He is bound to

receive and carry all the goods offered for transportation, subject to all

the responsibilities incident to his employment, and is liable to an action

in case of refusal. And we agree with the Court in the case of HoUister v.

Nowlen * that if any implication is to be indulged from the delivery

of the goods under the general notice, it is as strong that the owner

intended to insist upon his rights and the duties of the carrier as it is

that he assented to their qualification. The burden of proof lies on the

carrier, and nothing short of an express stipulation by parol or in

writing should be permitted to discharge him from duties which the

law has annexed to his employment. The exemption from these

duties should not depend upon implication or inference founded on

doubtful and conflicting evidence ; but should be specific and certain,

leaving no room for controversy between the parties."

We are now in possesion of the doctrines of the common law on

this point of notice by carriers, limiting or exonerating them from

liability. They are become of the less importance by reason of the

legislation that was found necessary to obviate the abuses which grew

from them, and which resulted in the passing of the Carriers Act, 1830,

regulating the conditions of land carriage. The detailed consideration

of the provisions of this Act must, however, be deferred until we have

dealt with other prominent general considerations applicable to the

law of common carriers, and are in a position to follow out those more

special branches of the subject having exclusive reference to land

carriage.*

}fnrkti>i V

ft.7cyv.

ihfue.

I.iw in

America.

XiOsun, J.,in
Neu) Jrrnty

Slenm Nnri-
f/ution Vo. V,

Mirrhnttl^"

Bunk.
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as to land
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Act, 183<Kll
(leo. IV. & I

Will. IV. c.

08).

MacUin\. IFoferAoiM.'. (1828) SBing. 212.
I RUty v. Home, 5 Bing. 217.
•> 19 Wend (N. Y.). per Bronson, J., 247.

3 6 How. (U.S.) 382.

Cp. Cok V. Goodwin, l» Wend. (N. V.)

» PoW. y|8.
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Deliveky.'

Various Great part of the (Hfficulties whii-h arise with re<;aril tci tl-c law

"'""i*""'"''"""
regulating " delivfry " are due to tin- ambiguous sifiuificatinn of the

(it'll vory.'^'" term. Delivery, in the sonae with which we are here conceriu'il vvitli

it, signifies the transfer of the poasession of goods. Delivery, licsidi's.

signifies the passing of the property in a chattel, as in Dixon v. \ ntrn,'

where Parke, J., says :
" Where, by the contract itself, the v»'n<lor

apjiropriates to the vendee a specific chattel, and the latter tiirrvby

agrees to take that specific chattel, and to pay the stipulated price, the

parties are then in the same situation as they would be after a delivery of

goods in pursuance of a general contract. The very appropriation of

the c battel is equivalent to delivery by the vendor, and the assent of

the vendee to take the specific chattel, and to pay the price is eouivalent

to his accepting possession. The effect of the contract, therefore, is to

vest the property in the bargainee." ^ Delivery is also spoken of as the

correlative to the " actual receipt " necessary to give validity to a parol

contract for the sale of chattels of the valua of £10 or upwards by

virtue of 17th section of the Statute of Frauds.^

Delivery, so far as it need be considered here, is of two kinds :

I. Delivery to the carrier for the purposes of the carriage.'*

II. Delivery by the carrier when the carriage has been completed.

It is only between these periods that the special liability of the

common carrier exists, commencing so soon as the common carrier has

possession of goods for the purpose of carriage and terminating when

his duty to deliver them on tne completion of the transit has lieen

discharged.

Generally speaking, slighter evidence is sufficient to (harge tiic

carrier on delivery to him than is required to discharge him when he is

to make delivery on the completion of the transit.

I. Delivery to the carrier.

In one sense it is the reward that renders the carrier liable. As Sir

Edward Coke says, the carrier " hath his hire, and thereby implir-itly

undertaketh the safe delivery of the goods delivered to him." ' This,

as we have seen," must not be construed that unless a reward is fixed

1 Sale of Ciooils Ai-t, 181)3 (.50 & 57 Vk-t. c. 71), }iart iii.,Mj=. 27-:i", wl'm- »1k> -tiilii-

tory rules a*i to delivery arc set out. Byu. tf2" Delivery " ine;inM voluutary truii>IVro!

ix)HHeHMinn from one pertion to another, (.'p. I'uUix'k, On PuBse-ision, 43-4l>, 57-77 ;

2 Kent, Comm. 4W-509 ; 2 Parsons, Contracts {8th ed.), 175-203.

a 5 B. A Ad. 340.

3 Cp. HcUbull V. Hifkmn. L. R. 7 C, P. 438, 460 ; K>mp v. Fi.lk, 7 Api). Ca^-. ..7;t.

58(1. Frayano v. Lowj. 4 B. & 0. 210; uImo note 28 R. R. 220, i»f the HulMeiiiiciit

eaHcs. Willin, ('ontnut of Sale, 38.

4 20 L'nr. II. o. 3, «. 17, in repealed by the Sale of GoodK Act, 1803 (.VI & r>^ \m '..

c, 71), Nchcd. ; ». 4, re-enaetn it with some aLiendmentH. What cnnstituti-n a<(T]>taiiii-

under the statute in crmsidercd in I'tujt v. Morgan, 15 Q. B. 1>. 228, iind Tu;/t"r \.

Sinilk, (1893) 2 Q. B. (15. Another attpcct of delivery is to he found in M'inio,- v.

Mmn, 7 T. R. «7 ; Ooodall v. Skelfon, 2 H. Bl. 31«, where in a note caw on dclivci y

are f^roujied in three vlasseB—(1) What delivery is suftieient to complete the ctunrai i.

BO aH to pit-sM the projierty to the purchader. (2) What dehvcry is t.utticic«t In d-fcit

the right of slup|iage in Immitu. (3) What delivery ix sufficient to coii>.lituti|^ iti

acceittance of i^oods under the Statute of Frauds. Hibbert v. t'arttr, I T. U. 74.i.

Benjamin. On Side (4th ed.). 670-705 : Orice v. Hichardnoii, 3 App. fiic 310; \\,yu<d

V. AtrkiHon, do. i(y. Co.. Am. St. R. 504 ; and a note at 511, " To whom carrier m^iv

lawfully deliver property." For Pla^e of DcUvery. see 2 Kent, Conim. ."»0.'>.

5 5*V&57Vict I' 7l,f>.32. Delivery of goods to thecurrieris/jriwiw /"C*'- a delivery

of goods to the buyer.
fl Co.LitI ROa; DnlKtunx. Jmson.WA.'R.a.ym.^. ' .4«((?, 7t'. t it. -. K7-'>.

Delivery.

I. To the

currier.

II. By the
carrier.

I. Delivery
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I)C'fc)R'lmii(l the carrier i» not liable. The public profpssioii of tlui

carrier and urceptance nf the goods for carriage will cn-atc the duty to

carry thetTi in accordance with hitt proffssion. Hence, with eijual

accuracy it may be said that the carrier is liable by reason nf his pro-

fes-sinn. or i>y reason of the reward ;
' because the law iniplie.s the

reward from the exercise of the profession. The carrier must carry for

H reasonable amount ; and if the person desiriuj^ his goods to be carried

averH and proves his readiness to pay a reasonable sum for the carriage,

no ai'tuiil tender of the money in needed.* Neither is it necessary that
the (onipensation should be a fixed sum. It is sufficient if it bo in the
nature of a ifuantum meruit enuring to the bene5t of the carrier.-' The
acts tn Ite done by both parties—namely, the receipt of the goods and
the payment of a reasonable sum for their carriage—;ire contemjM)-
raudou. acts, the carrier being bound to receive the gomls on the

money being paid or tendered, and the bailor t<j pay the reasonable

an- unt demanded on the carrier's taking charge of the goods ; arul the
case of Hawmm v. Johnson ' clearly shows that, *' whenever a duty is

cast on a party in consetjuence of a contemporaneous act of payment
to be done by another, it is sufficient if the latter pay, or be ready
to pay, the money, when the other is ready to undertake the duty." '

As soon as goods are accepted for the purpose of carriage, the
liability of a common carrier attaches. He may in some cases receive

j,'nods to warehouse preparatory to the transit ; as he often holds goods
as warehouseman after the completion of the transit. The test question
in these cases is whether the goods are received for deposit in the
custody of the carrier as a mere accessory to the carriage—or whether
they are in his possession for some independent purpose. In the
former case the carrier is liable as common carrier ; in the latter, only

as bailee for hire.* The carrier may also give notice, where the goods to

be forwarded are within the Carriers Act, 1830, that he will not be
responsible for loss unless an additional sum is paid. If the owner
refuses this payment, yet leaves the goods, the liability of the bailee

is that of a bailee for hire,' and not that of a common carrier. If he
makes the payment the liability becomes that of a common carrier.

The carrier is only bound to convey goods he has room for in his

carriage,® and which he can carry with security,* and holds himself out

Atniinii'iii

nirrier is

Imiind to

rwtjivo »nil

ciirry all

K'XHUotTiToil

wit hi II tliti

limiNofhiH
[imfcMttinn

Hnd to curry
them fur »

ri'iMoiinhh'

ri'wnrd.

WhPD
liiihility

(ittiU'hoM.

New Jcntij/ Stcnm Navigation Co. v

H.), 760; G. W.Rij.Vo.

1 Cwmh V. a. X. Hy. Co.. II Ex. 742
M.rehant^' Hank, (> How. (U. S.) 344.

3 Pirklord v. drnnd Junction Ry. Co., Dowl (Prdc. d
V. S>iiloH, L. R. 4 H. L., nor Blackburn, J.. 237.

3 Cilizeni' Bank v. Nantucket d:, 2 Story (U. S.), 10. This ca«c i» valuable on
iccoimt of nn esoowlingly elahorat* considered judgment of Story, J., on the nature
,in(l extent of the ohli(;ations of common carriers.

I I Kivst, 203 ; Levy v. Herbert, 7 Taunt. 314; Walerhouse v. .Skinner, 2 B. & P.

447.
s Per Parke, B., Pickford v. Grand Junction Canal Co., 8 M. A W. 378.

a Maring v. Todd, \ Stark. (N. P.) 72 (see the remark on this case and on Hoi's v.

Juhn'mn, fi Burr. 282.1, where Lord " -Id, C.J.. Ih reported as Huying. " It in im-

IxMHihlo to miiku H distinction bet •oHarfintjfr and a common carrier. They
Ixith receive the goodrt upon a contrn ^very case against a carrier i« like the same
rase against a wharfinger." in 2 Ken . ..uaim. 600 n. (n) ); Hyde v. Trent Navigation
',}., 5 T. R. 38t>: Rnskelf v. Waterhoit<ie. 2 Stark. (N. P.) 4tJl ; Camden Kd. Co. v.

IS.lknap, 21 Wend. (N. Y.) H.Vt. Ante, 836.
T Wyld V. Pickford, 8 M. & W. 443. See per Parke, B., Fowlfs v. G. W. Ry. Co.,

- Ex. WtJt.

s Per Best. (IJ., Riley v. Hornc, .1 Bing. 224. Ex parte Robins, 7 l>owl, (Prac.

('a«.)i>(Hi: Jaek^imv. Rogers. 2 Show. {K. B.)327.
« EdwmU V. Sherrall. I East, fi04. where Lord Konyon, ('.!.. said :

" All fho circum-

M.mr'e.'t and urgency of the case uhould havo boen disclosed lo the boatman at the time,
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to carry.' In case of dispute, the onus probandi is on the plaintifl to

establish that the person sought to be charged by him is a common
carrier on the ground that the goods conveyed by him are within the

true nature and extent of the business in which he holds himself out

to the public as engaged.^ Yet the carrier is not in every case bound

to receive goods tendered to him for carriage even when his profession

is to carry goods of the description tendered. A condition is super*

added that the goods tendered to him must be fit to be carried in the

ordinary course of business ; and, if they are not in a fit condition with

reference to the ordinary requirements of business, the carrier has an

absolute right to refuse them until they are tendered to him in suitable

condition.*

The principle of what constitutes delivery to a carrier is thus stated

in a work of authority : ' " While it is the undoubted general rule

that the delivery, to bind the carrier, must be made either to him, or to

some one with authority from him, or who may be rightly presumed

to have such authority,* it is not to be understood that it is not

subject to such conventional arrangements between the parties as they

may choose to make in regard to the mode of delivery, or that it may
not be varied by usage or by a particular course of dealing between

them. ... If, therefore, the parties agree that the goods may be

deposited for transportation at any particular place, and without any

express notice to the carrier, such notice will be a sufficient delivery
;

and proof of a constant and habitual practice and usage of the carrier

to receive the goods when they are deposited for him in a particular

place, without special notice of such deposit, is sufficient to show a

public offer by the carrier to receive goods in that mode, am! to con-

stitute an agreement between the parties, by which the goods when

so deposited shall be considered as delivered to him without any

further notice. Such a practice and usage are tantamount to an open

declaration, a public advertisement, by tiie carrier that such a drliver}

should, of itself, be deemed an acceptance by him ; and to permit him

to set up, against those who have been thereby induced to omit it, the

want of the formality of an express notice, which had been thus waived,

would be sanctioninfj injustice and fraud."

Then comes the question on whose account is delivery to the carrier

made—on behalf of consignor or consignee ? As a general rule,

delivery by the consignor to the carrier is a delivery to the consignee,

who afterwards is held to take the risks of the carriage. If the carrier

is indicated by the consignee, he then becomes the consignee's special

agent. But if the consignor undertakes to deliver at an appointed

place till the goods are delivered there, they are at the risk of the

consignor. Which is the actual state of facts in any particular trans-

action is matter for the jury to find."

and he fihould htivtr boon asked whether he choflo to undertake the risk. Common
honeety would have suggested this. For no man in bin senses would, under those L-ircum-

stances. have taken the com under a liability aa a common carrier."

1 Ciliznis' Bank V.Nantucket Co., 2 HtQTyi'[J.S.)lQi Johnson v. Midland Jiy. Co.,

4Ex.. iwrParke. B..37I.
a Keddie v. North British Ry. Co., 24 Sc. L. R. 173.

3 Hutchinson, Carriers, § HO.

4 Coleptvwr v. Oood, 5 (.'. & P. 380 ; Q^)art v. Dale, .> A. &. £. 543 ; Camden Rd.

Co. V. Belknap. 21 Wt-nd. (N. V.) 3r,4.

5 Ihmlop V. Lambert, « (_1. & P. 000. As to ri^ht of consignees to whom goods

are addrciwed to have delivery, Cork DistiUeriea Co. v. (Irmt ftmithem and WeMem Ry.

Co., L. R. 7 H. li 209. As to delivery to consigneeB without piiyment of freight,

consignor rcmaiuiiig liaUo, G. W. Ry. Co v. Batjiji, 15 tj. B. D. t)2o.



CHAP. 11.] COMMON CARRIERS. 001

Where goods have pasaed from the posHeasion of one to that of
another person in course of transmission, the test ems to be whether
tht parties sought to be charged have themselves or through their
agents assumed the charge and custody of the goods.' This, too, is a
question ot fact. In the case of a warehouseman, L(»rd Eltenborough,
C.J., in summing up to the jury, said :

" The whole question turned
upon the single point of, when the warehouseman'H liuljility commenced
and the agency of the carman ended ? for until the goods were delivered
to the warehouseman, the carman was to be considered as the agent ot
the person sending them ; but when the warehouseman took them into
his own hands, the moment the warehousemanapplied his tackle tothem,
from that moment the carman's liability commenced f((u. ceasedj." ^

Where the goods are placed in the carrier's conveyance without the
knowledge or assent of nimself or his agents, there is, of course, no
delivery.* It has been held, too, that leaving goods in an inn-yard
from whence a. carrier sets out is not in law a delivery to the carrier.*

The jury have to find the facts, and say whether they amount to a
taking in charge (of which the circumstances are as many as the :ascB) *

and which imports the commencement of the carrier's liability. The
implication is that the delivery i^ for the purpose of immediate trans-
portation. If the carrier for his own purposes puts the goods into his
warehouse, his liability is still that of carrier. Where, however, the
transit is delayed to enable the consignor to give orders as to the
destination, or in any other way for the convenience of the owner,
during the time of such delay the liability is not that of a common
carrier, but of a warehouseman only. The exact relation is very
seldom a matter of specific arrangement between the parties, but is

rather a growth from the circumstances. What is the extent of
responsibility is dependent on findings of fact, which often are very
indefinite, though the governing principles are easily ascertainable."

It is further certain that " goods ought to be plainly and legibly
.irked, so that the owner or consignee may be easily known ; and if

in consequence of omitting to do it, without any fault on the part of the
carrier, the owner sustain a loss, or any inconvenience, he roust impute
this to his own fault." '

In an American case, Finn v.Westem Rd. Corporation,^ it is said : "A
consignor who neglects to give proper directions for the transmission
of his goods, has no right to expect that the carrier will take the re-

sponsibility of investigating the history of his business in order to
ascertain his probable intentions in regard to the particular consign-
ment. The carrier has the right to wait and hold the goods on storage

t story, Bftilm. § 453 ; Harris v. Packwood, 3 Taunt. 264 ; Boehm v. Vi>mba,
2 M. & S. 172 ; Brind v. l}ale. H (!. &. P. 207.

a 7'AoTO«v./>fly,4EMp.(:;.P.)262. Anlc,H27. tiee R,mhU v. WitUrhouscZSt-Aik.
(N. P.) 461 : Randlemn. v. Murray, 8 A. & E. 109 ; Storv, Bailm. § 536.

3 Lowtt V. Hobba, 2 Show. (K. B.) 127 ; Leujh v. Smtlh, 1 C. & P. (»;W.

* Sclway V. HoUoway, I Ld. Rayin. 46.
ft Boya V. Pink, 8 C. A P. 361 ; Davey v. Ma«on, (^ar. * M. 45. An inn where

[Kircclfl were deposited without eiprosa authority wna held a re<.Tiviii)i[.house of the
ilefendants, in Synu v. Chaplin, 6 A. * E. 634." Where (Eoods were delivered at a
wharf to an unknown person there, and no knowledge of the fact wii» brought home to
the wharfinRer or bin aRents, it was held no delivery : Hvekman v. Lfi'i, 3 (^anip. 414.
A delivery to a rccogniwed servant is sufficient, as to the mate of a Hhip : Cobban v.
ZJoMw;, 5 Eap. (N. P.) 41.

8 Story, Bailm. § 635; Redtield, Carriers, g§ (15-102; Jad^n v. Western Rd.
Corporation. 86 Ma*»*. 520.

7 Per Ware, J.,2*AeffufUrsM. DjiTeL<i(U. 3. Aim), 82, Wl
^102 lilAaK. 200.
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until ln' ri'ccivpM tlie proper <lirecti(iiin, Kefnrc lii' uniU-rti ^es the severe

ohlijiatiniisoftliat Hfrvit-e." In Hrat/lfifv. Dnni/Hirr.^ in .he Kxrhequer
ChaiiihiT. a MliippiiiK v»m\ the nuittter wuk Iield lial>h> for the wrong
(k'livery of sackn of rye-meat, for which lie hail given billtt of lading,

iithI whicli wcro not ho marked as to he properly discriminated. But
lirinllfif V. Ihtniffore was not a cane wliere the carrier hesitated to

HSHtimc the rcHponHihility : for there can he no douht that a delivery

imperfect through ilcfectivi- mimberitig or addrcNMJng of the goods
would 1h' Muthi'icnt to justify him alwtaining from conveying the

goods as carrier. The (puHtiun in tliat caHe more particularly was,

What was the contract he entered into? He was held liable hec-ause

that contract was unperformed. It seems to follow that where a

carrier has received gotMls imperfectly addre3Bed, he thereby, in the

absence of any fraud or concealment, undertaken to carry them on the

carrier's ordinary terms. In the event of his carrying them, the

AmericiUi case already <|Uoted decides that :
" The (rarrier is entitled to

have sonic authority or direction from the consignor himself to justify

his delivery to ani>ther. If none sucli accompanies the gcMnls, he is

not bound to take the risk of delivery to any one who does not produce

evidence of his title or authority from the eonsignor."
'

While on this point the effect of delivery to the carrier as between
consignor and consignee may be stated in the words of Lord Alvanley,

('..!.. in Dulton v. Sofomnnson : ^ "Ha tradesman order goods to be

sent by a carrier, though he does not name any particular carrier, the

moment the gotMls are delivered to the carrier it operates as a delivery

to the purchaser ; the whole property immediately vests in him ;

he alone can bring an action for any injury done to the goods ; and
if any accident happen to the goods it is at his risk." *

TI. Delivery by the carrier.

rt'hen goods are arrived at their destination the common carrier

has a further duty to deliver. Th'S duty is asserted so far back as the

iiHth Eliz.,^ where Popham, C.J., lays down that "' carriers are paid

for their carriage, and take upon themselves safely to carry and deliver

the things received." As to what the nature of this delivery is, whether
it is to be merely at or by the premises of the consignee, r on them
and to him, has been sometimes a matter of discussion, in Golden v.

Manning * where goods were received by the defendants who had a
porter to carry out goods, it was held by the Court that the defendants*

1 I H. & C. 521.
3 102 Miifl^. '2iil. Three New Hiinijifthirc t-arten tihonkl he oontiulted on thin

;

Slimiinn v. Jackxnn, .58 N. H. 138, on the duty of the farrier when goods are wrongly
tuldresneil : Firxt National Hnnknf Peori" v. Northern JM.,58 N. H. 2tt3. on delivery

without production of the hill of liulinfc Converge v. Boston tb Maine Rd., 5H N. H.
521, on ratification of unnuthori<MHl delivery. A» to failure to receive gootln through
a. Mlrike, see Pillxburg, the. Rd. Co. v. HoUomU, 32 Am. R. 03.

3 3 B. & I'. 584. The principal point deeided in this ciwo m that where piiyment
for t;oo<)H ia hy biJl. during the currency of the hill the right te «.ie for good» hoUI ami
delivured is siisiK-ndwl ; following MuMen v. PriCf, 4 EiWt, 147 : Anderson v. Citrliilc

Horse Vlothiwj Co., 21 I^ T. (N. S.) 7*10.

4 This ia now regulated in England hy the Sale of Ooods Act, IHflS (.W &, .)7 Vict,

e. 71). »8. 29, 32. Sec per Parke. B„ Wait v. Baker, 2 Ex- 7 ; Mirabibi v. ImperiiU
Ollomm Bank, 3 Ex. I>. 1(14 ; Dawvs v. Peck, 8 T. R. 330 ; Shepherd v. llarriton,

L. R. 5 H. L., per Lord Chelmsford, 127. In Freeman v. Birch, reported in a note
to Voata V. Chaplin, 3 Q. B. 492, a laundress sent home linen by a carrier who lost

it. She was held entitled to buo him. Tho case was distinguished from that of a
complete sale. The owner of the linen waft not the employer of the carrier ; and the
risk of the h;vitee tt';ia nsit over till thi' gonda wrc ili-livrnd.

a (l.-)»(l)Owen..'i7.

e (1773)3Wil.-;. (C. P.)42«,433.
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duties aH rarriurs were " to Hvntl notice to ncrsoiiM to wlioni giMKU aru
directed, of the arrival of tho«^ goods within a roasonahlo timy, and
must take sperial rare that the gocxls be delivered to the right [>';r8on."

Referring to the facts of the case, the Court continued :
" It was hy

the negligence of the defendants that the direction of the box was
obiitcrateil. The master of a stage coach takes a greater price for the
carriage of goocls than other carriers, so is certainly bound either to
send out the goods from his warehouse in London to be delivered
to the persons to whom the same are directed, or to send notice of the
arrival thereof within a reasonable time.*'

In Hyde v. Trent and Meraey Navigation Co.,^ there was a discussion //y* v.

whether the carrier was bound to deliver to the consignee at his nouse, '^1'"' '""'

or whether he discharged himself by delivery to a porter at the inn at ivrtJSiw*,
the place of destination. Three of the judges ' adopted the view that Co.

carriers were obliged to see the goods carried home to their place of
destination ; but Lord Kenyon, C.J., expressed great doubts on the
point. " On more recent occasions," says Story.'

*' the opinions of
other distinguished judges have settled down in favour of the three
judges against him ; and Kent ' says :

" The actual delivery to the
proper person is generally conceded to be the duty of the carrier."

The case of Storr v. Crowhij ' is similar in its facts to Golden v. storr v.

Manning* and, like that case, was decided on the narrowest basis Vr„tch^,

possible. Uarrow, B., however, says in his judgment :

' " According (;,irrow, B.'ii,

to the usual course of transactions, such as the present, it seems to me, oinnion,

that the person who undertakes to carry an article from one individual
to another, does so in conmderation of a reward to deliver it at the
house of that individual. With regard to presents in particular
that must be the case, because commonly no notice is given to the
party for whom they are intended."

To the same effect are the observations of Ware, J., in TAe Wnrc J., in

Huntress.^ " Among the obligations which common carriers take TKt tUntrtM.

upon themselves as resulting from the nature of their employment
1 (171(3) J T. R. 3«y. See ConxUMe v. National Stmm«hip Co., IM U. S. (47

JiivJH) SI. liO. a AshhuFrtt, Buller. imd Grow, JJ.
3 Bailments. § r>4X Striry's own view is :

" In contmrtibna laritc trniunt ft, qiue
Hunt morii tl amturtiidinia (Pothier, Traite du Contrat de Lnuage, n. 57, and sw per
Tindal, C.J., Moon v. Guardians of the Witnty Union, 3 Biny. N. C. H14). But in the
absence of any M()t'ci(il eiintract. or ciwtom, or umij^e, probably no gpncral rule can Iw
laid down." Jtowe v. Pickjnrd, 8 Taunt. 83, waH the c-use of a tonHigi.pe of goods
Hcnt by it common carrier to London, who, having no warehouse of Wh own. was
asHQtttomed to leave the gooda in the waggon, office or warehou«e of the common
carrier ; the Oiurt held, with reference to stoppage in IraiuiilH, that the transit wan at
an end when the goods were received and placed in the warehouse. In In re Webfi. H
Taunt. 443. common car^'en! agreed to carry wool from London to Frome. stipulating
that when the consignetrs had not room in their own store to receive it, the carriers,
without additional charge, would retain it in their own warehouse until the consignor
was readv to receive it. Wool thus carried and iilatred in the carrier's warehouse was
destroyed by an accidental fire. The Court held them to hoi<l these goods ni)t ii»

carriers but as warehousemen, and so not to be liable ;
" for this is a loss which woold

fall on them as carriers if they were atiting in that chanu'U-r. but would not fall on
them as warehousemen, if they were a<rting in the ch .racter of warchousimen." ) 'p.

Fmk V. XewtoH, I Denio (N. Y.), 4.'i: Ctendaniel v. Tuckfttnan, 17 Barb. (V Y.) 184.
U'lwell V. Grand Trunk Hy. Co., »2 Hun (N. Y.) 423: luggage was sent in advance, the
n«Tier stopping at an intermedi-ite station ; while waiting for him it wiis burned. It was
licid that a common carrier's liability did not exist where the luggage was in the hands
()f Customs officers under the Cuwtoms laws. WeiUminxUr Fire (>^rc v. Rtliuntv Marini-

ince ''o., itt Times L. R. U(18—the case of goods covered by marine insurance
temporarily " placed on quay and until dcTiverpd to eximrt vessel. Antf:, 8U9.while "

''(mm. «04.
« 2 W. Black. !»l*i. 3 Wils. (CF.) 421).

" (1840) Daveis (U. S Adm.). 80,

VOL. II.

i {t.<*2.-»}

7 M'Cle. & Y.

A Y
137.
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in that (if flflivpring tho f{(io(lii, when they are tranH|»nrt'Ml to tho

plato of (IcHtination to the prnper [mtsoii. If ihi^y are delivered to a

wronji perN(in, and any Iobh or damage ensuea in ronncqiienr'^, they

are reHjmnMihle to the owner."

Whatever doubta may at one time have been entertained as to the

carrier'n duty to deliver it in now ti>o late to rail it in <)iieHtinn. Tho

existence of such a duty must be taken as iiH*onte»talile -a duty

founded in long euatoni, but, like moat othera, auscnptihle of variation

to almo8t any extent by apt words of agreement, or even by tacit

understanding. In the absence of this, the duty of the carrier appears

to be to deliver on the premises and not outJiide them, in surh manner

an not to cause nuisance or obstruction, and either to the consignee or to

one primd facie his agent. He is certainly net reiiiiired (and this waa

lield in an unreported case before Cave, J., in th»' spring of iHltl) to

carry the goods upstairs at the place of their delivery for their more

convenii-nt disposition ; and if the carrier's servant on request does

til is, it is to be regarded as a mere voluntary courtesy, and the master is

not chargeable for injury caused by the servant's negligence to the

goods while thus being carried.

In any particular trade there ntay be a particular custom of delivery.

A brewer delivering beer would scareely be said to have completed his

duty if he rolled the barrels on to the premises ; or a coal merchant,

if he stacked the sacks of coal in the forecourt. In each case there

is a well-established method of delivery into the cellar. The milliner,

who sends home a delicate construction of hat for the mistress of the

house, would not be required, possibly not allowed, to deliver it in

the dressing-room. It would be left at the downstairs door. But
jinjliulily the upholsterer who brings home an expensive fitting for

ui)8tairs would be required to go thither and to see to the suitable

disposition of his achievement. There is no need to multiply examples.

Modus €t ronverUio vincunt letfem. It must be borne in mind that in

three of the four instances given above the delivery is usually by the

seller and not by the common carrier.

The time of delivery has nothing to do with the duty to deliver

safely. Where there is an express contract, the terms of the contract

of course govern ; where there is no express contract, there is an im-

plied contract to deliver within a reasonable time ;
" the duty to

deliver within a reasonable time being merely a term engrafted by

legal implication upon a promise or duty to deliver generally," ' and

this delivery must be without unnecessary deviation.' So that where a

I Per Tindiil, VJ., Raphtu-l v. Pickford, 5 M. & G. 558.

" IVr Tindftl. CJ-. I*avi/i v. (/arret! Q Bing. 725. In Lttmbrr v. Wilton, 1 DoiikI.

21)1. Utrd Mimslirld miyn :
" A deviation from nwcwity must Iw juntiKod both at* to

MiiMiinrc anrf mannpr. Nothing more munt be done than what the niH-fnnity rMiuircrt.

Tho true ohji-i-tion to a doviatinn is not the incremtc of the rink. If that were no. it

woidd only Im- nwi'HMary to give an additional premium. It in, that the (wrtycon-

triM-ting hiiH voluntarily suiwtitiit^Ml another voyage for thnt which ha* been insured."

What conntilutpR " necessity " in plabonitely diwuftned in Phelpn v. Hilt, [18fll] 1 Q. H.

*W5. " A deviation define*! ' a voluntary departure without nei'eHHity or roHMonablf.

I'rtiiHe from the regular and ununl courw* ' of a voyage. . . . But it in no deviation in

roB(»e<t of Bueh a voyage to tourh and «tay at a port out of its course, if Huch depnrturi'

is within tho usnge of trade": HoslfUerv. Park, 137 U.S. (30 Davis) 40; ConntnhU v.

Nati<m<^ Sleamship Co., 154 V. S. <47 Davis) B7. Sec i^rftw v. Ward. 20 y. B. D.

475. approved fllynnv. Margelaon, 11803] A. C. 351. where the effect of printed words

in a bill of lading is indicated. The Ihinbeth, [1897] P. 133. A deviation was held

to doprivo the chipownt-rH of the stipulations in the hill of latiingliniiting their liability,

tlioiiiih the diiiUHgc did not otcur during lln' dt-viHlmn. ThorUy v. Oftlna HH. d,.,

L1I>U7J 1 K. B. 243, in C. A., (MO. following Jialian v. Joty, Timea L. K. 345.
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madman unsafe and „™nvei„,"„7»

""'' """''''='' '''"''">'
'"'''K
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""ini.Bramwell and Chftnneli, BB.
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belli that " iiolliiiiK itLon- rcriminr il to lie iliillP by tin" ili'li'liilnntii uniliT

Carkburn
C.J., in

a. w. K\K,.t<

thi'ir .•..ntra<t .. .-.rrifr. wI.h. the .lle«e,l .lanmye .Keiirml. M.r.m

B., e,m.i.lere.l the matter " a jmre ,|iie.tl.m .,( (a.t, an. that I he

ratll. were "
ii.it .lelivere.l eitiier netiully or r..n.tr.iitively. Tht

.,u«ti<>i> wouhl .eem largely t.. turn on what w«« the ..rjlinary

coume <>( liuaineM,' and wmil.l therefore urilinarily have lieen fi.r the

iuty ; in thia partieular eaae the fourt ha.l the |M.wer to ilraw inlereheci

ot^r't.anatwojmldeailrewoneinferenee. oneatuither,"

Another UWi »( the name ,,ue«lion U where the <arrler m reaily

to part with the k™-I» hut the eonoisnee i* not reaily to riTeivo them.

The rarrier niu.t give him a rcanonahle time, after notiie, to remove llie

eoikIi The earricr may indiratc beforehan.l «ome time within whuh

V.e require, the thing! removed. There iH further a duty on the eon-

..Knee to um reaaonal liligenee to find out whether u. goo.1. are

arrived or not. After the expiration of the rea.onat.le time the

carrier', obligation a> carrier leaae. and he remain, liable a. bailee

only with a liability aeeording to the eireum.tanee..

•' When once," .ay. CKkburn, C.J.,' .peaking of railway earner.

"
the eon.ignee i. m moni by delaying to take away the gomU beyond

a reaaonable time, the obligation of the carrier beeolne. that of an

Drdinary bailee, being eonftne.! to taking proiwr care of the
f""!"

"
a warehouwman ; he .•a.c. to he liable in ca.e of aeei.lent. Wl^at

will amount to re8.on» ble time i« .ometimc. a question of dllhculty,

but a. a queation of fact, not of law. A. .uch, it must depend on

the circunutancer, of the particular ease."'

v„rt» The Supreme Court of the I'nited State, eon.ldered the que.-

?,.«^«..~. tion of the carrier', duty in the delivery of cattle in Norlh Penn-

*<• <'' '.
. nlvania Rd. Co. v. CommerciaJ Bank o/ Vkicmji,.' A railroad com-

STtT pany," it i. .aid in the judgment," " it i. true, i. not a carrier of live

S.^. .tocit with the .ame re.pon.ibilitie. which attend it a. a carrier of goo<l».

The nature of the property, the inherent iliihcultie. of it. .ate trans,

portation, and the necessity of furnishing to the animal. foo<l and

water, light and air, and protecting them from injunng each other,

impoie dutie. in many respect, widely difleront f'om tho.e devolving

upon a mere carrier of good.. The most scrupulous care in the per-

fomiance of hi. dutie. will not always secure the carrier from lo...

But, notwith.tanding thi. difference in dutie. and re.pon«ibilitie., the

railroad company, when it undertake, generally to carry .uch freight,

become, subject, under similar condition., to the same obligation.,

o far a. the delivery of the animal, which are safely tran.ported i.

concerned, a. in the com of good.. They are to be delivered at the

place of destination to the party designated to receive them it lie

prewDta himself, or can witt reasonable effort, be found, or to his

irder. No obligation of the carrier, whether the freight consist, ot

1 sil^» »"/iort, 4 Bin,. 47a. HKmn v. .W7™,, U B. « Ex. 3«
;

where the

u«u'l <«Tt l'..inc.. i« followed in lh« «ta.l.eo of .,«..i.,l in.lruelion.. Ihe e.rrier

"
!"bv'^ W Vi.l. c. 57. ». 23 («melidin(! «inl re.enaetiiiK 41 * 42 Viet e. 74, ». :l:l),

r.i1w..7eom,»nie. ..f re^.uml U. make pr„i.i.m of f,«.l »„.! »« "
«',:;'','S

", ^tTr^
for •nim.l. e.rried or about to he enrrUil by them ;

Vurran v. MuUawi Uml » »"'

t'o. q/;re<in<l, |l«l»|2>. " I™-
4 Cainui 1. Rohm. » .M. * W. 258.

• rh„pman y. O. W. Ry. Co.. 6 g. B. D. 282.

• /.e., luidintiniiuishedfromnenlineiice. V "IT'iiSIi I 7^
• 123U.S.(ltlU.vi.)727. /'o.!. 1)38. > i.e., la^ Field, J, 7.14.
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iiH|riir !«, I).. fi.iiMil. ,„i,| ,i„ on,. .i|,|„.„r, i„ ..|pn.«,.iii liini i(„. ,..rri,r

thfm oyer to on,. „ot ,.ntieU.,l to r..,,.iv,. tl .' If th." fri.iiiht ron. «
nuntion.,! tlin m, when tl ,n«i«i i, „l,„.ni or ,-,nnot .fler

m ;.7';,i:"7.
"•"" "•"''"""i'",li'.V I'y <"r„ini'th.. aniinulir: „

wiltioiit a k.. .(M.r, or .l,.|iv,.r,nK thorn toon,, not >.nlllle,l torweive th™
:c«,un;ii'''.''

;"''"''''•' " '" ' -' '"" '-' >-''' •"• ''."1'H« he";.

Thor.. i. a,.,Mr,.ntlv u ,li«,.r,.n,,. I„.tw,.,.n onlirmrv roa.l iarri,.r. anda.lway .arru.rH ,a , ,„.|,ar«ii,« tl„. ,l„ty of ,l,.hv..rinK K.HHi'.ar i",l

'

win. of opinion that th,- ri.k of th.. .arri.r ,-oi,ti„„.. I „n^i| . „™^;{
.1. very a, ,„„ ho,i-,.„r ,, of ,|,.,,o,i, „, „,„ ,.,„„i„„„„ „"t I „X'
t^i li, o fT.;M'."".'''","''T

"," '"'•
'" '"I"'™"" • Tlu. tr„,.|<« ..annot le.vo

ItJ
"".«l"'h th,.yn„.v,., wliil,. if thovaro ,lrawn up on them. they n....,.»»anly ,,l,»tru,.t oth,.r trafH,. ; tl,u« it i, often elnW

frnrnTi"
'" ""'""''"/l.^i"""" ""i'i'.K f"r i.«trneti„„« or interv. nt ,nrnm those to whom their eontent- helone. H c ari»e« a« an .1., .t

.n«-,.arahl„ inei.lent to a railway eo,n,f,ny" hnainertk- "ee Hyfor farge wareh„u,e, for the storage „fVo«l. ,„ndi„« lelite v Thecontraet made by railway ,arrier» „f r„.h1, i, ae,.„rdi„Kly „.o,litied tromthat of ordinary road carrier-, ami may he thu, «tate,l : Thev .ontraet

lisehargo them on the platform, ami then an.l there deliver them tohe eon8,Knee or party entitled to receive them, if he ia ther, ready

taV„'^h.i?''?.''"'^"f'
""," "«'-"'i«"-= i« not there rea.Ty totake them, then to place them securely and keep them »afelv areawmable time ready to be delivere<l when called for " '

^

I. , Kil7 ? !f T't'" A Jel'verynnte .loes not pasa the property
«» a bill of lading by bemg indorsed. Anything beyond the mere act o^

*,;«w^:4"N'v.r
''""' '" ''-

'f '-Tv !^,i -"i^r vc"-''""
' S«e Al.ff.ll, C'arrirr. (,-,ll, M ) i .-91 . ',!. . . K •\'"t'.'"-

' "',";? '" ^'- "
.yiiiWli™! dHivery '' ' -'^

'
"'"" ^ '^""' ^<"""'- *«> '' ««• «• to

«,.,'.''» ?"* '';!:• >'"'"•«»«".». (V V. /lojta „„,( Maine Rd 1)7 M««, 272

S ,. J™;'* 7-J''*'*l'-
^ TH»nt. 144 ; GameU v. H'rffc,^. 5 B. & A!.l. .13 • D«»vR-dd

Dlntinrtion
(N'tween
unliiury rfuwl

'.irrien ant|

R'il''of duly
liiid (Juwn by
Hhftw, C.J.,
in Nttrwijf
Plaiiu Co. Y,

HtMton Rd.

niityofth-.

iK'tiiallv t»
.Idiver
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.•ongMere
dellT^ry not
sufficient to

support a
claim for

conversion.

delivery remains to be done after it has been given, as, for example,

the weighing of goods.' There must be a positive actmg upon it to give

it effect.'
ji I

If the carrier has delivered to the wrong person, he is pTimdJacie

guilty of a conversion.' But, says Kelly, C.B., in Heugh v. L. & N. W.

Ry. Co.,' referring to the cases just noted, " in neither case was it held,

or even contended, that the misdelivery amounted, as matter of

law, to a conversion ; but in both cases it was admitted to be a question

for the jury—and the question was, in fact, left to them—whether

under all the circumstances the defendants had acted with reasonable

care." This and similar decisions turn upon the fact that the transit

has been completed, and the carrier has done all he could to secure

delivery ; so that the character in which he holds the goods is changed

from that of an insurer to that of a less onerous responsibility. To

make him liable there must be some fault ; and it is a question of fact

whether there has been any such negligonce as makes him guilty of a

conversion ; and where he has carried out the directions of the sender,

the mere circumstance that he has delivered the goods to some person

to whom the sender did not intend delivery to be made is not sufficient

to support the allegation that he has converted them." The pro-

position would be more strictly accurate put in another way. The

liability of the carrier having been terminated by the fulfilment of the

contract, the substituted contract requires some negligence in order

to fix the bailee of the goods with responsibility for their misdelivery ;

and, until negligence is shown, it does not follow that acts, which

in law, in the abstract, point to conversion, necessarily affix liability

to the bailee in the special circumstances of the particular case.

This may be tested by assuming a similar misdelivery while the

carrier's liability is subsisting. The carrier is liable in trover for

the misdelivery.

Where the carrier holds the goods in another and less onerous

hold, capacity than that of carrier, he is not liable. This cannot depend
good, in

jj j]j^ jg|,jg jho^ng conversion in one case and not a conversion in

™?«"y than the other ; for the facts, bv hypothesis, are the same
;
and " con-

that o! version
"

is a conclusion of law deduced from ascertained facts. If,

carrier.
^j^^^^^ j^^. [j^jj^^ jj^^j^^ ^j^^ g^gj, j„ „^^ capacity—as carrier—he is

liable for a conversion ; if he holds them in another capacity—as

warehouseman—he is not ; in each instance the facts are the same, so

far, that is, as they relate to the alleged converting. Therefore, it is

not the question of conversion which is for the jury, but the question in

what capacity the defendant holds the goods ; and, if in the capacity of

bailee, whetler as depositary or as bailee for hire ; then, has his conduct

been negligent to such a degree as would affix a responsibility to him in

a case where he is not necessarily, and in all events, liable ? Actual

1 £o.t V. ai™, 2 M. ft S. 397. ,„ , „„„ ^ ,,aT-,
» M'Ewan T. Smilh, 2 H. L. C. 309, distinguUhed PooUn T. O. E. Ry. Co., (187(i)

34 L. T. per Cleasby, B., .HO „.„,
s Slephemon T. Uarl, 4 Bing. 476 : Dug v. Rudd. 3 B. ft B. 177.

. L. R 5 Ex 57 * See atttf., 833.

s M'Kean v'. .VIvor, K R. 6 El. 3« ; Samuel v. Chenry, 13.5^ Ma»s. 278. 283.

Iso Sotttnenclaimed to be " in some reapect. similar."

Mrirr. 36 .*ni. R. 107

lern Esprest Co.

yoW V. HarioUfc. Peake (N. P.), 40, cited by Bayley. J., in ileMfrm v. Barclay.

2 B. ft Aid. 704 ; Wyld V. Piclslord. 8 M. ft W. 443. C»n«iiijto» T. 0. N. By. Co..

49L.T. 392, is a case on misdelivery.
. ., , , dj

s HoUint V. FowUr, L. R. 7 H. L. 757. ilfcCofmirl T. Peniuj/IranKi Central Kd.

Co., 99 N. Y. 65, deals with conversion of baggage.
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delivery of course, cannot be insisted on in all cases : circumstances
may imply it

; it may be waived ; it may be impossible.
The responsibility for the custody of goods does not terminate T,.rm,n.tio„

until the owner or consignee might reasonably have an opportunity to °' r<^.,«,„.i.

remove them,' if, that is, there is a contract or a custom for him to do
''"">'•

so. JNeglect of the opportunity to remove goods will not impose a
greater burthen on the carrier than exists if the owner does his duty

The same contract at different times may import different liabilities Di.iinrti.m.
to those entrusted with goods." Those cases where the continued
custody of the goods is for the convenience of the carrier are dis-
tinguishable from those cases where the custody is not incident

.
necessarily to the carriage, and is for the convenience, or through the
negligence of the bailor. In the former class the liability continues
that of the common carrier ; in the latter it is that of a mere
bailee.

This latter class also admits of subdivision between the cases where o„ ,i, .tthe bailment is a bailment for hire, and those where it is a mere deposit t- ""« «A carrier may refuse to enter into any new contract for keeping koo<|8
'"'""'" ""'

after he has completed his undertaking for the carriage of then, and has I;i™"rUT'"''
discharged himself from responsibility by a delivery of the goo<l9 to r<-«i.»..i-

the bailor, or by tender of them, or by some other act which the law
'''''''

regards :i clelivery.' If he does this, it is said in an American case of
autbonty

' that the goods remain with him as an involuntary depositary
for he has discharged his duty to the owner, which is-failing actual
delivery, which he cannot compel—to do what i- fairly equivalent to
a delivery

;
and has refused to undertake any further obligation to

him. There does not then appear to be any distinction between his
position and the position of a mere finder of goods.' He may suffer
them to remain undisturbed, or he may remove them to a convenient
distance and there leave them in a suitable place for the owner, doing
no unnecessary damage ; he will then incur no responsibility "

In Hudionw. Baxendak ' the rule was laid down apparently more «,«)„„ yin favour of the owner. Bramwell, B.,» held the true rule to he-ha^M.
Ihat when a consignee refuses to accept a parcel tendered to him

by a earner, the carrier must conduct himself as a reasonable man
would do with reference to it. I doubt if a consignor has a right to
impose on a carrier the burden of doing anything after he has tendered
the goods. But, assuming that he has, it is sufficient if the carrier
does what is reasonable."

The question then arises—As a reasonable man, with respect to
what standard ? This was answered by Willes, J., in G. W. Ry Co 0. w K,j r„
v. CroKcA," in the Exchequer Chamber. " Generally speaking, dealing " C'o«f*.

.V. V.Z'clluVi'i'A '••*''• "'• ' "• *
^- '™^ "»^*'»"» " ' "

a Chapman v. 0. W. Ry. Co., 5 Q. B. D. 278

Xa'n^i^cJ' 1't'r"L^"''^
Havignlion. 4 T. R. 5S1: llgd, v.Tr.nl and ilrr^y

LyUL'tl-tui-Mi:'"'-
"'• "- "• ' ^'' =' • '"^ ""*"' «""' - •'»*''

s Smith V. Nashua and Lawetl Rd., 27 N. H 80
". Oilmmhry. Braum, 15 Johm. (.Sup. Ot. N. Y.) 39 ; Slory, Bailm. 8 543 ; Anacll

( ..rner. (oth «i ), i 289 : Pattm r. Joh!,m,, 131 Ma... 297. i. a ««, on what ,mount,^•^rmvcr uf delivery. T Ante iflO
' f."*''-^'"*'/^'D"'i»IN.Y.),45i Cop'!y.Cordom,lfiii<irh{Pn.),203,mv,hi,h

?« „ law 1. ejhaiutively considered and the Engli«h caaea referred to.
' ^ n. & N. o75.

'« i.e. 581. „ 3H. sx. 202
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Sildgewted

with a parcel under such circumstances in a reasonable manner will

impose upon the carrier the duty of keeping it tor a reasonable time,

if he have the means of doing so, at the place to which it was originally

consigned." Crompton, J., considered that,'" according to thegeneral

law where a carrier undertakes to carry goods to a particular place

he must deposit them for a reasonable time, if the consignee is not ready

to receive them." This Willes, J.,' agreed was the correct rule. That

being so, it seems that not every hasty refusal must be taken by the

carrier as irrevocable, but a locuii jMnitentia must be given. Ihe

consignee, whether refusing acceptance or not, is to have his reasonable

time for the purposes of getting delivery. After the expiry of this

time, the position of the carrier may be that of an involuntary deposi-

tary ; still, he must act reasonably with regard to the subject-matter

and to the circumstances.
. „. , , , i i .. i

In Mitchell v. Laws. & Y. Rij. Co.? Blackburn, J., said
:

1

take it the law is very clear to this extent, that where a carrier receives

goods to carry to their destination with a liability as carrier (except so

far as that duty is qualified by exceptions), he may be said to be an

insurer. The good? are then to be carried at the risk of the carrier

to the end of the journey, and, when they arrive at the station to which

they were forwarded, the carrier has then complied with his duty when

he has iliven notice to the cmisignee of their arrival." And after this

notice and the consignee does not fetch the goAds away and becomes

in mord, then I think the carrier ceases to incurany liability as carrier,

but is subject to the ordinary liability of bailee."
"

. , ,,

This seems to assume a duty on the carrier to give notice to the

consignee ; though the expression is susceptible of the meaning that

notice is the clearest way of showing that the consignee has had reason-

able opportunity to remove his goods, and docs not lay down an

absolute rule that to give notice is a conditio sine qua non of reasonable

opportunity. Blackburn, J. , also leaves ambiguous the answer to the

question what sort of bailee's liability it is that is incurred on the

termination of the carrier's obligation—that of the bailee for hire, or

that of the involuntary depositary ? In the case before hira there

was no dispute as to which ; for if the defendants were not liable as

carriers, then their liability was that of warehouseman. I think in

this case the railway company in holding these goods could have

charged warehouse rent ; and, that being so, I think there can be no

doubt that vritnd facie there was a liability in them as bailees for

reward. The liability of an ordinary bailee is to take ordinary and

reasonable care." ' As the case did not raise the question whether in

any circumstances the liability of the carrier may be only that of

an involuntary depositary, Blackburn, J. , does not discuss it. Probably
• _ it.- _..:„i: ..».,t.^ nf nnininn ar\A with the nresent mofVtfwIn nf the

RuKgeFitol an involuntary aepo»uary,ou«-iiuiiiu,".,">^=" iv. i.«™-v
nolution of i„ the existing state of opinion, and with the present methods of the

the difficulty,
^^„|^^„t of railway business, the question is not likely practically to be

raised. But assuming reasonable notice given of the arrival of goods

and omission to remove them, with a further distinct notice that the

carrier repudiates all liability with regard to them_ there seems no

1 r..c. 197. •:'S
5 In liwlmnr. aiuiodale. 2 H. * N. 575, the Court held that notiee, «» » matter

of law, was not necepjtary.
..^..mtri- /--,-

• B„„r»f V. ttiU*, 4 Blnif. N. a 314 ; 3 M. i G. 04S ; 1 CI. i F. ta i r,m»» r.

Bobif^ » M. 4 W. 258. See Sale of Co.id. .^ot. IS93 (M t ii7 Vict. c. 71), .. *>.

' L. B. 10 (J. B. 200.
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reason why the liability of the carrier should be other than that of an
involuntary bailee.'

The American cases have decided, and the decision seem svery good
sense, that reasonable time " in this connection is such " as would
enable one living in the vicinity of the place of delivery and informed
of the probable time of arrival to inspect and remove the goods durinir
business hours. ^ '^

As to"the right to put goods in warehouse, there seems to be, savs Rieht toa high authority,' no question but that the carrier will be justified " «»rehou«B
in so disposing of goods not called for in a reasonable time. «""'•

The earner may refuse to undertake any new duties with respect BMention olto the goods, yet he may continue to retain them in his hands without '>" B""''-
any further contract. In such a case the law implies that the goods are
held by him as a depositary

; and he is liable for gross negli.-ence and
IS bound to the exercise of slight care, such as is taken bv a man ofcommon sense of his own property.' Further, though he has at first
refused to undertake any responsibilitv with regard to the goods hemay subsequently so act that he may become bound by the same
contract into which he has at first refused to enter, either as u depositarv
or a bailee for hire

; and the question whether he has done so will b'e
a question of fact, and for the jury."

There is one point more-What is the duty of the carrier during the Duty ot
time he is required to hold the goods pending the taking of delivery <"""" "«>"•"

of them by the consignee, when the holding of them either necessitates f" tltT""'expense or renders it expedient ? In the well-known shipping case of T"'!. .h™aotarav. Umderson,'m the Exchequer Chamber, a duty was held to be "'"'' MJing
imposed upon the master, as representing the shipowner, to take!,"™';"
reasonable care of the goods entrusted to him, not merely in doing "r,™^-what 18 necessary to preserve them on board the ship during the 'Hf.nd.rmn.
ordinary incidents of the voyage, but also in taking reasonable measures
to check and arrest their loss, destruction, or deterioration by reason
of accidents, for the necessary effects of which there is, by reason of the
exception in the bill of lading, no original liability.' Notara v. Mender- anno „mn was followed by Cargo ex Argos, Oaudet v. Brown,' also a shipping •I'S™-
case, where Sir Montague Smith said :

» "It results from them (the
';""*' '"

cases passed in review) that not merely is a power given, but a duty
is cast on the master, in many cases of accident and emergency, to act
tor the safety of the cargo in such manner as may be best under the

1 tVari V. «o.(,r» Rd. Co.. 13fl Mn.,. 423, halds that in oert.iin ,i„.um»taii,e«
« ™l«.y company may W a gratuitons bail™ of baggam, brought to be .•onvevtd

a K-ttie, 002. where an organ, .arncd upon .pooial terms, while being landed fronithe carrier » vessel slipped and was smashed.
"

a Thomp,son, Xegligence, § tJ614.

-M wS?,'!.'''?; ''riT; *
'J"-

?° "J"'""^
Slmm,hip Co. V. Smarl. 107 Pa. .St. 492,.<K) where the l.ab.hty of earner ha. ee«,«l, the good, are said to be held on theobligation to exercise ordinary care in keeping and preserving" them. AnI, S33

-^s to ordinary care, ante, 75(i.

r„rti,"v"'Sf;"7'!,'-
*"•"!'* '• ,'"'"' "^ -""'i/ Xamjalio, C,,.. r, T. R. ».< ;

i y B D 278
"' ""''»"'•'"• * ^- " ™' • Cl^pm-n v. fl. W. Ry. C,..,

rJ,'KiLlS:t;L7'n'^B»- " ^'^ " ""' """" ^- *"*""
«

"• *»

, i,',*;'?.".*;' "/'O.J''' "« '"» 2 E. » B. S22. where it «„ held in the K,. f*.

i;'t tA^^at:l.ia:it»^iT7''^i
"• """' " '"'''" " "•"'"« '''''"'^- "•" --

.I,.R..-.P.(M34. '

,^_,.^,„^,^
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circumstances in which it may be placed ; and that, as a correlative

right, he is entitled to charge its owner with the expenses properly

incurred in so doing." Referring to this in 0. N. Ry. Co. v. Simffield,

the c a»c of a land carrier. Pollock, B„ says :
' " That seems to me to

be a sound rule of law. That the duty is imposed upon the carrier

I do not think any one has doubted ; but if there were that duty without

the correlative right, it would be a manifest injustice." Kelly, C.B., in

the same case—that of a horse received at a station, and no consignee

appearing, being sent on to a livery stable keeper, for whose charges

the company sued—said :
' "My brother Pollock has referred to a

class of cases which is identical with this in principle, where it has been

held that a shipowner who, through some accidental circumstances, finds

it necessaiy for the safety of the cargo to incur expenditure is j
ustiticd in

doing so, and can maintain a claim for reimbursement against the

owner of the cargo. That is exactly the present case. The plaintiffs

were put into much the same pr 'ition as the shipowner occupies under

the circumstances 1 have described. They had no choice, unless they

would leave the horse at the station or in the high road to his own

danger and the danger of other people, but to place him in the care of a

livery stable keeper, and, as they are bound by their implied contract

with the livery stable keeper to satisfy his charges, a right arises in

them against the defendant to be reimbursed those charges which they

have incurred for his benefit."

The rule of liability in Nolara v. Henderson * has been recogmsed

by the Scotch courts in Adams v. Morris ' where Lord President Inglis

said :
* " It is the duty of a master, when an injury has been caused

to cargo by an excepted cause, to repair by all the means in his power

the mischief which has been done, and to land the cargo in as good

a condition as the circumstances will admit. The neglect of this duty

does not fall within the exceptions in the charter-party. It is a

plain duty required uf the master to the shipowners and the merchant

and all concerned." Moreover, the authoritifco cited by Willes, J.,

in his judgment in Notara v. Hendersoni' show that this obligation

is not founded merely on special local circumstances, but is so

widely observed as to rise to the generality of a principle of universal

in the event of the consignee absolutely refusing to receive goods

it was contended that there was an absolute duty on the carrier to

Sirl), tiio give notice to the consignor. The Court of Exchequer, in Hudson v

-..nsignee to Baxendak,' refused to go this length, and agreed with the direction of

the judge at the trial, that " there was no law requiring a carrier to

give notice, though in certain cases it might be reasonable that he

should do so." * Whether notice should be given or not is dependent

on the facts of the case, not on any rule of law.

With regard to the proof of loss or non-delivery of goods, th

principle is well stated in Hutchinson on Carriers ; '" " Although the

claim of the plaintiff in an action for the loss of the goods may rest upon

negligence or nonfeasance, and not upon a positive misfeasance, and

would therefore seem to require proof of a negative character, the

burden of s"^ iwing the loss is unquestionably upon him, and he must

t I P Ei 1.1'> " f'r. l-V. ^ ^-c 13fi.

» ll R 7 Q. B. 225. ' IS Reltie, 163. • i.e. i'M.

7 L. R. 7 Q. B. 233. " 2 H. & N. 575.

t c 582 Ah to effect of notice when given, see Carr T. Lib N. W. Ry. Co.,

L. R. 10 c. P. 307. " 8 re*-

Rule stated

by Lord
President
Inglis in

Adanu v.

Morru.

Duty of the

carrier ti

event ul

Hvdaon v.

Baxendak.

Proof of loss

or non-
delivery.
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give some prrof of the allegation of the loss notwithstanding it« negative
character

;
and, if it be out of his power to show positively the loss of

tne goods, he must at least prove such circumstances as would create
the inference against the defendant that they had been lost ; as for
instance, that they had been bailed to the carrier a sufficient length of
-ime to be transported to their destination, and had not been there
received or delivered to the person entitled to them to whom they were
consigned. '

'

Where goods are ordered from a distant place, and the vendor V™,l-o m»v
Senas tnem by a carrier, the vendee in whom the property vests may "" '••""''

bring the action, although he knows nothing of the carrier, and the I'^ZZ",earner linows nothing of him.'
l»Tty ve.t«.

1

'' *°;^' u""
delivered to a carrier to be carried to a certain ni.ra.n,l .,f

place, Witt the name of the consignee stated, the consignee may """J' "' •
demand them m another place, and the carrier is dUcharged from {'irth,l'"„any liability to the vendor if he delivers them to the consignee so JZ^X/
aesignated. are consigned.

" '

J'
'» '^l''ar>" said Pollock, C.B., in L. & N. W. Ry. Co. v. BaHktt,^ L j, X Wtnat a Mnsignee may receive the goods at any stage of the journey ;

%• <-'" '.

and though the consignor directs the carrier to deliver them at a par-
""*"

ticular place, there is no contract by the carrier to deliver them at that
glace and not elsewhere." Bramwell, B., adds, in his forceful way :

" Ok,.„ „,It would probably create a smile anywhere but in a court of law if Bramwoll B.
It were said that a carrier could not deliver to the consignee at any
place except that specified by the consignor.' The ^ods are intended
to reach the consignee, and provided he receives them it is immaterial
at what place they are delivered. The contract is to deliver the goods
to the consignee at the place named by the consignor unless the con-
signee directs them to be delivered at a diSerent place." The implica-
tion, ansing from the relation of the parties as consignor and consignee
IS that the ownership of the property is in the consignee. But where
the consignor is known to the carrier to be the owner, the consignee
IS regarded simply as an agent to receive the goods at the place in-
dicated. On the other hand, where the property is the consignee's,

« Woodbyrs v. Frmk, 14 111. 279, cited Angell, Carrier. (5th ed. |, ( 470
' Per Crompton J., in BriiM and Ealtr Ay. Co. v. CMim. 7 H L. C. 211

«.», 9 M't'w™S'A'"" '" * " """• " '"• "• *" ""• => '*'*"^'"-^'^

Co 'l'o"B*n''>i!'o°'f''"t"i„°f"' ''i?}'°„«S't«'.'"
^"^/' ' Britannia Ironwork.

1 *«• ** "-^ Pef Quain, J., 631 : affd. 2 Q. E. D. 423 6 i c 408

7 H L 269
""'^''" '^''- ' "'"" «»«'»"» o»i IFulem «,. Co. ^rdand), L. R.

T ll'^'Stll^^^'
'^' ''^"•'*«'»' «,U. S. (4 Otto) 549. In Daw,, v. P„t, 8

1. IS. JJA 1-ord Kenyun, C.J.. giires the rule, indicating the proper party to «ue

n™ suatained the lo»» by the negligence of the carrier ia the proper party to call for

Ihe K?,« r -T "'•,I*''°"> »>'°"> 1" k" 1»«» injnred
; anVl inVca™ before

trttS^r Cji^^""" J"*" '.'i
"" "•"»'!!•"" "' e"-^ having d.liyered them to ,.

uul^JJ^l " °^: "' the con.,gnee, the con.ignor could not maintain anw lion against the carrier for their loan Thin viaa Hi-ti :^i—i ;_ ^. n, n .,
tV™ •

. .1. ' ; ,"" ""n"'8n'». tne conmgnor could not maint

/w If'o 'b n "J"'?'
<? tl>»« '""• Thi. wa« distinguished inO.W. Ry. Co. y.•"Vge, 15 y. B. D.. by fjnrd nnlpriHoA r T hot «,! *C

h '11 I

n™. ^ n I. i;
"""""'"»«'""• "" "" distinguished in «. W. Ry. Co. V,/'we, 15 Q. B p., by Lord Coleridge, CJ., 627, where the con.ignor was hjd liable

7„ll\ IZJl^'i """J^S'
'° '"^'

J*" '">" "' «'»<'• ""'"^ ^y "» Pl«intiff.. In

,, lh»L„^?'.K " ? " ",T;'
°''''^'"' ?*' "" '""'"' »''«''« '» haye been brought

, .k
™""i«"'W .»' 'he good, and not in the name of the consignor. ; "for

, ri
' "Tlf.,"

»"'«'"''"' "«'' property upon their delivering the glmd. to the
,

' 5? °" "" property temamed in them after .uch delivery." Loid Wanifii-ld

Nnf^rtv JJ^IThT
»'"•''";.'•"»"«<>'"'="»» in the obiection. ' The ve.ting of the|.roperty tnay diBer according to the ciroum.tancc» of ca«e»." Prim i facie, the con-

"iBueo „ the proper pnion to bring an action again.t the carrier; but the uucstion
i» most often one for a jury.- IMinhp v. Lamherl, 6 O. 4 P. 600
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Carrier's

right* under &

floating {lolii-y

of inHiirtmre.

t. d- .V. W.
Ry. Vo. V.

nfyn.

Vendor'H

riffhta where
purehaser
declineM to

receive jjoikI^

Orenvei
AMin.

Mattmn V,

IMnn.

.1 iidginent of

Best, f.J.

the consignor i« no more than his agent in forwarding the goods

consigned.'
r ^ \t tv

Tliero remains to be noticed the contention raised m /,. ci X. W.

Ry. Co. V, Gbjn.' The plaintiffs, who were common carrier" insured

against fire in a company of which the defendant was treasurer. By t"*

policy. £1.'),0I]() was declared to be insured " on goods their (plaintlfis )

own and in trust as carriers " in a certain warehouse. There were

various other phrases and conditions to the same effect. The ware-

house, with its contents, was destroyed by fire, and the insurance com-

pany resisted payment of a greater sum than would cover the plaintiff s

interest as carriers. It was contended by the insurers, that as the

value of the gu.Kls destroyed by fire exceeded £10, and as the owners

had not declared such value to the plaintiffs, the plaintiffs were not

liable to the owners for the loss, l)y reason of the Carriers Act, 1»30.

The Court negatived this contention and held that the plaintiffs would

be trustees for the owners of the goods of the amount thus recovered,

less plaintiffs' charges as carriers, in respect of the goods.

The (luestion may arise of the rights of the vendor, in the event of

the purchaser declining to receive the goods as by the contract he

ought,' a question often occurring when goods are left in the carrier s

hands.

Holt. C.J., laid down ' that " if the vendee 'does not come and pay

and take the goods, the vendor ought to go and request him
;
and

then, if ho does not come and pay, and take away the goods in con-

venient time, the agreement is dissolved, and he is at liberty to sell

them to any other person." The ruling of Lord EUenbornugh. ('..).. in

Greaves v. Ashlin? has sometimes been thought to conflict with Holt,

C.J .'s, statement : "If, the buyer does not carry away the goods bought

within a reasonable time, the seller may charge him warehouse-room ;

or he may bring an action for not removing them, should he be pre-

judiced by the delay. But the buyer's neglect does not entitle the

seller to put an end to the contract. ... In this case the notice given

to fetch away the goods could not discharge the defendant irpm his

contract, nor empower him to sell the property of the plaintiff.' The

goods in question were oats.

The right to sell is, however, supported by the next case, Macffan

v Dunn? It was admitted by both pls^ntiff and defendant that

" perishable articles " might be resold. Best, C.J., in his judgment,

after remarking the difficulty in determining what are " perishable

articles," thus continues :
" If articles are not perishable, price is, and

may alter in a few days, or a few hours. In that respect there is no

1 In OorJon V. Harper. 7 T. R. 12. Orone. J., .ay. :
" Where goods are dchvcml

to a carrier, the owner ha. .till a right of po»i»»»ion M again.t a tort fea.or, and the

carrier i. uo more than hi. nirv.nt"' In Jlfoore v. WiU«n. T. R. 6o9, it wa,. held

that the con.ignor of good, might »ue the carrier for nondelivery, for that, what-

ever might be the contract hetween the vendor and the vendee the agreement for

the earriaae w». between the carrier and the vendor, the latter of whom ""a. by law

liable." For other ca»e» .ee the note in 1 R. B. 347. Tkompmn v. iorjo, 49 .N. ^ .

188. SeeSaleof(lood..\ct, 189MM*57Vict.c. 71)...32..ub-».i

i 1 E. * E. fi.i2, .ee aale, 823. > H Geo. IV. * I ftdl. IV. c. (18 ». I.

4 A. to transfer of property a« between seller and buyer, «ee Sale of Ooods .4ct.

18113 {.111 & 57 Vict. e. 71), part ii. .,.,.„„ t i t-ii

5 (1704) Lotw/orl v. /lSmmi»lra(r«z o/ TUtr. 1 Salt 112. See per Lord Lllcn-

Ujrough, C..T., Himiz v. H'ArhAcnr^', 7 East, 57!-

e (1813) 3 Camp. 426.
, . . .l i

7 (1828) 4 Ring. 722. See floormcin v. *».», 9 B. 4 C. 143. The right m the civil

law to ronell where the goods are of a perishable nature is treated by Mnyle, Contract

of Sale 148 n. 5. .See Sal.- of (l.ioils .Act, 1893 (.ir. * .17 Vict. c. 71). .-. 41.



COMMON CAKKIEKS. UI6

differenie between one commodity and another. It k a prattico
therefore, founded on good nense, to make a resale of a disputed article,
and to hold the onginai contractor responsible for the diflerence. The
practice itself affords some evidence of the law, and we oueht not to
oppose It, except on the authority of decided cases. Those which
have been cited do not apply. Where a man, in an action for gowls
sold and delivered, insists on having from the vendee the price at which
he contracted to dispose of his goods, he cannot, perhaps, consistently
with such a demand, dispose of them to another ; but if he sues for
damages in consequence of the vendee's refusing to complete his
contract, it is not icessary that he should retain dominion over the
goods.

. It is most convenient that, when a party refuses to take
goods he has purehased, they should be resold, and that he should bo
liable to the loss, if any, upon the resale. The goods may become worse
the longer they are kept; and, at all events, there is the risk of the
jmce becoming lower." In the subsequent case of Acebal v. Lm,' i,,,„,

,

in the same Court, where Ti.idal, C.J., then presided, it was considered ier,.

'

that there can be no doubt but that the plaintifj might, after reselling
the goods, recover the same measure of damages in a special count
framed upon the refusal to accept and pay for the goods bought "

On the other hand, there are cases ' which Mr. Benjamin ' treats M, B,.„i„
in this connection, and which he considers " decide expresslv that the "">'» viiw.
vendor has no nght to resell, for they determine that he is responsible
for nominal damages where there is no difference in these values "

i e
the difference between the contract price and the market value.

Here also should be noted the comment in Blackburn on Sale,* on Cminont on
Maclean v. Dunn. The dictum of the Court goeJ to the extent that "'•dm, v.

the resale was perfectly legal and justifiable
;
probably it may be so 4',""fj°

but there has never been a decision to that extent."
Wmkb,™ „,,

There is, however, a clear distinction between the various cases we c„e,
have been considering. Holt, C. J., in Langfort v. Tiler,' asserts merely ™n"idored.
the validity of a sale after notice from the vendor to the purchaser to
receive the goods and neglect to do so, after the lapse of " convenient
time. Maclean v. Dunn was well within the requirements thus laid
down, for after notice by the vendor the purchaser " declined to
receive them, • i.e., the goods. The vendor then sold.

On the other hand, in Oreaves v. Ashlin,' there was mere omission Or,„«i, v
to carry away the goods bought, within a reasonable time." In the '<*"'

'

cases cited by Mr. Benjamin again, the decision is that, though non-
payment does not put an end to a contract, still the vendor is entitled
to refuse delivery of goods sold tiU he is tendered payment for them •

or in the words of Brett, J.,' " when one contracting party gives notice
to the other that he is insolvent, and does nothing more, the other
party has a nght to assume that he intends to abandon the contract "
ho that the damages recoverable from the vendor for breach of his

1 11834) 10 Bing. 384. Cp. 5« » 57 Vict, r 71 . 47

lolloweu bx pnrti' t hnlm. rt. In re Edmardfi, L. R. 8 Cli 289 2112
' On Sale (4th ed.), 7117. \ ,2„ri rA 1 li;ii
»lS«lk. 112. « 4 Bini; 724 7 1 iM
. E. fart, Oha,„e,.. In r, FAu^rdt. ul la 289

' '"'""' ""

Aajtor, !l « B. D., per Jc»«.|, M.B., 658 : nni if the pUintiff bring, ™ .clion withoutS 7 T r""?,"! °'«I''"; "S""!™' «° i'. he c.„„ot maintain it: .Ifortoiv

^ipgpi
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contract in not delivering »re nominal merely, even if the purchuer

inability to pay is only manifeeted by matter lubaequent to the period

when it WB» the vendor's duty to have made delivery of the gwide under

the contract ; and where, had he made the delivery to which he wa« in

law bound, the property would have actually veated in the purchaier.

Somm.ry o( Where then the purchaser ha« merely abeUined from taking delivery

ilio Uw. equally with those cases where the vendor haa refused delivery on

account of the manifested inability of the purchaser to make payment

—in the event of a resale by the vendor at a profit on tender of the

purchase-money, and expnses probably, the purchaser would be

entitled to the profit." Till he pays or tenders the price he cannot

maintain trover ' or an action against a wrongdoer.* But neither

failure to seek delivery nor non-payment of an instalment, nor even

the calling a meeting of creditors and a declaration of insolvency

by the purchaser will put an end to the contract.' Where the goods

are properly sold and a loss resulu, the purchaser is liable up

to the contract price piuj the reasonable expenses attending the sale.

If, however, the sale realises a profit, the purchaser may claim this

on tender of the price pltu the reasonable expenses of the sale
;

for in selling the goods the vendor is considered to act as the agent

of the purchaser for that purpoae. The distinction as to whether the

property has passed or not must be kept in mind in both classes of

cases as materially affecting the character of the sale ;
and this dis-

tinction is dependent on whether the contract is executed or executory,

for specific chattels or for goods to which something has to be done.

In the class, however, which includes Langfort v. Adminutratnx of

Titer'' and Maclean v. Dunn' there is not merely an omission or

default on the part of the purehaser, but, in the latter ewe at least,

a positive refusal to perform the contract ; and in the former such

conduct apparently as warranted the inference of a refusal. If then

the vendor elects to resell and to treat the defendant s refusal as a

repudiation of the contract, there seems novhing inconsistent with cases

we have been considering in his doing so. In the event of a profit being

realised the purchaser would not be entitled to it, becaiue he had

refused to perform his contract and the vendor had acted upon his

refusal as he was entitled to do. His mere non-performance, as we

have seen, is quite a different thing, and gives rise to rights quite

different also. The vendor, however, has his option of treating the

contract as subsisting and suing the purchaser for the price.

1 In Paue v. Oloalitc, L. B. 1 P. C. 219, 227, it iB said, that if bill, given ta the price

are current, thougli certain to Ije diihononred, the property haa paased even to the

divofltins the veiKlor'e right to stop in fra«i(u.
rt_ a.i„ ,j,i. .j i -707

. SaleotGood. Act, 1893(664 57 Vict, c. 71), . 37; B"'"'!"""' 0?.^i'<*'^i"J-
3 Milaole V. KMU, 3 M. * 0. 100 : Bloxan, v, Saiufcr., 4 B. t C. 941. See Black-

bum, o7s«le (2nd ed.), 486, for a comment on this last case. AUo per Blacllburii, J.,

/WJ V. « kw, L R 1 Q. B. 616, and Orict y. RMardtcii. 3 App. Caa., per Sir

Barnes Peac ok. 322 ; 2 Kent, Comm. 493, note (d).

4 ioni V. Price. L. R 9 Ex. 64.

s Ex parte Clwlmeri, In re Edwardi, L. E. 8 Ch. 289.

. Si-Z,,. V. Swill. 6 B. 4 C. 857. 862 : Di«m V. YaU.. 5 B. t *£.»'' *«>A^5°' .

»"

daU V Smith. I Q. B. 389, is tho case of a special contract, hoc Hare, umtra t«.

Sale of Speciiio Goods, 396. 466, Dependent and Independent Promisee. 687. Ul.i.

vJheii an%it is to be done by each party which the defendant', neglect prevenl.

being done, plaintiff may. in a-n action tor money had and rmiivcd. re<;over any pay.

ment. he haa made under the contract : Oiiei T. Edwarda. 7 T. R. 181.

- • 'if.Vg 1)2 s 4 ning. 722.

> The e^ee.'kngliah and American, are well considered in ^^k"" v. Smith, i^

Wend (N. Y.) 493. See alao 3 Parsons. Contracts (8th ed.), 209 e«i« nolia. Lp.

Sandi T. Toyfor, 6 Johna. (Sup. Ct. N. Y.) 396.
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If in either of the chci jiut ronaidered the vendor piweedn to a Mod. o( coo.
resale, we are next to consider his proper mode of procedure. There lurtinn • re-

must first be, as we have seen,' an ofler of the goods by the vendor and "'*,'''' ""
default by the purchaser. Notice of the intention to sell seems also

''

requisite, or, at least, highly advisable, and an intimation that the
vendor will hold the purchaser responsible for the difference Iwtween
the agreed price and the sum realised, with all expenses necessarily
inrurred." Cases, of course, may occur where these preliminaries would
be dispensed with. In the run of cases their observance would most
probably be insisted on. The onu* at least would be on the vendor
who disregarded them to show that he had taken other suitable steps.
Besides, as favourable a sale as can be obtained must be secured
Quoad hoc, the vendor is the agent of the vendee.' There is no duty
to notify to the purchaser the time and place of the sale, for the doing
so might thwart the sale itself. The ordinary method of sale of the
particular goods should be adopted, unless circumstances make some
special method more advantageous. " The only requisite to such a
sale, as a measure of the rights and the injury of the party, is good faith
including the proper observance of the usages of the particular trade " '

Nerther need the sale be by public auction, though it follows from what
has been said, that, if sale by public auction is the customary mode of

h IT
*""

Pf
''"^"''"' *''"'* concerned, that mode should preferentially

A delivery to any general carrier where there are no speciBc directions Delirerv i„
IS a constructive deFivery to the vendee. If there be no particular '«'"" '«<
mode of carnage specified, and no particular course of dealing between "''V""""
the parties the property and the risk remain with the vendor while ™l,d«''
in the hands of the common carrier.*

If the goods are forwarded by sea, the vendor should cause them Good, to be
to be insured, if there is an usage to insure.' In all cases the vendor '"•<>^-

should inform the vendee of the consignment and delivery with due

1 Lang/ort v. Adminiatrairix of Tiler, I Salt 112
'

J"!«'« \ Taslor, 5 John.. (Sup. a. N. Y.) 395!

. n J ''°' '*• ^ ' ^""'« V- Daviaon, 10 Ve«. 249, 255
« Pet Emott, J., PoUen v. Le Soy, 30 N. Y. o57

V. Ian Itm'.M App. Cm. 284, approving J/oJj v. Or»g«n, L K. 4 E« 41) Sei

Ik"" K^l'- •'.'i:-
I- ? 3 «• B- '87. 'n.fj<m„\. Pad,,!, U Q. B D W* £Ih. oblimlion „ the vendor in the dvil Uw to take due cari o good, pending delivery.Moyle, tontract of Sale. 107 , Ju.t. In.t. 3, 23, 3. note. A. to thrSg of

^'

Virt rni^ l^f T ,
"""'"''I'W Amendment (Seotland) Act (19 * 20

.1 « u • S ™?""'»'5l
:
Uinetdl du Buiaon v. Sxcan, 17 Rettie, 252 See

.
Ming. «0. 276 IntheConimonPlea..in.l/,jcr,(„„v. «iir(.iir.L.R.2C P 51 VVille.

cJentlcal words in Kemc v. FM. 7 App. C«». SSI)
"

-.10 A. to where the vendor is Mcu.ed. Volt ». Bayh. I Ojwn 294

Vict. c"TT'.^i Sb-'..\'^°"''
*"• ^ "^ **''' '' '^""^" -*"• '»™ <« ' "

„f w^lJi^™'' ''SI'""' •,™*'a J^ "" '"'"y ""<' '"••''ne principle, of Vendor'. Rightof Stoppage m TmmHit, 2 Kent, fomra. (13th od.). 640 ,1.,,,., r„« mli.
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Act, 183<).

CHAl'TEK III.

COMMON CAKBIEBH IIY LAND.

I. 0/ Goods.

We have now gone through the leading general relations common to

all cla«.e» of carrier.. The next porlion of our .uloeot deal, with

those principles of the law of common earners which have a .[Hie.al

bearing on land carriage. In tracing the history o the notices pub-

lished by common carrier, limiting their liability,' we gained .ome

insight fnto the uncertainty produced by the '"'"P."'"'™';
"f

always consistent, put upon them by the CoArts, and into the hard-

ships worked by the' notification of unreasonable ^jdltion. of carriag.

by carriers who, from their position, were able to enforce their term, on

perhaps unwilling, and certainly powerless customers.

In 1«30 the evil had become so apparent and pressing that Parlia-

ment intervened, and, by the Carrier, Act,' placed the l^; »»;""'"

on the land carriage of good, on a umforn, footinj; Tl « Act by

section 1, provides' that no common earner bv land for hire shall be

liable for tL loss of," or any injury to, any gold or silver com, gold or

silver in a manufactured or •""n«»»'»'^'"«d f.'*kfr b.„k notS'
i"wellery, watches, clocks, timepieces, tnnket.,' bills bank-notes,

,rders notes or securities for payment of money,' "tamps. m»P».

writSis. title-deeds, painting,,' engr'ving.,' pictures," gold or silver

,A.,e.»i>2.
.nr,cIV.tlWiU.lVc.(«.

L,. oe a. r*
,
ry. t.o-i i* »• » ji- " r j. a w p.. r^ ID Et 793 : as to the t<>m-

* ^ '" '^ji'TTjiTo B D M 10
4'.' R i) ?« ™to ..king b.yo-d

tMioniments." Levi v. Chtxhtrr Lines Commitlte, 17 linios L.. n- *-*J

.

and to.ind by th« jury to be ot .» value, i. not «i(h.n them, «ord.
.

SMiig'r

and crwu, and cJoiroJ workiuj dosign, are not immtmg» w.lhm the Aa.

. Bdj. V. Pint. 8 C. t P. 3111.
. „ , „ „„

10 lleUtrton V. i. * JV. H'. %. Co.. L. R. 5 Ej. »0.



CHA,. ,„.) rOMMON TARRIERS BY LAND, m
or iMe, conuined inLv .»H" * X ""t """' "••"'"•I'.' lun.,'

nK^.iving.hou« .T."h o.rt.r 'r r? ",!^L'f"'
"«'"••»'• "'

to be paid, the c.rricr ihall if r,„ ,i,„T
'""',"' '""""twl

acknowledginj the ..m. „ h
'"'•",""'• ?'™ « "ceipt for th. parcel,

not be lialK,. .ny,Z, dutv .rr
""."""'

"'>r''
""^Bipt -hali

receipt when reqS oT'lffix ^ll, 1
'".' *''" •*" "" ^""^ ""-I"

the benefit of th".Tt' but.h-Hr P"!*' ."""'"• «" "ot entitled to

li.ble to refund tLt'creatdlrr'""" " " """"""' '*" ""'
By ..cfon 4 a common carrier cannot by a notice • limit hi. liability ««,„„ ,.

> (>i«n V, tiurnfU. 2 Ct t V ivt Tt

l(l««-> .nd pholomphir ",M«™,,,' " * ' ';'»'",'»"'»i"'f. 17 Tlin™ L R. 443, • ,ni",

within the deK-ription o( " fu„
° '^"'' '""" "" "»' "' •'""•p do not come

l»<«(»i*l»Vf't. f.ui "in H°;d};J^,l 4- J '"',• t° '"f"'" Amendmmt Act.

-nt b, . ...rne, th. frame. ,„ ,ell Jeh, p"tZ.^^ wi^LfCr"""* r'""" ""
• A waggon pontaininir artiple. nf .1.1 L" j .

*""'" '"• Camera Art.
.he top .ofha. .he oom"' "";Jr:;'ih.r,t:L"; r.'^Ji' '!»-'">;. >"" "pen a,

a parcel or package :

viv" wh^h'.MhJlrrTmlnl^rSir.d''"'!"""'' "' ™"""''" '- ''"Wli.y

Ihe gojd. in que.tion are within the me.L» offk. ""' '"'„'" "" '"f "l-'tl""

prif,. Ihe con.igneei, to pay, not Ihi prke at wWwi,' °-
'l''

'^'"' '"I"' " 'B'
V. i. * JV. W. Ry. Co., £t T 7HI

' '"'' "" ""•ignot bought : lll„,t,„,„
' For (orra of notice, we CJ„„ v. BurMI 2 Vr * If n-i . .n.ture of Uie g„«|, j, „„, „„,. „ .h"";,* 'j f^*/;

3-3; A formal noli™ of th.
"( Ihe company. ,o that the, ra.v Hi the Addition,? if*'

''•?''»'" "• "" """'Inig.
V. Suuo.. lOVi.R. 800, and in K, Ch 21 W Tlw xT '' '? '"'"''"'

' ^""""^
hrge character, that a peraon delivering g„^,"..S „P' "°'|" "I"",'''' "» '" «l"-h
w,lh„„, g™. negligenci, Cto^„» ' ^.»r^ cl^'YvTyXV flit.'°2 Ca'm^^

2
k's 7';rwhcre''"S"^:rpi.,rc?'"'X'- •«*.""" *:'L-"^"^ V"^<mco the statute 11 tiio. tV, * 1 Will IV „ li . •

",' *°. "" <^ontendeJ that
.uulraet limiting th. U.bility of . carrier hoi't?™ i" 1°' 1""'"' *" "''" « "I»<-i«l
I-;. h.d^no™.h ^t^^', „, S7i:.i?.'„rt;^;j,°/.ri°"ti;e^.-|>«g.-
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tl common Uw to •niwer fur th« InM i>I »ny artiilm in rotpect whewol

ninnolentitlnfltothelxinoBtollhiii Art.
. n i i

Hy »<wtion 5 every uBli-o of luch rnmnion i-nrricr nhill In dBomeU

* rccoivinn-houM ; ' »ny one nropriolor ih*!! Iw li«l>l« t" b* iued, tad

no Mtion ih*!! »l>»t« for the w«nt of joininjj iny w)-|iro|>rietor.

By Motion fl •p«ci»l contracts am oxcoptml from tho oper«tion ol

th« Act.'
, , , ,

By Mction 7 per«onii ontitlml to d>ini>Ke« tor p»reel» l<«t or ilain>K«i

may recover the extra charge for iniurance.

By eection H a common carrier »hall not be proUH-ted hy thw

Act Utm li
' ' tv to anawer for limaea ariainR from the felonioua

acta of Ml
'

in his e-nploy ; nor ahall the Mrvant hinuielf be

freed thereby irom anawering for bi« own peraonal neglect or

miaconduct.' , . , ^

By Mction 9 the declared value of a parcel la not concluaive againat

the carrier.

In ,llKt »y< lh«l • o.rritr .hull nnt limit hi. liiibilily nifrcly l.v » imUic- noli™. Iiiit

ln«e> it u,ieii lu him to limit hi. li ily by .. .,.-.i.l ,.„i.lr«.t." H™ |..r Wi«htm»n,

"
I liurrtU T. iV.»l*. S r. t K. IWO; Jl.ii-1, V, .W.i*H. far * M. M:

f"'""''-
{hiar. 3 Biin. N. C. B41I, ..o, .ni mm. Wmiama V. «..«», 7 C. * 1". 777. » »'ott. M

i

Boyi V. /'int. H C. ft P. 301.
, , , ,

• Ulnic V O. If. K». '•»
. (IHIMI 1 Q. B. 373. The ..<lioii ib»" n.it aivc r.ili.lily

to .imiul oontraou i(™i.r,.lly. but rflrr. .mlv to ..muu.l. by whi.h lh« mmii'nybut ri-bT" only to <ontjiii-lH by which the comjiitny

tlon (tivon by .w. I of the Act : HaxtHjilit v. «. A. «y.

Co.. L. K. 4 U. B. 244. ... u , .

» In Moe»« T, L. * S. IV. «». Co.. 2 E.. 4111, " S.cv«it i. not .imHijcJ to n

ervant in the .trict iH-nie of tU won!, bu' imluile. • peraon i miJoynl. not ilirrclly.

but thtouKb hi. employer', empluyment. See »l«> »i«t o/ A'"'"'*!' • ''''?•";

Kx«fU (•'.. 93 U. S. 13Otto) 1^4. In .S,~ ». (•»«;,((.. 5 A. * E. «M. it w... luid

doJrn Ihiit where kii.«I. «f received by the >|ient of two comiKinic.. without indicn-

tion «« to which he receive. Ihoni lor. they »re not n^-eived (or eitlier until the »«ent

m>ke. uii hi. mind, but Irom that lime they ar.- held (or thai he delermine. ;
tUrplf—

Y 1. * S. ». «». r,,.. IK Q. U. I), 121 : «» Stroud, .ludicial Dicte.n.ry. ."4 .»«

Servant, Where n (elony B «it up a. an an.wer to a ,de(ence under thi. Act, 11»

qne.tioo ot negligen™ i. immaterial , «. W. «,. Co. V. «im'«. IH C. 11. 57.5 ; MM.JI,

T 1 * « «»: Co., 4 C. B. N. H. J(l7. It ia enouiih (or the idamliU lo make out a

»,»< /«i« eaae of (eh.nyi H thi. i. Ie(t unan.wered. plaintiB i. eiltitled to "Ucm-"!

:

Va»i//i(,.« v. i. * S. W.K). Co.. L. B. 9 Ki. 03 i J/V»«» v. " If. «»• t^"
• "^ " "•

U H otHi But mere .buwinK that good, have lawn delivered to the eollipttny. and

loit or a iHirtlon ahatrscted. i. not .ollicient to fai«i the inlerenco o( a (elony bv the

oompauy • «r»ailta. or aa Willea, J., atatea tha Mint .
" When it la .ought to eatnUl.ll

• theory by circumatantUI evidence, all the lacu proved muat be ca)n.i»tent with

the thecrv ; but there muat alao be aomo one .ubatantial crwlible (act lucon-

"atent with the contrary •
i O. If. K,. Co. v Ri^f. 27 L. .'. C. P. 200

,
Afete^/e

V. L. * B. «./. Co.. 27 U J. v. P. 334, ,.< to which .oe 1 <iiij»to» V. I. * *• >»• *»• 'JL-

U B.9 Ei. ('7. A. to the dirlutK o( Willea, ,1., in MtkiUlt r. t. ii B. Ky. to., 4 t. B.

N 8, at 309, 310, i«ee note to Cogiji V. Bernard, 1 8m. L. (. (Ilth ed.) 217;

OoaoHo V. WrCTl JfoalV™ and He.tera K«. Co.. Ir. R. 9 C. L. 233. In «oe»« v.

Cork. Blotkr,^k. oad Pwoje fl». Co.. 24 L. R. Ir. 260, the Act doe. not ieem to

have been adooied ; and on a loaa being shown the company did not call the nitf ht-

wal<.hraan who had charge o( the room where tlie plaintiftV tag waa depoait«l. The

defendanta were a.cordingly held liable. See Tarner V. O. If. «». Co., M L. T. (N. !^|

22 Aa to evidence admiaaible. «ee KirkalaU Brrmry Co. v. Farnai Ry. to., h. R.

9 Q B 408 Bum v II. W. Ru. Co., II (.'. B. 140, waa not within the atatute; .ce

a. t« thia, O. If. Ry. Co. v. rLcU. IS C. B. .178. per Jcrvi.. C.J., 6».| :
alao .._r

Willea, J., 5S6 1 and Milcalf,. v. L. J, B. Ry. Co.. 27 L. J. C. P., per W lllea, J., 207.

Cp McQueilm v. Hanlord, 40 Me. 117. Lo«. by theft by atrangera or by the earriT «

•orvanta. In tho nbaince o( groa. negligence, waa held a ri«k o( the road againat wl, h

the oontracl or notice at common law protected the carrier e.itirely apart from t lie

Act of 1830. and notwithHtanding aec. 8 of that Act. in Shaw V. 0. If. fly. Co.. [1894]

1 Q. B. 373. See alao U. W. Ry. Co. v. If i«i«. 18 C. B. N. 8. 748. ai to admia.iona by

railway aerranta. The admissions of a coachman as to the losa of a parcel were

received againat the coach proi)riolor in Mayhtvi v. A'e/«.a, 6 C. £ P. .w. -\s to tjir

personal liability, ex dtHoto, -f the coachman, guard, or other iwrvant, tavenagn v.

Svch, 1 Price (Ei.), 328 i Ifi«iiii« v. Cmmlon, 2 Stark. (N. P.) 82.
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wk.,,. 'TI^^
Mnding rmkIii <,r . imrlicuUr . ™rii,ti„i, ,„(! v.lim "" "'- ' "'

«n?ll,^ i * '' ""'. ''"''"•i*<' " th» ..Hi™ ..( tl,„ c«rri..r „r ut I "«n.l.,. h.m«, ,„ „„ the „«,,, ,„ ,u.^h,„ .ml d.™. tn I „ w

M«.' o d^ri ^„V . '"rr "'"'""•' ""'^''» »' ""« ''in-l what 1, ,«

"

'«
of th.t,lJ

'"!'" "l""'?"™ "•<• v.lu. .h»ll fill l,i,.., th" "v

con,™" t '
""'^ '""" • "''"™ "'»' •»' "• •"»"-" "• »

'I"'.-!''!' :;*•.;:;;""

.HH™!;'j ."'fu'^''''.,*'""'''
""' '^'"'""01. carrier pul.li.heil a nuti,v

K„ ™ ,
'*'"

"''P
* '(""fi^lly .lelivered to mme ,R,r8on to form tlw

nrorofa. T"li
"''"'"'' """• '^™- ^^'"^ "" '^"".mon car Lr dtl

"qr;;H'::sa-rorHf^^^^^^^^

pro^s„:t;/tLirt7u;e^r™,ri:iitr.r^^tr;i"th™""'"^^
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Conditions

allowable

under a
Ftppciftl con-

tract.

Limitations

to the right of

niakinf^

special

contracts aa

stated by
Story, J., in

1832.

Blackburn.
J.'ti, view of

the change
in the law
between 1832

and 1804.

Wyldy.
Pkkford.

carry or only carry on his own terms. If pa>Tnent is made aa demantled

the carrier ib bound to carry on the terms of the common law liability

as modified by the Carriers Act. IH30. If the price is not paid and the

common law liability as modified by the Act is not insisted on, and

the proprietor of the goods still chooses that they should be carried,

the carrier may insist on his own terms. ''Probably the effect of such

a contract would be only to exclude certain losses, leaving the carrier

liable, as upon the custom of England, for the remainder." '

There has been considerable conflict of authority respecting the

conditions t^at may be imposed by a special agreement. By the

common law, common carriers are bound to carry for all persons who

apply, and for a reasonable reward, unless they have a reasonable

excuse for refusing to do so.^ The interpretation of a special contract

primd facie is that, the consignor, having the right to insist on the

performance by the carrier of his common law duty, has elected to

waive it and to agree to a contract more to the mind of the parties.

This nominal freedom of choice became ever more and more illusory

as the business of a common carrier was concentrated in a limited

number of powerful corporations, who were able absolutely to dictate

the acceptance of what terms they pleased, on pain of practically

prohibiting carriage on any other terms. Certain limitations there

were beyond which common carriers were not permitted to go. Story,

writing "in lH;i2, thus states the limit at that date :
^ "It is to be under-

stood that common carriers cannot by any special b^reement exempt

themselves from all responsibility so as to evade altogether the salutary

policy of the common law. They cannot, therefore, by a special notice

exempt themselves from all responsibility in cases of gross negligence

or fraud ; or, by demanding an exorbitant price, compel the owner

of the goods to yield to unjust and oppressive limitations and qualifica-

tions of his rights. The carrier will also be equally as liable in case of

the fraud or misconduct of his servants, as he will be in case of his

own personal fraud or misconduct." Yet though this was the law in

1H32, bet\ -en that time and 18o4 a contrary rule gradually came to be

established ; and at the time of the passing of the Railway and Canal

Traffic Act, 1854, the decisions, according to Blackburn, J., had come

to hold that a carrier might by a special contract limit his responsibility

even in the case of gross negligence, misconduct, or fraud on the part of

his servant.*

This change is to be traced through a series of cases, the first of

which is Wyid v. Piclcford.^ The first count of the declaration in that

case charged the defendants with a breach of duty as carriers in not

taking proper care of maps. The second count was in trover. To

the first count there was a plea setting out that the plaintiffs had

notice that the defendants would not be responsible for loss and damage

to maps unless insured and paid for at the time of the delivery to the

1 Wyld V. Pkkford, 8 M. & W., \wt Parke. B.. 4-.8,

a Hftwti V. Ptnin>*idar and OrienltU Stmmfwtt Co.. 6 C. B. 775. Story. Bailm. S§

495. 501. *' No doubt, at common law, a, carrier may enter into n Nia-cial (ontract.

He may, it is tnie, be bound U) carry goodn ; and. if he rofuwfl to do m, cxcoyt on

the terms of a snecial contract, lie may Bubiect himttelf to an action for that breach

ofduty": per Martin, B., (Virr v. Lamm. A K. /f^. Co.. 7 Ex. 715. ^In/c. 875.

3 Bailm. § 54ft. The law im Htat^nl by Storv continue<i and continues to be the

law in the United States : Jiaitrood Co. v. Locku)^>d. 17 Wall. (U.S.) 357 ; Thomi»8on,

Neslifience. § 6507.
* Pet Blackburn. J , Peek v. North Slaffordekin Ry. Co., 10 H. L. f;. 494.

i (1841)8M. dtW. 443.
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wa, given for the plafnt^ beca-^e ^ thTh'?' """"rl.-
•'"'«'"™'

a notice that the carrier "wouM not h '"m °! "" »»"'»ritie8

damage done to " Toods Zl° ^sponsible for the loss of or

irresponsible for ever*y b s but nnr?'' "^"^u""'
""''"' '^' <••""'"

negligence, whether g^o^ or ordi^a^»''„rr''
"' ""^""^ "'"'"'"

miBdeliveryadmittedinXpleamXt^^ ^""""'r
""' '""''v^tent

ina<lvertent; This decision wfnt n.T *^™u '^ "f
!?l>gent even though

the Court to con true tTetrr„Botte IT tl
'.''^'""''oritie, bound

not be responsible to? the losTof or d«^ ™^ """*
"'.f

<"""" " ^^'d
would not beresponsTblefor Usordal. *' ^"° "-" goods, to mean

The matterL nexV^id^^T^^ ,^^7^2^ "^^^

action was for the negligent loss of siVnf .
.'^'''*'».' where the //,„,„„ ,,

The plea was the (arriera A,, r
'
I "f.

» greater value than £10. "*„„.

of re;,li,.ation; to tMrther^wasaZS^Sr "T,1? "' ""-^
pomt whether, under the Carriers ArtT '"'^"''^ "^^ P''^'^'*"

negHget.ee as well as n^.'^Lr"^^0^?^^^ l^^Ta^
'™'

IWrr/Z^rSn" «re^TLnt^:,r "i ^-JV*"'"
V. .w ...

horse against the defendants ascriorw^^T^? '"" '""^ '"^s <>' a J"*""'
by the defendants, ftrctfr^vTn^to thlYr'ff'rh\rfr'™'* '"^^^^^
notice on t : " N B ^This tinV„t :=

P,"""™ *'th the following '

undertaking all risks of eonve^n l.f"'"'
'"''''"'* '" ""^ "wner's

not be respo'nslble for al; i"[uTy „rdrma^l7:"' " ""^ ^""P'"'y *""
ring to horses or carriage^ while traveuTn * "".T"^''"

'^'"""^> «™'-
Theinjnrytothehorse'^tledb/adetctlntrr T"'™**!"*-^out to the defendants' servants who haHin.i , n™"''?' P'''"'*''^

right. Alderson, B., at theTial was
^-""'."^"""t^'ly tried to put it

ants were bound to the exerc se of Li n? ™'
"l*'

""" *'"' ^^'''"d-

standing
;

secondly, tliat on the a^tlmr L^^'v"""
'""''^ """'">

notice was subject toT mpHed exeen ™ ?,
°''^''''" ^- '*''"'' ">«

defective horse-box. He TcordLTv dfr Tf "'''^^ ",™'"K '"» ""e
A new trial was granted on the Zn„J f!'''"^''''°'*''"= P'""«ff-
C.J., holding. tLt"lhe":rt7 h"' tferet'^tTj adt '"^r"'expressing the contract anrf H.„„„l, .i. i ^»?. '"' adhered to as
that it wfs the duty of\he dtlnt^to ha '"f "i''*,''"™^"''*^''
sufficient carriages, and that the £«!,

''",%'"™shed proper and

•,^'^lfztSL7^1iJP''^';'^•>. ... ..... .,

Like the former this was de^.iJl 1 ?C ,
'™^''yance of a horse. .'/'..M.^r,

' Son « o«.o with Bimilar (ao(» but wi.l. In .
' *"'*•> ' * ". »*«.

..r,:.!^;;'s k!S-.;r;:„ss;i.".;'?"'-
'" « * ^^ •* i-'-i-s .1... .h, ,.„„.

(w..'imAiV

' (1831) 10 Q. B. 1)00.
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ManchtfteT,

tiluljieid, and
Lincalnshiri:

H,J. Co.

Can V.

Lanri. d-

r. «>. Co

conditions took upon himself all risks of conveyance, the earners

were not liable even for gross negligence.

Then came ChippmdaU v. Lanci. d Y. Ry. Co.,' an appeal from

a county court, which held the defendants exonerated from liability,

on the terms of the condition on their ticket, for any injury, even

though caused by a defect in the carriage in which the plaintifl s cattle

were conveyed. Erie, .1., said :
' " I take it that the carnage was fit

for the journey and fit for the weight, and that the damage has entirely

arisen from the freight being living animals, who made an effort to

escape and so injured themselves. That seems to me to be a risk for

which the company peculiarly said that they would not be responsible.

I think that a limitation, however wide in ite terms, being in respect

of live stock, is reasonable ; for though domestic animals might be

carried safely, it might be almost impossible to carry wild ones without

iniurv-

Austin V. Manchester, SheffieM, and Lincolnshire Ry. Co.,* in the

Common Pleas, is the next case. The declaration, which "appears

to have been drawn with griiit care in order to avoid tl objection upon

which the decisions in Shaw v. The York and North Midland Ry. Co.

and this case • proceeded, and to lead to the supposition that there

was some duty cast upon the defendants beyond that which arose out

nf the special contract made between them and the plaintiffs, alleged

" BToss and culpable negligence " in the defendants' servants ;
which

was proved at the trial. The condition on the ticket, said Cresswell,

J., which exempted the defendants from responsibility of whatsoever

kind and howsoever caused, protected them from responsibility for

the negligence of the defendants' servants ;
" whether that is called

negligence merely, or gross negligence, or culpable negligence, or

whatever epithet might be applied to it, we think it is within the

exemption from responsibility provided by the contract.
, . , ,

Very shortly afterwards Carr v. Lanes. & Y. Ry. Co.,' was decided

in the Exchequer. The declaration stated that the defendants had

received a horse to be carried for hire in a horse-box on their railway,

subject to the conditions in a notice at the foot of a ticket for the con-

vevance of a horse, in these words ;
" This ticket is issued subject to

the owner's undertaking all risks of conveyance whatsoever, as the

company will not be responsible for any injury or damage (howsoever

caused) occurring to live stock of any description travelling upon the

Lancashire and Yorkshire Ry., or in their vehicles "
;

that whilst

the horse was in the custody of the defendants, and through the im-

proper conduct and gross negligence and from want of proper care on

the part of the defendants, the horse-box was propelled on the railway

against certain trucks, and the horse thereby killed. The jury foumi

that the accident was due to the gross negligence of the defendants.

This finding was not complained of, yet judgment was arrested, on

the ground that there was a special contract by which the pliuiitiB had

taken .>n himself all risk, and agreed that the company .should not lie

1 (1851) 21 L, ,1. Q. 11. 22. ' '' 2<-

3 Antr, «8:). M I" conditions on ticket. po< 9I>1.
, . ,, „ ,

» 11852) lU U. II. 4.-|4. Tlii» ™«|> in in»crto<l out of its order in Common ]!.'Och

Report, under 18.». The correct date of the decision '" ""X "• '"fu
"" "l''";"~

from Hi Jur. TM. « 13 Q. B. 347. • In the Q. B.. 20 L. J. Q. B. 44(1.

7 Per 1-Ve.swell. J.. 10 (•. B. 472. ^."..J'r, >• l. /•

e (1852) 7 Ex. 7(17 ; cp. CannM v. Ford. 5 1.. T. (N. S.) Ii04
:

O. .\. %. Co v

3IoTz-iUc, 21 L. J. Q. R. 31".
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PMponsible for any injury or damage, however caused. Parke Bobserved with reference to the argument on the inconvenience arisini;from such contracts, that that is not matter for the Sercnce „? hf

pJa'stUr "^r" t^'^'l"
'h^Legislature, who may « hey pl^^"

their liabifity"
"''"'" *''" """'" '"'™ '"'''P'^d "^^'^^i

«»/^r* issroi"' ?rjetnt„r:auis^^^^
personally served on a number of fishermen at Scarborough Station S^k,
itab lit.°''wrf "°i-.-*"^

.*"' ""^"'P' "" ™"»'" -'""ditions iSg wifl?;
t.^% conditions the servants of the company had no powe?to modify or affect A riot ensued amongst the fistermen in con'sequence and after this the plaintiff sent his goods. The judge dTrected

wi li7e nMic'^jr """T! *•'?' ')' ?'"'""« '"'» "- "' tZe servedwith the notice, they might infer from that fact a special contractaccording to its terms
;
and " advised them to drawS in?ere"ce

,T.. • 'TP' "' *''«"?«'=« »"<• the subsequent sending of the gZsunles m the meanwhile the plaintiff had unambiguously rfftised

defend'HhT'"'''™ f"'T "" ""^ *""' »' the notice! and thedefendants had acqmesced m the refusal. The jury having found that

^rectZ7 .Pf"' ^"'/'"'^"f
t™rt of Queen's Bench hdd that thedirection had been right, and the verdict was not disturbed '

1 he year following this decision the Railway and Canal Traffic Act r r

Blac4u?n'r":vs-?Th"""^ *"" ^"\f ^""i"- C ISSO,' Kr«^
^Iw .f Ik' ;• 7 ; J"""-^

" " '^''""derable difference in the pur^ ^"- '»«
view of the two Acts. Carriers were under the risks nf fl,. „„™„ oontr.,toi

m^no olv'*^hrf *'f
"" ^"^ ™' P--"for;h"eL';rl*c'tl;n°"'"? S?J^.e,

eTtrol^rtttiir^^u.-rronSlt™;
"- '--' -' *"»

'^'"•

defi"'"* "" '""'^'^ "* *" "^'^ "" «"<> »"""'"> • deals with An.^y.. ,„

»„«,- T.*'°1v^
*° ^ ' * '"'';^'"'' '* provided whereby persons to whom T^£''^''sufficient facilities are not afforded, or against whom any undu" nr^ ?Sf

° '*"'•

ference for a competitor is shown, may obtain relief
^ ™<""' P«- 'S^-

^

' By tho Regulation of Railway. Act, 1873 (30 & 37 Vict r 4S1 . B (K. i

of thi. Act. ™fway oon.panic. cannot 'rcS o c.rrv tX wWchtlicXve (rT.'"''

^..
joct to remmnabl. condition, under ,ect, 7 : J>id„on v. «"vZ Co IS O R n
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Section?' provides that every "'way and canal company " shall

be liable for the loss of,' or for an\ jury ^ done to, any horses, cattle,

or other animals,* or to any articles, goods * or things in the receiv-

ing,* forwarding, or delivering thereof, occasioned by the neglect or

default ^ of such company or its servants," notwithstanding any notice,

obligation to afford ' re««onable facilities' fur thiit kind of trafliu ovt- the whole

extent of its syittoni," Sec, too, in the name case, the eoninirnt'i on 'V. t.'. Rjf. Co, v.

B'lHwnif Commteaionfrs and thr CorporiUion of Itanlinga, 5 V- B. U. 217 : « Q. B. D. 68«.

But ttoe the view of tho Court of Appeal in Dtirlaaton LuCid Hoard v. L. A N. W. Hy.

Co., [1894] 2 Q. B. 61»4. in which the correftnetm of the lIa»tinf/« ante is aHitertcd. A
ootnpany will not be eomi>olled to carry gnoAs cattily damaged to a iwirticular (ttation

if there is no meantt ofjjroviding i)roi)er aceommodation there: Thoman v. North

StagortUhirt Hjf. Co., 3 Rail. Can. (N. ft Main.) I. If a coiiiiiany refuBo to carry a

certain class of goods as common cutriers, and require s)>ecial rates to lie paid (or the

carriage of such goods, this is a refusal of reasonable fiu'ilities : 0, If. Hy. Co. v.

RaUway CommiMmmrt. 7 <J. B. I). 182. IW ; sec mtfudh <i. S. K. Hy. Co., ft» L. T.

137. As to undue preference, see Dtnaby J/uin Collier', Co. v. MaHrhtitir, Hhtffield,

and LincoliMhtre Ry. Co.. II Apii. Chm. »7 ; L. * A', it. Jiy. Co. v. Knmkcd, 3 App.

Can. 1029. There is no right of action by a common carrier agai^ist a com]iHny on

the ground that he is excluded from their station ; his teiii«ly is by this Act :
Bnrker

V. Midland Ry. Co., 18 C. B. 46. The Hhymnfy Railivay Co. v. The Rhymney Iron

Co.. 25 Q. B. D. 146, following Miittchenler. Shr^'ld, and LttlColnahirr Ry. Co. V.

Dfnnhy Main CoUiery Co.. 14 Q. B. T>. 20», held that no action will lie for breach of

aec. 2 of The Railway and Canal Traffic Act, IM54 (17 ft 18 Vict. v. 31) ; see also per

Lord Blackburn, 11 App. Cas. 121. As to competing omiiibuKPs. In rt JUarrioU and

L. * S. W. Ry. Co., I C. B. N. S. 499 ; In re f'almer tnid L. B. Ar. Ry. Co.. L. K.

6 C. P. 194 ; In re Parkiwnn nnd 0. H". Ry. Co.. L. R. (i C. P. 5r>4 ; London County

Conned V. A.'O.. [1902] A, C. 105.

1 Sec. 7 was extended to Hteaniers belonging to railway comitanics by sec. 3l of

The Railway Clauses Act, 1803 (2«i & 27 Vid. c. 92). But that Act applies only to

railways whose B[>eL'ial Acts are {wssed after that date : sec. 30. By sec. Hi of the

Regulation of Railways Acts, 18(iH (31 ft 32 Vict. c. 119). the Act of 1864 (17 ft 18

Vict. e. 31), is extended to tho steamers of all railways ; but sec. 59 of The Railway

and Canal Traffic Act, 1888 (61 ft 52 Vict. c. 25), repeals that part of sec. Hi of the

Act of 18ti8 which extendetl the provisions of the Art of 1854 to the steamers of

TPilways. The Stella. 119001 i-. 101. Sec. 7 of the Railway and Canal Traffic Act.

1854, is not limited to goods which the Compiiny are bound to carry by the particular

class of train in which they are in fact carried, so that goods carried by passenger

train which the company are only obliged to carry by goods train are within it

:

Wakin9onv.Lanf^.ti- Y. Ry. Co., [IQOa] 2K. 6.619; affd. 23 Times L. R. 509; yet if

the company carry goods by jMssenger tr«in which they arc only hound to carry by
goods train (non-perishable goods), they may make their bargain as to the terms, and

the case is not within sec, 90 of tho Railways ClaiispH Consolidation Act, 1845 (8 ft 9
\ict.c.M): Stone v.JiidlandRy. Co.. [IWi] IK. R.m\\

9 " Loss " under this section was held to cover misdeliverv : Skipwilh v. 0. \V. Ry.

Co., 69 L. T. 520.

• AUdau V. 0. W. Ry. Co., 6 B. ft S. 903.

* Harrison v. L. A B. Ry. Co., 2 B. ft S. 122, 149 ; docs arc not such a description

of goods as at common law a carrier could be compelled to carry : jter Wightman,
J..7.e. 144 ; cp. Dickaon v. O. JV. Ry. Co.. 18 Q. B. D. 176.

6 Passengers' luggage is within the section: Culhr v. ^V. L. Ry. Co., 19 Q. B. I).

64 ; Cohen v. 8. E. Ry. Co., 2 Ex. 1). 253.

This does not apply to goodn received as warehouseman: Van Toll v. S. E,

Ry. Co.. 31 h. J. C. P. 241 ; Hodgman v. West Midland Ry. Co., 5 B. ft S. 173 ; in Kx.

Ch. 35 L. J. Q. B. 85 (as to remarks in dis.'ienting opinion of Cockbum, C.J., in the

Queen's Bench, see Hurl v. liaxindalf, 6 Ex. 709) ; nor to carriage beyond the com-
pany's line : Zunz v. S. E. Ry. Co.. L. R. 4 Q. B. 539. «*«•*« v. Cork, Rlackrock, and
Paseagc Ry. Co., 24 L. R- Ir. 250, is the case of money extracted from a bag left in a

cloak-room.
7 In Harrison v. L. d- B. Ry. Co., 2 B. ft S. 122. Ex. Ch. 152, Erie, C.J., and Keating.

J., held that if the loss was occasioned by pure accident, it was not within the statute,

but the majoi' y of ti.e Court gave no opinioi: on the point.

» " Hervai. s " includes agents: iJvotan v. Midland Hy. C;:, 2 App. Cas. 792.
" Having regard to the terms of The Railway and Canal Traffic Act, and to the history

of the law, and thf occasion for the Act, it seems most reasonable to hold that it

extends only to negligence or default in the nature of negligence, or within the scope

of the servant's employment. The Company, therefore, as regards theft without

negligence, are left in tlic same position in which they hati been at common law fur

at least a hundred years in relation to such theft, and that is, that subject in the
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(4) No special contract under the Act is to b« binding unless signed

by the person delivering property for carriage.'

(5) The Carriers Act, 1830, is in all respects unaffected."

There was for some time after the passing of the Act a very keen

conflict as to its interpretation. Two different views were advanced.

The one view was that no distinction was to be drawn between

notices, conditions, or declarations on the one hand and special con-

tracts on the other ; that, in both insUnces, the judge at the trial was

required to decide whether they were " just and reasonable, and

that in both instances they must be signed.

The other view was that, to guard against the unreasonableness of

companies being bllowed to protect themselves from rcsponslbihty

for negligence, they were made liable for any loss or injury occasioned

by the neglect or default of themselves or of their servanto, notwith-

standing any notice, condition, or declaration made and given by

them contrary thereto ; and that by the Act " every such notice,

condition, or declaration " having the effect of limiting their liability

in this respect was " to be null and void." Then, recognising that by

law a notice delivered to the owner of goods and assented to by him

amounted to a contract, and further recognising that the assent which is

frequently given at the time of the delivery of goods is often without

any actual knowledge of the conditions to which assent is by law

presumed to be given, this second view regarded the Act as providing

that only such conditions should be made " as shall be adjudged by

the Court or judge, before whom any question relating thereto shall

be tried, to be just and reasonable." Having thu dealt with notices,

conditions, or declarations, it regards the section as proceeding to

deal with special contracts, and us preserving the liberty secured by

the Carriers Act, 183a, to make special contracts with the owners of

goods upon any terms of carriage which might mutually be arranged

between them, provided such contract were signed.

Early decisions in favour of the former view are htmont v. d.W
.^

Ry Co.,* in the Common Pleas, and M'Mantu v. Lanes. <i Y.Ry.to.,

in the Exchequer Chamber ; in favour of the latter. Wise v. G. IV. Hy.

Co • and PardingUm v. South Waka Ry. Co.,' both in the Exchequer

In Peek v. North Staffordshire Ry. Co., the controversy was earned

to the House of Lords, after a considerable division of opmion in the

courts below. The judges were summoned to deliver their opinions,

when a division of opinion again appeared. The former of the two

views above stated was supported by Blackburn, Crompton, and

Williams, JJ., and Cockburn, C.J. ; and the latter by Willes, J.,

Martin, B., and Pollock, C.B. The majority of the House of Lords,

the Lord Chancellor (Westbury) and Lords Cranworth and Wensley-

dale, agreed with the majority of the judges who dehverod their opimons

before them. Lord Chelmsford took the contrary view.

Peek V. North Staffordshire Ry. Co.' decides-first, that between

conditions and contracts there is no distinction ;
secondly, that a

condition or contract, to bind a trader, must be in wntmg ;
thirdly,

that every condition or contract made under the Act must be proved,

1 The .ignature of a railway .gent employed by the con.iL„or to deliver, and by

the carrier to receive, good« is .ufficient to bind the ajndci ;
JMndje v. O. W. Ry. to..

15 e. B. N. S. 682. _ , „^
I f.*r B ml "' '" """' '"

. 4 H. t N. ,27.

1 1 H S S 6i . 1 H. 4 N. 392. > 10 H. L. C. 47.1.
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to the satufaction of the Court trying the case, to bo jiut and reaBon<
able

; fourthly, that, whether a condition or contract, in either case
it must be signed to be valid ; and, fifthly, that the onus of showing
that the condition or contract is just and reasonable is on the company
that alleges it.

Though the authority of Peek'g case is insuperable, the justice and
wisdom of the decision was called in question as late as 1HH3, in Ma-t-
cheater, Sheffield, and Lincolnthire Ry. Co. v. Brawn,^ by Lord Bramwell,
who says :

" At the time it was decided,* and from thence continuously
until now, I have thought it was wrongly decided, as I know it was
contrary to the intention of the framera of the Act ; and this case
confirms me in that opinion. For here is a contract made by a fish-
monger and a carrier of fish, who know their business, and whether
it is just and reasonable is to be settled by me, who am neither fish-

monger nor carrier, nor with any knowledge of their business. And
although that case has been in existence for twenty years, and has been
acted upon in Courts of law, if it were within my competency to over-
rule it I would do BO, because it is impossible to say that people have
regulated their contracts in reference to it : they have done nothing
of the sort. What they have done is this : they have entered into
their contracts without reference to it, and when it has become
convenient they have broken those contracts, and, having had the
benefit of them, they have turned round and have sought to avoid
them."

*

Manchester, She/field, and Lincolnshire Ry. Co. v. Brown ' may be
cited as establishing the following proposition : that if the consignor
has an ofEer bond fide made to him of having his goods carried upon
terms just and reasonable, and voluntarily chooses in considert tion of
a pe uniary benefit to exonerate the carrier from any part of his
ordinary responsibility, a contract thus limiting the carrier's liability
may be just and reasonable, though without the alternative option
it would not be so.* This decision was supplemented by that in the

> 8 App. Cas. 716 ; Bial v. South Devon Ry., 3 H. A C. 337.
a In 1863.

3 8 App. CftB. 703; Ronan v. Midland Rff. Co., 14 L. R. Ir. 157; Foreman v.
a. W. Ry. Co., 38 L. T. 851. In Lewu v. 0. W. Ry. Co., 3 Q. B. D. 195. the liability
of the rarrierH wa« Hmitetl to " wilful misuonduct." C'p. BenntU v. Stoiu; [19021 I Ch
per Bucklt-y. J., 232, affd. [1903J I (!h. 509; Cordey v. Cardiff Pure Ic^ and Cold
Storage Co., 19 Times U R. 25R. " Wilful misconduct " wa.s defined in Oruham v
Rdfaitl and Northern Counties Ry. Co., [laoi] 2 It. R. 13, VJt " .Miat-onduct to which the
will iH party as contradistinguished from accident, and is far lieyond any negligence,
even groxs or culpable negligence, and involves that a pcrnon wilfully misconducts
himself who knows and apprwiates that it is wrong conduct on his part in the existing
circumatanceM to do, or to fail or omit to do (as the case may be), a particular thing,
iind yet intentionally docs, or fails or omits to do it, or porsists in the act. failure, or
omission regardless of onsequencea." Lord Alverstuno, C'.J., in Forder v. 0. W. Ri/.
Co., [1905] 2 K. B, 536, accepts this with the addition '* or aets with rocWes.i careWn-
neM, not caring what the results of his carelessness may bo." In the same case (537)
there is a hiird saying of Kennedy, J.'s :

" In my opinion, the knowledge which is
necessary to give rist" to a charge of wilful misconduct must be knowledge on the
part, not of some official of the company, not even of its highest offiiinU, but of the
person who under the rules of the company is engaged in, or is entrusted with, the
' ontrol of the transaction in which the mischief has arisen." Thus, if the board of
directors or the general manager, with knowledge, have directed a course of conduct
with regard to goods received on such a contract, the company is not chargeable with
" wilful misconduct " ?( the loading porters or their immediate sujierior having control
of the loading are ignorant of the requirement. Ridley, J„ concurred. The srround
if the decision u( Lord Alvurstonc, C.J., is much the safer to adopt.

* In Lewis v. O. W. By. Co., 3 Q. B. D. 195, the cass of the conveyance of some
lieeses, this alternative was offered, and the contract was held juat and reasonable. In

Manehftiler,
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6.W. Ry. Co. V. McCarthy,^ where whether a condition is just and reason-

able is held ' "not a quettion of law, but a question of fact, or, it may be,

a mixed question of law and fact, which must be determined according

to the special circumstances of the contract in which it is inserted "
;

and though this be so, yet the judge " is not entitled to ask the jury

to find the facts which he may consider it necessary to ascertain in

forming his own judgment." '

In the Irish case of Sheridan v. The Midland Great Western Rif. Co.*

the reasonableness of the alternative offered is declared to be a question

for the judge and not for the jury.

In special contracts the liability of carriers for their own negligence

must be excluded either directly or by necessary implication ; for the

law presumes that the liability continues if not manifestly excepted.

Thus a condition that a carrier accepts no responsibility will not exclude

liability for actual negligence ;
" nor yet will one exonerating a carrier

from liability for damage occasioned by kicking, plunging, or rustiveness

of a horse protect him where the restiveness is induced by his negligence ;

'

but a condition exempting a carrier " from all liability for loss or <laniage

by delay in transit or from whatever other cause arising " is good to

excuse the negligence of the carrier's servants.^

Again, a contract to carry goods " at the owner's risk " only exempts
the carrier from the ordinary risks incurred by goods going along the

railway, and not from liability for negligence," unless the consignor has

notice that the carriers carry at a lower rate " where the sender relieves

theni from all liability of loss, damage, or delay "
; wlien the contract

must be interpreted by the sender^s knowledge of its meaning, and will

exonerate from liability for negligence ; " but does not carry immunity
from the consequences of wilful misconduct.'"

Mere misdelivery does not amount to wilful misconduct,

and is no more than negligence." Though Day, J., enter-

tained " no doubt whatever " in Mallet v. G. E. Ry. Co.'* his

decision is irreconcilable with the principle just enunciated, and is

commented on and " distinguished " in Foster v. G. W. Ry. C'o.'^ There

were two routes by which the fish, the subject of the contract, might
be sent. A term of the contract was that they should be sent by one.

They were sent by the other " by mistake," and were in consequence

delayed. A condition relieved the defendants " from all liability

for . . . delay . . . except upon proof that such delay arose from
wilful misconduct on the part of the company's servants." The

/ hendtm v. L. * H. Ry. Co., 5 Kx. D. 190, the artion W(ih in rftnect of ii dog ;

1 Alternative wiih offered, and thf* eontraet was held not jurtt ami reiiKoimble. >m

i. rimm V. L. B. rf- S. C. Jti/. Co., 2 B. & 8. 122. ix overruled by Pet-t v. North Stafford'

nh .e Ry. Co., 10 H. L. V. 473. See Hknw v. U. W. Ry. Co., [INW] I g. B. :i73.

» 12 App. Can. 218; e». M'NtMy V. Iaimh. a- Y. Hy. Co.. K I.. B. Ir. Ml ; M,^m-
V, 0. JV. Ry. Co.. 10 L. R. Ir. ]t5 ; A'noj- v. O. N. Ry. Co., [lHWl 2 L. R. a32.

a Per Lord Wntson, 12 Ap|>. Con. 233.

3 L.e. 2311. * 24 I*. R. Ir. 140.

fi Martin v. Orenl tndinn Pemtuiular Ry. Co., L. R. 3 Ex. It.

» GiUv. Mantht-Mffr Ry. Co., L. R. « Q. B. IWi; ^fof>r^ V. O. N. Ry. Co.. iD

L. R. Ir. H5.

' Mancheattr, tikfffidd, and Lincolnnhire Ry. Co. v. Btov'-\ H A]ip. Can. 703.
s Robinmn v. O. W. Ry. Co., 35 L. J. C. P. 123; D'Are v. L. A- N. W. Ry. Co.,

K R. » 0. P. 325 ; 0<dd*milh v. 0. E. Ry. Co.. 44 L. T. IHI ; Dixon v. Richdicu Navi-

gation Co., 15 Ont. App. (H7.

5 Lctcis V. a. W. Ry. Co.. 3 Q. R. I>. lit.'j. £00.
to Ronan v. Midland Ry. Co., 14 L. B. Ir. 167.

11 Sitt^na V. G. W. Ry. Co.. Hi L. T. 324.
" [1899J I Q. B. 30«. 13 [1004] 2 K, B. 30«.
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»nd»iif'rom|)ton, J.,ii«i<l,«|>«akin(|o{lhalo«MinthB IIouwol Lonl>,'

waa." acted upon by juUgm ami juriu without any (liiul>t at alnioat-

every aittingi and aaaiiea." Ita eflwt waa navertheleaa louiiht

In bo eluded on the ground of a condition in the contract with the

• treat Weitcrn By. Co., by which the company were not to be

held carriera beyond the extent of their own railway, but were to

receive the entire jMiynient for carriage out of which they were first

to |)ay themaelvea aa carriera on their own line, then, aa forwanling

agenta, to jwy the residue to the next railway or other carrier, anil

were to be res|Kinsible no further than the extent of their own line. The

™nt«ntion waa that thia made the contract beyond the Orcat Western

line a contract with common carriera merely, the condition determin-

ing «o ioon aa the limits of the (Ireat Western system were [uisaed.

The facta showed that the plaintiff delivere<l at the station of the

fJreat Western Ry. Co. at Bath a van-load of furniture to bo conveyed

to Toniuay. The plaintiff signed a receipt-note, headed I
" tath

Station.—To the Great Western Ry. Co.—Receive the under- mentioned

goods on the conditions stated on the other side to be ietU to Toniuay

Station, and delivered to the plaintiH or his agent." The company were

not to be answerable for loss or damage by fire, nor to be resiionsiblo

for loss or damage to goods beyond the limits of their railway. The

van was placed on a truck and conveyed to Bristol, where the (Ireat

Western fine ended and the defendants' began. The same truck and

guard went with the van to Exeter, where tlie defendants' line ended,

and was joined by the line of the South Devon Ry., which ran to

Torquay. At the defendanta' station at Exeter the furniture and

van were accidentally destroyed by fire. The plaintiff sued the

defendants, who objected that the conditions governed the whole of the

transport and exempted them from liability. After a verdict for the

plaintiff a rule was obtained and made absolute in the Court of Exche-

?|uer, on the ground that there was only one contract to carry the ^oods

rom Bath to Torquay, and that the company were, under the ' con-

ditions," expressly exempted from liability to loss by fire.* In the

Exchequer Chamber this was reversed, as the Great Western Ry. Co.

received the goods to be carried on their line subject to the stipulation

against loss by fire, and discharged themselves by forwarding the goods

to be carried by the defendants ; and, there being no evidence of the

terms on which the goods were to be carried on the defendants' line,

they must be treated as having received them as common carriers, and

were consequently liable for their lose. The case was then taken to the

House of Lords, and the judges were summoned. The majority

agreed with the opinion of the Exchequer Chamber ; two ' were in

favour of restoring the judgment of the Exchequer. The House of

of the Uw in Lords unanimously adopted the view of the Exchequer and reversed
the Home 1.1

^^^ judgment of the Exchequer Chamber, holding that the contract was

entire for the whole journey, and that the goods were carried on the

defendants' railway under t' ~ contract ; so that the defendants were

either not liable at all, as no agreement waa entered into with them, or,

if the contract in any way attached, the exception of loss by fire

accompanied it and freed them from liability.

Muschamp v. Lancaster and Pmton Junction Ri/. Co.,' was dis-

i 7 H. L. C. 212. ' H Ex. 7S0.

3 Martin, B., and Watson, B., bad been appointed to the Bench after the decision

ol the Court of Eicheqnet. « 8 M. » W. 481.
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^L^'h^or^rT^oThf"""'•""'""• «''''»'«ri«htt":~:wnen tne olftcem of the company at one extremity receive mi™),to be rlehvered at the other extremity, either th t th^ whoirih^e

i^ an^th /"ir'
"'• "' "" """*'• t""' 'hey me. .„ tot;«,^nIt, and that they contract on that footini.'^ Thun if the nE?«

fiirbJirtetliilr "r :'"'"•' «* '- -"h-'ut Hn*:!::'™

of I abi itv ' th^ .
""' ''»,?«"'"" them

; if with limitation
01 liability, the contract wan ,till with them, ami asainat themthe action m„,t be brought, to the complete exoneration 'of auxiliary

give'i^r'the c^'ru^tron i?t"b''"'?''""'*'";'
*'"'.''''""i™. wh-h wa. P-i-. ,l„.i,M

Rlll
""}"' conBtruction of the claii»e« of a wr tten contract marfe '" ''»«'»• v.between the plaintiff and the Great Western Ry. Co The DfainrfrS J'""''

""^

% Co''tLrr -Iti^'r^'' '' ""
^""'r'

"'" 'h" «re:t'we.^''r„7r
"'

Bri.tol'and LZT^^^ ^ "" ^f';"^'"''
"> ""'' »"'• «"«• «•"" thennitol and bxeter Ry. ( o. received the goods, they received them with

'abl 7ortheM„L"r"f""^."i'
™"""°" "»'^™' and wer Thuiname tor their loss by fire, while on their line. The defendant.'

w".S RvT '^V" P'fr'" ™"'"^' """'» was with the otatWeatern Ry Co., who were left to make their " own bargains with allthe forwarding companies, receiving a certain sum fronX co^l^nor
' V H. L. C, 231.

» 7 H. L. C, 235.
.» The Am„;;.„ ,Ww

-7^^ ™„.r..tolwi.h the EjiKli.'h'u"- .'bo,7ni;;;i„,ed :

^^•*'?^'^"-^iH^^«
llieir own.™ o, con.™-, ll!

.'™
.;...". _,'?.''"' ''•I""" ">'"» '» « «"it«bl. pl„o for

«nd good, .re roceivSTr tr„„.,! .^ ,
'" ™,"'P«"y oonnwl. with other ro«ln.

..".mjline'' .haT^ to d.H"^*;ZT„^l?to"utli„e' M""""!" •'JT "» ™"-
mute Wond. Thin forwarding H,t„ "< " I'.""—""e neit e.rrier on the

.«rr „ only n.ble ,„ the exte;r„Thi: ?,^\'J™ "°™';y;, >>"' «"• "'<' ""t hold, the
t" Ihe neit currier ia itmlf «o iii.iTnH^ route and for the safe .tora((e and de vrry

("oneetin. c.rriei^lre notTaUe L ;i.*°''T'
^°-

J** "^^ ^- I'* """I I*" l'"-
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for the whf>tA jimntey." ' The cuncluiion of the Houm of LdM* wad
that, whktcvtT the intention of the (}re«t Wntprn Kv. Co. wu, " it

hM not lH>en fXiirnHH^) with iufflt-ient rl«ikrni<M, ami if it in ini^Mirtant

for that rom|Miny, in future caiwM. to limit itn lialiility rn itii own line, the

terniii of the itreitent receipt- note iihoulil be altered." ' The f'<mt kct

of the Hristol ami Kxeter Ry. Co. waa, acoonlinf{ly. with the Oreat
Wentern Ry. Co., who were reajKmiihle to the plaintiff only on the

terniH of their contract with him. Thui the Bristol ami Kxeter Ry. Co.

were not liable to the plaintiff on a contract, for they hiMl no contract

with him ; neither were they liable aa common carrien, for if the f^ooda

were rereiveil from the Oreat Western Ry. Co. on their own account and
not while acting aa agenta for the plaintif!, the KriMtol and Kxuter Ry.
Co. wert' nut common carriem of the finodt r/Uf't the plaintiff.

It in manifent, then, that the cam dnei not at all affect the ponition

of thinftH where a contract like that indicateil hy Crompton. J.,' i*

enti>n>il into nn the ternm that ' ' We do not chixMte to umlertake

reH[M>n(iiliilitieH for neglifienc- ,iiid accidents beyond our limits nf

i^arriaite, wliere we have no means of pn>ventinK Huch ne^lifjimce or

accident ; ami we will not, therefore, undertake the carriage of your
^{OfMlH from A to H ; hut we will be carrien an far aa our lint* extends,

or our vchicleH go. and will be (^arriera no farther ; but to protect you
ligainst the inconveniemea and trouble to which you might be e^tpoMxl

if we only undert(M)k to carry to the end of our line of carriage, we will

undertake to forward the goods hy the next carriers, and on ao doing
our liability Hhall cease, and our character of carriers shall be at an end

;

and for the pur[>ose of so forwarding and of saving the trouble of two
payntents, we will take the whole fare, or you may pay us one charge

at the end "
;
" but if we receive it we will receive it onl^ as your agents

for the purpose of ultimately paying the next earners.' Had the

contract been of that aort, the Bristol and Exeter Ry. Co. would have
been liable as common carriers to the plaintiff, on the ground of their

exercise of a public employment and the receipt of the goods to be

carried for the plaintiff for reward.*

Whr« Collina v. Briatol and ExHer Ry. Co. was before the House of

Lords, a.id between the argument and theJudgment,' the Court of

Exchequer decided Mytton v. Midland Ry. Co.* a case of passenger's

luggage, in accordance with its previous decisions.' On thr acts

it was held that there was only one contract, and that was with the

Houth Wales Ry. Co. and not with the defendants. " We think,"

says Martin, B.," " that the principle of Muschamp v. The Preston

and Lancashire Ry. Co. applies to this ease ; and aa there was no

contract with the Midland Ry. Co. the plaintiff fails in this action,

and the defendants are entitled to our judgment." Had there been

a partnership shown, as was attempted to be done by arguing that a

partnership was established by proof that the three companies con-

cerned divided the fares according to the mileage travelled over earh

of the three lines traversed, the plaintiff would have had a right to

8ue any one of the companies who constituted the partnership.

1 l\T Um\ Wonsli'ydalc, 7 H. I-^ (",. 2.m
3 I'vr Lonl U'niNU-yiliLlf, Hiid.

1 7 H. L. C. 213.
4 P*T Holt. CJ.. Cngg» v. Htmnrd. 2 \A. R.iyiii. !tl«.

'" iuiw 13, IKr>». c 4 n. ^ X. fil.V

T Ui.. KryM V. BtlfaM Jty. Co.. 8 Ir. C U R. 107. H. L. C. 566 ; Hayes v. South

Wales liv. Co., Ir. C. L. R. 474. « L.t, «21.
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» w«y-b II with th« following ..m.l i f)n :
" Kor ih>' ...rui.ni..i. ( .),

l.ne The ox™ wore i.l«r,.,| i„ trurk. IwlonKinR to tl„. ( (re,.t W ".t ton the .rnval of ,ho tr,. „ ,.i Wolv.rh.w.,,rt..„ it w„, ,u,l .,.,,,:

U.U c.,nd,t,o„, .„d concludcl that " th«y [tile 8hr.w,b rv a H
"

on'^y thJt^tl,rv w7no''t''[ ' r''; T','
"",' ""'^ "" """"'"

""'
"'V '

8„ tur.k '^ not !»• imhle for damane ari.inK m nurh ruilwavSo that there » an absolute refusal of liability for du, mm butnot a refusal to carry." That l,..ing -o, the Court hel hat' t
'

Changed durmg the course of his journey in oursuu.ice of his cuntr tnad received to forward and h'ad ncKlectid to 1, s «, ,
"

.^ ,,:content, were injured and the plaintifl deprived of therr use' Thacts di.clo.ed something that " was therefor^ wroiifu not IIbreach of contract but a, a wrongful act in itself." • ' "w 'cthe there

nndfev . ^V^'f ->'"';t with the defendant ,•„„, ilnv " ay , ,l,indley J., „,„y be a question .,f difficulty, but, as a nmtlcr ,f f,,?, I , i

,":" "'

the portmanteau was lawfully in their charcc and 1 1. f ,'. r^.

™^tpri;:trb:^™Li"f-
the case was argued throughout on the a.ssum|,tion that f.rivityof contract could be made out, there coim Ic ,, ° co Ir

'

"« clearly appears from the judgment of Martin I
• T,

'

nlj

hKii,
-»'^. '.". IS- IS... U>-* >^'""i>v.i<ilrilon„inHif.<',t,,UIHi'lti,'

vni,. „. ' »' '- •' e- « 111'.
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the Midland Ry. Co., or whether the contract was not an entire contract
with the South Wales Ry. Co.." and " then- was no evidence whatever
of any privity of the Midland Ry. Co. to that contract." ^

In Foulkett v. MdropoUlnn Eif. Co.' two points were decided. First,

that the contract was with the two railway companies, either of which
could sue or be sued thereon—which Bristol and Exeter Rij. Co. v.

Collins^ treated as a {wssihle event, though one to be proved. The
Court in Foulkcs^s rase treated it as proved. Secondly, that there is a
duty, independent of contract, not to do an act to injure another. It is

^

to this duty that Thesiger, L.J., refers when he saya :
^ "

I think that
the true princ:iple in such a case as the present is, that the company, so
far as concerns its own line, in which term I include a Hne over which
running powers arc exercised, and its own acts and omissions, is under
the same obligations in reference to the security of the passcTiger as it

would have been if he had directly contracted witli him. This
pri nciple is a reasonable one, for underlying it is the fact that more or leas

directly or indirectly the carrying company derives a benefit from its

carriage of the pa-ssenger, and should therefore come under some
corresponding obligation towards him, and what more appropriate
obligation can there be than the ordinary one undertaken by railway
companies towards their passengers, namely, that of taking due and
reasonable care for their safety."

Whether the omission in the earlier cases to discuss the obligation of
the carrying company as distinguished from the contracting company,
on the ground of duty apart from contract, was due to an im])ression
that at least an implied contract must be shown to found liability, or
merely to an (tversight, is now immaterial, since the decisions have
placed the law beyond doubt, that while tlic contracting company is

liable on the contract, the carrying company is also liable for any
default that can be brought home to them.*

The law as e8tal)Iished in England, holding the company with whom
the contract is directly made liable throughout the route, has not been
accepted in America.* There the tendency of decisions has been to
hold the carrier liable only for the extent of his own route, and for the
safe storage and delivery to the next carrier.' This tendency has been
supposed to have taken its rise from Garsidc v. Trent and Merseif
Navigation Co.,'' which is cited by Redfield, C.J.," as pointing to the
existence of a rule to that effect. When examined the case shows that
such a supposition is erroneous. The contract there, as alleged in the
declaration, was to carry as common carriers from Stourport to Man-
chester, and thence to forward to Stockport. The course of business
was that, when the goods arrived at Manchester, " if any carrier to
the place of their destination be at Manchester ready to receive them,
they are immediately delivered, upon payment of the carriage from
Stourport to Manchester; and, if not, the defendants keep them in

their warehouse till a carrier arrive to whom they may be delivered on
making the above payment, the defendants not charging anything for

1 4 H. & N. (121.

a 5 (\ p. I). !57. See Metropolitan Ry. Co. v. 0. W. Ry. Co.. 3 Times L. R. 1 1;(.

where one company wab held entitled to a.n indemnity againHt the other conipnny.
3 7 H. L. C. iJt4. 4 i> C'. P I) 171)
6 Meux V. O. E. Ry. Co., [1895] 2 Q. B. 387.
8 For a discusMinn of the Engliwh and American rulcn, see .Albany I<aw .rnnniiil.

vol. III. 485 ; Am. Law. Rev., vol. ii. 42fi.
T See .^a«.-« cnlKi-tod, Redtield, Ciirriers, | 181, n. 9, and antf, 033 n.
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There are, however, in the American courts many casea that hold

the carrier liable bey.md the limits of his own route, upon the ground

of a special undertaking, express or implied ; in most of these cases

the matter is for the jury to draw, or refuse to draw, an inference to

that effect from the facts.' ,

It makes no difference to the liability that the goods are sent partly

by sea, and are injured on the sea voyage ;
for the Courts infer a

""wherfaTiZciH^'MancJe^ter Ry. Co.? the traffic of a railway i.

carried on for the joint benefit of two companies, either may be sued.

For the constitution of such a liability, however, there must be some

agreement, the effect of which is to constitute one company the "gent

of the other, and to bring the relation within the P™;-'P'» «'?.*<;'!,.7

Lord Cranworth in Cox v. Hickman .'" The real ground of the lability

is that the trade has been carried on by persons acting on his [the de-

fendant's] behalf. When that is the case, he is liable to the trade obliga-

tions, and entitled to its profits or to a share of them. . . . Thecorrect

mode of stating the proposition is to say that the same thing which en-

titles him to the one makes him liable to the other." Where goods arc

delivered to the agent of two companies, at a place where on y one has

a station, and are handed by him to that company to go by the ine of

the other, there is evidence of a contract for the whole distance by the

first company.' And where there is a written contract for carriage to

a particular station, parol evidence may be given of a further contract

to carry to a remoter station.^

Udridcie v G W. Ry. Col' decided three points of importance.

(1) That in cases where the contract is, in addition i o carriage oyer

the company's own line, to forward over a line not under the control of

the contracting party, and for which no extra payment is rec-eivcd,

a condition that the contracting company is not to be responsible tor

loss or delay on the further line is just and reasonable.
_

(2) That the liability of a railway company for empties is not

that of a gratuitous bailee, because the company may be justly con-

sidered as having had the carriage of the empties prepaid in the shape

of the previous payment for the carriage of the same packages when

full ; so that the contract includes the obligation on the railway to

carry the "empties "back without further charge.

(3) That a special contract under the Railway and Canal 1 rathe

Act 18,-)4, may be signed by the carrier employed to cart and deliver

between the consignor and the railway company though he is the

common agent of both parties.*

to [or the American daisioM. It l«y» do»ii—one iudgo dL«»enlinB—thai, it P""!-

to £ tran.ferred from ono oarrie, to another are merely atored ma "";''»''"' »';:
the other carrier U in the habit of taking them at his conven.encc, the eoraraon .

.irnir ..

liability continues while they are -0 stored. Antf,»33. v , -ij Tl
1 Ig., Weed T. Samtoja a^ Srlim,cl«d,j M. Cn., 19 Wend. (N. \.) ii.H. Tl..'.e

cases are considered in a note to Story, Bailin. § 538.
ir'ji jp r

a Wilb,j V. 11'e.l Cornu'oU Ry. Co., 2 H. S N. 703; IW«» v. J/.*o«J Ry. <
"

2 App. CiiS. 792.

4 SH. L. cl'sOfi ; see per Lord Wenslcydale, 313. See, also, per Bramwell, I...I..

Fouikes V. Metropciilnn DiMrifi Ry. Co., IS C. P. ». lo8.

s IffWirr V. «. W. R). Co.. 4 It. 4 C. 582.

« Mdpat y. L. * S IV. Ry Co., L. R. I C. P. 336 1
commenting on JeS'ta '•

Walum. 1 Starli. (X. P.) 207.

T 15 C. B. N. S. 582.

8 Citing Sugden, Vendors and Purchasers (14th ed.), 147.
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There has been some doubt whether tli. lommon law liahilitv nf
carriers extends to live stoek ronveved by the,,,. It ha! neve L„neeessary .0 ,U.e,de the point since tf>e carriage of eattU. i» mdv" allya matter o special contract. On principle, it would seem hat tle

prolah lity of the injury in any case afferting the bailee with liabilitvwouki be greatly les., than in most other Les ; ^r urm3happen to cattle, despite all precautions, through the vieeso their d£position or through some casual impulse, delj^ng precaution hasbeen said that in this latter event the carrier is protected by reasonthe implied exception to the carrier's liability arising from"ntornadefect in the subject of the bailment to him.' It seems, ho^-ever a„unsatisfactory method to treat as an exception to a rule that which^s

The greater number of the authorities on the subject point to theexclusion o cattle from the list of things earried w th the
"
omn oncorners liability, though there is weighty authority for the oZr

InCarrv. Lanes. d;y. fl.'/.Co.,'Parke, B.,intimatesadoubtwhether
a carrier IS a common carrier with regard to cattle. "

M,,st cer™ainiy "
he says every common carrier is bound only to carry goods of thatdescription which his public calling requires him to cTrry." td inM planus y. Lane.. & Y. R,,. Co.? Martin, B., says :

-Ve are ableto decide this case without referring to the second point made by thedefendants, viz., the al eged distinction between the liability of carrieas to the conveyance of horses and live stock and ordinary goods but

eirfrom Mr'Tar^P™; """/ "'
*''l"'^

*•"" "« "''se'^v'ation'tha

to'mure^sifertbn.-' '" '" '"" "^ ^'"'^^- * ^' «* ^^ ^^ ""'"''d

This view of the law was acted on in Mofjal v G W R,i Co <

If^nd "V"
"""' '"

t'"'
'"'' "' " ''""« ™ « declaration agd4t t^'edefendants as earners Keating, ,1., told the jury that the question forhem to decide was whether defendants had been guilty of negligence

animal from the moment they took it into their custody " Thecompany were not responsible for accidents of a nature bevond the

Tg^et^'ltK^L^rs''^''^^ -- '- -^'-^"^ '-'''"« '°^ '^e

between his view and that of Parke, B., may be referred to a verbal

Sit
„?'" '"" »"'"'?'""'l diff"''"-. he stiirexpresses a clear olionhat railway companies are common carriers of cattle. To arr?v^ at

extraordinary character by reason of a vice inherent in them or of ahsposition producing frenzy or unruly conduct ; either of which classes

Linbility I

Ihe coiivv;

iiiirpof livi

"twk.

bilitv

H>J. !'>.

M:ff'tt V.

<!. IV. Ry. .
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%. Co.

of acts he regiinls at* Hpriiijjing from sonn'tliing tintiirnlly inherent in

the aninml, and which by its natural (Icvcloiimciit Icnils to the niisrliirf.

An insurpr is bound to safeRuard the thing entrusted tn liini. yet he is

not liable for a Ions neeesNarily ineidcntiii tot lie property inaurrd
; that

being so. in the ease of animals, the carrier is liable as a enminon nirrier,

subject to his non-liability for injuries arising from ordinary inherent

qualities.

Whether, then, a railway company are common carriers of animals,

w>*V a liability ceasing with the development of inherent vice, or

whether animals are held a separate class ot chattels for transportation,

on account of the existence in them, as a class, of inherent vice, the

liability in regard to which is governed by its own law, is of no great

practical importance so long ns it is recognised that for injuries arising

from inherent vice tlie carrier is not responsible.

In Cotnhe v. L. t& S. W. Ry- Co.^ the plaihtifl brought his action

for negligence in the carriage of a horse, in not i)roviding a truck

reasonably fit for tl e purpose. " The kw," says fiord Coleridge,'

t'.J.,
" implies an unc?ertaking on the part of the carrier to provide

a rei:*sonably fit truck for the conveyance of the horses." The rest of

the Court reiterated the opinion that negligence was required to be

shown in order to pive a right of action. Thus, it may be taken

that the liability of carriers with regard to cattle is not absolute, but

dependent on the proof of negligence.'

Firnt ciccinii

ill 1701.

2. Of PassengfiTS.

The liability of carriers of passenger? * for injuries sustained by a

passenger through the negligence of their servants, though not strictly

a subdivision of the la\v of bailments, may most conveniently be

treated here.

This liability was first the subject of a reported decision in White

V. Botdton^ in I79I. Counsel for the defendant there referred to a

case said to have been tried before Lord Loughborough, C J., in which
his lordship had held that the proprietors of a rnail-coach were not

answerable for the negligence of their servants ; saying that those

coaches were not under the government of the proprietors, but the

concern of the public, being established merely for the conveyance of

letters ; and therefore, if any person travelled in them he went at his

l^rdKcnyon. own risk, and the l»w implied no promise for his safety. To this Lord
(\.I.'b, criti- Kenyon, C.J., answired, " he was certain that no such iletermiuation
cisra thereon.

^^^ ^^^^ been made by Lord Loughborough. It was too absurd to enter

into the head of any man. Doubts had been entertained by great

lawyers in the last and beginning of the present century whether the

> 31 L. T. {N. S.) 013. 3 L.r, lUS.

3 As to duty with rpjiHrd to living animalH. Shaw v. Orpjt Sntilhtrn nnd Wtitirn

Ry., 8 1* R. Ir. 10. It is negligenoB " to treut a horse Ab if lie were a mineral :
" J'tikfrimj

V.N. £. fly. Co.. 4 Times I.. R. 7(0. A.). As to injiirv to rows. Smith v. Mld'ind Hn.

Co., 4 Times L. R. (W. distinRuishedin .4i»wfty v. ff. X. Ry. (7».. 8 Times L. R. i4.h. AnU.
130. As to <inun on the company in eonveyanee of Hnimals, Prior v. L. <f; S. W. Ry.
Cn.. 2 Times L, R. HK. A railway ronipuny whieh holds itself out an willinf; ti rnrrv

live stock is hound to provide miitahlc mearn of rereiving them: Corin^lf» IStotk-

yardg Co. v. Krith. I3» U. S. (32 Davis) 128.

4 A person driving his own earrisge who gives a scat to another does iiotsiihj<'< t

himself to the liabilitv of a common carrier of p;inwcntfers : Afoffntt v. BaUman, L. R-

3 P. C. 116,
'

« Peake(N.P.),8l.
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In the Hiilm(M|U(.'iit case of Harris v. Costar} Serjeant Vaughan took

tht» point that there was nothing in law re<|uiring that " a passenger is

to lnM-arrieU, tike a haleof goo<ls, safely at all events "
; and Best, L'..I.,

replied :

" I shall not say that there i« any wiuh cnntraet,"' and ruled

that the mntrart averreil in the declaration whs to ho construed, " like

all other instrumentH, taking the whole together, and meant that thr

defendants were to use duo caro."

These eases were at Nisi Prius ; hut at the einl of the same year

in which Ilarrix v, CosUir ^ was decided, the ohligation of a carrier of

passengers came l)efore the Court of Common Pleas in Crofts v. Water-

house'- The driver of a stago-coach upaot his coach while turning a

corner. Pasning the same spot tv. ilve hours hefore. a cottage had

terved liim as a landtnark ; this had been pulled down in the interval.

The judge directed the jury that, as there was no obstruction in the

roa<l, the driver ought to have kept within the limit of it. On motion

for a new trial on the ground of misdirection, a rule was made absolute
;

for the question whether the deviation waii the effect of negligence

ought to have been put to the jury. '* The action."' said Best, C.J.,

" can' t be maintained unless negligence be proved ; and whether it

be proved r- r..>t is fur the determination of the jury, to whom in this

case it wa,* not submitted. The coachman must have competent

skill, and must use that skill with diligence ; lie must be well acquainted

with the road he undertakes to drive ; he must be provided with steady

horses ; a coach and harness of sufficient strength and properly made ;

and also with lights by night. If there be the least failure in any one of

these things, the duty of the coach proprietors is not fulfilled, and they

are answerable for any injury or damage that happens. But with all

these things, and when everything has been done that human pr' .dence

can suggest for the security of the ])assengers, an accident may happen.

Thelights may, in a daik night, be obscured by fog; the horses frightened,

or, as it happened in the present case, the coachman may be deceived

by a sudden alteration in objects near the road by whi(^h he had used to

be directed on former journeys. It is not his fault if, having exerted

proper skill and care, he from accident gets otT tho road ; and tlie

proprietors are not answerable for what happens from his doing so." ^

The distinction between a carrier of goods and a carrier of passengers

is summarised by Park, J., in the same case, as follows :
* " A carrier

of goods is liable in all events except the act of God or the King's

enemies ; a carrier of passengers is only liable for negligence."

So far we have more prominently regarded the duty of the coach-

man. There was for some time more doubt in determining the duty

of the proprietor in providing a vehicle in which the journey should be

accomplished.

In Israel v. Clarh,^ where the plaintiff sought to recover damages

for an injury arising from the overturning of the defendant's coach in

consequence of the axle-tree having broken. Lord Ellenborough, C.J..

said that carriers of passengers " were bound by law to provide a

field, CJ., JuTo diM'fi not very iicturately distinguish between the poHsiblc view iif llii'

eatte, that the misfortune niiylit have ariwn, thoujili the vehitio wjia rcjisoniihiy lii

for the journey and mii Ih; (turely iiccidentiil, and the possible view that the iieiidtm

and tfie circumstances atl.-nding it -howed Ihiit tho cnach oould not in fiiut^hc

r»»8onably fit for the journey."
1 (1825)IC. &P. 636.
a (1825) 3 Bing. 319; Stokta v .>idtonitaU, 13 Pet. (U. S.) 181.

3 L.C. 3?' * i.e. 321. s (1803) 4 Esp. (N.P.) 259.
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notion (if n warranty cxc-liidinK latent and undiHcovprable dofectii;'
" A I'oiicli jiropriotor is liitlilt) for all tli-ft-ctH in )iiN vdiit-lc whirh i'&n

Ih' Ht't'ii at tlif time of conRtruftion, ah well as for Huch as may exist

aftcrwanlH and ho dlRcovt-rfil on invcstigatinn." Aldercon, J.'s.

opinion was remarked nn in (htitf v. (^henter and Ilobjhfod Hy> Co.,*
Iiy Parke. H. :

" In that case the coach proprietor i« liable for an
accident which arises from an imperfection in the vehicle although ho
has employed a clever and competent coiuhmaker." This reference
's said by Mellor. J., in liendhead v. Midland Ri/. Co.,^ to be ** merely
intended to express that a coach proprietor could not shelter himself
from the consequences of usinji an unsafe coach by the fact that he had
employed a competent coachmaker to make it—which differs materially
from implying a warranty against a defect which no amount of care
or skill could discover."

The cases in the earlier part of the century were concerned with
accidents happening to coaches merely, and were not of widely reaching
importance ; but, as in the other branches of carrier's law so also in
this, the j»pneral construction of railways and the revolution thereby
effected in the amount and methods of travelling immensely increased
the need for authoritative legal decision.

The two competing views may be thus stated : The obligation
of a carrier of passengers to the passenger is to take every precau-
tion to procure a vehicle reasonably sufficient for the journey it is to
assist in performing. The other is : there is an absolute obligation

on the carrier to supply a vehicle fit for the purju .-s for which it is

provided, or to be responsible for the damage resulting from its

defects.

In Readhead v. Midland Ry. Co.* the Exchequer Chamber declared
the former to be the correct proposition. The accident in Readhead^a
case arose from the fracture of one of the wheels of a railway carriage,

the tire of which had split into three pieces owing to an air-bubble in

the welding, which could not be detected by inspection nor by any of
the usual tests. Lush. J., directed the jury that, if every reasonable
precaution had been taken, the defendants were not responsible for the
accident ; and they found that the defendants had taken every reason-
able precaution in examining the tire before the journey. A rule nisi

for a new trial was granted, on the ground " that a carrier of passengers
is bound at his peril to provide a roadworthy carriage, and is con-
sequently liable if the carriage turns out to be detective, notwith-
standing that the infirmity was of such a nature that it could neither
be guarded against nor discovered." but was discharged, the Court

,
being divided in opinion, Lush, J.° (adhering to the terms of his

e ruling at the trial), and Mellor. J., giving judgment for the respondents,
while Blackburn, J., dissented, being of opinion that," " in principle and
by analogy to other cases, there is a duty on the carrier to the extent
that he is bound at his peril to supply a vehicle in fact reasonably
sufficient for the purpose ; and is responsible for the consequences of his

failure to do so, though occasioned by a latent defect ; and, therefore,

that the direction was wrong, and that there should be a new trial."

1 See Montague Smith. J.'s, judf;ment in Readhtad v. Midland Ry. Co., L. R,
4 Q. B, 387.

2 2 Ei. 25x 1 L, R. 2 Q. B. 421.
* L. R. 2 g. B. 412 ; L R. 4 Q. B. ^.TX See. as to the implied undertaking will.

regard to the condition of a apccitic article, Bobfrtson v. Amman Tvg and Lighternj-
Co., 7 Q. B. D. 698. » I.e. 417. « L. B. 3 Q. B. 432.
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In u Scotch (UHf the jury wt-rc rhnrtiod :

" Ymi an' to wy whether

tlierf WHH Mui'h HpiH-firuncf i»f di'fert on th« evi- "f an urtiftfpr, am>lird

with ri'ttwumhlc attention, roiild dimowr. ami will take into ronnHWa-

tion that tiie rye of an rxperienccil |M'r»on niijjht dinrnvor (lefertu

iniiMTi-eptilile to otherH." ' Thin wiiH ((.nttoiiiKMit on a ruling :

*' The

rule then in, that if llic rarria^e iH noiirul m far an the human eye can

tlincover, tlii' prottrietorH arn not liahh'." *

In the rnited States thit* law in laid down to the Hame efloet, and

with a ininuteiiPM and precision that render reproduction here imefiil.

In Penmifhnnin Co. v. ft",'/.^ after citing authorities,* Harlan, J.,

iiayH :
" thede and many otlier adjudneil canes, cited with approval in

eU-mentarv treiitiKcs of acknowledged authority, show that the carrier

is rei|uired, as to piisnengcrs. to observe the utmost caution charac-

teristic of very carefu'. i.rudeiit nu-ii. He is responsihle for injuries

received by passengers m the course of their transportation which

might have hceii avoided or gunrdeil against by the exercise upon his

part of extraordinary vigilance, aided by the highest skill. And this

caution and vigilance must necessarily he extended to all the agencies

or means employed l)y the carrier in the transportation of the ^^assenger.

Among the duties resting upon him is the important one of providing

cars or veliicles adequate, that is, 8\ifficiently secure, as to strength and

other re<iuii*itt's, for the safe conveyance of pHssengers. That duty

the law enforces with great strictness. Fnr the slightest negligence or

fault in this regard from which inyiry r< • dts to the passenger, the

carrier is liable in damages." And in a urevious passage on the same

page of the report he sums up the carrier s duty thus :
" Although the

carrier does nut warrant tlie safety of the passengers at all events, yet

his undertaking and liability, as to them, go to the extent that he or

his agents, when he acts by agents, sliall possess competent skill, and,

as far as human ran^ and foresight can go, he will transport them

safely." These expressions accurately convey the English law, which

on this point is identical with that of the United States.

The principles settled in RcmJhmd v. MiiUand Rij. To/ and Francis

V. CwkrvU were applied in Richardson v. G. E. Rtj. Co.,'' though with

some difficulty ; since the decision «»f the Court of Common Pleas, over-

ruling the decision of the judge at the trial, was itself overruled by the

S..tn (4tli (hI. ). Il.>!l. iiml tlit' S.ilc "f < lo'xis A^I. lH»:i {M & 57 \M. <. 7 1 ). x. U. Bandiill

V. \<triivH in iiiirtvoiirablyiriti.-isr-l in 2 Kent. I'omm. ( l3the<i.)4W), n. (2) Kvidcncc, ii^

" thiiiigh |iit))ii[m Nii|))>ortvd by (tMim- ut-ixTiil fxi>n sniimt in uniiie earlier i- .acB . . ,

contrary tilt he )[encrHltendftii-y"ftlic.i.Ti»ii>iis." In Kn^land the law in finally settled

by the easp in the fare of viirJoiiH ulijcclioiiH whiili else nii([ht b*- iir^ced not without

fiirie. Sti- Mi'Hiih V. MiitUux. I'eake (N.P.). 1

1

"j, overruled in Bagtthde v. Waiter".

3 Camp. 154. ronUrmed I'irkcriiig v. Ihumn. 4 Taunt. 770, on the effert of a Bale with

all faults. Failure to te!4t the ring of a buoy to which the nhip's cable wae nttached

—

a teat not universally, though fri'<|iientlv, required of niakern—wan held negligence,

where the ring broke, by renMon of a defect not dJBcoverable by external inspection

and damage was caiwed : Hurrdl v. Tuoky.
[
ISltS] 2 I. R. 271.

I AndfrMiH v. Pyper, ( IH20) 2 Miir. (He. Jury Court) 270. In the New York courts the

doctrine that the carrier iB ahBolutely hound to (irovide roadworthy vehicles, and is liable

for the conicfiuence of all dcfnti* irrcHju-clive of negligence, has h-en adopted : Aldm
V. AVir Yorkrinlrn' lid. f'l... 2tl N. Y. Ut2. The factM of this case have a very strong

likenewstothowrin li. ndhi'iid \ . MiMnnd liy. <'i>. Thedei'isiim in the opposite way. The
opiMwitc view is tiik'-n in Mii^,:,, hllHctls ; hiipillMV. Bills. TMyUs-: 1; Mi.relaildv.UM-

l,m.Ac.Ild.r„ri^.ru/,i>}i. 141 Miin-. :tl. ^ _' .Nlur, 2tW. a Ill-J f. S. ( 12 tHto) 451, 4.->i;.

* Phihtdih>hoi ,Uid ll.-uiiw/ lid. (.'. V. n.rl.,/, 14 H..w. (V. S.) 4tlM, followed it.

SUiitidkHil Npw Wnrld v. A'nw. )l> How. (V. S.i 4fl<l : Hlokt'* v. SnltomtaU. 13 Pet.

(U. S.) 181. apiiroved Hailrt>ad Co. v. I'ldlard. Tl Wail. (U. S.j U4l.

6 L. R. 2 Q. B. 412 ; L. R. 4 Q. B. 37H.

8 L. R. S Q. B. 1R4, 501. 7 L. R. 10 C. P. 480 ; I . C. P. D.' 342.
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Court of Am>cal. A coal-trutk l>flfinjiin(( to tlu^ Hirriiinuhani Waggon
Co., which had \wvti h'!it toa<'n]lit>rvroiii|tanv', ranifon thtMlffeiulantH'

linen at Pett>rliurough. TUv tk'fcnilantH wi^ru conii>titleil tiy Htutute to
forward foreign trutlic i.e., through trafHc from other linon. At
Peterborough an examination of the truck whh made, amt two defects
were discovered. Notice wan given to the Hirminghani Waggon Co.

in order that thvy might remedy one (d the defects, which interfered
with the ufety of the cirriage ; the other, which it was uimeceHMary
iuimediately to remedy, was left for Bubiwciuent care. The ftriit defect
being repaired, the truck wan sent on ; when an accident occurred
through a defect in the axle in no way connected with those previously
mentioned. In connequence of the accident the plaintiff was injured.

The (juestion was whether the company were guilty of negligence in

not nmkiiig a more minute exuminatiun thun they did ; as there was
no doulit that the crack, having reached the surface, might have been
discovered by a more minute examination.

Three ijucstions were left to the jury— First, whether the defec^t

in the axle would have been discovered upon any fit ami careful ex-
amination of it. The jury answered that it would. Secondly, whether
it was the duty of the defeiulunts to examine the uxle by scraping off

the dirt ami so minutely looking at it as to enable them to see the crack.

Thejury answered, No. Thirdly, whether, if this was not their duty at
first, it became so on discovering the two tirst-disc<ivered defects.

The answer of the jury whs ;
" It was their duty to require fr<im the

Birmingham Waggon Co. some distinct assuranco that it had been
thoroughly examined and repaired."

Kelly, C. B. , t bought the last answer immaterial, and directe<i thejury
to find a verdict for the defendants, reserving leave to move to enter
a verdict for the plaintiff. The Court of Common Pleas made a rule

absolute to do so, Lord Coleridge. C.J., holding the answer to the third

(question to be " most material." The Court of Ai>[>ettl restored

Kelly, C.B.'b, judgment. Jeasel, M.R., saying, with reference to the
thin! answer: "

I do not think we ought to give any effect to this finding

of the jury, mid the case for tlie plaintiflE therefore fails "
;

' in which
conclusion the rest of the Court concurred.*

" The real <|ue8tion," said Jessel, M.R.,' " is whether the company
were guilty of negligence in not making a more minute examination ;

for there is no doubt that the crack, having reached the surface, might
have been discovered by a sufficiently minute examination. We must
look to what is reasonable in reference to the exigencies of the case.

The company cannot stop all foreign trucks and empty them for the
purposes of a minute examination. If they were entitled to do so, it

would practically destroy the right given by statute to other companies
of having the through traffic forwarded, and give a monopoly to the

company itself. The suggestion that they should do this is too absurd
to bee discuBsiun. It cannot be said that it is obligatory an the
company to treat the foreign trucks so as to destroy the very object
for which they were sent on to the line— viz., for the purpose of through
traffic. There must be some reasonable limit to the amount of

examination required, and the substantial (juestion was whether
'he mode of examination adopted by the company was reasonably

I I C. P. D. 34(1,

3 Cp. per Lord Wetttbury in Daniei v. Metropolitan Ry. Co., L. R. .'t H. L. 01.
3 IC. P. U. 341.
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duwti hy
J«>»l, M.H.

RM|(»«iii-

tiility itf

rtilnmv it.in.

[Mny fltr |K<>

Watmm v.

NartA
Hriluh
Jtg. i:^

Unrr v.

f'vi'diniMit

»t. (,.,.

JudBnirnt nl

M'ljtra-n.

MtUfu'lory." " It th" ilofwt (liMiivi'nMl were nuih m nuijlit mtann'
•Illy ti> iniliiin a prrwm o( riiH-ricnii' In tliinlc that nonie oihiT iMnt
exiitnl. (ir wu likniy tn Mint, thpii Ihcni woiilil Im * duty to rxumino
(urlhiT, but i( the il<>(pit iliiwiivi'ml hu<l no priilubln rimnaitinii with
any iitht-r uniliacovcrnl ilt^fnt, then I «'ii no rt'anon why any (urthi-r nr
othtT examination ahouM he mnile." '

The 1(11 tion of the extent of the re>|Hihailiility uf a railway i'nni|uiny
tor the waxdona of lonaignom uneil on the ioni|iany'« liiie for thii

ronveyanie of the ((ooila of their ownera waa dinunai'il in lt'<l/«<m v.

Niiiik Rritiih Hy. Co.' The nrini iple elicited waa that the railway
company am bound to uie " all reaionablu laro and ililixeni e " in their
euHto<ly and management.

fn the later raae of Ihrr v. Catt'dnmnn Hif. Co.* where the purHiier'a
waKRona which had ronveyed coal on the lietendera' line were injurinl
when empty on the return journey, the aame point waa a^ain and more
elaborately cunaidered. The Court approved the earlier decinion. Lord
M'l.aren thu» itatea the principle :

' " I think it in a juiit and con-
venient rule, and it ia certainly in aeinrdance with the bi'it traditions
of our juriaprudence, that in the ia«e of innominati' contracta the
oblinatinna of the partiea and the riaponaibility for ncKlixence ahonld
be the same aa in the caae of the nearc«t known contract. Thia principle
would lead to two conduaiona : (

I
) that the railway company ia

reaponaible for the aafe carriane and delive/y of the coal uniler a
contract of carriage ; (2) that the company ia responaihie for the caru
of the waKK'in' aa under a contract of location." . . .

" The waxKona
were not iM-ing carried, but were being used m part of the apparntua
for the carriaiie of gooda over the compuny'a line "

; and the caae in
" quite different from the coae of a railway carriage or waggon receivetl
by a railway company for delivery at a distinct place, and for which
freight ia paid."

mnylwI.k'Ulr
'•"'"'"'' <lutie» incumbent on a railway company cannot bo shifted

defnt fn ;". evaded. Thua, a railway company ia liable for defects causing
Puilmao pun. injury to pasaengera in Pullman cars which they arrange with a car com-

pany to be run on their lines. " The law," says a I'nited States case,"
citing a long list of text-writers in support of the proposition," will not
permit a railroad company engaged m the business of carrying persona
for hire through any device or arrangement with a sleeping-car conipanv
whose cars are used by the railroad company, and constitute a part
of ita train, to evade the duty of providing proper means for the safe
conveyance of those whom it agreed to convey." In the case cited
the Pullman car company had been sued jointly with the railway
company, bnt had subsequently been discharged from the action.
It does not admit of doubt that they would be liable for their own
negligence although the railway company may also be liable.

The Court, in Hijman v. Afye,' were concerned with the liability of a
jcbmaster for the breaking down of a carriage which had been hired

1 Cockbum, C.J., deulH with (he nanif jwint in Slokt^ v. K'lMlm i'ovntitn Hy
To., ?F. AF. 01U.U93. In ft New York cane it WiiH held that the duty on ft ntilwHy coni-
pany of in»tl»«iting earn of another company used on ita road ia juat the aanie aa if

they were ita own : (Joodrkh V. New Yort Ctntrat ltd. Co., 1 10 \. Y. 3«H, Ifi Ain.
St. B. 410.

> 3 Rettie, 637. i IH Rettie. 130. a L.e. 148.
• Pmtk^mnia Co. v. ««», 102 U. S. ( 1 2 Otto) 4.5 1 , 457 1 Uainttlc y. X,w York. d-t.

Kd. Co., 120 N. Y. 117.

6 Q. B. D. IttUS. r,.. rnjnn v. Ok/I™. 79 L. T. 384 ; fo«i T. IfiKranitoim
Hathin^ r„., 29 V. b. r, 4,",9.
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defendants' railway if tl.ere was any evidence, however atnall, that he

was in the defendants' railway carriage by the licence of the company.

The evidence showed a practice of allowing the reporters of a l^ondon

newspaper going down to country races to travel on the defendants line

free 'The reporter was for this purpose supplied with a ticket with the

name of a person in the reporting department of the newspaper written

on it which purported to be not transferable ; and contained the intima-

tion that any person other than the one whose name was inscribed using

the pass would be liable to the penalty which a passenger incurs by

travelling without having paid his fare. The plaintiff, acting in good

faith and while engaged on the business of his paper, went to the station

with a ticket as described, but with the name of another reporter m the

same department as himself written on it. He showed the ticket to a

porter, who said,
" All right," and put him in a carnage The plaintiH

and other persons had previously travelled with similar tickets not

bearing the name of those who used them. An accident happened

during the journey, and the plaintiff, being injured, brought his

action. The defendants submitted at the trial that there should be a

nonsuit, which the judge refused and the jury found for the plamtiB.

On a bill of exceptions, the Exchequer Chamber held that there was

" such evidence of a licence as would make it wrong to say that the

plaintiff was a trespasser." The effect of the decision is to apply the

obligation attaching to a passenger on the part of a radway to all

persons lawfully on the railway and to aiimlt evidence to show the

character in which a person is thus travelling, even where the prima

fame conditions constitutive o£ lawful travelling appear to have been

"^"Austin V G W. By. Co.,^ illustrates the same view. The mother

'. of the plaintiff, a child of just over three years old, took a ticket for

herself, at the time having the plaintiff, in her ..rms, to travel on the

defendants' raUway ; she did not take a ticket for the plamtiff
,
though

bv 7 & 8 Vict. c. 86, 8. e, the defendants were entitled to half the fare

charged for an adult in respect of all children between three and twelve

veara of age, and were not allowed to charge for children under three

Tears of age. In the course of the journey there was an accident, and

the plaintiff's leg was broken. The plaintiff recovered m an action

Thedetendants moved on the ground that the plaintiff was not lawfully

a passenger, as there had been concealment, which was equivalent to

a fraud, in the circumstances attending his being m the carnage of the

company. The Court sustained the verdict. Blackburn, J., thus

stated the principle applicable :
" " I think that what was said m the

case of Marshall y. NeixastU and Berwick Ry. Co.," was quite correct.

•

It was there laid down that the right which a passenger by radway has

to be carried safely, does not depend on his having made a contract,

in ,ho.e train h« l.wfully i,, whether he ^•J'f""' »
"'''"' J.'XVth," th»°t'n

»nd Theobald, Law of Railway. (3rd ed. ), 302. ">« '^»'"'™
.f*""

'"'^;' 52°a„ B
that ca.e there wai a que.tion (or the .iry. Hoy ». Chirnio •''''„^'''

°f,,T;„ «
431, ia the ca.e of an injury ari.ing while f.W y I-™"f »«

f™" ™^ to th"« »"
„ot'tran.terable ticket. The company .ere held »°'

''X''.itr ^menfo
other ca«e« bearing on the point are coUecled. Generally '["""""S; fff'"'"., u,

the fare, if demanded, i. n£e,.ary to constitute a pi«.enger ;
but th.s cannot to

laid down as a toncliision of law, „ ^ .- „ i irniKi 9 K B I 21

Cp aM,, 1(17 and 1711. See WM,r v. U. X. By. to. of Ir,U,r,i, 28 L. K. Ir. u»,

"^,'t-^\ q. B. 44o. » " t^ » '^°-
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but that the fact of his being a passenger easts a duty on the company
to cany him safely. If there had been fraud on the part of the plaintiff,
or if the plaintiff had been taken into the train without th^ defendants'
authority, no such duty would arise. Whether the n. . Her's fraud
could be treated as the fraud of the child so as to bring the present oaae
within the principle of the cases which have been referred to, we need
not now inquire. The averment of fraud which may be thought to make
the plea valid is disproved. We must take it that the child, without
fault and through an honest mistake on the mother's part, was taken
into the train by the railway company, and received as a passenger by
their servants with their authority. . . . It certainly seems to me that a
duty to car^ safely arises under those circumstances."

In Foulkai V. Melrojmlilnn District Hi/. Co. the decisions are Foulia v.
classified by Thesiger, L.J. ;

'

MftnpolitaH

(1) Where a railway company issues a ticket for a journey partly g""^
on Its own line and partly on that of another company.

Foiir cia..e.
In this case the company issuing the ticket is prima facie responsible ot d^l.lo".'

for injuries caused by negligence throughout the whole route.' "'•"^ >>y

(2) Where, as between the company and the individual passenger,
^j"'*'''

though there is no contract, there are circumstances which raise a
presumption that the person carried is not unlawfully in the company's
carriage-e.j., in the case of a servant travelling with his master,' or
in the case of a child travelling with his mother.*

In this case a duty is implied by law.

(3) Where, as between the carrier and the passenger, there may
be a contract

; but the performance of the carrier's portion of it has
devolved on some other person.

In this case such other person is liable for the default ' as well as
the carrier, who is liable on his contract.

(4) Where a railway company contracts to carry for a journey over
a line upon which another company has running powers, with which
other company there is an arrangement for mutual conveyance of
passengers, and where the person with whom the contract of carriage
i» so made is carried by the company other than that with which the
contract of carriage is made, and is injured while being so carried.

In this case the carrying company are under the same obligations in

15 c. p. D. 1(18 ; Avion v. WeM,
iiiir ritfhta Aa u painenger. Pennsytt
i>n the construction of a local statute. Price v. Penn'iyh'ania lid Co 113 U S (« L
2IS. mVerlu v. SI. Paul, *s. Ry. Co., 22 Am. St. B. 72«. deal, with citcuraat
wlicre a traveller hy railway lones the lights of a pasapnger.

« ftd. Cor]j4>ralton. io N. Y. 444. As to aci|uir-

1 Rd. Co. V. Price, Wl Pa. .St. 2.W, reversed
« Davis)

.- . — 1) circumstances
, railway loses the lights of a passenger.

" a. W. % Co. V. Blakt. 7 H. * N. 987. 901 ; Tkmat v. Rhymt^y Ry. Co., L. B
« «. B. 226, in Ex. Ch. L. R. 6 Q. B. 266. See John v. Bat.in.U R 5 0. P. 437

3 Manhall v. I'orir. NewauUe, and Et rwiclc Ry. .'.'o., 11 C. B. 655.
' .4iu(i» V. a. W. Ry. Co.. L. B. 2 Q. B. 412. The case of Sloctdale v. Lanrj,.

cf' >. Ry. Co., II \V. R. 6oO, seems a better illustration, at any rate a more extreme
illmtration, than either of those given m the text. The plaintiff, with the guards,
permission, got into his van ; when the train got to its desi nation the van was not
c|ilioaite the platform. In attempting to get out she was injured. Held, that as

u'
^^^}° "^^ ^'^" »* *''*' invitation and under the suiierinteiidence of the guard

the guards van became a carriage for passengers, and there was a breach of dutvm not allowing time for her to alight. See pos(, i)7!).
i Dalyidl y. Tyrir, E. B. k E. 889, the case of a ferryman, unable on a certain

diiy to work his ferry, who hired a boat and crew in substitution, the owner of which
wn- held hable in the caae of an accident to a resular customer of the fcrrvm-ir '-

/f',Wd.v. S. *.-. «y. Co.. Roscoe, N. P. (18th ed.).775, A took s1 ticket of B railway
_- ...,....j „..,.„.„ ......o „, „. V,, aiiu u louways ; mrougn negligence of C an «cci.
di-nt happened, for which C, the defendant company, was held responsible. Cp.

VOL. n. p



952 NEGLIGENCE IN TAW. [BOOK V.

In what cir-

ru 111Ht line; I'M

a iiprHon not

rightf.illy

in a railway

carriajic

ifl diHentitlciI

to recover.

Railway
coniiiany'*

duty <liff(TH

in re«i»*Ht of

tre^pasBerfl

and
I)a-'!»engere.

o^h r The detenLnt., I repeat, ate the earners, and the co -

Waorof carriage h with them. l\ the interest of the South-Western

"4e mattSaflectB this rca»o.m.g, it would at the out8.de go to how

hirtrtwo companies are partners -«'. '^77™;!™'^'';;,!^
iointlv . Suppose a receiver was appointed ol the So"'"" western s

oils a'nd taking's'; could it be contended that this money cou d be taken

bv him without the defendants being entitled to a share of it .

T-Te question suggested by the decision is-- Is a person not right-

fully in oTabout a raifway carriage in all cases disentitled to recove o

"L-s sustained through the default of the -"'P""^ '" °^ ^^^^^

whose carriage he is ? The point was assumed in 0. N. Hi). Lo. v

CrLn » aslgainst an admitted trespasser ;
and there is the case of

/Z V iV»*oM,' which is a decision that a person of full age, who got

iXa cart^Xut authority to do so, could not maintain an action by

reason of the breaking dowJi of the cart. The cart was, however, for

tWurDOse of carrying luggage only, and not passengers ;
and though

tSe serv».^ in chargelss^nted to the plaintiff riding, the owner had

,ny provided a vehicle for one purpose, and could not reasonably be

e d liable when it was applied, without refeVence o him, for another.

There is no doubt thit a difference of duty exists on the part of a

railway company in guarding against in uries to trespassers, and n

safeguarding their own passengers. The duty m the latter ease is to

use "the utmost care and diligence which can be bestowed by human

skill and forXht." • In the former the duty ' rests merely upon

grounds ogene^ral humanity and respect for the rights of "thers and

?eorres th! carrier to so perform tiie transportation service as not

wan oily or carelessly to be an aggressor towards third .pe«on».

But it is not the law that a person whose title as a passenger is defective

may be treated as a tresU«" •" t^e
':!^')"7Mr''tickets

"

hurrying into trains about to start, with no time to take tickets
<

peXLtting into wrong trains ; or of i«ople earned beyond he

Sistanc?-in all cases travelling without tickets and without direct

authorTsation from the companies-it is impossible to say the law will

X!reyr„^r,zs« « r';rng;r' 'l:"!",; a.^. .w^-.». «,. <v. » t,,,,.,

V. Tton."'. Adn,mi4l,nta,>. 42 Am. B 208.
'J"

'';,;™'" ^^„^ „ peraon lo rid.

fZ;s" °» ^ "-": "'* ^- "«^ """- - ''-"' "*"'

'

" " "" '

Rradin, M. Co.. 132 Pa. SI, 1. 10 Am. St. R. 58o.
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put them in the position of mere trespassers." The way in which a Suggntod
passenger may be discriminated from a trespasser probably is to '"•''''"•

consider whether any ant or declaration of the railway company or
their servants IS shown affecting them with knowledge that the person
alleged by them to be a trespasser was travelling in their train, and
that they acquiesced in his doing so, or, at least, did not take immediate
measures to prevent his continuing to do so ; or whether there are any
circumstances in the case from which a consent may be implied • as
in the case of travelling without a ticket, the opening of the gate to
let the traveller pass without asking for a sight of the ticket ; in the c, .1 - a .g..^ ..» -uvj vtvntu , 111 l/lli; t.MBC
ot getting into a wrong tram, any circumstances of ambiguity whereby
the passenger may have been misled ; in the case of travelling beyond
the distance covered by the traveller's ticket, a practice of paying

at the Statinn of bin Arrival 3 in all i^aaaa nn.. 1....^excess fares at the station of his arrival

;

' in all cases, any conduct,
whether general or special, by which the conclusion can be drawn that
the company waive the tort and elect to resort to other remedies to
secure their rights.^

i-..'.,*J
'"

Jl^*"!,' 'iri' P?''''"" '"• "™ '<"»''' V. Pmniglmnia Sd. Co., 110 Pa. St.
M-i, i Aiil. ."St. K. .y\i and note. Aa to tMVflling without a ticket ia violation of a
by.lH.., Ikardin. y. Titirntpnd. L. R. 1 (J. B. 10. A« to atacnoe ot intention to delraud,

3!.
"

^kn
,''' ' % ^- ' ^"- -*• '" ""Wlity to conviction under S » !1 Vict,

c. JU. «. 10.1. for travelling without having previously paid the fare, with intent to
avoid payment, where a per.on hought the "forward half" of a nou.tran.fcrable
ticket from one who had (lartiiilly uKed it, Ltingdon v. llowtUg, 4 Q B .137
fu«in«to»howticketwilhoutintenttod..fnuidundersc ""

n ., ....... ™ ^' w.' 'Z '""— ~ " ^" '"!• " "Utrn r. ^w<rrnl SUtffOTtUhiri:
Ry. to.. 11804] 2 Q. B. 821. The rases are collected nod the law diw.wsed in an
«rti(lc on Rrtilwiiy Ti.ket-. " in the Law .loiimal for AurubI II. i8W. In Fvlton v
OrandTrmikRy Co., 17 Vm>. Cnn. Q. B. 428. plaintiff got i.i>on a train without a ticket
and when asked (or hi» fiire declined imyinR it, " an he
how far he would a

l>".V'n« It, " aa he had not made up his mind
The conductor told him he munt decide, and on hix declining

tigam on the same ground, atopped and train and put him off. The plaintiff then
tendered the conductor a 20 dollar gold-pice, telling him to take hia fare. 1.35dolUr
a f Court held that tho plaintiff had refused to pay hia fare within the meaning of
An Act enacting that ' pasaengera refusing to jwy their fares may hy the conductor
of the tram and tho servantH of the company be with their baggage put out of the
cars, using no unnet-enNary fon-c. at the usual stopping-place or near any dwelling-
house, as the conductor shall elect, first stopping the train." In the United Statesit
has been decided, as a point of law, that a person purchasing a railway ticket has a
right to rely upon tho ticket-clerk giving him a proper ticket, and that m the absence
of special circumstances there is no duty on the purchaser to examine the aame, so
that in the event of mistake happening, the railway authorities are not discharged' by
lilleged nejjligencc of tho passenger : (imnjia. Ac Rd. Co. v. Dnugherit/, 22 Am. St. R.
4»». In Kngland, the name result would be attained by leaving to the jiu'y the ques-
ti..ii whether, considering the relative iMwitions of the ticket-cTork and the proposed
(liissengor. the latter had so acted aa to preclude himself from alleging the act of the
tiiket-clcrk. with probably a direition that the onus of proof lay on th(. railway
tympany. A contract to carry from urn- station to another does not entitle the pas-
M-nRer to break the journey at an intermediate station : Anhton v. Lanen. A Y Ru
ro..[lW)412K. B. 3i:t; BasUipl, v. Mtlrnlf,,[\9m\2K. B. 288. Where the holder
of a cheap excursion ticket sought to make it available in reduction of the ordinary
fire to a place beyond the excursion limit, the railway company were held entitled
111 enforce a condition of forfeiture and to charge full (are: 0. S. Ru. Cn. v. Pnlmcr
\\m] 1 Q. B. 862; L. d- N. W. Ry. Cn. v. Hinckdiffe, [1903] 2 K. B. 32. A by-law
tliiit a ™i>'»enger not producing his ticket must pay the fare over again is not un-
reasonable

: flanks v. Bridgmnn, [ISOfiJ I Q. B. 2.53 ; nor is one requiring the pro-
(liiriion of It to an inspector on request. LotOTV. IWp. [18961 I Q. B. 2.W. These cases
"•rt- lraui*ay t'«r«-i>.

2 Cp. per Lord President M'Seill. Hnmillon v. Cid^dmian Ry. Co.. 19 Dunlop 461
* See L. d-: B. Ry. Co. v. Watmn, 4 C. P. D. 118. diBtinguished in G. A'. Ry. Co. v.

f >nder, [1892] 2 Q. B. 595. A passenger who eaters a tTeeping-cu for the purpoee
nf .t«kmg iirrmission to wash his hands, was held not a trespHSser, in Willtanu v.
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Thus in Watkint v. 0. W. By. Co.,' a mother was going with her

daugliter, an intending passenger, to a train, when she knocked her

head against an obstruetion. Denman, J., was of opinion tliat ac-

quiescenre by the company in such accompaniment would be enough to

put the licensee on the same level as to rights with a passenger.'

The position of the mother in the case before Denman, J., is illus-

trated by what is pointed out by Shaw, C.J., in Commonwealth v.

Power

:

' that persons other than passengers primd lacie have the

right to enter the depot of a railway company, as others besides guests

may go into hotels without making themselves trespassers, because in

both instances there is an implied licence given to the public to enter,

but such licences in their nature are revocable,* except in the one case

as to passengers, and in the other as to guests, who have the right to

enter the train, ticket office, or hotel, as the case may be, if they are

sober, orderly and able to pay for transportation or fare.

In Hamilton v. CaUionian By. Co.,^ the by-laws of the Caledonian

Railway provided that persons travelling without a ticket would be

charged excess fare according to a schedule furnished to the station-

masters. A person having business at various stations along the line

sometimes tra\elled without a ticket, though not with intention to

avoid payment of his fare. On one occasion, while so travelling

withont a ticket he was injured and brought an action to recover

damages in respect of his injuries. The company objected that ho was

not a passenger. The Court, however, through Lord President M'Neill,

expressed the opinion * " that a person moy be a passenger in the sense

of the Act,' althoui.il .le may not have a ticket." " He may be a

passenger though wi^ll iit a ticket if he has been in use so to travel, and

the officers of the .yrapany know that he had so travelled." This

expression is probably too narrow ; if the officers of the company know

that he is so travelling, he would, it would seem, be entitled to treat-

ment as a passenger, even though he had never travelled thus before.

The determining factor in the case would appear to be bona fi^^ on

the traveller's part ; and not even necessarily knowledge on the part of

the company's officers.

The Court of Appeal were of opinion in Thatcher v. G. W. By. Co.,

> that it is a common practice known to railway companies for one

person to come to a railway station to see another off. That being so.

Lord Esher, M.R., thus answers the question. What duty has the

railway company to those persons ? " No doubt in strict logic they

PuUman Patace Car Co., 40 La. Ann. 417, 8 Am. St. R. 638 ; and so, according to

Thorpr v. Hem Yort Central, <tc Kd. Co., 76 N. Y. 402, is a passcns T unable to find

a scat in the ordinary car, who enters a sleeping-car and takes a scHt there.

1 37 L. T. (N. 8.) 193 ; York v. Catutda Atlantic SS. Co., 22 Can. S. C. R. 167. in

LUtie Rofic, A-c. «ff. Co. V. Lawton, 2ft Am. St. R. 48, a railway company was held to

have a duty to a person acting as escort to a female passenger and little child though

the escort is not a passenger, and to stop a reasonable time to let her alight from

the car : and a notice to trespassers does not apply to such a pei oil.

a This may have been right on the facts of the case, but in Htdigan v. Boston awi

Maine Rd., 155 Mass. 44. 31 Am. St. R. 520, the Court held plaintifl disentitled

to recover against a railway company for leaving op<'n a trap.dnor in the platform of

a railway station, down which plaintiff fell while taking a short cut through the rail-

way station on his own business. The breach of duty alleged was that he was not

prevented going by the defendants. The principle of this decision is that asserted

in Dalchelor v. Forltwuf, 1 1 Q. B. D. 474.

3 48 Mass. 5ftti, 602 : StaU v. Stede, 19 Am. St. R. 573.

* Op. Weaitr t. Bath. 8 T. B. 78. ' (1857), 19 Dunlop. 457.

a 19 Bunlop, 461.

8 10 Times L. R. 13 (C. .A.).

'8*9 Vict. . 83,1
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had not the same amount of duty to them as they had to persona who
paid them money in consideration of being carried as passeneers. But
»o tar as regarded the taking ' means for providing for Mrsonal safety
It was impossible to measure the difference between their duty to theone class of persons and their duty to the other. In short, it was their
duty to take reasonable care with regard to both. The defendant.^,
therefore, owed the plaintiff the duty to take reasonable care not t,> do
anything to endanger his personal safety. . . . The allowing the door
of the Kuard s van to remain open in such a way that it swept the
plaintiff down while he was standing on the platform was clearly a
failure on the part of the defendants' servants to take such reasonable
care as it was their duty to take."

Of courae the fact of a person being a trespasser does not authorise ««».«(- v.
brutal conduct or wilful injury of any kind ; as was said in Rmnds v.

"''""•"
DehwareRd. Co: -a case where a boy trespassed on a railway car :

^^ '
°-

-ri. 1

•'";'""'* the plaintiff was a trespasser on the cars is not a defence
the lad did not forfeit his life, or subject himself to the loss of his limbs
because he was wrongfully on the car. The defendant owed him noduty of care by reason of any special relation assumed or cxistin.r
between the company and him, but he was entitled to be protected
against unnecessary injury by the (i.rendant or its servants in exer-
cising the right of removing him, and especially from the unnecessary
and unjustifiable act of the brakeman by which his life was put iii
peril and which resulted in his losing his Umb." The boy was kicked
off the car. '

If a passenger has got into the wrong train through his own lack of p,..,™,™ in
care he must qualify himself by payment of the fare to entitle himself wrong tr«i„.
to ride m the train. If he is unwilling to do this he may be lawfully put
off at any convenient and safe place and without unnecessary force
It the passenger has got into the wrong train through the negligence
of the company s servant he may insist to ride thereon in pursuance of
his contract, and if put off may recover damages for his ejection • or
lie may claim to be conveyed to the place to which he designed to go

Where the carrier has undertaken, or is compelled by law, to SWutory
carry a jiassenger, the consideration of whether the passenger paid or e'"«»'m"-
was carried free is altogether irrelevant

In C„He« V. i. d N W. By. Co..^ a post-office officer was injured r,«e« v
wl.. travelling on the defendants' line in the execution of postal dutv i- * *"'

If-
whi -h by statute he was authorised to do free of charge. The ( 'ourt of

"* ''"

gueen s Bench held the company liable. Lord Campbell, C. J., .saying • »

i hat It was the duty of the conijiany to use due and proper care and
skill in conveying is admitted. That duty does not arise in respect of
any contract between the company and the persons conveyed by them
Imt It IS one which the law imposes ; if they are bound to carry, they

S.„i!,*!ft"Vi,}\I'"'-""' . ''I"'
'''"""" •™',1<1 <-il"«lly tail- iHcn nrrivril at in Enulanil.

ST™!'™ r,';",?
"«»',';''"•/:»• Tl.»-1«™. Nesli|i,.n,.>., 8 3ISS. lab,,,,, ,,nde,

. .iil I™ .1'
""*" \^,'""V * " » '«• Vo.. 17 .*n,. H. .104. The Kiioli,!.

.»c involving the .anie,,rincipl,-a wholly distinct onc-i. Lir,pi,. v. io,,A„, (;, °„„lI mmbu^ C,,., I H. t C. 620; Sfhullz v. Third Annu, ltd. (•„.. SO N Y "i-' S,,'

'!*! UlT'
"^ Trammy, Co.. 30 L. R. Ir. 725. Thi« i-a.,,. ,. v^.mmwd.

» (18511 16 Q. I). 984.

j
r..r. iisii. I„,„| (:,mphei]., cipre»8ion, -

it they «rr bound l„ ,.„rrv llr.v at.-

i J
t"jarty, "«f>ly," .. explained l.y Lord Hal.hury, C, A„.( IndiiuK,, '„ v
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are bound to carry Bsfely ; it is not sufficient for them to brinp merely

the ae:>d body to the end of the journey."

The ve»r following the same rule wa» accepted by the Supreme

Court of" the United States in Pkiladelphia and Readmj Rd. Co. v

Drrbv ' The language of the judgment is most comprehensive :

'
If one be lawfully on the street or liighway, and another a servant

carelessly drives a stage or carriage asainst him, and injures .us pro-

nertv or person, it is no answer to an action against the master for

such injurv, either that the plaintiff was riding for pleasure, or that

he was a stockholder in the road, or that he had not paid his toll, or

that he was the guest of the defendant, or riding in a carnage borrowed

from him, or that the defendant was the friend, benefactor, or brother

of the plaintiff."
" If the plaintiff was lawfully on the road at tne

time of the collision, the Court were right m instructing the jury that

none of the antecedent circumstances or accidents of his situation coukl

affect his right to recover." The plaintiff was a stockholder in the

company, riding by invitation of the president, paying no fare, and

not in the usual passenger cars.
•

i. ,„

The American law is settled on the basis that common carriers have

public duties to discharge, from which they are not able to exonerate

themselves even with the consent of their customers ;
and that special

contracts made by them with their customers are good and valid to the

extent only of excusing them, for example, for all losses hapi>ening by

accident without any negligence or fraud on, their part ;
but that an

exemption from liability for negligence is repugnant to the law ot their

constitution and the public good, and consequently inoperative.

These principles are applied both to earners of goods and earners

of passengers. Thus, where a drover travelling with cattle had signed

an agreement " to take all risk of injury to them and of personal injury

to himself," and was injured through the negligence of the company s

servants the Supreme Court of the United States held the stipulation

void, and that he was entitled to recover for his injuries from the

""The year previously to this decision the Queen's Bench decided a

very similar case in the opposite way. McCaide,/ v. Fumess R<j. I o.
^

was decided on demurrer. The plaintiff, who travelled on defendants

line as a cattle-drover, declared on a contract to be safely and securely

I Rom V Iim. 2 C. B. 877. In 0™»d Trunk, if. Hi. Co. v. Ilithanl'on. Ill I'. S.

(1 Otto)*M,' 471. Hain. v. Rd Co . 42 Vt. 3«0,i» approved, .here it is said that a rn.l-

ioad compan. in the discharge of i'. duties, ana in the cxeri;.»e ,.1 ,1. right to ptc I

itt proTrty from injury to which it is exposed by the unlawful act or neg ect ,.

imotheris bound ti MO ordinary care to avoid injury even to a trcl-.-ser. For

what is BiBnified by " ordinary care." see ante 28 and 7ofi.

1 14& (U .S.) 468. In Sleamboal K.m World Co. v. King. Hi How (U. .''.I

474 Griei^ J.,' alluding to the decision, says i
" We desire to be understo.Hl to rcaHirni

that doctrine, as resting not only on public policy, but on sound principles of law.

I B,"«rf <".
V.' Suxxsi, (1873) 17 Wall. (U. S.) 367 ;

Hart v ('enW™«,«

Rd Co 112 V. S. (5 Davis) 331. It is there laid down that the test applicable to

every limitation of the common law liability of a carrier, is its ju.l and reasonable

cEctor •• In (Ireat Britain a statute directs this test to be applied by the courts.

The same rule is the proper one to be applied in this coimtry in the absence of all}

statute
••

if. 342. For the reslxinsibilily of a railway commny to strangers, sc.

dZir get. in ,™ improper place : LilH, R^k. *<, Ry. v, .«*.. IS .\m. R. 10 In Engbn.l

an agreement ot the kiid riferred to in the text is invalid when made with an infant :

M1872). I- R. 8 (J. B. 57. In />,,/> V.O. H. «,. Co., 4 L. R. Ir.. 17«. 'he <>""";'

signed the conditions. As to the position of a passenger, taking a ticket by a gods
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carried. The defendantn pleaded a contract " to carry under a free

pas8 " " whereby it wao, amongst other thingfl, proviued that any
drover accompanying cattle " " should travel at his own rink." The
replication Bet up ** gross and wilful negligence and mismanagement
of defendants." To this there was a demurrer. The Court held that

the plaintiff could not recover. Blackburn, J., puts the law most .i„(lKim>nt»f

clearly :
" The duty of a carrier of passengers is to take reasonable care iilftcltbum. J.

of a passenger, so as not to expose him to danger, and if they negligently

expose him to danger, and he is killed, they might be guilty of man-
slaughter, and they would certainly be liable to the relatives of the

deceased in damages. But hero the passenger was carried under special

terms ; that agreement would not take away any liability that might he

incurred as to criminal proceedings, but it regulatei the right of the

plaintiff to recover damages. The plea states that it was agreed

that the plaintiff, being a drover travelling with cattle, should travel

at his own riisk ; that is, he takes his chance, and, as far as having a

right to recover damages, he shall not bring an action against the

company for anything that may happen in the course of the carriage.

It would, of course, be quite a different thing were an action brought

for an independent wrong, such as an assault or false imprisonment.

Negligence in almost all instances would be the act of the contpany's

servants, and 'at his own risk* wouldof course exclude that, and gross

negligence would be within the terms of the aj,Teement ; as to wilful,

I am at a toss to say what that means ; but any negligence for which

the company would be liable (confined, as I have said, to the journey

—

and it is so confined by the declaration) is excluded by the agreement." ^

In (inllin v. L. <t* N, W. Rtf. Co.,^ the principle of this decision was Un'lin v.

held appli^:able to negligence incidental to the actual conveyance, and ^- * ,'^- '*

arising from defect in arrangements made for the purpose of conducing *' "'

to its effective fulfilment. There a drover, csrried on terms identical

with those in M'^CnwIei/s case, got out of the van in which he was being

carried on a stoppage occurring, and, in walking from the spot where

the train stopped along the railway to the passenger station, fell over a

bridge into a river and was injured. He was held not entitled to

recover, since the terms on which he was travelling " at his own risk
"

covered not only the direct, but the incidental perils of the transit.

Mellor, J., was of opinion that the words " travel at his own risk

include, as in Hodffman v. West Midland Rif. Co..^ all the incidents

connected with the journey." " All those risks which result or arise

during the transit, and until the transit is actually at an end, are

intended to he guarded against, and are actually guarded against, by
those words." *

tniiii with ti comlilion that tho ci>m|«iny shoiilii be frt'Pfl from n'M(ionHibility. iinil

ulio wiiH injnretl thrnu^h the riiri)a)(e in which hi' wiis carrit^l Nto)i(iinK Mhort of thfl

liLitform, see Jofinfon v. Orent Soulhrm and Wenlrnt fiy. Co., Ir. H, 9 ('. L lOH ; Pthr-

"..« V. Seattlf. Tracium Co., [19011 23 Wiitth. (Hfi. holil» nin-h a contract between » car

I umpHny ami their lubourers to be Kood,
1 The SIfl/a. [I!H)*)1P. Hil. .\h to wliat \h necenwiry in order toexcept iiiiBconciuct

iir ilt'fatilt of the carrier's own servantn. see \n r Huwcn, L..I.. Htnnman Or Co. v. Aiitfiir

lA,u: flSHlllQ. B.«23; I'ricf v. Uvion Lighteragf Co.. {IW4]1 K. B. 412 ; folhiweiliii

.I'lnus NtLsoti d- NoiiMv.Nf'M„n Un, (No. 2), [IIHI?] 1 K. B.7(l»: Thv PmHmw>T,[\S*\4\
y -im. 3 U K. log. B. 212.

a ."» B. & S. 173, ill Kx. Ch. ti B. & S 5tM). the cane of a horse injured before fully

rrccivcd hy the carrier.
1 Oh the authority of thewe c.-.sch the Victorian ease of M'lhvaid v. Virlorinn

ll<iilimt/g CimmiMMntm. 13 V. U K. 'AW, mm dwided. Ailox v. U. A'. Hy. Co.,

LtSimj2I. R. (132.
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Evrn BMuming th»t the pUintifi in thU cate wm in the position of

an ordinary paving pawenger, it i« not at all clear that hw position

would have been improved. For, as is said by Braniwell, B., in ftiner

yaw. Ry. Co. :
' " Suppose it [the train] had stopped just against

the parapet o( a bridge ... can there be any doubt that it wou d

have lieen the duty of the passengers to stay in, and that they would

have got out at their peril !
"

A point has been made that the duty ot a company to their Das-

sengem may vary in proportion to the amount ol care they pay for ;

like goods carried under siwcial contracts where the obligation of the

company may materially differ as the charge made is usual or reduced

But it has been ilecided adversely to the company. Life and llnib

are as valuable," it was said in one case,' " and there is the same right

to safety in the caboose as in the palace car. . . . The same considera-

tions apply to freight trains ; the same dangers are common to both.

The test to be applied is thus stated in thi -ame case. '" The standard

of duty should be according to the con»equences that may ensue

from carelessness. The rule of law has its foundation deep in public

policy." " The highest degree of carefulness and diligence is expressly

Bristol and Ezeter Ry. Co. v. Collint • decided, as we have already

seen, that the terms of a contract for the carriage of goods made with

one company at the cutset of the journey prima jacie held good for the

whole journey. In 0. W. Ry. Co. v. Blake,' in the Exchequer Chamber,

the contracting party were held liable to the passenger for injury

arising as well on their own line as during the passage over another

line. The injury arose from the condition of a part of the hne over

which the appellants had no direct control, since it was part of an

auxiliary line, and under the management of an auxiliary corajjany.

A point having been made of this gave occasion to Cockburn, C.J., to

lay stress on the distinction between railway compames and stage-

coach proprietors. " This," said he,' " is not like the case of a stage-

coach iiroprietor, because the road is not in his hands, and he has no

means of securing its proper condition. When the contract is entered

into the road would be in a certain condition without anything being

requireil to be done on the part of the coach proprietor to keep it in

a safe condition. Railway companies ou^ht at least to use due and

reasonable care to keep tiie line over which they contract to carry

passengers in a safe condition. There is no doubt that is the obligation

which attaches to a railway company who undertake to convey passen-

1 1. B 3 E« \M : i.i Ej. C'h. I.. R. 4 Ex. 117. Cp. Prargtr v. UrM fi«d i'.c.!. r

Sv. (V, 24 L. T. (N. S.l 10.1. di.tinnni.hini; Siiter't ra-f on l«o grouiids—tlret, thi-re

wi. a <le«r invilation ! .crondly, tho danger »u oot «pp«tent ;
CxUt y. L. * ;». c

"'f'luiitZji: '*r. m. Co. V. H,».(. 1)3 U. S. (3 Otto) 280. In BamiUor, v.

(Wrf™.o« Hy. C... 10 Diinlol.. 4,-)!), Ingli.. Dean of the Faculty, in ap|,niDg. »«ys

:

•• By it. regulation, the Company refu.ed to rarry a drunken wraon, but mppojie li.

v.a. .muggle.! into the train, would the Cot .»ny be re.pon.iWe for hi. .afety?

Hi. an.wer to hi. own que.tion i> :
" He wa. truly in the p.»ilioll of a ™r.on g.ttinB

up behind a caiTiage and getting hi. leg broken by an aceident. To 'I"" "'"

pte.ident M-NeiU «.y. :
" Doe. your prineilJo of law apply to a P""'"

J"/'"'
•'

third da., ticket going into a lir.t cl... carriage ? Ingli.. fi.F., I am unable to answer
third c

's Hi'iiimadro. y. t.«^t»««f. 17 Wall. (U. S.) 3.W.

«cn pT Br,imwell, I...I.. P*.Hr> v. I., d- S. H. Kg. r,,.. i

4 7H. Uf. IM. .4iKf.a31.

« I.e. 1W2.

• Kngli.h rule i. the .

1>. I). 2«H.

I 7 H. t N. (W7.
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gen through the whole tliiitiiiK'o on tlieir line ; and if, by arrangement
with another company, they ronvey paBSfngers over the whole or part
of another line, the same obligation attat^hefl, and they make the other
company their agent, anil on their part they undertake that the other
conipany shall keep their line in a pro}>er condition."

The ronverae ease occurred in Hall v. N. E. Hif. Co.,^ and was
complicated by the fact that the plaintiff wan a drover in <-haige of

sheep, and trav'-lling "at my own risk without paying any fare." He
was mjured on an auxiliary line, and brought his action against the
injuring company, and not against the company with whom his con-
tract was and an action against whom would have been within (J. W.
Ry. Co. v. Blake.* The point raised in the present ruse was expressly
reserved there ; Cockburn, C.J., saying,^ *'

it is unnecessary to say
whether or not such a claim could be sustained. The Qucun's Bench,
however, decided that the true construction of the contract was, " In
consideration of my being carried the whole way free of charge I agree
that I shall be travelling the whole way at my own risk ;

* con-
sequently the auxiliary company were as much protected from the
effects of their negligence as the principal and contracting com-
pany ; even though " the plaintiff did not sign the ticket, and he
was not asked to do so,"* for "he travelled without paying any
fare, and he must be taken to be in the same position as if he had
signed it.'

G. W. Rtj. Co. V. Blake " was followed vrithout discussion in Buxton
V. N. E. Ry. Co!' In Thomas v. Rhymnty Ry. Co.,* however, a dis-

tinction was sought to be established on the ground that in the earlier

case the jompaniea had an agreement for the sharing of profits, and so
became the agents the one of the other ; while in the present case, where
the defendant company merely had running powers over the li.ie of

another company, by whose negligence, and without negligence on
the part of the defendants, the accident happened, the relation was
only that of different stage-coach proprietors at common law. The
Exchequer Chamber held * that '* where a railway company issues a
ticket for a journey in th* course of which the train which conveys
the passenger has to ])aHH along a portion of a line of railway belonging
to another company {whether it be under running powers, or whether
it be under any particular contract for a participation in profits

or otherwise), the contract between the railway company and the
traveller tr> whom such ticket is issued is, upon every principle of law,

a contract not only that they will not themselves be guilty of any
negligence, but that the passenger shall be carried with due and
reasonable care along the whole line from one end of the journey to

the other."

In the House of Lords, in Daniel v. Metropolitan Ry. Co}** Lord Tianklv.

Hatherley, ('., alluding to the duty of a railway company conveying V^t'n>H'''<M

passengers over a line of part of which the company is not owner, said :
*' "'

" They [the company] would be obliged to see that their own line of

1 li. R. 10 Q. B. 437. a 7 H. & X 987. n l_r. 9it3.

* L. R. 10 g. U., per KliMklmm. .1.. 442.
'' L.r. Ml. ft 7 H. & \. 1W7. ^ U R. .1 Q, B. r.4!)

H I.. R. .'-. Q. B. 220 : in Ex. Cli. L. R. « Q. B. 2lJa.

3 r.^r Kt-n.v, U.U., L. K. G y. B. 27a.
10 I* R. fi H. U fl5, reftrring to Birkett v. WhiUhai-en Juncliim Rt/. Co., 4 H. A M.

7:10, wh(!re»w itfhen on the line otit v hich thr defcmljuitH ha<l rnTinin;{ (Kiwemgot out of
urdiT and tti>-ro wax nogtei^'t of priTuutionti by tliu dcfendante.

<'HM> in Hull
V. S. E.

Ry. Co.

Point
expreialy
rt"in'rv«>d by
('Uckburn,
n.j., in a. w.
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HuztoH V.
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Midlnnd

perfect onler, and they woiilii W n'ltuuiiHible for any

hu-h (KTurrvil on thf other ltnt> of riw<l, wlu>ther undur

V*»» put in

MrtrofxJitua

Rf. Co.

Cknwideml
liy the Lord
Chftixfllor

(H«th.' Hey).

The cnBPH

disrusHed.

I.iiiiitiition on
liability

exjircMHwl by
KclIv.C.B..

in ThoTwift v.

Rhyrnmy
Ry. Cu.

TcHt of

liiibility.

roftd wai in

nPfilif(^'>c« whu
their control or not. if thwy have contrauteti to larrv pawM'nfieni i)ver

that |)artioular piece of road ; but they would not be anMweralile. aM

I apprehend, for any miwhirf occaiiioned by any matter extram-nuH

alt(tf{ether to the work in whirh they were en^a)(ed, and ait lo which

they had nn reasonable ground for HUppoMiiif^ that ordinary and pro|M>r

care had not been taken by those pemona whom' duty it wa« to take

auchcare."

An illtutration of thia exception aniline from collateral neglitience,

and not from anything incident to the carriage, iK'cun* in Wrtyht v.

Midland Rij. Co} At the junction of the Midland Company's line

with the North- Western's was a signal-box in charge of a servant (»f the

defendants, who set the signal in favour of the defendants' train so

that it could proceed along a portion of the lino over which both ctini-

panies had running powers. While on this line, it was run into by a

train of the North Western "s. which was driven by persons who
negligently disreganled the signal. The plaintiff was injured, brought

his action, and was held, by the Court of Exchequer, not entitled to

recover ; since the accident diil not arise from any negligent act which

made the road unsafe, nor the carriage or engine unsafe, or the signals

wrong, but from something done outside the carrying, and which was

really an indej^ndent trespass. The case, in fact, was like that which

was repeatedly alluded to, in Daniel v. Metrojtolitan Rtj. Co.* during

its progress through the various courts, where a wuggon heavilv laden

with goods, " piled up to that enormous hei)j[ht to which we often see

waggons piled up in this metropolis," ^ is so improperly packed that a

bale of goods falls off upon a stage-coach, and kills or injures a passenger.

In reference to that case, the Lord Chani;ellor (Hatherley) said :

*
" I

appreh -nd that all that is to be done by those who carry passengers for

hire is that they are bound to see that everything under their own
control is in full and complete and proper order. They are bound to

see, also, if there be a certain and (fefinito risk as to which they have

any knowledge or can reasonably be supposed to have any knowledge,

that it is sutbcientiy guarded against.'* In WrtglWa case they had

done all this, and the accident was due to a pure tort of some one over

whom they had no control ;
just as if a ditch had been dug across the

line by a wrongdoer.

Indeed, this is a case ex])reHsiy excepted by Kelly, V.H., in his

judgment in Thamas v. Rhymneif Rif. Co., where he says :
* " We must

not be considered as holding that, where the mischief complained of has

arisen from the act of a stranger, such as would arise from any mis-

chievous person leaving a log of wood across the railway, or any other

act which might endanger a railway train passing along, an action

would be maintainable against the railway company, because in that

case there would not be any direct or indirect breach of duty or breach

of contract on their part."

Breach of duty or breach of contract, tuen, is the test that is to be

applied ; and it is not the duty of a railway ccmipaiiy to take precautions

against possible negligence on the jiart of persons who are not in their

I I. R. 8 Ex. 137. =" i'. R. -"» H. L. 4.-..

s L.r. (ler L"rd HHthprl«y, r,. M. * L.e. .W.

K I,. R Q. B. 274. Am in the American law. we Fhhirhj v. MiiimniM>/ii. ,i-r.

Hy. Co., 12 Am. St. R. WVt ; hIbo Rftilrwd Co. v. liarroM, 6 Wall. (U. S.) UO, .md th«

fHHes there referred to.
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employment nor under their control 'n the diM-ltarfie of dutieH which,
if nvhtly |ierfornii'cl. will not uffi'it them.'

In the caitee we have Iwn conitiderinti no 4|iieHTion wan rtiiwtl that tiw^Uimnl
the prann travi-llin>i with a " free puM " wm lumware of the ternia •"'* '""*

umler whi<h he ia lonveveil. I'lii' oiieation reniuinii lo lie iiinniilereil ,'"""ih,.„ „
now far A |>AiuwnK<'r IH iMiuml hy fiinihtioiiH not actuHlty coniinuni- iiliiii>i>r

c»twl to him, or thf I'flcct of whirli hf Iihh imt trouhlud hiiuM'tf to '"'*')' '"*'»

mftat«r. Mont of tht^ lli-i>tHioiiH turn mi tlir tcriiiH on whu-h luKKt*K« br>iin,n.v
» re<'9ivc<l or <leiilt with: l)>it lh<' |irini'i|ili> on which rnmlitionii ••.mlitioii-

attB('he<l to a ticki-t ari- ht'M vtiliW niiiv not inrunvmii-ntlv !«• ht-rt' ""* "•'""">

dealt with.
r!.'h.!l'r"him

The oarlient thhc to l)e noti(>fil is Van Tu!l v. S. E. Hif. Co.* A Ita^ Irm T»itv.

waB (le|HMiitt>(i at a chiak-nwnn. ami a tickt-t j(ivfii In cxrhiin);!'. roii- *' * "*''"

taininK the conditions of the (h-jroHit. Tin- ticki-t whu [inKliufd whon
thedo(>08itorwenttod('Minnd thi' tm>i ; hiit thnha^had prcviotirtly tifi>n

delivered to another iHTMon. In the (onrt of Coniiiion Pleiiw. on
motion, the judgment was for the ih'feiidiintH, IiecHuse. the fartu wi're
" that the plaintiff knew that the depoMtt waH to he made m'<-ordin>{ to

iome terms impoRett by i he defendants, herauae nhe conformed to Home
of them, not upon in<|ui:ie8 then made, l>ut as having previouH know-
ledge ' that the defendantH had uhciI all rensonahle means to make
known to the depositora. and among them to the plaintiff, the terms
on which' they received deposits; and that the plaintiff knew tlicn^

were special terms, and either knew what they were. or. with the
means of knowing what they wfre. chone to mi»kc the deposit without
ascertaining them—either assenting to them on the assumption that
they were reasonable, or being willing to be bouiiil by them whatever
thev might be."' It followed" that the plaintiff does not prove that the
deposit was made on the terms oi almolute liability stated in the
declaration."

The next case, Stewart v. L. <t N. W. H;f. Tu..' was decided tm the Shuvrix.
broad ground that *' a person must be presumed to know what he has '• •* ;^' '•'

the means of knowing." * Luggagr. was not carried by an excursion train.
''*'

'
""

tickets for which were issued at one-fourth the ordinary fare, and on
which was printed. "' Ticket as |)er bill." anil on the back. " This ticket

is issued subject to the conditions contained in the company's time iiml

excursion bills "
;
" one of which conditions was luggage under (Ml ib.

free at passenger's own risk.

/^M'W V. WKef'' raised a <|uestion of diwcharge rf liability by /,,«/.» v.

reason of an indorsement on a bill of lading made by the party to be -"A".
charged, and unseen and unassented to by the other party, and is

unimportant to the present point, save for a dilemma propounded by Diit-iiiina

Willes, J., in giving judgment :

** "If one person seeks to impose on ['ri>|iiiiimi-il

another a liability by contract, but chooses to abstain from reading "y ^^ '"*""•'

the terras of the document in which the liability is sought to be ex-
pressed, he is in this dilemma. Either he has chosen to ac(;ept the
terms without taking the trouble of informing himself what they are ;

or if not reading, he did not asfent to the terms proposed, then no ai tion
1 l)nnkl w. MetroixiliUin Ri/. Co., L. R. ,'. H. I., 4.-..

» ( 1802} 12 C. B. N. S. 7r. ; rii. Stullitrd v. (}. W. Ry. Co., 2 B. 4 S. 41lt. in /V
V. .V. a. Ry. Co.. ( IWW) 17 1*. T. 40», a corHiition wan heW to tt.vvr (Way in rptii;

'

iin nrtick' iiit well hh Iokh of it. A comlitiim that a Cotnuiinv will n
m^ludfT damage i

iin articlv iiit well hh Iohh of it. A romlition that a Compiiny will not b« " roHiKiiiMiiilo
"

' d--}.e t- IlK- ttiiitfi tleiir-T-ifrrl : Frr.H v. S. E. Rg. ro..\\SiYi\ \ Q. B.

' L.f. 13(i. 7 I, U. 4 Kx. fiH.

3 h.r., itprKrIc, ('.,).. s:t.

5 A.f.. IXT Politick. C.B.. i;«.
8 L.r. 01.
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Ckm V.

S. M. Ay. Co.

Cwkbum.
C.J., con-

aidrn^l I hut
thr |HuiM>n|itT

! iHmumrtl
U) know Ihr
condiliunN on
the ticket.

Hrndrrmm v.

0)iiiiiiin

Lunl Ctt

lici, l)m-«uiH< line iidf hai intendrd nnn thinf{. «ml the other » diffvrrnt

thing, Ami thn trannartion w vitiktetl hy mutual errur." ' ThUdileniniK,
however, w nnlv «ffertu«) in thoM i'mm where there in no duty in*

dejiendent of the rontr»i:t ; for where there i« • duty, f«ilinff the
conimunicAtion of the temit of the contrMt, the oblif(«tion implied b^
Uw niuiit be observeil. The dilemma alio aaaumoR, on the hypothrma
uf an arreptam-e of ternw without an aacertaininff »f their pur|M)rt, that

any (-omnmnication to the i»eraon to be b«>und ) nufTicient to bind him
if lie failH to iihow rirrumiitanceii of exoneration. Now, it in prei-iitely

on thin point that the aulMwquent uontrovemy turna.

/«»: V. A'. E. Ry. Vo* containi a diatinrt fnum-iation of thin pro-

poaition. Plaintiff took a jwiwonKer ticket from the drfendant rum*
pany, from London to Parw, un which was printed :

* " The Houth-
Eaatvrn Railway Company ii not reaponRible for loaa or detention of,

or injury to, luggaKe of the namtenger travelling by this through ticket,

except white the pasHenger u travelling by the South-Eaitern Raitwav
Company's trains or boats." Plaintiff's luggage was lost on a French
railway. In the Queen's Bench, Co<>kburn, C.J.,* said :

" We are

bound on the authorities to hold that when a man takes a ticket w'th
conditions on it, he must be presumed to know the contents of it and
must he bound by them,"

The Hub8C(]uent case of flendemon v. Strveiuon " considerably
qualifies this as a universal proiKwition, and, though a Scotch case, is,

as pointed out by Blackburn, J.,m//am« v, {/, \V. A^. fV,*notonly an
authority, but a decision '* on a subject in respect of which the law of

Scotland and the law of England are one and the same." A ticket

having on its face only the words " Dublin and Whitehaven " was
given to a passenger, who, without looking at it, paid for it, and went
on board the vessel on which he had taken his passage. Having
lost hia luggage, he brought an action against the company, who
referre<l to a condition on the bark of the ticket by which tliey

intimated they would not undertake liability in a case like the

plaintiff's.

The opinion of [x>rd Cairns, C, lays great stress on the circum-
stances, first, that in point of facrt the plaintiff did not read the ticket,

and did not know what was written on the back ; and, secondly, that

there was nothing on the face of the ticket referring to the back. " Can
it be hi'ld," he said,^ *' that when a person is entering into a rnntract

containing terms whicn de facto he does not know, and as to which he

has received no notice, that he ought to inform himself upon them ?

My Lonls, it appears to me to be impossible that that can lie held."

This ground of decision seems absolutely irreconcilable with the dictum
rf Cockburn, C.J.,inZMn2 v. S. E. Ry. Co.* There the fact that a man
takesaticket with conditions on it was held to T-aise a presumption that

he knows the contents, and therefore must be bound by them. In

Henderson v. Sttn-ensfm the Lord Chancellor " is of opinion that '"
it

would be extremely dangerous, not merely with regara to contracts of

1 That JM, Willi rffcn-ncc to Iho KjKviiil tcrriix: for Bomi> liability—f.i?., thnt «f an
involuntary Imilrr—t h<Te muHt bo.

3 I.. R. 4 Q. B. Mil. s L.f. Ml. * l.r. .'M.
fi aS75)L.R. 2H. L.(So.)470; v\^.U. W. Ry. Co. y . Goodman. \2 C. B. 313.
^ ! Q. K. D. .-7ir,. ,-2-i. T L. R. 2 H. L. (Hr.j ITfi.

K k R. 4 g. B. a3i>.

U R. 2 H. L. (S.-,) 475. J»hnsnn v. Orral Moulfum and WtMtm Hy. <:•:, It. R.

9 0. U 108, wnH rlo4'iilrd thi' ypsr before Ilrndtrmn v. NlnviuoH, with wfiich it Ret'iiiH

idt^iitirul luj to itn fui-tn, though inrorixiHlfiit in ItM I'lmt'Iution.
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thin ilrarriplion, hut with ivKaril In all inntriiti., i( it witi. In In- hi'hl
that a document rampletn u|H>n tho tai'ii «f it ran |„. cjhihitnl aa
between twn rontra.tin(( |iartlei>. ami. without any kliuwlntip- nr any.
thing hMKle, from th.. nirre , inuniatam-.. that uixm the l.a<lt of that
docunient there u .oniethinn "Iw |>rinl«l, whi. h ha. not aitually been
brought to and haa not conu- to th.i notice .if one of the .ontra.tini
pwtwa that contracting party ia to be held to have aiwnteil to that
which he haa not leen, of which he linowii nothing, ami whiih in not in
any way Mteniihly ronnoeteil with that which i> printml or written
upon the face of the contract pn'rK'nte<l to him."

Some of th.. other Uw I^inl. go much further than thi> ; thux
Lord C-helmafonl .aid : "I think that «uch an exiluwon of liability for l.,„l ,vnegligence cannot In- e.tabll.h..,l without very clc»r eviilcnce o* the '""I- 'i'-
notice having l».en brought to the knowledge of the iwnaenger ami of T" "'T
hl« having exprewly ^Mentol to it. The mere delivery of a ticket with "Z""''
the conditioni indoraed u|)on it i< very far. in my opinion, from con-
cluaively binding the paMcnger.'' And Urd /latherley:" "

I Al.., L.,r,lwee with the oliwrvation that waa made by my noble and learned ""H"'!.-?"
Inend. that the money having lieon paid, and the ticket having been
taken up. a .•ontrart was completed upon the onlinary terma of
convevauce for hlniaelf and hia luggage. unleM it can be made out
that he entered into a B|iecial contract to the contrary. A ticketMin reaUtjr^ nothing more than a receipt for the money which haa

These obaervation., Blackburn, J., poinU out in Warrn y, (,'. W. «». (,.„,i,i,.r,.ii„„Co.: "are «pre«iiona uaed by the Afferent l,ord. which Jm to!™Blik
exprcM opinion, which were not, I think, part of tho deciaion ul the ["'"• J- «'

applied to the caa« wo have before u. of a ticket given on the dcpo.it »l'i»l«».
of good, with a company, who do not hold themselve. forth a. general
receiver, of good, to lie kept for hire, but let it l.e known that though
they do not and will not, as a general rule, receive or keep .urh g.KHf..
thev will Uke them if the paamnger bring, them to a particular office
and there receive, a ticket on the production of which the k<xkI. will

cXi." "Jf U It" ?fT" P'^r !1*
'•"

'" ,""' '""" ">" "'I"
»VI'"- ""I- '•"•'

cable u— 1! the bailor and bailee agree that the gmxl. ahaN bo ''y Br«<k.
.lepoaited on other term, than thow implied by law. the .luty of the ^""••'••i"

baUee and coi«equently his responsibility, is determined by the terms ""w"h. ,;,
on which both parties have agreed. And it is clear law that where

' '

there u a wnting, mto which the terms of any agreement are reduced
the terms are to be regulated by that writing. And though one of i

' -

partiea may not have read the writing, yet, in general, he is bound to
the other by those terms. •

• i.e. 478. ' L«nl ChelmHfoni.

ary t(

. fly. Co., 1 Q. B. D. 632."

1 niilway ticket is described "
. . „

of tUilwaya Act, 1889 (S2 k 63 Vict, c

I L.C 477. _
1

• Thii certaiDly i> no mrt ol the deciiion of the Hou«!. and. indiid'.'i^'mi to ho...ntrarj to the v,e, takenJy the Lord Cbancellor": per Blackb^nrJ.^rrS ^K n I1.19 In ic,™ V. JVcu. York SUrpi^ Var Co., 143 Ma... 2«7.
-.only a .ymbol of the contract." By The Resulation

I,,- ii..l,«,"™ „„ ' !. i
— 7 -- *'fl- c. 67). a. 5: (Ij any pa.Mnger i. to deliver up

.1. hckct or pay h.. (are at the renoe.t of any officer or «,rvant 5f the comnanv o?

L'lZlr^ and addre,.
; (2)^a p,o,.en8.r faU. to deUvcr up L ticKy;

..rhtm "trJ"f,T°° "Id •ddr™ any officer or «,rY.nt of'the company Zl

1(1878 "r^a O^i^" ''"""**"• » '""•• I- R. 840 (C. A.).

l.w."„l .*l2- i?„ "^k
CP-' «*•>«*» <. a.W. Kg. Co., 4 Tine. L. R. 5IIB. the c.« ofl'-< ol a bag from the cloak-room of a railway Mation. where the Court .aid : The
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A|i|)ri>V(Hl ilk

thp Court tif

AmtcHl liy

View of

MplliBh. UJ.

Ah t<i thv
effect of II

railwoy
tirkft C'Oii-

tnining

comlitiontt.

Prn(K'r

direction for

the jury.

In giving judgment In Parl-r y. S. E. Rtj. Co.,^ Mellish, L.J.,"

approved the rule in Unrrix v. fr. W. Rff. Co. ; because the plaintiff

there admitted that he believed there were some conditions on the

ticket ; and distinguished the case from Henderson v. Stevenson,^

which he held to be a " ronclusivc authority " that where a person does

not know that there is writing on the back of a ticket he is not bound
by what is contained in the writing.

In Parker v. S. E. Rif. Co.* and in Gabell v. S. E. Ry. Co., where

joint judgments were given, the plaintiffs admitted that they knew
there was writing on the back of the tickets they respectively received,

thtmgh they swore that they did not read it, and, further, that they

did not know or believe that they contained conditions. In these

circumstances, Mellish, L.J., overruling the Common Pleas Division*

(where the ease was decided a month previously to the argument of

Harris v. G. W. R;f. Co. in the Queen's Bench Division '), said : ' " I

am of opinion that we cannot lay down, as a matter of law, either that

the plaintiff was bound or that he was not bound by the conditions

printed on the ticket, from the mere fact that he knew there was
writing on the ticket, but did not know that the writing contained

conditions. I think there may be cases in which a paper containing

writing in delivered by one party to another in the course of a business

transaction where it would be quite reasonable that the party receiving

it should assume that the writing contained in it no condition, and
should put it in his pocket unread." The learned judge then gives the

instance of a person receiving a toll-ticket, when driving through a

turnpike-gate, as one where the receiver might reasonably put it in his

pocket unread : and that of bill of lading as one where the receiver

would be bound, whether he read it or not.

He then discusses the case of a railway ticket where the holder could

see there was writing on it." " The railway company must, however,

take mankind as they find them, and, if what they do is sufficient to

inform people in general that the ticket contains conditions, I think that

a particular plaintiff ought not to be in a better position than other

persons on acci>unt of his exceptional ignorance or stupidity or careless-

ness. But if what the railway company do is not sufficient to convey

to the minds of people in general that the ticket contains conditions, then

they have received goods on deposit without obtaining the consent of

the persons depositing them to the conditions limiting their liability.

I am of opinion, therefore, that the proper direction to leave to the

jury in these cases is, that if the person receiving the ticket did not see

or know that there was any writing on the ticket, he is not bound by
the conditions ; that if he knew there was writing, and knew or believed

that the writing contained conditions, then he is bound by the con-

ditions ; that if he knew there was writing on the ticket, but did not

know or believe that the writing contained conditions, nevertheless he

would be bound if the delivering of the ticket to him in such a manner
that he could see there was writing upon it was, in the opinion of the

jury, reasonable notice that the writing contained conditions." *

ooni()Hny were not oblijied to tajte charge of paroeln in « rloRk-room : they could

therefore make wh^t condilions lh"v rhoiie."

i 2 r. P. D. 4Hl. -^ l..r. 421. :• L. R. 2 H. L. (Se.) 470.

4 2 C, P. n. 416. B'llf V. <'finudirin Pwific Hy., 15 Ont. Anp. 388.

s I C, P. D. «18. « 1 Q. B. I>. .'il.>. ' 2C. P. D. 422. • L.e. 423.

» 2 C. P. D. 423. In Ruhardmn v. Rownlrev. [1894] A. C. 217, the Houm of Lords

ex[H%seed entire a)jreement with MelliHh, I^J.'fi, view. Po^, 967.
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This question of reasonable notice Braniwcll, L.J., considered Bmniwoll,

rather a matter of law than of fac^t,' and hence tunduded that judgment ''J-'".

shouUI be entered for the defendants. To the objection that the Snablt"*'
conditions imposed on a person might be unreasonable, his answer notice not a

was ;
^ " I thmh there is an implied understanding that there is no mutter of fact

condition unreasonable to the knowledge of the party tendering the
**"' °"**'

document, and not insisting on its being read—no condition not relevant
to the matter in hand."

The ('ummon Pleas Division had the subject before them again in liurkev.

Burke v. S. E. Rif. Co.^ Plaintiff took a ticket from London to Paris ''^- ^' ^y- ^'''

from the defendants. On the outside of the cover was " Cheap return
ticket, London to Paris and back. Secron<l class," and other matter,
but no reference to the inside of the cover, where there was a condition

limiting the resj)onsibility of the defendants to their own trains. The
plaintiff was injured white travelling in France. He sued the defend-
ants, and said he had not read the condition, and did not know of it.

Cockburn, C.J. .directed the jury that if the condition was b.'^ought to
the plaintiff's notice it was a defence ; and asked them the question
suggested in Parker v. S. E. Ry. Co.,* whether what was done by the
company was reasonably sufficient to bring the condition to the notice

of the plaintiff. The jury found it not sufficient and gave £250 damages.
Cockburn, C.J., left the plaintiff to move the Court for judgment, and,
on motion, the Conmion Pleas Division entered judgment for the
defendants without calling on their counsel to argue ; holding the
whole book to be the contract, and the only cuitract made with the
plaintiff ; and distinguishing Henderson v. Ste-. j«on,* on the ground Hender-ionv.

that on the face of the card in that case there was printed " Dublin to j'*'I*"****i,pj

Whitehaven," and nothing else, and on the back a condition. There '* '"^'"''
'

the House of Lonls split the ticket in two, and said there wm room to

find that the contract was what appeared on the face of the card ; but
in this case no such separation was possible.

Stephen, J., in Watkinn v. Ri/mili* throws doubt on this judgment, Stephen, .J.'»,

aa he saya it " can hardly be supported by any principle short of that ^/?"'^-
'"

laid down in Zunz v. *S'. E. Ry. Co.,'' if, indeed, it does not go further." Rymm^
^

The suggestion is that the minciple involved in Zunz's case has been Thecaneii
disputed. This is not so. That decision lays down that the Railway diHcumted.

and Canal Traffic Act, 1854, only extends to the traffic on a company's
own lines ; so that it does not apply to a contract exempting from
liability for loss on a railway not belonging to, or worked by, the com-
pany. The point of notice was never directly raised in the case, and
consequently never directly decided. True, Cockburn, C.J., said
" that when a man takes a ticket with conditions on it, he muat be
presumed to know the contents of it "

;
* that waa said with reference

to a contract where'there was no duty at law, and when, without proof

of the actual contract, there could be no claim against the company.
True, also, that the dictum has not been accepted as a complete state-

ment of the law in all cases ; but those in which it has not btwn ac-

cepted, are cases where either the plaintiff could rely upon a duty apart
from the contract or upon special circumstances which rebut the
inference drawn from the constitution of the contract ; for example, ab

is pointed out by Stephen, ,)., in Henderson v. Stevenson,' because the

1 2 C. P. D. 4*).

2C. P. D. 4I«.
T L. R. 4 Q. B. 530.

a t.r. 428.
1 L. R. 2H, L. (St.) 470.
9 I.e. 514.

1 ."5 C. P. D. 1.

" 10 Q. B. D. 187.

tt U R. 2H. L.(S.-.)470.



966 NEGLIGENCE IN LAW. [book v.

Effect of the
dechicm in

Burtf V.

S. E. Ry. Co.

Effect of the
decision in

ParkfT V.

3. E. Ry. Va.

V-'atkin» V

RymiU.

Genernl rule

formulated by
Stephen. J.

document is misleading, and actually misleads. Broadly put, the

statement is correct that, where a person sues on a contract, with no

other and alternative claim, the terms of the contract must be shown,

and that the apparent terms are presumably the terms by which both

parties are bound. The imperfection in the dictum of Cockbum, C.J.,

IS that it does not express limitations which circumstances, not arising

in the case with which he was dealing, might in some cases make
material to be considered.

The decision in Burke v. S. B. Ry. Co.^ is no more than the decision

in Zunz's case as to luggage applied to passengers." Apart from special

contract there was no duty ; and the claim of the plaintiff was to sever

the contract, insisting on what made for him, and repudiating what

was against him. The Court held that the whole ticket was the

contract ; and, in effect, that, the construction of it being for the

Court, the plaintiff had no cause of action.

Parker v. S. B. Ry. Co.' may be cited as an authority that where

there is writing on a ticket, and the recipient does not know or believe

that the writing contains conditions, the question must be submitted

to the jury, whether the recipient had notice that the writing contains

conditions. The case of the plaintiff is not ststed high enough to

bring him within this ruling, since hiD :;-iertion of ignorance was

limited to this condition. For instance, he must have been aware of

the previous condition, " This ticket ip available for fourteen days,

including the day of issue and expiry," aild most probably of the

condition, "The cover without the coupons, or the coupons without the

cover, are of no value." If so, he came within that branch of the rule

laid down by Mellish, L.J.,* " that if he knew there was writing, andknew

or believed that the writing contained conditions, then he is bound by

the conditions," and there was no case for the jury. In Parker v.

S. E. Ry. Co., Mellish, L.J.'s, words must be taken to refer to the

passenger being affected with notice of anj; writing containing con-

ditions, and not to his knowledge of the particular writing ;
otherwise

the rule of law that requires the construction of the whole of a document

would be seriously infringed on.

The next case is Watkins v. R^ill '—a decision on the presumption

of assent to conditions upon which a waggonette was received by the

defendant, the keeper of a repository for the sale on commission of

horses and carriages. Stephen, J., elaborately examines the earlier

cases, and enunciates the general principle ;
• " A great number of

contracts are, in the present state of society, made by the delivery by

one of the contracting parties to the other of a document in a common

form, stating the terms by which the person delivering it will enter into

the proposed contract. Such a form constitutes the offer of the party

who tenders it. If the form is accepted wifhout objection by

the person to whom it is tendered, this person is, as a general rule,

bound by its contents, and his act amounts to an acceptance of the

offer made to him, whether he reads the document or otherwise informs

a " An underUking to trmwiicrt and deUver beyond the terminus of the carrier's

lines is not within the co .nmon Inw hshility of a common carrier "
: per Bowie, J.

Boilimors fii T". V. Om«, 25 Md. 89.
, „ ,., , , ,.,

> 2 C P n. 410. Haoptr t. FuroeM Ry. Co. 23 Times L. K. 1131. « L.c. 423.

« 10 Q. B. D. 178. Cp BnaAiim V. Herrull, 7 Times L. B. 104 ; Bak T. fonoJio"

Pacifu Sy. Co.. 15 Ont. App 3S8.

s L.e. 188.
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To this general rule Stephen, J., Fourexccp-
tiuns :

(I) Rcanon-

himself of its contents or not.'

finds four exceptions ;

(1) Where the nature of the transaction i such that the person
accepting the document does so on the presumption (not unreasonable)
that the document is a mere acknowledgment of an agreement not
intended to be varied by special terras.^

(2) Where there is fraud.

(3) Where the document is misleading, and actually misleads."

(4) Where the conditions are unreasonable in themselves.'
The law as to conditions on passengers' tickets came again before

the House of Lords in Richardson v. Rotentree.* The respondent
obtained from the appellants a ticket for a voyage on their steamer.
Upon the ticket were the words : "It is mutually agreed for the con-
sideration aforesaid, that this ticket is issued and accepted upon the
following conditions." One of the conditions was :

" The Company
is not under any circumstances liable to an amount exceeding 100
dollars for loss of or injury to the passenger or his luggage." The
respondent having brought an action to recover damage^ exceeding
100 dollars, the condition was set up as disentitling her to recover. At
the trial three questions were left to the jury :

(i) Did the plaintiff know that there was writing or printing on the
bicRet f

(ii) Did she know that the writing or printing on the ticket con-
tained conditions relating to the tarms of the contract of carriage ?

(iii) Did the defendants do what was reasonably sufficient to give
the plaintiff notice of the conditions ? To the first question the jury
answered " Yes "

; to the second and third they answered " No.
In the House of Lords it was pointed out that these were the questions
suggested in Parker v. S. E. Ry. Co. as proper to be left to the j ury, and
it was held, affirming the Court ol Appeal, that the leaving them to the
jury was correct : and further. th:.L when no other facts are proved
than payment of money for a ticket and receipt of a ticket folded up so
that no writing was visible unless it was opened and read, defendants
are not entitled as matter of law to say the plaintiff is bound by the
conditions on the ticket.

Since the purpose of conditions is to limit the liability to which the
company would otherwise be subject at common law, and as the condi-
tions are expressed in the language of the company, in so far as there is

any ambiguity, they are to be construed against the company proposing
them.' Thus, a statement, forming part of a condition, that "Every
attention will be paid to insure punctuality as far as practicable

I Parker v. S. E. fiy. Co., 2 ('. P. D. 416. See the remarku of Lush, J., in fnwt-
v. AUan, 5 Q. B. D, 40, an to a cIhubd " itrintetl in type ao minute, though clear, as not
only not to attract attention to .my of the details, out to be oaly readable by personn
of jrood eyesight."

» Henderson v. Stevenson, L. B. 2 H. L. (So.) 470.
3 Parker v. S, B. Rf/. Co., 2 0. P. D.. (wr Bramwell, L..T,, 428.
* [1894] A. C. 217. The SteUa, [1900] P. IHl, 168 ; O. X. Ry. Co. v. Palmer, [1895]

1 Q. B. 862. A somewhat indulgent finding *>f fact is the ground of the (|f>rioi,m in
Sl-^phfti V. The I nttrrujtionnl SUeping Car Co., 19 Times L. H. tvn, and poMHil.ly n
la<k of due prominence to Bl-ickbuni. J.'s, dictum in Harris v. G. W. Rg. Co., 1 Q. B. i).

5:W :
" It ia clear law that wliere there is a writing, into whi'h the terma of any agrcc-

mnit are reduced, the t«>rms are to be regulated by that writing. And though one of
tho prticH may not have read the writing, yet, in general, he is bound to the other
by those terms "

: he js not in a better position where he is tan'lc»i* than where he in

can-ful.

• Taubman v. Paeifu Steam Navigation Co., 20 L. T. (N. S.) 704, docs not Hocni
t^i "oaform to this rule.

VOL. II. >

(2) Fraud.

(3) Mistake.

(4) Want of

equity.

Conditions
/irimd htir
lo be con-
strued '

agaiuHt the

company
prO|>ounding
them.
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M

it not merely a
" vague insurance, ' but a part of the contract of carriage

;

and when there is
" wilful delay or reckless loitering " the company must

be held not to have performed the contract entered mto with reference

to the condition to ensure punctuality.' If there is a dear refusal to

guarantee the punctuality ol their trains, such a condition as part of the

contractwouldbevalid,'Bndthecompanyare protected fromeverything

except wilful misconduct of their servants." But if the condition is for

the benefit of the company, they may be held to have waived it bj; their

j,nnir^. v. conduct ; as in Jennings v. G. N. Ry. Co..' where a master took tickets

n. X. Ky. Co. fo, himself and three servante, keeping the tickets in hia own care, and

telling the guard he had the servants' tickets, when the servants were

1 U Blanek, v. i. ,t- A'. W. %. Co., 1 0. P. I). 28(i : thr |,l«iiilia, lu.ving lo.t hi.

train had token » «wial twin to carry him to hi. do.linatioi.. the qui-.tlon whether

he «« ™t"l,Ki to etarge the defendant company for it by «.y of damage. «a. cMi-

.TderS. The Commnn'plca. decided in accordance with the klum of Alder.on, B.

r/W.»"o.A'.«».''....2«L.J. Kx. 22, "The princ ,,lc .., that if the ,»,rty

doe« not mrform hi. contri«:t. the other may do >-o for him aa near a. may U-.

J^d ,.h»gc1^ 1. for the e.pen» incurred in .o doing." (The dCumdo.^ not appear

in the reirt in I H. t N. 408.) Thi. deci.ion WM rcTcr.ed
^'^^'YTjitlT«^'

1 C P. D. 303. Melh.h, L.J., agreeing, that a. « general rule the M,m of Aldei-on.

B wa. correct, but that " the que.tion raa.t alway. lie whether what wa. dino wa»

a rea-onable thing to ,lo having regard to all the cireum.««nce.. and «>igg«.t'»8
'J''

rule for the determination of what i. rea.nnahle to bo I; con.ider whether the

7x^Ltun wa. one which any per-on in the po.ition of Ih,; .'"'""B
""V fhi^a^h^'cl

likely to incur if he had rai..ed the trail, through hi. own faull and not through the

faldt of the company" In ioelycr V. I«krml«mal Hle,ping tor Co., 1)1 U J. «. B.

Hll, a .tatemcnt in the ofltial guide of a .leeping-car company, which had .lecpmg.

carJ on certain train, ninning from Pan., that .ueh train, eorre.pondcd with »om.

leaving Umdon at »|»<ilied time., wa. held not to lie a warranty of punctuality, but

a mere repre.entalion that the proper time, of the arrival of the Irani, from London

were Iho.i mentioned therein ; anJit wa. further held that the putting forw.ird .uch

a .tatenient impo.c. no duty on the company to .ee that the train, did in fact arrili-

to time. A. to rea.onablene.. of railway eomiiany « arrangemenla. / iK*~rJ/l. .Ir

7(B Co V ivo». 123 I'a. St. I4«, 10 Aro. (it. B. olV. and note at o21. In ijo.lon md
llnirtrHd T c»,>m<i,i, 140 Ma... 107. 4 Am. St. R. 2!I3, a condition that cnuimi.

from a book of ticket, will not be accepted unle.. detached by. or in the pre.ence of.

the conductor, wa. held rea.onable. Earlier ca»K on c.mdilioii. arc B.aimojifr y. «.i.

BuCo 23L.T.(!J..S.)4-|; T*ot«I)«ii.v. JfiJiondifsr. t'o.,S4L.T. (N. S.) 34. .«o./itr

T .SI loai. *e Ry Co., 127 U.S. (20 Davi.) 300, i. acme where plaintiff waaremovBi

t^m'a train for travelling without compliance with the .peeial condition, of an excumrai

ticket over .everal line., but hi. default wa. due to the neg. gen,-e of one of the

eumnanie.. not the company removing hiin. over who.e line the li, ket i,ur|>orted to

give him the right to travel, it wa. held, he could not rwover again.t the company

"'""Ifri.'o'rto V. A-. B. Ry. Co., 54 L. J. Q. B. 441 ,
DuctwoM v. i»«-. J- Y. A,.

C.,.. 17 Time. L. B. 454.
, . ,, ,,. „ „ ,,.

. Woodjole V. 0. If. Ry. Co., .ll L. T. 820: Drmr v. i. .I- N. »
.
Ity. .o„ II.

Time. I. B. 293. „ , ,

4 L. B I Q B. 7. A. to duty to produce .eaBon ticket, on demand, .ee W o'xiiini

T Tkt Eiukrrt Co«nliV» Ry. Co.. 30 U ,1. (M. C.) lUII ; 52 4 .IS Vict. c. 57, «. 5. .*. lo

power of raUway company to .ue for eicc. fare beyond •''« F'.™"' "I!'''' '",'",'-

Ehere the.e are u.ed contrary to the by.l.w., O. A'. Ry. Co. v ll ,«Jcr. 1 1802] 2 Q. II.

696 ; a. S. Ry. Co. V. Palmer, 1 181I5| 1 CJ. B. 862 ; £. * A. » . Ry. Co. v. Ilinehrlif,

11903) 2 K. B. 32. An extraordinary iireten.ion wiut advanced in HarrxH v. korth

Bniish Ry. Co., 18 Bettie. 1009. where one of the iw.sengera in a radway carriage ori

the defendant.' hue having collected the ticket, from hi. fellow pa.iienger.. hnnili \

them to the ticket-collector, who. tinding one of the ticket, to bo defective, claiim ,1

to treat the pa8«enger handing the tickcl. to him a. if he wen- the holder of the dcf,

tive ticket, and to t«Iuove him from the carriage, tin an aclion by the paHw-ngcr. n

wa« held that the person who coUocU ticket, from hi. fellow paanenger. alid haniis

them to the raU» .v company'. ofHcer. doe. not by doing so incur n'.pon.ilijhty nj

any kind. AbM-yi—4v i. not presumably fraudulent. In i'ri, Rd. Co. v. Hin/<r. 14.1

U. 8. 130 Dftvi.) till, i-arol evidence of what took i^^lace b*.tweeii the pa.wngcr ami Ilic

tioket-Mller when a ticket was purchaBed, wa. held adraiesihle to make up the control

of oarriue ; " for passenger, on railroad train, are not pr.'snmed to know the nil,--

and iwgnlations which arc made for the guidance of the ...iidiictor. and otlie rcmi.i"> .

-

of rftUlOttd companie., a« to the internal affair, of the company, nor s

to knotv them.'

• they rei)iii
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?tf '."if"'*'
**" f"! *'"""" "'^ ''""'ing W. ticket. Upon

I^Hnn f*'.^'"«
l"^^'''

"" ™'»P'"y ""^ l-^'d t" »« ^'topped m anaction by the master for expelling the servant* from the tr^n from

Krj „rr ^" •'""="«" '"" •«' «"'»'^'' '" ""»"' -"y '«^

h3 « , -J ? 'I''^" '" '"™' "«™" "PO" ">» railway withouthaving first pa.d his fare and obtained a ticket "
; which ticket suchpwsenger was to show when required, and to deliver up befoXwngthe company 8 premises.

' .cbviuk

The passenger also on his part may waive his right to claim the „performance of duties which by the contract the compfny may have in n^rX.the first instance taken upon themselves."
"^ ' ^ KgE

w;fk,"„?/T-
"".' Tu"" '» ?,<'<>""non carrier of passengers-lhat is, „ ,

,

within the limits within which he holds himself out to carry for hiref™ i"KZ" *? » "tP'^-*"; ''i''™"''
*" """^ '""» t" accustomed pfac: P^S',"

so o ?f I l"
'"' "»•"''.?'»<"' "« destination, all persons who apply, "";'"''"

so long as he has convement accommodation for their safe carriage o"::.';;:"

^;i™r St ' " r' *" "'"'y ™«™a''le regulation,, or gross andvulgar conduct, or conduct creating disturbance, or where the Characterof the suggested pa^enger ,s doubtful, dissolute, or suspicious
; and

fortimi where the character is unequivocally bad, or the object of th^^journey i, to interfere with the business of the carrier
'

Although the carrier can properly refuse to carry an imnroner and

T;:r}7^r::rj-; "" '™™ °' ''™"''<'" "»•' orTne'^h^eKr,

.h™. the train i. full, ,.: I VA. . /i^ijt™,, n \" t'^'iT^i
"''•'•y ™"'''"">'

""IL""''

..ot the proprietor, rotu... to "low ff7^;.i,l ^.ffV" '""°™''''
'

'"'«'"

£,MS 'o,;r."rr:rv?.::t.;^T';"^^^^^

an, ™v f:""'"-",""'"l """ <;" »' the tr.in the ,.„„tr„t cea«.d Se' ,„p»>S

°o tho MUre (W™ m1 'l^; .T "i'
perchance be a duty to hand hi.n over

dnmlicrZn iC. " ' "'.""' """' P""""!!'™ who are travollini, with a

Vi t Tsl , B it i^ f"*" V-,"- 'Y'
"S"- '" " Ti"" I- R. 516 ;

.,-, .-,2 i ",3

1, „rir ,,.'•,. .
1 .

'i;;™';"" »' f«ct for a jury whether a ,ia.«eaBer h«. (ailnl

Tma'SR.04",a Ao'.'
""*'*" ^^ ^""l^""' «"^ ^Wrili Join' CoLj'e «

l.id^l'^'?;; w'''lhc'i,l,lt''fr"'-,*°-i^
^°- ' "•'"• »2 Am. R. ii43, where it i.

«n uSndLd J.J,^;1/ IJ' ",:^'^ coinpany to remoye from the train and leave",™"~°
„.r'"''.f"^.r''°' ."•".'nfnng ii|«>n a journey, become, .i.k and

.1.11 Stain .boi,roper^;.t;;„^'L^S;;;;^;;i'ii;;;;nu'.^j?i;;;ii' "ie;". ' i:

I
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Duty of

o&rner to

curry
pMaengen
ufely,

And aubjwt
to the condi-

tions undpr
which the

carrier

conductH hiB

l)u*inea».

charaoter i. bad-he cannot expel him after having admitted him a. a

naBnenBer and received his fate, unlem he miabehaves.

^^"fh theae and like exceptions, it i. the duty of the earner, a duty

imooMd on him by the c.u.tom of the realm-m other words, by the

Zron law-to c'arry pa»enger. «fely and -««ly. <>
X^^*^',

negligence or default no in ury or damage may happen. A breach of

th^ duty is a breach of the law ; and lor this breach an ac*'™ '«»

founded on the common law, and does not requue any contract to

'"The Contract of carriage is subject to fae conditions on wWck ««

carrier carries on his business, provided only that th?,''y^"f'''KPd^

senger has reasonable notice of them. Mamrdj. Aldrvdge' decided

hafReprinted conditions of an auction are '"^"''"t'y ™^/J'"°™
to bidders by being pasted up in the auction-room ;

"n-l .">« P""*«^

conditions of a line ot coaches are. with equal reason,
»f

"'"t'y '?»^«

known to passengers by being posted up at the place where they book

fvd r„ thSv™" of „o,,-oomflia»™ with certain ™ndil,on. ;
but IJcre the c™.™^

uLf^Z Rd Co I.TO Maa.. 3115. decidea that the failure of » paaiicnger to iign «ii

"^m.*t orthrJiofTf™ railway m.. given exprexly " provided he ..gn. .lio

(K B ) 1 Cugh » petion injur«i by . railway company or earner may 'l^^' «toh

he\riil .ue ta contract or tort thia election i. penion.I, ao that an "t.on w 11 no c

.LtoltTr,"way company at .uit of the maalep of a aervuit who ha, .uatam.j^ ...

taT.^ .hi "Sg c.^'Li 6y them, for the relation .r»e out of ^

k"lvTri«-'£i.u^n'4^':'wrwS^^^^^

?r.nr. «»rate a"d jSct collateral contract with a tSird peraon m.c„ramun,c.l .

.

The maaUir's action fop hia aorvant il found Bracton, f. 166. § 2. IBS B. JA -"T""?''
'

'

O JB S Co 4 P. D. 163, ia the eaae of a father amng ra te.pect of aervic.

LtSi by h.. .™. No eonWtaal relation i. i»volved jmce by the comnu.u In w

a mtonl ia entiUed to the wage, of hi. unemancipated children
: 1 Bl. wram 4...

aS^y MiZ«d H.. Co. waa followed in foiWaoul «~f Anh SIfee Poa.«»a«r Ky. (
»

, iJalter. M Pa. It. 375, where a multitude of ea». «"
"'"i.

'» "^"™h „^
J

no^eTrori (2ud ed.). 106 and note 1 ; alao To»ior v. MiivchaUr. Shifeld. o.i

^? '° VL-virCc^ %S'2'rii »7* ^Th^';ei-r;oS^w^"i«';s

ffS ^A.*o'.^ IfU™ V. Bd/STs,. Co., [18971 2 1. B. 672. Po^. 993.

>Eai).(N.P)271,
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their names.' Since the pasaengen are bound to conform to the
reaaonable regulations o£ the carrier so far as they have reasonable
notice of them, so, too, is the carrier bound by his public profession •

for example, when he circulates time-tables he is bound to start at or E«ni olth.
about the time he represents. There has been some doubt about the time.i,ihle.

ground on which this obligation is placed. In Denton v N Hil Co 'Oenimv.
Lord Campbell, C.J., and Wightman, J., held that issuing a time-table "• " *» "°

by the company amounted to a contract with those who came to the
station in consequence. To this Crompton, J., did not assent ; ' he
inclined to think that the company, by holding out the time-Uble as
theirs, and by not carrying in accordance with the times therein speci-
fied, "committed a breach of their duty as pubhc carriers," by which
they were bound to carry according to their pubUc profession. The
whole Court were agreed that the company were liable for a fraudulent
rMresentation.* The view that there is a contract seems to have been
adopted in the subsequent cases and without further controversy.'

In Hunt V. 0. W. Ry. Co.* the circumstances were a little peculiar. ;;««( ,
The company s time-table, which " would, doubtless, have shown that O- I''- % C"
there was an absolute repudiation of a warranty of punctuality," '

was not put in
;
but the plaintiff claimed to recover on proof that he took

a ticket at Cardifi to be carried on the Great Western Railway to
Newcastle tnd the Midland Railway. The grievance was that his
train was neariy an hour and a half late in starting. The plaintiff got a
verdict, but the Common Pleas entered judgment for the defendants,
as the mere taking of a ticket does not amount to a contract on the
part of a railway company, oi impose upon them a duty to have a train
ready to start at the time at which the passenger is led to expect it

;

and, in order to maintain an action, it is incumbent on the plaintiff
to show either a breach of contract or a breach of some legal duty." '

The representation made by a carrier issuing a time-table is in the Nalurooltho
nature of an advertisement offering a reward ; and though when once repn^cntn.
publicly made it becomes binding if accepted before it is retracted » """ ^^ *

it is not irrevocable, but may be retracted by a notice of the change X?" '

""

made, circulated as extensively as the notice of the regular trains, or
in such a way as it would be reasonably calculated to come to the
intending passengers' knowledge ; or, indeed, if there is a reservation
of the right to make occasional changes in the running of particular
trains, passengers would be bound to make reasonable inquiries whether
such reservation has been acted on.'"

When once the passenger has been received he must, if ho desire it. Duty to
be carried the whole route ;

" so that, if the usual place of alinhtine "^"^ the

I JfAite«e/f V. r'raiM. SWattsft Ser. (Pa.)369. AtUt.^\yl.
1 :i E. 4 B. SOU; this c-ftst, is crititised. Pollock, Contrwte (7th ed.), 16 but is

m-ited as good law in CarliU v. Carbclic Smoke Ball Co., [18031 1 Q. B. 256 272 Co
H.jWi. V. 0. S. Kg. Co., 1 H. * N. 40» ; UM, r. L. * «. W. %''".. I- U. ID Q. fc

i InCooi.v.Jfidfai«(Jij.Co..9Time.UR 147 (C. A.), OD the question ofreason.
.iw, imc, Lindlej. L.J.. says :

" A nisii coolil not be compelled to wait more Ihsn a
'^Miple of hours at a station after the proper time for the train to (irrive " W Jtv

u
''^,"'»/'*'. 8 Times L. R. 230. a judgment o( his Honour Judge Stonor, may proliti

»bly be looked at. s i« BUinehe y. L. J: X. tV. By. Co . 1 C P D Mi
" ( 18«5| 10 0. B. N. 3. 310. , i.e.^ w.Ue., /"sk
^ P'.'r Erie, 0..T.. l!»r. B.( M.S.) 317,

*^
,
.*.. .»i".

„J'..fi'^'X-
""''«' «"<*•. 92 V. S. (2 Otto) 73 : CarliU y. CarbUic Sim>tt BaU Co.,

lisy,l| 1 Q. B.. per Bowen, L.J., 268 ; Boahm and Maine Bd. v. BartleU, 57 Mass 224
i« .S«ir« V. £iMfeT» Bd. Co., 96 Mass. 433.
ii Jf(U«ilerr. Cooper, 4 £sp.(X. P.)2ao.
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from a utage-roach is at an inn-yard, the passenger moat be put down

there, and cannot be compelleii to alight even at the inn gate.' That

is, the carrier's duty to carry is absolute,' and, in case of disablement

by accident of the conveyance he provides, he is bound to provide

another ' tor the completion of the journey. He is bound to stop at

the usual places, and to allow the usual intervals tor refreshments

;

for it may be that the praitice of stopping at certain places is the

passenger B reason for preferring that particular conveyance to another

fine.'

Yet the fact that a passenger on a radway train attempts to

alight while the train is in motion cannot be held contributory negli-

gence as a conclusion of law. Primd facie evidence of negligence

undoubtedly it is ; but circumstances are frequently shown that may

excuse it and devolve the determination of the quality of the act on

the jury.' .

The law does not define for what length of time stoppages should

bo made on the way, for the purpose of enabling passengers tor inter-

mediate stations on the route to alight. This is tor the jury in estimat-

ing the facta of the individual case ; but " prudence and duty would

require of a conductor to detain a train longer to pass out fifty aged

females than five active men." ' The question that must be left to

them in each case is, whether in the actual facts of the case reasonable

time to leave the carriage was afforded.'

Blamira v. lone*. <t Y. Sij. Co.,' in the Exchequer Chamber,

throws light on the duty of a railway company to their passengers,

where an Act of Parliament exists, bearing upon the circumstances

of the transit, though not determining the matter. By the Regulation of

Railways Act, 1868," s. 22, " every company shall provide, and main-

tain in good working order, in every train worked by it which carries

passengers and travels more than twenty miles without stopping,"

means of communication between the passengers and the servants of

the company in charge of the train. In an action for negligence

brought t>y a passenger in a train within the meaning of the Act, it

appeared that the precaution had not been adopted, and the plaintm

averred this want of communication between the passengers and the

guard as negligence in the defendants, though the accident was caused

by the breaking of a tire across a rivet-hole. Thera was some evide.i e

1 Dudlru V. Smilli, 1 Camp. 167.

s Ker V. UmiiUain, 1 E.p. (N. P.) 27.
, , .

3 Jer'"V Carriers (ed. 1815), 23 : "a fortwri the propnctnrw arc bound to carry

them rpa»»nger.l to the place to which they pro(c«. their coacb to „.,, and cumu.l

refuse toproceed at any intermediate Btage : and in case of accident tiiey woulil 1>.-

bound to provide another conveyance: for their undertaking i. absolute.

4 On long routes, " easy and safe modes and rcosonable time for obtaining food iiiul

safe ingress ind egress to and from refreshment »t,. ^ns •' most be aflorded :
Prn,.u„

V Ohiawo. *c. Si- Co., 34 La. Ann. 777, 44 Am. B. 444. But a p.is.enger may nc.i

leave the train for other business, and an answer given by a conductor as to the length

of time the train is to wait neither increases nor.diminishcs the duty or liability ot llic

company to a passenger who has relied on the statement made to him : jKixoiin

PacifU Ry. Co. v. foreman, 15 Am. St. B. 786.
.

IJeremy, Carriers, 23 : "So if there is a general usage to allow certain interv,il»

for refreshment, they cannot vary at their pleasure those usages which are perhajK. a

reason for preferring their conveyance to the less convenient arrangement of other

proprietors." Cp. Barter v. Htw r<rt Cenlral M. Co., 24 N. Y. .199.

sTrco/v./iW w.«.eo.,i31.Ma^.i..3-l.
, . „ . „ „,

7 Per Bufflngton, C.J., charging the jury in Pcnitn/lvrmia itd. Co, v. &u<jon,

32 Pa. St. 293.

. Pr.,„lm,ia lid. Co. .. Kilgorf. 32 P.. St. 292.

> 1, B. 8 Ex. 283.
le 31 * 32 Vict. c. 1 19.
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that if luch means of communication had eiiited tho accident miiht
have been prevented.

Kelly (;.!) directo.1 the jury tliat "
it i> not every di.obedience Dinxii,™ t„

to an Act o( Parliament that will conatitute neglidence in a railway ""'ju'vot
company »o a> to inalio the railway company re»pon»iblo for accidenti

"''"'• ''"

of thi« nature. It la only if the duty impoaed by tho Act of Parliament
be nuch that the breach of it, the neglect of tho duty, wai likely to
conduce to an accident of this nature, that the Act of Parliament would
have any e«ect upon it

; and if there had been any duty imposed on
the company, any precaution which they ought to have taken, and
which they have failed in taking, any duty which they have not
performed, and the non-performance of which led to this accident
or was likely to conduce to this accident, then, whether there was
an Act of Parliament or not, that breach of duty is worthy of your
consideration to see whether you can find negligence." The jury
found there was no negligence in respect of the breaking of the tire,
but that the want of communication was negligence.

In the Exchequer Chamber the verdict of the jury was sustained Tlioc*i»
on the ground that it was right to use the Act as some evidence of what "'1'™ '" th"
due and ordinary care in the circumstances would be. This is put rlf^'Vi""
most clearly by Grove, J.

:

' " Negligence must depend very much on k., ''.'..L „(he state of knowledge at the time. If a particular precaution has not the„S °f
been hitherto known or used, or if its uae is obscure, the omission of it "'flU™' >

18 not negligence
; but if it is used to any considerable extent, that I.^'l '''

changes the case, and makes tho omission some evidence of negligence.
. . . The Act is important evidence, as showing, not merely that
the means existed, but that it was known and was sanctioned by the
l*(pslature." Blackburn J., Umit. his decision." "We have not j„d|,m.„, „t
to decide, said he, whether, if the Act die" not apply, there was Hl«clcbum, J,

sufficient evidence to show that it wa« the duty of the company to
provide means of communication, whether such an obligation was cast
upon themby the common law duty to take reasonable care of their
passengers." He prefers to " leave it open for future decision whatmav
be the duty of companies in cases where the train is intended to stop at
shorter distances than twenty miles, and what may be the efiect of the
.\ct in that case." This reservation does not aSoct the principle laid Ooiuidered
down by Orove, J., and also by Brett, J.' (which is, that proof of
ordinary usage is admissible to show whether particular conduct is care-
ful or not, and that " it is right to use the Act as some evidence of what
is due and ordinary care under the circumstances of this case ") ; but
seems rather directed to the proposition that, when the Legislature
has made provisions for somi' special object, the exceptional state of
things thereby provided against is not to be erected into a standard
for deciding what should ordinarily be done or omitted."

The duty owed by a railway .cmpaiiy to their passengers is to take Duty lo am
reasonable i are- to use the best precautions in known practical use '«"'' practicsl

fur securing iheir safety and convenience. The jury have to say what l'™™''""'-
is reasorable care and whether projicr pn-cautions have been used.*
Slill, passengers arc not entitled to expect the utmost care that can
[losaibly be conceived

; for the management of railways is a matter of
' ^'- ^O- ' I'-'- 2»9. J /,.c im. 1 L.C 28!)

,.
'

|-,SS".?; ti 'I''™'"""'. ['KS"! 2 y- B- «3; Hardahr v. Idl, DiMricI
t'oUBci/, [1896] 1 Q. B. 335.

• A comp«ny were held lUblj in .fftiil v. XonrM and Stw York TramporUtim
f,o.. 34 Loan. 5*4, for aa injury oatued by the ezploeioo of a gun oaueed by aomo
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iiraiitical exiwriencn to which wlditioiu are made day hy day. It la

not, therefore, nweiuiary that every auggeation o( a<aeneo ahould b«

adopted ;
' although it ia the duty of railway rompaniea to UH) every

precaution in known practical uae. There are icrtain aafeguarda whuh

can only Iw aecured hy the lacrifice of convenience ' - a», for inatance,

a slower rate of apeed, which ma) add mimething to the aecurity

while greatly sacrificing the convenience of the paaaengera. A coin-

pany ia not liable merely for preferring increaaed apeed lo a alight

enhanced security in travelling.' If. then, a precaution which is

adopted by a railway company in obeilience to a statute.' does not

indicate any advam e in science or aid to Becurity. the fact of legislative

enactment does not add anything to the obligation of the company to

take collateral and additional precauli.ins for the safety of passengers.

If, on the other hand, the legislative requirement denotes a recognised

sense of the propriety of such a safeguard an is there stipulated for with

all its incidental improvemcnta, it seenix to be evidence of the growth

of that practical experience to the assured results of which railway

companies are bouncl to conform.*

dinirdrrly taUwn earM by the compiny uiuUt a Ccvecniiu'iiliil olilig»tii>n
:

anjl in

.VirniKMU T. Krm BnllonI SUafKboal Co., OT .M»i», 3111, where |«ii..eimrn. «r«mWKl

into » tmaU bo»t huna om the deck of ite«inb<mt, apd c-ftiiMxl it to full on other

puwniieni ; »1k) where the pu«enger w«» M. inf«nl. «n<l the conju.tor wm loiinci

to ha»e l>e<n negligent in m.l wrvrning him ol the danger of Mlcmi.lingt.. .light while

the Inm w«» in motion. Htiiimi»(mn» r. f 'Jieivo. .tc. «). Co.. 7 Am. SI K- «2J
;
««

ranrr. whether the duty is not too widely laid down. II J/rfro(«Wil.m «jr. ' ci. T.

Jaetoii. 3App. Cm. 1113, »Plilieeitcle»rljri».

. «;»». V. i»»e.. * i-. «,. Co.. So W. B 297 :
H».ry «

J'":*'"
"«''"•/

(,».»i.»»«r., 14 Bettie, 448 ; A*..*™ y. X,IC York Caa,tJ. *'«'<'" «> "l"^"

(U. 8 Cir... Ct.| 33* ; r.(«. v. BroJ/onl. *t. Hd. Co.. 13(1 1>.. St. 1118. 20 Am. St. B. 044.

> In Americft it hw been held that » railway comiHiny la liable to a iieraiin waiting

for a train in a proper place and uaing due care, who ia alrock l.y a mall-bag thrown

from the noatal oar. though it waa » well-known .uatom to throw liaga aa the train waa

piuaing tkrongh lUtiona : .S»o» T. yile*6»J KJ. Co., 138 Maaa. 652. Thia wa. on

the ground that the act waa itaelf dangerolia, and the company therefore ownl a duty

of precaution : Carptnlrr v. ftMlon M. Co.. 07 S. V. 494 ; and in OU CJoa, M. r

.W»-»«. 148 Maa.- 363, 12 Am- St. B. 5119. a radway company againat whom a judgment

haa been recovered by one who auatained pi-raonal injuriea through the obatructlon

of a Bide-walk at ita station by mail-baga. ia not n joint wrongdoer with mail-carriers

who negligently cauaed the uhatrilction in such a scnae aa to prevent a recovery by it

of the amount of the damages paid by it. ^nfe, I73n« ^ . u n
1 Ford V L AS W.Hn. Co., 2 F. * F. 730, and Sloket r. EasUm CoaiUieJ Hj/. Co.,

2 F. * F. OBI. Cp. rnmaMlt T. l. * tt. W. Hy. Co., 2 F. » F. 337. 340.

• .48(^30.1 and 761. .... - . ., .j, .,. . i

s There is an American case on a somewhat ludicrous point, deciding that a rail-

way company is not liable for the neglect of ita guard to fulfil his promise to wake a

passenser whereby he was carried beyond his deatination; Anan V. Ctor^ia Ibt.,

.51 Am B. 284. Pidlman l^daa Car Co. v. SmM. 23 Am. St. B. 3.10. improves on

this by deciding that a sleeping-car company is answerable for failing to wake Its

passengers, whereby they pass their station, even when their contract is with the

reilway company and not with the defendant company. Another American case

which may he looked at is Ccrprnler v. ATcu, York, *«. Rd. Co., 124 N. Y. 53. 21 Am
St. B. 644. which gives the American view of the duty of a railway company to watch

pasaengcre in sleeping-cars to prevent money being abstracted from beneath their

pillows The note to 21 Am. St. B. 647. indicates the leading authorities on the nght...

duties, and liabilities ol slceping-oar companies. The conclusion from the American

cases is that a sleeping-car company is neither a common earner nor an innkeeper,

and thus their obligation to their gdosta is to exerciae ordinary or reasonable care to

protect them, and they wiU only be liable on proof of neghgence. They are bound to

exercise ordinary care to |>rotect paaaongera from thieves, and the mere loss of luggage

is not priwtd facie evidence of negligence againat them. PiUiman Pataee Car to. v.

tows. 26 Am. St. B. 325. to wWch there ia a very full note sotting out the authorities.

TheWiacnnsin Tjinrt, whose eUvaliy is noteworthy even if Croater'a com {arUe, 588) were

its only illustration, has held that there is a common law duty on a railway company to

wake its women passengers who have to ohan^ carriage so aa to give them time to

dress befof* the time to change arrives : M'Keon t. Chteago, M. Bd. Co., 94JWib. 477-
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In a Scotch cut ' » citim wu made agsinit a company in mpect <i»im lur
of the inconvenienees attendant on being mowed up. The rlaini waa (lAntAiifii for

formulated :
" It waa their ,.uty wlion the train was mowed up to have ""'? ""°""'

made all reaaonable provinion for the comfort and natcty of the iMaaen-
"'' ° "°

gen and to have wen that their needa were duly attendeil to. The
Court held the avermcnta were irrelevant. Yet between the obligation
to travel with the furniture of an hotel to meet the poeaiblu emergency
of being mowed up and a repudiation of all duty in.reganl to lU'virity
of weather there i> a wide interval, admittinj^ the awertion of a iluty
to act according to the circunutancea in the mitigation of the condition
of the paaaengen, and of roune to use what nicani are available fur
their relief.

The duty of a railway company to their paaaengcrs ia not dincharged Duty u> Kit
bypnrchaaing from reputable manufacturers theiron rods or other iron- •"' in«i»«i

work used in the construction of their bridges. There is a duty besides
"'•'"'*'•

on the company to test and inspect and not implicitly to i :\y on the
reputationoftbe manufacturers from whom they proi-ure their material.
This duty of inspecting and testing does not end when the materials are
put in their place, but continues during their usckand is a duty to
ascertain from time to time whether thmga in their nature liable to
deteriorate are being impaired either by use or by exposure to the
elements.'

To determine what improvements are and what are not required to Wli.t
be adopted by railway companiea, several factors have to be considered. In>pf»»'-

They are bound to avail themselves of all improvements which will 1™' j"
"f"',''''

contribute materially to the safety of the passengers, when the utility *
"''

of such improvements haa been thoroughly tested and denumstrated,"
but subject to a reaaonable regard to the ability of the company and
the nature and coat of the improvements.

If the improvement relates to a matter in respect of which there
are numerous accid'Uts, and can be effected at a small cost, the obliga-
tion on the railway company to adopt it is peremptory. On the other
hand, if the improvement ia a matter of inadequate benefit at a coat of
great expense, or even of trivial concern without the probability of
expense, they are not bound to adopt it.* The case of Cornman r. r,„.maii r
Eastern Countia Ry. Co} is somewhat in point. Plaintiff, Iwing at the iWrr»
ilefendanta' station on Christmas Day, was driven by a crowd against ''"'",'"

» portable weighing-machine, the foot of which projeci.d about six
inches above the level of the platform. The machine was unfcnced,
and had stood in the same position without Any accident occurring to
passere-by for about five years. Evidi iice was given that most of the
great railway companies adopted precautions rendering such an
accident impossible. The judge at the trial told the jury • " that one
(ompany was not bound to adopt all the arrangements of another

;

and he asked them whether they thought that the machine was so
constructed, and in such a position as that, without any negligence of

I ilathifmn v. Calfdtmian Bj/. Co., 5 Frawr. 511.
1 •M«|T>*.V T. PhUlip,, 33 L. T. (N. S.| 477 : Ma^r ». The S,ulrT, CouKli,, ««.

' " . J L. T. (N. S.) 685 ; Stokes r. Tk* Kmhrn Couittia Hg. Co., 2 F. ft F OUl iouis.
n//.', Ae. Rg. Co. v. Snudrr, 10 Am. St. R. 00.

3 Sva pt.r Kolujwioh. J., ^alutwt Tthuhunr Co. v. Baktr, [IHlKll 2 Ch 205.
• Smith V. A>MT York, rf-c. Hd. Co., 19 N. Y. 127.

__ 5 4 H. A N. 781. A similar ciwe is Blacknuin v. L. B. <(r S. C. tty. Co.. 17 W. R.
7dj. F.,r iLv Aiiiui'icKii uhmjm, miu Hamilton v. Ttxaa Rd. Co., 63 Am. K. 750 ; GiUit
». /'. nntylainia M. Co., SOS'ii. St. 129—itowj dr»wii togelliiir «t n rsilwnv «l»tioil W
lieur the President of the United States, s 4 H. ft K 783.
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MnuiM ramini «n thu pUlform, MridonU might occur. The jury

liiunil (i)r tha plaintiA. Th« Court of Eichwiiur inteml th« vnrdiot

(iir thx (IrfcmUnl. Hraniwell, B., will :
' " I think th*t all the in-

greilientu to make out * c»«o o( neKligeniw eKUiut the Compenr eiiit,

excrut that iiriKil ia wanting that the miachief whiih happened ia ona

which luuhl have lii'en forewi'n. In mch a caae it ii alwajra a queation

whether the miachiel could have been reaaonaUy foreaeen. Nothing ia

ao eaay aa to be wiau after the event. But here no witneaa atatad that

he would have known that the poaition of the weighing-machine waa

likely to cauie danger. I adopt the rule atated by Williama, J,, in

rixMK'v V. Tkt BriijliloH Sy. Co. :' ' It ia not enough to aay that there

wai iiinie evidence ; a ifinliUa of evidence,' or a mere aurmite that

there may have been negligence on the i>art of the defendanta, clearly

wouUl not juatify the judge in leaving the caae to the jury ; there rauat

be evidence on which they might reaaonably and properly conclude

that there wa« evidence.' Hero the evidence waa that the company

might reaaonalily have anticipated that no miachief could occur, lines

no misihicf had reaulted from keeping the machine in the poaition in

which it itood for ao long a period. '

*

Hart v. iaiira. d Y- Ry- Co.' alao illuatratea the duly of railway

companiea to their paanengcra in thia reapecti. A pointaman having

but an instant to decide what to do with a runaway engine (the man

in charge of which, who waa alone, had fallen down in a fit), turned it

into a aiding on which there waa a train at reat, rather than allow it to

meet an advancing expreaa train. The plaintiff, who waa in the train at

reat, waa injured, and aued the company for damagea for negligence ;

firat, in not having two men on the engine while engaged in coaling,

from which it waa returning when the fit of the driver left it without

guidance ; and, aecondly, in having the pointa of the aidinga ao arranged

that the engine muat neceaaarily, in caae of the driver being in-

capacitated, paaa on to the main line. The fact that an alteration

had been made since the accident, ao that a runaway eny.ne would paaa

along a aupplementary aiding leading up to a " dead end," waa nrged

aa evidence of previous negligence.

The contention aa to the fliat point waa that the work of coaling an

engine waa dangerous from an alleged liability of the men engaged in

the work to liecome affected by the sulphurous vapour ariaing from the

burning coal. In the absence of evidence, the Court refused to accept

this. Kelly, C.B., remarking :
" Surely, it waa never heard that aickness

of any kind was ever produced by it. If, then, this be an operation

usually conducted by one man and without any ill reaults arising there-

from, it would surely be a very strong thing to say that the not em-

ploying two men to perform the operation waa negligence on the part

of the Company." Aa to the second point, the Court held it to be moat

reasonable to hold the company negligent in not foreseeing that the

plan which had been in use safely for twenty years would occaaion an

' T(»me» ». i. B. * S. C. Xy. Co., 3 C. B. N. S. IM. fp. Dublin, WicUow, anJ

Wfxtont Kg. rn. V. SlatUry, 3 Apn. Ca«. llliS. Tliii* cuse in not, however, wjthin the

rule thuB enunciated ; for what the Court practically aay itt, that the evidence Riven

waa BUK-eptiblo of either reading, and that could not affect the defendanta with liability,

since the nlaintiff must give evidence that points to a conclusion of negligence, -lair,

llllel<c« ' Best, Evidence (loth ed.),«0.

1 CpTSftmc" » S. »'. Sy. Co., 8 Tin.™ I. R. 531 (C .V): Jficfcitem T. iow,
i, Y. St. Cf,., 94 L. J. Ex. 84 ; Jona T. Orond Tr*nl By. Co., tH OM. App. 37.

• 21 L. T. (N. S.) 261.
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ucidcnt
; and tko (act that, when tlwy tnunil that it hail raiultM) in an

acciilant Ihey altentl their niethml nhiiuld oven lew be a ritruiiuUnee
gMni to Ax them with liability. An Bnmwell, B., aaid in hii loribie
way :

' People do not (urniah evidence againat themieivei aimply by
adoptmn a new plan in order to prevent the recurrence ol an accident.
1 think that a uropofition to the contrary would Iw barbaroua. It
would be, aa I have often had occaaion to tell juriea, to hold that,
bacauie the world geta wiaer aa it geU older, therefore it waa fooliah
before. *

On the other hand, the tact of previoua accidenta at the lame place,
in limiiar circumitanoea, may be given in evidence aa tending to ihow
that the attention of the partiea reaponaible had been called to the
poaition of thinfp there, and that they had failed to provide proper
ineaiu for providing against accident ;' while the making of repain Br ,„ ,

alter an accident, though inailmiisible aa evidence of antecedent '

negligence, nia^ yet be evidence in the nature of an admiision that th
dutjf to repair la on the perxm doing the reuaira.'

The coiuideration pointed out by Undley, L. J., in Tlmmai v. Ortnt i *,„.,..,

,

Wtlem Colliery Co.,' muat alio not be forgotten. A particular kiii'l "' "' "'

of brattice cloth, well known to be inflammable, ku kept for a Iomr
'' ""'* '

period in proximity to an engine which emitted sparki, and no accident
had happened. From thia it wai aoui^ht to argue abaence of negligence.
Hi» Lordship refuted thia contention by pointing out that " long
immunity from accident did not prove abaence of careleaanena. It
might only prove long-continued habitual negligence "

; and thia
waa the concluaion actually drawn in the particular caee before the
('ourt.

The Court held there waa evidence of negligence where a paiaenger,
walking by daylight up and down the platform of a station, waa injured
by alipping on a atrip of ice extendin([ half-way acroaa the platform, and
of the presence of which no explanation was given.*

I i.e.*13. Two •ugsMtioDi went thrown out in thli cue tlut may be noted. Firit,
one by Hramwcll, B., whether the pointainan, whoM preMenre of mind mtM a flreat
• atMtropb*. WM not hnble in treii[wui«. aim-e hia lut waa voluntary and wilful. Aa to
thii.aae |«r L.rd Mainaihten, Jrnaun v. /Mnrgr. [ISDI] A. V. 77. anil aalr. I»7. And
*«<-undl7. one by Cleaaby, B., whether the company could be held rcimnaible for an
iHjury iwoaimately cauwd by aucb an a,t of their servant d(.ne under "uch cinuui.
stance,,. Aa to thia. aeo Limpus r. lundiin (Iincrtit Omnitnta Co.. 1 H. k C. 5211, and
"ate, iWl. BramweJI, B.'a, remark in the teat la oinanded in Diamond Matfk Co. T. Stte.
Aaeea 3 Am. .St. H. 70, 73, and oited with a|i|>robation aa expreaaiaft alao the rule in
the Uuited SUtea in fjitmbia lid. Co. v. //oirtiorae, I«4 U. 8. (37 Davia) 20il. Tile
».ime principle waa aeted on in SaniUuy CommiaMoHtra of GArattur v. Or^. \5 Aou
(«-.*)l).4l3i B. If, «,.Co.v.flaWej,30l,.T.(!(.S.)478.

I yJtafn'efo/Co/nmiMiT.vlnfiM. 107 U.S. (l7Utto)0IO,a2O
' Kaidnuin t. Conway. 126 M«aa. 374, ejplained .Siiaaer. T. Propnilora ol Lott,

'•lut CanaU, \:A .Maaa. 170 ;
" For the aame reaaon," it ia there aaid, " the fat't that a

' ily miiliea repairs upon a highway after an accident thereon, haa been buld admiaHihle
to .how an acceptance ol the highway as dedicated." The statement of the rule in
-l/or«« r. ifyiaeopolu, iit. SI. Unit Sy. Co.. 30 Minn. 1«S. reproduced in Columbia
Rd. Co. y. HaMlwrne, 144 U S. (37 Davia) 208, laying down that such evidence
ought not to be admitted under any circumstancea muat therefore be qualified by

the addition of some such worda aa •' for that purpose," or their equivalent.
t IOTimesL.B.244(aA.|.
.^ Shtfh,^ V. umaut «». Co., 25 U T. (.V. S.) 879. Cp. Cra/fcr v. Mtlrofolilon

ItH. lo., L. K. 1 (. P. 300—the caae of braaa nnaing to steps of a railway station worn
.mooth

:
/Jjlca V. L. * B. Ry. Co. I F. * F. S88-it ia not enough to .how improiier

Maidilion ol station il accident not caused thereby ; Sigf V. ManduMcr, SIlegM, and
LiaeoIuAire «,. Co., 14 W. R. 834—the opinio, nl witor«««» that » pl»tf.3rm ia
aangerou* no evidence of it ; Longmon V. 0. W. tty. Co., 19 C. B. S H 183— faulty
cunstrnctioo of bridge.

Illiaer

of l.in<i

L.J.

Rtrip of ice

eitending
hallairoaa

a plat form.
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Wilhen T. Again, in B'lVier* v. Xortk Kent Ry. Co.,' an accident happened
North Ktnt through the bad condition of an embanlcment. made five years pre-
** ^'"'

vioufily, through a marshy country subject to floods, after_ an extra-

ordinary storm, accompanied lor sixteen hours with very violent rain

which washed away the soil of the embankment, leaving the ** sleepers
"

of the railway unsupported, so that the embankment gave way as the

ordinary express tram went over them. The negligence alleged was,

first, the construction of a line
*' on a low embankment composed of a

sandy sort of soil likely to be washed away by water, and that the

culverts were insufficient to carry ofi the water '
;
' and, secondly, the

rate of speed at which the train was going at the time. The jury found

for the plaintiff, with heavy damages, but the Court directed a new

trial. As to the first point, " the line had lasted five years in a country

subject to floods, and it does not appear that there had been any accident

or objection to its construction until this extraordinary flood occurred.

The company were not bound to have a line constructed so as to meet

such extraordinary floods." As to the second, the speed " was the

ordinary express train speed, and there had been nothing to indicate

there would be danger in continuing it."
^

In none of these cases was the state of circumstanceB revealed by a

subsequent accident considered sufficient to warrant the inference of a,

negligent inefliciency. They rather point to the conclusion that, if

apart from the accident a presumption could have been reasonably

drawn against the suitability of the provision made, the defendants

in each case would have been liable. The ground for imputing liability

is not what a reasonably prudent man would conclude, with the fact

of an accident having arisen to direct his judgment, but what a reason-

ably prudent man would conclude as to the likelihood of an accident

occurring, apart altogether from the fact of its occurrence.

Questioni of Where questions of engineering skill are involved, it is obvious that

onKinecrmg ^ jyjy jg „„ fit tribunal to decide them. The rule to be adopted in such

'SJJuIjot" cases is similar to that observed in the case of actions for negligence

»ith «ii«iar against solicitors or medical men. The judge has to define the circum-

dirwtionN. stances, and it is for the jury to determine whether their existence in

the case before them has been proved.*

Turn, V. In Tultle V. Vetmit, Grand Ilaven and Mihcaukee Ri/.' the accident
/Mnii, (irmi g^gj „„ ^jj alleged to have arisen by reason of a particularly sharp

ItawimkZ <='"'™ in <""= of '•'<' defendants' yards. Liability was negatived on the

Rv. ground of the plaintiff's acquaintance with the appliances amongst

which his work lay ; but the Court added :
* "It appears that the

curve was a very sharp one at the place where the accident happened,

yet we do not think that piibUc policy requires the courts to lay down

any rule of law to restrict a railroad company as to the curves it shall

use in its freight di''p<')ts and yards, where the safety of passengers and

the public is not involved ; much less that it should be left to the varying

and uncertain opinions of juries to determine such an engineering

question." ' From which expression of opinion we may gather that,

in the opinion of the Court, in no case is the determination of an

engineering question for the jury, at least without specific directions ;

1 27 I.. J V.\. 117. Thi. .««.. .111.1 Kurk v. irfflir.ui.. :1 K. 4 N. :10II. uro loiu-

mented on in (/. It . %. CV W C,i,uid:i v. Uriiid, I Moo. V. ('. (N. S.) 101.

a Tliiu cvidt-ni-e wau objected to, hb not rcloviint to the oiibb laid in the declaration,

but it was admitted. » Per PoUa'k, C.B., 27 L. J. Ex. 418.

a fl.nfcrv. foMiwa, lOQ. B. 111). » 1S2U. 8. (IS D«Ti»)'l8i).

t X.e., petBradlev,J.. 194. ' ^nle, 10.
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and, secondly, that in those portions of a railway system which are
open for passengers, or in immediate connection with which they may
be placed, a more stringent rule must be adopted than applies to those
portions where those alone who are engaged in the working of the line
may be expected to resort.

As, then, the standard of care and duty is variable the amount is not
to be fixed by reference to the conduct of other railway companies in
the vicinity, and certainly not by their usual conduct ; for an agreement,
express or tacit, amongst railway companies can in no circumstances
be held to jeopardise the safety of the passenger.^ As it was said in
Metzgar v. Chicago, Milwaukee, <tc. Py. Co. : ' "A fault is none the less
a fault because it is common."

While a railway company is not allowed with immunity to lag
behind the standard of safety generallyheld requisite.on the other hand.
It IB not permitted, without responsibility, to introduce untried novelties.
That which has been approved as safe by experience may, of course,
be adopted. Where, however, the consequences of any defect develop-
mg in untried machinery or agencies would be the exposing human life

to hazard, it devolves on those making an experiment which turns out
badly to show that they have followed such a course as the rules of
science or mechanics applicable to the matter in hand warranted them
regarding as safe according to ordinary probabilities. They must
themselves assume the risk of their experiments resulting in failure, and
they are not permitted to shift the consequences on their passengers
or employes.'

The duty of railway companies to provide means of alighting for
their passengers has been the subject of a series of decisions,* in the
course of which many fine distinctions have been drawn. Though it

„
has never in terms been decided that it is the duty of a railway company

"

i Orand Trunk Hd. Co. v. Rkhardmn, fll U. S. (1 Otto) 4JU. Vy,. Wiarly v. Ahftdevn
Harbour Commiaaioner^. ( 1S87) 14 Retlie, 445.

3 14 Am. St. R. 224. 225. referring to Hamilton v. The Oca Moinea VtiUi-y Rd. Co..
.IS lowft, .11. where it i« said, (it 38 ;

" If, bei-ausc an lu-t is usual and romnion. it i-oam-n
to be nejtliRBfit. it followH thut the «iiro way of esenpinK liability for InjiirieH to wraoiiB
and property, in cast s of this char.iotcr, would be to adopt a certain and uniform nVBtem
of common negligence."

s MarahaU v. H'iddieonA Fiimilurt: Co., 1 1 Am. St. R. 573.
* l" ^'^•'* ^- ConnoUy, 13 V. L. R. {Law) 44fl. the Supreme Court of Victoria held

that where a carrier of passen((er8 had stopped at an ordinary stopping iilaee at the
rpque»t of certain pasMcngerH to enable them alight, he was liable tu one who had giyen
him no intimation of her wish to alight for driving on while she was in the act of
alighting, and thereby eauuing her injury; since it was his duty, before going on. to
nmertain whether all had alighted who had wi .bed to do so. In LouMi-iUf and Sash-
'>ll( Hd. Co. v.^Crunk, 12 Am. St. R, 443. it was held that whero a railway company
hiiR issued a ticket to an invalid with knowIe<Jge that he is too feeble to walk, his
assistants who carry him into the train have a reasonable lime to leave the train, just
ii.s if they were p I'.seiigers, even though they voluntarily offered their services to carry
I he paiaenger. In a note to this case are oollwted the decisions on what is ufficient
time to ahght. While .. passenger is leaving a steamer for a lawful purpose and is on
tlip preiniseB of the steamboat company, the same degree of care is exacted from the
niinpany as is rcqnire<l while the passenger is on the boat: Itodae v. Bwilon and
h'l^gfrr Steamship Co.. 148 MasM. 20t. In Kt^navOle. d-r. Rd. Co. v. Duwan, »2 Am.
1I.V-. s^2 the Court, m speaking of a. person leaving a train while in motion, savs

:

If the leap was made under such cirirumstanceK that a iwraon of ordinary caut'ion
nml care would not have apprehended danger therefrom, then it was not such an act
of carelessness as would relieve the defendant from the resiHrnsibility otherwise resting
ufon it. This was aiinr.)ved lAtuin-ilh and SaahriUr Rd. Co. v. Crunk, 12 Am. St. R.
"'**** A person BuSering from a .nnipiaint who travels by railway must take the
rinks that one in his condition is likely to incur through a railway journey. The
railway company's duty to him is to be measured hy the standard of care rciisonably

^t'T^T *» ™'*'**y °* *•"' average pa^aeoger
: LitMater v. Mtnitkr of Railway;

iB^. jS. J.. K. 030.

Railway
company may
not esperi-

mcnt with
the safety of

their

passengers.

Duty to

provide
means of

alighting.
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to provide a platform for the purposes of alighting, it has been aMumed

in England that the stopping a train, for the purpose of enabling

passengers to alight, warrants the inferen. c that there is a platform on

which they can alight, unless some intimation is given them to the

"^""The duty of the company in the case of the absence of a platform

has been a matter of more difficulty to settle. In Foyv. L. B. d: S. I

Ry. Co.' the train was too long to be all drawn up at the platform and

the plaintifi's wife was asked by the porter to alight a little beyond the

end of the platform; in doing so she was injured. The tourt of

Common Pleas held the company liable " because the place and the

means of descent provided were not reasonably convenient. It is

to be noted that it was assumed that the plaintiff was intended to

alight The decision is not that any of the preliminaries were wanting,

but, aU things being provided, the provision was not that reasonable

provision without which the obligation of the carrier is not discharged.

But in HarrM v. G. W. Ry. Co.' judgment was entered for the defeiid-

-. ants, where the plaintiS, knowing that the carriage in which he was

had overshot the platform, without waiting to see whether or not the

train would be backed, so as to bring the carnage back to the platfom,

chose to get out in the dark, and in so doing missed his footing and fell

upon the line (which at that spot was upon an embankment) and,

rolling over the embankment into the roadway beneath, was injureil.

Here the decision hinged on the doubt whether the preliminary con-

ditions to alighting were complied with. The defendants succeeded

because the plaintiff had not shown that the tinu, for alighting hail

arrived. And that was assumed in their favour which, in the earlier

case, had been decided against the company, that the place for alighting

was not reasonable.
,

The cases then, so far from being contradictory, are complements

S.Wr V the one of the other. Harrold's case is very like in its facts to Smers.

0. If. «». Co. which has been before alluded to, and which was decided in the Rx-

chequer Chamber. The only material distinction is that mSiners casr

the plaintiff jumped down from the carriage in daylight, while in

Harrold's case the plaintiff jumped down in the dark. The judges in

the Exchequer Chamber (Keating, J., who tried the case, dissenting)

affirmed the judgment of the Court of Exchequer (Kelly, I. B., dis-

senting), making absolute a rule for a nonsuit on the ground that there

was no evidence for the jury. .

o™,ider«l. The decision was based on the fact that there was no evidence ..I

invitation to alight—no evidence that a reasoiwble time had been

given for the alighting of the people in the other part of the tram. 1
Ins

must have been effected before the train could have been put back tor

the plaintiff to alight. Further, there was evidence that the plaintifl

could see where she was getting out, and the risks attending her move-

ments The decision, in short, is on the same point as in llarrold a atsc .

where the plaintiff, to prove his case, had to show that the company hail

provided for his alighting, or had given him a reasonable expectatiim

that they looked to his alighting there and then ; as he tailed to give

any evidence of this, and the facts were equally consistent with sop.c

1 Simr V. (I. W. Ry. Co., L. R. 4 Ex.. i"'

in Hridt'ii v JV. L. K«. Co.. L. R. 7 H. 1.. 213.

J (18tUi)l8C. B. N, S. 2-M. 228.

3 llgailUL. T. (N. S.)««.

Hiiiini-n. J.. 124;

I L. R. 4Es. 11".
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additional precaution being taken b^ the company before the prnper
time for alighting arrived, the plaintiff was held disentitled to recover.

In addition to this, the majority of the Exchequer Chamber were of

opinion that the whole fturroundings being apparent to the plaintiff,

and the riek, if any, manifest, the plaintiff, in jumpini; from the carriage

without making any r^uisition to the company's aervantH for other or

additional facilities to alight, and without an invitation to alight, was
the author of her own wrong, so that the case thus became une of simple
contributory negligence.

Praeger v. Bristol and Exeter Ry. Co.' wa» also carried to the Ex-
chequer Chamber. The platform of the station, " at the end which
was first reached by the train," instead of having its edge parallel with
the line of the train, sloped off into a curve. The plaintiff sat in the
compartment drawn up opposite the curved part, so that a space of

eighteen inches or two feet was left between the footboard and the
platform. A guard opened the door, but said nothing. It was a dark
evening, and the station was dimly lighted. The plaintiff, stepping
out, fell between the carriage and the platform, and was injured. The
Court of Exchequer Chamber, overruling the Court of Exchequer,
unanipiously held there was evidence of negligei'je. This decision

is obviously just. The receding of the platform waH in 'he nature of a
trap ; the opening of the door by the guard constituted an invitation

toalight ; while" the evening was dark, and the station dimly lighted."

Had there been no platform at all, the case would have lieen much more
arguable. As it was the platform misled the plaintiff into the opinion
that it was continuous.

Cockle v. L. & jS'. E. Hy. Cor followed Praeijer v. Bristol atui Exeter

Ry. Co.^ There was the same receding of the platform, the same
alighting by the plaintiff, and injury, and action. In Cackle's case

the evidence went in one respect even further than in Fra&jer's. " It

was a very dark night," and " the part of the platform at which the
train would in the ordinary course have stopped was well lighted with
gas-lamps, but the lights towards the place where the accident happened
had been put out, because at that place the trains did not usually stop
or the passengers alight." * in another respect it did not go so far.

In Praeger^s case the guard opened the carriage door ; in CockWs case
"' there was no evidence of any invitation to alight having been given
by any of the defendants' servants," though this was quaUfied by the
fact that it was " clear that the train had been brought to a final

Ktandstill, as it was not again set in motion until it started on its

onward journey." ' The Exchequer Chamber held there was here an
invitation to alight, " at all events after such a time has elapsed that
the passenger may reasonably infer that it is intended that he should
>;et out if he purposes to alight at the particular station "

;
* and also

that, the danger not being " visible and apparent," there was negligence
in the company.

The next case is Lewis v. L. C. <£ D. Ry. Co.'' The carriage in

which the plaintiff was travelling shot a little beyond the platform.
Tlie name of the station was called out ; the plaintiff, who knew the
station well, began to alight when the train backed into the station ;

tin' jerk of the train in backing threw thi- plaintiff down and injured

Pmeger v.

Hrintol and
Kxeler Hy. Cn

Ctckf. V.

L. A 8. R.

%. fVi. (-..111.

piircd with
Praegrr v.

liriMtJ and
KM'-r Ry. C,

L. V. .1- D.
fty. Co.

' ll«-|)24L.T.(N.S.)105. » k R. 7 ('. P. 321. J 2U. T.(.\-
< L. B. 7 C. P. 322. 6 L.c. 323. » /-.r. 320.
' (1873) L. R. 9(J.B. Ml
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her, for which injury she sued. The Court of Queen's Bench

held her disentitled to recover. " I do not at all agree," said Black-

bum, J.,
'* that ' Bromley, Bromley !

' meant ' Jump out.' The call-

ing out of the name of the station is generally done just as the train is

drawing up, and before it has quite stopped, and this is matter of

common knowledge. It is, in fact, done by way of preparing people

to get out." '

Then comes Weller v. L. B. A S. C. Ry. Co.- On the approach
' of a train to a station a porter called out the nami) of the station and

the train was brought to a standstill. The plaintiff, a season-ticket

holder and accustomed to stop there, not bemg able to see whether

there was a platform or not because it was so dark, seeing another

person get out of the next carriage, concluded it was all right, and in

attempting to alight was injured ; hence the action. " There was no

evidence to show that the stoppage of the train was a temporary one

only, or that the train was afterwards backed ; but, on the contrary,

it seemed to be clear that the train pursued its journey without having

been backed." ^ The Court of Common Pleas held there was evidence

of negligence. For this there seems to have been abundant material :

" There was no evidence of any warning to the passengers not^o get

out, or of any intimation that the train was going to back, but, on the

contrary, it afterwards pursued its journey without putting back." *

Merely overshooting the platform it was agreed was not negligence,^

and Honyman, J., expressed his opinion that the calling out the name

of the station would not per se be any evidence of negligence. " For,"

said he,' " I rather agree with my brother Keating in Cockle v. S. E. Ry.

Co.,'' that it amounts to no more than an intimation to the passengers

that the train is approaching the station."

^_ .. This was much considered in the case of Bridget v. North London
Sortk London jjy^ Qq^ decided a few months after in the House of Lords.* Much

of the argument there turned on the effect of calling out the name of a

station. The conclusion of the House is expressed by Lord Hatherley,

referring to the leading opinion of the Lord Chancellor (Cairns) :

"

" I entirely concur with the views taken of this case by the noble and

learned lord on the woolsack, and, concurring with him especially in

that part of his observations in which he stated that he thought we

were not bound to lay down any special rule as to what the effect of

calling out the name of a station would be, I cannot help observing that

when the name of a station has been called out, accompanied by u

stoppage, and a considerable interval has elapsed," " there is a certain

amount of evidence to go to the jury to authorise the finding of ii

verdict for the plaintiff, unless some explanation could be given of the

facts by the defendants, instead of their merely submitting that the

plaintiff had not produced sufficient evidence to call upon them for a

defence."

Bridges s ease is an important one in the series now under con-

sideration. The injured man, who was very near-sighted, was in thn

1 Tliia passuge is from the Law .Inumal Report, 43 L. J. Q- B. 12.

a (i874)L.R.yaP. 12e.

3 L.C 128. * /..r. iM-r IVnman, J.. 133.

s L.r.., tier Brett, J., 132 : "I also agree that merely overehootina tlio platform

is not aegligriKf." Per Honyman. J., 134 ; "I also aprw with tny Brother Black-

burn in y^u-M V. L. C. * D. Hy. Co. (L. R. 9 Q. B. 71). that merrly uTetHhootmg thi

platform a little would not per ec be any evidence of negligence."

U R fl ('. P. I.-U. V L. R. r* C. P. 457. 4lW.

B L. R. 7 H. U 213. » ic- 240.

Bridges V.

Ry. Co.

Opinion
of Lord
Hatherley.
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seven on a night in January, when the tunnal thrmioh which the tminhad to pa«, to reach the station was hlled with Btean, The «t. t ,^Platform extended into the tunnel tor a space, hut was Lrrow, rthan the main platform. Further in the tinne t ere was a .h!sbping pieoe of ground
; then a heap of hard rubbis vTngT the t 1of the rails, irregular in form and height. The train only H^nt na H»l u

"P to the main platform. The last Carriage but one "mr^DS til

ruS" Crni '%"' ""'""'' '^ '"* -"'»«" -» "P - t'

tn iZ f 11

""'' T" »P!«"«1 to have attempted to alight and

deatS The eil
""" "?"=''

'"w'"= T"''""'-^
'">"''•"' 'hat can d"^

aT^.\J "Evidence showed that after some „t the passenger, hadgot out there was a warmng • Keep your seats I
• and the tra"n movedfurther into the station. Blackburn, .1.. at the trial, noluUed be^nio opinion that there was no evidence „f negligenc -. The ftirt o^

Ex<he„''„e^°A'^ I'T"""' ""'* '""""• *Wd> was affirnie, Ttl^
nreS" r T'"'!,''^ " """'"''y "' '<"" "> 'I'ree of the judges the e

Cive tb
^- ""T "' '"'"'» ">e judges who werrsumnoned

Lf.7
t^ir opinions 3 were unanimous in favour of reversing "hedecision of the Courts below. The Lords' were also unanimouslvn favour of revers „g the decision of the Exchequer (Tamr a

injtd Z."""'"'"'^
'"'"'"' *" *''' ?'"'"««.">" mdow of' the

;' It was not negligence," says the Lord ( hancellor » " to ston th. „ ,

plattorm in the tunnel. But the question, and the only uuestion in the
''

hat'lZ'St'!/^ "', ll^' 'H^-"""^
"-ere evidence I 'go to th j^ryhat in this state of things the company or its servants so conductedthemselves as to lead to the deceased getting out of the carriage at heime that he did get out ? " This question the House of Lord alteredn he alfirma ive. .Not, as we have seen, because the name oTt^estation was called out, but because, first, " the train having a. lallv

TTh Li, T°'!1'>'V"
""' '"™"'» o' 'he company haWng caZ"Ut Highbury !

'
" • thirdly, " the requisite time 'having eUpsed forany of the passengers to get out and leave the carriage -

;
• fourthh theadmission by he subsequent cry of " Keep youfseats "that' heprevious call of the name of the station " w'aJan invitation toleave

Rob^on V. AT. E. By. c„.7 ^^ ^ ,^ „^^^^ ^^^ ^^^,.^^ ^^ ^^^.^^^ ^^^ ^^^^ ^

"if^^i^"?^^-'™S;s^^-"' " "™"' "'"•"''

"

'
"' '"

. fh!.'"!'''J';.?'°'"m"- "r"'- K-tinn, JJ., .„d Kelly. C.B.
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injury to the plaintiff occurred waB a very small one. the platform short

and the station-master the only servant kept there. On the arrival of

the train in which the plaintifl was a passenger the carriage in which

she was riding was carried past the platform. When the train stopped,

the plaintiB rose, opened the door, and stepped on the iron step of the

carnage. She looked to see whether there were any railway servant,

about ; she saw the station-niaater taking luggage out of the van, but

did not sec the guard ;
getting frightened that the train would move

away, she tried to alight by getting on the foot-board, her foot slipped,

she fell by the side of the carriage and thus sustained the injury tor

which the action was l.rought. The Court of Appea', were of opimon that

she .ould recover, and distinguished the case .rom S.ncr J case, on the

around that there the plaintiff, without lookii.? for assistance, elected

to face the apparent circumstances, and to alight as best she could;

while in the present case the plaintiff waited for assistance, till, afraid

of the train moving on, she ventured to alight. The question for the

jury was, whether the acts whhh induced such a state of mind as led

to the consequences indicated a failure of duty on the pmrt <A the

defendants.^
, j t i »„!,=„_',

Rose v N. E. RiJ. Co} was more than covered bv KMmms

case. Nevertheless, the Court of Exchequer nonsuited, hut the( ourto<

Appeal entered a verdict for the plaintiff. The portion uf the tram in

which the plaintiff was carried overshot the platform; a clerk and

porter attending to the train called out to the passengers to keep their

seats ; the plaintiff did not hear the call, and, after waiting for some

little time, seeing the passengers in the other carnages getting out. she

got out of the carriage, and in so doing fell to the ground and was

injured. The plaintifl lived near the station, and admitted that on

previous occasions, when some of the carnages had overshot th.:

platform, the train had been backed to allow passengers to alight.

Kelly r B in the Court of Exchequer, said < the fair inference on

the whole case is, that unless the passengers in the foremost part of the

train had all got out without waiting for the train to back it would

have been put back in order that they might alight in safety ami

that to have left the case to the jury upon the question of negligen. e

" would have been greatly straining the principles of justice as appli-

cable to cases of this nature." Cleasby, B., concurred with Kelly, f-B
_

distinguishing Poison's case, as on the ground that in the present case

"
there was a calling out by the porters that the passengers were t..

keep their seats, and that, on other
«'f',«»%*:, 'T"' j'^I.fa1™I

overshot the platform, had been put back." In the Court of Appeal,

Cckburn. CJ.. was of opinion' that if was the clearest of a

poB.sible cases." "It is not enough that the train has come to ,i

standstill, and the port*rs call ouf Keep your seats I unle« tli.

train is afterwards backed, or somethmg is done. J he view .n

Cockhurn. C.J.. thus seems to be that the evidence of neghgen-.

of the railway company was the fact that the train was not back.M

w„™. th.,. ... uo ,-latfr„m w.. l"""
„Sr"^ j"r"R" •i'-S'

'" "" '"'"'"''''

default : pi.*.- r„M Ry Co. V. iwd-. 22 C»n. «. C. B. .LW^
. ,

, „

Krnarti, i,>i»?ia]l» till- «otcnoo TtK. Houi* of Lord, held, *c. In the LJW.Jouii '

- " --'
-ir Amphiett. J.A., -U-.

.-.f ',~.r;

J 2 El. D. 24S.

« i.e. 249.
5 i.e. 260.
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triii
„".""" ""^ "" P'"°«« ">?' h" -"t .h' might hav. been

judicial tendLcv i„ThH;tc ™rt.Unlv riiffT ™'^^''"m"';
"""^ ">"

compare wlSVV^ t Co '"^th' ft""""""v /";"-?"?'"• '»

in the later ease waa taZ^rZliaMB vJ^T'''
"'

'^V'^'^'^r

a. ,e way STJ '
^"^"J'">»1> ""d Southend R,,. Co. -The

//al:•/;7m.:;::!l,^'^rlt:':f;"''-'*'"^™• *" *' ^°- - "•-'--
to be '» " to safehM^ar^„J^ r ^.w P'^'^'W" """e'' w expressed *' Ju C. v.to sately carry and deliver the passenger, and in so doing not "r"""'-

"•"' ""« I itamnapolM Jia. Co. v Buck 4fl Am R wio t. i

m l»«d on t& nPK j™ee^fr;.fj, "" •"''""''""y <i«cuion holding that a

-"tB.iently. di«,li,d . r.^ of «tlon „ »o .' ' '"'»• ""IW'mB i' l'«d .topped

i;«. g.-.,»g ™. of .to^;;™ r 7rh Xa^.o™ztx"'; '" "'•'""»—'«'

- f2 Aj». Cm 46.'
' U7,U.S. (40Davis)671.
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H' itltiutjhhi)

'

llorritiur.

(•roiinil "f th

(U'velo|i-

menu of

cnntrilxitorv

nculiKfin;*; -im

apuliciilil'' to

riiilwiij

. ompHny-

Fiirdhitm \.

L. II. A <. I

Ry. Co., and
mrhaTd'".n v

Mflriipfilit'in

only to nrnvide .af. .nd convenient mean. o{ entering .nd 1«"»8 '^«

„.™ h,.t to «toi. whon thi- i.»Menf(er wa. about to alight and not to

.?irt the car intil he l^A . ghted^' Th. p«»eng.r con«>quently h»
'

a ri«ht t"^ume that the ..r would aetWy atop to allow h.m to

J :?.'. anTZe the right to .tart depend, on the P'«f"B«
'«'J'.8

Sfl the .ten, the fact that the pawenger .» on the sUp when the car

utartB cannot, in itiwlf, be contnbutory negligence.
.

Here may be noted a c»,«, WHloughk,, v. Hornige,' dealing with

the liabilHv of the l«.see. of a ferry who provuled .teamb^ta for the

conveyan.; of pa«enge,a' goods and ca.tle, and »'- ^^P" '".^

'"""^^J*^
nev were al«I held liable for an injury .. lined

''J.

">»,»^"« °'

^

naeTenger in rnn«-qu..me of the side i>''. i the landing-.lip (of the

Sang."™, .tate of whi,h they had l«eT, .. .warned giving way ev«>

h"uih the hon« at the time waa und. -ne control and management

of the owner. On appeal Walker v. 4..'k><m wae re ed on by the

apXnrand wa, dlaringuiahed by Maule. J., berauKc " ».>l>»t»ntu.lly

?hT an action against tt defendants '" ";« M^-"'' /"
»;"';t'v''ha

insufficient slip- or, rather, in pernutting it to be used after the) hail

'„"otico o? its un'itne-." In the resul, the
'
;'«™- ^

f"" '''"^jrf,f
a„iK.«l the cround of their de<ision being thus state, by .lervis, I .1. .

••"t i

'

no' 'Enough tor them (the les«« the appellants) to convey

oasmnge^ and goods across the river, unless they also bridge over the

rnteSg space between the ve»».l and the landing-pla.-e. Thev ar,-

as much itund to furnish a safe slip for that purpose, a« to furnish a

rvessel to cross the river." That is. the ^uty of
Y""" »'/»«;

singers is not linuted to the mere act of carn-ing. '»' "«<'°'l;

M^e incident* attending the safe reception and the safe discharge of

'^The general legal principles involved in the constitution and proof

of contributo" nfgli^nce have been already examined
;
• there arc

howe"
"

som^ specill developments arising out of the exceptiona^

p^IItion and dangers of railway passengers that require to be noted

^"'Mhnm V, L. B. & S. C. Ry. Co.> and Rklmrdion y.
.WrtropoWav

fi„ Co ' were both cases where the plaintifis respectively were getiu..

^ ora lwavcarriages.andto„kholdoftheedgeo thedoortoassistthc.

to enter when the guard forcibly closed the door, and in each c«>..

c^hed he plaintiff's hand between the door and the doorpost. In h

iXr case it was proved that before closing the door the porte call. I

out "Take your'^eeats I Take your seats !
" and the plaint.fi ad^

mit'ted that he had his hand on the door for half a minute after he had

rnteredthec,„iage ; while in the earUer case " the guard shut the door

prratureWbeforltheplaintiffhadgoteompletelym."' A-l-'^"';""

fn the decisions is based on this variation m the facts UFardh«w

S.7the maTority of the Court of Common Pleas, and the Exchequer

Chamber" inanLously, were in favour of the plaintifi
;

while m>

2 r»C. R -42, 74(1, -1»; M„ V. li«,o, '"«'., «'„"g'''"™'"'',''' '^°- '" "

207. 12 A'",St.,K.^'
6 (18IW)L.R.3C.P.3«t.

: iLT»r^ taX L.« Report. i» > -to to Forilu,..: »«. (... 374. S»-. ,....

MM^'^r J. n.Rs. Co.. fii L. T. (N. S.) 4.18.

i T's"! r"'p MU '
In AlUn. v. S. E. By. Co.. 2 Tim,- h. B. M. whik Ih. pi..,

n tho ifof.ftl"n« do^ h" 'hurab .a« in the hingf of the door, md «....r,

r«;; pt„" r' ".'."'"rnMhe po,..r, who •• wa. c„mi,:g along and co„U ,e. I,
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Htekardum », m which there wu no 8p|M»l, the Court unanimously
nonaiuted the plaintifl, holding th»t the porter had merely iloiwd the
door in the ordmary and proper execution of hi> dutv. ami that the
accident was solely attributable to the plaintifl's own want of caution.
The act done by the passenger in these caaoB was u lawful act if done
properly. In the one case it was held to have Iwcn clouc proiHrlv, in
the other not properly.

In Ihury v. N. K. Ry. Co.' a passenger neither gcttinx in rinr out of i,r,,n, v
the carnage but sitting there had his finger in the hinge when the *' * *.»

station-master coming along shut the door. The plaintifl n counsel
wasdriven to contend that notice should have been given of an intention
to shut the door

; a contention that Lord .Mverst.rae, ('..I., very ju»tlv
designated " an absurdity." " No railway servant could be supposed
to assume that a passenger's finger was placed in a dangerous ponition
unless the passenger was in the act of getting ir - nut of the larriage."
The fact of getting in or out of a carriage docs n.., warrant the assump-
tion of negligence apart from the answer to the ipiestion proposed in
Cuhm V. Metmimlitan «y. Co. r' " What would the |>er»on whose duty
It was to shut the doors reasonahlx have supposed the position of the
plaintiff to be » " The plaintii! must show a clear i>rima facie case
that there was something which the person shutting the dooi had
omitted to do."

Adamt V. Lavm. * >'. R<j. 'Jo..' introduces us to a new class of case, i,fa,», v
where the «ay of doing the act was not questioned, but where the con- '•«•. .i- :

tention of the railway authorities was that the act should not have been "' "-'"

done at all. In the result the Court of Common I'leas cauic to this con-
clusion - a conclusion afterwards rcp<'nfcd of by one of the judge.H who
arrived at it.' The door of a carriage in which the plaintiff was being
i«nK%l ttew open several times through the loik being defective.
There was room in the carriage tor the plaintifl to sit awav from the
door, »«d the train would have stopped at a station in three minutes.
Nevertheless he shut the .|oor three times. The fourth time the door
opened while ibo plaintift was endeavouring to shut it, he fell out and
was hur. Tic ;iegligence of the defendants was undoubted. The
jury havl;ii; f.iiiul for the plaintiff, leave was given to the defendants
to move to enter a nonsuit on the ground that there was no evidence
of negligence. The Court of Comraon Pleag made the rule absolate. p,^.i.
The case was argued for the plaintiff on the principle laid down by .

Lord EUenbortJUgh, C..I.. in Jmes v. ftoyce,' that if a person be placed

stmiiiwd the floor. It wa« held tlmro was cviUeHrc for th.' jiirv. Iciivo to iiuiwdl bewtf
-•fiuMxl But ffraiiUsl tlut the porter otmlj >oe th,' [ilamtill, w.w it either a lusioiMtfy
jr A nittufjt. itifi'|.i,(ii.o that lip .-ouM tMW her thiirab in the hinife of the door, or a i-on-
t iiiMinn ol law that after she hiul fi<it in she would leave it there ? .Viuudents of tliis
-iitt iitr mor(; [irone to h-L|i[M!n with iiiMsi-nuors who an; lat*-. just as the train starts.
lhp_ alteniativr may lie the uBduubtetl nenlinence of leaviUR the door ois-n. In
' 'itheraU v. .«rr»)r Ky. C... :1 Times I,. R. .Til«. where the unestion wa. twislinl into
.™ inquiry whether the |ilamti« had |iiit his hand in an unreaaoiiaUr plaie. the
hiiijte of a door that was iimnwliately 'o bi' shut, whieh was solved liy MatlH-w. .)..
tiiiis

:

• It eoiiid not lie laxf-asonable tor tl:.> jilaintitf to put his hand where he did.
'I lie had no reason to expeet the iKinar w.tiild Ji.t as lie did," an apUorisni of some
oWarity. «kI involving several illieit assumptions. In 'ViA^'w v. .tfe(ro/jo/itiiii Hy.
I " .

li Ti»e» L. R. I41J, the plaintitf wae nonsuited on tb.' ttroimd that " in the Melro-
|silil«i Railway espoeially poraons muat he taken not t^. he lB;ivi. their tinirers in
danger."

' ^!901]2K. E.322. z ii Ti.m- i.. ii. iii.
3 U R. 41!. P. 730.
I Kr Brell, J , (/,, v. M<tmi)..iHan By. Ci,., U R. 8 Q. B. 176.
- 1 Stark. ( N. P. } 4»fi. A nle, 48.

IK'icfr

-I"
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by the mincnrntuct of another person in inch a Kitaatinn that he has

to adopt one or other rourne of a (writoui altnrnative, the peraon whoae

miitctindiH't (h( anion* the risk it rea|K>nMblo for the cnnaec)U«ncea of

the courw that the imperilled peraon takea. The Court failed to

fiml evideni p that the plaintiff waa placeil in Ruch a aitiiation, or

thiit he wim justified in undertaking the peril he voluntarily en-

rountered . and held another primiple applirahle, that where a peraon

in a poHition of entire safety voluntarily undertakeH an act dan^eroua

in itwlf in order to obviate a Blight inconvenience from whirh he

BufTent, any injury he may HUitain is not to be attributed to th<»ae

whose art oceanioned the light inconvenience.

Hrett, J.'h, comment on thia in the Exchequer ('hamber, in Gee v.

MelroftoUtan Hff. Co.,^ ia :
'* I think if that caae were to come into a

court <)f error. \ should be prepared now to aay that, although the rule

laid down was right, yet ita application to the circunutancea waa

wrong." The t-aae restB on an asaumption that the plaintiff '* wan

obviously doing what was dangerous." Something more, then, than

shutting a carriage door from the inside while a train is in motion must

have been involved, for the Court could never have decided that

merely to do this was dangerous ; and, when it became a question of

the manner of doing it, it would appear to be a question not to be

lightly removed from a jury.

However that may he, Adamn v. Lanes, d; Y. Ry. Co.' was greatly

discredited in the Exchequer Chamber in Gee v. Metropolitan Ry. Co.^

Plaintiff, a pasHciiger on the Metropolitan Railway, in the course of the

journey got up from his seat, put his hand on a bar that passed across

the window of the carriage, and leant forward to look out, wheti the

door flew open, and the plaintiff fell out and was injure<l. The plaintiff

having obtained a verdict, a rule nm to enter a nonsuit waa discharged

by the Cimrt of Queen's Bench, whoso decision was affirmed by the

Exchequer Chamber. The principle applicable is put by Kelly, C.B. :

*

" Any passenger in a railway carnage, who rises for the purpose either

of lookmg out of the window, or of dealing with, and touching, and

bringing liis body in contact with the door for any lawful purpose

whatsoever, has a right to assume, and is justified in assuming, that.

the door is properly fastened; and if, by reason of its not beinj;

properly fastened, his lawful art causes the door to fly open, tin-

accident is caused by the defendants' negligence." *

The apparently simple question of whether a passenger is disentitlol

to recover by reason of contributoij negligence for an injury received

through sittmg with his arm out of window Laa been the occasion for

great divergence in the American decisions

On the one hand, the Pennsylvanii»n Courts' have held that the

carrier is responsible for injuries received by a passenger in such circum-

1 L. R. 8 g. B. 177. WarbwUm v. Midland Ry. Co., 21 L. T. {N. 8.) 835, and

Richards v. O. K. Hy. Co., 2H L. T. (N. H.) 711, are casea of imfwrfoctly fastened Avmt^.

A« to the fall of a window into lU socket, Murray v. .tteirapalUait District Ry. C-..

27 U T (N. S.) 7«2. a L. R. 4 C. P. 731».

> (1873) L.R.Hg.B. 161; Hamerv. Cambrian l{y.Co.,2TimeaL.R.Gii>i{C. A.).

4 L.R. 8Q. B. 171.

• In Dvdmnn v. North London Ry, Co., 2 Times L. R. 366, the Court of Appeiil hel.l

that there was ovidenoe to go to a jury of aealigeaoe in a railway company whore two boy-

were playing in a railwny carriage, when the plaintiff, one of the boys, to avoid a blow

,

jumped up (ignintit the carriage door, which flew open, bo (hat he fell out. Cp. tli.'

American ca»e of I'tvtriy v. Ciiy til liiMlvn, 136 Maaa. 366, .ind ths Scotch case, Cassid:;

V. Norlk RriliMh Ry Co., 11 Miu-ph. 341.

Neu^Jer/ity Rd. Co. v. Kennard.H Pa. Rt. 20.T.
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itan<p» whore the roa.1 is „, nurrow u to KniUniter nroiwtini limba.
unlaw the winjo.. „( ih,. , „r. uro m b»rrio«(l«l with l«r. .. In render it
impoHible for the puienKiT to put hiii lirnhn ouljiiile the window.

On the other hand, the Mjuuchuaetr* ('ourte ' have a>l.>pti»l the .(!»„.
rule that If a paMenReri ell,„w oxtcndu Ihnmgh the open window •'""•ti"
boyond the plain « 'lore t],. naiih would have been if the wf/idow had

''"'""'""

Iweii .hut. th.. paioonKer'i ,ondu.t would indifate >u<'h oarelrMneu a>
todlaentltle hiin from rorovering.

1 rhv.''!''".
'",".''"'

I'"r" '" *''"''''"" *'"'"' "'»"' i" no reaaon to p„,b,w.-
doubt that, ahould it, the Manach iii»tt« rule would Iw a>lopt«l

'

Kn»iii.li >if

w

In Scotlaiul no right to recover wa> lu'ld to exiat on the part of the * ,,.,1,
repreiientutiyei of a woman, who, Kiied by .uddcn illnew, put hor head •'>-"«>.
<.at of the window of a railway carriage and wan .truck and killed hy a
mail-baghanRingon an upparatu. .uppliwl ami i-rectwl at the aide of the
railway by the Po.lrna.t«r-(!eneral, to whom the railwavcompanv we re
bound by .tatuto to give all re,i«,nablo facilitio. for "the delivery of
mail. The majority of the jury had. however, negatived the claim c».band the caM must not Ije .tretched to the length of inferring that in all o"n«i.l"..i.
caw. a paiMiigcr thru.tiiijj hi. head out of window will be dinontitled to
recover in the event of injury happening to him throuiit. doing .o V
railway con.trurl,d with projection, which prevent paMcnger. in anv
circumatame. |>uttin« their head, out of the carriage window, and
acting in the nature of . trap would probably be hetl ™ negligently
conitructed a. to give a ...senger injured thereby a right of action in
re.|)ect thereof. Thi» wa. pointed out by i,oni Adam, who directed LiMAd.m'.
tne jury, that by the Act of Parliament the railway company were Jin«>lc.n to
bound to give all rea.onable facilitie. at iheir station, to Her Majeatv 3

"" '"'^•

officer, with refereme to these matters, and the .jueation came to be
whether, when Her Majesty's I'ostmaster-Oeneral demanded that the
railway company .houhl allow the erection of this machine, it was a
reasonable facility that they were bound to give ; that was the question
I think, for the jury. ' I told the jury that if they thought it wa.
a source of danger to the public, the railway company had no right to
allow It to continue where it was, and I told them further that the
question was whether the railway company, in giving permiwion t.i
Her Majesty s foBtmaster-General to erect this apparatus, were or
wcr= not giving a reasonable facility which they were bound to give or
in other words, whether the railway company ought to have refused to
allow the erection of this apparatus when it was erected some thirtv
years ago. On the other hand, the same case is an authority for the
I>ropo8ltlon that there is no duty on a railway eompanv to construct
their line so as to afford passengers a right of lolling out o'f window *

Notice should here be taken of a dklum of the Lord Chancellor R'il.iy
(tairns) in Metrupolitan Ry. Co. v. Jackson : ' " The officials "— i c of '''"''"'" "°'

ai'rl°^a\ "V-'t:"' t'-
'" '-'''•• "" """• *' «•« ""» ' S"^-rd."-

'""'""'"

L L

'

' * *«rra»>nt naw to lh« ittiiin' effui't. Tiio
the other wav m Summera v. Crtseenl Citi/ ltd. Co., 34 La. Aim. 139.

3 Since the ftbove was in tvDe .Si'm/in V. r^Hulns /J....— ' /i .t.J.

"j prevent

intcndinK
liitH-ieni^erM

„- *;'^"" 'bovewas in lypeS.Wa r. I<mifo, 0„Km' Ov,„ilm,(c.. 23 Time, L. R ''""."ll"'
403. and tf« ». Tke »m,. 23 fin.,, L. R. Bill, have been .Imded In Mcord "ee wi h

""'"« ""
ihe al»Ye loreeaat. ^nfc. 6..I1. » P.W. v. Cafeiiaioa flj, Co., 17 Retlie. IKi , •;

« ftn, y. C,i(«fo„a» Ry. Co. i, i^f^M for another point which wa, here
' ,r

'" "'
. ..n»,dered very (nil,, viz.. the in,uln„«.ibility «l the evidenee ol jnrym™ i,Zw '

mt
""" "

the verdtct doe. not eorrty.-tK' ex,.rp«. the reailt at whieh they have arrival
™"'-

' 3 App. Caa. 19S Cp. Cavutc» Hd. d,c. Co. V. Hook,, 80 P.t. Si. 4»2. .See ala.. Ivn

Uy. irdand) Co.. U L. R. 1,. lliu, whore ae.ident, happened tltpough unuaual crowding
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a railway company—" cannot, in my opinion, be held bound to prevent

intending passengers on the platform opening a carriage door with a

view of looking or getting into the carriage."

A passenger is not negligent in not foreseeing movements which
are not common in the business as ordinarily carried on, though with

the particular carrier they may be habitual. Thus, in Gordon v.

Grand Street, i&c. Rd. Co..^ plaintiff, seeing a car coming towards her

at the terminus of a tram company, went to enter it, when the car,

being transferred from one line to another by means of a movable slide,

her foot was caught and she was seriously injured, As no one without

previous knowledge could be expected to provide against the con-

tingency of this sidelong movement, a duty of greater care and circum-

spection was held to be imposed on th(5 company resorting to such a
method. " Care," says the learned judge who dt-Hvered the judgment
of the Court, ^

'" in avoiding danger implies that there is or would be

with all ]>rudent persons a sense, or something to create a sense, of

danger ; for if the circumstances are not such as would put a prudent

and cautious person upon his guard, the omission to exercise more than

ordinary attention is not the negligence which contributes to an
accident."

As with the provision of railway porters at a station,^ so with the

provision of accommodation for pawengers a company is not bound
to anticipate extraordinary pressure. In a ferry-boat case,* where a

passenger was injured by being thrown down in the boat consequent

on its humping against a bridge, the negligence alleged against the

proprietor of the ferry was that he had not provided seats enough for all

the passengers whom he was Liansporting. But his duty was held to

extend no further than to provide seats " customary and sufficient for

those who ordinarily preferred to be seated while crossing," ^ and till

failure in this respect wag shown no liability arose.

A loss primarily due to the carelessness of the passenger will not

affect the company with liability where no duty is neglected by them,
though their refusal to act on the application of the passenger may be

the cause of considerable loss which had else been avoided. Thus a lady

passenger, while attempting to shut the window of the carriage in which

she was travelling, dropped a bag containing valuables which she had
in her hand. The guard refused to stop the train before it arrived at

the next station, and in consequence the bag and its contents were lost.

The company were sued; but the Court were of opinion that even though
no negligence were attributable to the pa.i8enger in attempting to shut

the window with the bag in her hand, yet the dropping the bag out of

the window was not an act the defendants were bound to foresee or

guard against ; and further that she had no legal right for the purpose

of relieving herself from the consequences of her conduct to require them
to stop the train short of a usual station to the delay and inconvenience

of other passengers and the possible risk of collision with other trains."

Considerations such as these greatly assist in solving such a case as

Cobb V. G. W. Ry. Co.,'' where the plaintiff was robbed while travelling
I 40 Barb. (N, V.) MtV a I.e. 550.

3 Metropolitan lit/. Co. v. Jacknon, 3 App. Cis. 205, that ia when no more tliuii

ordinary traffic in to bf anticipated.
4 Hurtonv. HV*( Jer**^y Ferry Co., I14U. S. (7 Davi»)474.
1 L.C., per Harlan, J., 470.
= Hr-ndm

a person fallinfi out of a train it

shrillr R:

would b

. 123 U. H. (!H DaTJK) fil. In l!v

' [1H1)3J 1 Q. B.45»; inH. ofL. [1H)H] A. C. 419.
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in one of the defendants' trains l,y a f-anR of men who had entered thecarnage where he was. The plaintiff forthwith complained to the
station-master and he refused to detain the train to permit the plaintiffto give the men into custody, and have them searched. The bieseh ofduty alleged was that immediately on the plaintiffs complaint bein.r

htt^fl f .if
"'"'"•"-'"»»,'" " '"^ negligently and improperly, and in

breach of the d.i y owed by the defen.iant companv to the ,,l„intiff as
a passenger on their line, to protect him in person" anil property and
to oppose no obstaiOe to his recovering the property whereof he liadwlnle on their line been wrongfully deprived, gave the signal for the
said tram to leave and it left accordingly

; and the plaintiff was thereby
prevented, without any negligence on his part, from having the saidmen searched and his aforesaid property recovered." There was
another claim based on the company's negligence in allowing thecarnage to he overcrowded " and so facilitating the hustling and
robbing of the plaintiff." This last may be at once disposed of by
reference to the well-recognised principle :

" Every one has a right to
suppose that a crime will not be committed and to act on that belief

" •

so that a loss arising from a robbery is not a direct and natural con-
sequence of the breach of obligation not to crowd a carriage.^ The
matter then must be dealt with on the assumption that the defendants
were not guilty of negligence in respect of anything directly pertaining to
the contract of carriage. They were not responsible for the robbefy •

yet It was urged they were responsible for doing nothing to recover the
proceeds of the robbery. But as Bowen, L..T., points%ut, there was Opinion ofno allegation of any act done which hindered the plaintiff—a line of B"*™. I-.J.

conduct involving different consequences
; the gravamen of the chargewas a mere refusal to act. To support this a duty to act must be

fu""r'. ^r™'J'*''«y'""lertool=«'as to carry the plaintiff safely and
this duty they had performed. No term can be implied in a contract
of carriage to make pursuit of thieves. If then the company, as seems
undoubted, were not responsible for the robbery, neither were theyDound to make pursmt of the thieves, or to impede the working of their
system to aid one of their passengers in pursuing robbers " What-
ever was done to him " [the plaintiff], says Lord Esher, M.R.," " was Opi„i„„ „fdone and over; " the robbery was finished when he complained toI-'^Sher,
the station-master, and the robbery being over without any duty being

*'"•
raised against the company, there was nothing to show any new duty
subsequently constituted. The language of Chalmers, J., in AT™
Oi.mns. Ht. Louis andChkago Rd. Co. v, Bmke> was urged as meeting
the case. But that, as pointed out by Lord Efher, M.R.,» referred to
tlie duty to protect a passenger whom thev had notice was bein2
asMulted by fellow passengers. In the case before the Court the
'luty asserted was the arrest of those of whose wrongdoing the com-pany had no notice before its completion. In the House of Lords thedrmion was affirmed' on the ground that, in the words of Lord
Selborne, taking it m the manner most favo.irible to the plaintiB
1 cannot myself hold that starting the train in the ordinary course was
ojjposing an obstacle to the recovery of the plaintiff's property ' of such
a kind as to make the company responsible in the same way as if their

1 HnxpnMe y. «,„,„», 3 Q. B. D., p™ Bramwell. L. J.. 1530

» I W!)3J 1 g. B. «3. ''
4 24 Am K 889

Hi:
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negligence had rauBed or contributed to the robbery. If it was a duty
to give opportunity for the arrest and search of the persons charged
with the crime, that was, in my opinion, not a duty of the company to

the plaintiff aa a passenger on their line, but a duty to public justice,

for failure in which, by one of their station-masters or any other person
in their empiuyment, the company are not liable in an action for

damages."
On the important matter of the right and duty of the othirers of a

railway to preserve order thereon, some extracts may be made from
the admirable judgment of Chalmers, J., in the above-cited case of

Hew Orleans, St. Louis, and Chicago Rd. Co. v, Burke. If. says the
learned judge,' an officer of u railway in charge of a train '^ sees one
passenger making upon another an assault, unprovoked at the time, he
may command the peace, and without regard to the merits of the

quarrel compel it, if necessary, by an ejection of the unruly party. In
so doing he decides nothing as to the merits of the quarrel and will

no more be liable for an honest and impartial mistake than a police

officer would be under similar circumstances. . . . But if he may do
this voluntarily at his option, is he not compelled to do it when requested
by those for whofs benefit the power has been conferred upon him ?

Powers and duties are usually reciprocal, and may be said to be uni-

formly BO when the power is of a public, official character conferred for

the benefit of others. The failure or refusal of the official to exercist-

such a power in a proper case, when called upon by those for whose
protection he has been invested with it, amounts to negligence or to

wilful misconduct as the circumstances of the case may indicate.^ . . .

We conclude then, that the undoubted power which is vested in railroad

officials to preserve peace and good order on their trains, and, if necessary

for this purpose, to eject therefrom turbulent and disorderly persons,

carries with it the absolute duty to exercise the power, when called on
so to do in a proper case, by the other passengers ; that a failure to

discharge this duty stands, to some extent, upon the same footing as

the omission to perform any other official duty, and upon the maxim,
Respondeat awperior, renders the Corporation liable."

Pounder T. The principles thus forcibly enunciated are in direct opposition
y. E. Ry. Co. to those which prevailed in Pounder v, N. E. Ry. Co? There the

question raised was whether there is a duty on a railway company to

use the means they have available for the safeguarding a passenger

after receiving notice of a danger likely to happen to such passenger

while actually travelling on their line, notwithstanding that the danger
lo which he is exposed arises from circumstances peculiar to him
personally, and is not communicated to the railway company till

after the passenger has taken his ticket. A Divisional Court (Mathew
and Smith, JJ.) held there was no such duty, because the duty of a

railway company to its passengers " arises out of the contract, and

i 24 Am. R. 005.
a That in England the servants of a railway company htive power and also a duty

to preBerve order, is clear from Jackson v. Metropolilnn Ry. Co., 3 App. Cua. l'.<:i.

That where there is a power there it* also an abtiolute duly to exerciHC the |>ower w)i>'ii

called on by thotte entitled to the benefit of jts exercise, i« plain : JtUius v. Bishvp <>

Oxford, 6 App. Cas. 214. See per Lord Blackburn, 244 :
" The enabling wordo ;iu'

contitru(>d wi compulsory whenever the object of the (lOwer ia to effectuate a le^'il

right." " One private person has no right to give another in charge after the disturli-

ance hat* ceased "
: per Lord Campbell. Price v. Seeley, 10 CI. & F. 34,

3 [1892] 1 y. B. 385. So are those in Adderiey v. Q. A'. Ry. Co., lirtcV.j

2 L R 37«.



CHAP. III.l COMMON CARRIERS BY LAND. IMI.I

liiUBt be determined upon the facts known to the contracting parties
at the time of the makmg of the contract." '

The plaintifi, who was personally obnoxious to certain people in
his neighbourhood, was assaulted by some of them who got into the
carriage in which he was travelling on the defendants' lino. He applieil
for assistance to their servants, whr) refused to help or protect him.

On these facts it may be a<!cepted that the plaintiff's contract with Obligation of
the railway company was the ordinary lontract to carry safely ; - tho railway

and the duty they thus undertook is unvarying in the case of all J?"'!;'"?''?"
passengers." The circumstance that he needed, as things turned out,

P'"'"""-

exceptional protection d.d not operate to deprive him of any pro-
tection. The defendants refused to use the means of protection at
their disposal, because the plaintifi was personally objectionable
to others of their passengers ; that is, if the company had known less
about him they would have protected him, but because they knew
more they refused him the ordinary means they had available.

The authorities are overwhelming in holding—to state the point in
the words of Blackburn, J.—" that the right which a passenger by
railway has to be carried safely does not depend on his having made
a contract, but that the fact of liis being a passenger casts a duty on
the company to carry him safely." *

The rule in the United States may be added :
' " The defendants fhm ».

were bound to exercise the utmost vigilance and care in maintaining x„r«-irh nnd
order and guarding the passengers against violence from whatever r"°

'^"'*'

source arising, which might reasonably be anticipated or naturally be liZ"!,
expected to occur in view of all the circumstances, and of the number
and character of persons on board." *

InCo6fcv.(?.M'.%.t'o.,'whenSmith,L.J.,tookoccasiontomentionSinitli
I .1

»
Pounder v. N. E. Ry. Co., his remark was that he was still of the op? oominmi'on

'

he was when that case was decided that " it is not the natural co v'T*? "rquence of such negUgence [the overcrowding of carriersj thatapassenger 'noij f
should be assaulted by an independent tort-feasor." " There could " "'. «J. Co.

never have been any doubt of this since the decision of Metropolitan

t Tao error in tile sauo that ilathew, ,1.. fell into in M^ttx v. G. £. Ity. Cu 11
TiraosL. R. 315,iintl which wuscorrectediiithoC. .\.,L18i»5|2Q. B. 3S7

'

t
".?*'" *"*^ ^"* Campbell, C.J., in VotleU v. L. d; N. »'. ^y. (.'«., l(i g. 11 lisy,

' ,1*'^,.' ^'^•' *'"' railway company) " are bomid to carry tiiey are bound to carry
»..fely. Cp. Roac r. IliU. 2 0. B. 877 ; and per Lord Hal.bury, C, iiu( Itulmu Kv (

o

V. Xo/idu JfufarrjM. [1901] A. U. 402. 3 •iMc U-rft

4 Juali^ y. a.W. % Co.. L. R. 2 Q. B. 44o. The lin.i of uniform' authoriti™
(«eo preface to 9 R. R.) ,lart», in 1817, with Anadl v. Walerlu,^, 2 Uiiitty (K. B 1 1
nhere Bryley, J., says at ;1 ;

" De<laration8 aaainst carrier« in tort are aa old aa the
l«w, and contmued till lUt v. UaU {\V/iU. (CP.) 281), when the practice of declarine
iri assumpsit succeeded

; but the practice does not supersede the other," and goes
lown to 1880, in FotUkea v. Metropolitan Diatrict Ky. Co., ."j C. P. D. ItM where
Haggallay, L.J., says :

" Irrespective of any such questions," t.c. whether there was
ii contract, " a duty or obligation was imposed upon the District Company, when they
accepted the plaintiff as a . -eiigor by their train, not only to carry him safely,''
&c.

;
and Thesiger, L.J., .ys :

" rhe responsibihties are not directly foimded
oil contract. See also / . v. Wood, 3 B. A B. M (En. Ch.), and ifor.*o« y.
Ike lort, A«i»c<iiitfe oiKf i -t By. Co., 11 C. B ti.-io, also <i»(c.74(i and 970, .^od llic
L nited States ease of Hanntoo: Jid. v. Swifl, 12 Wall. (U. S.) 262, 270. The Reciiliition
c( Railway, Act. 1808 (31 t .12 Vict. c. 119), s. 22, has also no little bearing on the duty
of railway compiniea in circumstances similar to those in the case discussed in the
U'lt.

5 Flint v. Norwich and New York Transportation Co., 34 (>mn. 5fi7 aBirincd in
the Supreme Court of the United States, 13 Wall. (U. S.)3.

• Pnnndrr-7. S. K. %. (V is discussed iu on articloin tbo L.1W M.ig.iziu. (4lhscr.),
I'tl. xviii. 49.

M18B311Q. B.450. !i.e.4Co.

ill
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Rij, f *o. V. Jarknon ' more than foiirceen years previously
;

as criticism of Pounder'n rase has gone it has never been,

likely to be, questioned. The debated point in Pounder v. N. E. Rtf
To./ whether the plaintiff was entitte<l to such protertion as the com-
pany could afford when they had notice of the danger to which the
plaintiff was exposed in their train. Smith, L.J., does not touch, despite
the allusions to it by Lord Bsher, M.R.^

In Cobb V. G. W. Hy. Co.* in the House of Lords, the plaintiff's

argument seems to have laid stress on the circumstance that Pounder's
cage was relied on by judges in the ('ourts below as authority for the
decision in Cobb's rase, and reasoning from the unsoundnesH of that
decision it was sought to impugn the decision in C'o66'j* raae. Re-
ferring to this Lord Selborne said :

" '* How far they (Collins, J., ami
Smith, L.J.) may have considered it an authority to govern the case
before them, I cannot say ; but for my own part, if I thought it necessary
in the present case to consider the correctness of that decision, I doubt
whether I should be prepared to follow it. . . . I am unable at present
to see a distinction satisfactory to my own mind, between such a case
and that which the Master of the Rolls jaitly distinguished from the
present, when he said that (in this case) it ' was not alleged that the
plaintiff was being ill-used or assaulted in the train, and that the
fact being knowr to the defendants' servantf, they did not interfere

to prevent it.' " •

Pounder's case was very fully considered in the Canadian courts in

Blain v. Canadian Pacific Ry. Co.'' A passenger from motives of
private animosity savagely assaulted another passenger in one of the
defendants' trains. Requests to the company's officer to afford such
protection as was within his power were refubed, and two other dis-

tinct and subsequent assaults were made. The plaintiff brought hia

action in respect of the assaults. Falconbridge, C.J., charged the
jury * that the conductor " had the right to preserve ordoi on the ^rain
and '.f necessary to eject therefrom persons in a sta'.e of intoxication,

riotous or disorderly perstjns, or persons infringing the reasonable rules
of the company ; that such being his right, it was his duty to exercise
that right with reference to the comfort and safety of the passengers
under hia charge ; that he might enforce order and maintain peace in
his train with such force as he deemed necessary even to the ejection
of the unruly person ; that he was responsible only for the fair and
careful discharge of the duty cast upon him ; that it was not necessary
in order to fix liability on the defendants to find that the conductor
must have seen the assault ; that liability might arise if the person
who claimed to have been attacked brought home to the conductor
knowledge or the opportunity of knowing, that an inj ury was threatened
to a passenger, and that further trouble might be anticipated, or made
it apparent that the conductor could by prompt intervention have
prevented, or at any rate have mitigated, the second and third assaults."
" The law required nothing unreasonable, but the law did require that

the conductor should act reasonably." The jury found negligence
against the defendants and awarded damages in respect of the three

» 3 App. Caa. 103. a [18921 ' *4 B- 385.
f Thealhi8ionfitnf(tw5dcf'»fa«byLordEBher. M.R..are[l893| 1 Q. B. 4filand4fi;i,
* [1894] A. V. 41U. 8 L.e. 423.
« Lord Morria, however, said : " Ah at present adriRed I should not be dinpoxed

to diBHent from il. " i.e., I'ourukr v. A". E. Ry. Co. : [iSft4j A. C. 42ti.

J 5 Ont. L. B. 334 i 34 Can. S. a R. 74. * 5 Ont. L. B. 339.
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uaaultB. The verdict was upheld on appeal to the Court of Appeal
for Ontario.'

In the Supreme Court of Canada,' Medgewiuk, J., delivi'ring the In the
judgment of the Court, said :

" We an of opinion that the following '*"l'""n«

statement in 5 Am. & Eiig. Enoy. .W,!, embodies the correct rule upon S"j||,'
the question in controversy :

' Whenever a carrier through its agents
or servants knows or has the opportunity to know of the threatened
injury, or might reasonably have anticipated the hap|)ening of an
injury, and fails or neglects to take the proper means to prevent or
mitigate such injury, the carrier is liable.' " The decision in Pounder't
case was dissented from, and the judgments below were alBrmed

;

but as the defendants had no reason to anticipate the first assault
being made on the plaintiff, damages in renpect of that were not
recoverable, but they were in respect of the »flond and third as8ault,t.

The Privy Council was then moved to grant special leave to ajipcal '
.\|i|,ii,.,ti„„

but without success. Lord Davey, however, read out with approbation tn the Privy

the passage cited above from the American BncyclopEcdia as embodying ''"""''i'-

the correct principle. The fact that the danger impending is extra-
ordinary does not justify a railway company in inaction. If they have
not at hand the means of grappling effectually with the danger they are
not on that score entitled to refrain from using what means they have.*

Lord Hatherley, C, sums up the company's duty as to their passen- Lord Hathir
gers in Daniel v. Metropolitan Ry. Co. ;

> " They are bound to see that '"y- c . in

everything under their own control is in full and complete and proper tf'J^l^-^,
order. They are bound to see, also, if there be a certain and definite «,' "f^'

"

risk as to wluch they have any knowledge or can reasonably be supposed
to have any knowledge that it is suHiciently guarded against. For
instance, a trench may be dug across a road through no fault of theirs,
and in such a case they could not be held liable ; but if there is any
ground fur apprehending that extraordinary precaution is wanted,
they would be hable."

Alighting from or getting on a vehicle while in motion is in itself .41i8hting

an act of neutrtl complexion. The circumstances may show it to be '"»" <»

either negligent or careful.* Thus if, as appears to be the case in J^Sf °"u !',

some parts of America,' there is a practice for the drivers of horse-cars in motion. '

'

not to come to a full stop to take up or put down male passengers,
the act of getting on a car while in motion would not be such con-
tributory negligence as would disentitle the intending passenger to
recover ; neither, on the other hand, would the failure to stop and the
fall of the passenger be evidence of such negligence as would enable
him to recover.* Again, if the conductor directed or advised c

1 5 Ont. L. R. 334. a 34 Can. .S. U. R. 74, 70.
3 [1904J .\. C. 453. The fa<:t of the reading of the extract from the Encycloptedia

IS derived from the shorthand report pemfi me.
' Pilttbunj. *c. Ry. Co. v. Hinds, 53 Pft. St. 512 ; Lambkin v. S. K. Ry. Co. "'

Cnnadn. fi Apr). Cas. 352. 5 L. R. 5 H. L. 55.
6 UmiaviUe, *c. Rd. Co. V. Cmnk. 12 Am. St. R. 443.
7 Shearman and Redtield, Law of NefiJigence, g 519, citing Evammilte. *c. Rd Co.

V. Duncan, 28 Ind. 441, and Phillips v. RfMitftncr, *c. Rd. Co., 49 N. Y. 177, 1H2;
whore it is added, " hut should he make the attempt and fail fto get on the carl, and
then hang on, rnnning outside of the ear until he came in collision with a vehicle,
the case would he different; " hut the contrary was held in Oinnon v. Hatlfm Rd Co
.! Robertson (Sup. a. N. Y. ), 25.

s This was held hy the Queen's Bench Division in Baird v. South London Tramways
''o., 2 Times L, R. 756, on the ground that merely calling out the name of the place
where the car was going to stop was no invitation to the passenger to alight ; hut
.IMS overruled by IlaU v. L.j,doii Tnm^uya Co., 12 Times L. R. 611. At any rate.
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paflwnjter to get on or off a car while moving at a moderate pace, and
thr naHHpnger, artiriK on the advice, fell and was injured, the paBsenger

would not Im) diHcntitlud liy reason of is act.' And so in other

cases that may be put ; the mere act niay be indifferent, and the

complexion is put upon it by the circumstances.

In travelli.ig on a tramcar it is the duty of the passenger to place

himself in a safe position in that portion of the car set apart for passen-

gers. It is no excuse for his placing himself in an unsafe or unusual
position whiMi the unsufoness is known to the passenger that the

driver or the conductor does not dislodge him therefrom. Thus the

footboard of a car is not a proper place for passengers to ride on, and
obviously leiui safe than a seat msiae. If the passenger makes reason-

able ciforts to get inside the car, and fails to do so, and is in these

circumstances permitted to ride on the platform, he is not unlawfully

there ; as where the conductor takes his fare in that position when it is

impossible for him to get another place ; then in the event of injury

he can recover, but probably not before payment of his fare if he has
taken his place without the knowledge of the conductor.' A tram
company will be held liable for injury resulting from a drunken man
being allowed on the car by the conductor.' " What,*' sajrs Lord
Ashbourne, ('.,* "is the duty of the conductor when an intoxicated

man tries to force his way into a tramcar ? To keep him out. If he
tries to force his way whilst the tramcar is in motion—what is his duty ?

... Is it not his duty, avoiding reckless and intemperate action, to

use all fair efforts to keep him out ?
'*

Where the conductor of a street car, kicking at a boy trespassing

on the platform of a car caused him to jump off the car and fall before

another car, whereby he was injured, the company were held liable to

answer.^ What perhaps is more to the point is that in similar case they
would be held liable in England ; for it is not the violence of the act, nor
even the irregularity of it, which determines whether it is within the

scope of the servant's authority, but the motive which induces it

;

whether it was done with a view to advance the master's interest

it is Morae ovidi-nce to go to the jury. In Brigga v. Union Street Ry. Co., 148 Mass. 72.

12 Aid. Ut. R. 518, it was helil not negligence ao a matter of law to attempt to get on
a tramcar going at the rate of about mur miles an hour, even if it be known that the
driver had not seen the signal to stop. Seoanote to thf <"i"eaH(!it«dfromthp American
State Reports.

1 Shearman and Bedfield, Negligence, | 520; Filer v. New York CttUrtU Bd. Co.,

49 N. Y. 42. 59 N. Y 3.51, (i8 N. Y. 124 ; Penna^vania Rd. Co. v. KUgore, 32 Pa. St.

292 ; Burrows v. Erie Ry. Co., 63 N. Y. .'>ii6.

» Clark V. Eighth Atvnue Rd. Co., 38 \. Y. 135; CaldweU v. Murphy, I Duer
(Sup. Ct. N. Y.), 233, where a passenger was on the top of an omnibus where there
were seats for passengers provided ; Keith v. Pinkham, 43 Me. 501, 504, where it is said :

" It may be true that the plaintiff, by riding outside, incurred the peculiar risks, if

any there were, arisin" from his exposed situation. But that is oil. He did not
asKume those resulting irom the negligence of the defendant or those in his employ."
See also Camden and AUantie lid. Co. v. Hoooey, 99 Pa. St. 492.

a MKrgalroydv.BlackbumnndOverDaTvxnTramv!ayCo.,^Time»'L.R.^\; Iklany
V. Dublin United Tramway/i Co., 30 L. R. Ir. 725, ante, 146. As to what is an "

i pend-
ing danger " from a tram-engine, Dovming v, Birmingham and Midland T .ms, .")

Times L. R. 40. In Annand v. Aberdeen District Tramways Co. 17 Rettie, 808, a
tramway company was held liable for the negligence of the driver of a tramcar going
on, before a woman with a clothes-basket on the front of the car, and who was allowed
to have it there by the regulations of the company, had time to remove it.

» Ddany v. Dublin United TramwaysCo., 30 L. R. Ir. 743.
& MeCann v. Sixth Avenve Rd. Co., 117 N. Y. 605. 15 Am. St. R. 539. Cp. Biddl,-

V. Heslonmllt. Ac.''Ry. Co., 112 Pa. St. .'>5l. The contraot of carriage terminateH so

Boon as the passenger of bis own accord leave* the car ; Cenlrol By. Co. v. Ptaeock,

9 Am. St. R. 425.
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and wan within the rlaan of acts which might he done. The starting
of a rar while the passenger is alighting is primd facie evidenre o?
negligence.'

The duty of a tram-car driver is, so it is said in an American
case.' " to keep entire control of his team as far m practicable ; to
\te in a ponition to speedily apply the brake ; and to be vigilant in

observing the track, so as to enable him, as far as practicable, to
avoid inflicting injury upon others." But thid .ipef^ification must not
be taken as exhauMtive.

With regard to persons injured by an accident on a railway, the
Regulation of Railways Act, 1868,' makes two important prnvisiona.

The first,* which is rarely resorted to, enables the Board of Trade, upon
the application in writing of the company from whom compensation is

claimed, and the person claiming compensation if he is injured, or his

representatives if he is killed, to appoint an arbitrator who shall
determine the claim to compensation. The second,* which is con-
stantly made available, provides for the making an order that the
[Mjrson injured may be examined by a " duly qualified medical practi-

tioner named in the order and not being a witness on either side."
Outside this enactment there appears to be no power to order an
examination of a person injured* and whose injuries are the subject
of legal proceedings ; though the strong comment that a refusal to
submit to examination would elicit at the trial is a considerable safe-

guard against the want of such a power working prr.ctical injustice.

Passengers' Luggage.

The liability of common carriers of passengers for the luggage of
their passengers remains to be considered.

The law on this subject seems to have undergone a complete
revolution. In the earliest cases it was twice held by Holt, C.J., that
carriers of passengers were not liable for the luggage of their passengers,
unless a distinct price was paid for it.' Thesedecisions were proliably

due to the requirements of the mode of carriage in use in the time of

Holt, C.J."

In Rohinson v. Dunmore,* the result was different ; for there
Chambre, J., held that " if a man travel in a stage-coach and take his

portmanteau with him, though he has hia eye upon the portmanteau /

yet the carrier is not absolved from his responsibility, but will be liable

if the portmanteau be lost," which, says Willes, J., in TcUley v. G. W. Ry.
<'o.,"* " has been considered by eminent authorities to be in general

1 Biri::.*gktini Union Ry. Co. v. Hale, 24 Am. St. R. 748.
a Mnngam v. The Brooklyn Rd. Co., 38 N". Y. 45.->. 4f'.6.

3 3L&32Vict.c. 119. 4 Br9ec.2a. a Bysec.SS.
8 The English common law w exhaustively considered in Union Pacifie Ry. Co. v,

Ilol^ford, 141 U. a. (34 Davin) 250, where it is deciled that a Court of the United
Sutes caanot order a plaintiff in an action for injury to the person to Hubmit to a
^urttical examination before the trial. See also Alafama. Ac. Rd. Co r. HUl, 30 Am.
.^t. R. 65, where an examination was had.

^ Mid^etonv.Foic'tr, I Salk. 282, Vpaharf.v. Aidet, I Com. R. (K.B.)25. The other
'xtreme. where carriers weri; hold liable for a hand-bag left in a strept car, and which
they did not hold themselves out to carry, but which when left they had, under a
rt'iiuUtion, taken in charge, and without negligo.tce handed over to one not entitled
i3 rrccivc it, is iiiusirated by Morris v. Third Avenue Ry. Co., I Daly {N. Y.) 202.

" Per M-llish. L I., Cohen v. S. E. Ry. Co., 2 Ex. D. 268.
« 2 B. & P. 410. 10 L. R. C. P. 50.
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r, however, waa
.,.^.m, rniiiruci .„ carry .alely.' n,,i,|ea t|,i,, th^ f^.^ that a

paMieniiiT »•« hi« luKnagc liv no nioariH aritiira that ho haa undertaken

Ml."-'''
" ''"'•«'' '''"" 'I'rtain placea in loach travellinif it

would be imi»>..ihle to avoid wein« luwaKO el'lin'ly in the charm o(
the earner.' '^

By Ih.- lime that .tf«rr,wv.«. W «*. Co." wa« de(i<led ihe law had
changed eompU'lely round : for there riK-khurn, C.J., saya :

" The
law however w now tm) firndy settled to admit o( keinx .haken, that
the liability of common earriera in re«|xiia of artidea carried »» paasen-
gerj luduage u that of carriers of good? aa diatinguiahed from that of
carrien of paaaengera." ' In Cnhm v. S. E. «//. Co.* again, the Court
ot Ap|>eal (leclded that a paaaenger'a luggage ia "articles, goods or
things within the Railway and C'analTraflic Act, IW4.«

This liability fo- peraonal Irggage muat obviously he limited bv
some ascertainable bounds. Nearly all the railway companies in their
Acts have proviaiong limiting the wo ght and the bulk of the luggage
that they are comiwlled to carry : but within the limits thereby
marked out there have often occurred occasions ot controversy. These
are cited in the argument in Hiidttm v. Midland Rij. Co. • where the
iniiuiry was what is " ordinary luggage "—the words of the company's
private Act—of a firat-claas passenger who was, by the regulations of
the company, varying the wording of the company's private Act
allowed to carry '112 lbs. of personal luggage " free of charge " The
statute, says Lush, J.,' " speaks of ' ordinary luggage '

; it must have
been intended that the naasenger should be allowed to carry something
more than that which he renuires for his own personal use and con-
venience. The only definition I can think of, and one which is sufficient
for this ca«e, is, that the words of the statute describe a class of articles
which are ordinarily or usually carried by travellera as their luggage
That definition must also be taken to apply to the company's regulation
because, when the company were filing the description of goods for
which they would consider the passenger had paid the carriage when he
paid for his ticket, they must have had regard to the usual habits of
mankind, and to that description of goods which is usually carried by
passengers travelling." ' '

" V.f. Hanuil.al Ri. v. .SVi/l, 12 Wall. (U. H.) 2«2.

^^' (18711 L. R. (I Q. B. (112. Hlg ; m^a T. Rickdi,, XamgMion Co.. l.", Ont. Aii|i.

in r.^, "IT",'
' * ^.- v."- * f^ B- " 8. 676

;
IFi«.v,™. v. a. If. %. r.,.,

1? *•',"> T"" L.imer» Act. 1«30, «iiplie> to pnwngcni' luggnge ; I>i,h y S K J: rRy: Managing l'o„miUa. 17 Time. t. H. 651, Tfc «ri(o. [IBOOI P 161 (aiJliy
C»e»*ire/,i«MfbmFn.yto,, 23Tiim.iL. R. 580.

"tot., v.

' ?-'? " -•"• """"ling Sl^mrl y. L. i- S. W. Ku. €«.. 3 H. * (' 135
s 17*18 Vict. c. 31. H. 7. < I.,. R 4 O B 366 7 / / 11t\

K,:.
'„" wTc- tit " I- "i- ""r "

' " " « «'»^^' »">' '" -B*-' *'
"'o. V.

^ • n. , r
556. mcrchandiiM) for sale huH been held not " pergonal luiuaiie

'

m '"Phelf.y L. d,l). W. Ry. Co.. 19 C. B. N. S. 321. were deJS, and m2y ol J
elient carried by » solicitor. In Ihe argument are collected a number ot caaea debidinL'
what 1. and wfi.t i, not luggage, 19 C. B. N. S. 326. " That which one traveller,"
aaya trie, L.J m the la.t-c.ted oaie. 330, " would consider indispenaable would bedeemed .upcrfluous and unnecessary by another. But the generafhabits and wants
of mankind must bo taken to bo in the mind of the carrier when he receivea a paasenmr
for conveyance In ffad.loa v. Midland Ry. Co., L. R. 4 Q. B. 366. a spriiThorse :a quantity of BheolB. blanketa. and quilta, in .l/acrou. v. O. W. By. Co.. I, B 6 O BSIS

1
pencil skclchcs ot an artiat. in Myllcn y. Midland Ry. Co., 4 H. * N 815 • „

poaaonable quantity of took for a working watchmaker, A'oaaoa, i-e Rd Co' y
Morruon. .W Am. R. 2.12 ; an invalid chair. ?n (7»«„> t. /„ .(. ,V It' Su C» 7 Tiai.-
L. B. 4521 a bicycle in BrJa.a v. C. .V. Ry. Co., (1899] I Q. B. 243, wero'held not
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...y obligation to^ar^v .Xhllr """'"''
'
»'!«-'»'"h™ no—"l^"'

St'll, the tMt annlicabln in thn ,.-.„ „ir , ? .
'" """^ earned.

r^^^ti^io^'^E'EirFrv^^^^

be .uoh that he decliK carrr«nv Wha"^ '^r/k™ T^ P^'^^^y
be. awuming that thev are .,,Xi2ti

"''"*<'™' "'one terms may
P««nger., tLy are brdill"'

^'"""'^ ™mn.umeated to intending

-earner of goods for hire • th«f ;. L " "^
• ".'!' " " ™mmon

h^P^ni„gi„manyear.et;rthL\'roro^,r-^^

lagg^:™^tt";a^'tt^-™^^^^^^

baggage, the Court cannot ay down as inatt/.^ ,f l.^.i, ?^l "" «oo>i.„„ m.o
failure of the pa«o„ger UnasJdt„ disc o^thTvaue If huV'"'

'^''^ """''"•

a fraud upon the carrier which wUl defei^^^l righTirrel^v^^,^',**^^^
"

..a^d^n^i^ziXte'^jiT^^^^^^^^
But,

** * entrusted to a common carrier, rmtody .,f

/n Tlin tioc .
tho cirrier

tin, » . P"*»'"8" may Mercine control over the luiniBBe d„rin„ n,. '"W'S""!""
time of Its conveyance •

'"ggage aunng the „„t dillci in

'"' ""
' morrh indiw.

8 from the custody of the
(3) The luggage may not come into or

carrier in his capacity of carrier
These limitations we shall now consider in their order

tinil if S'co'nryre!"'^
"""" ™"'"" "^^ "«' >"*8age during the ;5^SS

k .» bwn rfwidnl to 1» or not to b« " CJT" '' *"''-'*25, to setting forth what •'«""

from tht rule.

(I) V • ;Hc

3 ElweU V. Grand Junrtwn Canal
3 RatlroadC - " '

VOL. ri.

Smit, 12 WaI1.7G.T) 262: RaUrnod r-^. t. f:

.'anrfion Canal Co., tiU.kW '

Fraloff. 100 U. S. (10 Otto) 24^

'o/o^, inn V. s.

xercises
cootrol.
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Letonitw In /^ Cmtrm v. /., cf .**. W, Rff. To./ the plaintiff, who had junt

i 'ii'*''
** l»n<l«* »t Sdnthaniptnn from (hf JorMpy lioat, am! who wan to b*

'*
"'

carrifd to London, wi-nt with a rhrmionwttr in hi* hiiml to a railway

rarriafip {(oiiiK to London, and unw the rhronomntpr to a jmrtfr of thfl

(Ifft^ndant, who thon, in thf pri'Mi-nc' of thp plaintiff. pUfwl it on the

M>at of thp carrin^i'. Itoth the portiT and thp plaintiff imnipdiatply

aft*'r thin l«»ft th« platform tojiPthpr. thp (wirtpr to attpiid to hii other

work and thp plaintiff to upp after thp n-Ht of hin luKgnno. Whpn thn

plaintiff rpturripd in a fpw minutptt (hr <'hronom*>tpr had ftimv. and waa
luiUmrnt i.f not rtpovpred. "It itt not." naid Coiklmrn. CJ.,' " Itprauw the
(Vkbiini,

artiflp that in part of tlip iii»»Hpnfipr'a ludgadp to bp convpypd with him
*

in, bv the joint t-onMpnt of thp paiwpn^pr and the rompany, placod in a

carriafip ••'th him that the company arp npcpwarily n'iPBHod from their

oblifiatin. t carry Bafi'ly. Nothinii rouUI bp morp imonvenipnt than

that thp prai'ticp'of plaVinjt umall artic-li-s, whidi it in tonvpnipnt to

the panRpn^rr to hiivp with him in thp carriaKP in which he iti about to

ridp, dhould Im- diH(r)ntimiPii ; an<l if the company wph', from the mere

fact of aiticlpN of thin dcncription iM'inn placed in a carrinRP with a

paaaenger, to l»p at once rplievpd from the obligatiiin of Hafcly carrying

such artirlea, it would follow that no one who ban )M'ca»ion to leave

the carria^^ temporarily woidd bo able to have them with him with

any degret of naft'ty. 1 cannot think, therefore, we ought to romo

to any corcluitiim, which would relieve the company under Ruch cir-

cumKtancea from the obligation, as carriers, to carry the luggage

Bafpty, which, for general convenience, ought certainly to attach to

them. 1 cannot help thinking, thpreforp. we ought to require very

special circumRtancPB indeed, and circumatances leading irrcBiitibly to

the conclusion that the passenger takes such personal control and

charge of his luggage as to altogether give up all hold upon the company,

before we can say that the company, as common carriers, would not

be liable in the event of the loss.
'

Coiwidcn-J. The expressions here made use of are very strong, but it must be

borne in mind that they proceed on an assumption of fact that the

passenger has not so acted as to rehase the railway company ; and

that the railway company has been guilty of negligence, while owing

a duty to the plaintiff in respec*. of the supervision and care, as

contradistinguished from the conveyance of his luggage. On these

assumptions the la^. is unquestionable ; and the rule that Cockburn.

f'. J., lays down, that the oniw of proving a discharge from the duty as

common carriers should lie strongly upon the carrier, is founded in

sound sense and right principle. Whether the facts to which the

principle was applied in this case were facts which warranted the

inference is another and more doubtful matter ; but it must be re-

membered, -.1 criticising the case, that the postulate for the right

understanding of it is. that the porter had been guilty of a negligent

act, which, in the circumstances supposed—of the passenger still

holding the company to a portion at least of their duty of supervision-

fixed them with liability.

TaUtj/y. Talley v. O. W. Rff. Co.' presents very similar facta, but with the

0, W. xjf. Co. omission of the one fact of want of due diligence on the part of the

defendants or their servants, and the additional finding of negligence

t L. K. i Q. II. r.t. Luich '

Co. y. Jrttnfx, L. R. H Ch. :;4I.

> L. R. ly. B. 50.

. S. E. Ry. Co., 34 L. T. (N. H.) 134 ; L. d^ S. W. By.

3 L.R.6C.P.44.
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on IliB part of thf> plaintiff ; whirli, a« i<<|>lainml l>y Will.'a .1 '

.ouM not arcupatfiv l« rallnl conlrihiitorv nonliK-nr.., "
all lh'«

n^glig.nt« havinn rtowwl from one Koune, vi«.. ih« r.miliirt of tha
|>ai)a4*nKPr.

Th« plaintiff, « jHUWMKrr liy tliit ilnfi.ndanta' railway, hail hi«K,..i.
|«.rtniant..au put into the Minn. carriaK.' with him. At a >iiitahl.' imint
in bl« journey h,. l,ft .hi. ..rriaRP (or r..(r™l,ni«,t,. Vp„n returning

.k ?>
"

.
'"' '" ""' "" ' ""'"K". ">"l iompl..(«l lii. j.iurnev in

another On ul>i.»|ueiilly rejoining pomeiwion of hia portm.inteaii
he louml that a portion of it»rontentii)i«inH.en«tol,.n. Will..« .1 ,m »i r.ilelivenng the judgment of thr Common Plea», iliil not apiHvir to think ju.I8m...„i.

'

the complexion of the facta, where luggage i, plaiml in a larriage with
u panaenger, warrantwl the inference that Cockl.iirii, C..)., ,|r.w from
them in_/.,<- ( „,i(«,r', „,„., • h j, „l,vi„„„ at lea«t that with rcKixTt t,i
iirtlclea aaya he,» " which are not put in the uiiual lilggugc van, aiul
(. winch the entire control ia not given to the carrier, liut which are
placed in the carriage in which the paaacnger traveU, „, IhU he and mU
III, cimpamj i trn-anlt hai de facto llir rnlirr cnnlml o/ Ihrm irhiUt Ihr.mmwjr ,1 moving, the amount of care and diligence reaaonnlily neceaaary
for their aafe conveyance i«, in fact, conaiderahly miHlifled hy the
I inunwtance of their heiiig during that part of the journey in wh ch
he paaaenger might, under ordinary circumatancen, ho expcctc to

lie III the carriage ii,tcnde<l hy both parties to bo under hia per al
majjcrtlon and care."

"^

The terma in which thia ia oxprc>«.,l seem chosen with reference to l>i.u,.,.rtu i imteur iam, and in order to cover the expressions there used, while
taking a view not perfectly coincident \ Hh the view there taken The
decision in U Coplrur! aue involved a duty on th3 part of the company
to protect the ppm«,rty till the passenger took charge of the gooda in
the place he had chosen for them. Willes, J., is content to assume that
this IS so

; though why it should be so may be (apart from a decision
o lie noted presently) a difficult matter to explain. The distinction

lie takes is that, in TnlUi/n erne, if the passenger kept the portmanteau
to Ko with him, he was not excused (there being no negligence on the
railway a part) if he did not go with it. And having ocupied his seat
lor a part of the journey, there was no act on the company's part
inlirfering with his occupancy all through, and no resumption of a
carrier a responsibility over his luggage. As he had chosen to remove
liiB «oods from the Bole charge of the company as comm jn carriers, and,
to place them in a situation he himself had selected, and had then
unreasonably left them, some act of negligence on the part of the com-
paiiv must be shown to make them liable (admitting a still existent duty
on their part in conjunction with the owner) ; instead of which there
was only negligence on the plaintiff's part.

In Hergheim v. G. E. Ry. Co.' it was urged upon the Court that where «, M„™ y
lusijage 18 taken into a carriage with a passenger, the company must « *'. *» c„.
beliable on their contract for loss occurring while the owner is reason-
ably absent from the carriage at stations during the journey ; as the
contract must be regarded as a contract of insurance, with an exception
in lavnur of a lesser liability, while the train is in motion and the ownerm t No carriage has some nharge of the gooda. The view of the Court of
A|i|.>«. was thus expressed by Cotton, L.,J. : ' " The company under- .lurtgmontot
laKc to carry the passenger

; they equally undertake to carry his ^W". LJ-
' '' "2- > i.t. 61. 1 3 C. P. D. 221. 1 Le. 225.



1002 NEGLIGENCE IN LAW. [book v.

a. W. Ry. Co.

V. Buncii.

Bergheim v.

a. E. Ry. Co.
(liHciiBHediii

0. W. Rf/. Co.

v. Bunch.

Difference

between the
TiewH taken
in the two
CftHCS,

Examined.

Ocinionn of

Lord Haltt-

bury, C, and
Lord
Mai'naghten
said by them
to be based
on the view
ofWiliea.J.,
in Tatliyy.
a. W. Ry. Co.

luggage or goods, which, with their consent, are placed with him in the

carriage in which he is ; and they are not gratuitous bailees of those

goods, as they receive them into their carriages in consideration of the
passenger paying his fare. The company therefore must, according to

ordinary principles, be hold liable in respect of those goods as bailees

for hire and contractors to carry, and therefore liable for loss or injury

caused by negligence, but not otherwise ; the company have, in tact,

the same liability with respect to th< - carriage of those goods as they
have with respect to the carriage of the passenger himself." *

Bergheirn's case was the subject of discussion in G. W. Ry. Co. v.

Bunch ;
' and though the decision in no way necessarily involves the

considering of the pomt decided there, yet expressions of Lord Halsbury,
C, and Lords Watson, Herschell, and Macnaghten will certainly be
taken as overruling Bergheim'a case.

In Bergheim v. 0. E. Ry. Co.^ the Court of Appeal decided that

where a passenger takes lujgage into a railway carriage to be conveyed
with him, he thereby releases the railway company from their position

of insurers as common carriers, and leaves them liable in respect of the

luggage BO conveyed to the same extent that they are liable to the

f)a88enger himself for his own safe conveyance—that is, they are not
iable except in respect of negligence.

In G. W. Py. Co. v. Bunch * the principle laid down is that, where
a passenger takes luggage into a railway carriage to be conveyed with
him, the contract of the railway company with him as common carriers

in regard to the conveyance of the luggage is modified only to the

extent that, if loss happens by reason of want of care on the part of the

passenger himself, who has taken within his own immediate control

the goods which are lost, the contract of the railway company as

insurers does not apply to that loss.

The difference between these views is—the Court of Appeal
charges the railway company in those circumstances only where wiey
have been guilty of negligence ; the House of Lords extends the

obligation to all cases where the passenger has not been guilty of

negligence.

For their doctrine the Lord Chancellor and Lord Macnaghten in the

House of Lords vouch the authority of Willes, J., delivering the judg-

ment of the Court of Common Pleas in Talley v. G. W. Ry. Co.* " I

prefer," says Lord Macnaghten,' " the view expressed by Willes, J.,

m TaJley v. G. W. Ry. Co." " In Bergheim v. G. E. Ry. Co.,''* says

Lord Halsbury, C, " the Court of Appeal, commenting upon the case

of Talky v. G. W. Ry. Co., do not, I think, quite accurately represent

the judgment of the Court of Common Pleas, In Talley v. G. W. Ry.

Co., that judgment expressly assumes the general liability of the

company as common carriers, but that the general liability was modified

by the implied condition that the passenger should use reasonab!''

care." ' It will be observed that this statement of the effect of Talley n

case by no means supports the proposition for which it is vouched. That
proposition is " that a railway company, in accepting a passenger's

1 Cp. per Pollock, C.B., SUwart v. L. * N. W. Ry. Co., 3 H. & C. 139. See as t.i

this ease, ante, 961.
3 13 App. Cm. 31. 3 3C. P. D. 221.
4 L. R. 6 C. P. 44. The four reports of the judgment are practicaliy identitiil,

L.R.6C. P.44; 40L.J. C. P. fl; 23L. T. (K. S.) 413; i6W.R. 164.
ft 13 App. Cm. 57.

» 13 App. Caa. 42.

• 3 C. P. D. 221,
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luggage for carriage in a passenger train and in the carriage with the
passenger himself, do enter into a contract as common carriers, modified
only to the extent that, if loss happens by reason of want of care of the
passenger, ' the company is not liable. That is, the company is
liable except m one eyenth-the negligence of the passenger. The proofLord Halsbury, C., gives, is that " the general liability of the company
as common carriers

. . was modified by the implied condition that
the passenger should use reasonable care." That is, the company is
generally liable

;
but OMe-not necessarily the only-condition that

exonerates them is "that the passenger should use reasonable care
"

So much, then, for what Willes, J., is assumed to say

™.»"' J'^''!™'
'

"^T'
""' '^*™ "'° "•«"=" t" ''^ dealt with as Opmi„„matter of inference

;
he expresses his opinion on the point directly ' "'""Uy

After stating various circumstances in which the negligence of the '.X"",^ '''

passenger would discharge the railway company, he says • " " There
'

IS great force in the argument that where articles are placed, with the
assent of the passenger, in the same carriage with him, and so in fact
remain in his own control and possession, the wide liability of thecommon carrier, which is founded on the baUment of the goods to him
and lus being entrusted with the entire possession of them, should not
attoch, because the reasons which are the foundation of the liability
•lo not exist. In such cases, the obligation to take reasonable care seems
>uUuraUyto arise so that when loss occurred it would fall on the companu
only M the case of negligence in some part of the duty which pertained to
inem. The judgment in which this passage occurs was apparently a
written one, since with the exception of an occasional change from the
uehnite to the indefinite article all the reports of it are absolutely at
one. It IS somewhat hard then on Willes, J., that, when his only
expression of opimon is that where goods are not in the "entire
possession of the railway company loss " would fall on the company
only in the case of negligence " on their part, he should be cited as the
authority for a doctrine that the company is liable in any event unless
the passenger is guilty of negligence.'

Lord Watson and Lord Herschell take different ground. The L pd
lormer, after quoting the passage from the judgment of Cotton, L.J. W,i»„n'»

.

.

' aiij Lord
Hcr«-hcll'.' "Ap.P- ""• «• > L R 6 0. P. 51. J i e 52

• Thi. II th« Ticw taken in Whilneu " PuUman Pdaet Car Co., 143 Ma««. 2« opini™*

^h'^i' r ^'».f"r^
»!«' *"*r» S0UJ<T» Rd. Co., 125 M«™. 54 where Berjjei,,

V. O. A. «y. Co. 18 cited with approbation.

ml TJS T°-T "*."'^ '" 'h ?""" °' Common Ploaa on the 23rd and 24th Juno,
1870. and the judgment wa, not delivered tillthe 1 1th November foUowinc.

rn„^r, i^ 'ilTV " t'"' .""''.S!'^'
"• '°"°"" "'""^^ '"'^"7 <>"> beifi-noto of the

«,TV; r B^'^o"."'",";.-
The head-note in the Law Journal Report (O. W.

f'.Wh i

"""; *? 1' ' u \^> '• "l»°l»««ly i"eon»i.t«nt with it. and i, in 'aoeord

r. r?ioJ ofTh^h J^ r- ^'.!:\'^'"i, " -^I'P-"' " *'!'»«•"•• »"«• The material
l.irtion of the head-note in the Law Rr,K>rt. ia aa follow! : " When a pauenitcr's
1, sgago I. at his requejt placed bj; a railway company', airvants in the Carriage in
.111. h he 1. travelling, the company'. contrMt to carry it .afcly i. .ubiect to an imnli,.d™nailion that the pa.mingor tulie. ordinary care o( it, and if hi. negligence cau.ii it.
|..« the comnany are not rc.pon.ihle." The corresponding passage in the head-note

1. the Law Journal i. : The liahilityof common carrier, to imiiSe the safe delivery

r. ,tT^„,f- T """'', '° ' ''''"'y e°»pany in reapect of pasaeiigers' luggage which
1. not put in the usual luggage van under the entire control of the company, but i.
il«cod m the carnage with the paasenger and under his own control. With resist
to luggage so placed, the obligation of the railway company i« only to take reaaoii'iblecan 01 it^ and consequently the company will not be responsible for it. lo.. unleu
, "',"""' °y '"»" «gbKei„-«." Wiiether. after B«ac*'s caie, the head-note in Ihouiw Journal represents the correct view of the law i. more doubtful than whether itcorrectly repreants Willes, J.'s, opinion, which it purports lo .ummarisc
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already cited, and commenting on it, nays : ' " However that may be,
I prefer the principle which appears to me to have been adopted in
Richards v. L B. & S. C. Ry. Co. » and Butcher v. L. d S. W. %. Co.^
I think the contract ought to be regarded as one of common carriage,
subject to this modification, that, in respect of his interference with
their exclusive control of his luggage, the company are not liable for

any loss or injury occurring during its transit, to which the act or
default of the passenger has been contributory." And Lord Herschell *

is " disposed to agree with my noble and learned friends in preferring
the view of this duty to be derived " from the cases cited by Lord
Watson.

The first of these is Richards v. L. B. <& S. C. Ry. Co.^ Plaintiff's

wife became a passenger on the defendants' railway, taking with her in
the carriage various articles of luggage, amongst others a dressing-case.
that was put under the seat. On arriving at the terminus, the maid
was about to remove them to the coach, when some porters of the
company desired her not to trouble heraelf, as they would see to the
I"g8-*g6- The dressing-case was subsequently lost^ for which loss the
company were held liable. Wilde, C.J., said :

« "On the part of the
defendants it is contended that the goods were carried. But the
allegation is, that they (the goods) were received by the company to be
carried and conveyed and delivered at the terminus in London, and
they were not delivered. I think it was clearly established that the
dressing-case was delivered to the company. ' " The fact of the
dressing-case having been placed under the seat of the carriage, and so
under the more immediate control and inspection of the passenger, in

my opinion makes no difference." The duty of the company was not
only to carry the goods, but to deliver them. The fact that the
passenger had the goods with him during the carriage did not render
the duty to deliver any the less. As was said by Cresswell, J.

:

"

" They [the company] could not be said to have fulfilled their con-
tract without delivery ; and, if it was the usual course to deliver
the luggage of passengers at a particular part of the platform,
that was the sort of delivery the defendants took upon themselves
to make,"

No expression goes further than to affirm that, assuming the
passenger to have taken upon himself responsibility in the carriage, the
obligation of the company was resumed when the period came for

performance of that portion of the contract that related to delivery.
In any event there was default on the part of the company.'

The other case is Butcher v. L. dt S, W. Ry. Co.'* The facts an-
only distinguishable from Richards's case in this, that the plaintiff

retained a carpet-bag in his own possession, and alighted from tht;

carriage with the bag in his hand ; whereas Mrs. Richards never per-
sonally interfered with the missing article. The bag was subsequently
taken from his hand by a person wearing the ordinary dress of a porter.
and lost. Jervis, C.J., in giving judgment for the plaintiff, said :

"

1 13 App. faa. 48. a 7 c. B. 839. 3 16 C. B. 13.
* 13 App. Oas. 55. His Lordahip, however, preface« thin Mtatement with \U-

qualifying words :
" although it ih not necessary in thin vtwe to determine what is thr

nature of the duty devolving upon a railway coinpuny in reH[)ect of luggage carried, or
intended to be earned, in the same carria^^e with the paHBenger."

4 7 0. B, S3y. /,.e. 86H.
' i,.c. «i'»9; alHosecper WilliamK, J.,8(ll.

" '« (^ B. 13. » L.C 22.
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" The case of Richards v. L. B. & S. Co. Rij. Co. establishes that, though Judsmmt oj
not in express terms engrafted into it, it is a part of the contract ofa ^'""•- '^••'•

railway company with its passengers, that their luggage shall be
delivered at the end of the journey by the porters or servants of the
company into the carriages or other means of conveyance of the
passengers from the station. Parties may, however, if they choose,
agree to accept a delivery short of such ordinary delivery ; and it is
possible the facts here might have warranted the inference of a deUvery
short of that which I have referred to. But that would be a question
for the jury." The judgments of Cresswell, Williams, and Crowder, JJ.
—went on the ground that the duty of the company was " to convey
It [the luggage] from the railway carriage to a cab, if required to do
so "

;
' that they were required to do so, failed, and so were rendered

liable.

In both cases it is to be observed there was default in the company
; Co„,ider«iioii

while in both the goods lost were expressly left to the company to fulfil o( the ewe.,
their duty of delivery with regard to them. It is a somewhat unusual
stretch of reasoning to argue from cases of negligence to one where there
IS no negligence

; from cases of actual remissness in duty to a case of
implied remissness

; from the assertion of the principle that, where
there is positive evidence that a passenger entrusts hia goods to a
railway company, in whose charge they ought to be when the loss
occurs, the liability is that of a common carrier ; to the assertion of a
principle that where there is positive evidence that the passenger has
taken goods under his own care, the liability of the company is that of
a common carrier, unless and until they can affix the imputation of
negligence on the passenger, and when no act has been done notifying
the company of a change of intention, or even when there has been no
change of intention.

The results of our examination, then, show that the decision in Ro«ult.

Bergheim v. G. E. Rij. Co. is not in conflict with the previous decisions,
or with the dicta of the judges giving those decisions, and cited by the
Law Lords in the House of Lords in G. W. Ry. Co. v. Bunch ; though
the decision of Bergheim v. G. E. Ry. Co. is certainly inconsistent with
expressions used in the judgments in Le Conleur v. L. ti S. W. Ry. Co.,"
which case, strangely enough, was neither cited in argument nor in the
speeches in Bunch's case. The expression of opinion against the rule
laid down in Bergheim v. G. E. Ry. Co. by the mujority in the House
of Lords in Bmtch's case was so distinct that the rule there indicated will
have to be followed by all Courts other than the House of Lords. Yet
as the rule indicated is not necessary for the actual decision of Bmwh's
case the House of Lords itself is not precluded from reconsidering the
<luestion of principle when a case raising the question comes before
them.^

1 L.C. 23. 2.1 a L. R. 1 Q. B. .M.
3 In loitMt'iWc, .fcc. Rd. Co. v. K/UunbcT<Jcr, 157 Am. R. 232. 234, li Nlcci»inK-c-ir oaap.

It IS Haid to be " well settled, and that in accord with the nature of the contra<-t that
till reasonable liberality is allowed to the passenger in control of his luKj(iige for the
liiiriHj.He of its use uiMn the journey witliout releasing the carrier from his obligation
lo see to Its safety. Kspecially would this be true as to the chaructcr of luggage
Involved in this case, a valise containing clothing for use on the journey." But there
the plaintiff, so far from taking charge of his luggage, " gave his satchel or valise to
the porter of the sleeper on entering the ear." And this is the ground on which the
ciiio IS declared by Thuyer. J., in ifficiav. Baliimnrf. Ed. Cn., m Am. R. «;lft a., " not
1.1 lie, in conHiet " with a whole list of cases which he cites. The law in America ii
f-l.ilcd in the head-note to Illinois C<:nlral Rd. Co. v. Handy. .W Am. R. 84tl, as follows :

" If a passenger on a sleeping car leaves his money in the car on leaving the car without
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In the American Courts Bfrt/hfinCa case is quoted with approbation.^
'?• j"""'"'

. (2) The luggage claimed to be conveyed may be of a different

not oSry" "•>»«'«*" l">m ordinary or personal luggage.
, 1 The law, as fixed by the carrier's private Act of Pariiament—if the

carrier is a railway company, as now most frequently happens—is that
the passenger is allowed to take with him a certain specified amount of
luggage free. If he has more a payment is to be made, which is fixed
by scale.

The liabilities of the carrier for goods lost that have been carried
as personal luggage, but which are not so in fact, has been the matter
principally mooted, and the general effect of the decisions is that since
they are carried in fraud of the company no duty arises with regard to
them, save only to refrain from wilful or wanton damage.

The first case to note is 0. \. Ry. Co. v. Shepherd,' an appeal from
a county court heard before Parke and Piatt, BB. Plaintiff and his
wife were third-class passengers on the defendants' railway, and
brought with them, along with other luggage, two paper parcels which
contained merchaadise. The porters of the company did not inter-
fere in any way. The plaintiff and his wife themselves deposited the
Sarcels in the carriage and took charge of them. A collision occurring
uring the journey, the plaintiff and his wife were both much hurt,

and, u^on being assisted into another train to continue their journey,
the plaintiff asked one of the porters about the luggage, who told him
not to make himself uneasy, it would be all'right. The merchandise,
however, was lost. The Court gave judgment for the company.
In this case." said Pnrko R " " there being no special contract, the

r ptTHiinal

luggiigr.

Point rniied
by tho cases

a. S. ft,. Co.

y.Shtpktrd.

Duty of tie " In this case," said Parke, B.,'

SSKby "ief«"<lants were bound to carry the plaintiff and his luggage, which
Parkj, B. ^^m, according to the true modem doctrine on the subject, comprises

clothing and such articles as a traveller usually carries with him for
his personal convenience

; perhaps even a small present or a book
for the journey might be included in the term. . . . Now, if the plaintiff
had carried these articles [124 dozen of ivory handles, inter alia]
exposed, or had packed them in th- shape of merchandise, so that the
company might have known what they were, and they had chosen
to treat them ai personal luggage, and carry them without demanding
any extra remuneration, they would have been responsible for the loss.

. . .
If, indeed, they had notice, or might have suspected from the mode

in which the parcels were packed, thlt they did not contain personal
luggage, then they ought to have objected to carry them ; but the
case finds that they had no notice of what the packages contained.
Whether this was done for any fraudulent purpose it is not necessary
to inquire

;
because, even if there was no fraudulent intent, the plaintiff

has so conducted himself that the company were not aware that he
the knowledge of the company, and it is stolen by some one not employed by the
comnanj^, if the company has kept a reasonable guard and watch it is not liable f»ir
the loss. Ami Una not upon the ground of the negligence of the r~ -enacr, but of
the absence of negligence in the company. See an article on Buneh', uue in the Court
of Appeal in L. Q. R. (I8g8) vol. ii. M9, with a note on the foreign law, the author ol
which seems doubtful of the pdiey of the dooiaion on the point discussed in the text
(see at 479).

I Besides in the Massachusetts decisions before noted, untv, 1003, n. «, the rule ill

i otfei/ a mat as understood in Bergheim'a etue has been adopted in Pennsylvania •

^m«riai« Slcavuhtp Vo. v. Bryan, 83 Pa. St. 446. In his huge magazine of decision.

LJ.TP""" ''?"' V' """ '° '"• "o'ic"! .B««e*'» mse. He adopts ToUt<i'a am,
i 3442, but not the gloss of the slovenly headnote in the Law Reports.

^
(1852) 8 Ei. SO. Cp. CwKict v. i. J, S. W. By. Co., 7 TimesT R. 462.
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WM not carrying luggage, and therefore the Iom must be borne bv
aim. '

The effect of the rule thus laid down was much considered in the

^h b"* r!,**?? ": ^"'"' ?'^ «"%»'"" %. Co.' The plaintiff,
with knowledge that no merchandise was allowed as lugeage took abox of merchandise in the carriage with him when travelling by the
defendants line Dunng the journey a guard demanded and toiok it

Ti.°t'^i.'?, 'i*,'?''^'
'"" """ "' *'"' n">'P»ny-8 servants stole it

tne insh Court of Common Pleas gave judgment f.ir the plaintiff. The
Exchequer Chamber were equally divided. On the one hand, the
case of (J. AT. Ry. Co v. Shepherd was considered in point ; on the
other hand, it was distinguished, because the decision of Parke B
was not that the company had no notice, but that the plaintiff 'had
so conducted himself that the company were not aware of the nature of
the articles

;
while in the case before the Court " the nature of the

article'; was patent
; fraud and concealment on the part of the plaintiff

IS negatived, and the avoidance of the contract is pressed, to the extent
not merely of the liability for the mode of performing it, but in lolo
and to the extent of transferring property." '

In the House of Lords, the judges being consulted, judgment was
unammously given for the defendant, the plaintiff in error, Lord West-
bury C, summing up his remarks as follows :' "In substance
therefore, it comes to this, that the plaintiff intended to have the goods
earned in the carnage with him and ercape the obligation of the
paying for their carriage as merchandise, and, under those circum-
stances, there could not exist, in law or ir ^ason, any contract whatever
between the plaintiff and the company touching those goods, upon the
breach or m default of the performance of which contract the plaintiff
could have a nght against the company

; and I think that any man
of ordinary understanding would have had no difficulty whatever in
disposing of the case if the plaintiff had apoeared in court to urge his
claim, and the Court had addressed to him the question ' For what do
you claim against the company ? ' ' I claim for certain goods I took
with me as passenger in the railway carriage.' Had the question been
put to him, Did you know the rule of the company ? ' he would have
been obliged to answer, ' I did know that rule.' ' Is it possible then

'

thejudge would answer, ' that you can claim against a company for
goods which you took into the carriage of the company in violation of
the rale which you knew they had established, and which their servants
were bound to observe ? ' "

While Keys v. Belfasl and Balhjmem Ry. Co. was going through
he courts JMl y. L. & N. W. Ry. Co.' was decided by the Common

1 leas on tue authority of the G. N. Ry. Co. v. Shepherd.^ The plaintiff's
rontentlon was that a contract for hire over and beyond what was paid
tor the conveyance of himself and his personal luggage must be implied
trom the fact that the porter in the employ of the company must have

a Per Fitzgerald. B., U Ir. C. L. R. 157.

-o' 1^^^ quotation u from the Law Timea Ruport, 4 L. T. (X. S ) 844 la o M I ('

|..3. the report of the Lord Chancellor'^ opiaiJ^Btops at the «.« enct*. " the-Sa^t^ffou d have a right against the comp.my." ^he comlusion of the p^sa^e i« represented

eLl' „':S*f°''' ;J
The plaintirf ought to know that there carbe Lt oTop SSentertained upon the merits and substance of the case " "fi'"""

* (18611 10 0. B.N, a 164.
<i M Ex. 30.

AVya V.

Bflfful and
Hn'/vm-nn
Ry.Co.

Opinion of

the Lord
Chnniiellor

(\V'e«tbury).

CahUlv.
L. d- N. W.
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theeiiNeout
of a. .V. Ry.
Co. V.

Shepherd.



1808 NEOUGENCE IN LAW. [book v.

Met by
Willw. J.

WboM view
wan alHrmed
in the
Exchequer
Ch«mb»r.

The Uw an

now Mttled.

QiiPHtion of

notice more
fully con-

sidered in the
American
casea.

Hannibal
Sd.v.
Swift.

Shmanv.
a. W. By. Co.

Men, from the axternal appearance of the package (which had the word
" Glass " painted on the lid of the box), that the package contained

goods other than personal luggage. To this Willes, J., replied :

*

It is impossible to infer that the porter did ui could make any such

contract so as to bind the company. I think that would be pushing to

an absurdity the rule that a principal is bound by the acts oi his agent

within the scope of his ordinary employment.'* The decision was
affirmed by the Exchequer Chamber,* where Cockbum, C.J., delivering

the judgment of the Court, said :
" That which was ttaid ^ by Parke, B.,

in The 0. N. Ry. Co. v. Shepherd, is in perfect conformity with the

view which we now take of the question."

The law is accordingly now settled that if a passenger, who knows,

or ought to know, that he is only entitled to take his ordinary pf>rsonal

luggage free of charge, chooses to carry with him merchandise for

which the company are entitled to make a charge and abstains from
givii^; notice of^the fact, the company are not liable to compensate him
in respect of loss or injury ; but if the company choose to take mer-

chandise as ordinary luggage, it is not competent to them, in the event

of a loss, to claim exemption from liability on the ground that the loss

is of merchandise and not of ordinary luggage. To constitute notice by
which the railway company's rights are waived, notice to a porter is not

sufficient.* The circumetances must be such As to show notice to some
one in sufficient authority to affect the course of the company's business.

This last point has been more fully considered in the American than

in the English cases. Thus, in Hannibal Rd. v. Swift * the rule laid

down is :
'* Where a railroad company receives for transportation, in

cars which accompany its passenger trains, property of this character

[statuary, pictures, &c.] in relation to which no fraud or concealment is

practised or attempted upon its employes, it must be considered to

assume with reference to it the liability of common carriers of mer-

chandise." " If property offered with the passenger is not represented

to be baggage, and it is not so packed as to assume that appearance,

and it is received for transportation on the passenger train, there is no

reason why the carrier shall not be held equally responsible for its safe

conveyance as if it were placed on the freight tram, as undoubtedly

he can make the same charge for its carriage."

The question of what is notice that goods are not personal luggage

was raised in Sloinan v. G. W. Ry. Co. (of New York) ;
' where a lad

of eighteen had two large trunks filled with samples, different from

ordinary tibvelling trunks, and had a valise for his personal baggage.

He delivered the trunks to a baggage-master, and, when asked where

he wanted them checked to, rephed that he did not then know, as he

had sent a despatch to a customer at F. to know if he wanted any
goods ; if not, be wanted them to go to K., where he expected to meet

some customers. Soon after, he had them checked to R., paying two

dollars, and receiving a receipt ticket for them, headed, ' Receipt

ticket for extra baggage." They were not weighed, and no evidento

was given as to any regulation of the company in reference to charging'

extra compensation for passengers' luggag . The jury found there

the company had notice. On appeal the Court of Appeals held there

1 IOC. B.N. S. at 175.
i 13 C. B. N. ij. 8i8,disiiDKUishcd WUkinsonv. Lanc^. iL Y. Ry. Co.{\^~i\ 2 K. H.

222. 3 Referring to the patiHage i|uoted ante, 1001!.

* Per Willea. J., 10 C. B. N. S 176.

fi 12 WuU. (U. S.) 273. 8 67 ' Y. 208.
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™ evidence warranting the finding. The conjunction of fact, here Dl.tl,».i™e.«t.ng ha. never been .und in an Engli»h caw, vi,., fimt, the delivery KiS.
"

to a baggage-niaater -niort probably the officer authorised to make """•"

VhiFZ^'
»."«ngement»

; Mcomlly, the appearance of the package.
;thirdly, a distinct statement of the p.irpo«. tor which they iere beingearned

;
fourthly, an extra charge made not referable to exce., of

Jn a MaseachuHetts ca8e-B;«»>«»(fc v. FilMurij Ri. Co.'-ike H'.^m ,
ilivered certain bundles as his iiersonal luggage ruMun

; M. Co.

plaintiil offered and del
which th " baggage-maater " spoke about atThe'time" aa contii'ninK
merchanu.»e, yet gave him chects for them, a. he was bound to do fo?personal baggage of passengers. The Court, following the English
decisions, held that the plaintiff could not recover for ?he loss, since

thr'hS !;
*

'f
''"'* *'".'

*''f
Wgage-master knew or supposed

.r.^11 r M "'""*'l'i
"»"-<^'«'"'i«e. or that other passengers had

M^L ^^
.i T°f^ ""' "?"»"* *' J'"}' '" «"-ii"8 that thedefendant agreed to transport the plaintiff's merchandise, or became

lable therefor as a common carrier." This decision warrants the
inference that, in America at least, knowledge and acquiescenceby the responsible officer is not sufficient to raise the presumption
of a contract, apart from contractual words or a payment or arringe-
raent, from which a contract can " more proba&y be implied than

cariv
?'''^>8«''«';.'"»3; ""t come into or pass from the custody of the (3) When,

^t capacity of carrier.
^

iC po««.-
The distinction between the cases where a railway company holds 'Zi'

'°

orStheZr ™';'"''"' '"'' *'"'« it holds luggagc^in the^ran,it to ^I'^Lor from the train and preparatory to delivery to the passenger, is plain ">»» "»'»'

d!"!^,^ tl ''f" r^}<^r*' ftere are, however, question, of Tl"- .

L,l , n "
u

'' ""«''«<•».' a delivery to the company's holding.,
servants of luggage wasshown, but no bookingof the luggage underabv- *""'"'"-
law providing that every first-class passenger will be aUowed 1121b , 'UTiS^^and every second-class passenger 5C lb., of luggage free of charge

; bu Sr*
"

the company will not be responsible for the care of the same unless 0. W.Ry.Co.
booked and paid for accordingly." In the absence of evidence of

' "'««'»"•
arrangements for booking, the defendants were held liable for the loss
as earners, and without proof of negligence.

So, in the ctt8<» we have already noticed, Richards v.L.BdS.C Richard.,

fLhi^v\^"^ " ^- i ^- ^- ** ^'''' "« '^""Pany were in each '- * ^/c
case held liable

;
became their contract was not merely to carry but

"" ^'^'

ou™!'Td 1 '.r
""" «"",'''

""".S
'" ""= '"'"'*» "' their porters in ',"'l':{]r

fiT ( 1 -^ """^
""l'^

'"'*• ^^"^ "n^cM'sful contention in the % cf
'

"

'

hrst of these cases was that the company were only liable as carrierduring the transit
;
in the second, that the man who received the bag

tht I, K n
''",^"t'"'""'d by them. The conclusion from them is thatthe liability of the company, though it may be broken by the passengerassuming the care or supervision of his own goods, is a liability capable

of reviving at any period intermediate between the time of the recep-
tion of the goods to the time they are delivered over for the further
prosecution of his journey.

' 127 Maas. 322. 32H.
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0. «. Ku. Co.

r. Huttli.

Contention
oftho
railway
company.

Principto of

the deriflion

aa eipreHHed
by Lord
Wataon.

O. W. By. Co. V. Bunch ' mu«t be referred to in thia connectioo.
Plaintifi's wife «rrived st Paddington Sution at 4.20 p.m. on Chri«tma«
Eve, with a bag ttnd two other articles of luggage, in order to travel hy
the S P.M. train. A porter labelled the two articles, and took all the
luggage to the platform, the train not then being there. She then said
he wished the bag to be put into a carriage with her, and asked the
porter if it would be safe to leave it with him. The porter replied that
It would be quite safe ; he would take care of the luggage and put it

into the train. She then went to meet her husband and get her ticket.
Ten minutes after she had left the luggage she and het husband re-
turned, and found that the two labelled artittles had been put into the
van of the train, but that the porter and the bag had disapiieared. In
an action in a county court the plaintiff recovered £18. In the Divi-
sional Court, Day, J., gave judgment for the defendants, A. L. Smith,
J., who was of opinion that the plaintiff was entitled to recover, with-
drawing his judgment. In the Court of Appeal, Lord Enher, M.R., and
Lindley, L.J., reversed the judgment of the Queen's Bench Division,
Lopes, L.J., dissenting ; and their decision was upheld by the House
of Lords, Lord Bramwell dissenting.

The railway company contended :

(1) That the bag was handed to the porter, not for transit, but to
take charge of.

(2) That if it were received for transit the company were only
liable for negligence, and were not insurers.

The principle of the decision of the majority is expressed by Lord
Watson :^

'' Whether passengers' luggage, delivered to a railway
porter is in his possession for present, or merely with a view to future
transit, is necessarily a question of degree depending upon the circum-
stances of the case. Railway companies, as a matter of fact, frequently
provide for the travelling public, not only booking-offices, but refresh-
ment-rooms and other conveniences

; and passengers who merely avail
themselves of such accommo-'ation as incidental to their use of the
railway, cannot he held to have temporarily ceased to prosecute their
journey. It is impossible to fix any precise limit of time prior to
the starting of a particular train, within which the company are
to be liable for passengers' luggage delivered to their servants for
conveyance by it, and beyond which they are not to be liable.
In my opinion the company are responsible for luggage delivered
to, and inthe custody of, their servants for the purpose of transit,
whe^ever it can be reasonably predicated of the passenger to whom
it belongs that he is actually prosecuting his journey by rail, and is

not merely waiting in order to begin its prosecution at some future
time." *

T J I? n'"'''
**" "• '" ""' ''°"'' °' *PI»«'. 'o"" ' £• C. * X). Rj. Co., 45

L. J. Q. R. 470, wab cited, which Bccnis precisely in point, and in which the teat was
adopted of inquiring whether the acta done by the porters were done with a view to
Silt the luggage in the train for the purpoaes of the journey. Hickoxv. Xaugatuck

'if. Co., 31 Conn. 281, where four hours before th.T time of the train starting was held
a " reasonable time " to leave luggage, shows the American Courts to have arrived
at a similar decision five.and-twenty years earlier. A<;TeU v. L. d; N. W. Ry. Co
(Ex. Ch.l, 34 L. T. (N. S.) 134 a., is distinguishable as the case of luggage given to
the jKjrter not for the rurposes of the journey, hut for the convenience of the passenger.
In Wdch V. i. * N. W. Ry. Co.. 34 VV. R. IIKI, UiineK'a emc is distinguished and the
railway company held not liable. There the passenger having miaaed his train left
his luggage in charge of a norter, saying he would travel by the next train which
did not start for on hour, ana then went to a biiliatd-room to spend the interval.

' 13 App. Caa. a. 3 See per Lord Hoischoll. 53.
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Further, the Houie of Uid, were nnanirnous in hoUling that when u

„lTt.^ J ITfJ"'"" '"' "" P"'!'"" "' «•"'« '•onveyed to the train """ 1"««8«
or retained while the pa»renger » talcing his ticltet, the liability of the ""f'""'

'"'' *
company II that of a common carrier

"""J"" t"" r.ilw.jr

m.„, n("°* i' 'I"' ''."'"r"™ ' *•"' " '» ""t P«rt of the employ- P°",-™
'?'

K^™ ,k '^^^''.i
!'''° ''"?,'' "' '"»"'»''« «™P» during the transit 'r.h"'""

'''''

f«>m the cab to the train
; and that the interval between the am\« .it' ,„,

H„,.. Pr?"*"""'' "" "'rtingof the train, in the ca» beforthe ™-""»
Hou.e-fortyminute.-wa. much too long a period to *arrant the

""'''"
mference that th.. wa. the purpo.e the portir had in view. IX """"

in eLh c.»1»"Ih f
'^°"""'" " 11 '''?™ '" *'"' i^'y *'"' 'lete'mination o'"i,;,

P

witMn Tf '^ ,

' " ' ".»"'n»'''e time prior to the .tarting of a train I"""'-
within which if uggage i. delivered to the company', porter, th"

''"I'l")'"'™'-

company are fixed with the liabilitie, of common carrier, and hold the Jf
"-' "' """

luggage for the purpow of tran.it and not of .torage '
''"'"'™-

pJ.W " "V ^"l"'?,''''l°
*'""" ""^ '>»'''" be™ l«id down inT,..„t

hox taken from the luggage-van and placed on the platform with other """'

iZZ t, ?r Tf-^-rV"' "" P°^' "' 'he hotel to lite the Jt^'ifcJ-luggage to the hotel, but on her return with him could not find her
'

in LiluP'"""".™ '"'''' «?*"'''4 "> «<^ove.
;
and the rule laid down

^1 « r^ni
°" *"""

• ""
""^J^

"^^^ approbation, that it is the dutyof a railway company, m regard to the taggage of a paewnger whichha. reached it. destination, to have the bigiage ready for deHverv

eTrci.e''„?'S"T^ "
""" '"""'

ll'""
"' <''"'"' ™'» tie owner! ntK

dntv „ ...1r T""'- °'? ™ '.^""^ '"^"^ ' • ""d i' " the owner-^

I tv B °^* "'"'"" " "'"'" * rewonable time.
(r. If. %. Co. V. Bunch and Pattcheider v. G. H' fli/ Co oraeticallv wt .

the ottr'l'' '^h''^*-,-
'""' r P°'"'» •>•" 'he rlile fl^r the^r"cep iot™«i.„...the other for the delivery of luggage. Hodkimon v. L.dt^.W Bu ''"'"""y-

to. 1. the necemary pendant to Patacheider v. G. W. Bii Co which

:h^rc'„ttS.*d''eUvt"''"'-'"'-
"^^" '"'"""^"'' '"" •'"^•«™ »'

H.^^ifT' " ^-
"f ^- "'• •""• ^"^

'" »" "Utkority for the propoaition „.Mi.<„„ ,that actual removal from the raUway'. premiss, or e?en actZKrr
13 App. C»F. .'il. "S- '•'•'

Sm ant^ inn<> A. +« Fl "''»""" oi ine lost whether the padseniter waa nee iirent

Ill

III
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corporal pRWrMJon, ii not npci-nary to cniutitutc a di-livery that will
relwvn the railway o( ito rarritir's liability ; hiit it i< Kirnugh if thfr* ia

a ditalini; vith it inconiiatnit with tho i'ontinuanc« of the trii irit.

Thia waa hinteil at by Jervis, t'.J., in Butrhrr v. L <* S. W. «». f 'o.,'

in lircunntanoM where the action of the porter waa auareptible of
either view, and which were therefore to be left to the jury.

The circuniaUncea in Hodkiiuon'i nut were wholly unequivocal.
On the arrival of the plaintifl'i train at thf "tatinn. the porter aaked
if he ihould ennane a cab for her and her lunRaKe-two boxes—which
waa taken from the lugga((e-VBn. She «aid she would walk to her
deatination, and would leave her boxes at the station for a short time
and send for them. The porter said, " All rinht ; I'll put them on one
aide and take care of them." Some hour or two alter, the plaintiff
claimed her boxes, one of which had been delivered by mistake to a
woman who had asked for it. The Court held that by leaving the
boxes " in the custody of the porter," who had ceased to be acting
as the company's agent, the plaintiff had received delivery, and
exonerated the company from their common law liability. The
correctness of this decision is unquestionable. The porter was not the
agent of the company tor custody ; left luggage is to be deposited in
the cloak-room

; and there was no transit in which the company could
have any concern for which he could be agent. In Bunck'i aue the
decision was that there was evidence of a delivery to the porter as
ancillary to the transit. In the present case the delivery to tne porter
was subsequent to delivery on the completion of the transit ; and that
deliveiT marks the termination of the carrier's contract." The only
method of arguing the case succtsE-fully seems to be to contend that
delivery was not made ; then the luggage could not have been placed
by the plaintiff in the custody of the porter.

An earlier case, Midland ky. Co. v. Bromley,' deals with the transfer
of luggage from one station to another. Plaintiff was a pasaenger
by the Midland Railway to Bristol, and his portmanteau was placed in
the luggage-van. On the arrival of his train at Bristol the plaintiff
told one of the [.irters that he wished to go on by the Bristol and
Exeter Railway. The porter got the plaintiff's portmanteau, and put
it with other luggage on a truck to take it across to the Bristol and
Exeter station. At the trial plaintiff said he saw the porter with the
truck enter the Bristol and Exeter station, pass down a decline and
then cross the station, but he did not see the portmanteau after he saw
it on the Midland platform. A county court judge held on this evi-
dence that there was no delivery of the plaintiff's portmanteau either
to himself or to the Bristol and Exeter Ry. Co., according to the
plaintiff's contract with the defendants, so as to determine the defend-
ants' liability, and he accordingly gave judgment for the plaintiff.

The Court of Common Pleas reversed this,, holding there waa no case
Judgment of made out to go to a jury. " It is quite clear," said Jervis, C.J.,' " that

the plaintiff thought the portmanteau was on the truck when he saw
it pass from the one railway to the other, or he would have made more
particular inquiry after it. It being equally probable that the loss

occurred on the Bristol and Exeter Railway as that it tuok place on the

• 16 C B. 22 : " Parties may, however, if they choose, agree to accept a delivery
short of such ordinary delivery.

" RManU y L. B. * S. C. ««. Co., 7 C. B. 838.
3 17 r:. B 372. « i.t, 381.

Transfer
from one
station to
another.

Midland
*y. Co. V.

Bromltj/.

Jervis, C.J.
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MidUnd R.ilw4y, .nd the mn, of hnwinx • brearh of the <-ontr»rt
ntting upon tho plaintifl. I think h» hsa faili-d to ihow th*t he wu
entitlM to recover."

With thi. munt be ron.ideivd KnI v. MM.ml «y. Co.' The Jf-i ».
Midland Ry. ( o. had the uiie of the l^nil.m and \orth-Wi.«tern'ii "^'"^
•tation at Rirmingham, to whirh thry ronveyod the plaintiff with hia

*' '"

"'W»K'. in prowKution of a portion of a journey whiih he wa» to
complete on the I^ndon and Nbrth-Wentern Co.'. line. The plaintiff'g
IUB(a(p> w»« reniove.1 by one of the |H)rteni from the Midland train airnai
the itation in the dinxtion of the line of the l^ndon and North- Western
whence the train in which the plaintiff purpowil to pur.iie hin journey
wac to Mart. There waa nothing to xhow that the lu(wa((e which «aa
1
to the p aintiff wan ever delivered into the , iiitmly of the I ndonand North.We»tern Ry. Co. Plaintiff brouxhl an action agal ,t the

Midland Ry. Co. in re.pe<^t of the Iom. The Midland Ry. Co. >et up
a condition which provided they .hould not be liable for lorn ariaing
off their own line.. Plaintiff had a verdict with leave for the defendant
to move, hut the Court refuwd a rule ; a. " it wa« the defendant.'
duty to carry it (the luRgafie) from one platform to the other, for itmu.t be talten that by their contract they were bound to take the
luggage from their own train to that of the North- We«tern train ; and
they were entitled to the Mrvices of the porter, at the .tation. Con-
«ec,ucntly the imrter, while ho wa. taking the luggage from one plat-
form to the other, wa. acting a. the defendant-' agent or lervant " •

I think, .aid Blackburn, J.," " ' off the lino ' mu.t be understood a.
equivalent to out of their cu.tody and in the cu.tody of »ome other
company. It the plaintiff had »ued the [,ondon and North.We.tern
( o. (a«.uming that company could have been liable to the plaintiff)
Ihey would have said : ' We did not take the plaintiff', luggage •

it
never wa. in our custody, but wa. still in tb- control of the Midland
I o. and under their orders when la.t .eon, and it wa. never shown to
have been deliyerod to us.' I cannot put such a construction as to
make nobodv liable at all ; and I think that unless it be shown to be
on the line of another company—it must be held not to be ' off the lino

'

of the defendants.

This case was decided on the ground of the defendants' failure to
chscharge the onii* upon them. In similar cases it might bo contended
that the compan;y s undertaking is to delivoron their platform or to cabs
mthin their station, and that when a transfer is required this must be
effected by means of special porters, whose receipt of goods is a delivery
by the railway company the journey on whose line is terminated to
the railway companjr by which the journey is to be prosecuted.

»„/^L'"""w j; '^J»t'"'=ti™ between Midland Ry. Co. v. Bromiey Di.tmoHonmi Kent v. Midland Ry. Co. should be noted in view of the difference >»""»>•
of the result in the two cases. Midland

Ki f-Tv'k a"^M' "Sf."
*•>? .i""™*/ '<" "hi-'k the plaintiff took «i!;^/.„d

hi. ticket had ended. When hui luggage wa. lost he was beginning*-""
a new journey, and had given his luggage a new destination. IS i''^5;"^

u"f
* T'^-^ ,

occurred in the prosecution of a journey for the
'

whole of which the plaintiff had taken a ticket from the defendants
ami in the course of which his contract implied a delivery of the luggage
to the other company. '

Secondly, in Bromley'i rase the truck on which plaintiff's luggage
L. R. 10 (J. B. 1. 1 L.C., per Cockbum. C.J.. 4. J L.r. J.



1014 NROMOENCE IX UW. [book t.

Camhi rnn-

Diktioi-lion

between the
ccnvfyNiiiR

nrcMetuting a

Joumev

begun, and
the tr«n*(er

at luRgitgd for

tarting n

new journey.

wai »e«>n by him to 1m plttietl wmi aIm won hy him tt* enter the ttation

of the roRipany on wniMw line bu wu iitmut to travel. In XnU'a nwe
thrre wan nnthinK tu vhowthat the luftKaK** **** ^^'^' deliveml into

the ciwtody o( the Umdon Anil Xorth>Wratern Ry. Co. at all

;

coniequently th»i il^fendantu' contract wiu unperformed.

In Bromley*a aue the plaintiff himtclf save Ruflicient evidence of

the delivery of the luK;(AKe to ptit hinuMU nut of eourt hy showing
circumitancei fmm whirh «lelivery in accordance with hia iniitructiona

waa the more natural infertmrc to ilraw. He therefore had to iihow

facta which raised an implication of ne^fligenre. The actual deciiiion,

however, i» " that the onitt of showing a breach of the contract " reated

the plaintifl,* while '* the evidence set out in the case is manlfettly

liA 'naiati^nt with the one view as the other."

Now as to this it must he borne in mind that a railway company ia

a common carrier of paHsengcra' luggage ; ' and the rule is that, if

goods entrusted to a common carrier l>e lost or damaged, the law
conclusively presumes the carrier guilty of negligence unless he can
bring himself within the excpptions. Thus the loss or damage of

luggage raises a priiiui facie interenne of want of cure of the carrier,

which in the absence of evidence to the contrary will render him liable

to an action.' BromUif^a m»t, then, so far as it lays down that there

is an onua on the plaintiff to show some breach of contract beyond the

mere fact of the loss, cannot be treated as law ; and the proposition in

KefU*i case—that when luggage is shown tfo have been delivered to

a railway company the anus lies on them to show that they have
delivered it, failing in which they remain liable—is a subsequent

decision, in accordance both with the authorities and with the principle

governing in this branch of law, which regards the carrier as an insurer,

and his liability as independent of default of any kind.

There appoars, :n addition, to be a manifest distinction between
the cases where luggage is to bo conveyed over to another station in

proseoution of a journey already begun, as in Kent^i case, and the mere
transfer of luggage to another station after the completed journey, as

in Bromley''M case, for tiie purpose of starting on a new one. In the

former the contract is most usually to deliver over to the company
with whom the passenger was continuing his journey the luggage which
the company with whom he has completed his journey hold with a

common carrier's liability ; and till that is completely done the com-
pany will not be dit charged. In the latter the transfer to the second

company's line may be in very various circumstances. The circum-

stance, that to enable the luggage to be conveyed to the other com-
pany's station a new deatination has to be designated by the owner,

nevertheless, seems essential. This may be eficcted by the delivery

into a cab or carriage, or by delivery io ' transfer porters "—a special

class of men whose intervention may be either as agents of the receiving

1 Per J«vi«, C.J., 17 C. B. 381.
a Marrow v. (J. W. Ry. Co.. L. B. 6 Q. B. 618. Sec Rwifield, Cj.rriere, | 71. The

author 'ontimiPH :
" It in ''Oimidfred thnt. aa railwHyn have mnde their rhecka evidrnif

in rcKard to the delivery of ba);ziige. the iKMBrsnion of such check ' v a pasBCDScr i-<

evidence againit the compnny of the receipt of the baggafte. In ont- caiie. the Court

Bay, ' It Btands in the plare of a bill of lading' {DM v. Rj/. Co. (7 Rich. 15ft)).'

Cp. WHlMt V. Atiantic Royal MuU Sitnm Navigation Co., 10 C. B. N. S. 45,% on th.-

conatructiou of a condition aa to liitrgagu on a passenger ticket.

3 1 Tarlor, Evidence (Iftth ed.), 181, citinR Rrm., v. HiU, 2 C. R SOO; Cogg^ v.

Bernard. 2 Ld. Raym. 909, 918 ; Harris v. Costar, I 0. A P. 636 : G. AT. Ry. Co. v.

SAfp.i«rd, 8 Ex. d.
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romMn^, or poMibly u >g«nU ol tha nuMninr. Tli« tandenrr ol
th« dMUIoM M to n-nrd dclivenr u mrnmiilot* until tha luggan
u uneijuivocally iraDtfarmI from tha rontrol ol tha rarrirr.

It II not to avrry train that tha paMangrr'a rinht to carrv liiRgaKa
attarhn. Kumvy v. N. K. /Jy. fo.' dacidaa that than ia iiothinit in Jra»»,r.
the company a pnvata act amoting that " every paaaenifrr travelling " *' «r-

''»

upon tha laid railwayi ,.iay Ulta with him hia nrdin>,ry luggage,'
nor any prini-iple ol pulilio policy which provcnta a paiwenger from
loregning hia right to carry luggage with him free n( chaige in cunaidera-
tion of a reduction in the far.-. A paanenger by an exiiinion train, for
which the fare wai lit. ai againiit the ordinary fare of Of., and which
waa run auhject to a condition that the company would not carry
luggage for thoae availing themnelvea of it, waa accordingly held bound
'" P»y 'he ordinary gooda rate (if demande<l) for the carriage of luggage
which he had procured to be carried in the excunion train in contra-
vention of the conditions of the journey. " It ia undoubte<lly," said ()|,i„i,« „(
Erie, C.J., competent to any man to renounce a privilege which ia Krip, (..i,

given to him by a atatute.' The plaintiff i», aa it leemi to me, in the
aame utuation aa he would have lieen in if, having got a !)». ticket, ho
had gone back to the clerk and got him to exchange it tor a 6». excursion
ticket, on his agreeing to go without luggage, and had then, without
the knowledge of the company's servants, put h'u imrtmanteau into
the van again."

The
. .opoeition that the carrier by reason of his contr:;ct is only

liable to those with whom hia contract was made would primii jacie
seem a proposition so indisputable, and according to general principles
(if law, as to need no authority. In Btrhrr v. (I. E. Hij. CoAl was in «,,»,,,.
torma laid down. A servant having his master's im'tiiianteau with " *' % ''".

him, took a ticket to travel on the defendant's lino. In the course of
the journey theportmanteauwaaljst. The mastersued the defendants,
but was held not entitled to recover, as there waa nothing to impose
any duty beyond the exintence of the contractual relation by which
the company had agreed to take the servant and his personalluggano
free of charge. " If," said Lush, J., " they had been informe<l that
the portmanteau was not his luggage, they would not have been
bound to take it, and in all probability they would have not taken it.

It was taken as the servant a own luggage, and if any action can be
tiiaintained it must be in the name of the servant."

In Martin v. Orea< Indian Pminsular Ry. Co.* there was a count in .1/,, (,„ ,
tnrt, and though the contract was hot made with the plaintiff, but with ''"" '»Ji"»
the Indian Government, of which he was an officer, it was held on

'J'""!"''"'
lie ourrtr that he could recover for a wrong done by which he was *'

a,.«ted in his property, and for which, independently of contract, he
had a right to obtain redress. Kelly. CD., waa dii.po«ed to think that
the breach of duty charged was only a breach of diity constituted by
contract, and that the contract being made with other people, that the
plaintiff was not available for him. " But," he added, mv learned
brothers take a differ nt view, and think that the second count charges

> n 0. a N. s. 641.

» i.e.64». tiling Jfori»a«. v. Stoa/orA 14 0. B.(N.S.)S76. X»te, 725.
3 L. K 8 g. B. 241. In New York it hu be«n held that where gooda an [laid t.vr

aH oiceBB ba^age by an agent the owner may recover on the Hoocialrontract wlielher
.".' ''?"'!'™'"P »' "" 8000" waa revealed or not : TrimUt v. ifri.- imt. ic. Kd. Co..

t L. R. 3 Ex. 0, 13. Cp ilarthali v. I'or*, Seictaatlf, and Btruick ««. Co., 1 i C. B. 05a.
VOL. If. T
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says arises c

carry

a wrong done by which, therefore, independently of contract he haa a

right to obtain redress. I do not wish to dissent from this view ;
and

our judgment will, therefore, be for the plaintifi."

The reconciliation of these views is to be found by the principle

laid down inAUmv. Midland Ry. Co} The action was by a master to

maintain an action per quod semiium amisit against a railway company

for an injury to the servant whilst a passenger through breach of their

contract safely to carry." Willes, J., says : ' "To sustain, therefore,

_och an action as this, we must hold that a person can sue in respect of

a contract to which he was no party either by himself or his agent. It

has been argued for the plaintiffs that the cause of action is founded on

a wrong ; but this is not so ; the law doc ' ^* treat this cause of action

as founded simply on a wrong, but it , . i the person injured the

election of proceeding by a form of action ..her in contract or in tort.

Here, however, a third person, who seeks to sue in respect of an injury to

his servant, takes upon himself to exercise the election which the law

§ives to the servant and which it does not give to a stranger." " The

uty is superadded by law to the contract to carry, and the passenger

as it were purchases of the railway company the duty which the law

m arises out of the contract." In Becker's case there was no duty to

Ty the master's luggage, and the passing it ofi as the servant's luggage

...sin fraud of the rights of the railway company.* In Martin's case,

as in Meux's case,' the luggage was lawfully on the company's premises,

and they had a duty to it which they failed to discharge, and thus

gave a right of action to the owner of the property injured through

their negligence.

Mem v. G. E. Ry. Co} is concluded by Hayn v. Culhtord,' and

by Bramwell, L.J.'s, reasoning there on the hypothesis of the non-

eiistence of a contract. " The goods were lawfully with the de-

fendants' licence in their ship [station] and they tortiously so dealt

with them that the goods were injured."' Kay, L.J., raises a more

difficult point:' "Whether, it the goods had not belonged to the

servant at all, but to some one else, and were in his portmanteau,

they would have been lawfully upon the premises of the company."

The answer to this depends on the capacity in which they were carried
;

if to defraud the company and to evade just payment the company

would not be responsible for loss or negligence ; for there can be no

negligence where by hypothesis there is no duty ;
yet they would

be liable for wilful misconduct; but if the luggage is carried for the

passenger's own use the question of title can raise no complication ;

the railway allows the passenger to carry his personal luggage quite

irrespectively of whether the property in the articles is in the pas-

senger or in any other.' The sole test is whether they are such as

are ordinarily used in the class of life to which the passenger belongs,

and whether they are carried with the view to such use.

I 34 L. J. C. P. 292 ; 19 C. B. N. S. 213. and ante, 970. n. =. The lima in which Alton's

tatt came before the Court was on a demurrer to a declaration alleging the oontnut

of carriage with the railway company OD which the plaintiff, the master of the mjurcd

man. claimed a right to Bue.

a The contract was outaide the Bcope of the Hervant'a authority, consequently the

master can in no ease sue on it : neither can he be sued. 3 L.c. 297.

* Cp. Lord Wcfltbury, K^i v. HfltnM and Baliymtna Sy. Co., 4 L. T (N. S.) 844.

AMt, 1007. » [1805] 2 Q. B. 397. • 4 P. D. ltl2.

^I.cm. •[1896J2Q.B.393.
e Cp. TiK WMfifU, H«I2] P. 42. Anic, 735.



CHAPTER IV.

COMMON CARRIERS BY WATER.

1. OF GOODS.

There arc two theories with regard to common carriers by water. Two theories

One, as stated by Brett, J., in Nugent v. Smith,^ ia that " every ship- with regard

owner or master who carries goods on board his vessel for hire, is, in *'"^^'?'"'"|^*"

the absence of express stipulation to the contrary, subject, by implica- wntor.

tion, by the common law of England, adopting the law of Rome, by j. Tlwt of

reason of his acceptance of the goods to be carried, to the liability of Brett, J.

an insurer, except as against the act of God, or the Queen's enemies.

It is not only such shipowners as have made themselves in all senses

common carriers who are so liable, but all shipowners who carry goods
for hire, whether inland, coastwise, or abroad, outward or inward. They
are all within the exception to the general law of bailments, which (as

before observed) was adopted into the common law from the Roman
law."

The other is expressed by Parsons in his Law of Shipping :
* " The ii. That

true rule undoubtedly is, that one who carries by water, in the same st'it^l in

way and on the same terms as a common carrier by land, is also a com- i^"of
^ "

nion carrier ; or, in other words, it is not the land or the water which Shiiiping.

determines whether a carrier of goods is a common carrier, but other

considerations, which are the same in both cases." What the considera-

tions essential to the constitution of a common carrier are we have
already seen.'

The rule as laid down by Parsons is adopted by Cockburn, C.J., Thiilnttor

in the Court of Appeal in Nugent v. Smith.* As the defendant in that ^^^°'y,
,

,

case was without question a common carrier, the necessity for fixing cookbiirn,

the definition did not arise ; and, as the other members of the Court C.J.

refrained from giving any indication of their opinion, the view there

taken by the Chief Justice, although commanding attention from the

reasoning and learning by which it is fortified, is, strictly speaking, only
ail obitar dictum.

Brett, J., supported his view by the following considerations : Arginm-nts in

First, that " no one who has read the treatise of Mr. Justice Story oil
b''',1?'^\ ^

Bailments, the essay of Sir Wi""->m Jones, and the judgment of Lord tho:>ry :

Holt, in Coggs v. Bernard, can aoubt that the common law of England l. That the

as to bailments is founded upon, though it has not actually adopted,
*^l"i^ -i 7g

the Roman law." »
is founded on

I 1C.P.D.33. 3 Vol. i. 24.-..
the Roman

3 .4n(e, 845. 869 el avqq. * 1 C. P. D. 427. E I C P. U. 28.
"*^

'
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2. The
Prntor's

edict com-
prehended
ftll Hhips

;

3. Sodothe
Engliah
cases;

4. Ambig-
uous woras
to beez>
tended
fsTourably
to the
hypothesis

;

6. Impossible,
on other
grouods, to

aocount for

the use of

bills of

lading, Ac.

First

proposition.

Denied by
Cockbum, J.

Denied from
another
point of view
by Mr.
Holmes.

Cockbum,
C.J. '8,

Bocond
point.

Secondly, that all ships were included in the Prtetor's edict : Ait
PratoT, Nautw, caupones, stabulani, &c.

Thirdlj', that the English cases recognised a universal, and not a
mere partial, inclusion.

Fourthly, that where, as in Elliot v. Rossell,^ ambiguous phrases,
such as, " it must be regarded as a settled point in the English law that
masters and owners of vessels are liable in port, and at sea and abroad,
to the whole extent of inland carriers," &c., occur, '' certainly, these
are terms which seem to show that, in the mind of the Chief Justice,^
all masters of all sea-going vessels were so liable, and not only those
who had made themselves common carriers, and thereby liable to
carry the goods of all persons."

Fifthly, that " it seems impossible to account for the almost
universal use of bills of lading by all sea-going ships, if a great number
of them—viz., all who were not common carriers—would only be
answerable for negligence, for which they are answerable notwith-
standmg the bill of lading."

Brett, J.'s. Hr^t proposition is denied h\ Cockbum, C.J., in the
Court of Appeal Irom two points of view. " In the first place," he
says," " it is a misapprehension to suppose that the law of England
relating to the liabihty of common carriers was derived from the
Roman law

;
for the law relating to it was first established by our

courts with reference to carriers by land, on whom the Roman law, as
is well known, imposed no liability in respect of loss beyond that of
other bailees for reward." *

Brett, J.'s, position in this regard is also denied, though from
anothei point of view, by Mr. Holmes in The Common Law."

Cockburn, C.J.'s, second point is that, as a matter of fact, the
recognised law of England differs from the Roman law in that the
Roman law afforded exemption to the carrier in all cases of unforeseen
and unavoidable accident," while the English law holds him liable,
except in the case of the much narrower ground of exemption known as
act of God

;
and Cockburn, C.J.'s, reasoning is that, one main point

of the analogy sought to be established between the two systems of
Roman and English law being shown to be incorrect, the whole argu-

1 10 Johns. |Sup. Ct. N. Y.) 18. a l,e., Kent, C.J. 3 i c P D 428
4 This statement at supported by ,i rcferente to the early law. But see Malynes.

Lex Mercatoria, Part I. c. 1?, " Of the bt-Kining of Sea Laws " ; c. 18, " Of the manner of
ftocMdmgB in bcafarmg ('au9e« "

; c. 21. " Of the fraightinft of Shina, Charter-parties,
and Kills of Lading ; «itto " The JuriKdiction of the Adminilty of England asserted "
by Dr. Zouch, a treatisi; bound uf with Malynes'a Lex Mcrcatoria (3rd ed.). AsBertion I
That m all places where navigation and trade by sea have been in uac and esteem, and
particularly m England, special laws have been provided f(ir reirulating the same
Assertion IL That generally where lawH have been provided for buaimsBcs coDceming
the sea, as also m LiiKland, several judgps have been appointed to determine differ-
ences, and redress ofFencea coneerning the same. Assertion HI. That in all places
where judges have been appointe<l fur sea businesses, as also in England, certain
causes—VIZ., Buch as have relation to navigation, and negotiation by sea, have been
held proper for their conusance. Assertion IV. That (he jurisdiction of the Admiral
of England, as it is granted by the King, and is usually exercised in the Admiralty
Court, may consist with the atafutes and Lawn of this realm. There are other thews
not net^ssary here to be noticed. Cp. Admiralty, 12 Co. Rep. 71* ; Arliculi Admirali-

f' f^n'^-.^^'^'.i^* '
'-""'Dig- Admiralty

; Vin. Abr. Court. The Court of Admiralty,
s 167, 176, 199. Anle,1i6. '

« JJamna. qua imprudentibus accidunt, hoe eat, damna fatalia, eocU non ayenlur
praatan. Jdeeqae «( /lecua antimatma dntttm sit, et in lalroeinio aut inwnrfw perierit,
commune damnum e^l, >,i nihil data aut culpa aecideril ejua, qui cp^itimatum jx-n,^
Mcepertt. Quod at ,i /uribua aubrtptum ait proprtum ejua ddrimentum cat: D. 17,
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rrii°' ^n?!
•'' °" *•'"' P°"* '"''' Assuming the validity of

h^n^""' V- '' ™"'™"™. B"tt, J\ second proposition thereupon
becomes >n;eleVBnt, though this reasoning also is not quite satisfying."

As to the tliird, the Cbef Justice examines the rases, to show thatthe conclusion drawn by Brett, J., that all shipowners who carry goo<ls
for hire are common carriers, does not necessarily follow from them InLw^Alkah Co. V. Johnson' the defendant was held to incur theUabUity of a common carrier .because he " was waiting for hire by anv
one. The argument was that to make him liable he should plybetween two particular places ; or that, because the course of his
business was to carry the whole lading of his ship for one person, hishabihty should be less than the liability of one who carries the lading in
different parcels for different people. It is plain from this that thepoint as to whether all ships were common carriers was not necessarilv
raised. There is however, a dirtmn of Blackburn, J., that the decision
in Morse v. Alue » has always been understood to apply equally to all
snips employed in commerce anti sailing from England " •

The attention c" Lord Russell of Killowen, C.J., was directed to
this point in the lai*. case of Hill v. Scott,' and he, alter examining
the competing views in Liver Alkali Co. v. Johnson,' of Blackburn Jand Brett, J., concludes

:
" I prefer of the two the language ofB ackburn, J., although there is really no essential difference "

; and
Blackburn, J. s, view is:' "It is too late now to speculate on the
propriety of this rule, we must treat it as Brmly established that
in the absence of some contract, express or implied, introducing
turther exceptions, those who exercise a public employment of
caring goods do incur this liability," i.e., of a common carrier.

fourthly: In £iJio« v. fiosje!/ '» the question was whether the fact of
defendants being carriers to a foreign port made any difference in their
liability. The nature of the case necessitated the admission that if
they were within the jurisdiction they would be carriers. Consequently
the ambiguous words used by Kent, C.J., can be no further extended
than to mean that masters and owners of vessels are liable as common
camera on the high seas as well as in port—i.e., if they are carriere in
one place they are m the other. Nothing is said as to whether all
mast«ra of ships are common carriers or not.

The fifth consideration in favour of his suggested rule, Brett, J
draws from " the almost universal use of bills of lading by all sea'
going ships,"" which he asserts as a fact and uses as an argument
Admitting the existence of the fact, the argument from it is of no
particular cogency. What there is a practice to do, is done without
curious inquiry into the need to do it, or even as to its advisability To
press the argument back. How came bills of lading to be almost
umversally used ? Those shipowners who were not common carriera

^

fmi
^''^™''^''' conclufliona coincide with tlioeo of Cockburn, C.J., The Common

» Parson., Law of Shipping, Tol. i. 245, nay, :
" That all .hips which carry mods

ape to be Ipeatcd «» common carriera cannot be true ; and the language nacd in relation
to this sulijert 18 cither maciuratc and loose, or is niiamidcrslood because it is not
interpreted by a reference to the facts of the case in which it is used "

' L. R. 7 Ex. 267 ! L. R. 9 Ei. 338.
• Per Blaekhum, J.. L. R. 9 Ex. 340.
• I Vent. 190, 238, 2 Keb. 806, 3 Keb. 72, 112, 135, Sir T. Raym. 220 ; Holmes.IneLommon Law, 192. s T. R 'I Ex 341
' ( 1890) 2 Q. B. 371 , 376, • L. R. 9 El. 338. s }.'. R. 11 Kx 340.

i» 10 Johns. (Sup. Ct. N. Y.) 1. ill u 1'. n. 33.

Second pro-
poaitioD.

Third pro-
IKMition,

Lord Russell
of Killowen,
C.J.. in UiU
V. Stott.

Fourth
proposition.

Fifth

pro[>o8ition.
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Panont'B
contention
that all

would probably be in the first instance an inconsiderable proportion
of the whole, and the minority would tend to asaiinilste their practice
to that of the majority in all cases where an independent course did not
carry with it any particular advantage.'

The fact that a regular business of common carriers by sea existed
would be some reason for persons, not common carriers but purposing to
undertake carrying by sea, forming their terms of carriage with reference
to the existing practice of common carriers. It would be a natural
thing for those not legally liable to the obligations of a common carrier
to express the te ms on which they carried, by reference to the document
accustomed to be used by common carriers to define and limit the
terms of carriage, rather than to rest satisfied with the indefinite
obligations that legal interpretation might attach to their under-
taking. It plainly does not follow that because a practice is generally
observed, such observance is attributable to any one exclusive
cause.

Parsons, in his Law of Shipping, contends that all general ships

"""I''
^" excluded from the liability of common carrier! by the terms

i^neral »hi|« <>' his rule.' This conclusion ho arrives at," through the definition of
would be the contract made by the master or owner of a general ship, given in

tholUbility"'"
*'>'"'"'' ^'"' "' Merchant Ships *-viz., a contract " by which the
master or owners of a ship destined on a 'particular voyage engage
separately, with a number of persons unconnected with each other, to
convey their respective goods to the place of the ship's destination."
The point in view of Dr. Parsons seems to be attained by looking upon
this defiiiition of the contract as assuming a voyage altogether un-
accustomed, not merely in direction, but in character. There is
another view, which, while recognising the distinctive marks of the
particular voyage, involves an assumption that the particular voyage
IS one voyage, with its own distinctive marks, in a series of voyages,
all of which are concerned with the common purpose of carrying goods.
Now in either view the definition is imperfect, as it fails to indicate
the possible ambiguity. If the former meaning is that which alone
18 to be imposed, the proposition is true, but insignificant. The man who
tames a few kegs of spirits for several friends in his yacht would seem
no more thereby to constitute his vessel a generp' ship than the person
who packs up knick-knacks for his friends in his travelling carriage
would thereby constitute himself a common carrier. If the latter is

the meaning, then the conclusion indicated does not follow—that is,

that shippers so engaged are not common carriers.

The ground of such an opinion seems to be that the course of
business of a shipowner engaged in carrying goods with a general ship
is not the performance of a juasi' public duty, but the contracting
of an engagement whose terms are not supplied by law independently
of the act of the parties. Now to constitute the employment of a
common carrier, in England at least, the carrying, on any invariable set
of conditions expressed or implied, is not necessary. We have seen

'

that the discriminating mark of the common carrier is " whether he
1 The ain»Tr to Brett, J., is, that a bill of Ming " is awignable in il» nature nnci

by indorsement tbt' property is vested in the aHHiiznec "
: CaJdufUy llail IT R "Hi

This i. an advantage attaching to the giving a bill ot lading which i» adciinatc to cxijaiii
Its universal use.

3 Parsons, Law of Shipping, vol. i. 248, and the whole of section viii.. Of Ships anCommon Ojirriers. .Sec hIso 3Kent, Oomm, {!2tb cd 1 217 n.-te 1
s L.C. 249. « At 165 {14th ed). '

i Ante, 846, 86».

Ground of

uch an
opinion.
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canies forparticuUr persons only, or whether he carries for every one " ;

'

and, in the more obvious meaning of the terms we are considerinir
that IS precisely what happens with regard to a general ship. The
earner does not hold himself out to make a particular bargain with a
particular person, but rather a particular bargain with any person of
may be, a particular class. This, however, Dr. Parsons denies, as
matter of fact, ever to happen. He says, "

it is by no means unusual
for the master or owner of a general ship to refuse to take the goods of
all who offer. But the common carrier is only bound to take goods
for carnage oecofifinj to his pro/asion. As Parke, B. , points out in the
case of innkeepers, an innkeeper may keep an inn only for those who
come in their carriages." By parity, the same may be the case with a
general carrier. If it is assorted that a general carrier refuses to take the
goods of all who offer (1) when the offer is within the limits of his
profession, (2) when he has room, (3) the goods are suitable, and
(4) the price is secured. Dr. Parsons' proposition is proved If
anything short of this is set up, the proof is irrelevant ; as it stands the
so lied proof is a mere petitio principii. The shipowner, such is the
argument, is not carrier in law, because he is not in fact ; while of this
assertion that he is not a carrier in fact, no proof is attempted.

However the matter may be in general reasoning, in this country In Engl„„J
it is settled by authority. Thus, in Laveroni v. Drury,' Pollock, C.B thepoint
says

: By the law of England, the master and owner of a general ship
""'">1 ""y

are com;non carriers for hire, and responsible as such." The point is
"""°"?-

also directly involved in Liver Alkali Co. v. Johnson,' where a barge- Sr^""'
owner let out vessels for the C0"veyanoe of the goods of any customer Li«,rAltaliwho applied to him, and the fact that he only took the goods of one Co. r.

person in one vessel was held not to make any difference in the liability
'»*""»•

he was under. True, in this case, the decision only goes to the extent
that the defendant has the liability of a common carrier," without
deciding that he is one ; and the point that would arise out of Dr.
Parsons' assertion of fact, that it is by no means unusual for the master
or owner of a general ship to refuse to take the goods of all who offer
as a ground of liability was left undetermined. The course of the case
indicates this to be rather a test than the test.*

The conclusion arrived at in America is the same. "By theL»winths
settled law, says Gray, J., delivering the unanimous decision of the F"'*^
Supreme Court of the United States in Liverpool and Great Western ft'io^^
t>team Co. v. Phenix Insurance Co.,'' " in the e.bsence of some valid one.'

«Li;?tR.»t2l?8 m * "^ "'• °'"^' "" '''"""'• " "- ^'« <''• -
' Voi. i. 249 n.

3 Jottjuon y. Midland Ry. Co., 4 Ex. 371. Ante, 851
• 8 Ei. 166, 170. In Kaj, r. Whtder, L. R. 2 C. P. 302. the Ei. Ch. .voided

t L R°9'E'r°338 ^^.^tT"'
"' ^'' "" "*'"''' '"'"'"'"' '" ""'' '"^'

wZ,?^'>T°'li^''V 4''J'.T" " '"^"- P" S.T.gc, C.J,. 2 Wend. (N. Y.) 342,

i,L K f.'k^'
Cockbum, C.J., 430. " WWe . ,hip i, not .larterj wholly to one

petbon, but the owner, oiler hep generally to carry the good, of any merchants who may
< hooM to employ her. op where one mepchant to whom she is chaptered offer, hep to».vcp.l snb-freighteps f„r the conveyance ot theipg^xl., she is caUed a gencp.l ship 'MMaude and Po lock. Merchant Shipping (4th cd. ). 338. The dispute may very probablybe resolved into a question of de&iition, fop there is no doubt that a ^genepil .hip "
may b. •<> deSned as to exclude the notion of liability a. a common farpiep. wEle.•uuaUy undo-ahtMly th» deBnitlou ia often so framed id to iiidaj. the liability,
and, whatever the definition, the notion of liability of a common cappicr mo.t commod^"""°"-

' 129 U.S. (22 Davis) 437.
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agreement to the contrary, the owner of a general ship carrying goods

for hire, whether employed in internal, in coasting, or in foreign com<
merce, is a common carrier with the liability of an insurer against all

losses except only such two irresistible causes as the act of God and
public enemies." *

The determination of whether the inference is to be drawn that the

carrier has held himself out as a common carrier, and whether an

agreement between th*- parties constitutes the relation in a particular

case, is for the jury,' subject of course to there being any evidence from

which the conclusion can be drawn.* If goods are reueivov. by a

common carrier without any arrangement, the legal inference is that

he received them, according to his profession.

The liability of shipowners and masters is largely limited by the

use of bills of lading as records of the terms on which ^oods are con-

tracted to be conveyed. Under bills of lading precisely identical

obligations attach to the owners and the master in regard to shipments,

whether they act as general or common carriers, or simply as carriers

pro hac vice ; since bills of lading ascertain and fix and control the

liability, and the exceptions therein contained cover the usual risks

not taken by the owners,*

Jettison.

Before considering them there is on^ state of things peculiar to

the maritime law, on the occurrence of which the shipower is not liable

for damage to the shippers ; that is, where goods have been intention-

ally thrown overboard during the course of a voyage in order to save

the ship and the remainder of the cargo from a danger common to the

whole adventure. Where this happens, the owner whose goods are

sacrificed has a right to contribution towards his loss from those whose

property is saved, including the ship itself.'

In " Termes de la Ley is the following :
" Jetsam is, when a ship

is in danger to be cast away, and to disburthen the ship, the mariners

cast the goods into the sea ; and although afterward the ship perish,

none of those goods called jetsam, flotsam, or lagan are called wreck

as long as they remain in or upon the sea ; but if any of them are driven

to land by the sea, there they shall be reputed wreck and pass by th,

grant of wreck."

'

"The principle of this general contribution," says Abbott, "is

known to be derived from the ancient law of Rhodes, being adopted into

the Digest of Justinian with an express recognition of its true origin." '

) For his promisition he cites Molloy, hk. 2, c. 2, § 2; Bac. Ahr. Carrierit (A);

Barclay v. Cucutla y Gana, 3 Doug. 380; 2 Kent, Comni. 598, fllHJ; Sto— Bailiii.

i 601 ; TAf Niagara. 21 How. (U. S.) 7, 23 ; The Lady I'lkc. 21 Wall. (U. S.) 1. 14.

a TiiJiHw^ V. Timothy, 0. & E. 1. The marginal note, w! ich is not homo out

by the case, ia inaccurate. Cj). Tate v, Hyahp, 16 Q. B. D. 3(8. In the Admirslty

Division there is no absolute right to a jury in caaes where there wa« no right

before the paoBing of the Judicature Acts, but the judge has a diBcretiwi, The

TempU Bar, 11 P. D. 6. In The Orvxlt, 13 P. D. 80, the plaintiff was allowed a jury

in an action under Lord Campbell'B Act under R. 8. C. 1883, Order xxvii. r. 4.

3 Ante, 134.

* Pope V. Nickerson, 3 Story (U. S.), per Story, J., 473; Commander-in-Chief,

1 Wall. (U.S.) 43. Po»t. 10^4.

3 Kent, Comm. 232, and (12th ed.), Mr. Holmes's note, 234, General Average

;

Abbntt. M.-n-hant Ships (!4th od.). 753 et set}.

« The referenee for this is Sir Henry Constable's case, 5 Co. Rep. 100 a; see alsn

BvUrr V. WUdman, 3 B. ft Aid. 398 ; DickeruoH v. Jardine, L. B. 3 0. P. 639 ; Parsons,

Law of Shipping, vol. i. 347.

' (14th ed.), 752, where the authorities are collected. 1 Tllaok, Book of
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To justify the application of the rule as to average contributions
t^e sacrifioe must be made in conformity with certain conditions

:

(1) The danger nlust not have been produced by the thine sacri* Injettiiicm

ficed. This rec|uirement is made on the ground of the manifest in- *''" •friflre

justice of permitting him whose act or default imperilled the whole ""aJo
°""

adventure to claim recompense from those whose property he had conditioDi.

jeopardised.^

(2) The danger must have threatened not a part merely, but the
whole adventure.'

(3) The danger must be apparently inevitable if the sacrifice la not
made.^

(4) The danger must have caused the casting away. It is not
sufficient if the casting away was of something that could not be
saved at the time it was cast away.*

(5) The mind and agency of man must be employed."
If the goods are on the deck, which is not generally the proper I>pok cargo.

the AdinirRlty (TwIbo's pd.), vol. ii., JiidKitifnln of tlip Swi, 2U». fj 8-11, vol. iv., Thn
AmslphiUn Tttble, 31, }§ 47-41), where in the following :

" Likewise, if (be niordiAntB
be avaricious (tersonB, euch an arc found iti tin world, who vould rather die than Ioho

anything, who from oitreiiie nviirice would not ronHont to (he jcttJMin, but oiijtoite It,

thereimm the muster with the mate and the other offirerB of the veMwl, havinfi held a
council, ought to insist on it," kc. The roMt of the leiuling podes of ancient oea laws
are set out in the aame voluinc. Ltge Rhodid cavulur ut, si .hvandtr niivit yratid
gclus nifrctum factum ail, omnium eontributiom tarriatur, quad pro omnibtm datum eitt

:

. 14, 2, 1. This title of the Digest

—

I)e Lege Rhodia I)e Jnr/u—may be here generallv
referred to as containing the doctrineH of the civil law on the fiubje<'t. See aliio Paul,
Sent. Rec. 2, 7. Moyle, Just. Inst. 2, 1, 4S, rofera to Aritttotlc. Kthics, 3, 1, containing
the general definition of the Voluntary. The authority, or rather the lack of authority
of these foreign codes is very forcibly pointed out bv Lord Eshcr, ''.R.,in Thf Qaa
Flont Whitton.iSo. 2), [1896] P. 47. The derivation of the Admirdty law of Engbmd
and flcotland from the laws of Oleron supplemented by the civil law is assorted by
Lord Halsbury, C, Vurri- v. Sr Knight. [I897J A. C. 102, also per Lord Watson, 104';

and explained by him, S'liling Ship Htaintwrf Vo. v. 3/nrr«f i>, [18!W] A. 0. (M)5. The
first mention of contribution towards jettiHrn in the Kuglish law, and that only
incidentally, is in Mouse's case, 12 Go. Rep. 63, See, for the history of the law,
Hirkley v. Prem^rtive, 1 Kast, 220, Tudor, K V. on Mercantile Law (3nl ed.). 1)2 cum
«i)tia ; Pirif v. MidtUe Dock Va., 44 Ij. T. 42fi, 428. There is a conflict of authority
(w to whether this right of jettison ari»CH from an implied contract or is founded on
natural justice alone. The former view is advocated by Itramwell, I .J., Wright v.

Marwood, 7 Q. B. I). 67 ; the latter by Brett, M.R., Jiurlon v. Kngliah, 12 Q. B. D. 220.

See The Marprasa, [1891] P. 403, considered in The Minnetonka, [1005] P. 20tl. The
Hrigrlla. [1893J P. 189. overruled MoTttgoTnery v. Indemnity Mvtval Marine Insurance
Co., [1902] 1 K. B. 734; De Jlarl v. Compaiiia Anonimade Seouros " Aurora," [1903]
2 K. B. 503. General Average is ably treated in Bell, Cktmm. vol. i. (7th ed.), 629-638.
The Uitrim, [1902] P. 256. Tlie Marino Insurance Act, 1900 (H Edw. VII. c. 41 ), s. 66.

1 ScUoss V. Heriot, 14 C. B. N. S. 69; Johnson v. Chapman, 19 V. B. N. S. 563,
which is conaidered in Wrighl v. Maruxxid, 7 Q. B. D. 62 ; Burton v. English, 10 Q. B. D.
426; 12 Q. B. V. 218; Strang, 8Ue' A Co. v. Scod, 14App. Cns. 601 ; Svabon 8S.
Co. V. London Assurance, [1900] A. (,'. 6. 10.

3 JVcV»i« V. Lushington, 4 T. R. 783; Walthew v. Mavritjani, L. B. 5 Kx. 116
(Kx. Ch.). There must be a danger, actual or impending, common to both ship and
crew : WhUecro'S Wire Co. v. SaviU, 8 Q. B. D. 653. Royal Mail Sleam Packet Co. v.

En^ish Bank of Rio de Janeiro, 19 Q. B. I), 362, compares the English and American law
of general average. Srendseny. Wt^aee, 10 App. Cns. 404, 417, discusses .i4/i«>od

V. .Vf/Mr, 5 Q. B. I). 286 ; Awe v. iJnn;to/^M*(ra^Mw, [1894] A. C. 687.
3 Harrison v. Bank of Australasia, L. R. 7 Ex. 39 ; Laufrente. v. Mintum, 17 How.

(I'. S.) 100. As Blackburn, J., says in WHson v. Bar k of Victoria, L. R. 2 Q. B. 213,
there must be " expenditure which is not only extraordinary 'a its amount, but is

iiii'urred to procure some service extraordinary in its natiu-?,"

* Shepherd v. Kottgen, 2 C. P. D. 678, 585. It must be " a voluntary and in-

fTitional sacrifice . . . under the ])resHurc of iziiminent danger, and for the benefit,

«ti'l with a view to secure (he safetv. of the whole ndventure then at rink" : Stewart
V. West tndta and Pactfic Steamship'Co., L. R. HQ. H. 93; in Ex. l^h. L. K. K W- B. 362.

Uut, Bays Benecke, Marine Insurance, 171 :
" The moment of the greatest distress

cannot be waited for." See The Bona, 1 1 Times L. R. 40, affirmed 209.
& Abbott, MerchantShipt(14thed.), 753.

H
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jettison

Abaeltce of

negligence.

place (or the etowage of cargo, thii doea not entitle theit owner to

contribution.^
a . j

Notwithstanding thii, however, the owner of dock gooda jettwoned,

though not entitled to general contribution, may itill have a good claim

for indemnity against the master and owners who received his goods lor

carriage upon deck ; and he may have a good claim against the other

owners, (1) in cases where the established custom of navigation

permits deck cargoes, and (2) where the other owners of cargo have

consented that the goods jettisoned should be carried as deck cargo.

Th« earlicit Mome'4 ease ' has beeti cited as the earliest decision in the English

•t.tcment ot law as to jettison. A casket was cast into the river in order to lighten

the i.w ol
g fg„y [,„gj caught by a great storm and tempest, whereby the passen-

gers' safety was jeopardised. It was held that, " it a tempest arise

in the sea, kvandi navia caiua, and for salvation of the livea of men,

it may be lawful for passengers to cast over the merchandises, tc

The act in question was done by the interference of a passenger, ami

not by the master, by whom the act is more usually deterrainetj on,

and who is responsible for what is done ; ' nevertheless it was held to

be " lawful to the def-,.idant, being a passenger, to cast the casket of

the plaintiff out of the baige, with the other things in it
;

for quod

ouM oi lulelam corporii mi feceril, jure id leciste videlur."

There must be no negligence on the part of the reeponsiblo person,

either in the act of jettison' or in guarding against the penis which

in the last resort render it necessary ;
• and this absence of negligence

1 OonH V. Odrer. 4 Bing. N. C. 134 ; J/ihuorf ». HMert. 3 (J. B. 120. A. j a

cu.lom to carry deck cArgo, WtigU v. Manmd. 7 Q. B. D. 62 ;
Burlm t. i»«M.

12 Q. B. D. 21» ; Kaial Exthtngi: Siippinj Co. ». Daoji, 12 App. (in. 11 i
Loirnili-.

L.* of General Average («h e<l.). 02. See alw Hurfry v. MJmirJ. Jonea and (jin y

(Ir Ex.), 224. (JoodM atowed on dock without the consent of the owner are understocl

to bo at the risk of the master. In the case ol loss he cannot exempt either hlinseK (.r

the vessel from liability under a contract within the exception of dangers of the sen«.

unless the dangers were such a. wimld have occaaioned the lo«s had the goods liecn

safely .towed inder deik : Th, Rtban. Ware (U. S. Di.t. Ct. . 198, 211 i D«itt v.

ftirti, 5 Greenleaf (Me. |. 280, where it is said, at 28», citmg Vahn, Ordonnance de a

Marine, liv. 3. tit. 8, art. 13 :
" This rulo does not apply to hoata and small vessrl.,

which sail from port to port ; where it is customary to load goods on dock, as well «»

in the hold "
; Kolilai. IlarUni, 8 Times L. B. Wl. In Koyal Mad Sfcom Pathl

Co. t. Enalith Boni of Rio it Janeiro, 10 Q. B. D. 302, cargo diacharged before the

commencement of extraordinary measures for getting OB a stranded sbip was hew mt

liable to contribute to expenses. Seo sec. 461 of Merchant Hhippmg Act, 18U4 (.ii

AfiH Vict. c. 00), with reference to deck loadu of timber.

> SIram, Slrtl fo. v. Scoll, 14 App. 11.S. 601 ! ApoUmaru Co. v. Nord Dtutirlw

Inmmner Co., 1 1D041 1 K. B. 252. Chalmers. Marine Insurance Act, 1806, 161.

a 12 Co. Kep 03. Sir llenrv CoiulabU'a ccue, 6 Co. Rep. 100<i. in which the nature

of jettison or, as it is there spciled. jetsam is considered, is an action for taking wrf.k

in prejadice of the rights of the lord of the manor. See Bit<i v. ^.Icoct. 2 Bulst. 280.

« TKe aralitiidinr, 3 0. Rob. (Adm.) 240, -258, Tudor, L. C. on Mercantile Law

|3rd ed.). 34: Ihipout He Nrmoan ± Co. V. Vanee, 111 How. (U. S.) 162 Pme \.

Noblf, 4 Taunt. 123. where the question of whether goods can be jettiaoncd by oilier

than the master, was distinctly raised and decided affirmatively. See llvUtr v.

WUdman, 3 B. 4 Aid. 3118. aa to the extent to which the right is recognised
; » -o

JVotam T. llenJenon, U H. 7 Q. B. 225, 236 ; Whiktrosi Win Vo. v. SattU, 8 Q. B. n..

" If under the pretence of preserving the adventure cargo is jettisoned witheiit

due cause, the owner will have a right of action against the shipowner forthe wli.le

of hie loss 1 " WAttoro.. Wire Co. y. ."oiiH, 8 Q. B. D. per Brett. LJ., 663.

a Clari v. BamwrU. 12 How. (U. S.). per Nelson, .1.. 280; although the k.ss

occurs by a peril of the sea, yet if it might have been avoided by skill and dihgcnic at

the time, the earner is liable. But in lliia stage »i.d i«..iure of Ihc case the fciir-e!,

is upon the nlaintiH to cstaljish the negligence, as the affirmative Ue» on him ;
cuing

ifajdfe V. i'lriJe, 9 C. » P. 380 ; or, as the principle is stated. Oeneral MtOtuUiJntur.

ance Co. v. ShirwooJ, 14 How. (U.S.) 360: "if damage bo done by a. peril insured

against, and the master neglceta to repair that damage, and in consequence ot the
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» exacted, not merely in this instance, but in all cases where there is an
exception to the ordinary carrier's liability, whother on land or sea.*

It is settled law that in the case of a neneral ship, the owner of I''*" ^
goods sacrificed for the common benefit has a lien upon each parcel

*'*[JJ'

"'

of goods sarved belonjEpng to a separate conHtgnee for a due proportion fii!^rifl.ed.

of his individual claim. The cargo not being in his iKMsession or
subject to his control, hit* right of lien can only be enforced through the
shipmaster, whom the law of Knglam), following the principles of the
Lex Uhodia, regards as his agent for that purpose. The duty being
imposed by law upon the master, he is answerable for neglect of it

"
;

'

and in Crooks v. Alhn ' the defendants, who had neglected to perform
their duty in this respect, were compelled to pay the whole amount of
the contribution.

Besides this remedy, each owner of jettisoned goods has a direct Right for pro

claim against each owner of cargo for a pro rata contribution towards ["f? "j?"'

his indemnity, which may be recovered by action at law.* Yet where " '

the negligence of the master has occasioned the peril necessitating the
jettison, the shipowners arc not entitled to recover against the owners
of cargo, but will be liable to the owners of the go«lB jettisoned for
the damage caused by the wrongdoing of the master,* unless the
ordinary relations of the goods' owner to the shipowner has been
altered by a contract that the shipowner shall not be responsible for
the negligence of his servants.'

Seaworthiness.

We have seen that the law regards common carriers of goods as ship pre-
insurers;^ and thus as against the carrier the ship is presumed to be Rumodtobe
fit for the purpose for which it is used." The principle is stated by ^*'°^**'»

Lord Blackburn in Sted v. State Line Steamship Co.," " to be quite w"SitU
clear, be h in England and in Scotland, that, where there is a contract applied

tr, carry goods in u ship, whether that contract is in the shape of a bill

of lading, or any other form, there is a duty on the part of the person
who furnishes or supplies that ship, or that ship's room, unless some-
thing be stipulated which should prevent it, that the ship shall be fit

for its purpose. That is generally expressed by saying that it shall be
seaworthy ; and I think, also, in marine contracts, contracts for sea
carriage, that is what is properly called a ' warranty,' not merely that
witnt of such repairB the voaso! is lost, the neglect to make repairs and not the sea
iitnuiRe has been treated as the proximate cause of (he Inxa,'' See also iOordft v.
U.iU, 4 BinK. G07, and Lord Lindley'a reference to \i,Feii(on v. ThorUy, [1903] A. C.
4.".4

; The Freedom, L. R. 3 P. C. 594 ^omiiiented on as to a passaRe at «01, in The
C'l'MCn. L. R. 4 A. A: E. 44fi ; and .cr Linillry. I^,T., Chartered Mercantile Bank of
India y. Nether/ands India Steam Navigation Co., 10 Q. B. D. M2.

I i.'wcA V. Otmral Steam Natfigation Co., L. R. 3 C. P. 14 ; Tlie Fig'ia Maugiore,
L R. 2 A. 4 E. 106. Taylor v. Liverpool and Oreat Wextrm Skam Co., L. R. 9 Q. B.
TAd, was decided on the ground of a failure to prove that the loss for whieh defendant
was primd facie liable, was within the exceptions.

a Per Lord Watson. Strang, Sled * Co. v. ScoU 14 App. Cas. 606, where HalleU v
livnsfietd, 18 Ves. 187, is considcrfid.

3 .^> Q. B. D. 38.

4 Ikibam v. Wilson, 3 Camp. 480. 8 Strang v. Scott, 14 App. Cas. dOt.
« The Carron Park, 15 P. D. 203. 7 Ante, 876.
- '• Th" Uw j>r«=>(m'"J a i-rc-mise to (lint t-ffn-t m the p:irt of the rniricr without

my actual proof ; and every reason of sound policy and public convenience requires it
should be so "

: per Lord Ellenborough, in Lyon v. Mdle, 5 East. 437.
" .t App. Cas. 86; Owners of Cargo on Ship " Maori King " v. Hughes, [1895]

2 4- B.. per Kay, US.. 657. Cp. GUroy v. Price. [1893] A. C. 56.
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they iihould do their bwt to maka the tbip «t, but that the ahip ihould

really !» at."

'

. , , „.,..,.
Parke, B.'», definition ol neaworthlneM in Ihzon v. Sadler a the

one most often referred to. The term, ho «»y«, impliee that the ahip

" ehall be in a fit lUte aa to repair*, oiinipment, and crew, and in all

other rcepecta to encounter the ordinary |)eril» of the voyage ... at

the time of Bailing upon it."
. . ^ . .t

In the Home of l-or<l», in Slat v. State Line SleamtMf Co.,' tho

queetion of seaworthinefw. the determination of whether the duty or

obligation to make the ihip reanonably fit for the voyage haa been

diacharged. wa» agreed to be one for the jury. " I think, continuei

Lord Blackburn,*
•' that there are some views of the caae in which,

though it would still Iw a question of fact for the jury, there could not

be much doubt about it one way or the other. If, for example, this

port was left unfastened, so that when any ordinary weather came on,

and the sea washed as high as the port, it would be sure to mye way

and the water come in, unless something more wa« done—if in the

inside the wheat had been piled up ao high against it and covered it, so

I H«o 6 Edw VII. 0. 41, «. SO. Chslmeri, Harim Innuran™ Act. IKOO, M. Cp.

Th! S™. ""i. 10 P. D. 203, T*. ^«om«. 1» P. 1\«»> 5'»"™ * C»;.
«;

Jl»r7™i, lmf«ti.,. *c. r,V,[1800| J Q. B, HO. Th. A™^™ Ti., I. th,,l

the fundamental principle n|».n which th, .w of »""'" ""J'" '"V ' '
1

liihed, wa. to aeenro the utmo.t iiire and .lihgenre in the perforraanw of the.r

ditie.1 an end .ecnre.1 in regard to go«l. by char|r,ng th. common earner a. an

in", rcr and in reg.nl to paoenger. by eiacling the highe.t degree of c.refulne.. an,

di SeTao h." "'"'' »ho .tlpnlate. not to h. bound to the ex.rciM of e.rea,,,!

d Pe in th, view of American' la, «»k. to put oil 'kV/,"™ bt ,^lTe', So."
.mSovme,,,; and thi. endeavour the '''^"•'^^'''^"'''''''^f'^'ir^'^n,^',
thli view «tated by Orny, .1.. n iiVrpoof ami (Ireal WiMirn Sttam (,o. T. nnti

/n..m"c"o I2» U. it (22 Davi.) 43D-441. Bnt an In.uranc, by th. eommnu

'."S"";.rn,l loa. a,i.ing from the' negligence of hi. «" ""'°''
"SJ^ c'

^

good by the highe.t authority: P»<.nix liuiirann Co. t Erie TraTuporutim c...,

m U S. (10 na»i.) 312. approved CUilcmia /««rane. Co. v. P»»» C«mpru, Co..

'"."i M *°W*4U -^o'ex. Ch. 9 M. * W. m. Tudor, L.C., on M."«alile Uw (Ird

ed) i27 c*™ ~Ji A.,»d«. V. fl«r.o»J. L. B. 4 C. r.\U :
ThtQ..b« Jfmaj

i-TT 'V. :t ''.^T'v-'^f.S % 'iTk^. ,Vi.'com^nU'rX
TXt? .«™rP."« 8^ "^"'^r^.tl*™! A. 0. »6, Abbott, Merchant

I do irdcaire tS'point to ^y tchnical meaning of th, term, tut to «P™- 'kj' »

bin .houlii be in a romlition to encounter whatever perj. of the .ea a ahip ol t i.t

kiml. an, laden in thai w.>y. may be fairly ejpecteTto encounter ,n "o»™« I'"

Atlantic"; and at 89. I^rd lllnckbum de«-ribea the »"" » "W'Sf'°° " "
'';;

worthine.. a. " the duty or ol,liu.:,tion to >»«kf
•'"'v'';? 'L'X^li?. C?^ T

)

R«e TAr CnrrfM t^tirk IS P. D. 203 : Taltrraalt v. National Skamthip Co^ 12 tj. B. II.

mf^J^JTM^ iskettfc, ira. IM, 0*», V. Price. 118831 A, C. K lln,irr

Sc 3 of the " Harter Act " the doty to make a .hip .eaworthy i. not incunit»nt only

^the owSer. but (.nd. to the a. t. of hi. .ervanl.. .o '^.tthe »'l<lip>t>r."• ' •'';r

e iroenter prevent, ine riemption from liability applying : MM v. SS. Jto.«1iiore ( »

f 8ffi 2 Q B- «»• The protection of the Act extend. " to damage or lo.. re.ultuig

from fault, or error, in navigation or mauageioent of the ..^ "^"f '^/p 112 »,,
neriod of unloading : TAc 0(,'n«-*i/, (18'J« P. 10; T** B»f»«!), flOW!] P 112- " ";

Efil™ of refr"«er.ting.pp»ratu^,«a. held within the«ct,»,nJto^^
Tran«iort C.) ril«31 2 K. B. (Mn. The incorporation of the Hartet Act doe. not ,t

ilZS afidule oLligation at common law to an mulertaking to
"X'l?,"* m

gence: McFaddcn v. Blue .Slor line, [1005] 1 K. B. 097 ;
Marru T. Ocennic S(-<m

"rfr9^"-iMlTn".n't oifeaworthinea, i. not
J,

b. eon.trujd „ . condi.io;

„~.,.aent where th" freighter h». taken the .hip into hi. .ervice and uwd her. II,

LTl^rd EllcTihorougli nn„l«k v. UM,,. W Ea.t, 663 - thi. w.i. a condlii^u

rrSc<lent the neglect of putting in a .ingle nail for a .ingle moment after he .hij

E^ht tS havl. bee". ma,le ii.ht, Lunch, tc would be a breaS-h of the condition .nd

a defence to the whole of the plaintiff, demand." Thi. wa. followed m Inwm

SUamsUp Co. v. BUekof, 7 App. fa.. 070, 673, 683.
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that no one would ever lee whether it had l>een lo left or not, tnd uc
thftt if it had been found out or thought of, it would have required a
great deal of time and trouble (time above all) to remove the cargo
to get at it and faiten it—if that waa found to be the caw, and it waa
found that at the time of uiling it wm in that state, 1 can hardly imagine
any jui^ finding anything eUe than tliat a Hhip whiih Miled ir that
tat* did not lail in a tit atate to encounter auch i>eriU of the nea aa
are reaionably to be expected in crowing the Atlantic. I think, on
the other hand, if this port had been, as a port in the rabin or some
other place would iiften bo, ofwn, and when tney were sailing out under
the lee of the shore remaining o[Mm but <iuitu capable of being shut
at a moment's notice, as soon as the sea became in the least degree
rough, and in case a regular storm rame on cupable of being closed with
a dead light—in such a case as that no one cmld, with any prospect of

success, ask any reasonable people, whether they were a jury or judges,

to uy that that made the vessel unfit to encounter the perils of a
voyage."

But when the criteria of Lord Blackburn came to be applied in

another Scotch case,' there was a diflereuce uf opinion amongst the
judges. The action was by charterers against shipowners for damages
for loss of cargo. The vessel was lost in consequence of the breakdown
of the boiler through the amount of mud in the water, which was drawn
from the Guadalquiver, a river of exceptional muddiness. The Lord
Justice-Clerk (Moncreiff) held that the facts proved made out " a
stronger case than that of Steel, for in that case there was no structural

defect, only careless stowago of the cargo, which prevented one of the
port-holes from being closed. But the propelling power of a sea-

going ship is of its essence, and if this vessel for the time had none it

could not be seaworthy." ' On the other hand, Ijord Young said :

*

" Of course the muddy state of the river may be so bad at certain times
that the thipmaster, instead of taking in the water from the river,

should send elsewhere for it. Whether this mistake of taking water
from the river amounts to an error of navigation in the sense of the
charter-party ' is a question which has never been decided. I think
it was a mistake to take water into the boiler in a muddy condition,

and the evidence shows that this muddiness caused or contributed to

the loss of the ship, but I have a doubt as to whether it brought about
what the sheriff-substitute calls unseawoTtluness in a ^ legal sense.'

. . . That the presence of that muddy water in her boiler constituted

unseaworthiness is a proposition by no means clear to my mind."
The rest of the Court concurred with the Lord Justice-Clerk.

The deposit of mud in the boiler seems clearly a falling short of that
condition of fitness in equipment that Parke, B., regarded as sea-

worthiness
; and to scour a boiler free from mud, at the point of

departure on a voyage, would further appear to be a matter requiring
that " great deal of time and trouble (timp above all)," ^ which Lord
Blackburn marks as indicating a defect of seaworthiness rather than

1 Siritle Sulphur and Coppir Co. v. CulvHi, !5 Rettie, 616; cp. The Soitt/ujatr,

ilSl'.'tl P. 329. Jilackbum v. Liverpool, Brazil, and hirer Plate Steam Xai-igalion Cu.,
tllt<>2j 1 K. B. 290 ; McFttdden v. Blue. Star Linr. [ li>05j I K. B. 697.

^ l-"i Bettio, 626. 3 L.c. 026.
* The charter-party freed the nwnei .mm Haltility from " the att qI God, the

Qufi'ri's cnemieH, fire, and all and every other dangers nnd accidents of the seiiM, rivcra,

„i,
crrorB of negligence, of navigation of whatsoever nature and kind, during the

vwi^"-." 6 3 App. Cm. 90.

S. yiUf

SiUphnr and
t'opflrrf'it.

V. Cclvils,
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ft m«ra temporary incommodity. If, then, fkviltt Sulphur and Copper
Ci. V. ColvHS * it «n inatance of a ihortrominfi that amounte to uiuea-

worthineH, the defective fattening of th(< rail in HtdUif v. Pinknfy ' it

an inatanoe, on the other hand, of that negligence on the part of the

crew which la not to be regarded ai amounting to unaeaworthineH of

the ihip.

But a itipulation excepting the ihipowner from liability for his own
negligence ii not invalia as againet public policy or for any other

cauM,
This principle has been plainly and shortly stated by B^ham, J, :

** The common law obligation of a shipowner is to provide a ship

reasonably fit to carry the cargo that is shipped upon it. If a ship-

owner desires to avoid thlH responsibility he must, I think, use very

plain and distinct wordv (•> give notice of his intention to ttfit out of

this obligation "
; for '\ample, an exception from defects latent on

beginning voyage <>r ,>therwise has been held not to cover a defect

obvious at the con. iu*ripenient of the voyage. '

It is a goneriil rule of constru<:ti(m that exceptions in a bill of lading

are to be construed agsinst the shipowner ;
* and where a bargeowner

contracted for carriage of goods with an exemption from Tiabilitr
" for any loss of or damage to goo<l8 which caa be covered by insurance

'

he was still held HsMe where the barge containing the goods was sunk
by the negligence of hid servants.' Honietimes the bill of lading and
the charter-party difier. Then the consignee is bound only by the

conditions ui the bill of lading which atone is hiH contract. Hometimeii

the bill of lading affects to incorporate by general words the conditions of

the charter'party, e.g., " they (the consignees) paying freight for the

said coals, and all other condition* as per charter."* Then tlio In-

corporating words are to be interpreted to mean '*
all those conditions

of toe charter-party which are to be performed by the consignee of tho

goods,*' * Whore the incorporation of an excepted peril in the bill of

lading from the charter-party is clear, reference is to be made to thJH

latter and the shipowner is excused.^ In any case the question is one

of construction, and the rule is that to excuse the shipowner for hin

own negligence the words used must be express and itiianibiguoua.

The rule in the United States is the Hame, or perha'>-' in the decisionH

of even greater stringency. It has been expreHsed : Adhere the hill of

lading is ambiguous or there is a reasonable doubt as to which of two

1 15 Rettir, Old ; hut m^ CHnniHyMm v. CnirilM, U\ Rotlif, 2I>A, whom I»r<l Admii
sttid, at 309 :

" Wo were referred to the «.«•• of the Stvilli' Sulphur and I'uppfr C;.

against tha prcopnt dpf^ndorH " ..." in which tho Second Division nrrivcd nt <i

diSorent <.-onr]uflion from that Rt which I have arrived, hut it ii ennuph tu lay thnt

the evidence wo have had to consider is mnterially diScrent from the evidpiicp in lli^it

case." > ilHU2J 1 V). B. 08; in H. L. { IHtM) A. C. 222.
s Owntra of Ciirgo on Waikato v. Sfw Zeaiand Shipping Co, (18tW) I Q. II. tl4T.

cited ftnd aduitted hy Williams. I^J., Kathboiu Jtrot/urt v. D. Mathrr. [1903J 2 K. H.

384; and by Ijord Alverstom-, C.J., in C. A., Borthvrirk v. Hldrrflir Slt-amahip f'n..

[1«04] I K. B. 310. affd. 1 1005) A. C. »3. Wadf v. Corkrrlinr, 21 TinicK I- R. 296.

• PhiUipi V. Clark. 2 C. B. {.V. M.) 150 ; Ubi/h v. CuUifurd, A ('. I'. I). 182 : tKciii!--

tion from nculigenco of " captain, officers and crew " does not extend to the defitiili

of A stcTcdore. Edw. VII, c. 41, s. HH.

» Priee Je Co. v. Vnion Ligi<leraijc Co.. [1004] I K. B. 412. followed in Xelton v. iVe/w.iH

LiV.JI«)612K. B. H04; inO. A. [HWTJ I K. B. 7(19. The /•t(ir/»wri', thW4J P- 2Mfi.

Vp, The Mary 7'Ar>m(i:<.
1 1894] P. I(t8

a Hfrrttino v. Camp'eU, [1K91] ) Q. B. 2N3.
' IHtdfTichsen v. FitTqvhariton,[\mA\ \ Q, B. l.'>0, IR2 : Mofl Trymn Ship Ci.. v.

A.'Ui/r). [tlWHlj2K* rs. 'wl, [llHFTj I K. II. Ktm: ..rtiiim-.l.u U. -I L.
i
IlRiT [ A. C. 2Tl'.

» The CrtMimjloH, [IHIUJ P. 1,12. (*p. Tht A'fjr/A«m/.r».i, [Iium] P. 21)2.
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o-nitrtiotiom will bMt accord with the intention o( th. ptrtiM. tht

w ""'*?"?' ,"» fOMtnirtion mo«t hvnunble to tb- 'bipimr " '

„kii. !? "• '"'°"r«"
»' •'•'•'t. do« not ciouH th. .bi|)«wn.r.' liu w.ni olobbg.tion u *b«lut. unlM. h. i. ywventml by periU of tb. Ma or '"»•",.«

n^^u:. .k . .1 V"''"'".'™.''
'«»«'«">'>«" » not •» far a condition

prec«i«nt that tho hirer ii diachargwl on brtach of hii contract by tha•kipowncr from wyment of any oT the charter- money. The charterer• bound to nay for the u» of the .hip to the extent to which it goea.
Again, if a defect, without any apparent cauie. be developed, there ia
a preaumption that it exiited wlien the lervice began.* Unleu the

h. "^nT"^ \"
'''>""«^«' .h-n-'l' out of hi. common law liabilitie.,

hi h .l I

""P«""'^'''«y 'or all defect., even tho«) undiKOVer!
able by the clo.e.t and moat careful Mrutiny,' if their eii.tence i.
incompatible with the rea»>n.ble fitnea. of the .bip.

The condition of the .hip mu.t be .uitable with regard to the " 8„iubU •
particular purpo« to which it i. to be put,' and not only .tructurally "»"""™
ht, but turni.bc. with a competent crew, officer., and general ..range- AVT;"-
damage, for the low of a large number of iron armour plate., which '>'>• »'-
were lo.t by rea.on of one of tie plate, breaking I.h»o after the .hip had 'T"'

' "*.•

The plaintiff contended that the breaking loo.e of the plate, wa. J.„,ed ."«n«-n.™t*
hy mproper .towage

;
the defendant., that it wa. a direct .•onHenueme *''"'"* '•

k,lln!
' T? .T" "

i. "r.'v"!''"''
.*"» » •«"' ""P""' '" the bill of " '^•

^ ?*• Il^T" ' "*"''.'• '^'™''"' '"'''• tl"' "" meJ^hant, by hi. con-
tract with the shipowner, i. protected againat the damage ari.ing from
• thJ'ln ir. " "P"" ««•*''« hv.hip. " Wehold,",«idFieVd,J.,'j„J«m,„,rf
that in whatever way u contract fur the .onvcvance of „,erchandi.c "''' J-

ic made, where there u no agreement to the contrary the .hipowne. «,hv he nature of the contract, impliedly and nece»«irily held to warrant
that the .hip 1. good and I. in a condition to perform the voyage then
« .out to be undertaken, or, in ordinary language, i. waworthy, that i.
ht to meet and undergo the peril, of the .ea and other incidental rhk^
to which .he mu»t of neceMity be exposed in the cour«, of the voyage "

The .hlpowner l. not bound to provide a perfect ve..el-one that i>
'

; /..' 5"/'?.'"' *^" 1""-P-'' '<>' "hich it ha. to ,erve-but

lubmn V. AmaH, one that before letting out "
i. fit in the degree which "'"'.'"

1 Thompaoa, Noaligonce, 1 8482.
° ilonpjr.

; r^ *'""» '• ^""im, IS3 V S. (48 l).»i,) 1B9.
> 3 Kent, tomm. 20a. In J-A, Sehcoiur *„aA, 2 8pr«au» (U S A.lm 1 11 .

it."'
V. Lta(*tr», 07 U .S. (7 Utlol 3711,

'

• Tl„ OI,,l,uin,\i> 1>. U 103: BatkhmK ,. S^ad. 1 Miirnh IS Q. 1 171 ,.ir«l

"I'lmury rare can p-ovuio"; Cirffo fj Lfu-Tlr», 12 p I) 18?
""""? *""? •" "»' «•

'f I^or.lB (aw per Field. J.. 1 Q. B. D. 3«l

)

^^ ^**' "*"'""''' '" "'" """"
' Cttffordv. Hunter. M. k. M, IM f.--.4.2iev r*--^-,; " p ± c i--
'i«.B.U377. '• "'•'*?•

l-;"-3S„
" J H. L C. 384. In Z>ri47ro» v. Pcmbtokt, 2 App. C««. 2lO, ' l/ird Pfnamce,
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a prudent owner uninsured would retjuire to meet the perils " of such

a voyage as it is reasonable to anticipate for it. Extraordinary perils

are excepted. It is manifest that as the arts o( naval construction

improve, this ability to resist the perils of the sea must be constantly

rising. What in one age would be looked on as the act of God, so that

loss arising therefrom would be excused as within the exception, may,

in a succeeding age, come to be regarded as a loss resulting from an

unfitness to encounter perils, which it would be usual and prudent and

of course to provide against at the commencement of a voyage.*

The seaworthiness of the ship is to be determined at the time

the goods were received on board, as well as at the time of sailing

with the cargo, and includes unfitness to carry the cargo in addition

to unfitness for navigation purposes.' So that if, in the interval

between the reception of the goods and the commencement of the

voyage, the ship becomes unfit, the liability attaches,^ though

in negdtiving the iniptiiHtioii of n warrunty of HcuwortliiQesa in a time policy, said:

" I do not propose to trouble your Lordahipa by reviewing the arguments on thia

question, because I consider th»t the case of Oibaon t. Smnll (4 H. L. C. 353), aiip-

plemented as it waa bv the two eases of Thompson v. Hopper (tt E. & B. 172), and

foiwiM V. Sarifuld (6 E Sl B. 1!>2), must be considered to hiive set nt rest the con-

troverMicM on this auhject, nnd to have Hnully decided that the law docs not, in the

absence of special stipulations in the contr«(^t, infer in the case of a time policy any

warranty that the vesHel at any particular time shall have been seaworthy. In

pronouncing the judgment of tho majority of the Court in the latter case, I-ord Caniiibell

said :
' For the reasons which I gave in the caae of Gibson v. SmUl, and which I have

given in the ca«e of Thampaon v. Hopper, I think there is no implied warranty of sea-

worthineits in any time policy.'
"

I Burgess v. Wickkam, 3 B, & S.. Jicr Blackburn, J., 6fi3, commenting on and

approving the remark of Story. J., in Tidmar/'h v. The Washington Fire and Marine

Insurance ('«., 4 Mason (U. H.) 441, that " the standard of aea-worthineRS has h-en

gradually raised within the last thirty years." In Knill v. Ilooptr, 2 H. 4 N. 2S3.

Watson, B., delivering the judgment of tlie Court, said :
" The term ' sea-worthiness

'

ia a relative term : there is no positive condition of the vessel recognised bjr the liiw

toaatiafy the warranty of aea.worthiness." Ci». Readhetid v. Midland Hy. Co., L. K,

2 Q. B. 440. As to seaworthiness with regard to »le<:k cargo, see Daniels v. Harris,

U R. IOC. P. I ; Lawrence v. Minium. 17 How. (U. S.) 100.

a TallersrUl v. Nalinr^ Steamship Co., 12 Q. B. D. 297. Oumers of Cargo on
" Maori King " v. Hiufhes, [1805] 2 (j. B. 5i">0. implied warrajity of reasonable fitness

of refrigerating apparatus ; QaecnMand National Bank v. Feninsitlar and Oriental

Steam iV«fiV/«(i"o« Co., [I«y8j 1 Q. B. rAM, implied warranty that a bullion-room was

reasonably tit to resist thieves ; Rcdhbone Brothers v. Z>. Maclver, [1903J 2 K. B. 37H,

impUed warranty of reasonable fitness to receive a cargo of sheepskins t Elderalit A'N.

Co. v. liorlhwick, [190jJ A. C. H3.

3 Cohn V. Davidson, 2 Q. B. D. 455; Dudtjeon t. Pembroke, 2 App. Cas. 296, yiei

Lord Peneance :
" The underwriters would be at liberty in every case of a voyage

policy to raise and litigate the question whether, at the time the loss hapi*ned the

VCBsel was. by reason of any inmifficiency at the time of last leaving a port where it

might have been repaired, unable to meet the perila of the seas, and was lost by reason

of that inability." Sttel v. Nlate Line Steamship Co., 3 App. Cas. 72. But thougli

the owner is not bound to repair during the voyage, if he elect to do so he ou^ht not

to proceed with the vessel in an unseaworthy condition : Worms v. Sloreif, 1 1 tx. 427.

"Although the ontu of proving unseaworthiness ia on the underwriters, yet i agree

that, if a vessel were shown to ne lost by leaking as soon ae she left the port, the onus

of proving her capacity for the sea would be shifted "
: per Willea, J., Davidson v.

Bunand, L. B. 4 C. P. 120. " A defect of seaworthiness arising after the eommenc*

moot of the risk, and permitted to continue from bad faith or want of ordinary prudenr,

or diligence on the part of the insured or hia agents, discharges the ordinary insui-

from liability for any loss which is the consequence of such bad faith, or want uf

pmdence or diligence ; but does not affect tho contract of insurance as to any othrr

risk or low covered by the policy and not caused or increased by auoh particular

defect": Union Insurance Co v. Smith, 124 U. 8. fl7 Davis) 427. Thiodon v.

Tindall, 60 L. J. Q. B. 52R, was a claim against the Committee of Lloyd's by the

purchaser of ayacht with a certificate classing heraa Al for eleven years ; subsequently

to the purchase it was discovered that she waa not entitled to the claasification, and

the purchaiCT aued the committee, alleging that he had been induced to purchase by

thoir misrcprcaciittttiuu iu the t-ertififLtte. tie "iWB hpid dismtitlcd to rfwiver.
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not if the unseaworthiness is posterior to the coramemement of the
voyage.

IfashipisseaworthyatthecommencercM
' ri. - voyace thouch p.iH <

she become otherwise only an hour after « !.„., the «.Z*?.-is co« ^ll^^Z^,^^-
plied with. It IS manifest that in a case oi i his -ort the :iiffi, „ty is not """
with the law, but to fit tlie facts to it, or „.li . r to ilr^w he correct
inference from the facts. The failing w u{,, an Hmir A startine
would raise so high a probability of unseaworthii.ejs ramediately
before starting that much evidence would be needed to displace it
Ihe burden of proof upon a plea of unseaworthiness to an action on a

policy of marine insurance lies upon the defendant." " But when
lacts are given m evidence, it is often said certain presumptions which
are really inferences of fact arise, and cause the burden of proof to
shitt; and so they do as a matter of reasoning and as a matter of
tact, tor instance, where a ship sails from a port and soon after she
has sailed sinks to the hottom of the sea, and there is nothing in the
weather to account for such a disaster, it is a reasonable presumption
to be made that she was unseaworthy when she starta;d ; and a jurymay be properly told that upon such uncontradicted evidence thevmay presume as a matter of reasoning and inference from the facts
the vessel must have been in an unseaworthy condition when she
started

;
that is, when she started she was not in a fit state to encounter

the ordinary penis of the voyage, and if a jury, with no other evidence
than that I have stated, were to find the contrary, it would not be ahndmg against any principle of law, but it would be such a finding
against the reasonable inference from the facts that it would amount
to a verdict against evidence." '

The altered conditions of navigation caused by the resort topfi„,„fsteam power have resulted in a modification of the rule as to sea- r™ort t„
worthiness, in the case of a long voyage the warranty is not broken '"«"» I"""
because the steamer does not start fully provisioned with coal for "1 '"It
the whole. The warranty is held to be conlplied with if at each stage nLT"""'"-

Ma e •
^"^"°*'' " **'''" '" "'^1"**" *° '""" "»« succeeding

Proximity to a danger was ineifectually urged in The ftamond •
o„ri,™i„iprevent the shipowner relying on the statutory exemption from "to"

'

liability, under sec. 502, sub-s. 1, of the Merchant Shipping Act 18U4
where loss or damage happened " without his actual fault or privity

"
to goods damaged " by reason of lire on board the ship." A stovewas placed too near a bulkhead without any means of insulation andwas negligently overheated so that a fire broke out. The ship could
not be called unseaworthy when she was safe if properly used ; neither
was overheating the stove negligence to which the owner could be said
to be privy.

'Mi ^u:""^ "'
^,T;

^"^ •^' "" ''""'"S'^- "H Abbott, Merchant Shi™ (14th cd )Z „f ,£Z?„M i^^f'f r?'''" "'" '''"'' <''<'"nn«g»„rdimmly,.J°tti,i

"-
,
Moffarrt V IKo/Afr, 15 Timpa L. R. 4(17

"• i- l-^. o.;

^ Watmn v. Clark, I Dow (H. L.) 330.

on M.^'L?"?"' H' !!'''"''.\ '*»"""• '"»«"«" Co.. 3 (J. B. n. 600. " Tile l„w

tJiri J" ''""".V settled in Pickup r. Tham« Insurance (»., wiich foIS
: iTJi/Z.^-.*?,'? II'- "^V

"' ^"^ I-inrtley,deiiveHnKS;™n;ta
pL:/;,nTou^ , " ^- ^'*'°" -Vnrm-^ Iiunrnncc Co., 119011 A C 3«y See

w Tif* '^°- ,' *«""/' "l-H") Co., 1)4 Fed. Rep 180.' '

**

imvii nZi"" '"•'•"•"" (• riM«l 2 K. B. 057: .«./„r v. n,,; .<I/,„,„™;
'

Vol ,1
Mi™jK2»2,
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What is seaworthiness " at the time c.f sailing " was considered

by the Privy Council in Diccard v. Hhei.herd,' where the voyage w»s

divided into stages. Lord Wensleydale there laid down the rule by

reference to his own judgment in Mxm v. Sadler - as follows :
If

the vovase be such as to require a different complement of men or

state of equipment, in difierent parts of it. as if it was a voyage down

a canal or river, and thelu'c to and on the open sea it is enough if the

vessel be at each stage of the navigation in which the loss happens

properly manned and equipped for it" ; and the Court of Appeal, m
Ihiny ieir/ioriis,'' adopted this statement of the law.

. .„ .

Some difference of judicial opinion has exi»ted as to the sigmhcation

of a stipulation expressed to be " during the voyage, a phrase the

meaning of which may be noted conveniently in the present connection,

though it is not primarily applicable to seaworthiness. In I row v.

Falk' the words iere held to apply only to the time after the voyage

began, and it was held that the voyage could not begin before the ship s

loading was completed. In Bruce y .\.,vyp,do,' Pol ock t.B.,

dissented from this decision, and it was held in that case that a pre-

liminary voyage was to be considered part of the voyage contemplated

by the contract. Again, in Barker v. M'Andreu;^ where a ship described

as then at N., was to proceed at the usual place of loading at N., ana

there load and proceed to A., with the usual exceptions durmg the

said voyage." the exceptions were held to .ipply to the preliminary

transit to the port of loading. In a sin>.,„i; sense was the ^cision

of Sir James Hannen in The Carron Park; where the cases of Bf«ccy.

Nieolupuh and Barker v. MUndreie are considered ^'^l-s'^f •

while in the succeeding case of The Jcmwac "the words in a eharter-

Barty
" negligence " " in the navigation of the ship in the ordinarv

cou.se of the voyage," were held not to cover negligence while going

into dock to discharge cargo after arrival.
, , „ „ ,

Besides the duty to provide a seaworthy vessel for the carnage of

goods there is an obligation implied on the shipowner to j, ace goods

which are entrusted him to be conveyed and which are likely to caus.

injury to other goods conveyed in the ship, in a position where they

are not harmful to the rest of the cargo; even though the .njunous

goods arc placed on board in a condition to do mischief and by the

shippers of the goods they arc calculated to injure.'" If the shipper of

goods in a general ship sustains loss from damage done to his go<,ds

by other goods, he has an action against the shipowner without prool

of negligence. But it is incumbent upon the shipper to see that Ins

goods afe of such a character and in such condition that hey will bear

the voyage upon -vhich he sends them, .f conducted in the usual an,

accustomed manner." The presumption is that he has done so
;

an.l

the onus is therefore on the carrier to show circumstances suggestnig

default.''

1 uM,,,, pre 471 ' .-,M. *\v.4n,-,.4i4. » 14 Mo„. P. c. c. 4M.

I ltSiM^.^*> TI.C V..„,.r.. 118»1 P. 1.0.
;
»*

"j.^fi, ,„,
'
1',pV»iv) »,„.rovcl l/i*ar».(-r„.v.J,imu.V« Fruil Imprlhy. Jf. ''"LI''"'!

2 Q B 540 6 Ki« 'vfl o 41. .... 42 4.J. Shod. I. U„le. for Co„.tr„oli„„ .,t Pol.-

-

II OilU.pic V. I-tompon, K. » B. 477 »
i
The B«ri Colond M,«r., 1 Sl.r.i.,,.

(U. 8. Adra.l, 530. J„,-,,„r T ,.Jd"I'm

SwS5.U. to the fcS'tirc ot tta c»mer.\nd partly to the negligence or m..lortu,.e
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In tlio ahBotloe ot nomcthing tn qualify his oljligation, the undcr-
tak-mg ,,[ the men-hant to furnish a cargo is aljsoluto.' And the
Bhijiporn or cliarterer's ohiigation i» "to have \m cargo ready wlien
t he ship IS hound to receive it in ordinary course." He is not hound
to be prepared for a contingency or fortuitous circumstances not

contemplated liy eitlier of the parties." '

The obligation to put goods in a suitable place," and to take requisite l)..m„ac in
measures to jircserve them,' at common law does not entitle the eon.'"w""
signcc to resist payment of freight on the ground that the goo<ls were S""",','°''damaged, if he had not specially contracted for the right to do so fr,'

X '"'

I lie negligence of the master in this respect is matter for a cross-actiim

u-M T
" " ™'"" '*" "''" I'f'iposition is Datm v. Oxle/j.^ where /»„l,„ .-

Wi les, J in a considered judgment, examines the law on the subject "''» '

iiud c-oncludes that a plea averring that through the fault of the sliip-
"vvner goods shipped had iiecome worthless, and were abandoned by
the owner, who was thereby discharged from the payment of the
freight 18 bad. Willes, .I.,« citing " Professor Parsons in his learned
work upon Maritime Law, vol. i. p. 172," states the law in America
to be, that ' if the cargo arrives in specie, notwithstanding that it is
(liimaged, whether fortuitously or culpably, so as to be worthless the

,1 '" 1 .,'" m?''"'"' "'"""'S'' in <:''»« of culpable damage sot-ofi is
.11 owed The contrary is nevertheless held in Snow v. Canulli » in
which the decision of Story, J., in Willard v. Dorr" is cited as an
authority

;
and that decision has been followed in not a few eases '»

Though the common law on the point remains unaltered, its .I„,li,.,i„ro
ollcrt 18 ne^utrahscd by the jirovisions of the Judicature Acts, 1873 -Aci-.-naMo
If.), by which (and the rules made under them") a defendant mav '

I"'""'''
set up a counter-claim to an action. A claim for freight may therefore ^'m,'"
be met by a counter-claim for damage to the cargo.'-

'

If goods are furtively put on board a presumption may arise (;.,„i,
that the owner wished to defraud the carrier. This would rebut the (unlvil, p„t
«r 111.' .Hhip|»r or ,'on.ignef and 1 hat it i! not priKtirabIc to amcrtain for how muih of

™ ''"'"'''

< .« the one party, or tK« other, ,., m f„t. to.,«,n.iblc. 1 am, th.relort, oMigrd to*.|.l .»me arbitrary rule in dcUTininine the amount to be allo«.«l the rc»p„nd™t°
ti, ,„i,hw may !«, found in the rule ado, k-J by Court, of Admiralty, in ca°," ofLolJHion when: b.>thtmrtiea are in fault.

'
van s oi

I I'L-r Lord Hiaekburn, PoetUthwaik v. Tnd'iitd, Ti App CaB 0I»
= IVt Lord Davpy, Ardan SImmthip Co. v. Andrew ll'cir ja Co, IlilOr,] A 'ill

ti]iN.imn|!iiU(ev..S(ii»na<,«,11896JA.O. 108. ' '

" !fcO?i«nJ|),38L.T.(N.,S)l-,l: Hajnv. C«Hi/<mf.3C. P. D. 410: 4C.P D 182
* .V>,(firrt V. Ilendrrmn, L. R 5 Q. R. aiO; L. R. 7 Q. B. 22,-> 235- Tranitmv

222; ll,ri,adra v. Stconn. W CI. B. .V. S. 772. H,av»(o» v. [Ce,*. 1 « B D 3117.B,r,i„ tlie o,„len,e of a lion on ,ar|io pre.erved, tlioujh tlie ohargp, were 'incurred
..h,.,,, authority

'™V,^'8«ri5 C. 'b^ N. S. Sti'^"
'""'-^ -'

''T^VZ'^ "'

of"ii;,i;,

;'"'" ? '*• ^' '»•.,* 2 .'!'' D. I9.2,lil,(i I. DemurraBeceaw, on th; d^v
fc

(or readme., to m,l P,,,^, y. M„. U M. t VV. 80).\„d it eubiiequentlyll» .

.11 1. 1, dftamed, the freidhter i, not liable : Jamirmny. Laurit Bro P P 474
i.-i.ra„,e(U.S..Uin.),324. 9 3 -lla.ondl S.l, 161, 171.

v„l 1

.'.','..

.'a
^n'mver.y .ummari.ed in P.r.oiia. Law of Merchant .Shippini™. ..,.,, note 2, which la in fact a new edition of " the work on maritime law.' dted

I
-| V ; ;'• " " »"»"g' 111"! Ihough the Law of Merchant Shipping wa, nit oubWi«l 1.11 1809. there i. no nolicc in it of the decision of Dokin v.'!5S^. thoS^h fh.t

m,li:,:nT'^ '" ""*' ""'' "'" '="»''''' '""" "" '•""•ly l''"^ upon in Then,»r,frr,rfto, *cR.S.C. 1883. Order ,i..r.1.

i;iJ,7i"""^S' ","%'''-' „ '" ''""i'l'wi I'y Wille., J., in //moon t. U,mu nod-A.™' I„„„ana Co.. L. R. 7 C. P. 348 1 6 Edw. VII. c. 41. . 00. See also KweT1«' Mercalona (6th «i.), ,ol. i. 187 ; Kay, Law relating to ShipnuatS SInd £JS
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presumption o( an implied contract,' though if freight were receive,!

by the carrier it would more probably operate a> a waiver of the surrep.

titious dealing, and the carrier would thereupon be clothed with lus

normal regponsibilities.
, . , j • f ,.„„„i

Pulhier is of opinion that the master who finds goods in his vessel

furtively put there is at liberty to put tham ashore and charge the

expense of uni.-ding to the owner. If he docs not find them till after

he has sailed, he may discharge them at an intermediate port betore

the end of the voyage, leaving them in the hands of sonie solvent

merchant and giving the owner notice ;
yet if the vessel is able, hi'

ought to carry them to their destination.''

By the Oode de Commerce ' the master may only discharge thi-

goods at the point where thev are laden ; or if he prefers to carry them

he may charge the highest 'freight paid for merchandise of the same

''""if 'the time of loading is not the subject of special contract, the

implication of law is that each party is to use reasonable diligence in

performing his part. FaUure by either resulting in loss creates a right

of action in the other party.' Where the performance of the contract is

prevented by a cause over which neither party has any control, as liy

a threatened bombardment of the port of loading or delivery, an

action is not maintainable.' But it is established law that the mrre

existence of circumstances beyond the contiol of the skipper wt.tli

make it ini practicable for him to have his cargo ready will not relieve

him from paying damages for breach of his obligation."

MaHer'a Ovty.

The master ' is the general agent of the owner for the purpose of

the voyage , and for the exercise of that agency is entrusted with

(2nd ed.), §9 268-297. "Freight i»« psyment to be made to the Bhip for crri.Ei- and

dXvery. .nd untU ther. ha. teen c.niLe utd delivery the h'PO™" >»
f"*:,"i""", :._i\, .._ .:.i.ltodemai3freight«tair': perLordBuB.ellof Killovi™.

^„ „,., . „ ,. , . 4. B. 196 1 I1900J 1 Q. B. 45. Freight under achiirnr.

pkrtv i. not in incident to the c.ner,hip of the vc.Mil, .0 that an "°'''7"""";„;;;,„?

delivery, and untU therv; ha. been carriage utd delivery the .h.powner B not. mm
r..:'ua/yciroumBtanceB, entille.1 to demand freight at all": per Lord BuB.ell of Kill.... n.

C.J., IfetV V. Oirm, [1899] 1 «. B. 196 ; |19(K)J 1 Q. B. 45. Freight urider a tta.l r.

part, i. not an incident to the c.ner.hip of the vc.«!l, .o that an ""'''7"""" '»
,

"'

Jinn.t claim any part of the damage, recovered from the o«mer. of the "«?£'»«

ve..el on account of loB. of proapective freight: Th^^^alr«nnrfetCo.^.U'M,,>

13 Q. B. U. 706. For the payment of freight, Abbott, Merchailt &hil» (14th ed.) .^,

712; 3 Kent, Comm. 219-230 (12th ed.), with .^Ir. Holme, a ""'"""•,
^J

"''.'''

procedure for enforcing ahipowner.' right to freight see
^""-JS?-^'

»'.,"'' "
Shipping Act, 1894 (57 * 68 Vict. c. 60), and VIMt v. f.nK", W,,̂ £- *"V 'V

,

oomV™ v. Foy. Morgan t, Co., [1895] 2 Q. B. 321, expl.med J/cC.Vo«« v. <.}k.

(No. 2). [1902] 1 Ch., per Buckley, J., 816.

1 Tie /yunireo, Daveia (U. S. Adm.l, 82. 91.

2 Pothier, TraitedeContratdelaChartc-partie, not. 10, 12.

B Code de Commerce, Art. 292 i
Boiday.Paty, Druit Maritime, vol. ii .i.i.

Alauiet, Commentaire, vol. iii. 191.

4 Valin, Ordonnance de ia .Marine, liv. 3, tit. 3, art. 7. ^ ,^ , „ j,v.«
J Jocf»» y. l'»io» Mmiw^ ;,™ra»!e Co.. L. B. 10 C, P. 121i i

Pmimri v. *.."".

1 Q. B. D., per Blackburn, J., 414. If the delay, thcugh caused by BomelhiiiL'W

which neither party i. re.ponBible. i« «o great and long a. to make '
>f""""'»'

to require the partiea to go on with the adventure, either may tl^eat it, at lea.t ~. mil

a, it is executory, a. determined : ftiM v. Sdm. 6 App. C«8 38. "S-t-ft
»»'':

«»r«I v. t/sdorne, 18 C. B. 144, approved ?KMk v. .Ve»9im, 3 t. P. U. I"- ->

continuing warranty, Tiijfj v. UoMing. 2 Q. B. 1). 182. Ante, 834.

B /•oirfcr v. Xnoop. 4 Q. B. D. 299. „,, _. ,,-,,,,il
7 ford V. (.W«.uirt», L R. 5 Q. B. 544 (Ex. Cli.jl IhiiT Rodcamath,, -."lu

2 O. B. 626, in H. of L. iltb nam. Hick y. Rasmond, [1893] A. C. 22.

» Ardi,,. Slramthip Co. v. Andm Weir J, Co., [1905] A. C. Ml, 612.

a Heirrendum honorem iitmit qni>iqnis mtujifitri nomen aecepertt : tleirac, Jii]-,
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powers to be used at his discretion,' The owners are moreover held
liable ^ if the master exercises a power which circumstances might
justify, so that did the circumstances in fact exist, although the facts do
not warrant its exercise in the particular case, the act would be within
the general scope of his functicij, for instance, if he unnecessarily throw
goods overboard in a panic o • sell goods without justifying need.

The master is bound to take all reasonable care of goods entrusted to
him, even though there are special conditions exonerating his owner
from the conseijuences of his defaults , and where accidents havo
happened for which neither he nor his owners are liable, he is still bound
to take all reasonable precautions to neutralise their effects ancl to save
what of the cargo he can for its owners.^

Th3 master is bound to attest by his signature the date as well as
the fact of the shipment of goods. He is not indeed bound to super-
intend in person the receipt and the stowage of them ; yet if he is not
personally cognisant of the fact and time of shipment, it is his personal
duty to inform himself upon both those points by examining the mate's
receipts or the log-book before he signs bills of lading for the goods :

and he can only discharge himself by showing either that he was
relieved of his duty or that he made an honest attempt to perform it

and failed through no fault of his own.*
The powers of the master of a ship for the maintenance of discipline '

are very large—even to admitting a liberty of exercising " the power
of administering wholesome personal correction," but not extending
to autliorise *' mere passionate violence." * In the Scotch case ' just

d'OIeron, c. 1. Beawes, Lex Mercatoria (0th ed.), 155-16fi, Master of Ship; MulynoB,
Lex Mercatoria, c. xxii., Of the Master of the Ship, his power, and duty of the Master
to the Morchants ; Bill, Comm. (7th cd.), 554-557, Of the ShipmsBter or Capluin.

1 Duty of master to load, An^lo-Airican Co. v. Lamzed, L. R. 1 C. P. 22lt.

> Notara v. Henderson, L. R. 7 Q. B. 225 ; Eicbank v. Nulling, 7 C. B. 7»7. Under
24 Vict. 0. 10, s. 10, and 17 * 18 Vict. c. !04. b. 191, it was held that the master had
a maritime lien on the ship for disbursements : The Mary Ann, L. R. 1 A. & E. 8 ;

The Glenianner, Swa. (Adm.) 415; and that he oould maintain an action in rem for
" di»iburt)ements " without previous payment in respect of such liabilitie.-* : The Sara,
12 P. D. 158. This was overruled in The" Sara," 14 App. Cas. 209. where the House of

Lords held that 2^ Vict. c. 10, did not give the master a lien on the ship for disburse-
monts. The result of this decision was the passinf; of H2 &, 53 Vict. e. 4(i. The old
d.'iisions were ther-'by again made applicjiblo : Morgan v. CasUegaie Steamship Co.,

[ISifSI A. C. 38. The enactments referred to ia this note are now consolidated as
sw!. 107 of the Merchant Shipping Act, 1894 (57 &. 58 Vict. c. (»0). Poitt, 1095 n.s. The
juitgment of Story, J., in Pope v, Nickeraon, 3 Story (U. S.), 485, 473, discucses the
liability of the owners and the powers of the maater. The limits of the ister'a

iiiithority to bind the owner for repairs is defined by Dr. Lushington in The Alexander,
KJiir. 241; Benson v. Chapman. 211. L. C. 696 ; Rankin v. Pnller,h.R.fi H. L. 8.% 122.

3 Virfara v. Henderson, U R. 7 Q. B. 225 ; Adam v. Morris, 18 Rettie, 153. See
' I ' . 1024 ; andp<M/, 1037.

i SUmore v. Breen, 12 App. Cas. 098, 702.
-> Merchant Shipping Act, 1894 (57 & B8 Vict. e. 00), 38. 220-238. There ih a

conflict between the English and Scotch courts aa to whether these statutory powers
exclude ther remedies; ep. The Great Northern Steamship Fithtng Co. v. EdgehiU,
II Q. B. n. 225, with Sharp v. ReUie, It Bettie, 74.'>, where the English case is con-
sidered and dissented from. The master's powers for the maintenance of discipline,

'iiid iiiso the rights and duties of mariners, are considered, Beawc^, Lex Mercatoria
((itheu ), vol. i. 172.

" Per Curiam, Rakie v. Norrie, 5 Dunlop, 3C9.

Hiekie V. Norrie. 5 Dunlop, 368. Ia United States v. Calbg (1840), I Spraguo
\V. S. Adm.), 119, if. was held that if the master of a ship at sc , in the cxcn-iNi- of a
cound and honest judgment, believes danger to be 'mrainen', and to require the use of a
diiiigerous weapon to reduce to obedience a seam^ii iu open mutiny with wcHponH in

his liand, and thrp->teniis the Vive-a i.f the officors, and the master should use such a
wc;ijn)n from honest motives, he wetild bo jutttitijd. The owners have been he'd not
1l:iI)!p for an aH.^auIt by the master on a seaman after the emergency bad paused and
l>y way of puTi.shtnaat for an act of disobedience : Spencer v. KiMey, 32 Fed. Rep.
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cited the muster of a ship was mied for strikinf^ the pursuer, nnd a

defence that the blow was struck in makin>; head ajjainnt a mutiny
would, it seems, have been sustainable, had not the facts shown a

violence that caused " effusion of blood ;
" so that in the ( irrumatancoa

the defence was held not to have been made out, and the defender, on
whom the onna of proving a justification lay, was held liable Still it

is manifest that even " effusion of blood " may be justified in cxtrenii-

circumstances. The main point is that personal constraint is justifiabh',

although only up to anc' in accordance with ne. easity.'

The master is bound to sail so soon as wind and tide permit—but
not in tempestuous weather.' If the ship is under a charter-partv
which provides for sailing un a given day the time must be kept unless

necep-iity prevents. The master must beaidea proceed to the port

of delivery without de'ay, and must not deviate unless to save life,'

If the ship is so disabled as not to admit of repair the master may
procure another vessel to carry the rnv^o and save the freijifat—or lu-

»iii»y adopt other means of transportation if they are available. If

the freifjhter wil' not consent to the new means of transportation the

Tri\n- master is entitled to so much frei;fht as is earned.^ Whether it is tln'

»iln;ijiirig. rfw/^ as well as the ri'jht of the master to procure another vessel if he

can to forward the cargo was a point loft open by LordDenman T.J., m
SMpton v. Thornton

;

' but in The Bahia* Dr. Lushington laid down :

(1) That the master is under no absolute obligation towards thi;

owner of goods to forward them in the original vessel.

(2) That it has never been decided that the roaster in any casf

is bound to tranship.'

But it is the opinion of Lord Tenterdon " *^hat if the master's *' own

8SS. Fuir ft mnlii'inu* ami wilful aHsaiilt on a niiilot- by tlin inaHtor the owners h.uc
lioeii hi-Id not ri'sjmnHibleinNew York(/«An'c/.«i»t v. IVn^^dill, IM N, Y. 1. Cp. ante, TiTS.

1 In Vnllance. v. FiUle, 13 Q. B. D. 100, nn action wjim held not to lie agjiinut iti--

nia«t«r for refiiHing to give a itcnmnn the certifiPftto of diicharKO diroi'ted to l>o givi ti

under the hoc. 172 of The Merchant HhippinR, 185-1 ; see Merchant Shippin;^ Art, IH'.iA

(67 & M Vint. c. 00), H. 128. The maater mny di^'har^c tH^nnien for just cause, and
even put them aahore in a foreign country (."i? A M Vict. c. 00), bb. 180-189; T/-'

Kxeier, 2C. Roh. (Adm.) 201, 272. See The Master's duty to the Mariner, c. x. of A
Colioction of all Sen I^wn, hound up with Malyne«'a Lex Mercatoria (3rd od.).

a Abbott. Merehiuit Ships (14th ed.). 5! 1. .)22.

3 f!a:ritmnngn v. Stamp, 5 C. P, D. 205. IJelny to avoid imminent danger of

efiptureifl jufltifinble ; The" San Roman," J*. R. iJP, (', 301. Ax to deviation on neroiui'l
of avoiding a poliey of insurance, Edw. VII. r. 41, n. 40; .1 Kent. ('onim. (13th c<l).

^12 etwqq Park. Marine Innuranees (8th ed.). 019, nr,H ; Miirshiill, Mirinc IiiHuniiK,'

{4th ed,)- 138-103.

* Molloy. hk. 2, c. 4. s. 5. Valin (Ordonnancc dc U Marine, liv. 3, tit. iii.. liii

Fret ou Nolin, art. 12), and Polhier (Cluirte-partic. n. 08) contend that the niastci i-

no further bound to pnxuire another vessel, than by lor<ing his fn-ight for the einiic
voyage, if he omits to do it. But Kmcrigon (Tmite des Assiiraneos [e<l. Boulav-P.ii \ '•

vol. i. 42r>) considers them mistaken, and sayw that the inastor is guilty of ft breailiHf
dnty if he refuses to procnre another vessel and take on the cargo. See Cinle il''

Commerce. 2»0: Si le enpitaine n'a pu louer un ntUrc Tuiviri', Ir. hrt n'rul dt} <}"'"

proportion df. rt que le. iy»jage rgt amncf; Boulay-Paty, C'onra de Droit Commeni.il
Mftritime. vol. ii. 400-44).! : main le nourean ('ixie da Cnmtnrree, rommt nana venont ilr

Ic voir, tnijjote au rapilatne VMigatum de Imier un tiavirc en j-nrcU caa
8 !l A. & E 31 1. fi B. & U. 2ft2, at 304. 30.1
7 Refcn-: ig to Thr Tlamhury, B. & L. 2r»3. In Wil^ion v. Bunk of Viriorh. L. U

2 Q. B. 211, BInekburn. J., says :
" Inasmuch as the master could, by the cxjH'inli-

tnrc of a comparati- small sum on temporary repairs and coals, lirin'g the slii]) nml
cargo safely hmie, ii u.ts his duty to do so ; and thongh we do not decide a point whi^ K
dopH not arise, we am not to he taken »a deciding that hi- owners would not h.ive lie: ;;

liable to the owner of the cargo if he ha-l not'taken this course." The point wa-.
hnwever, deci''ed in The AMteurazioni Genendi and Srh-itkpT t& Co. v, SS. Bc-i''.

MoTTPtCo., [1892] 2Q. B. 032. a cise of a charter-party. The. Havana, [19001 P 251',

8 Abbott. Merchant Ships (5tb cd.). 240 ; { Uth ed.), 528.
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•hip can b« repairpi), he. is not 6i>»n){ to nrnd the rarfio )iy annther, but
may detain it till tlieropaini are madi'.snil even hypothecate it (or the
expense of them ; timt is, supposing it not to 1)e of a perishahio
nature

; it it be of snrli a nature, and ti"Te be no' time or opportunity
to c-onsult the merehant, he oufiht either to transhi|i or sell it, according
as the one or the other will be most benefiiiol to the merchant,"

We have noted that durinR the voyage the master must use all Driirocol
reasonable exertion to preserve the cargo." In Limrir v. Douglas,' ''"" "''luired

Pollod-, C.B., expresses this iluty to be, that he is bound " to take the "'.''""""K

ii»mecare[o( the gooils] as a person would of his own goods, that is an
" "™'''°'

ordinary and reasonable care." Lord Tenterden says " the master must
during the voyage take all possible care of the i-arg'o." '' The apparent
difference of these views may be harmoni,seil bv considiTing the
care a person w.iulit take of his own cargo to be the very greatest.'

On the arrival of the ship the cargo is to be delivered to the con- („,«» t„ i„
signec or to the order of the shipper on produition of the bill of lading iMlvere.1

and payment of the freight ; and the master has no right to detain <"""'.'» 'b"

the goods for wharfage if the consignee tenders the freight and requires
''°°"*°'*-

them to be delivered over the ship's side.^

The master may even sell the ship for the benefit of the owners,' Powrr n(

in a case of extreme necessity
; for instance, where a ship is aground """"' '" »'•"

and in the opinion of competent judges cannot be raLsed." "^Intreme"'
The master is personally liable for all acts of negligence or mis- neoraaity."

feasance of his crew causing injury to cargo or property. The reason Per«on»l
given by MoUoy ' is :

" for that the mariners are of his own choosing, ''"•''I'ty ot

and under his correction and government, and know no other superior
°"""-

on shipboard but himself ; and if they ate faulty he may correct and
punish them and justify the same by law ; and likewise, if the fact is

apparently proved against them, may reimburse himself out of their
wages." He is not liable for their wilful torts nor for acts beyond the
scope of their employment causing injury to other vessels."

I AnI''. 1035. Noltint v. lj,ndcrmn, L. H. 7 Q. B. 22.1, 2.12
3 15 M. & W. 749. approved, 7.14.

» Merch.nt Shi™ (14th cd.). 517. For this ho rit»., Eincrison, Tr»it6 .!.» .K,,,„.
Alices («i. Bouliiy-Pnty). vol. i., 372 : Le fipituuir.r^i ,intmnd<ilair<id!/iujequir<<potutd<i
hlmh.lr,il/giK. C||. 3 Kent, Comm. 213 ii. (c): Story, Bttijin. % 5I» cl »C9J. A« Ui
f'lmnRo of gram, Merchant Shipping Act, 18114 (57 & 58 Vict. c. fiO), 88. 452-456
iiiBl .ch lyiii. < .4»(e,28anJ755.

6 Abhott, Merchant Ships (14lh c(l.). ,1112.

• Houman v. MJkm, 5 K»p. (X. P.) B.".. Tho mm ,,roh,iuli unitoiiblodlv lira on
llic piircha.scr fniin tho master to show tho necessity: 7'Ac AuMralia, in tho Privy
I'liincil. Swa. (Adm.) 480, 4S4. As to tho nmster'a authority to soil and what con-
slitiitcs nocossity," Hoc Avslmln-^inn, rf^r. Co. V. Morse, L. R. 4 P. C. 222 ; .lco/(w v.
H'irns. 3 Ex. D. 282 ; AtlaiUic Mtilml Imuranre Co. v. Iliith, 10 Cli. D. 474 ; and
tlie note to The OratiUldine., Tudor. L. 0. on Mercantile Law (3rd ed ), K4

' Mollo^, bit. 2, e. 3, s. 13. Thus, an infant lias boon held liable in Adniir.allf ;

Rill. Abr. C^ut. do Admiraltie (0). Adinirall Irfy. pi. 3; and an owner has been
cimvicted under 54 Geo. III. c. 150, H. 1 1, of the olfenco of throwing ballast into
tiiivipable rivers, when not even on Isiard : .UichrU v. Urown, 1 K. & E 2tl7. In Tht:
V"..« V. Judyt of Cil,, ol London Court, [181)2] 1 tj. B. 2115, Lord Esher, M.R.. says:

1 think It cannot bo denied that tho Admiralty Court has oxerciserl jurisdiction
ever tile master with reganl to certain complaints ; hut, whether the Admiralty Court
i:iu exercise, or ever has exorcised, juri.sdietion over the master in respect of a collision,
s.i an to mnko him liable to tho full extent of tho damage, I will not dei-ido on tile
I'rpcnt occasion, though the strong inclin.ation of my opinion is, that tho (Jourt of
-Winiralty has never exercised such a jurisdiction against the master." The position
" - iTi^ster of a ship, with his powers and duties, in exhaustively dealt wiih, Vlu. Abr.
-Mtstei of a Ship, and from tho point of view of American law, in P'r.soiia, Law of
Sliijiping. vol. ii. 1-32.

s Bowdter v. Noiifdrom, 1 Taunt. (W8. Sen The. Dniid. 1 W. Rob. (.4di».) 3!)l, and
tli(- cases there cited. No action will lie at the suit of a sailor on the promise of tho
csiitam to pay extra wages in consideration of his doing an extra share of work

!
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0|,puin of The captain of a Queen's ship is, as we have wen, not liable for

MtTi"blc. **'* ***** *** **** °®* directly been concerned in.*

MnnKffing
owner.

Lord Esher,
M.R., in

fiaumimlt
Manufaetur

Managing Owner.

By the Merchant Shipping Act, J 894.' s. M (1). the name and
address of the managing owner of every llritish ship is to be registered
at the port of the ship's registry. The object of this is " to insure the
safety of people who go on board ship—to insure that the chip should
be safe ; and it puts certain liabilities for that purpose on the person
who is the ship's manager, and prevents his saying when those liabilities

arise that he is not managing owner." ' There is no definition in the
Act of the term " managing owner." * As to his position, Lord Esher,
M.R., in the case just cited, adopts the language of Bowen, J., in
Frazer v. Cuthhertson} "The 3(ith section of the Act" nowhere

wmStiK^cr creates new agents, new functions, new capacities, nor clothes existing
' "**'•'•'' agents with enlarged nowers. The section is part of the machinery

designed to secure uacquate protection for lives and property at
sea. ... A managing owner registered under the Act is no more and
no less than a managing owner before the Act. He binds those whose
agent he is, he binds nobody besides." Consequently, where the
registered managing owner divested hin-'-lf by a charter-party of all

Harris v. Wntam, Penke (V. P.) 72 ; followed in SiUk v. Myrick, 2 Camp. 317 ; nntl
diatinguished. Hartify v. Ponwnby, 7 K. & B. 872. The maater hfin a lien on the «on(l«
and on the freight to the extent of bin eiiBfiRpment : White v. Baring, 4 Esp. (N. P.)
22. The legal position of the inanter of a vessel dittablod from carrying on Ae rarRo,
at an intermediate port, is itatocl by Cockbum, C-.f., Metcalfe, v. Briiannia Ironvxirk'*

Co.. I Q. B. D. «26 ; 2 Q. B. D. 423, following Lord StoweU in Tht Oratilvdine, 3 C. Rob
(Adm.) 240.

1 Nichalaon v. Mnuncey. ir^ Kant. 384. Ante, 242. a fi7 4 tyR Vict. r. fiO.

3 BaumwoU Manufaetur tvn Seffiblfr v. Oilchreat, [1892] I Q. B., por Lopl E«her.
M.R., 260. referring to the inrotporated Act, 31) & 40 Vict, r. 80. ». 36. Ab to the
duty of "managing owner," WiUiamaon v. Iline Brothfr», [1891] 1 Ch. 390; Thr
Mount Vernon, 64 L. T. 148. Ab to hin authority. The Hunlsman, [1894] P. 2U ; and
Steele v. Dixon, 3 Rettie, 1003, dealing with the authority of the managing owner
without sperifio anih , .ity. when a tohspI in in a home mirt and the owners easily aeooh-
(tiblo, to bind them for the cost of extensive Htnu'turjil ulterationH. The policy of tlic

Registry Acts is diacudfled by Lord Eldon, JSx parte. Yaltop, !"» Yes. 60. The modem
Acta are dincusned, ChaMeaunfiif v. Capeyron, 7 App. Can. 127. As to regintercd
owners, nee Merchant Shipping Act. 1894 {57 A .W Vict. c. 60), B. 11 ; lUbha v. Rm*,
L. R. 1 Q. B. 534; Abbott, Merchant «hip« (14th ed.). IQetaeqq. The Hopper Ho. 60,
[1906] P. 34.

1 ' ^ K/^ .

4 Ah to whom see Abbott, Merchant Shipn (14th «!.). 130 et irqg. The Hhip'.^

husband or managing owner in an agent appointed by the owners to do what in nccexsnrv
to enable the ship to proieeute her voyage and to cam freight. He may bo eithrr u
part owner or a stranger, and empowered to act on the return of the ship to porl,
or having a more general agency. Kin duty is generally ^o see to the pr«per outfit *if

the vessel ; but he has no authority to insure or borrow money for the owners, or to

bind them to the expenses of lawsuits ; he has " to act disrretionally for them all
"

French v. BatkhouK, 5 Burr. 2727 ; Sims v. Brillain, 4 B. & Ad. 375 ; CouUhursl v.

Sweet, L. R. 1 C. P. 649; nor to bind them by an agreement to cancel thoch'irttr-
party and to pay the charterers a sum in lieu of commission, !ilthough such agreement
IS for the benefit of the owners : Thomn/tv. Lctrin, 4 Ex. D. 18 ; Baikerv. UigUey. I.')

C. B, {N. S.) 27. All the joint owners of a ship were held liable for the neglect of the
master to furnish proper medical nid tnascauaii in Scarff v. Melmlf, 107 N. Y. 211.
Where there is an exception of " the neglect and default of master in navigating the
ship," and the defendant was master and part owner, but the negligence which
caused the ioss was that of the defendant in his capacity an muster, the exce.jtron

applies : Wtttport Coal Co. v. McVhaU, [1898] 2 Q. P. 130.
a Q, B, n. 99 : MiU, v. Mrtfwraith. « App. Ca-. 120.
fl 39 A; 40 Vict. c. 80, repealed by the Merchant Hhipping Act. 1894 (67 ft 68 Vict,

c. 60), Bch. zxii.
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control «i I poMOMion of a veiwol for the time being, he was held not
liable for he allcgeil negligence of the captain in taking the veMel to
»ea in an unseaworthy condition, though ho was registered as managing
owner." And in the House of Lords, Lord Herschcll, C, said : » "

I
cannot think that this legislation altered in any way the liabilities or
the rights of a person who was registered n llie i inaging o-vner, or
who in fact was the n.anaging owner, except so far as the legislature
created new liabilities. It did, no do bt, .r, itc them, because it
rendered the person registered as mann"ing owner liable to penal
consequences in case of the unseaworthiness of the vessel and his
inability to prove that ho had taken proper precautions, ... But
beyond that it seems to me that it would be improper to impose any
liability which the Legislature has not bv enactment cleorly shown its
intention to impose."

As the master is liable for the tortious arts of the crew, so the owners
are liable for the tortious acts of the muster.' even where the vessel is
sailing under a charter-party, ond is under the directi.in of an agent of
the charterers- if, that is, the master is appointed by the owners'
This liability is, of course, subject to the usual limitations ; the act
for which the owners are sought to be charged must be neither wilful
nor outside the scope of authority."

The owners of a ship are under the some obligation apart from
statute, to make the vessel, its tackle and appliances, safe for the use
of the sailors as the law places upon any other employers of labour
so that a sailor who is directed to work any dangerous or defective
machinery has the right to rely on the presumption that it is reasonably
safe for the purposes for which it is to be applied. For accidents of
the sea the owners are not responsible. They are the ordinary risks
of the employment. The old theory, not now applicable to any
employment, that mere continuance in the MTvice after knowledge of
a change in the conditions involving addiuonal danger, was always
inapplicable to sea service.*

n^Lf'T'",'^ "'""I"""' ^\Sehcm,r v.ailclir,,!, [1892] 1 Q. 11.233; in H.otI,.
I ISDJI A L ». A« to thi. imbility of railors to rclme to ,M in i-irciuilrtancos o(
dangor

; lUhmll v. Hvlehuon. V3 Rrttic. 411H. a dooi.ion on 30 t 40 Viol i- HO 5
ro]ieuli-<l by the Mirchant .ShipnioK Act. ISIK (o7 * OS Vict. o. liO). .. 74j «ch xiii •

but rc.cnMted by »cc. 458. for the limlu of " comi«.n»«tion tot lo.. or damnia
«u.lamed by reason o( detention under ten. 10 of the former Act. now see. 400 ol
j7 4 us Vict. c. 00; <oe Oiio. v. C»fcro/(, [18021 I Q. B. 458. a (18931 A C 20

s Tht W.K>r. I* _R. 2 A. * E. 208 ; ft,™ v. UarreU. Bing. 716 ; Smmmanm
V, 'Y"™?- » t.- ?. D. 29o ; NtwaU v. Royal AVcAan^c Sttnmthip Co., 3.1 W. K 342. 868

i r" V Mchawn. 1 La. Re|i. 248 ; .trajo y. Currd. 1 La. Rep. 528. OWeil ylinkm. 11 .Mccph. .138. i» an cception to thi. liability, «hcr« the master acta under
,," 1""" «."nl<'fri'<l by a. 240 of 17 * 18 Vict. c. 104, re-enacted by ,. 223 of the
.Mct,:hant Shipping Act. ISiH (.-i7 t .18 Vict. e. 110).

« f'fl<fy. Bnddkl,, 2 B. i P. (.V. R.) 182 : Tmlon v. Duhlin Slmm Pmhl Co..
.A- « *- SJo. Whether the owner or the charterer is liable for injuries caused bv
the negligence or unskilful management of the vessel is to ho determined by the
terras of the instrument of charter as eiplainei' by the eirciimatancos of each individual
'fse; Sthiuler v. MtkeUar. 7 E. & B. 704 ; 3 Kent. Comm. (13th ed 1 133-138
>e6 po«, 1066. Whilcimd v. Andorun. 11 Time. L. R. 47. is the case of «n <m.
succeseful attempt by a stevedore's labourer to charge shipbrokers and agents with
liahility for personal injuries received while eiigagetl in unloading a cargo.

« Tht DnUI. 1 \V. Rob. (.Mm.) 3!)1. " .\o suit," says Ur. Liishington, " could ever
'c iiismtamcd against a ship where the owners were not themselves personally liable,
"r where theit personal habiUty had not been given up. as in bottomry bonds, by taking
» Inn on the vessel." See this passage cited and eiplained by Sir .1. Hanncn. Tht.
lyimnia. 13 P. R 115. fp Tht Id,,, Ln.h : The Prineai BoytJ. !^ R. 3 A * K. «
{',",:,, ^l""'" "-'•"• '^''"l' "" ; ''"*<»' » *««»«, 7 0. B. 797 : Sth^ler v,
MtktUar, 7 E. 4 B. 7^4.^ See pea. 1097.

Eldridge v. Atltu SS.'Co., 134 N. Y.J187.

Oiunion of

l.ord

Herjchell, C.

liable for

tortious sets

of mastrr.

Liability of
shipowners
to make their

tackle and
appliances
safe is the
same as that
of other
employers.



UMO NEtJIJOENrE IN LAW. [book v.

Ownen
)j»b)f< (or

pilot.

(>wtii-r*H

lUbililjrfor

neupHiMriea.

Whoii
owjier.

Injury done by thr nofflifiont or uimkilful munaR*»mpi»t of a «hip,

the puMt'wiion uiiJi rontrul «( which Uan bo compli'telv ixtwtod t« the

charten-r that \w has apiHiitiU'il thn mawti-r and crew, ami dirn<ti'<i the

mode of her navigation. affmt» tin* chartiTrtr and n(!t tlie owner with

liability.'

At roninum law *\if owncru arp liahh- for alt the tortinurt or nogli^pnt

acta of the pilot lini with the Htinit- liniilationM aa we have juat ex-

pressed.' The master i« an inteniirdiary and ho not liahle.^

The owner in personally Hahh* for necehsaries * furnished or repairs

made to a ship liy order of the manter ; if. that is, the HUpplies furnished

aro reasonahlv fit anil proper .,»r the orcaMion.' The ohuh of proof id

on the plaintiff.^ If the owner lia(» not the control and management

of tlie vessel, or the right to receive her freight and eflrnlngH, he in not

respon-iilile. The maHti-r inny hind hirt ownerti for the Mupjilv of

nccessarie!!. " Whatever in Ht and pro|MT for the Kcrvice on which a

vessel is engaged, whatever the owner of the vessel as a prudent man
would have ordered if present at the time, comes within the meaning of

the term 'necessarv' as appiied to those repairs done or things

provided for tlie ship hv order of the master, for which the owners are

liable."

'

Hy owner is not nece«»arit; ueant registered owner ; in mmt cases

ownership signifies legal <; ne.-l p and the question is
*' upon wb<)se

credit was the work done." " i ne fact of a person's name ap[>earing on

the register as owner is, unexplained, some evideni^e of liability for work

done or orders given within the sropo of a master's general authority,

although the question is not concluded thereby, and is whether owner

or charterer, or intended purchaser by authority of whom the master

gave the order, is liable upon them."

In the alwence of the m.ister the mate succccdH to the master's

1 Seotl V. Scull, 2 Stark. (N. I*.) 43S.

a Cii. Hhm^ v. l),,tuUdw», 4 ImIIhm (fx) 204). PoM. 1041.

3 Aldrich V. Simmons, I Ht.irk. (X. P.) 214 : WoMfAcr V. Notdttrum, 1 Taunt. WM.

Soo note to 3 Kent, t'ntmii. I7H, on jmIo^iko. it-i diitioH fiti'I roMiiHwibilitips.

4 Vary v. WhUe (1710), 5 Bro. P»rl. Ciw. 325. Sir Wni. Scott, in The GrtiHliidiif.

3 C. Rob, (Arlm.) 274, doiibtH whether the inmtter has BUthotity. even in n c^iho itl

uttennoMt diMtmiM knd in k forelRn )K>rt, to bind the owners twyond the value of the

«hip and froinht ; yet after ronitJderiible dispusaion he adniitH the mastcr'n powpr to

hypothecate cari^o in a foreif^i port ; and it in naid in Abbott, Merchant Ship* (I4tb

od.), 107! "It has Ix-en always held that thr ina»t«T. if ho car: .ot otherwiw obtain

money, miiy sell n |)art of hiH carso to enablo hint to convey the rcHidiie to the denlinrd

port." The owner's personal liabihiy wenin now undoubted: Arthur v. Htirt-ii.

ft M. A W. l.'W ; aunn v. litArrU. L. E. C. P. 331. An to Brett, J.'«. comment .m

Dr. LunhinRton'H dielum in The. Fiiilhftd, 31 L. .T. (P. M. A.) «1, the )>oint iH discuMH. <l

and the authorities cited in Abltott, Mertihant Shiiw (I4th ed.), li:* el arqq., where th.-

eorrectnenH of Dr. LudbinKton's dictum is maintnined. The owners are never personiilly

responsible where a bottomry bond in ^ivon : Abbott, MiTi-hant Ships (14th ed. ), I1t3.

A» to bottomry bonds, seo 7*Ac Karnai, L. R. 2 A. & E. 289 ; KUinwort, Cohrn A f V,,

v. The CoAm MuriUimn of Oftioa, 2 App. Ciw. ir»fl. and espcrinlly the note to Th'

Oratitvdine, Tuilor, L. C. on Mercantile l..aw (3rd ed.). 5«-83. The leii<ler in bound !<'

osorciae a reanonable diligence to »ee that the unpplien are at least apparently nocesHhry.

He must act with good faith. A regulur Burvey ia priind (<id-: evidence of the neresHit

y

of repairs so aw to justify the maf-ter as well as the lender. The presumption i« in

their favour; the onun proband* of the contrary lies on the owner who resists tin'

bottomry bond : 3 Kent, (tonim. 170. n. (n). 3i>*-3(13.

5 Ah*bott.Merch.intHhii>fl(14thed.). liil et aegq.

« Mackintosh y. MtlrJirmn, 4 Ex. I?-**.

T Per Abbott. C.J., Webxter v. Seeknmp. 4 B. 4 Aid. 3i>4 ; The Riga, L. R. 3 A. & K.

516; Thr-"LiSdr*dalc:' fl!*00] A. 0. 190.

8 Per Lord Tenterdon, Jennings v. Ori/^iha. Rv. & M. (N.P.), 43 ; Reetv T. Ain<.

1 A. t E. 312 ; Tkc {JmU Ka^mt. i.. R. 2 A. 4 E. fiS.

e Milfhcmn v. Olimr, 5 K. & B. W'-i. For liability of trading owners. The Ft«do-

bala, 13 P. U 43.



CIIMMON CARIUKRS MY WATKIl. 1041

BUtlionty, witliiiiit. Ii(pm.n.r. Inniiia liis rlmmdir ami privilfgnii an
maid

;
an Loril Htowrll «^,y, :

' •• Tlu' riintc it htrr-n Kftvamrim Ici thn
f mjil.ij-mr-rit i>( mii«liT in ni.' nf iioi'i'«»il v." Iliil nirirc liy ehi- MiTilmnt
SliippinK Act, IHIK, H, 1(17, ||,„ rnantiT is giviTi thn »amii r.'m.'ily for
wa((i'« a> onriirri have, tlio |«Hiitii)n of tlio Muitp in roinniuii<l ilwii not
wcm to (lifliT from Ihiit of !!«• maiil.T.'

Tim (liarti-nr is bonnd to «».• tin' Klirp in a lawfnl inanniT. anil only Thi.
for tile |mr|iowi'« for which it in h>l. The roninmnci of tlio nhip is inmit 'liiicu>r.r.

commonly rrscrvi'il to thi> ciwricT.' nTicI to his masli'r
; and tin' cliarturof

has no nowcT to ilctnin tlic »hi|> hcyond the »ti|iulatc'd timi< or to
employ hcT in mctvIcts other lliiin those rontnicted r,ir;< and if pro-
hdnted or c'onlnihand pHxIs are put on hoard iiv him. or those acting
under him, he will he nn»weralile for the conseciuencTS of doinj. Bo,»

To olniiile a Kric>\ aric^e mUcTed l.y c-msic-nees tlirouali short delivery ,i,„i.,ii,.ii„„
of picsls l.rouglit to Kniiland in forcMjjn shi|»<, agiiinst the owners cif "I .Uimrulty.
which, as they were resident nlironcl. the rommoii law eonrts eniild
afTord no adeipiale remedv, it was provided l.v the .Vdmiralty I'oiirt
Art, I8t;i,« that the lli^di (oiirt of Admiralty siicmld have jurisclietion
over ' any claim hy the owner, or c'onsijjnee. or assignee, of any hill of
lailing of any eockIs rarriecl into any port of Kngland or Wales, in any
ship, for damnv'e doMc> to the siKKls'or any part t hereof hy the neglienci
or misconduct of or tor any l.reach of dnty or hreach of contract on the
part of the owner, ni.ister. or crew of the ship, unless it is shown to the
Batisfacticmc.flheccmrttliatat the time of the institution ottlie cause
any iiwner or part owner of the ship is domiciled in Kngland or Wales." '

Certain statutory limitations to liahiiitv must be here noticed
By the Merchant Shipping Act, IH1I4," ». 502, • The owner of a Pro,i.i™.„f

Hntish sea-goinj! shiji or any share therein, shall not lie liable to make "i" .MiT'liani

gooil to any extent whateve. any loss or doniage happening without his ".'".'''"."i
actual fault or privity "> in the following cases :

•
'

(I) Where any goods, nicrchalidisc, or other things whatsoever
taken in or put on board his ship " arc lost or damaged
by reason of fire " on board the ship ; or

1 Tkt Fanmrilc, 2 C. R,.l,. (Ailiii.) 2.17. Sit Tir Sr,jr,J,i, 1 K,,-. t Ad ISriiiik-)
.TO. «

,
T*. '>« l« Jcii-. 74S ; Th T,„m„h, 3 W. K.,1,. (Adm.) 144 , ;/««,«

V. liiif/dttt. 1,. K. 31 . P. 47.

» r.7 * 5» Virt. c. III). In Til, Knkr. 2 C. B.ili. (Adiil.) 2111, tlic iimilion of thi.
Ill lie IH conttidcTcd. "It would re.iicirc ii ciiw of (Initrnnt dimdMHticiii-c. nt>Klii{enro or
|i'd|i'il>lo want of xkill to (iiitlioriNC tin- .-niit'i in to (lis[)lafp « niato

; " 3 Kent, Comm 183
A< to llin |i,M,itinn of .e.imm ni. k .ind di«nl.l.-d im the voy.igi.. Ilnrdin T. Uadm
2.Mii»on(U. S.), .CHI

; Riedv.fmfiM, 1 Niinin. (I'. S. Circ. 11 1 lllo
3 THefhmxt CmlnnH IrnnCn, v. Hunlhy. 2r. P. I). 4(14.
Lfwin V. KnM India Cri.. Pc/ike (N. P.) 241.
'Bran V. Maillatid, « E. ft B. 470 ; Pirnt V. Wirum. 2 .Sprnguc (U. S. Adm.l, 3,1.

• 24 Vict. f. 10. H. (1.

' Thr SI I 'hud. B. * U 4. 14. Dr. Lniliin«toii'» view ii.. to the limit«tion« of thi»
wtlion w,i« di>i»rnt«l from in T"*! Xrpdrr. I.. R. 2 A. * K. .17.-|. fhe souiidnrar. of the
vii'W there taken im rei-ogni-inl by lyinl Blnckhcim in AVwr// v. llurdieb, 10 App Csk
'':. On 'he other hand, an expression in the jiidnment nf the Court of Common Plp»»
• lilivered hy Brett, ,1.. in the cnae of HimtumH V. htuia. I,. R. 7 C. P. 2il7 Hiipiiorta
Ir. F.ii«hin(!ton'« view : cilinB which ease in The *(.»o. 7 P. 1). 247, Kir Rohert

1 liillimore Hays of th(. deeinion therein :
" it was admittpil (it) could now not bo relieii

'"1. See fVinfri cj- " .-tr^o..." I,. R, .I p. ('. 134, approvtii in The Alim, 5 F.x. I). 227. But
. . ft-r Lord Esher, MR., The Queen r. Judge o/ Ihe Ciltj of Le,t\dt,n Caurl, 118921
1 (J. B 2I«. a 57 * SS Vict. e. 60.

for clctlnition. nee ape. 742. Ejr parte T-rtfwinn and UulehinMrm L R 6 B
:scl: The C. S. Buller, L. R. 4 A. * K. 238 ; The Mae, 7 P. D. 120, decided on'th^
i nrrcspondinit section (Sn3) nf (he Act of IBM.

1» The me,/. L B. 1 A. * E. 102. 11 " .Ship " i« defined .17 ft 68 Vi. t. c. (10, a. 742
" The Diamond, [1900] P. 2«2i J/oorcieoorf v. PoUal, 1 E. 4 B. 743; SelmHI r



1042 NEOI.HiKNCK IN I.AW.

(2) Wlirro «ny (t<>l''. »''*"•' 'I'*""""'"- wi.l.li.«, j.'weU. or

preoimiii .tonon. tukfii in >ir [.iit on txanl hi« hip, th«

true nntuw •ml v«luii o( wlii.li Iwvo not at tlif tlin« o(

.hipniont bocndcilaml ' by tli<- own.r or nhlpwr thnrfol

to the owner or mrnler of the »hip in the liilN of Iwlinn or

olherwi.e in writing, ure liwt or ilunniReil hy rea«m o(

liny rohhery, omheiilenient, niakiiiK »w»y with or

Mxretinn thereof."
, . . . , „ . . i

Hy lec ."iOH,
" Nothing in this |iart of tliin Ait nlmll Iw lonntrued

to lewen or t.ko aw.y .ny liuhility t., wliieh any lUMler or .ean.an,

being »l.o owner or part owner of the »hip to which hfl belong., m

ubiect in hi» eapacity of in..ter or M.anian.' or t" exten.! to any

ltriti»h «hip whiih in not recogniwil «« « Hntuh nhip within the meaning

The limitation of liability novtion of the Merchant .•<liim.iiig \<t,

1 8!I4 • ii ronsidereil milnequently iimler ( :olli»loni« on H ater.

Another .tatutory limitation to the liability of the nhipowner la

where the ihip, at the time ot the .lamage .lone to r.hkU, ih in .liarge of

, pilot whom he i. compelled to employ. In c.,ii.l.lering t he po.itl..n of

a .hip in relation to eompuNory pilotage it mu»t '>e borne in min.l that

compulsory pilotage ia not a charge upon vewelr, but rather a regulation

for their benefit.'

PflotRffa.

Lftw in the
UnitMl
8tftt«ti aa to

ahipner'a li«n

onani|i. .' IJm,kt V. .I«,i», ii Q. B. I). 3».

I, in P. 11. 24 ; .1^ CuHttable V.

Pilotage.

We ahall pre«ently note the .tatuto^ provir.ioii with regard to

compulaory pilotage. Indepen.lently of that the Kngll«h court, have

uniformly held that where a pilot' n employed un.ler atatutory

.anction the owner, ami master are not liable for injnne. arising from

"
In the United State, the ship has been held liable though the

employment of the pilot is compnl»ory.' In an<)thcr respect too. the

law of the United State, meritn notice. There it ha. Iieen .leculed

Thr Ro«<d Hail Stara«4i> Co., 4J L. .1. Q.. B. Mil 1

Tho acopo of limitation artiona ia diwussmi in 7 A' Ail

aimilar worda of the nnviou. Act. Cp. tIM' V. I'Mir. 10 M. t W
.
70.

1 TV CricktI. r. Mar. Law Caa. (N S.) 53. .,,....... ^ . ,„„
, H« .. 1 9 and T 4 fi? * (W V Idt. C. flO, a. fi03.

. 5L i \m " Tht llinna, L. R. I A. t K. Ml

. S..t. Merchant Shi,-{Uthcd.). Of Pilot.. MW<..-m.K»y,Ship,n».tor..n,l

Seamon (2nd «i.). H MO"™- 8«0 alao Bci.ea, Ux MoT,-.tor.a (Clth cd.). vol. ..

203-23». for a groat lolleotion of information n-l«ti»o to pilota.
, ..lui n

a RarrtKVM V. Syd,bolham. 4 M. * S. 77 ; flinacl T.
JJ...1...

7 Taunt. 2M; TA.

M„ri. 1 W Rob lAdml 95.107; TAe .1nii.i/.o/i». Luah. 295: TkclI>bcrHian.l~«.

f? C' Sir ri/Prin .lors P. i). «0; Tkilmd,^ i, Larrin^. [IIKM) 1". 21iS

:

TKtOUBM [im« r i« Thr .4«»,r, I190.-.I P. 28U. Wh.ro pilotaB. .. no rom-

mJaorv thoci , .tovmont of a pilot doo. not roliiyo a .hipowncr ot h,. rr.,«n.ib.lily :

?vKi*o*.S 2 P D 154 ; Co»rt«y v. Cdr. Ill Q. B. I). 447. In Arnould Marm,.

inra™™ {4?h od ),m tho Opinion i. o.prcfd that ciropt »h™ required to take a

™d»-T piloVbjTl of Parliament, tlie eaptain'a neiligoKO in not having a pilol

™".Sild,%&/a lo.. aecrnej, will not di.harge ™J»™rf" ''^ T'^mtl
if tho loaa ho proximately eauafdby penla maured againat. In the 7lh

'I'-J
'"

'^
llnotation ia omitted. The charterer ia not the maalerofthe pilot: frmcry.U,'.

"
I'"??! «^L,"7'Wa!l tV = 1 -.V ", Kri,., rnmm. 170. when- Ih- .Inly lo employ ..
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thiit • iiwriliiiMi wh" nliiiHi iiiBn'h«nili»i> in » vpiwl im (rcinlil li«« « lii-ii

iin Ihf vi'umI lor llii. Iih-m cif bin iiiwmI. iir miy ibiiingi' Ihoy iiiny »u«l»iti

from thi- fault or iionleii ul tlie niMtor or llic iinuHicipiuy iit Iho vcwwl,

Wp are alii<> tolil liv tho naiiw high outhcirity thai thi» wa» alway» thn

nilp fvpri uiuler the Ailmiralty law o( Knulaml, whrrf. howavir. it

" ofaneil til W o( any iiraitiial il'w lor t lie want ol an a|iptopriate priKcaa

to pnforio the lifii, that i«. the •oinnion law iiiiirta i>l the niuntry

intcriHui'il all the diflirultiea they lould in thf way (i( tho eieniin

lit tho Admiralty jurixlictiiin. The niW in the I'nited Htalea Ih ex-

preMed li> he that the nhip in bimnd I" the nierihiindiiie in the name

manner a* the nierrhaniliae \t hound tn tho ahiii.

By the Menhant Shippiiii; Ait, IH!ll,' ». CM, an owner or mauler ( '„iii|,„l.„ty

o{ a «hip ahall not be anaweralile to any in'mnn whatever tor any lo»» i«M»iir.

or dama((o oceaaioned by the (ault or incapaeity ot any quulitied pilot

acting in charge o( that ship within any di»trict where the employment

of a iiualilied pilot i« compul«ory by law.'

Tlie protection of the section ia given only where the iihii>owner and Only

the niantcr are free from blame ; for the preaence of the pilot i« not the
^"J//;;,"

exoneration of the crew. The propoaitiun ounht rather to be itated - „,„„ ,„,[

the intervention of the pilot in not the angmentutinn of the reanonaihili- miwicr »«

tioH of the owner or the ninater." The pilot ia on tho ship to take (charge
'^J^J^""'

of the steering, ami when the pilot is oroved to have given ordeni, which

were obeyed, from which damage has arisen, a primd fiirie lase of

negligence is made against him, though not against the owners. Yet

if the pr<Kif is no more than that the pilot gave the orders without their

being obeyed, nriBwi /wi'c negligence is not made out, nor the owners

exonerated." If it be proved that a ((ualified pilot was acting in charge

1 B7 * M Vi^t. 0. 00.
. , , .. , „,_.

TliiH IM ft iiuaitiitn tlie solution of which now ile|iciiai on tho Merchant ahi|i)>inR

Act, law (57 4 M Vict. c. «»), Part 1. hh. 572-t>3:i. or on the locul stntutM govcniiUK

in tho iiliico wlicro the i*ct wan done or negli)jenco jiortnitted, from which the pro-

ceeiliniiH urine, [t 1« only ncceniittry Ihiit the vepwl ahauld iiliJl lie in ehurge ol a pilot

who liM lieen compulHorily IHken on buanl, even ftlthoiinh tlie ahip, »l the time of the

miitter forininif tho oauio of ui-tion arising, wan oiitj-iile tho tliKtrict ol corapuUlon

:

aiitertd Suam Havutation Co. v. HrititK urtd C'vlimiut Uliam AVii'ttfoiiwa Co.. I,. R.

3 K«. 330; 1,. B. 4 Kx. i3» 1 Thf linn .Maniurint, 7 P. I). 132. In The SUHh. B. » L.

ia», the pilot wa« taken on board whom there w».. no coiiipiiUion, ».*., by a piWHcnger

ihipwhen no iiaHeenaera were on board (see see. 026of 57 Jt oS.Vict. c. 00), and therelore

the rule did not apply: Tie Lion. L B. 2 P. <\ .121 1 Tht Haaloiv. 4 P U. 1117.

See r»e • iorf ol .1 iici^liKl." Liuh. 104, 3S7, 13 Moo. 1'. C. 304. held bindinn and followed

inne (ViyoBonito,[lll03J V. 203i Tht Iformie.! ISOHl l". 127: r*e«(a»».(i<»IA.llKlW|

P IIH. Por the comnienceinent and termination of coni|iuli»ory [iilotane BcrvicvN : The.

Sttviu—ThtCariHlhui. ilSlW| P. 30. »". "U3"l 57 * OH Vict. c. 00. iirenerve. all the

e«emptioi.. thiit e«i«te<l under IJeo. IV. <. 12.1. . Sit The VtUa. 7 P. I). 240. A« to

the liability of harbour trustee" apiwintod pilotaioi authority " by virtue of a local

Act for employing " hobblora," instead »if appointing pilots, see Uoiman v. Irviiuf

Harbour Truelera. 4 Rottio, 4041. As to who is a qualiBed pilot duly licensed within th--

.Mcrclianl Shipping Act, I81H (57 * 58 Vict. c. t»ll, s. OSO. which reproduces s. 34i. of

the Act of 1854 ; the delinition of " iiuilificd pilot " is from s. 2 of that Act :
The

(.W Jt I-., 118021 P. 132: C. A. 324.

3 etude Nnviuation Co. v. Barclay, I App. Cas. 79 1. explained as to onus of proof

;

Tht InduA, 12 P. U. 40. The *' issrson in charge " und' r 25 ft 2tl Vict. c. 03. s. 33,

is the ship's master. Subsequent misconduct of tho ma-tcr in not rendering assistance

in the case of a collision causeil by the neglect of a coi:i|uV'ijry pilot v. 11 not render

owners liable ; The Queen. L R. 2 A. 4 E. 354, followed u The .Sutiej. [llWlj P 230 ;

The (He HuU. 11905] P. 52. This section is re-enacteil 3:1 & 37 Vict. c 85. s. 10, and

incorporated in the Mon'hant Shipping Act, ISM (,')7 4 .W Vict. c. Ml. s. 422. As to

•'
fault or privity " of master under 25 ft 20 Vict. c. 0,1. s. :a. now incorlwrated in the

MerchantahippinsAcl. l8M|57*58Vict. c. 00). s.

- " "

102 : The Kmpuea. 5 P. D. 0.

4 The Indus, 12 P. D. 411, 48.

c The (», ». I,. R. 1 A. 4 E.
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of a ship; secondly, that llic

ton's judK'
mcnt in The
Diana.

y, that the charge wan comnulKory ; thirdly, that the
damage happened through the pilot's fault ;

» it lies upon the plaintiff
to show that other causes existed for whirh the owner ia reBponsible.
Having done this, the onus ia upon the defendant to explain the circum-
Btances so alleged, and to show that the frhnd facie conclusion from
them is not correct.''

Previously to the decision in Chjde Naviffotion Co. v. Barclatj,^ which
established this procedure, some misapprehension existed as to the

Dr. Liwhing. relations between the master and crew and the pilot. This arose from
*''"'" '"'^"' an inaccuracy of expression in the judgment of Dr. Lushington in The

Diana* Speaking of the immunity of the shipowners, under the
compulsory pilotage clauses of the Pilot Act, IHin,** from liability for
the negligence of the pilot, the learned judge said :

" That the ex-
ception under the Act ought to be construed strictly ; and that if the
accident was occasioned by the joint misconduct of the pilot and crew,
I am bound to hold that the liability still attaches to the owners." This
appears substantially accurate ; but the expression left open the
construction that not only must the defendant show compulsory
pilotage and negligence of the pilot, but also nmst negative any negli-

gence on the part of the master and crew. And this construction, after
being favourably regarded for some time, was definitely enunciated in
the judgment of the Privy Council in The ''lona "

;
* " It is not enough

for them " (the owners) " to prove that there was fault or negligence in
the pilot ; they must prove, to the satisfaction of the Court which
has to try the question, that there was no default whatever on the
part of the officers and crew of their vessel, or any of them, which
might have been in any degree conducive to the damage."

In Clyde Navigation Co. v. Bardaif,'' commenting on this passage
Lord Chelmsford said :

** The learned Vice-Chancellor "—the judgment
in the Privy Council case was delivered by Sir Richard Kindersley

—

" imposes upon the owners a species of negative proof which it is

impossible for them to give. If instead of saying ' they must prove,'
Ac, he had said, ' it must be proved that there was no fault on the part
of the ofl&cers and crew,' he would have been perfectly correct. . . . The
owners, having proved fault on the part of the pilot sufficient to cause,
and in fact cau&ing, the calamity, must therefore, in absence of proof of
contributory fault of the crew, be held to have satisfied the condition on
which exemption depends, and are not to be called on to adduce proof
of a negative character, to exclude the mere possibility of contributory
fault. It may be that in the course of the evidence of the owners to
fix the responsibility solely upon the pilot, certain acts or omissions on
the part of the crew may come out ; and it will then be incumbent on

Tke"lona."

Clyde Naviga-
tion Co. V.

Barday.

1 It must be exclusively his fault, even though proof is given that he gave the orders
and they were obeyed : TAe ' Zona," 1^. R. I P. C. 426; auulied in TAc .tftnna, L. R 2
A. A E. Ml. and Tht " Cntabar," L. R. 2 P. 0. 238 ; The •• VrJiMquez," L. R. 1 P. C. 41U.

a Per Lord Selborne, Clyde yavigalion Co. v. Barrhttf, I App. (iis. 71M>, 71H}.

Ab to the circunwtam'ea in which the nianter may be called on to interfere with the

Stiot. Th€ LocMibo, 3 W. Bob. (Adm.). iM-r Dr. Lushington. 321 : approved Wood v.

mith. The City of Cambridge, L. R. 6 P. C. 451 ; Thr OakfUld, 11 P. D. 34; The
Tactician, [1907] P. 244. 3 I App. Cas. 71*0.

4 I W. Rob, (Adm.) ISTi! 4 Moo. P. C. C. 11.

» 6 Geo. IV. c. 125. s. 55; boo pur ])r. Lushington. The Eirl of Auckland. Lush.
177, comparing 17 t 18 Vict. c. 104, b. .V.3 with 6 Geo. IV. c. 125, s. 59; and
now the Merchant Shipping Act, t»94 (67 4 58 Vict. c. 00), 8. 508 (2). The Caw
a>itito,[1903]P. 203.

• L. B. 1 P. C. 426, 432. referring with ftpprobation to Tht ChriOiana. 7 Moo. P. C. C.

JOU, and to The " SehwaSK," 14 Muo. P. C. C. iJO. ' i App. Uw. 7U3.
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the owners to §how satisfactorily that tlioso acid or omissions in no
degree contributed to the accident." Lord Sell)orne,' adapting the Lord
expression of the Lord Justice-Clerk,' states the law thus :

" It is not *ill>onie>

enough for the owners to show that the damage arose through the fault
Jf,*'ii,"''°'

of the pilot, if there is reasonable ground ^ for saying there was con-
tributory fault on the part of the master or crew," and goes on to say :

" The proof of circumstances which prima facie show such reasonable
ground for saying that there was contributory fault on the part of the
master or crew, no doubt would throw upon the defender the burden
of explaining those circumstances, so as to satisfy the Court that in
point of fact the prima facie conclusion from those circumstances is

not correct. If he fails to do that he fails altogether." *

The pilot is personally liable for his own negligence.' There is, niot ,»,»,„.
moreover, a duty to the pilot from the master, of uberrima fides to «% U iWe.

disclose all particulars affecting the efficiency of the ship ; failing which
the master is liable.

'

Though the exoneration of the owners for damage caused by the RucMfn
incapacity of the pilot is sufficiently amply expressed in sec. ()33 of the i""'" "'

Merchant Shipping Act, 18»4, there is probably (for there is no decision '''™l«''i'y-

in point) a state of things where the master or the owners would be
liable for permitting plain incompetency ; drunken incapacity, for
instance, would call for an exercise of the master's authority to frustrate
reckless or suicidal action by the pilot ; and the section would not give
immunity where acquiescence in the pilot's direction would mark pure
folly. Still the evidence of the need of independent action would have
to be of undoubtful cogency, if then the master fail to act, he and
the owners would be liable.' In other matters the law is clearly so.
Surgeons, even, have had to be led from the operating table in the
crisis of their work, and hideous risks to lie faced, rather than allowed
to continue at it while in a state of incapacity.

' i.e.707. 1 »Rrttie.8«.
3 Lord ijelixtmo siibHtitiltc:* thp phnmo " routnnahle eround " for the Lord .Iiulicf-

Clerk's espression of " rt^asonabio room "
; for the rest too quotation follows tho Lord

Jiutice-Clerk's word)*.

* Ante, 143. As to tho Wio\K of the pilot's authority, see Burrdt v. MaeBrai/ne,
la Bettie, 1048. It extends to determininK the proper time of the ship leaving her
moorings and to the deciding on all (ireeautions advisable for prudent navigation, per
Lord Kinnear, 10.57.

' The Queen v. Judnc o/ City of London Court. [1892] 1 Q. B. 273. In The OOavia
alelia, 57 L. T. (J32, a pilot was held liable for anehoring a ship in an oyster-bed.
of the position of which he in presumed to have knowledge ; The Swift, [I901J P. 168
i'tlrie V. Owners of US. " RoMrevor," [18iW] 2 I. B. 556 - 7'>eter V. WarUington Vrftan
('»»««, llOOtl] IK. B. 048. Port, 1074. .Astothedu' jf » pilot, see Tie •• /oaa."
1. R. 1 P. C. 4211 i TheOuy Mannering, 7 P. t). 132. 134 ; 'lite •• Calabar." I^ B. 2 P. C. 238

;

for hiaduties when the shipis at anchor, rAe-'C'i/^o^Camfefid^e," L.iR. 5P. C. 451. As to
the pilot's relation with the maater,7'Ac£>(ana, 1 W. Iwob. (Adm.) 131, 130 ; 4 Moo.P. C C
l\; The City of Cnmbridgc, L. R. 5 P. C 451 ; The Bi^oriis Min'te, 8 P. D. 132 ; The
Hipon. 10 P. I>. «5 By Belgian law, though a pilot must be paid for, whether in
chirge or not, in either case the master is responsible for negligent navigation: Tii-
JhiUtngton, [1903] P 77 ; the Dutch law is similar : The Prine Ilendrifc. ^18!I9] P. 177.
A" to the distinction between salvage and pilotage, Akerbtom v. Price. 7 Q. B. R. 129.
" -Salvage " " is the service which those who recover property from loss or danger at sea,
render to the owners, with the lesponsibiUty of making restitution and with a lien for
thcirj reward:" per Lord Stowell, . rV/is, 3 Hagg. (Adm )48. Salvage is a reward
fur services actually conferred and not for services attempted to be rendered ; The
CfMah," L. R. 2 P. C 205. See The "Amttique," L. B. 6 P. C. 468 ; The Cargo ex SekiUer,
2 R D. 145 ; The Benpor, 8 P. D. 115 : The City of Cheeler, P D. 182 ; Welte v.
Oi™mo/a«ftoo(lV*i((o«(No.2|.[1897] A.C.337: The Cargo ei Port Kictor, [1901]
P. 243. Compensation may be given in respect ot injury sustained while rendering
salvage services : SS. Bahi Standard V. SS. Ang,!e, [19011 A. C. 649. Marine Insurance
-l-.t, 1906 (6 Edw. VU. c. 41), 8. 63. « " Tit MekM," It. K. » Ku. i»7.

' Osrolomo, S Hio;. (Adm.1 III9 178. Cp. The Siobe, 13 P. D. M.
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Towage.

TowHge. The case of towage involves Bome complications. A steam tug,

it is said in a well-known United States case,^ which engages to tow a
vessel into a port, though not a common carrier nor an insurer (the

highest possible degree of skill and care is therefore not required of

her), is still bound to exercise reasonable skill and care in everything
relating to the work till it is accomplished. The want of either skill or

care in such cases is a gross fault, and she is liable for the want of either

to the extent of the damage sustained. She is bound to know the

channel of her home port, how to reach it, and whether in the state

of the wind and water it is safe and proper to attempt to enter with

a tow.

The obligation undertaken by one supplying a tug was considered

by the House of Lords in The ''Ratata" - and is in accord with the prin-

ciples just noted. There is no warranty but an undertaking to use

reasonable care and skill ; knowledge of the state of the tide is required,

if the operation to be performed depends on it, and an adequate
adjustment of means to ends in the provision of steam or other force

to work out the object desired.

Law as be- The law as between the towing and towed vessel is stated by Lord

vmSS'"* Kingsdown, dehvering the judgment of the Privy Council in The

towed vessel.
" Julia:" ' "When the contract," t.e., of towage, "was made, the law

The " Julia." would imply an engagement that each vessel would perform its duty in

completing it ; that proper skilland diligence should be used on board of

each ; and that neither vessel, by neglect or misconduct, would create

unnecessary risk to the other, or increase any risk which would be

incidental to the service undertaken. If, in the course of the per-

formance of this contract, any inevitable accident happened to the

one, without any default on the part of the other, no cause of action

could arise. Such an accident would be one of the necessary risks of

the engagement to which each party was subject, and could create

no liability on the part of the other. If, on the other hand, the

wrongful act of either occasioned any damage to the other, such

wrongful act would create a responsibility on the party committing it.

if the sufferer had not by any misconduct or unskilfulness on her part

contributed to the accident." *

This rule of law is illustrated in SpaiyfU v. Tedcastle,^ where theSpaight V.

Tedeaaae.
1 The " Margaret" 91 U. S. (4 Otto) 49-1.

' a [1&98] A. C. 513.

3 14 Moo. P. C. C. 210, 230. Liiah. 224. The lawiw UWi dawn in verysimilttr teniiM

in Sturgin v.Boyer, 24 How. (U.S.) 110; SinUh v. St. Lawrence Tuw-Boat Co., L. R.

a P. C. 308j T/te Energy, L. R. 3 A. & E. 48 ; The Altair, [18D7J P. 105 ; The Harvest

Home. [1904] P. 409; [1905] P. 177.

4 The tug must be seaworthy: The United Service, 8 P. I). »l; 9 P. D. 3. If

the tug supplieB the tow-rope, it mimt be sufficient : The Robert lUxon, 4 P. D. 121

:

5 P. D. 54. In The Undaunted, 1 1 P. D. 4*i. il was held thut the iniplie*! obliKatioti

that the tug shall be efli<;ient in nut not a^id- by a proviso i^^ainst negligence of the

master.
s 6 App. Cas. 217. The duty of the tug ia di^Missed in The Steamer Webb, 14 Wall.

(U. S.) 4ufl, and ia Sewetl v. British Columbia Towing and Tranaportafion Co., Citn.

D. C. K. 627, where the coneluaions arrived at cmncide with those in Spaight v. Tid-

eastle, supra. As to when towage ithould be employeti, KeeTAe " A'ei.«d«," 100 U. S.

(16 Otto) 154. Then: is no niaritiinc lien inr ordinary towage services ; Wcstrup -
Great Yarmouth Steam Carrying Co., 43 Oh. D 241. The legal effect of a contract U
tow, and of misconduct or aegligence of the tug occaMiooing danger, are treated iit

lengfth by Lord Kingsdown in The .Vinnvhaha, Lush. 33."), 347 ; alrto when the contract of
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plaintiff 8 ship was 'n the charge of a licensed pilot, under whose recom-
mendations a tug was engaged. While being towed the plaintiff's ship
took the ground and sustained serious damage. The accident was
found to have arisen from the misconduct of the tug, though the ship, by
muconductonher part, contributedto the accident. The Houseof Lords,
reversing the Irish Courts, held that the plaintiff could recover ; and
overruled the contentions of the respondents, that if those in charge of
the ship had, in some earlier stage of the navigation, taken a course or
exercised a control over the course taken by the tug, which they did not
actually take or exercise, a different situation would have resulted, in
which the same danger might not have occurred. The immediate
cause of the accident was the negligently starboarding the tug's helm.
The negligence alleged on the part of the ship was that the compulsory
pilot was negligent, and that the captain of the plaintiff's ship was to
blame in quitting the deck. Assunung that to be so, the ground of the
judgment is thus stated by Lord Blackburn : ' "No negligence which (in.iiml ,,i the
was over before the tug negligently starboarded her helm, could be con- in'lainiii' f

tributory negligence in the sense which is required to relieve the tug
iI'„°„}J'"J"itiSdfrom the consequences of that negligence. Be it that there was bVlJIrii

"

negligence in the ship, and those for whom the ship was responsible, in niTkbum.
letting her get so dangerously near the bank before the helm was
ported, as complete as the negligence of those who, in Daviet v. Mann,'
left the fettered donkey dangerously rolling in the road, it forms no
defence to an action against the persons who, by want of proper
care, have injured the ship. To make a defence on this ground it

must be shown that the injured party, or those with whom for this
purpose he is identified, might, by proper care subsequently exerted,
have avoided the consequences of the defendant's want of proper
care." ^

Where the wrongful act done by a pilot on board by compulsion of .Vogiigenoe of
law IS the cause of a collision, we have seen * that, neither at common pUnt ro.

law nor by statute,' does liability attach to the owner who has been "ffl'V""
constrained to employ such person. The question, then, arises, what m'„t„'J,d
is the effect of his act upon the amount of damage that should be paid crew of

by another ship coming into collision with the ship employing a com- '"'"''ini! »^'V-

pulsory pilot, when the injury arises from the negligence of the pilot
and the master and crew of the other ship co-operating. It would seem
that the owners of the ship emplo^ng the pilot not being in any way to
blame, and the colliding ship being in fault, the ship in fault should
pay the whole of the damages. The rule of the Admiralty, adopted
by the Court of Appeal,' is different, and is that, where it is found that
the navigation of one ship was bad through the wrongful act of the
compulsory pilot, her owners recover only half the damage. It must be
noted that where the pilot is to blame, though he is personally liable

towiij^e iiassea into a claim for salvage. The Liverpool, [1893] P. 154. Where tow and
tut!er)ine into oolliaion with a third vessel, both tow and tug being to blame, noclaini
by Ihe tug in respeet of aerviees rendered to free the tow from its difficulties ia maintain-
"bli'T fheIhted'AumaUl,\o, 2), [190*1 P. 60. The contract of towage is indivisible,

n'h! 1

p"^"'^'*^ ^^^ ti'S ownera are not entitled on a qvantKm meTuit : The Madrwt,

' 'LVP' '-" ^^- ' 10 M. » W. rM.
' llotman y. Union Frrr,, Co., 47 V, V, IT". i« the ease of nedieence in the fiij

io »Mi\^ hghta, which were not the lights pt«8enhed by Congrwas, with negligence in a
stringer causing injury to the tow.

'
i?''-

'"*' » 67 * 58 Vict. c. 60. aa. 503 ( 1), (2). 63,1.
« The Herlor, « P. D. 219, 225 ; The Qmett/ep, 15 P. D. 196.

VOL. 11. X
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at common law, yet the Court of Admiralty cannot exercise ita peculiar

jurisdiction over him in an action for damages.*

Notwithstanding the reBponsibility of the pilot for the navigation,

the owners are responsible for the negligence or fault of any one on

board while the vessel is in charge of a compulsory pilot, but acting

in it independently of him.' Nor in a ease of joint blame are the owners

exempted from liability by having a compulsory pilot on board."

In Bumming up to the Trinity Masters in The Maasackmetts,* Bt.

Lushineton thus expresses his view of the law in the case of a divided

culpability :
" If you are of opinion that the accident arose partly

from the fault of the pilot in not coming to an anchor in aufl&cient time,

and partly from the defective weight of the anchor, the legal con-

sequf lice is, that the damage having arisen from the joint default of

the pilot and the owners, the responsibility of the loss must fall upon

the owners of the ship "—that is, if the accident is in any degree to be

imputed to the master, his liability is not affected by the immunity

the statute confers on him from responsibility for the defaults or

neglects of the pilot."
, ,

The ov !i r is not liable for damage caused by a collision brought

about wh''" his ship is going into dock under a harbour-master's

directioi;'*, 'U pursuance ofa statutory authority.'

To release themselves from liability where ft collision is occasioned

through the fault of a vessel in charge of a compulsory pilot, the

owners have not only to show that the crew was under the pilot's orders

at the time of the order being given which produced the collision,

but also that the order was such as the pilot was " solely " responsible

for
; ' of this the proof should be strict

;
" when it is proved, tho

defendants are entitled to costs.*

There remains to consider the relation between the towed vessel

and any independent vessel with which the towing vessel may come

into contact during the operation of towing.'"

The judgment in The Cleadon^^ concludes that the towing and the

towed vessel with regard to strangers may be considered as a single

1 The Urania, 10 W. R. 97 ; The Alexandria, L. R. 3 A. & E. 574 j FUncfr v.

Bradley, 44 L. J. £x. 1 ; The Qweeii v. Jvdge. of City of L}ndon Court, [1892] 1 Q. B. 273.

a fates . Brown, 26 Mbbb., per Parker, C.J., 23; cp. Butsey v. DomMaon. 4

Dallas (Pa.). 206. „ „ „ „<»«
3 Nelheriand Sleamboal Co. v. Styla, The Batamer, 9 Moo. P. C. C. 286.

4 I W. Rob. (Adm.) 373. s Oirola-no, 3 Ham. (Adm.), 169, 176.

« T^e Bilbao, Lueh. 149 ; The Cynthia, 2 P. D. i>2 ; and The Belgir, 2 P. D. C7 ii.

Ah to rofuaal to obey the dockmaster. The. Exctlaior, L. R. 2 A. & E. 268. As to

a pica of cuBtom, The 'Hand of Providence. Rwa. (Adm.) 107. As to aharbour-mn«trT a

liability, see The Rhoaini, 10 P. I>. 24, 131 ; Shaw, SavUt and Albton Co. v. Tivwm

Harbour Board, 15 App. Cas. 429 ; The ApoUo, (1891] A. C. 409 ;
Seneyv. Magistraks

of KirkcwibTight, [1892] A. C. 264; Wriuhl v. Lethbridye, 7 Times L. R. 125 (C. A);

Niven t. Ayr forbow Truatees, 24 Rettie, 883; Porter v. North Brituh It;/. Co., 2j

Rettie. 1059. « „ ,„. ».,

T The Schwalbe, 14 Moo. P. C. C. 241 ; The Vdaaq\t£z, L. R. 1 P. C. 494; Ike

Livia, 25 L. T. (N. S.) 887. The position of the iinohor is a mattor within tho bcojh' of

the pilot's responsibility : The Monte Rosa. [1893] P. 23.

8 The Carrier Dove. 2 Moo. P. C. C. (\. 8.) 260. Tho burden of proof of compuU- .ry

pilotage is on thone setting up the defence : The Hanna, L. R. 1 A. « E. 283.

B The Boual Charter, L. R. 2 A. & E. 362.

io 3 Kent, Comm. ( 12th od. ). 232, n. (d), by Mr. Holmes. Vessels in Tow.
11 14 Moo. P. C. C. 92 ; The Tieonderoga. Swa. (Adm.) 215, explained in The Ttwm>n<,

13 P. D. 110, 117, where The Druid. 1 W. Rob. (Adm.) 391. is considinil.

Tfte Druid v,-a& the ciac whoro a master of a tuj,-, in unlrf li exact payinf'»| --'^

sum of money he demanded, recklessly towed a vessel into collision. It was held the

tug wu not nMpoQsible. See also The Leamin0on, 32 L. T. (N. S.) 69 ; The Sin-

2iiam,5P.D.241; ^Ae £mmu, S P. D. 91.
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jj-hole of which the motive power is in the tug and the governing partm the tow. In the case we have just been considering tiic ditv ofthe^tug 18 said to bo to carry out the direction, received from the

A distinction is pointed out in The " American" and The " Siiria,"* ni.timtio-where the governing power " is in the tug, and not in the vessel towed. -K"
"

ftf-i 1
'
, ,.P[T."™

"' *^' P'"'" '" *''^ *<'"=<' ™"el that establishes ' S"'™,!"."
the ra e of liability, so, when that power is absent, the liability ceases. E,«

" '"

Allowance must be made for tL diminished power of manoiuvring
consequent on havmg a ship in tow ;

» but, if the pilot on the ship ifguUty of negligence the tug is not of necessity discharged
; for it thenbecomes the_duty of those on the tug to nc( on their own responsibility

1 he Restkas where a ship with a pilot on board and being towed -"rf th,.
came into collision with a ...„ loner. '' Both vessels," said the Court » " *"""<'"
wore responsible for the navigation, as has already been seen, the ship

because her pilot was in general charge, and the tug because of theduty which rested on her to act upon her own responsibility in the
situation in which she was placed. The tug was in Lult, because she
did not on her own motion change her course so as to keep both herself
and the ship out of the way ; and the ship, because her pilot, who was
in charge both of ship and tug, neglected to give the necessary directions
to the tug when he saw or ought to have seen that no precautions were
taken by the tug to avoid the approaching danger. Had either the
ship or the tug done its duty, under the circumstances there could have
been no colusion.

The decision in TAe ATwJe' is the necessary outcome of these n, V(rf,
princmles.' There Sir James Hanpen held that, where a tug with a
vessel m tow comes into collision with another vessel, the towed vessel
18 liable

;
since the towed vessel is bound to exercise control over the

tug, and not merely to allow herself to be drawn, or the tug to go in a
course which will cause damage to another vessel. To this, again
there is an exception where the accident is caused by some sudden
manoeuvre of the tug which the towed vessel could not control. In
he case of The Niobe it was further contended that The Niobe was not

liable because the mischief was not done by contact with her. The
basis of the liability, however, is not physical impact, so much as a
neglect of the duty to use that directing and forewarning agency whichw rendered necessary by the position assumed.' = » /

1 Spaitjhi V. TeicasUe, App, Cas, 217. 133
' L. R. P. 0. 127.

P. ll C*I03!'
"""' ^'"' '*''"'' -^' ^^ ™' '• I<^'P"<de«cf," La,h. 270, U Moo.

,' ™.": ^- <'?, °""' "»''• A" '" "I" ™l» o' Jamiig™, The " Vmniiia Eh,,,,,,,,"

"jm ^ (Vo'n^'m' " ^ " "'"' *""
'

'''" " "'* "^""'l"^"3 rL •Z.v'
• mil U. S. (13 Otlo). i«!r Waile. f.J.. 702.

-,.| and the mn.i!cr of tho tug are «x,,l.i„i,l. I„ Th, i),„„,„„. flllOII P 2»l

,,,'„"..:,. "»»>''' "">' notwithstanJinR tho tow'., duty tho™ w,i3 bo.iJe,atiJuiii [Riiilont duty on tae tug to oxoroiao n'daonablo cart- and skill
' The Mmt/, 5 P. n. 14 1 Phe Jane BaKn. 27 W. R. 3.1

,},,..!l '. ^U"*"-. *",'» 'li" '«« 11 England who™ two or mo™ ahim aro in tow it
n ,.?™ "»• ""'"' " ^o^'KO, 14 C R N. .S. 499 : Smith T .It Lairem iw»^
Co., 1873) L. R 5 P. a 308, tollowBd In Th^ Allair, [1897] P lOi

T<^Bo,*
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QoHtion,
wh«th«r,
when the tow
ii under com-
pnlmry
pilotage, the
immonity
extends to

the tug.

The Mary.

The Siobe in

the House of

Lords.

Opinion of

Lord
Selbomo.

Moreover, if the nealigence is that of the compulsory pilot, though

the tow is clearly not liable, a question has been raised whether the

exoneration extends to the tug.' On the analogy of the cases, where a

pilot, not compulsory, is in charge of the tow, there would appear no

fust ground for this as a universal contention ; since, in the event of

manifest negligence in the pilot, those in charge of the tug are to act on

their own responsibility. In the case of no orders being given, this is

clearly so ;' while, in the case of definite orders beinggiven, very probably

it is otherwise ; since, as Sir James Haniien points out in The Niobe,' in

addition to the presence of the pilot, " the officers of the tow arc

usually . . . of a higher class, and better able to direct the navigation,

than those of the tug "
; and, allowing for exceptional cases of pal-

pably wrong orders, the liability seems a harsh one. Dr. Lushinj;ton,

in The Duke of Su»sex,* followed by The Chrittim,' was of the opinion

that the tug should be as much under the control of the pilot as the

tow, and that the owner of the tug should be equally protected.

In The Man/,' Sir Robert Phillimore distinguishes the two last-

mentioned cases, though, in the case before him, the tug does not

seem to have acted under the orders of the pilot, and further was

guilty of independent negligence.' " It has been said, indeed, in

various cases, says Sir Robert Phillimore," " that the tug and the

vessel she has in tow are to be regarded as one vessel, but this rule

has only been laid down for the purpose of rendering a ship in tow

subject to the rules of navigation apphcable to steamers ; in that sense

only can they be treated as one vessel. The master of the tug has a

separate contract and a separate responsibility from the pilot. In oiw

sentence, it is by the exercise of free will that the ship takes the tug
;

by compulsion of law that she takes the pilot." That the tug may

have a separate responsibility from the tow is undoubted ; and it seems

necessarily to follow that when this separate responsibiliiy exists a

liability apart from the tow arises. Yet in the presentstate of the

authorities there may be great doubt as to what facta will constitute

separate responsibility.
, , , ,

The decision in The Nidbe received the approval of the house of

Lords in an appeal in the same matter from the Court nl Session on an

insurance policy." The policy provided thi.t " if the ship hereby insureil

shall come into collision with any other ship or vessel and the insured

shall in consequence thereof become liable to pay, and shall pay, to

the persons interested in such other ship or vessel any sum or sums of

money," the underwriters should pay a certain proportion. The

House of Lords held that the collision of the tug with the damaged

vessel must be taken to have been a collision of The Niobe within the

meaning of the policy.

Referring to Lord Kingsdown's words in Tin " Independence
' '" that

1 The LatMiba, 7 Moo. P. C. C. 427, approved in The Oakftld. II P. D. 34; Thi

•• Oecon Wave," L. B. 3 P. 0. 20!). „, „ .

3 The " CMIa" and The " fltatfrn," 103U. 8. (13 Otto)09!); 7'*eSinjl«i»>,6P. I).

241 3 13 P. D. 65, 59. • 1 W. Rob. (Adm.) 270.

s 3 W. Rob. (Adm.) 27. ' » P. D. 14.

7 As to the responsibilities involved in employing a tug. Boo The Jvita, 14 Mon

P. C. C. 210, Lush. 224. Where there is a thick fog. so that tho vessel ought not to

inoTB*t*tt, thp h-ivini; a fionipulsorv pilot on hoanidoes not releflse from responsibtli'v

The Bonueia, Swa. (Adm.) 94, the'caae of towing a vessel at.nigbt from dock to dock.

Port, 1100. „ S5PD. 10

fl arCotoan V. Baine, [1S911 A. C. 401. In re Mwf^eOe v. OtMn Aeddent nwi

Omranlee Varparalum, [19011 2 K. B. 792. '" 14 Moo. p. c. 116.
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over, and .» answerable for, the navigation of tl,7 ug theTwo veri,

Dower™m.^f„, ^ *' '"^ *'"'^'' *"> *"« 'upplieathe motive
JnJ™ <^- ""."y PWPOMS properly be regarSd as one vessel

lZ' wT"'T l^"*
*''^? """ »" '"^ *he purpo^se in queatTon

'

rule^na^'Sh\tSfedlf "" <»--"-" '^-V- « »P-W Opinio. „,

a»UpandherC"said " Tb^fhi ^P/fT" """^"f
»» between I-'ni Wa,.„„.

iJ«„fi„»i i
*'

, ' '"' '°'P nnd her tuir must bo reearded aa

be navt'-ai^d "a "ff'fV'''
*""

™»»'''r''"'
"'"^ ™"™»«»« tafue mu,

^'th thftu. ^,.t^ ^ T^""" '""i;' ""'•• *•"= motive power being

?».^ >^- ""'^'PJ
*'"' "''°' '» '" '" »» «« "kip towed, when sheTas

:jSSr"t^"-=" "i3«:\:?s=^^'

authoWtk.F *?« '?.'*,• " "^ *•> •>« remembered that the

« hrhad thoS^fif "l?^,1.'''"K'
^"^.P"' '" '''^ ''-^^""y ™'da"

'-"'fJ"?.™«'" fit- If they did not. it was either becaiie they

rtnf i ^t .'l*
^'^'^'^ *''« savants of the hirer. Where too

fearTy ap °l*thM th^tZ
"""' "' *''' *T "" "" b™"!. Provided it

t^Tl.F^r. ^ "° *"8 ""^ " seaworthy vessel properlv manned

akin?3l''"
the enterprise and from the nature oVL unde^

ofth?t™ „ r' """"f
"' conducting it, the master and crew

vessel" .
"'°* "P''""* "• P«'i"P>te in the navigation ofS

; ","Si''°-''-fup n^;£°"";!
'*»'"' ['""I! A. 0.40). , r„407

= 5 B t r »7« J ?.£•
"."*'• "' "«^>an. (iOOl] P. 221. . Lc 20o'
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10B2 KEGT.lOENCE IK T*aW. [hook v.

It is well Mettled that canal boats and barges in tow arc in charge

of the tug, and that the latter is liable.^

In The L. I\ Dayton^ the question of the relative liability of tow

and tug was complicated W the tow charging both its own tug and

another with negUgence. In their defence the tugs, while refraining

from imputing negligence to the tow, each sought to exculpate itself

by inculpating the other. It was contended on behalf ol the tow

that a vTimd jacie case of negligence arose, without the necessity of

proof of siwcific acts of negligcn by either or both tugs ; and that the

plaintiff was entitled to a decrct-, the terms of which, as affecting each

of the tugs respectively, would be dependent upon the nature of the

evidence which they were bound to produce for the apportionment

of the liability between them. In short, that the tow was entitled to

stand by secure of the judgment, while the two tugs were fighting out

the question of the proportion of damages they were to contribute to

the tow. This view did not commend itself to the Court, which

considered the burden of proof to rest entirely on the tow to establish

a case against either or both of the tugs ; and further, that the rule

presuming fault in case of collision against a vessel in motion, in favour

of one at anchor, was not applicable. So far as the other tug's liability

went, the tow was identified with her own tug, " so far, at least, that

she cannot escape the consequences if the collision was caused wholly

or in part by the fault of that tug." So far as her own tug was con-

cerned, there is no presumption in favour of the tow, " because on her

behalf all the alleged negligence is denied, and the contrary allegations

of the libel cannot be legally maintained merely by corresponding

allegations " in the defence of the other. " To hold otherwise," the

Court decided, " would require that in every case, as between the tow

and its tug, the latter should be required affirmatively to establish its

defence against the presumption of its negligence. There is no ground in

reason or authority, for making such an exception to the general rule,

which requires the plaintiff, in thw first instance, to estabUsh by proof

the allegations of its complaint." And in considering this it must aluu

be borne in mind that " as between the tow and its tug the contract of

towage involves a responsibility for loss upon the tug, only hy reason

of the want of ordinary care ; for a tug is not a common carrier, and

does not insure the safety of its tow." '

The liability of the owner of a tug for damage done to the tow by

improper navigation of the tow is limited by statute, as in other cases.

'

An engagement to tow di s not impose the liability of a comnimi

earlier. The burden is always on him who alleges the breach of the

contract of towage to show that there has been negligence or unskilfnl-

ness in the performance of the contract. Damage sustained by tlie

tow does not of itself raise the presumption of fault in the tug ; nnd

the degree of care required of the tug is no more than " that degree of

caution and skill which prudent navigators usually employ in similar

services "
; and " there may be cases in which the result is a safe

criterion by which to judge of the character of the act which has

caused it." *

1 Thf ErprnuiAXM^,). 1 Blatrhf. (fi. T. U. S.UfiG : ParBons. Law of Shipping, vyl-i.

CSOn. a iaoU. S. (13Uttvi8)337. 3 A.t 3S1.

4 WiMbcrij V. Young, 45 L. J. C. P. 783. See Merchant Shiniing Act, 18114 ('u

& 58 Vict. c. f>0}, B. 503 (1), 12).

8 TV SlramcT Wfhb. 14 Wall. (U. S.). 40fi, 414, followed in Tkc Propelkr Jlurlhifi'-«.

137 V. S. '.W iJavi. ). [wr Fuller, (^.J., Sill.
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Whore tho towage contract ii partially in the nature of salvajjc the Whrro <l,o
towing ihip 18 not the leM liable for a collision caused liy negliiience • ''•'"K-""-
though the Court, incline to regard error or negligence in tSe salvor LXlKh^more lcmont|y than in ordinary cases.' Of course the salvor can .....u«.o(
recover if he is not guilty of negligence ;

> but where a collision occur, "''""i'-
through the negligent navigationof tho ulving vessel thedamage causedu matter lor deduction from the award of salvaxo.*

.»/'yft
''. "" """L"""" i-mployment between i l,e servants of the tug No ™mmonand of the tow.' But where it was sought, in accordance with what ; '"i'l"ymf„t

was stated to be the American usage, to fimit the liability of a tug and I;'"?," ,tow, each of which was to blame for a collision with a third vessel, to "\"i"i',:^.i
judgment for one-half of the entire damage. Butt, J., said he was "'""'''' "-o
clearly of opimon that to do so would contravene the law " It is

'""'

the right of every one who has sustained damage by the joint negligence
of two individuals, and who sues them in tort and obtain, judgment
against them, to enforce it by execution agninst one or the other of the
defendants, or both of them. That is the right of a plaintiff in acommon law action. I see no reason why there should be a different
one in an Admiralty action." • All the damage is to bo divided even
when some is due to a collision by one of the defendants with some
third vessel and thus arises ont of a tort.'

Charter-parties and Bills 0/ Lading.

80 far the common law or statutory aspect of tho shipowner', or T.ini.iiiiv„t
master a hability has been principally considered. This, however is «liii«™ncr or
most frequently varied by the terms of the charter-party or of the bill P""^\ .
of lading. iimiU'd by

A cnarter-party 1. an agreement in writing by which a shipowner }"'^y "t
apee. to let an entire ship or part thereof to a merchant for the carriage

,

,'

"'

of goods on a specified voyage or during a specifieO^period for a sum „ » t
"fy '"'"'^^ *'"' merchant agrees to pay a. freight for their carriage." i,™""""A charter-party is an agreement between the shipowner and the rli»rtcr.i,;„iy

shipper with regard to the carriage of goods. Unless it is a demise of

.„lft I^'i, \?- ^ * * ? '"\ ^"r""" ' '''''°'<'' " 'I" employment of ono
»o.«!l to expedite the Toysge of Miother, when nothing more ii requiri-d th,in the

iW. Afi to salvage, see rt»(e, 104.1
^ /> i-^ u i.yiuii,

' The C. S. Biulcr ilii>. 4), I,. K. 4 A. t E. 178.
3 Umt-Ilopp,r(No. 4), 40L.T. 4U2; Thr Cily ol Chttler. 9 f D 182.
i T»«Z)«>.n<i,[18a2]P. 58: Thf Chterlul, II P. 6. 3.
s The Julia, J-osh. 224. Ante, (io7

Amlral,a,[imi] P. 231), li.tingui.l.cd in The Mon,n,ry and The lilaekeaclt.
I I!10I>| !•

1l«cnii,e in th«t C0.0 there wo. a finding that tho tow could «n,l ,hould, hot did not"

Inj"!* Sto^Ts
'"*' " ""•"''''"' ''""' "^ '"'""y '" ''•"'' 'i* Iho colli>ion

:

" The Frankand, [1901] P. 101.
- 3 Kent, tiimin. (12th e,l.), 200 note, Tho Chartcr-Party. Polhicr sovs Le

'":l'al de rikirte-portie Mle emiral de Image dee norirej et bdlimeni, de mer. Tniile
d.» tontrati do8 Louage. Maritime., n. 1. See alao hia derivation o( the term in Choiu,t paragraph. .See Code de Commerce. Art. 273 1 also for the earlier English law,
Ucawra. Lei Mercator.a (0th cd.), 187 ; Malyne., Let Mercatoria (3r,l ed.l, 97.

Jl ""• '"* "'"""""y. "i axe ; Abbott, Jleichai.l 51iii« (Hlh ed.l, .12« ,i
.CM. The conaltuction of a charter-party ahould bo liberal to effectuate the Intention
of the partiea DimecjT. Corfcll. 12 Moo. t. V. C. 199. For theeoll»troctinnoIcha^ter-

ttT,^^9lT2^'JS"'047.*''''
''" '*' ''*""'' ^'''*"' "^ ''"'*" ''°- '• ^'"'
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DfAniiinn of

A bill •>(

iMllng.

the Rhip, it giycH him the uho tif nu particular i>art which hu cui Ax
ujMiii. The DhiiKJwiHT huii a right tn put thu carKo into any part u( thu
ihip he chfMMCB. Ht> haM a right, if hu can do it without daniagu tu
the cargo, tu alter the plaro of the stowage oven during the voyage.
There 'u not one single inch of the ship to which the chartt^rer hat an
exclusive right. His only right is to have hia goods carried.*

" A bill of lading." ' aays Buller, J.,' " is an acknowledgment under
the hand of the captain, that he has received luch goods, which he
undertakes to deliver to the jMraon named in that bill of lading. It

is assignable in its nature ; and by indorsement the property is vested
in the assignee." *

A bill of lading " is an ioatrument of a twofold character. It is at
once a receipt and a contract. In the former character it is an acknow-
ledgment of the receipt of property on board hia vessel by the owner of
the vessel. In the latter, it ia a contract to carry safely, and deliver.

If no goods are actually received there can be no vaud contract to
carry or to deliver." * The doctrine is applicable to transportation
contracts made in that form by railway companies and other carriers

by land, as well as carriers by sea." '

According to mercantile custom bills of lading are drawn in sets
of three, *' one of which being accomplished the others to stand void."
The handing over the bill of lading for any advance under ordinary
circumstances, as completely vests the property in the pledgee as if

the goods had been put into his own warehouse ; and the first person
who for value gets the transfer of a bill of lading acquires the property.
All subsequent dealings with the other two billa must in law be sub-
ordinate to the first, and though possibly circumstances might arise

justifying the shipowner in delivering the goods to the holder of the
second in the absence of the first, yet " the legal ownership of the goods
must Btill remain in the first holder for value of the bill of lading,

because he had the legal right in the property."* Before the Bills of
Lading Act the indorsee of a bill of lading could only sue in the name
of the shipper. By the Act the righta and liabilities of the shipper
pass to him. The contract therefore must receive the same con-
struction it would bear between the shippers and the shipowners.*

Bill of A bill of lading is not a negotiable instrument in the aense that

'B^'tol*only
* ^^^ °* exchange is " so as to become available in the hands of a holder

of tbe owner- without title. Since it is not a representative of money but a contract
hipofgooda l Per Lord Either, il^. The Quetn v. Judyt of CUi/ of Lututon Court, [IHQZl IQ.U
covered by it. 21)1, where note »Ibo his remark oQ Th«Alina,5Ki. D. 227.

a 3 Kent, Oomm. (I2tb ed.) 207.
3 CaldwtU V. BaU. I T. R. 216. Cp. ^. -d v. Vinton, lOfi U. S. (IS Otto) 7.
« See BillH of Lading Act, 185fi (18 A IV Vict. o. Ill), «. 1. 2, commented on bv

Brett, L.J., Qlyn v. East and West India Dock Co., Q. B. D. 482 ; tee also Surdiik
V. Sewelt, 13 Q. B. D. lJ3i) ; 10 App. Cas. 74. For the effect of a mortgage of a bill of
lading under the Act, see per Lord Blackburn, 10 App. Cas. 97, who alao (at 93) oriticiHeN

unfavourably certain obiter dicta on the effect of the Bills of Lading Act in Tkt"Freedom"
L. R. 3 P. 0. 694. Cp. Code do Commerce, arts. 281 280 ; Hale of Goods Act, 18U3
(56 tL 67 Vict. 0. 71). Part iv.. ss. 38-48 ; alao the FactOTs Act. 1889 (62 A 63 Vict,
c 46). As to redelivery to pledgor of bill of lading to wll goods for pledgee, North-
Weatem Bank v. Poyntrr, [1895] A. C. S«.

6 St Louis Iron Moutitain. tbe. Ry. Co. v. Knight, 122 U. 3. (15 Davis) 87, citing
Miller, J., PiMard v. Vinton, 105 U. 8. (16 Otto) 8; Miatonri Pacific By. Co. v.

MeFadden, 164 U. B. (47 Davin) 166, 162.
Per Lord Westbury, Barber v. Mej/erstein, !<. R. 4 U. L. 336.

' Cox V. Brvet, 18 Q. B. D. 147.

» The intention of the whole transaction has to be regarf'ed : Coxe v. Harden, 4
East. 211 : Shepherd v. Harrison. L. R. 6 H. L. U6j Pease v. Oloahie, The "Marie
Joseph," L. R. 1 P. a 219, 227 : Thompson v. Dotniny, 14 U. A W. 403.
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; .„d in ,hi. i„.,.n/e th. tr., ,fer of hS
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although by merfantilp law and u.bb« it i> a symbol of tho riiht o ".** '''-
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power of another ostensibly to occupy hi, position ; he may thereby

!fryrg\CrLThTr;it^^^^^^^^^
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10M NEOMOEVrE IN LAW. [book

Whi>ro Ihf) niuNtiT mhuh a hill uf Itttiin^ wUliuiit uiiytliitiK in

e tliH'unu'ht tii dhow tti«t li« niKitK lui a
'

liable tt) the aliijiiwr. The ihii>uwiiL>r wlm lm« iiutltoriwd tliv Hif{nuturu

Th

thfl tliH'unu'iit til dhow tti«t li« niKitK uh aK*!tit ht) bef-uiiifi> (wnunally
liable tt) the aliijiiwr. The ihii>uwiiL>r wIidTum autltoriwd tliv Hif{nuturu

i* aUo liable. ThuH therv aro two H>|iurali< liabilities fur the per*
firrmanrcufoDt! contract. Hut the Hhipiwr il(K*a not uhtain t-onoiirrcnt

n-iiiediH ; hn hoa liiii right of ulection, and on either inaHtur or owner
may ho aucd by, no vithi'r may iiuo the ihi|)|H-r.*

An arl(nuwlr(li{nu^nt by the niaater uh to tht condition of goodN

^^^
received on board cxtendH only to the external rnndition of the caiwn,

„f excluding any implicaticm uh to the ({uantity or ijuulity of the article, itH

condition when received on board, or whether pro|>erly |mrkufl or not in

the boxen
; and if the defendant^ evidence raiseit a reuHonable inferenre

of damage reHultirig from ini|>erfection in the giKKla theninelves whtMi
parked, or before, the burden is thrown upon the plaintiff to rebut thin-

In Rome cftKcd the claim of the shippr againtit the Bhipowncr i«

defeated bv the charter-party. Lonl Tentenlen,^ delivering the
judgment of the floutte of Lordu in Cotvin v. ycirberry,* enunciated two
propoditions : fir^t, that in the common case of ^'oikU »hip(>cd uii

hoard a vesHcl, of which the shipment is at knowledged by a bill of

lading signified by the mauler, if the ^oods are not delivered, the Bhipper
has a right to maintain an action agamst the owner of the ship ; second,
*' that if tho person in whom the absolute proiwrty of the f.hiu is vested
charters that ship to another for a particular voyage, although thi-

absolute owner providet* the master, crew, tirovisions, and everything
else, and is to receive from the charterer of^tho ship a certain sum of
money for the use and hire of the ship, an action can be brought onlv
against the person to whom the absolute owner has chartered the f.|ii[i,

and who is considereii tho owner pro tempore during the voyage for

which tho ship is chartered. It cannot be maintained against the person
who has let out the ship on charter, namely, the absolute owner."
The House of Lords held that the case before them came within
the second proposition. Yet primd facie the shipowner is responsiblf,

'

und his liability continues till a demise of the ship is shown

;

t Jttptttov. MUlar'aKarTiandJarTa\ForeMii,[im\\2)ii. B. 300.
a f/fciriv. ttirnu^. l2How. (II. S.)272. Wlion there U no bill of lading tli iiar.

receipt of the goucbi will binil. Thin in nyrt-fjiblw to tho Civil Law. ReripU iiiil-w

tfdvum forr, viruin si iii tuivem ren mi»»a, ei a/mi'jnatai aunt, an e/*i nun tint oM^ii/mtl^.

(whether thfro in a bill of liuling or not) hoe himtn ipto quc4 in nnvem tniita lunr.
recepltB videnlur : D. 4, 0, 1, ) 8. Where goodu aro retoived, " weight, v-iluo and
contents unknown," tiio boknowlfidgmcnt o( thu niitster as to tho condition of the gtHnU
extends only to (hucxtcmiUcoiidttiunoI (ho caso :

" Part^ons, Law of Hhi)ii>ing, vol, i.

107, cited by Brett, .1., Ltbeau v. Gentral Hieum Savi'jntion Co., U B. 8 V. R U2. Fur
the taw of Mt'i[)pu^i'tnlraii.n(H.tieo Abbott, Merchant Ships (14th ed.). All c/»im., !iU>i

per LonI Ulurkbum, Kemp v. Valk, 7 App. CW 685. Btthdt v. Clark, 20 Q. B. D, «l.'i.

approve.! Li/om v. lInffHung. 13 App. Cas. 31H ; Iklaurkr v. WifUie, 17 Rettie, UiT.

If during the trimoit (be proiterty lu goodH U tnuvtivrnni by the conBignco'n indor.-'

.

nient and delivery of tho bill of liuling, th<r conitignnr loitea hitt right to slo)) in triinsli :

Cuming v. Brown, Eiwt, 506. The Burliest rcmirtcd case api»tar« to bo Witcman \.

Vandrfiutt ( lOlW), 2 Vem. 203.
3 Inconimnn with the other jiidgiis of the K. B. hnhnd joined in a judgment in lln-

cnae which hud been overruled in the Kxchoqucr Chamber. In tho Lord« ho whm lli''

only Law Ijord present, and moved to affirm the judtzmentof the Exchequer ('hiunbn.
adding. " I urn inclined to think that tho judgment of the Court of Exchequer Chuiiib< t

iaright." * I CI. & F. 283, 207 j Wagttaff v. Anderson, 6 {). P. V. 111.
s The St. Cloud, B. i L. (Adm.) 4. 15.
B Sandtmann v. Hcurr. L. R. 2 Q. B. 8«. In the Omoa, <fre. Coal and Iron Co. \.

Huntley, 2 C. P. D. 4114, tho master and crew were held servanta of tho hhipowm r

nnder a charter-purty giving the charterers very exleiuiive powers, because the iniisl- r

"rpm-iincd in sV. rtajx^i-- s."(i>i;ntAl4o ffir *b- msnnrr in whioh the versel might i-

navigntod." (Jp. Wng/tltiff v. Aiiderton, C C. P. V. 171.
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t'h.'.rJrr
''"••;

i:':!;''t'"'
"••• ''"!''"'" '">""'•'"' •" ""• «»--™<i..n .,i ..,«.,.,

whi.h r quire, that nolue niu.t Iw iiiv..|i wliHi an „wri.T ,ul,i. J „ "' "'"!""
teniMranly, with th. .««iu.„i.>.. .„T,...".. . ... ^" '.''''''"'>'' " Ji.h«.Ml.hnl
rjm,? ^' '"'^*''? l-n""'"" "-r-""!".! ..f hi. .hi,, i, n,r ,«

t,,,,,;,; ,1," k'"'';
^'"" ^- '^"/r" ' "> •">«n.nt w« „„„|„ „ ,,H,>« Ih.

e'^rmhr;*:' -^ "•" "''''• '" r "' »'" «"''i'«w.r,;i'^

ownM " ^fc . ..r"""","'" »"'""•' '" •"""" P-y""'"' t» tho .hi ,.

.7th/„,.I^''v'™V>VV." '""I'I'I""' in-^^«>l..u«;i.' •• Who,„,..rvZt

snlwar I; .),„I
•'"-','.'"'«.•"'''•« 'he Cuurt, I.ir„licy, J., u„,wi.r3 :

" My

.1 in '>LT7"7J'L''''' S"™," T"' '""' I"r"-«lly heen arrived /., ,. v. «,^
for a iZl.™ ^ . tT" ''o'™''""' l-ewi» hired a steamboat ""'' i."-

Slint iT„ .r ^ '" "«^^''"'™'l- A» the ve,«.l wa» about to .tart

fc "n """"i'y..
">»«, number of defendant', party, .tem«d on

th^Hm r* .
,'5''","°." ^"'"8 eountenaneed by the ,apuin '' " B?

ibou thf" nlrt i^'
'""'

""V^'' B«tter8ea,itwa» ge.ierallv bruitcjabout ttho party was one " not eSH-eeding fifty Arsons '•\ that a

h?T- Z« ",? '"',"^- T'"' '""™ hecame alarmej; and I^o« a'

loToffi }
""".f?'"" 'ho Pisintifl wa. assaulted {hi, coat tails weretorn off), for whieh he brought his action, fltinately his riBhT t^

™5:!?,''""' '1 """f "." *^' "''•"'''" »' the questioS' whether the

licwis. ihe tourt of Common Pleas held that it di ' --t " Thocaptain and the crew who continued in the management of the vesselwere the wrvanls of the owners, not of Lewis. Iffny in urv hadTen
r.w;ra"bfe fir 'tV T"' *"

T'^"' "" ^-»' would Lve b"
m .^? .1 J-

*''? ''"""S™- There were some parts of the vessel

10 willed he had even no right of access or entry : such as the iiartsoccupied by the crew, the room containing the ma^ciiine^y am hcT
Itei t si orToM

' '"•"«.«''"•'» to Kichmond for o.her ,^r»o„, to anyxteiit short of nconimoding the defendant Lewis and his friends theie endant could not have prevented it, either by removing leg^ls

fc 'slrrn'''''
""""

• ^l'.*"^''
^»-i<^erations teVd toCuic possession was never given up. "

A r«'°T'h'"°''
•"'""'/«;'«' fo« <W/.Sc»c.M.r..CM,„,,r|S!lSllo B '-,3- riR.|ll
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An the maiitar is pritm facie the agent uf the shipowner, a
contract made by the shipper with the master concludes the shipowner
till the existence of a fharter is shown, in effect demising the ship, and
means of knowledge of this on the part of the shipper.'

In the case of an agreement by charter-party to deliver gooda,
unless prevented by excepted perils, the shipowner remains liable to
an action for breach of the charter-party, where the ship is compelled
to put into port to repair, and the voyage is then abandoned, unless
physical mability to complete the journey is shown, or at least the utter
unreasonableness of doing so from a business point of view.'

Once more—a difficulty sometimes arises between shipowners and
charterers with reference to the application of a negligence clause in the
bill of lading limiting the liability of shipowners, when there is no such
clause m the charter-party. In Wagstaff v. Anderson,'' Bramwell, L. J.,
expresses his opinion that a bill of lading is not a contract " superseding,
adding to, or varying the former contract under the charter-party ;

"

and again, in Seieett v. Buriick,' in the House of Lords, speaking of the
expression " the contract contained in the bill of lading,''he says :

" To
lay mind there is no contract in it. It is a receipt for the goods, stating
the terms on which they were delivered to and received by the ship, and
therefore excellent evidence of those terms, but it is not a contract.
That has been made before the bill of lading was given." These expres-
sions were adopted by the Court in Rodoconachi v. Milbum » as correctly
stating the law. Lord Esher, M.R., there adopting what was said by Lord
Bramwell m Semll v. Burdick, and holding " that as between the ship-
owner and the charterer the bill of lading, although inconsistent with
certain parts of the charter, is to be taken only as an acknowledgment
0* tj>« receipt of the goods." And in the Scotch case of Delaurier v.
Wyllie ' the proposition was formulated " as between the shipowners and
the charterers, the charter-party always overrides the bill of lading."

On a bill of lading a question may arise as to the personal liability
of the shipowner over and above his liability for the negUgence of the
master or mariners and which is ordinarily excepted under the negli-
gence clause of the bill. This clause does not usually except his personal
hability. If, for example, the shipowner " employs as master of the ship
a person who was known to be of drunken habits, and it is shown that
the colhsion or loss is the result of the drunkenness of the captain on a
particular occasion, that I should say would be personal negligence on
the part of the shipowner, and he would be liable. Or if m order to
favour some relation of his own he appoints as master of the ship a
person who has not reasonable knowledge, skill, and capacity, and if

i,^^S';^;^^ i'ij*''"-'*' '»• SeeBo.™»oflJfo«,/ocl«ri«>«CarfSe»ea&r

iS!'^- I,'8»i'l 1 *? 283: (1893] A. C. 8. to an «)tion on a chatter-party it w^s
held that whetB defendants prevent the perfomnco of a condition precedent bv
neglect or default the plaintiff ia placed in the oame poiition aa if the condition huJ
been ^rformed by him : Hotham v. Tht Eiut India Co., 1 T. R. 638.

'*^,i,"?8?™«?'Coll''"'J-.'<"'c»r««>»' &»«>«;• v.SS. jBe«™ J/orr>« Co., [181)21
1 g. B. 571 (where the caaee are collected and reTiewcd), affirmed [1892] 2 Q. B. 652

a 5 C- P. D. 177. 4 10 App Caa 106

r..^,"! S » P.-.'^'i" PiJ''"»"'»>
Court, 17 Q. B. D. 320. HaiUm t. BarrM.

'. i?^V S...
^'' "P^Jn/vaf, Ship Co. ». Kr»jn-. [1906] 2 K. B. 792; [19071.

1 K. B. 809, am. m H. L. [1907] A. C. 272. Cp (XJlManri •,. Allen, 12 C. B. 202.
• 17 Kettle. 192. De Clermont v. Oeneral Steam Navigation Co., 7 Times L. R 187

18 a judgment by Wright, J., on the liability for the loss of gooda received " aubiect to
the conditioni oontainod in bill of lading to bo iaauod for the same," and lost befor
the bill of iBdmg is exchanged for mate's receipt, when the bill of Udins oonUina ni

exception CDTuring the loss but not known lo the shipper. The Hiber.H0I1,[1U«7JP. 277.
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the low 18 shown to have resulted from that want of reasonable know-

SLf'"'""^ "^P""7' *''° "Wpowner would be Uable Or i^heJhipowner pye. written instructions to his captain that upon the ve™°
enStW? '

h'J"- ^^- t''""*''
" '•"'"''• '«'™ » pilot b7fZentering that port, he is not to have one on board, and by reason of hi.

n^it^m* t""'"'
"'

'5'P
'"' '""• *''"» """Id be negJgZe on thepartof the shipowner and he would be liable "

1II.,.V'T
'"''*^"™» °' ">= shipowner's personal liability are. of courseillustrative only and not exhaustive

course,

art ofO^ ?S ^- .
'°* "( eJtMptions in use was only of " the '^« »l "«"»«.

act of God, the King 8 enemies, and dangers of the sea."

tk. J '"?'* °' *" ^'"° »' ^'"''* ^- SA^pAeri » (in which, howeverthere does not seem to have been any bill of lading), the wordsTtheexceptions were extended to "the act of God, the King's enendcs &1and all and eveiT other dangers and accidents of the ^seasXrs SSnaviga ion, of wilatever nature and kind soever, excepted "

inc™.^ tTiT
""^ "•»•'" ""d «*•"* of exceptfons'have greatlyncreased, tiU they now provide aga r.; almost every occurron™ R,,t

"exceptions in a bill of lading must be clearanTL^rZus if rteshipowner is to be relieved from the liabUity which I "has Xrw^e
Z:i^n:„"tfrA"'

^he -negligenccdaui" in a ,,,,1 of lad^m»
7 T^l ^

earner from hab lity for loss or damage occ^ioned
(1) By causes beyond his control;
(2) By the perils of the sea or other waters;
(3) By fire from any cause

;

HI 5^ barratry of the master or crew;
(5) By enemies;

(6) By pirates or robbers

;

(7) By arrest and restraint of princes, rulers, or peonle riotsBtnkes, or stoppage of labour

;

people, riots,

law H^J 'f?'"!"""'
'"'"'!°8 of toilers, breakage of shafts, or anylatent defect in hull, machinery, or appurtenances;

^
(9) By collision;

(10) Bystrandingorotherincidentsofnavigationofwhatsoever kindeven when occasioned by the negligence, defa^t, or e^or ofjudgment fn

uZl r"^'' •'"'"'""• ". """^ »'"'"'*« "f theshipoJner^™rrl"
suiting, however, in any case, from want of due diligencrby th^ owiieraof the ship or any of them, or by the ship's husbfnd or Lnag^TI"'

act of G^- '' '''"""'"•"' "••»* "" ">« constituents* of anm Ac,„(

wor'i' '^tS'i^tr"" ''"'
""l'"y r^P*"*' Under these (Td.,^™

",V,7;f!^ ^ri. * ^"""'"'""' wkMe the import of the phrase <>t'l>i-=«.

of the riw^' *" "T-l^f considered, " the peSls of the s^afS

» Abbott, Merchml Ship (UthA 1,678.
uinounrary.

i g. B^M°' ""^ ^ ^"' "'' ^"^ '• '»'-'' 2"*'»' .'».>,.», r,... il899]

Af^,. m. 7 A, to pepl, of tho ». Abbott, Moihmt Ship. (litPri.,, 608.
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except in the few instances in which the reason differs,—^nor is the dis-

tinction always clear, between the dangers of either, and those arising

from the ' acts of God or the public enemies.' " *

Some American cases have gone further and assumed an identity

between an " act of God " and dangers of the sea," as, for example,

Crosby v. Fitck,^ where the Court sajrs :
" The act of God, inevitable acci-

dent, dangers of the sea, &c. , are expressions of very similar legal import,

and excuse a Iobs, whether they are repeated in a bill of lading or not."

This identification is not correct in English law. An " act of God "

is undoubtedly a peril of the seas, but a peril of the sea is by no means

an act of God. For example, a man rolled a rock into the channel of

a river whereon the first vessel that came along struck ; this was held

a " danger of the river," though certainly not the '* act of God."'

The importance of the distinction is seen in this, that where loss

occurs through the act of God it is immaterial whether there be a bill

of lading or not, since the shipowner is excused by the common law

;

on the other hand, if a loss occur through a peril of the sea the shipowner

is liable if he does not show some special contract of carriage ; of which

the most usual evidence is a bill of lading.

Foundering is the most obvious instance of loss by a peril of the sea ;
*

and proof of a ship having sailed from a given port, and never having

arrived at the announced port of her destination, with the existence

of a rumour at the port of departure that she has foundered, has been

held sufficient primd facie evidence of the fact.*

Shipwreck * is also a case of loss by a peril of the sea, and so are the

losses consequential upon it.' So are losses brought aboutby stranding,**

pirates,' a sunken rock, an iceberg, a swordfish,*' wreckers,** dangers

received in docking the ship in the course of the voyage,*' but not

otherwise.*'

The definition of peril of the sea given by Lopes, L.J., has been

approved
—" sea damage occurring at sea, and nobody's fault." **

t Jotici V. Filcher, 3 Stew. & F. (Ala.) 135, 170. The admirable and exhaustive

judgment of Ruffold, J., in this ciise should be referred to, 142-181.
a 12 Conn. 410,419. J'mA v. C'Aojmwhi, 2 Kelly (Ga.), 349,386. Nisbit, J's., judg-

ment if- net out in a not^. Story. Bailments (8th ed.), § 430.

3 Ckoutmux y Leech, 18 Po. St. 224. See per Cockbum, CJ^, Nugent v. Smith,

I C. P. U. 423 : and prr Lord Esher, M.R., Pandorf v. HamiUon, 17 Q. B. D. 675.

* Co. Pothier, d'AB*iirimre. noB. 110. 122.

s Koster v. Reed. 6 B. * 0. lU ; Park, Marine Insurances (8th ed.), vol. i. 147.

e Aa to whom goods wrecked belcMig, Via. Abr. Wreck. Beawes, Lex Mercatoria

(6tbed.),vol.i 236-240.
7 Dent V. Smith, L. R. 4 Q. B. 414 : The " Norway," R * L. (Adm.) 404 ; 3 Moo.

P. C. a (N. 8.) 245.
3 In order to cooftitute a stranding the ship must be stationary, " so that the ship

may- pro tempore, be considered a.^ wrecked "
; MeDou^ v. Royal Exchange Aamr-

anee, 4 M. & S. 503 ; if she get» off again, however much she is injured, she is not

stranded : Barman v. Fa^cr, 3 Camp. 429 ; 3 Kent, Comm. 323. See further, FleUher

V /w/iw, 2 B. & Aid. 315 ; PhiUiju v. ftiritr, 5 B. & Aid. 161 ; Canuti^a v. Sydr-

botham, 4 M. ft S. 77 : all cited and considered in Lord Herschell'a opinion in Thames

and Meracy Mnri^.e Irtauranre Co. v. Hamilton, Frafier A Co., 12 App. Cas. 4It.'>-7.

Corcoran v. Ourne^, I E. ft B. 456, and Dn Mattoa v. Saunderg. L. B. 7 0. P. 670, miiy

also be referred to, bothcitod in Letchfordv. Oldham, 5 Q. B. U. iW8, where thedefini-

tion of " stranding " in WelU v, Ilopwcod, 3 B. ft Ad. 20, and Kingsford v. Marskali,

8 Bioft- ^^' i« adoptiil.

8 fwtertHf/v.BorWfy, Style (KB.) 132; Boll. Ahr. ParoUa. (CtExpositioD. pi. 10.

Mutinous wizure by paasengerB has been held piracy, Patmer v. Noffhr, 10 Ex. 382.

See also per Loni Ki-nyuii, V.J., Sfjibilt v. Luahington, 4 T. E. 783; Kleinwort v.

Shepard, 1 E. ft E. 447 ; and I.*rd Blackburn'* remark**, Citn/ v. Burr, 8 App. Cas. 402.

Ante, 882. *" Arguendo in Hamilton v. Pandorf, 12 App. Caa. 522.

It BondreU v. Hentigg, Hi^t (N. P.) 149. » Lav ie v. IMmqiae. 16 1' ft W. 746.

i> PhOUpa V. Barber, 6 B. ft Aid. 161. u Pandorf v. tiathitton, 16 g. B. D. 635.
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The case m which thia was said—//a»nfton v. Pandurl '—is valuahl. » „
.. smhng tbo often litigated point whether damardone hytHVp^T ''

shipboarfconBtitutes a peril of the sea. In the earlier cases likeLavcromw Drnry ' and lla,j v. Wheekr,' daniago done by rats to ia goWM not he d to eonstitute a peril of the sea housing the sh powner

T^Z 'Jt 1'
v'"«

.
'»«'»»•''«» V. Pa„dor/ rats gnawed /ClZ

J^r ''™r'*'P»:t''"'^'"'""'*°"'''""'«'»'»oar|oof rice without
neglect or default of the shipowners or their servants The House of

of the sea for which the shipowner was not liable
"

to be'' t^fnt"„,''^^*T
'"' '"' *¥ '""" •'"<'' ""» pointed out i>i..,„,.ii„„to be, tliat 111 them the damage was done to the cargo by rats in a l-'««-"

manner indistlngmshable whether in a warehouse or by sea • while if-'i^""
'•

in the present case the damage would not have happened oxcepi at Z» th°e"S;
;.',"'

so that it was brought within the definition of Loiies, L J " In a sea
'»'-

transit, not attllbutable to the fault of anybody, is in my opinion I•danger or accident of the seas,' intended to come within the exceptLand exonerating the shipowner." *
*>.epi.iou.

In connection with Hamilton v. Pandorf must be noticed Thama Thame a^andMer,eyMar,ne Insurance Co. v. HamiUon.' also in the Hou^e^ «''"«
Lords and in which judgment was delivered on the same dav While ?'""'

of rst^r*'"'
'"• *'"'

'""rr
"

".' prp'"* ™'" "'<> th^ »^"m™ ''2'"»"^i'°-

h ,™f tT '"
T:, T""?'' *''° '"''PP*?^ o' » ™'™ the pnmp

burst. This was contended to be a loss from a peril of the sea
; sinM

It was necessary to fill tne boiler to enable the ship t« pro«=cite hwvoyage. The reply was that the accident had nothing to do with thesea as it mi.ht have happened anywhere. " Sea perils or the like,"
said the Lora Chancrflor^' re erring with disapprov^ to the contra;?
effect of a then recent decision of the Court of Appeal,' " becoiS
enlarged into perils whose only connection with the iea is that thev

fri-u"^
machinery which gives motive power to ships." "

I cannotthink that such casualties were in the contemplation of the parties whenusmg the old familiar words of this poUcy "Lperils of the sea and aSother penis. 4c "I think the subject-matter, marine risks, Iimi<«

f'miSXra'n!!;;.???"*'
-'<>'• I think the genus

'
perils of the sea."

' 12 App. Cm. Sli, 1 The Btdoum, [1894] P. I

, / * "i^'-. '88v«PF»''«<l 12 App. C«,. 523. See per Lori Hul.burv, C le roferrin,10 LaceroM 1. Drury la reported in 22 L.J. Ei 2
'""•'!, v-.. ".c, celerring

wtllr t„ «>„ kSn I
'" ^r "'^'"VK". [180U P. 152, mi^hief tro2 the iia™ of

:T.:i:^i^'i,t:iX!^
" "" "'"""° ' °»"'"""' »- •»'' « i-" »' *«»•

« 12 App. C«". 484. « ie 401

. crew l^ing Ukek .,, a J^^nil^^liXl^,. 5,i'^I j b'*T(VbT™ ."l,"'

..» not been nsnotionej by8ubse^„e„t „,„, "
, Th,: Xanlho," 12 App. C.°" 309°

;

irotn w
by d.m|.ge from ,„, T*. •/„,,»," L. K. 3A.4K. 430 ; bV'd.i'.i;'^^";.^!"!,;

rniaam, 1* K. 3 P. C. 594 1 by barratry, TJe • (?*««.<,.•• L E. 4 A. 4 E. ««.



lots NBOLIUENCE IN LAW.
QoMtloit
whether %
loeeby
collUioil ia «
peril of the

Fnitlt or

neffligrnre

not in the
carrier ahip,

but in the
other Teaae).

Chartered
MtrtantUe

. Nilher.

land* indii'

Steam Navi.
gation Co,

[book V

CoMiderable controveniy haa existed whether a loss by collisionu a pen! of the soa " within the exception in a bill of ladine that
excuses the shipowner.

Parsons' states the law as follows : "When the cargo ia lost or
damaged by a collision between the carrier vessel and another the
iMbihty of the carrier depends upon the nature of the collision ' and
aho upon the obligation he has assumed. A collision may be caused
by the fault of neither ship, thiit is, by inevitable accident ; by the
fault of the carrier ship, by the fault of the other ship, and by the
fault of both. If neither vessel is in fault, the collision is clearly a
peril of the seas,' and und t some circumstances may clearly be an act of
God. If the earner vessel is in fault, she is clearly liable. If the other
vessel IS entirely in fault, the loss is not an act of God, but is a peril of
the seas, and the liability of the carrier depends in such a case upon
the obligation he has assumed." '

Of the cases put, those where theic is no negligence, and where there
IS negligence of the carrying ship, are uriisputed. With regard to the
third—where there is fault or negligence in the other vessel—Brett L J
in Chartered Mercantik Bank of India v. Netherhnda India Steam
Namjalwn Co.* talang a view different from that of Parsons in the

_. .
passage just set out, expressed the opinion that if a collision was caused

Bant of India without any fanlt on the part of the carrying ship, but by reason of
' *"*" ^ '° '''

"""i*!™."' " ™'!j<'"-" ««,^ Jldlj^d V. «W Uaa .%„» PachtCo.,
I J? i ;.J .

•'"""" J"*'" ' iiwrjo^ aid Orral Weatent Steam Co., L. R
» Q. B. 6M. and Stemman * Co. v. Angier Line, I1S911 1 Q. B. Oil); 3 Kent Comm
303; Abbott, Merchant Ship. (14tK Jf), IKM. AMe.m\.' \a to 1». by " tapj^r
nKTigation. wliore damage™ done to cargo by water co ri ,g into the Sold tlirowh
• port neg igentlylelt open.though the navigation ot the .'lip ,ra. not injured thereby
(Jmmtehael v. laverfocl SaUtiy StiWarrj'. it-e. Aeeoeinlion, 1 Q, B. D 242 Canad,',
Shitmng Co. v. Brttteh Shtpowner^ tMutuai Proteeting .i^weiiUion, 22 B D 727-
23 i). B. D. 342; The Ferro, im3\ P. 38; Abbott, .\!erch«nt Ship* (14th 'ed.) 962'
Damage by nea water from opening a wrong yaive » • . held a •• peril of the aea " in

Sf"'!"' '-.iX''^'^- f"-
""•Vtlion Co., ( 1002] 1 K. b. 2'JO ; Tlie Torhryan, [ 1903] p

194. -infc, 1025. Failure to case pipe, whereby w.. -r got among.t the ('urgo. w«« held
default in the nangat.on of the ihip." in ft'roy T. Pria: 1 189.1] A. C. 50. Damage

by a nvet worlung loose, whereby the cargr was damiii-d by sea water was held a
;• peril of the sea." in The Crminglon. [I891| P. 152. •'

I'eril ot the sea "'is discusscim lonideB v. Univereat Marine Ineurance Co., 14 C. B. N. 8. 259 : Thomseon v Wkil
"ore (1810), 3 Taunt. 227, Andereen v. Marten [WTli K. B. 248. LojToecasioned
by another ship running down the ship insured through gross negligence ia a loss bv
penl of the sea : Smith v. SroU, 4 Taunt. 12l>. Marine Insurance Act lllini

(6 Edw. VII. 0. 41), Sched. I.. Rule 7.

' hiZ °i ^fi'PP'"*' \?'- ' 259. Woodrop Sim; 2 Oaimn (Adm. Ca..) 83, 85; also
poet, 1079, Collisions on Water.

> Per Lord Kenyon, BtiUer v. Fieher, Peake -Add. Cas.) 183.
» Bay y. Kennedy, 4 1 Pa. St. .178 ; The Sleamioal Heto Jertev, Olcolt IV S Adm I

444, 448. " Collision or stranding is doubtless a • peril of the seas ' " Literpai
Steam Co. v. Phentx Inaumnee Co., 129 U. S. (22 Davis) 397, 438. Loss occasioned
by detention from ice is not a peril of the seas : Great Weelem fimranee Co. v Jordan
14 Can. S. C. B. 734. As to " all other perils "

: Cuffpn v. Biij/er (1816), 6 M. * S 4«1
'

DaMeon v. Btimoiuf (ISOS), L. B. 4 C. P. 117. " Bisks " is enuivjejt to " oerih
'

ifijsf (kU Mining Co. y. Hoade. 6 Com. Cas. 288. Jacob y. Oavitter, 18 Times L. B
402, is thi- ;»se of a for terrier insured for th J vovage to India for £160 " against all
risks, in. ititi, iig mortahty from any cause, jettison ;ind washing overboard, but walking
at Lahore. Punjab, to bo deemed a safe arrival. ' The dog on landing walked on thrc<-
le^. Defendant was, of course, held liable In the negligence cTnuso the word-
"in navigating the ship or otherwise" are general, not limiting the exemption U'
loss or damage arising in matters akin to n.ivigation : Baersetman y. Badeu ri89.ll
2 Q. B. 301. Paehmod y. Dnion-Oaelle Mai SS. Co., 20 Times L R. 5», is another
case of the loss of a dog, the words of the negligence clause excepting liability for loss
from any act. neglect, or default of the masler, officers, irew or any servant of the
shipowner " in providing, despatching and navigating the vessel or otherwise." Tin-
dog was lost through the negligence of the butcher when it was let loose for oxerci.-e
The shipowner wm hcM pmt«cted. 4 10 Q. B. D. 521 .'iSO
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Siram Niivi-

nation Co.

Case in the
Court of

Aiii>cu),

of their vessel, a conclusive defence ia proved ; since it is immaterial
whether there is no neglisence or negligence by a third person over
whom they have no control ; as in either event they have brought them-
selves within an excepted peril of the sea.'

Limitation in An important limitation to this is suggested bv Chartered Mercantile

^M^rlaMiU
^""^ ^^ '"''"' ^" A'e(Atfr?o«rf» India Steam Navigation Co.,^ where both

Ji^nkof'/ndin vessels colliding happened to be the property of the defendants. The
V. Nttker- action was by the owners of the cargo, who were held disentitled to
landi> India recover on the contract of carriage, as there was an exception against

the negligence of master or crew ; and the jury found that the loss was
partly due to such negligence. The plaintiffs also sued the defendants
in tort, aa the owners of the other ship, for the negligence of their
servants, the master and crew of ihat vessel, whereby the collision was
mainly occasioned. The Queen's Bench Division decided in favour of
the plaintiils, on the ground that defendants had not shown that the
loss was occasioned wholly by the neglect or default of their servants on
the carrying ship. This was held erroneous in the Court of Appeal ; it

then became necessary to consider the other point. The fact that both
ships were the property of the same owner was derided not to affect

the ordinary rule that a shipowner is liable for the negligence of the
master and crew of his ship^ {tho provisions in the bill of lading had
reference only to the carrying ship, and not generally to all ships and
crews of the defendants), and the law applicable to cases of collision on
the high seas is the maritime law as administered in Englaml, and not
the law of the flags.* Thus, whether the collision were withia the
realm or without the realm on the high seas, the defendants were
equally liable. But the bill of lading of the carrying ship provided
that the defendants were not to be liable for negligence of the master
or crew of that ship. Therefore they were relieved from that portion of
the loss attributable to the carrying vessel, by virtue of the exception.
By the rule of the Admiralty Court, preserved by the Judicature Act,
1873,* however, where both ships are in fault, each ship becomes

1 See per Lord Bramwell, 12 App. Cu. 513. ,

3 ]0 (j. B. D. 521. 3 The MUan, Luah. 388.
* The JohannFriedrifh. I W.Roh.{Adm.) 35; The Leon, H P. V. US. TheprindjiIiM

BOTcrning in Courtw of Admiralty in dealing with maritime causes arising between
foreigners and others oa the high seax, are elaborately cotuidered in T/M&^enirinf/,
1 14 U. S. (7 Davis) 355. The contlmiona arrived at are :

1. Any Court of Admimlty which first obtains jurisdiction of the rescued fT
oHeniling ship at tho solicitation in justice of the meritorious or injunit
iiartics may inquire into the case though both whips arc fon-ignen.

2. The Court should not do so where the ships are governed by the laws of tlm
country to which the parties belong and there is no difficulty in resorting to
those Courts, or where they have agreed to resort to no other tribunals.

3. In thn cases last mentioned Courts of Admiralty will not decline jurisdictinti
because they do not possess it, but from motives of tonvenionce or intti-
national comity they will use a discretion whether to exercise jurisdiction
or not.

4. Where the question in dispute is one communis juris, the strong preaumptiun
in in favour of the exercise of jurisdiction.

6. The law applicable between parties or ships of different nationalities, is tlif

general maritime law aa understood and administered in the Courts of tlii!

country in which the litigation is prosecuted, subject to this, that there is ri'i

liability for following the sailing rules of one's own government. The gener,il
sailing regiUationi are oreaumed to bind unless the coatrary appears.

8. If the maritime law of ooth nations is the same with respect to any matter of

liability or obligation, such law if shown to the Court diould be followed
in that m^itter in respect of which they so agree, though it differ from tho
maritime law aa und.rstood in the country of the forum

See The Queen v. Judge of City of London Court. [1892] 1 Q. B. 873.
» 36 4 37 Vict. c. 66, a. 25, sub-s. a
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Effect bf

payment of
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Ocraaioned
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the niMter
or crew.

Biukr.
RogalEx-
rhangt Attur-
an ft- To,

peril uf the luii, tbe uiiUerwritera bIhiuIiI defemi tliuiuHulveii accurdiiigly

and decline tu pay for the luis. If, uii the uthtT hand, the insurance

is a contract tu indemnify aguinnt the roiiMMiuences oE the negligent

navigation of any other tihip uf the inHured, it would be little short of

an absurdity that thw underwriters Hhould, in the first place, in-

demnify the insured for the coiisec|uenceB of that negligent navigation

according to their contract, and immediately afterwards recover the

amount back from the insured as damages occasioned by this negligent

navigation."

The effect of payment of a total loss by the insurer may be stated

to bo that of working an equitable assignment to the insurer both of

the pro|>erty and also of all remedies which the insured has against

the earner ror the recovery of it3 value.'

In insurance cases it was for a long time matter of dispute whether a

loss occasioned by the negligence of the master or crew discharged the

insurers. The liability has now been decided to attach both here and
in America, though the decisions are not al^gether uniform.' In

England the point was settled by Busk v. Royal Exchange Assurance

Co.,* upon the general ground that causa proxima non remota spe<iatur ;

so that a loss whose proximate cause is one of the enumerated risks

in the policy is chargeable to the underwriters, although the remote

cause is traceable to the negligence of the master and mariners. In

that case the risk of barratry * was also assumed by the underwriters
;

but the judgment of the Court went on the general principle, which was,

in a later case, thus formulated by Bayley, J. :
^ " Underwriters are

liable for a loss, the proximate cause of which is one of the enumerated
risks, though the remote cause may be traced to the negligence of the

master and mariners."

Negligent navigation uf a ship, therefore, by a person not the assured

affords no defence to an action on a policy of marine insurance against

perils of the sea ; for the peril is no less a peril uf the sea because it is

induced by negligent navigation. In jure non remota causa sed proximn

spectatur. But this left open the question, the negligent navigator i.s

also part owner ? " Negligent navigation has never betfi held to bt-

equivalent to ' dolus ' or the misconduct which is spokeii of by Lord

Campbell in Thompson v. Hopper ; • nor is it the negligence referred tci

by Lord EUenburough in Bell v. Carstairs, the case of insurance against

capture." ' " The risk undertaken by an underwriter upun a pnlicy

1 M<jbil€ and Monlyoinery ny. Co. v. ./"rey. Ill U. S. (4 Davis) 584.

3 lituk V. Koyal Excliaruje AataTuncr ^o., 2 B. & Aid. 73 ; [wr Parku, B., Dixon v.

Rnditr, 5 M. k W. 414 ; per Tindal. C.J.. «.«. 8 M. * W. 898. The American raso

nre found in 3 Kent, L'omm. 3u3-:X)l. The wordit " direct Ionh or damage by lin'.

'

in a policy, urc pointed out in California ln«uranee Co. v. Union Compresa Co., 1:1.1

U. 8. (2tt DaTia) 413, to mean "loss or damage occurring directly from tire as lin-

dcHtroying aKoncy, in contradistinction to the romotcneHa of fire aa Huch agemy."
" B«moteneHii of agency is the exploitioo of guniK>wder, gaae»), or chemical§, caused by

fire; the explosion of i^team boilcrn ; the dcHtruction of buildings to prevent tin-

B|)read of fire, or their dei^tructiou through tbe falling of burning wallti ; and ho fortli.
'

As to when a ship is " burnt," The Uknlii-et, tl8»3J V. 164 : [ISW] P. 48. In Gt>r<h;>

V. kimmington, 1 Camp. 123, the captain burnt the ship to prevent her from falling

into the hands of the enemy. This was hold a loss by tire within the meaning <>f -i

jtoliity of insurance.
3 2 B. & Aid. 80 ; the priDciplo wan afHrmed in W<Uker v. Maitland, 5 B. &. .VM.

!-l. and iti Biskvp V. PmUund. " B. &C. 219. 3 Krul, Cu,ru». 300.

4 8ee poat, 1070. » Biak<yp v. Pentland, 7 B. & C. 323.

« 6 e. ft B. 037.

1 14 East, 374. Trindrr. A nderaon and Co. v. Thamta and Meraey Marine Inmnmrt
Co., [1898] 2 Q.B. 114, 123.
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covering periln of the aca is that, if the subject-matter insnred is Inet
or dama(i|c<l immediately by a peril of the sea, he will be responsible,
and, in my jndfiment, it matters not if the loss or damage is remotely
caused by the negligent navigation of the captain or irew, or of the
assured himself, aluayt aumminri that Ihr hm it not i^muiontd 61/ Ike
wilful act 0/ Ihr attured. In this lost case the maxim above referred
to, cnuia prnximn non mmta fpeetatur, does not apply for the reasons
pointed out by Loril Campbell in Thompton v. Hojipfr ' for there not
only does the maxim contravene tlie principles of^msurancc law and
the manifest intentions of the parties, but is qualifte<l by another
legal maxim, Dnlm rircuitu non pnrifatur." '

The same principle was emphasised, though in different circum- l-i,t v.
stances, in the ease nl Pink v. Fleming,' whore perishable goo<ls were eirmii^.

insured by a marine [tolicy against damage consequent on collision. The
ship in which they were insured was injured by a collision, rendering it
nccessory to put into port tor repairs, the execution of which necessitated
the unloading a porrion of the goods. When the repairs were com-
pleted the goods were re-shipped, and the ship continued her journey.
On arriving at her destination the goods were found to bo damaged bv
handling. The insured brought an action on the policy in respect of
this, but were held disentitled to recover ; Lord Esher, M.R., in the Di.iinrtion
Court of Appeal, pointing out * the distinction between cases of marine P"int«l out

insurance and those of other liabilities :
" In the case of an action for y'l.'^'i ndamages on an ordinary contract, the defendant may be liable for "'

damage of which the breach is an efficient cause or cama caiuam ;
bat in eases of mfirine insurance o.ily the ratutn proxitna can be
regarded." '.

. .
" According to the law of marine insurance, the last

cause only must be looked to and the others rejected, although the
result would not have been produced without them. Here there was
such a succession of causes. First, there was the collision. Without
that, no doubt, the loss would not have happened. But would such
loss have resulted from the collision alone 1 Is it the natural result of
a collision that the ship should be taken into a port for repairs, and
lliat the cargo should be removed for the purposes of the repairs, and
that, the cargo being of a kind that mu-st be injured by handling, it

should be injured in such removal ? A collision might happen without
any of these consequences." . . . "To connect the loss with any peril
monrioned in the policy, the plaintiffs must go back two steps, and
that, accoiding to English law, the^ are not entitled to do."

' To constitute a total loss within the meaning of a policy of marine Tutul li>««.

insurance, it is not neci-ssary that a ship should be actually annihilated
or destroyed ; it may. as in the case of capture and sale upon con-
d -rmation, remain in its original state and condition ; it may be
ca|,able of being repaired if damaged; it maybe actually repaired by
tlic purchaser, or it may not even require repairs. If it is lost to the
owner by an adverse valid and legal transfer of his right of property
and possession to a purchaser by a sale under a decree of a Court of

' (! K. * B. 947.
^ Pit Smith, L.J.. Trinder, Andcrsanand Vo. T. Tkomrxand

0. Ll*««]
"" Merufy Marint Jtuuranc

r< Q. B. D. am. whi,.|i i> <i:»ii,9„i.hi«i i>,

ii^fil L'K. u. (mr,.

' Lr. 397. (/rr. i;nfi .i^i. fo. v .Viiritim

. ,1.- -Scft/Q?* Brotksr

[iirai J K. B. «.-,7i
^M'joHntiamd Co. v. Lau, IntfetmeHt and Ituuranee C'orpof(i(»(*»,' [ISStsj 2 Q, li. «2fi.
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oompetont jariadiotion in conMquenre of m peril inaund agftinik, it iiM much totol loM u if it umI l>«en totally annihilat«d.'**
Notirre may here be taken of a di«tinrlion often urged aa the baaii

of argument l>etween the interpretation of exceptiona in a policy
o' inaurance and in a bill of lading. Tho former m an absolute con-

<"!*'«»• 'n t'wt to indemnify fi>r Ium by any of the iwrilii insured asainst ; the

iI?Mm" iind
*•***' " ^^ ''"7' *'*^ roBRonable care, unleH prevented by excepted

DisUnetlon
bvtwiTii th:

lnterprr>U-

tion of tho
«ioei

imunm
in • bill of

iMlinf.

Woodlrur.
Miek'U.

perils. In an action uw the former, then, " it is only nerosMry to s^„
whether the Iocs comes within the terms of the contract, and is caused
by " any peril insured against ; while in an action on the latter, "

if

the goods are not carried with reasonable care, and are consequently
lost by perils of the sea, it becoTues necessary to reconcile the two parts
of the instrument, and this is ihme by holding that, if the losn through
{Miils of the sea is caused by the previous default of the shipowner,
le is liable for this breach of his covenant." '

In Woodley v. Mickell the Court of Appeal acted on the principle
1 Conrnan t. WtM, 13 Anp. Cw. I6l>, oitini MvUrU.r. Shfditn. 13 RmI, 30i;

fl Edw. VII c 41, u. (11-63. »nd noti', Oinlmcn". MHrinr Innurance Art, 19041, 1(17. Th«
liw of iMndoument U diiicuwMl liy Lord Abinacr, delivering the jiidtiment of tlif
Exch»(liMr Chamber, in Ronx x. Snlr-nHor, 3 Bin(f. N. C 278 j Firming y. Smith, I H. L. V.
ftl3 J psr Lord C«mpb«)l, m to noiwtructive total Icmm, l.r. 010. " A ooiwtruotiTe total
lo« in iiuunnoeUw in thntwiiirh entitles the inmiredtoolaim ihn wliole nmoiint of the
inMirance, on RlTinR due notice of abandonment " : Wt^ttern AMurnnet Co of Toronto r
PnoU, [I903J 1 K. B. 3«S[ SailinifS. " Bhirmorc" Co. t. MnrrMif, [IStWl A. V 093;
itankin r. Putter, L. R 6 H. L. 83, 121. 127. 12a. The Inw of abandonment ii, Hyi
Lindley. ,1., Pitman v. Vnivfrsal Marine Inturante Co., i> Q. B. D. 106. elaborately
e«aminwlin/'fr/ev. J/rrfAan(«'/(i«<raiier(^'o.. 3MiMon(U. R. Ciro. Ct.)27. Tbeehiefof
the earlier Englinh rases are OoMrAYUkera, 2fiurr. (W3; HamUkm t. Mende*. t Burr
•*'*i ^^*f FteteJter, 1 Doug. 231. la American Inturanee Co. r. Ogien, 20 Wend.
(«. Y.) 287, it wfti held that if ground for abandonment is the result of culpable oesliaenre
or want of duedillgenceon tho part of the owner or his agent, the insurer is not liable,
and if there was a want of ordinary prudence in the owner in fiimishing funda or
credit to the master to enable him to make the neoessarj repaim, and tbe maater was
without funds arnilable, an abandonment cannot bo made a« for a construetiTe or
tw-hnloal total loss. 3 Kent, Comm. 322. On abandonment either of ressel or cargo
tbe master becomes the agent of the insurer, and the insurnd is not bound bj his sub-
sequent acts unless he adopU them : 3 Phillips Ins. ^^ 1707 e* wff. It is the maater'H
duty to act with good faith and care and diligence ifor the protection of the propertym the Intereiti of whomever it may concern. Ho m^iy soil tbe ship in rase of necessity

:

e.g., when tho ship is where it is impouible to repair her or to repair her except at n
rate exceeding her value; or when he is without money and the means of raising'
money; Some^ v. Sugrue.i C. A P. 270. .^ato, 1034 and 1037. In thecaseof captun
both master and mariners are bound, if neutral, to remain and assert the claim till

condemnation or till n^overy is hopeless : AfarahaU v. Union Inturanee Co., 2 Wash
jU. S. Circ, 0(.) 4«2 ; The Saratoga. 2 (lall. (U. H. C'irc. Ct.) 164 If the abandonment
bo acopptod, the underwriter bcrumes owner for tho voyage, and is liable for tlic
seamen' s wages and entitled to the freight SHbacnucntly earned : Hammond v. EMfr
Fire and Marine InMtmnee Co., 4 Mason (U. 8. Giro. Ct.) 196. I^rd Cami>lK>ir-
doctnuein Knight v. Kaith, 1&(^ B. 640, that notioeof abandonment must be given in nit
cawH except in cases of total loss, was rejected by the House of Ixjrds in Rankin v. Potter.
Ii. R. H. U 83, 106, in favour of Lord Abinger s view in Roux v. Saltxidor, 3 Bing. N. (',

266, that notice of abandonment is not in all cases necessary, even though the subject-
matter insured remains in apeeie. The true rule is that no abandonment is necessary.
and no notice required where there i^ nothing to abandon, when there is nothing i')

pass to or be of value to the underwriter. Thus, on a policy on freight there nood h-
no abandonment of freight, and no notice of abandonment is required whore the ehiji
is damaged to such an extent, or under such ciroumstnnces, as would authorise nn
abandonment of the ship on a policy on tho ship, and whore there is no cargo on i)OA!il

the ship, or if on board, where none is saved with tho chance of its being forwanlnl
in a aubsUtuted ship. The requirement <rf notice of abandonment is confined to
those cases where the underwriters could take some productive step if they had notii
In KnUenbach v. Maekenne (1878). 8 G P. 1>. 467, the more stringent rule in the cn^p
of iiistiMiuiu uii a ship (not upon freight) is noticed. Trinder, Awierion and Vo. v.

Thameji and Meraof Marine Ineuranet Co,. [ 1898J 2 Q. R 114
2 IVr Wiij.,, J., OriU V. OenenU Iron Screw CoUitr Co.. L. a I C. P. 611, 612,
' 11 Q. B. D. 47,
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thit, wh«n peril! of tha m* an excepted in bill ot Uding, the Pourt
to go behiml the eaiua proiima and look st what in the real or elBii

are

lent, , r • ~ — - "•—V •" buu tviai wi villi. iTJllIt

caUM 01 thr> Inm; and then eame to th«> conclusion that, negliucnce being
involved, t he plaintlB. were entitlcl to recover. In 7l,f •• Xanlho." Oi.mi,., otImM HcnKhcIl diMent. from this view : ' "If that which inimndiately ""'
caueed the loea waa a peril of the sea, it matter, not how it was induced tZ"'^"

'°

Ithat IS, in the case of a marine policy |. even if it were by the nealioence • Xmulu -

of those navigating the veMel, It is equally clear that in the case of
a bill of lading you may sometimes look behind the immediate cause,
ami the shipowneris not protected bv the exception of perils of the
sea Ml every case in whii h ho would Iw entitlei' to recover on his
policy on the ground that there has been a loss oy such perils. But
I do not think that this difference arises from the words '

perils of the
sea having a different meaning in the two instruments, but from the
context or general scope and purpose of the contract of carriage
excluding in certain cases the operation of the exception. It would,
in my opinion, be very objectionable, unless well-settled authority
compelled it, to give a different meaning to the sumo words occurring
in two raantirae instruments."

In the course of the same opinion liord Herschell " said :
" Much

argument was addressed to your Lordships on the question, whether
when the plaintiffs had proved that the goo<ls had not been delivered,
thus throwing the oniu on the defendants of excusing their non.'
delivery, proof by them that the vessel had been sunk in a collision
would be sufficient to shift the oniM and render it incumbent on the
plaintiffs to establish that the collision waa due to the defendants'
ncgligenc or whether the defendants, to bring themselves within the
exception, must show that the loss was not due to a cause induced by
their own negligence. I do not think that this point is now before your
Lordship* for decision." The learne<I Lord then intimated that the
inclination of his opinion would have been to hold that to bring them-
selves within an exception of a peril of the sea the defendants must
show that the cause inducing the loss wa,' not one arising from
their negligence. This waa made the ground or the argument in The
fllendanoch,' but waa not accepted by the Court there, who held "that
if the loss apparently falls within t ho exception, the bunion of showing
that the shipowner is not oiititle<l to the benefit of the exception on
the grnimd of negligence ia upon the person so contending." '

In the United States the law is settled in almost identical terms. L
It IS there laid down that " a policy of insurance ogainst perils of the "'

seas covers a loss by stranding or collision, although arising from the
"

negligence of the master, or crew, because the insurer assumes to
"

mdemnify the assured against losses from particular perils, and the
uasured does not warrant that his servants shall use due care to avoid
them."" On the other hand, it is held that the ordinary contract of a

' 12App. (!a«. ,^10; Trtn/ffr, Andrrmn and Co. T. Thama ami Mcriry Slariiit
;«..,™,_tV.[18ll(lJ2Q.B.lU. 1211; The SouliafiU. Itmi] P. 32U.

rpon!
mt'». V.

iii> /riaur

nrr. Co.

'L.c.r,t2 s [18M1 I". 220. * ter Lord E.h(r. M.B., (.e. 232.
5 LwerfmdStmmCo.v. PlKnix fiuntraneeCa.,l!ta V. S. (22 Davis) 307. 438. rited

'itid adoptwi Hirhrlieu S'ai'igatiim Cn. v. Ih^Uin laauranee Co., 13*1 U. S, (211 Diiviii} 421.
It IS coni-liwively Mttled, in this coiuitrv and ia Enaluid, that a policy of insurance,

l^ikcn out by the owner of a ship or Eooda, coY^n a loa- hv piHI* of the- a."-t nr .-itlH-T
|i Tils insured against, although occasioned by the neglifjence of the master or crew or
','.""; J??™"" 'mplfyeJ hy himself "

: Pkrnijc Inmrance Co. y. Erie Tmitsporialion

•'iVi, I ,«?-J'" "*"''•' "^ '2'' Cali/onia /wurantc Co. v. Vnioi, Compru, Co.,
I J3 U. S. (20 Davis) 387.

'
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^jrillJl^n'r"
" "'I'"*""" "> "« <""• «« »i«d .kill in n.vi..ting

i.rri.r f ,Cr, ; M "f " """' •'""'"''^ I*"'" •'"« ""t ««™«' th.

5tm.™
"•• iK"t>on or ex.mnt him from lUlality for lo« ord.mw from one of thow perili to wtich the negliRenc. ,,f him«lf orhi. .t.rv.„., h.. contributed.' But in the ..m. (ourt it w«X d^

bu'r i.r„ j.yr' ".k""'*'^ r"""'
•"""" »' '»» "I-"' i- a 'oils:

w^n I i " "" •'"" '""""' '" »'""' ">»• ""> '«» i' not thrmiKh

Tan L'^^\T "T '", ""!»"'?" in • "•« -here .urh w.nt ofZ
•tciUcnt, the other nrcum.t.nce- the Koing .t full .i»«l-r«iM. ..tronger counter nre-umption ; .nd in the raw i„ queZn tMH.'even more undou\,t«lly the cm, ,i„ee going .t ,Zd n . f™ w«
• ontrory to 8 ntatutory regulation.'

ftwii in » log wai

,.,ml!.L^„?,'''r
"?*';''"" 'I'^''n«,«te<l into epeei,) .ontract. for the

."''-?"",' '"^*'" '7 "" » •«»'"•» liability for lo« by fire. A fire

toriot'd'^i™..'"'''
"* "'""• '""«• "" ""'""^' ""™ ' '• "'«~"i:;

In bill of lading or a oharter.|>arty, the exception againit low bv

for which he .hipowner i. re.pon.ible; .inc. an undertaking Brthe.hipowner » .mpired that th. ia»ter and the crew "hall "iordCv
.n"Th.tZ'r^h'Lt'""'T»'*''«?«^'* ".however the

3

Znllr 1 .f "y*" negVnce, tie burden of proof will be on the

nrST. !•" f. ^ 'a^" ol th. ca«them«,lve. .hift the burden of

awav'wfth"th7.hi„^" kV ^'^"^ r '!.!"" '•»"«"'"' *" «" ™"»i"f!

kLve^ or cri^iT'l
•»" " ™«'P«''=»di>>« " ^very .pecie. of frau-T

S .k ITl- \ Ignorance or mere negligence i. not .uffi-cent
;
there mu.t be fraud,' or at le»,t wilful miwonduct.'

J he caM. of loa. or damag. occaaioned
C') By the King's enemies,
(li) By pirates or robbers,

have already been considered."

> S™ 1211 U.S. (22 D«Tii) 438.

'
Jwt'siB*"

*'"'^"" ^''- ' *»to. I,^ra^ Co.,m V. S. (21) U.vi.) 408.

-nd'/jo '.l"",'",";,?;,"" Itj'Tr "" "'"' '^•"^'l' "' «Ed,. VII., . 41

(l«h S) il. vi"Ab, B.™ L"''r''""n*'"'5
<""' «'•>• »" ^ ' Kmt. 'c^™

o.„cr' S'TariSrtV J3 '?^;,f,w*'^''''™e 'i,'
°'^"«""-» " "-' -''I-

.«d„„..„Vh2s:-s^X,X'8A7pX'r9S.''^s'5r£r''°'""-
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or t?.'rj''r
"' "',-P«'.™" I"" rclrnnc to ^n,l,argoo,,' or l,l,«.k«l,..

Pir ' 1, ''",:"Ti 7' '"',"•"•""' ^ •'"•<l"m.„ i,.vo.,L,„„fi»n«. It Horn not inrliiilp on inarv <• v iirn.<>iw" nnr tli.. .»• '

iJ^::sc: {!:;i''"•''^?''=''--'^^--

jncoun ..ring a i-ril .„.b «m in ,h«t .»«. : wlirrV tli.. v„™i
l«n .loH»r«l. „,„l H..v,.r,l Cl.in™. ,hi,« of w.,r w.-r. in tl,. ,,|,

,

(lilhcult.™ m whiih thu nu.Ht,.r nmy („. i„volv*.l. nl „l
• ' .

•ea»on, the opportunity un.l nwan. at hand, th.. inl,.r...t. „f .„ ,.r

CT,rr;::c::''„;"„"'" -^'Tr '"'"""' -i^ht"" ".''.;:aeuy i(,r the Mkit of the part o( the lariro n iwril in ihort ail , ,

sttrao't:;':?
"""• -"'"'• ^"»/''"" .'n^nveitri i:.

or appurtonanros, have already been .ufficiently dealt with."
^

KnMv.Kji, ar.B.m: Aub,rl,.(!m,.3il.lm m

IOC. r. IS». • •
"'"''"'«i). "»itinr.l in (hcj Ei. (*. 1» K.

! "&",' ^^^''r*
""''•'•">'''-*-''"'»''»'«""" Co.. 1.11 .-,g B 500

i. .r„,^'T;':; .: ,v:\7.::;;;;:i'r '" "'r ^•'''"« ••''™

-'«. H.;i23: [ISM] IW. B. 174.
' *»"*» «»"r>» JVi/nrte Co.. [IIIII3|

> {i"!f"X''^"'r'™' ""''"'"'"''•"'"• •'"'"'"•A/n Co 231 TIVSio.i^ SfiAtH Y. Lunhimton 4T R 7M^ k..* I
"7 //^"••^'*^ ^- (N. N.)251.

ihi. lo.. laii- .iih?„ .:?p,u4 hy S,', '• ••
"*s,.:"h wT""; ^'; ""'";, ' "•'"'' ""

r"...,.,ir of . ho.tno mh„rgo lx,mriJ1 Bn;i.^hinr" C rr./r'''J '^^^

"
\!^", q'k°S-'

'^"- '• •''"*'"* * '»• [18001 2 Q. R. ;!o,j
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(9) ColIiBion is bo Urge a subject that it will require a chapter to
itaeU.*

(10) The case of stranding has been already considered.'
IjiBtly, the law is now thoroughly settled that the exception in a

bin of lading only exempts the shipowner from the liability of a common
carrier, and not from the want of reasonable skill, diligence, and care.
" This," says Willes, J.,' " is settled, so far as the repairs of the ship are
concerned, by the judgment of Lord Wensleydale in Worms v. Storey ;

*

as to her navigation, by a series of authorities collected in OriU v.
General Iron Screw Collier Co. ; ' and as to her management, so f;ir as
affects the case of the cargo itself, in Laurie v. Douglas ; • where the
Court (in a judgment unfortunately not reported at large) upheld a
ruling of Pollock, C.B., that the shipowner was only bound to take the
same care of the goods as a personwould of his own goods, viz., 'ordinary
and reasonable care.* These authorities, and the rear>oning upon which
they are founded, are conclusive to show that the exemption is from
liability for loss which could not have been avoided by reasonable care,
skill, and diligence, and that it is inapplicable to the case of a loss arising
from the want of such care, and the sacrifice of the cargo by reason
thereof."

The words " all other conditions as per charter " do not, on the
principles already enunciated, incorporate into a bill of lading the
exception of " stranding occasioned by the negligence of the master "

;

and a casualty which proper foresight and skill in the commanding
officer might have avoided

—

e.g., if a compass on an iron vessel was
not protected so as to travel correctly and an accident resulte i - .i not
to be considered an " accident of the sea."

'

The law we have been considering may be thus summarised : If

goods are lost or damaged while being carried by sea with the common
law liability of a common carrier, the common'carrier is liable in any
event, unless, that is, he brings himself within the common law ex-
ceptions of the act of God, or the king's enemies ; or to revert to the
expression of the old law, unless the loss was through some cause which
left the carrier no remedy over. If the contract of carriage is regulated
by a bill of lading the shipowner, by proving that the loss is within onv
of the perils excepted by his contract, will be discharged, though not
absolutely

; since it is within the rights of the plaintiff to prov^e thai
the shipowner was negligent. Thus, the attribution of loss to an
excepted peril will only exonerate from liability where there has been
no negligence ; or, if there has been negligence, then there must be ;i

clear exception to that effect to excuse ; while in cases outside tin'

exceptions the shipowner is liable even apart from negligence."

1 Post, 1079. a Anl€, 1000 nC 3 A'o/nra v. Henderson. L. R. 7 O. H 2:i(i

* 11 Ex. 430. ft L.R. 1C.P.600: L. B. 3 C. P. 470. 8 I5M. tW 740
' Bazin v. Sleatiuhip Co., 3 \V.ill. Jun. (U. S. Cin. Ct.) 2a!) ; JiichfUni,i-e. N»vl<ii>ti<>«

Co. T. BoMoH Marine Inmrancc Co., i:m U- S. (2ft D.ivio) 408 ; The KeMrd, P. I). IKJ,
Anir, 1025. Davis v. Oarrelt, 6 Bing. 716, approved llotfal Exchange Shipiih'-i

Co. -v. Dijon. 12App. Caa. 11, Ifl; and Sfmamunqa v. Slnmp,!} V. P. D.,perCockiiiirrt
C.J., 209. In The " Noncay." 3 Moo. P. C. C. (N. S.1 i!4.>. it wiw assumod that. ha<l tli^

Jiilot been m'gligcnt, the owner would !« liivbie ; but the decision whu, that the fn( t-*

lid not indisputably point to the ronriimifHi of ncglicenoc. In Vzrch v. Onirral Sti'im
Navigation Co., L. R. 3 C. P. 19, Willes, J., nays: " The linbilityof thodefcndantMfor
their negligence, notwithstanding the general words of the oxception in the bill -f
ItwlinB, han been fully gone into in many caxes which have been refemid to bvirivLoni,
and I will only add that the law ho laid down by our Courts in consistent with t -?vii».
of modem juriHt«, and will be found in nmnyof the maritime pode« of Europe. 'I'li

autijoriticB arc referred to in a note to Iho roiiort, luwl piububly i.y th« Jeurni-d juiiiT'
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The psneral rule of law prevails in this branch of law alio—it it j„d„t<.
lor the judge to say whether any facts have been established by '"•i"
evidence from which negligence may be reasonably inferred, but it is

»';';""' '"T
for the jury to say whether from these facts negligence ought to be Hgi'^n™
uiierr«a. j„i.y ,„

der-idp whoro
thnre is

DeUverif. ne(?ligenw

As to delivery—the rules of delivery after sea carriage are in the Diiivcrymam identical with those relating to delivery after land carriage ; so
that to the general considerations which have been already presented '

little need here be added.
'

Delivery must be according to the practice and custom usually
observed in any port or place of delivery—i.e., the goods are most
usually sent to the wharf with directions to the wharfinger not to part
with them until the freight and other charges are paid,' provided the
master be doubtful of payment ; since by parting with the possession
the master loses his lien for the freight.'

The master must in any event allow a reasonable time » for the M«.tcr-,
consignee to receive goods, and is not justified in putting them on the <ii"y.

quay as soon as he arrives.' The duty of making proper provision for
the dischar^ of cargo is usually bv custom on the consignee ;

' but
the master is bound to give up the goods to the holder of the bill of
lading if he presents it (for it is in the nature of a title-deed ') at a
reasonable time ;

• and is justified in delivering the goods to the first
person who presents a bill of lading (though three have been signed) if it
IS produced to him in good faith ; and he is not to embarrass himself by
considering what has become of the others.'" If he has any notice or

1 MrlropolOari Rp. Co. v. jMt»«, 3 App. Ctn. 197. 1 Ant,. SOS.

;<iM«..[i8!)2]2Q. B.5.1B. A. to tondition., tc, onlr, 892
"«» T.

« AbboH,Mercll«ntShii»(J5lhed.),247,(14thed.).S03. t Anir 834
* noviderv.GrnfTatSltttmNavigationCn.,SF &F no

Tn I. S^"L^ J*- y;,^-
^**'- C«»»"i»»o'» T.»i.nn, 3 C. P. D. 413; Fmter T. Kmop,

4 Q. B D. 299
;
Hici r. BodocoBoc*,. [1891] 2 Q. B. 02n. ron.idcred by Wright. J.. CaaUe'

'"'"*""'••>' <^»- ' ^'"•P'f». [1892] 1. y. R .14. whcrorh«rtCT.i)«rliM facommon u»o
•re divided into threo clasjos : 1st, <Ik>j« in which a limilnl tiino in proacribcd within
which the iinlo«dmg la to ho TOiiipU-tcd ; 2nd. those in which no time ii prencrihcd t
.Ird, thoiio in which time in 9jcd not directly but by rrfcn>ncc to the cintom o( the

P n n 1„ "*'; Wright, J.'s, judgment was reversed in the Ooiirl of Appeal, [ 18921
1 «. B. 854, on the ground that the case was gocemed bv PoMethmiile v. Fmland
.1 App. Laa. Ii99, that discharge must be with all n-asonable desiiatch in the circnin-
»Unce«. Und-r acharter.partyprovidingtordischargoat the usual l«rth««custom«ry,
trie obligation to nnlood does not commence till the ship is in the usual berth, with the
assent of the proper authorities ; and " customary " has reference to the course of
husmcss at the port : Oood v. ImM. [1892] 2 Q. B. 655, and ho. no reference to time.
TupmAI V. Balkur. 1. R. 8 C. P. 40 : Laethari v. FM, L. R. 10 Ei, 132, followed in
"«'"i>py- Balfour, [1892] I g. B. 507, and Oorrifncr v. MmffiH.iHr, 10 Rcttie. OM.
wliere the signification of the word " demurrage '"

is considered. See also liuUif. v
«am«o», 13 Kettle, 92: and Tlie Jardcm. [1892] P.35I, when- the words to beonn-
'^'riiedwere steamer to bp discharged as fast as she can deliver." Thf. I^te Shtppiwt
'„',' '; ''""''I' Carpnntlion, [I900] 2 tj. B. 038 : lluilhta v. «teti»irt, [1903] A. C. 389 i

^ac.4rjie. [1004]P. 154.
s PonttcAtmUf V. fnc/inif, 5 App. Cas. 599 ; .Bonnie v. Oatliffc, II CI. A F 45
hricheen v. fhrkwortk, 3 H. A N. tiol.

'• Per Lord Cairns, fflffa. Mittt i- (V v. A;,i»( onj ItVri tiulia Docha. 7 App. Cat. 598 ;' "-Iter V. Metferairtn, h. R. 4 H. L-, per Lord Westbury, 336. As to the unlimited
proposition stated in Fearon v. floierrs, I H. Bl. 364, see per fiaggallay, UJ., 6 Q. B. I>.
i"l.f. and in the House of Ijortls per Lord O'Hagan, 7 App. Cns linl. per Lord Blaek-
I'nii, GIO cl ecijij., per Lord I'ltsj^rald, lilo, who unite in condemning it.
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knowledge of the whereaboutn of the other partn of the bill of lading

he " must interplead, or deliver to the one who he thinks has the better

right at his peril if he is wrong." '

If the consignee or the holder of the bill of lading does not claim
delivery within a reasonable time, the master may land and warehouse
the goods in a statutable warehouse '^ at the expense of the owner.' The
general rule is that delivery at the wharf, in the absence of special

directions to the contrary, discharges the master.* There must,
notwithstanding, be a delivery at the wharf to some person authorised
to receive the goods, or due previous notice must be given to the
consignee of the time and place of delivery ; and the master cannot
discharge himself by leaving them exposed and unprotected there.

So, too, if the master gives a receipt for goods left on the quay
for shipping, they are as much at the risk of the ship as if actually put
on board. The master's responsibility continues till actual delivery or
some act equivalent to, or a substitute for delivery ; as if the consignee
has previously assumed charge of the gootls ; or has notice of the time
and place of delivery and the goods have been duly separated and
designated for his use.'' If there is loss through thr delay or default of

the consignee, the consignee is liable for the same.**

Where goods can neither be landed nor remain where they are, it

seems a legitimate extension of the implied agency of the master to hold
that, in the absence of all advices, he has authority to carry or send
them on to such other place as, m his judgmpnt, prudently exercised,

1 PerLordBInckburn, L.R. 7 App. Caw. U13.
a Menhiint Sliippina Act, 18y4 (67 & 58 Vict. c OO). hs. 4M. 4!W. Tlifso noctionM am

considered, Fume^t v. While, [1894J 1 Q. B. 483. revcrnwl in H. of L., [Ifi95] A. C. 40.
and are reproductions of us. 117 and 08 of 25 ft 20 Vit:t, o, 03, Where thcro is no
Buch warehouse, eee Morale Blanch v, Wilson, Ij. R. 8 C, P. 227. In thiscaMc theruli'
was aiflo Iiiid down that a plaintiff may recover agninBt a defendant, C0Rt» incurred
in defending an action in respect of matters o.h to which tht? defendant is under liability

to the plaintiff. " As a general rule," said Bovill, C.J., at 233, " he miiwt not rocklefialy

defend the action, and so heap upon the pcrwn eventually liable, unnecessnry expense.
But, on the other hand, if he places nil the facts before tho person whom he «eeKs to
charge, and that person declines to intervene, and leaves him to take his own course,
it surely must bo for the jury to say whether it was reasonable to defend, and whether
the defence was condwtcd in a reasonable m-inner " Thia had previously lieen hold in
WrooMV. //ntf. 7C. B. (\. S.)50:t; hut thiKciiHewnsnotreferrcii to. noria it nx liaxtnd^f
V. L. C. d: D. By. Co., L. R. 10 Kx. .1.1. in the Kxihcqucrv'hamlxr, where Mnrale Blanch
V. Wilton was disapjiroved (Lush, .1., dissenting). But in Uamnond <t- Co. v. Rksspj/,
20 Q. B. D. 79. tho two i<arlier cas4'» were discusncd. anil linxtndalc v. L. C. <t- />. Jiy. Co.
wtis distinguished and explained on tho ground that in the £x. Ch. the one point
discussed was whether tho defence in the action, the costs of which were the suojoct
of dispute, was reasonable ; and the Court dcfidixl it was not. 'JTiat being so, Iht-

cofits sued for could not be recovered. The proposition of law that was negiilivcil

in Baxcndalc^a case w;w, therefore, that eostj* of unreiLionnbly defending an at'tion

rould bo recovered if tho incurring such costs had been nf une, in leading to the anwss-
ment of damages which could bo recovered over in the second action against I lie

defendant. But it is at least doubtful whether Mitrs h Blanch v. WUoon did deci<ii'

this. What that case undoubtedly decide*) is that costs could be recovered where \\\f

action wan reasonably defended; and this in good law. It is good policy, however,
for the surety to let his principal know, and to take directions from him; Smith \.

Compton, 3 B. ft Ad. 407 ; for notice operates as an estoppel : Parin v. /^c i«>, li. R.
8 Oh., per Mellish, L.J.. lO-M, citing Bullcr. J.. Duffield v. Scott. 3 T. R. 377. \giu^ v.

firent (Ftv<(emeottifryC'o.. IIS'H)] 1 Q- B. 413. in the C \..y>iheTG Hnmmondv. Bumey-^a^
followed. Cp. OUitT V. Ihxk of Fnjlfind, [IftOl] 1 Ch. 052. 001 ; The MiUwaU, [190r.|

P. 155. Costs of an appeal not authorised by the pnrty against whom indemnity i^

claimed are not recoverafile : Maxnrli v. Brili>ih Thomwn flitwion Co., [1004] 2 K. B,

342. Aa»icurazioni (Jrnrrn/i dr Trienf v. Kinpfnt Axmrancp ( 'twporation, 23 Tinier

7. ;i21: Erich.wnv. fi«ri-uv.rrt. fl H. A N. 00 1.

Trent 'tnd M-my Niirigation Co., 5 T. R. 381).

> 3 Kent. Oomm. 21S. Ante. 0O4.
' ShiruteUv. Shaplock, 2 Chit. Rep. (K. B.) 307.

L. K. 700.
» llamrd v Shriihnl. c. n.

in Ks. Uh. HIM. 4 llljd,
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appears most convenient for thuir owner, uml to chariit* lliu expenses,
properly incurred in doing so, on him.'

If the master refuses to discharge the cargi the shipowner will

be responsible ; but, if the shipowner is prevented from carrying out
his share of the discharge by the acts of persons over whom he has no
control, the case comes within the same category as the case of non-
delivery caused by some physical misfortune over which he has no
control.

-

The master cannot rightfully refuse to land the cargo before the
freight is paid or secured ; for the consignee has a right after the goods
are unloaded to examine them, and sei- whether they are damaged, and
to have any damage ascertained ; and after the discharge the shipowner
has the right to detain the cargo in custody until payment or security
of the freight.^

2. CARRIERS OF PASSENGERh BY SEA.

" Passengers," says MCulloclt.' "' are individuals conveyed for Di-iinitiun.

hire from one place to another on board ship." This definition is,

however, varied by the Merchant Shipping Act, 18!U/ a. 2(57, which
says that the expression " passenger " shall include any [»erson carrie^l

in a ship other than the master ami crew, and the owner, his family
and servants.'*

Since the position of the master of a ship involves such arduous Authority of

responsibilities, the authority he is empowered to exercise over passen- 1""""'''.

gers in his ship is altogether exceptional ; and their duty of conformity
to his directions is most strictly binding.** The master's control is

absolute in all things necessary for the safe and proper conduct of the
ship ;

' and he may use force if the safety of the ship or of those
on board seems to require it." Thus, if a master were sued for not

I Cunjii ex "Ari/o^," L. K. 5 P. C. 134. Kio. As to whurt; yuLnU bud been ii.irtinlty

liindod under a bill of liidiiifi and thH I'lmiignce itnimcd delivery to himaelf of other
(joods wot landed, but wiw rcfutK'd. »eo WHaon v. Ijondon, tfcc Sffitm Navigaiion Co .

h. R. 1 ('. P. «l ; Oliirr V. Volirn. 27 W. R. 822 ; Thv " Encrgie." L. R. « P. C. 30«.
a Bttdgdl V. liinniHgton. [ISKIJ 1 Q. B. SJ. fii. Ca^tiegaU Steamship Co. v.

Ikmpsey. [1892J I Q. B. 54 ; (C. A.) 854.
3 Abbott. Morcliftiit Sliips (14th ed.). ."."(J; :i Kent, (.•omiii. 220, n. (r). where

SiDfy. J.'m. judgment in The VolunUer and Ciinjn, I Siiinn. (U. H. Cire. (Jt.) 551.
is disaented from. Freight in |KiyiiWe eoticiirrently with the delivery of the trocxlw.

whieh must bo within a re«Honiible time after iirriviU : J'ai/nt,r v. .f-imi*. \i. U. '2V. p
:US.3Ai; Outhitv.Uai'm.L. R. 4 C. P. 13^*. The biw lls'i., delivery i.f(i(«>d,s ,uid lien
far freight ix eonxolidHted in the Menhant Shipjiiiig Aet, IS!)4 {'if & .'>8 Vict. e. 60).
" 41I2-50I. The munu'ut thut the freight hiw been paid over by the oonHignrt-H to
l.L-HoiH entitled to receive it, the sliipawner's lien i« gone: Tii-jiirt. Heaton A- Co. v.
.f',m>^ Fisher A SoHi, [11)03] I K. B. 3«1 : Wthiujr v. Dene Skipping Co.. [IWttJ
L'K. B.f)2.

* Dictionary of (jmrnerce. suh tiiri. See The IIuhhii. L. R. I A. & K. 2S3. The
liivment of a fare w.in held neeessarv to constitute a pa^fienger within the meaning of
I iw romjiulwtry pilotage ne.tionH of 1*7 & 18 Viet. c. 104 : The " lion." L. B. 2 P. C. 525.
« lure the wife and father-in-law of the captain who were on the ship by invitation of
:!ii'

(
ijitain ^md without the privity of the owners, were held not to 1m' iwiFeimern

iiiiin the meaning of the Act. so as to exonerate the owners from Uabilily for (iamage
.iixd by the piiot'» defiuilt. See the Merchant Shipping Act, 1804 (57 & 58 Vict.

. m). ws. 2fi7, 025.
1 57 & M Viet. r. 00. Part HI., -s. 267-308. AV/h v. Pearce. E. B. & K, 41)1. See

I. Kdw. VII. e. 48, Part II.
fl Dana, Seaman's Manual (9th ed.). 132, and c. X. 220-229; Abbott, Merchant

.-:(;ii-.^{14thf-1.). 9fA P.-if.w.-. L:m uf Shipping;. v:;l. i. 609 f:i7-

King V. Fmnkfin. I F, & R 3(M) ; Sodni v. J-.A/woa. lU g. H. 218,
^ AfdKwth V. smart. 14 L. T. (N. S. ) 8ti2, 4 F. & F. 'J57 ; Uoaee v. Bmjliff€, I Camp.

c-*.ci-ingMolloy, Bk. 2,e.3.

m



1076 NEOUQENCE IN LAW. [dooi v.

furnishiii^ good and fresh provituona, to provt) somo trifling incon*
venience is not enough ; it is necesaary to show a real grievance ;

*

but if the master, without adequate juBtiflcation, causes the paasonger
to be disembarked, and uses contemptuous and insulting language
to him, an action is maintainable.'

The master is liable for arbitrary acts not justified by the necessities
Story. J., in of discipline or of providing for the saff^ty of his ship. His duty is

v'^''h^ndi'ir*
8"*""^»"Bed, perhaps a little too rhetorically, by Story, J., in Chamberlain
V. Chandler : ^ '" In respect to passengers, the case of the master is one
of peculiar responsibility and delicacy. Their contract with him is

not for mere ship room and personal 'existence on board ; but for
reasonable food, comforts. neceasaricB, and kindness. It is a stipulation,
not for toleration merely, but for respectful treatment, for that decency
of demeanour which constitutes the cbarrn of social life, for that
attention which mitigates evils without reluctance, and that prompti-
tude which administers aid to distress. In respoKt to females, it

proceeds yet farther, it includes an implied stipulation against general
obscenity, that immodesty of approarh which borders on lasciviousuess,
and agamst that wanton disregard of the feelings which aggravates
every evil, and endeavours by the excitement of terror and cool
malignancy of conduct to inflict torture upon susceptible minds,"
The law " is rational and just. It giveii compensation for mental
sufferings occasioned by acts of wanton injustice, equally whether they
operate by way of direct or of consequential injurie-i. In each case
the contract of the passongerLj for the voyage is in subatance violated

;

and the wrong is to be rearessed as a cause of damage. I do not say
that every slight aberration from propriety or duty, or that every act of
unkindness or passionate folly, is to be visited with punishment ; but
if the whole course of conduct be oppressive and malicious, if habitual
immodesty is accompanied by habitual cruelty, it would be a reproach
to the law if it could not award somo recompense."

Duty of The passengers, on their part, must render assistance, if necessary,
paauengere. ^^^ ^j^gy ^^.^ f.^\i^^ upon in cases of peril, whether from the sea or

from enemies.* They are not entitled to claim salvage for servicoM
rendered unless their services are exceptional," as for navigating tin- ship
after the master and crew, or some of them, have left her in peril,* or
for rescuing the ship after capture by an enemy.'

Where there is an express contract " the rights of the passenger

1 Youny V. Frtcson, 8 C. & P. ."..")
; PrvntUrrjfi^l v. Comulun, 8 C. & P. 454 : ytflci"

V Cdfiiian,2Smi\n. (U. S. Cirr. Vt.) 221.
3 VopptH V. liraithwaite, 8 Jur. 87u.
3 3Mnw)n(U. S.)245.
* Boyre V. BayUffe, 1 Camp. 58.

» Branston, 2 Ha^g. (.\dni.) a n. ; Thf Vnde. Lush. 322, whore it ig auid thnt
even seamen may be entitlwl to «nIva(iB when an abantlonment of the shin ha« put an
end to their contract. The law was laid down to the bhihc cff(?ct in Tfu- Le Joml
L. R 3 A. & K .ISG. affirming the general prinoijile ittated l>y Lord Stowcll. in
Neptutie. 1 Hagg. (Adni.) 227. and was ri:-affirme<l by Dr. Lu«hiagton in The WarrioT,
Lush. 470. Sw ante, 1045 n s. StUk v. Myrict, 2 Camp. .11 7 : Hartley v. I'onxonbii
7 E. & B. 872; 3 Kent, ('i)mm. 18.-|, ItHJ; Thr Twn rulhnrinci.i UaBon(U.S.).3li)
In Newman v. WuUers. :i B. A P. 612. n (^wNrngei wnw luld t-ntitlod to »ue the owmi
fOTiftlvage. Xourtie v. Liverpool SS. A^wciution, ilSlWl 2 Q. R 16.

a The Vredf. hu»h. 322.
' The Two FrietuU, 1 ('. Rob. (Adm.) 271.
8 Such a (-ontract i» » jwrwrnal contract, and not cogniaaUe iv Admiraltv. Brark.tt

V. i/ri^V/erCtttea, Giipiui'U, O. Disi. Ct.), Is4 ; Addtrieyv. tuokmn, 2 Uamp. 15; Q^!an
T. Sirnvkin, 4 Camp. 241 ; Leman v. Gordon, 8 C. * P. 3»2 ; Yalta v. Dug, 5 C. & P.— /.- . . ^ .. - .. ^p 233.

"
;
SiofJtl V. Brodie, 3 Ca
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will of oourso bo dctormined by it ; and whether express or not the
passenger s rights are to be construeil with reference to usage.'

The shipowner is bound to provide reasonable accommodation for Duty ot .hip.
his passengers

; and a shipowner has been held liable where an accident »»""•
happened to a passenger through want of means to descend from a
berth.'

The biw with regard to the luggage of passengers by sea does not L..gi(«.o(
appear to diUer from that we have already considered as'to the luggage ["""'-ngm.
of passengers by land.*

The circunistaiices of the transit may varv the details of the
transit; they do not affect the principles of rcsponsihilitv. A condition
exonerating the carrier even from the consecpience of' his own or his
servants negligence is usually imposed ivith the provi.«, now familiar
from the terms of the Barter Ait, that reasonable diligence has been
used by the carrier to render the ship at starting seaworthy and fit
for the voyage.

liability, however, was held to attach where, the usual accommo-
dation for passengers' luggage having been appro[,riated for other goods
the luggage was placed in a disused lavatory which communicated for
the purpose ot flushing the floor with one adjoining, where an overflow
occurred damaging the plaintiff's property. The plaintiff was held
entitled to recover. "

( onsidering the crowded state of the ship and
the risk of pilfering to which the luggage might have been exposed if
placed on deck under tarpaulins, the lavatory was not in itself an
improper or unsuitable place in which to put it. Having regard
however, to the contingency of an overflow from the other lavatory'
and a consequent ingress of water under the dividing bulkhead the
place was not a i)roper place, and the ship, in .sailing with the
luggage so slowed, was not seaworthy in the sense that she was not
properly fit to carry out the contra;:t with regard t. the plaintiff's
luggage. ^

In America it has been decided that though steamboat proprietors p„d„,who are common carriers of passengers for hire are liable for the !>"«•
I)aggage of passengers, they are onlv liable for such things as are
iisually earned by travellers for necessity or personal convenience

'

this decision, which was arrived at on the ground that a reasonable
amount of baggage by common usage was deemed to be included in the
lure of the iiassengcr," is identical with what has been decided under
tlie provisions about luggage in the English Railway Acts.'

The master of the ship has a lien on the luggage of the passenger iu,u„ h«
tor his passage-money, but not for the clothes he is wearing when about li™ on th"
to leave the ship." luggage of

U W-H-'tlglTS.
1 ttullm V. Ii<irr,«. 1 M. 4 VV. 40(1, 47j.
2 Aitdrtv^ V. LiUU, 3 TiiucH L. R. 544 (C \)

,.'
: r„,KT J-.^i"'^J ""'" -^"'T'r ^•'- *' ^ ^ i"- « > ^"'- »i'i'i' »™" very

\''pV, C* '"""•"-i
, > «n EngU.h Court (U Bluish,, v. i. * X. »; «„. cj.

1 .11 n l^^rT?^
ccrtamly not m ,u, ,\M.,.n™n Court [Kailn.,d r„. v. Lorkm%d. 17

" .1. (I
. S.)357l, i.notewortliy for nn ,-,,,ro„ion of ,>|,inion by iirauwill. H., tli.u tl.uK

.
.„y and O.a.l Traffic Act, lS.-,4. " h«. Iw,n already (1/72J the cau.sc of , , ^tiislionest transactionB than any Act of Parliament"

» .4tto» V. CaMe MaU PmkrU Co.. 1 1 Tinira L. R. 618
' ''PPfrtonv. r7i.ion.ra«((fJfoi(S.?. Co.. 19 TimcaLK 123

. ,
.' ."?'*'/ B"". 25 Wtru. (N. V.) 4511. Ci>. Ua^tirL. v H ,(7„„„ ,1 HiU '.V Y >

--:
.

.-.1,;. AnlK, oB7 and luifo.
' '" ' '''

I w'Sr'°l °- " "> '^''- L. R- Q. B. 012. Ante. 098.
» WotI V. Summeri, 2 Camp. 631.

Mi.

sw^. ^7*^?T ^l^lilTW:-
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Mi^li< lU iitiiii

on tiuurd

jwaMfilgfr

AUanr.
fiUitf

Shamship <

EmiKrHDtiH.

PerBonnl
OMHuiilt on
{iiMMtngtT.

KvLTy emigrant ship ' mmt larry a duly i|ualitleii mcUirul nratti-
tiomr rated on the ship's articles, if tliore are mi.re than fifty steerage
paMengere on board

; and in all cases, where the number of persons on
board exceeds three hundred.' All proper and necesiary medicines
must also he provided

; of the sufficiency of which the emigration
officer at the port of cleiranco is the judge ;

» who further has the duty
imposed on him of appointing a medical practitioner to inspect anil
report on the sufficiency of the medicine and other requisitions in the
Act specified

;
and it is on the certificate of such medical practitioner

that the emigration officer is to act.
The yoBition and responsibility '>! ihe shipowner with reference to

the ship s medical officer, under the Act, was considered in Allan v.
Slate Steamship Co.* A woman passenger having asked for quinine
got calomel, and sued the shipowner for the injury sustained through
the doctor's negligence. The liability of the shipowner was, however
negatived, on the ground that, when he has engaged a suitably qMlified
person as required l.y law, and has plaied in his charge a supply of
medicines sufficient in (juantitv and quality for the purpose* required
(and this is evidenced hy the certificate of the medical practitioner called
in at the Dort of clearance, and the approval of the emigration officer)
and has furnished to the i|ualified person so engaged a ()roper place in
which to keep the medicines, the shipowner has performed his dufv
to his passengers, and is not liable for the medical officer's negligem-
Ihe medical officer is liable for his own np),!ligenocs, and independently
of whether his services are gratuitous or remunerated.'

The most important regulations with regard to emigrants ar.-
statutory, and reference must be accordingly made to Part HI of
the Merchant Shipping Act, 1894," and to Part II. of the Merchant
bhippmg Act, ia06. ' to ascertain their rights and liabilities.

A personal assault by the master of a vessel on a passenger on the
high seas may form the subject of a suit in Admiralty."

> Merchant Shipiiinj! Ail, 1894 (57 i M Vii I. c. liO). «. 2(jK
> Meroh«nt 8hip|iini( Act, 18M (07 * 5S Vict. c. 00), ». :m. Under .. 324 Hk-,-

rcgulHtiona may tjc MioJitk.(l by Ontcr in Coomil.
3 Mcrchant.Shrpping Act, ISIM (,-,7 & .w Vi-t c. m) ^ 3tto
« 132N. Y. 111. 28Ain. St. RMO.
s SccprwI. llSli. .MclicalM.ii.
u 57 & o8 Vict. c. «0.
7 8 Kilw. VII. <. 48. >.. 13 24.

7ti<«ir«(isill). 4 1 Koli. (A.lm.) ,3. A- to diiimnc. to munan in rr.»|K'cl ofi,,,.,,,],-
.ind .ll-lrc.lmc.,t (.y the noi.ler. .Ij.,.c,„,rf, I H,,w. (Ad,n.| 271 i lortfcr I'nM

^n t I"'
I'^,™''",. CJ- 'ti'ld titat where a l,.„tinK ,.,lt,l„ !». ,,„„i(,|,

j„»t,(ie, on the groum of the nece«,ilv of maintaining <l„.:i,,|i„e ,„ boarf ..1,,,,.
yet such a defence could not berowtwll.) unlea. pat uuon the record in the .hii.
of » ,|,M.,al juMiheation

: for the maater ha. a ri^ht in c.«. of gr.™ nii.behaviour: !„
mile I .orporal piini.hnienl u|ion tbc ,Wiiir,uent mariner, 'rhe roles under which ll„.may he done are pven in tile lcadin(i ca.«! of .tjineoart. mpra. A utatutory .a-ovi,i. c

' made by « Ed* VII. c. 48, mk. 20-27.' food i



CHAPTER V.

COr.USIONS ON WATBK.l

Tke Roman law dealing with nautical ™lli»i„„, i, shortly summed R»ra»n L.,up m a few paragraphs of the Lex Aquili.,^ «„,! turns enti^ly „n™Sepr™^n« r„- absencR of ™(pa. If the collision is throuifh the fault of the
s-lors, then « aotion hes .rrespectively of whether the rallision wa.
off.-, vessels, aul fmarulum ai nave,,, d,mndo. an lua manu damnumitate^ But ». Inne rnjtto. oui a,m a nulh ref,eretur navis, incmUutrum*m,m agendum non me. ARain, si cum „i ventomm navi, mimUamet twjuu.. ai^Mmarum aUerim el nntUm ju.u- ^randissent. ,i nullanlianMln ,,,,, prmeu,., funerihu expHmrc. m pAuil nullam actionem
•hndam. Ono more instance will suffice to illustrate the principle •

.1 navuakera,,, contra hc „eni,,^em ,^uis3,t. aut in gubrrnalorrm aul
in dmatorem artionem comp^m-e damni injuria. In Enelish law
also the foundation of liability is fault—neglioence,

".In wmmon umlerstanding and as understood in the Court of n.m.„ b,Adm^alty,' ..y, Montague Smith, ,I.,» "damage by collision i^^^^
w™T""" "

''
''"" ''"°"'" "'''P """"« '" intact '•"»"'

If by this the learned judge intended to convey that damaite
sustained by a ship from another ship is the sole damage that can besued on in the fourt of Admiralty,' his inference is corrected by TheZeta • in the House of Lords. The conclusion from the decision inwinch case is that no ground either on principle or authority exists for
l.<,lding the Admiralty jurisdiction in the caas of damage received by
a .dip limited to damage received by collision with another vessel
I hat being so, the terra damage by collision," as used in ,31 4 .la Vict'.

;
'<^ " .'=S'"P''L'«, '"««'«» «a thi. very tBchnio.l rabject. m lUrxlwi L«w of

t. |.|<m(!. vM,
,. 52., ,>9S In .4bbotl. !fon-h«iit Ship., thpn- w«» no , h.anter „n

I Si

' fjn '. P 43-_». .laopted fM>ma

' Wh.it ifl hrro <flid huM Tcfvrvnn- to ih.- jiin^iction .,f the (VuH

TAf; Omwr of Tfu-

>f Adniir ilty
1 '" "' " '"I" ""« rpirn'n''*- to iih- jm

i'lrltromtho.Iuiliiiilurc Act. 1873 (»(»37Viot c 86)

'o"*, r. «4. Bruoe, .1 , ,4.»ys : Dam»^(' done hv j* Hhii> (m. i think Hc.>ii...i>i 1..
i« ih.w c»«., whare, ir. .k. «.ord, of ihc Mmtor of ih.. Rtij. :„ Th- nV-

hiZh;;,^
.^d.tlK damage Mow by ,. .hi,, me»n. J«m«e don

' liarge ,/ » ship, <ntt the »hip ,\t Ihr noiioiiii inMnimenl.' "

vol. II.

.x|ina
r n.

e.Iby

7.
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Admirftlly
(Tourt Art,

1840.

Sen the

cninninii

hifihwiiy of

Diitioax.

c. 71 ». 3, U not 811 li iiitcd : nor tlio term " (lamano to nhips whether by

collwion or otliorwiso " in :U & 33 Vict. c. 51 a. 4.'

It may ocionlinRlv now Iw talten an nctllcil law that County

Courts undrrthetwii Aitiialiovo iiiputionpil having Admiralty jurisdic-

tion nuiy, in the cxpriise of that jiirisilii lion, entertain any suit for

damage (lone hy a »hip and to a ship, whether by lollision or other-

wise, to the extent of all elaini.i not exoeeding £300, without any

necesiity of showing that the ' idy rceoiving or doing the damage

shall be a ship.^
. ....

Hv sei'tioii '! of the Admiralti ourt Ait, IHW,' the jurisdiction

of the High Court of Admiriiltv ,. w the Ailmiralty Division), which

was always exerted in matters ' iiig >m the high seas, is extendeil to

cases whe"re a ship is within t he . «ly of a county when the services arc

rrndered or ilanmge received or iiece8.saries (urnisheil in respect of

which the claim sued on is made.

The sea has been often, ond not improjicrly, termed " tlie common

highway of nations "
: and the common rights and duties of those

responsible for ships traversing the sea do not in many respects sub-

stantially difler from the ;ighl» and duties of those responsibh- for

vehicles on laml.* There are, nc'cptheless, points of contrast
;
sih'h, for

instance, as that, while a traveller may in no circumstances encamp on

a highway, there is a necessary right to anchor vessels even in the most

frequented roadsteads.*

Liability

bamtl (in

negligent-i.

Sunken Vessels.

Uability for injury is accordingly ba.sed on negligence. Every

iwrson navigating the seas or rivers must use reasonable skill nnd care

to prevent mischief to other vessels.' This duty is, says Manle, J.,'

" incident to the possession and control of the vessel." He who is in

possession or control may make the vessel fast, or pmceed while it is

afloat, or remain as long as he pleases if aground ; of course subject to

navigation rules.

I Till- HiMiiie i>f l-onln liiiia thtit oven hml I In- jurimlU-tion of t>M> Court iif .\duiirall>

bot-n Iliiiilo.1 ii» w«« , oiilci.iliil, the li-rm. of Iho X'l- of Parliiimfnt jKove oiteii «,iii).l

fisve given to County (xiiirtii * wider juriwliction tbiin thiit iioubcshwI hy the old t oiirl

of Admiralty. Thu diiirtion in TAe ^iirpw v. Thf Jivlge <>l the Cilg of tAHtdaa i our.',

[18112] I Q. 'It. 273. which holds that the Court of Adininilty had no jiiriMdicli'* l-'

entertain an action for iiedliEi'ni-o againBt a vili't '» pcrMsnm, ill nnaffi*ctMl by Ihi-

deoinion in Tfc Z,la." |1803| A. C. 4(W. A toanicr »tnirk » bar»e which had jiut

bMn .link by colh.ion with anolher vcwl ; yot a. .hi- bn-ame naTinablo aa «..»! i-

she waa raiaiil tho coUision waa held to have Im-u la-twcen two navijiablo vi-ss.-l-

Clumdltr V. «(.«;. IISIW] 1 Q. B. 32, llaniaae done by a «hi|i to a pier la n..l

" lUmaee by colliaion " within a. X siib-a. 3, of 31 i 32, \ let. i
. 71 i Thr Ai»ti

ri9041 P IS7
J III loraenuenco of the provision of the .Tudi. atiire Ai t. 1873 (30 * ,17 Viet,

tho eon.id.Tation of the juriailielion of the Did Court of AJmirally is only ini|»rt.nt a-

itafTeitstheiurisiliitionofCoiinlyCourts with Admiralty juriadietion.

a 3 .t 4 Vict, c, liT,. Cp. T/o Mtmi. [ISUfiJ P. U.). Soo an attielc by Dana, tin

tlie llislorv of Ailioirally ,Iiiris<lietion, .\m. Law Ilev., vol. v. !WI ;
atao 1 Kent.

Coniin (121li eil.l :l,'i4-3Sll. In the Liiilisl .sllalis the .Uiuiralty jurisdiction of llic

Supreme Court .Mends over all the |<reat lake, and the rive^ «o far as they .irc

nsiigable: Th. Vc„c^c Chi,!, 12 How (U. S.)443; Th.- Il.u, v, Trie'.r, 4 Wall. (C-
f;

I

535, MU. A» to what river, ar.. navigable, n. thml.t Boff. lOWall (U. H.) ,M7.5U.

diatinjuishinn the American le.l from the English, that of the e!di and Bow of the tills

, %i„^ If,,..,. ;„„„,-;..—n V ti...»,.-=, 2 -top, f,i.s.. IK- ijord Blacl,biirn, 7(i7,

.la/f. Hi. See, too, FMthr v. Uylaud.. h. K. I K«. 2«.->, 2SI1 ;
The Khtdin; S A|i|.

Ca». 810. 890 ! CuiKcr v. Corroa Co., App. Cis, 873, 892.

« Toa/. 1099. •

' i.e. 017.

Iliil.

I ItTovm V. MuiUa, S C. fi. 699.
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In the ram itiit referred to, Brotm v. MallrU,' the li»bilitT n( the u.biiiir
peraon having the jmaaeasion and control of a vessel, whiih Hiii'ke f<o ai »!>". >;..,

to obetruet a public navigable river, was con8irterp<l with rclcrcnre to ""J"

'".'""

other vessels navigating. When the vessel sunk the owner abandoned
"^""'"" '

""•.,. ""«, •^!""'' '"'''' (Maulc, J., giving the judgment) that as the Mu,i,. .) ,
liability of the original owner did not continue where the possession jii'l«iii'.ni ,i

and control had been transferred, so where they had been not transferred 'i'
;;" "

but abandoned :
" We do not think that the duty nlmi/a arises and ''

continues for an indefinite time. Where the navigation of a river has
become obstructed bv a vessel whii h has sunk and been lost to the
owner, without any fault of his, the public inconvenience of the ob-
struction is one in respeit of which the owner differs from the rest of
the public only in having sustained a ate calamity, in addition to
hlB share nf a public inconvenience ; aiul this difference docs not
appear to be any reason fi.r throwing on him the cost of remeilving or
mitigating the evil."

*

In H*;<e v Cmp,'' Mderson, B., speaking of the judgment of h»,,,.v
Maule, J

,
m Brou-n v. VaUett. said :

' " From the principles there laid '>"/'•

down by him (which, however, were not all absolutely necessarv (or the
decision of that individual case) we do not disagree at all. He there
lays it down thus—that it is the duty of a person using a navigable
river with a vessel of which he is (lossessed and has the contniland

1 He. B.™fl, f,i||,„„li„;;„„„,t«, y„,t-. .V,.,r..*,„,rf/l,.„,.„Hiy Co. 11,0 R
MS. In JM,fe V. H aUatry h<t„l Hmrl, h. R. » ('. l>. 112, Ito an.liiw. wiTO inrt of
tht (Hrniani-iit works of IKe defenil.iiiU. indioiwIiluliHl s loncraM iliUudT whi'n Ibev
iiiittcd to buoy thclu in ii NofR. icnt miiniuT.

'

« a V. B nlS, In T-*,. Kin, v. Wall,, i E.).. (X. P.) (17.V I^ord Konvon h.-M Ih.^t
1 S owner of » >hip mmk in tho Tham™ without <l..r«uU «», not lial.li. to An in.lictn.mtT not removini; ll.o obMru.ti.in. rii-iioi v. .M'r-,y li^b nnd llnrhm Huinl
V .L'i- :: A"." "" "" ""' '•"""liu.tion of Tlio .M.T^cv IX. k ,V l» l'i,n«olid,ili,

n

,il, ™^^' ^^P ";."',"'• ™ ^'"•*" '» * " ^''•'-
' " (The Hubour. .Vt,

IS47). « SO, the ..V nr-T of a wrei k h,-, ,,niinK on ohttruction to anv hurhonr ii to
' ''," !•',> n .;'i 'i'"'" 'f '\1'<«"« "frrnloviun it. Kurl of Egliilm v. ,V»wi»,

' i>. .J. y, ». .-ia?. decided th.tt owner refers to the owner ut (he tinit- the »feek
'nnie .0 obstruction. This decision was overruled in the H. of L, in TA. " rr^.»/,"

I [
*>ll \ c. ao8. The appellants bad abandoned their vessel as derelict ,si tite hisb

*ias without any indention of resuming possession or ownership. They siso ^av*
n.'dce of abandonment to tile underwriters. The House of f>.nlK on tl^se fs.ts licW
tlut ' where tho owner of the vessel which is wrecked gives the h^irbrMtr iuith*i^tT
to undsistand that he retains his right of proiicrtv in the wreck, and thev i»niov« k
s., as to be in a position to return it to htm siibstiuitially in tho same condition in which
It was when they commence,! u(iciations. they can charKO him, I think, with th*- cose
ot -emoval, though the cost may "xceed the value of the thing renioied. Where he
till, (hem plainly that he has abandoned the wreik, tlicy may deal with rt as they
!' 1- . without reg:atl to him

; hut they cannot make hitii persoiialjv ji.ible f..r llirlr
.i("'nditupe. The defects, such .ci they were, in .s«s'. .''SI. am rvniediixlbv the Remov.,1
"f Wrecks Act, 1877 (*> * *l Vict c. I6|. Under that Art the harbour aulh.irili..
Ill IV destroy the wreck if they think lit. nit hough there Im an owner claiiniiiu an inter..,!
It 11. and tiiey may ilu the work of testruction without regard t^i the owner's iiiicriKt

'
-

I'T Lwil Macnaght.™. I.i. .ISS. The - owner " i. ,.rmnnU,i lii.Me for the rei, lyment
'1. MIC cs]sTiHes at removal. *s. The .M(,rThant Shipping Act. ISM IS7 & M Vi.'t
c. IHi). ss^oIS-537. Thr"rnM^" m distingnishwi in //oiwirrf A'mt(A v. H'lVson, llSSeJ
-V . .178, on the arounii of the different wording of s. 13 of tho Victorian Marine ^ct
. '"'

,!^
"" ''* "' "" '-"8''"'' ''' '"d is '""owed and applied in Borracfoii.iA v.

r.- ' cii. [1897] A. C. HI.'i.

' lu Ei. 312. " It is a rule of loaritime law from lb>- en liest times ' that if a .-liiii
rill, (oiil of an anehoi- left withonl a hnoy. the pemon wlioplace.1 it there shall resiaind
in .1 linages

: rM<iil,l,>k,ti. \V,lmimp,m. ,,..rf HMI.m,.,, Hd. r„. v. nihd.lpkm and
//rill rfc fh'irr Slrnm T"H*<Ktt Co.. 23 How. (,. S.t 2I*t ..\ shin neitl.eentlv ..llowe.(
T. .;, n iicr all, [iiir ainj ijicrciiy liniling down ii|M.n allot' t, which has to tiike's-cps
iiiv,,ling expense to keep clear, is liable to paj the expenses inciirreil, liaiiiclv. the
viiliii of an anchor and chain lost and eoala and stores consumed. As the measureof the
il iiniiBe caused : Tkf Pr,rl I'lr/iino, IS Times L. K. IDo.

' III Es. 3211.

I
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Drett, L.J.'i

juilgiiivnt.

nmnaKemont, to use reuonablD ikill and care to prevent miachiai to

ntheni ; and he addn that hU liability is tho same whether hii vesaal

be in motion or stationary, Hoating or aground, under water or rl>nve

it. For in all these cinumstances, the vessel may continue to b« in hii

possession and under hia management and control. This duty arisea

out of the poasession and control of the vesael being in him. And it is

cU'arly also laid down in tho same judgment that tkis liability may be
traiiHlorred with the transfer of the possession and control to another
)H>rson. And further, that on tho abandonment of such [HHweasion,

control, and management, the liability also ceases.'* In that case

the facts showed that at the time of the injury to tho plaintif!'s

vessel the defendants, to whom the sunken ship had been transferred,

had exercised control. The conclusion is that it was tho duty of the
owner, SI) long as he in in (mssession, to take precautions to prevent

injury.'

In The Dfmijloft,* a ship had sunk in the Thames in consequence
of a collision with another 8hii> through her own negligence ; aub-

seijucntly a third ship had come into collision with the sunk ship as she

lay in mul-channcl with one of her masts above water. In an action

by the owner of the third ship It was contended that it was the duty of

the owners of the sunk vessel to warn approaching vessels of the wreck,

and us i.o such warning was given, the owners of the sunk ship were
responsible for the damage. This contention was sustained in the Ad-
miralty Division by Sir Robert Phillimore, on the authority of a dictum
of Maulc, J.'s. in Broien v. Mallett ^—" it is the duty of a person using

a public navigable river with a vessel of which ho is possessed, and has
the control and management, to use reasonable skill and care to prevent

mischief to other vessels." Thin liability " is the same whether his

vessel be in motion or stationary, floating or aground, under water or

above it."^ There was a finding of fact that the sunk ship ** The
Douglas was not abandoned by her master and crew." •

In the Court of Appeal Sir Robert Phillimoro's decision was reversed,

because *' there was no negligence of which the plaintiff can take

advantage." *'
I incline to agree," said Brett, L.J.,* * that if the owners

of a wreck abandon it their liability ceases. But here the defendants

claim the ownership of the wreck. It may be that the defendants did

not hear of the accident for sonio time ; as to those employed by them.

the captain is primd facie to acl ; it b for the plaintiJS to prove that

there was negligence." To the a $)ument, that the reason of Thr

Douglas being in the position where she did the injury was her negligent

collision with the first ship, therefore the primary negligence afiected all

her future conduct, the answer of the Lord Justice was :
^ "To wilfully

scuttle a ship in a tide-way so as to cause an obstruction may possibly

be an indictable offence ; but what the defendants did was no indictable

offence. Their own ship sank. It seems to me clear that no greater

liability can exist against the defendants than if their steamship had

sunk without negligence." The decision seems plain, and inevitable

1 Thvtw coHCN are ditiruaiKd in Taylor v. Atlantic AtutiuU iTuurance Co., 37 N. V.

27Q. by DavieH, C.J., and approved (286) oh eminently sound. SccIJarmitndv. Pmr»'"i,

I Camp. rtir>, as to what wiu the proper mode of giving notit^e of a ouakcn barge. (')).

irA.fr V. r/.*tf-:«, 33 L. J. c. r. ra.

3 7 P. D. 151, noticed in Dormant v. Fumtsa By. Co., 11 Q. B. O. 496, SOL Ste

Thf Klfriek, a.P.D, 127.

3 5 C. B. 616. 4 Ibid. s 7 P. U. Ui.
« i.e. 160. 7 l.e. 160,
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UDon Wfll-recogniMil prinriplea ; tinre **
tr»f!io on the hi^hwiiyH

whether by Una or iea, cannut bo cunductcd without exnoninj^ those
whose |»«rs<>M or property are near it to somo inevitable riilc "

;
^

•ubiect to the liability to which they have the user ; wbilo noaligpnre
to be actionable must be inruria thna locum injurifw.' The only
relevant inquiry left would In u to the fact of whether there wa-*
default on the part of the liofemiitnts after the ship had settled into the
river. The Court found Ih^re was not, ami entered judgment for the
defendants.

Two of the judges sofmed to reflect on Brown v. Atnllett * ai\i\ White TJio.hmm
V. Crisp* Lorii Coleridge, C.J., was of opinion that " those cases may < '"•id«'r''tl-

be good law," » and Brett, LJ., said,* 1 say nothing " as to thorn
" except that they were decided on demurrer." Xotwithittanding
this, the dictum on which Sir Robert Pliillimore based his judgment
appears quite sufficient to comprehend the judgment in The Dowjlwi
without any inconsistency. Even though it is the duty of a pers<m
using a navigable river, with a vessel either " under watt'r or above it,

'

to use " n MMonable skill and caro," ' the oniu i» on the plaintill to show
absence of skill and care in the circumstances (»f truttic on a highway.
This onus, accordinff to Hrett, L.J., was not discharged in The Ihnnjlaa
by the facts pro d by the plaintiff, and thus Thr Douglaa would be <mly
an instance of tae rule laid down in Broirn v ,\faUett. In Brown v.

Mallett it might be made to appear that while there is iMisst'ission and
control there is liability ; but the decision only lays down this where
there is a collision '* from the improper manner in which one of the two
[vessels in collision] is managed, the owner of the vessel proiwrly
managed is entitled to recover damages from the owner of that which
was improperly managed."" The general law, as we have tt»en,

requires proof of this improper management in order to found liability.

The expression used in aroum v. Matlett, " We think that it cannot be
universally aflirmed, that, in all caHea when- the possession and cimtrol
of the owners have ceased, such a duty arises," • is of extreme cautiouH-
ness, and is even consistent with the duty as a practical matter never
arising ; since the only case that the Court was called to give judgment
on was a case where the duty did not arise ; and with the propositions
necessary to establish the rule outside the scope of the actual case
before tnem the Court thus carefully refrained from committing
themselves. Possession and control by no means always import
liability, though they do where there is negligence.'"

The result of the cases was summed up in The " Utopia" " in the rA«

I Per Bliukburn, J., Flekhrr v. RyUindi, L. R. I Ex. 28(1.
"* t''"i>w."

a Per \mtA Ciiirrw, Mtlropvlitan Uy. Co. v. Jarknon, 3 .Aii|». Chs. 108. Si-w \wr
Hrett, L.J., in The Marf/uni, tl P. D. 7»: *' In iTilcr tot'ctablishacauwof action, tho
('uiirt must tind, not only tliat there wait a Lollisiun, and that it wax the rf'iilt nf the
ncKliK^ncc of the defendantn, but tbut Home damage was dnne ; thenc linrifj found.
I lie liability i* nuulv out and the cause of action is eittablished,"

3 ii C. B. 51H>. * 10 Ex. 312. 3 7 P. D. i:.!>.

i«- IflO. f PerAldewin, B., Whitev.Critp, 10 E* 1121.

' 5 0. B. 016. u f,...(llK.

10 In The Dou^as, 7 P. D. 100, Cotton, L.J., held that under the Rem :hI if \Vi<i kit

Alt, 1877 (40 ft 41 Vict. o. lt(), a. 4, by which a harbour raaater haa power to iml up
lij^htM, it beeoines hiH duty to remove a danKcrouR obstruction. Kec the .Minliiiiit

Shipping Act, 1804 (57 & 58 Vict. e. UO), a. r)30. The Ameriean law »k to itbuniluiiitiK

^ -tmkcii verinc! U diaLUsard littd stated by Aimcw, J., in Winpenny y. Philtidilph:'!,

11 11893] A. C. 492. In Tnlham. Bronume d- Co. v. Burr—Thr " Engineer." [I8!«]
\. C. 382, the conatruotion of a proviso to a collisioD clause negat'ving liability to pay
Kuma (or removal of obstructiona under aiatutory powen wm " that this elajM- ahAU
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Privy Council as follows :
'
" The owner of a ship sunk whether by his

default or not (wilful misconduct probably giving rise to different con-
Biiicrationii) has not, it ho abandon the possession and control of her,
any responsibility, either to remove her or to protect other vessels from
coming into collision with her. It is equally true that so long as, and so
far as, possession, management, and control of the wreck he not aban-
doned or properly transferred, there remains on the owners an obliga-
tion in regard to the protection of other vessels from receiving injury
from her. But in order to fi.x the owners of a wreck with liability two
things must be shown, first, that in regard to the particular matters in
respect of whiidi default is alleged, the control of the vessel is in them,
that is to say, has not been abaniloned or legitimately transferred, and
secondly, that they have in the discharge of their legal duty been guilty
of wilful misconduct or neglect." In the case of The Vt.ipia it was held
that the liabUity of the shipowners was diverted by reason of the
undertaking of the port authorities to safeguard the wreck.

In The Snark ' a dumb-barge was sunk in the fairway of the river
Thanica, without negligence. A proper person was employed on the
salvage operations, but the guardship placed by him to mark the
submcrgeil barge was negligently allowed to get out of position, and
the plaintiff's steamship coming up the river without negligence ran
on the wreck and was injured. The passage just cited from The Vlopia
was relied on by both side3. For the plaintiff it was contended, following
cases we have elsewhere examined," that the defendants were not able
to divest themselves of their obligation of care ; and this view was
adopted by the Court. A vessel sur' in a public navigable river is a
nuisance. The owner is not bound to remove it. If he aban,Ion it his
liability ceases. If he does not abandon it he either retains possession
and control, or he may be temporarily forced away from the wreck. In
the former case he is under an obligation to use reasonable care to
warn other vessels of her position, and to remove the obstruction with
reasonable diligence. In the latter it would seem that his duty is
the same, though the circumstances will affect the manner of its
discharge.' If actual possession and control be resumed, the owner's
obligation remains as when he retains possession and control. If the
owner transfer the wreck to some other person who takes from him
the possession and control thereof, that person takes over the duties
and liabilities of the owner.' If, as in this case, the owner employs
some one to remove the wreck for him, there is no transfer of the
wreck in the sense of the judgment in The Utopia, and the owner
does not got rid of his Uability by employing some one to perform
it for him.

In navigating harbours and roadsteads accidents mav often happen
froni the mere disturbance of the water caused in certain circumstances
by the movements of huge vessels which may sometimes swamp small
ill no cm- fxlaul to any «um which tlio assured may become hablo to pay or «h«ll pay
lor renio™i of obstructions under statutory powers "

; and the proviso was held not
to bo conhncd to payments mado directly by the assured to the persons who caused
the obstruction to bo removed, but to include indirect payments, as for elamp]e,the
moiety of tlie sum wliicb the owners of the insiwed vessel had paid to comn

'

for the espenaes of the removal of the sunk vessel, so that the underwriters
liable to pay it. The North Brilain. [1894] P. 77. was approved. Uun,
Jf tt/twi^ jl/orine ^ssuranfe Ta, [ l!HK)i 2 Q. B. a48,

'
^"il"*- » IISUDJP. 74; [moOJP. 10.-). 3 ^n(e 421
V.IJ- ^Ac Douglas, 7 P. D. 151, which was a caa© of this kind.

» Whtte T. Critp, 10 El. 312.

nut
V. Indemnity
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craft. Thore is therefore a duty upon tlioso navigating large vessels so
to moderate the force at their coniniand as not to be injuriotm to small
vessels using the waters. A vessel approaching her landing-stage
must do so with all usual precautions.^ So, too, in emerging from
a crowded slip, aa in The '• Nevada" ^ where an ocean steamer with j

the motion of her propeller made such a tumult in the water as
"

to cause a canal boat to break her fastenings and, swinging round,
to come into collision with the propeller, whereby she was sunk.
There was no look-out on the steamer, else the accident might have
been prevented. A duty to keep a look-out was accordingly laid down.
The dut}' was also asserted " to observe extraordinary care and watch-
fulness when surrounded by feebler craft in a crowded harbour," *

and in some circumstances the requirement " to dispense with the un'
of its ordinary means of locomotion, and resort to the emph)yment
of towage or other safe and quiet means of changing its position and
effecting its necessary movemtMit.s " is reasonable.

The same had substantially been previously held by the Privy
Council in The Netherlands Steam Boat Co. v. Stifles * in a judgment

"

peculiarly careful to avoid enunciating any general prin-iiple whatever, '

though approval is given to the general law laid down in the Court below
by Dr. Lushington that at whatever rate a ship is going, if she is going
at such a rate as to make it dangerous to any craft which she ought to
have seen, or might have seen, she has to take care with reference to
such craft, and is bound to stop if it is necessary to do so in order to
prevent damage being done by the swell caused by the rapidity of her
motion.^ The same principle would seem to hold good with reference

to a swell caused on a tow-path or going over an embankment.

Cases of Collision.

In the Woodrop Sims ^ Lord Stowell states four possibilities under ju.idmcnt of

which a collision may occur. I^i>rd Stowell

First, a collision may occur without blame to either party ; as
I'^.^^y

where the loss is occasioned by a storm or any other vis major The Simt!'^'^

misfortune then lies on the party on whom it happens to light.' Fcif poswi-

Secondly, a collision may occur where both parties are to blame ; ^oi'£n*
as *here there has been a want of due diligence or of skill on both sides."

^'* "'""''

I The J. E. Trude.au, 48 F«l. Rop. 847. a lOli U. S. ( IG Otto) 154.
3 L.c. 159. The Despatch, 120 Fed. Bep. 85l>.

* The " liatavier," Moo. P. C. C. 280.
5 See Luj-ford v. Large, 5 C. 4; P. 421. Cp. Thr Diihi of Cornmtl, I Prit.-h. Adin.

Dig. (3rd ccl.), 201—sinking of btirge partly r.uwtHl by the tiwcll of n wtoiimboat.
u 2 no<lBon (Adm. Una.), 85. See Bell, Comm. vol. i. (7tii ctl.), G2(J. For an

AiTU>riiiui Mtandpoiiit, nee The " AlOvi," m U. S. {3 Otto) 302.
7 titainbackv. Baa, U How. {U. a.) rt32; 3 Kent, Comrn. 231 '(sf^g. To-MOUl.
8 3 Kent, Comm. 231,Hi»e(\kii of thcruleinttusousoaant^firum/uc/i'cififfi.iidoptiiif;

t lie expression of Cleirao, Ua et CoutiuneM de la Mcr, 5fi (ed. 1671), judicium ruMticorum.
But, Bays Valin, as translated or, more accurately, summarised in Abbott, Merehant
Ships (I3th ed.), 829, there is " no better means of making the mast*>ra of small vessels,
which are liable to bo injured by the slightcut shock, attentive to avoid collision, than
t') ko?p the fear of paying for half the damage (oiistantly before their eyes. And if
it be SLiid that it would have been a shorter and more nimplo mode of adjustment to
let each party bear the losn ho has sustained as iirisinR from caxua forluilus, the answer
is, that then the masters of largo vessels would make light of enllision with those
of smaller burthen. Upon the whole, therefore, no rule is so just as that of cmial
jtartition." This iiassago ia omitted in the I4th cd. Valin, Ordonnanco de la llanno,
liv. 3, tit. 7,ftrt. 10, at 179.

^ i
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The rule of law then is thut the loss muBt Ijl- annortioiicd between
them.'

Thirdly, a collraion umy occur by the misconduct of the suffering
party only

;
- when the sufferer must bear his own burthen.

Lastly, a collision may ociur through the fault of the ship which
runs the other down Then the injured party is entitled to an entire
compensation from the other."

In Ciiyzer v. Canon Co..' Lord Blackburn affirms the identity of the
common law with the Admiralty in the first, sec-ond, and fourth of these
cases, and points out that in the third the rule of the common law is
that, as each occasioned the accident, neither shall recover, and the loss
shall he where it falls, as ajjainst the Admiralty rule that if both con-
tributed to the loss it shall be brought into hotchpot and divided ; he
contmues thus :

» " Until the case of llai/ v Le Neve,' which has been
referred to in the argument, there was a question in the .\dmiralty
Court whether you were not to apportion it according to the degree in
which they were to blame ; but now it is, I think, quite settled, and
there is no dispute about it, that the rule of the Admiralty is, that if
there is blame causing thj accident on both sides thev are to divide
the loss equally, just as the rule of law is that if there is' blame causing
the accident on both sides, hon-ever small that blame may be on one
side, the loss lies where it falls."

In The Khedive (No. 2),' overruling CTo/imob v.Rotjal \elherlatula
Steam Navigaiion Co.,' the rule of division of damages in Admiralty in
collision where both ships were to blame was held to be that each ship
proved for a moiety of the damage that it had sustained less a moiety
of the damage sustained by the other ship, so that in an equality of
damage neither ship paid or received anything from the other. But
when there is inequality of damage the sum payable by the less injured
to the more injured is " a moiety of the difference of the aggregate loss,
beyond the point at which the one loss balances the other."' There
is only one liability and onljr one payment. " The amount of the
conjoint damage has to be divided equally, and in order to do this,
there muit be a sum in arithmetic stating the amounts respectively

;

but as the result of the arithmetic, there is only one liability not cross-
liabilities." >°

In America the law has been clearly laid down in The " Clara " " to
the same effect. Where the fault is wholly on one side, the party in fault
must bear his own loss and compensate the other party, if such party
has sustained any damage. If neither be in fault, .leither is entitled to
compensation from the other. If both are in fault, the damages will
be divided.'-

" All questions of collision are questions eommunia juris" ;" and
1 Per Lurd Sulboruo, 0., T/it Kh,dite, 7 Api). CiW. 800. Ptjgt. 1003.
' S'""'"- ^"l"- ' ^'"'- i^- S.)»a; The .VatmckuMtt, 1 W. Kob. (A(im.)371.
3 This vaaaage w«« t-itod with npprovul by Lord GiSord io the House of Lords in

Hay V. Lr JVcff , 2 Shnw {H. L. Su. ), 311j, 40 1.

* 8 App. Ciis. 873. J if, 8g[
« 2 Shiiw (H. L. ik.), 395. This cose is considered imd treated in TheKhidin.

7 App. C««. sot. 817. 7 7 App. Cas. 7%. s 4 P. I) 157
y Per Lord Selbomc. C. 7 App. Cas. 800.

It Per Lonl Esher. M.R.. Lundoti Slcamahip Owmra' Itimranft Co. v. Qrampiaii
5(cawMAipCo., 24Q. B. D. 1(07.

"' 102 U. S. ( 12 Otto) 200 ; Parsons, Law of .Shipping, vol, i. 526 rl ttm.
»a A rule in the United States, not confined to ships, but extended to persons, in

TAe Moj: Morria, 137 U. S. (30 Davis) 1. See this case considered, ant<', 170
" TKe Johanu friederich, 1 W. Rob. (Adm.) 37; "but," Dr. Lushington lulds
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therefore, where in mi action in /imimm brouglit bv the owners of a
Bntish vvdscl afjainBt the owners of u Spaniiih vessel, the ilefen<lants
pleaded that they were Spanish suhjeets, and that if there was any
neghgeni-e in this navigation of their slii[i it was negli-enee for which
the master and crew alone were liable by the law of Spain, they were held
to disclose no defence ' in law.

By the Supreme Court of Judicature Act, INTIi," s. i.j, sub-s. II, Elli.,t „( ii„.
where the rules of the Admiralty Court and the cimimon law courts J'"''"""™
are different, the rule of the Adniiraltv is t,i be followed. So that in

•^'''

the case of a collision between two ships,^ where there has been a want
of due diligence or of skill on both sides, whether th(! action is broughtm the Admiralty Division or in the Queen's Bench Division, in both
cases the loss is to be divided equally.

One caution must be observed. The actual transgression imputed ('..uii,,,,

must be ascertained to have been in fact to some extent—to what
extent is immaterial »^the cause of the accident. This is matter of
proof. The cpiestion of oitm then becomes of importance.

The ' Fenliam " ' was the case of a collision between a steamship and n,-
a sailing vessel where the steamship was in fault. It was iiroved that " f"'luim."
the sailing vessel had not comi)lied with certain Admiralty regulations
about lights; and it was contended that this made the negligeni'c
contributory. Lord Komilly, delivering the judgment of the Privy
Council, considered that the omission to exhibit lights might be im-
material if the absence of lights was shown not to have conduced to the
coUision. Proof having been given of the absence of regulation lights,
the burden lay on the ship so in default to show that the default was
not the cause of the collision.

Lord Blackburn, in The " Mnrijnret," ' though not dissenting from juii
this rule as applied m the ea.se of The " "enham," did not consider it b i"

Thrmca,e. of murine™' wage, whoever ......k™ voluutorily to .«rvo on bo.rd a foreign •• Jlar,jaru."

belo'n
T" u»<lert''tea to bo bound Ey the law of the eonntry to whieh such .hip

(-Vd'mSi.^""'
" "" " ""• "' »'«'"l<"'r', I...»h. SXt: The Zdhmm. Sw..

" 36 * 37 Viet. c. m.

,Jr^/
'l>« M"«l>«nt Shipping Aet, 18U4 (57 A 58 Viet. -. 0O|, ». 742, " ship " imludo,

i P n fS "^rr
°' «'»"' "^ '""y;;» '"" I.roi«,]led by oar.. T*e Andalw,ian.

J r I). ISi TKt Mat, 7 P. D. 120. The Jlerehant Shipping Aet, 18M, ... 2, 4, and 24,only apphe. t,, BnO.h »h.p.. hat not .o the Bill, of Sale Xet". Um„« Sank o/ L«nd„n V

1.. J. (Adin 74. What pa>.c» tn a mortgagee imjer the word " .hip "
i. eon.ijered

.k';Tl
' "*«'»»""»«• 2^ «• B-, » ?2»- By 24 Viet. e. 10, .. 2, .hi'p " mean, " any

(lo.«.ription of vc«.el Uiied in navigation not propelli^ by oar«." A " dumb.barge "
i»not a ve»»el within 27 4 28 Viet. e. elx.viii.. though it i. .noh within the Harbour.

I oek« and Pier. Clau.e. Aet, 1847 (10 * II Vict.
"

271. «. 3 : «eifa" v ioaX ai

L^,' ^ ™ "';''i'".''u'"'"'V''-
""'' """ ">» argument again.! the pro-po ,,„„,, one which I have hca froquently-vi^., wlTere an Aet .ay. eeriain

ThS ,1
„,"'?''

? y'Tu".'' " "" "''"' '°""' "PPly "elinively to that

0,^
'
V- r- ,^

to melude. That
. .i .o , the detinition given if a .hip •

i, in order

Iw. '"t, ""^ui Tk" '»»"y,"'«'!»"'-,°'"»'»8- I" th-t ea.e a " eolile " w«. held

J 1
" "ff--

Wae^kbiirn, J ,, pnne.plo of eon.truetion i. al.o explained by Lordlelborne, C in fl,A,n», v. ij„rt„„ £„/,,. i^„( Boa,d. 8 App Ca.. 801. .If,,/,, rf-e

.on. A ga,-noat .haned like a boat, but neither intend.-d nor fitted to bo navigal^d,

. !". ,
'' •

"«"""«'""» o/ Oo« fwil ir*i««»(N'o. 2), [181171 A ( ai7 A.
to.\dmiraltyjuri«iictlon,r*c"Zeto,"[l8ll3)A.f.4lia. ylnle, 1080

"

' Dowel! y. UrMemlSleimXamjalwnCu.. 5 E.& Kim. 5 L R 3P 21"

4,„" (.'""I'nTiv^^n'a,''"-,'- " *''lu '^""- "" *^'-'- ''•'"' l-ySioitli. L.J., ^n//.;!/.*:i'i«< / anH, LIIKUJ P. 283, showing that the common law doctrine was appheable them.

d h
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The
Ovingdi
Urnntft.

applied ill IhccrtSf then lirforc thoHniisi- of Lonls, wlicrti the rontribu-

torynegli^'cnco was iion-ohscrvam-L' of a ri'Kiilution about rate of spued.

There, novertlieiesw, Lord Wutsoii held that :

*' A venHel which is

proved to have disregarded tlieso preeautioiw," that is, those pointed

out l»y the rule there under disfUKnion, " must neeept the onus o{

Hhowing that the nejiieet of iheni did not contribute to any rolliaion

or damage which may have occurred at the time cir subsequently."

The " Manjttn-t " was distingiiinhed in The Ovimjdvnn Gmmjc,^ on

the ground tliat the ship with which The (hinydt-an 0'rawje camo into

collision. The Foraete, wns wrongly where she whs at the time of the

eolliaion, and by being so hampered Thf Oviiufilcttn (imnijc. This wrong-

ful act "did in fact contrilmte tothedilliculty of jT/tt'Oi'/Hj/f/crtH^'m/fyc,

and cast upon her a burden greatir tli.in in |:i»itit of law she is bound

to bear ; that ia to say, cast upon her the burden of using more than

ordinary care to avoid cuilision with Thv Fu.sctc : in other words, he

[the judge in the court belowj finds that The OvoHjdfan (irawji- could

not by ordinary care havi avoided collision with T/ic Forst-te. If that

be the fact it does not matter that lho()iunijdvan(!ran'je\s&& negligent,

because had she been dilige.it, had she used ordinary caiLi, the collision

would nevertheless have occurred." Both ships were accordingly held

to blame."

There is another class of canes where the rule is statutory, and there

is a provision that a breach of the rules of navigation shuU in itself be

deemed evidence of negligence.^ Even here, though the party guilty

of infringement is deemed to be blameworthy, he may sttU exonerate

himself by showing that the infringement could not p tssibly have

contributed to the collision/ or that his action was the result of

necessity,"

In The " Arkloxr,''' * Sir James Hatmen, delivering the judgme t of

the Privy Council in the case of a non-statutory regulation, stuted the

principle applicable to be " that if the absence of due observance of the

rule can by any possibility have contributed to the accident, then that

A rider to the the party in default cannot be excused." ' To this, as we have just
""'"* """

seen, there mu:.t be a rider, or rather, perhaps, the expression of a

condition implied in the rule, that the party infringing is not to be shut

out from showing that the infringement couhl not have contributed

to the injury ; failing tiiia, he is to be held liable ; and, in addition, a

limitation of the phrase " any possibility " ^ to a possibility working out

1 [1902]P. 208, 214.

" Op. OKneraofSS. CkiUwjomjv. Outtrrsof SS. KuMruiun, f 11*01] A. C. fi!)7.

a The Khedive, 5 App. Cuh. K70, where Lor<t Ulfiokbum (li.tcu88CH 8. 17 of 30 & 37

Vict. c. 85, ro-enacted m h. 4iy of the Mf^nhHiit Shipping Act. I8fl4 (57 * 58 Vii I.

c. 60) ; The Lovc-B'rd, <i P. 0. 80, whip without a fog-horn having Kailed boforr rt'giila-

tions retpiiring one to bo bupplied hud come into force, witii knouledgo that lli"

regulations were roniing into forre within a few days and before her return ; 77"

Penmylmnin. 23 L. T. (N. R.) .15 ; Thi Sloimahip WialphtUin, 24 L. T. (\. S.) 7r. ; TIr

Devonian. LllWlj P. 221 ; The Emmy Uaaai; U P. D. 81 j
" The Court in not hoiiul

to bold that a man xhould vxe<-:'ii( bin mdgmcnt iriHtunttineouHly. a ctliort, but a vijy

short, time muat be allowed hi in for thin purpotto" : T/ie " Sijapoolii," [ISH" \ A. ('. 3'.) I.

303.
* The " Fanny M. Cnrvill," reported as a note in 13 App. Out). 455, in approved in

The "Hochung,'^ 7 App. Cas. 512. The Engliahman, 3 P. IJ. 18, isacaseof failure li'

oomply with the regultitionH, but no piiH:iibility of the eolhsion oeenrring Ihercfront,

In The Mary iloutinAl, 4 P. I), 204, infringement waH deemed to show fault; Tif.

Hermod, 02 L. T. t»70. P^t, lOOl. s The " Anatoon Apcar," 15 App. Cas. 37.

• »App. Caa. 13ti. ^ I.e. 130.

The Breadalhane, 7 P. D. 180 ; cp. Tfie Vtra Cruz, P. D. 88 ; The Khalir;

S App. Cad., per Lotd U\a»un, irul.

Broa h of

rules of

navigation

imimrtH
liability.

Thfi
" Arkiow.

rule in The.

"Arktow.
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} the iKirinul c^oiirw ot thin«». Tho ciwos llicii inini> out i|uilf con- TlienJ.
sistently. The violution of a rojrulution, e.ij., thu iihaemi' of lights,' "'•'<«1-

whirh mij^Ki'sts u lontriliutiii'; ciiusi^ to tho ai'fidcMit, throws the onua
on the plttintifl,"

If the breach ia the breach of a rcjiulation which in the natural
sequence of cause and effect would not conduce to the accident,' the
onus of proof is unaffected. The law rejjanls only those things that
are normal, not the extriiordinarv.* Uut if tfie breach is by statute
deemed blameworthy, tho onus is on tho |ilaintifl In disprove such
alleged breach, whether it would or would not in the natural seciuence
of cause and effect have conduced to the uciiilent.' The effect, then. KII,.,.t.

of the breach ot an Admiralty regulation is to bring under the head of
negligence those i-asr.s which, but (or tho regulation, are equally con-
sistent with the absence of negligence ; leaving unaffected those cases
where the facts negative the presumption of negligence except in tlic
case of statutory enactment.

In liundee.' l,oril Stowell defined nautical negligence as ' a want N«iiti™l
of that attention and vigilnnc/ which is due to the security of other "i-alisi"™

vessels that are navigating the same seas, and which, if so far neglected ni"!'"
""'

as to become, however unintentionally, the cause of damage ot any
'

extent to such vessels, tho maritime law considers as a dereliction of
bounden duty, entitling the sufferer to reparation in damages."

The " attention and vigilance " necessary is not " extraordinary R„l,.„t
skill or extraordinary diligence, but that degree of skill and that degree JUisrr.w.
of diligence which is generally to be found in persons who discharge
their duty

; or, to quote Lord Blackburn," " to take reasonable
care and to use reasonable skill to prevent it [the ship| from doing
injury." Reasonable skill is not a fixed but a variable quantity, Rna«onable
increasing with the need. " The law throws upon those who launch a "l*!" »
.-essel the oUigation oi doing so with the utmost precaution, and

"''*"'° '""'

giymg such a notice as is reasonable and suHicient to prevent any
injury happening from the launch; and, moreover," "the burden of
showing that every reasonable precaution has been taken, and every
reasonable notice given, lies upon her and those managing the launch." "

Reasonable precaution" is "the utmost precaution under such
circumstances." '»

' The •• Frnhnm." L. R. .1 P. ,". 212.
" Por Sir J.Mi.CT Colnlli., The •• lWa»4», 2," L. il. 1 P. 0. 494, 409.
3 CiyzFT V. Carron Co., !) Apj). Caa. 873

«ud,n, hp. adiMmlur, 2 Co. Inat. 137. Cp. D. 50, 1 7, (H ! «i ,»i Jo dccidant,

Khediiv, 5 App. Cas. 870. ^Ae iI. 870 The Pemm/lvn
, 19 Wall. (U. S.) 125, deddostl..l ...1 -L I , ' r "". '"^ • i.«'"yttTi«Hi, lu Mall. lU. O.I I2JJ, aecK

t li,.t it probably did aot <;oiUribute to the a.;ddi-iit, " but that certainly it did not/
III tlie case in quewlion this was apiMirently
(|i.rAeC'Atf(rt».4M^r. LawCas. N. S. 473. laTheBi

iiijioysible, and so the liabifity was fixed.

;<.4j^ui..i„gui.h„dr*;/«;*;.;;„as.£?^tt;^^^

I

2'4e Khedive, 5 App. Ca.. 870, 890. Lord' Blaikbur'n add»
fir. il...

"
ul ViT.""^'

CI" "•" "'". ouv. i^uru macKourn aaOH : A man may not

^ I 1^1 .* k'°l'.
""^ "'!'>' r"! ''' ""' "'""K "i"* """t yrt "»' bo guilty o( noglect

. |» duly, which 18 not aUohitely to do right at all event., but only to .ake reasonablo
i,.tc and u^poaionaWe skill." , TheAMaliuiat^2P.V.m,233.

• Per Hu«, J., Tit (,eor»e ioKr, 8 P. D. 120.
.•«.«*
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Common Uw
rule of npfili-

gffK'p Rpplieit.

Peri lout

filtcrniitiveH.

RuK^
npfiroved
by Ijord

Henwhcll
iind by Lord
Morri",

American
rule stated.

Imminency
aad nature of

the peril to

be taken into

accotmt.

There w no eHwiitial liifftTi'nre hctwi-cii tu'Kli^ci • at coninioii Inw

and negligence liy the ruh'« of tin- Admiralty ; if u rule "f ei>nirn()n sense
" what may Im railed the i-oniinon law " is transyressed, liability

attaehes, though no Admiralty rule hat* been made in the nuitter,*

The principly that a person, who eauses another to he ho placed

by his fault, as to coiiHt rain him to <ho(»c between jterilous alternatives,

thereby renders himself liable for those consequem'es '' in of frequent

application in Admiralty cases, and must be taken as limiting the rule

just mentioned— of roa.ionable skill in the mariner ; since, if one is

suddenly jeopanlised by the fault of another, that other is responsible

for the consequences of the action of the imjierilled person in the peril

in which he has placed him.* i\nd *' any Court ought to make the very

greatest allowance for a captain ur pilot suddenly put into such difficult

circumstances; ami the ('ourt ought not, in fairness and ]u.«tice to

him, to reipiire perfect nerve and presence of mind enabling him to do

the licst thing nossible." * " With this." said Lord Herschell," "
I

entirely agree, though, of course, the application of the princijite laid

down must vary according to the circumstances." AihI in the same

ease Lord Mcprris observed :* "In my opinion, large allowance should

be made for sudden consiileration whether directory rules should he

disobeyed in order to avoid collision, and when such collision is caused

by the misconduct of the party criinplaining, there should, in my
opinion, be very clear proof of contributory negligence."

In America the same rule has been laid down, though the expression

is different. " If." it is said,' " one vessel is brought into immediate

jeopardy by the fault of another, the fact that an order other than that

which was given might have been more fortunate will not prevent the

recovery of full damages."

The imminency and the nature of the peril are alike to be taken into

account in estimating the amount of allowance that is to be made for

I Pit Lord Bliickbuni, T.i '/;./ v. ( 'nrron (
'o., \) A\>\>. Cis. SHO.

a Jon« V. Boycc, 1 Stark. ( .V. P. ) WYA, A,M^.

a Kiamm v. The .Hbfrt, i-iti-d Parsonn, Law of Shipping, vol. i. 5311. where a vosi-. I

wan thrown against anuthvr wnnvl by thf swell eauwd by a inisniiil' Hteumer, and wiis

held not liublc, thou)i;h Hht- ripi>cd up thu tiuibors of tho vcsHt'l i'' niu)\ carryini; Ikt

anchor in a way prohibitfd by tho harbour rrKulationit of the port. .See. further, Tlir

Sulera, 1 P. I>. 117; The Induslru; h. K. 3 A. & K. SlW ; Th- tlibcrniii. 31 J., f.

(N. S.) 80.5 ; Th,' ' J/<ir;»«iH." L. R 4 P. V. 212; The Aduliu. 22 L. T. (X. S.) 74 :
Tfir

V. M. J'lUmer ; The Lnrmtr, 2 Miir. 1-aw Cw. N\ S. 04.

4 Per Lord Ksher, M.R., Thv Itumll Cuxtlv. 4 P. I). 22ll. <>. Th,' f 7../m(. (I^'^fl

A. C. 4«2. In The " .Vjra " >ind " kl>zul>. Ih J.nkin^r L. K. I P. V. :,\iA. it is said. - if i

Hhip bound to keep her e.mrsc iindi r the ISth rule justilie- lierdij' irt urc from that Hit.-

under tho words of the lUtli rule, she takt-H iiihjh hersi-lf tlic oMinatiim of !<ho*iiis;

both that her departure wiis at t ..-. lliue it took place necessary, in order to avniil

immediate danger, and alxo that the coui'e adopted by her was reasonably cnlculiite.l

to avoid that danger." Tht " Jri^mond " and The " Karl of Hlgin" L. R. 4 P. ('. I ; Th.-

" Rh4}}idda," 8 App. Ciw. .'V40 ; Thr Servia, 14!) U. S. (42 Davis) 144 ; The TAoMn. 2ii.

Rettie, 87«. affd. |18y4]. A. U. IIH. 6 The "Tasmania:' 15 App. Oas. 2i'(i.

H L.e. 238. Tltc " i\gap.)otit;' [1897) A. C. 30! ; lline Iirotht:ni v. Ct^c Tnulo--.

!.-> Rettie, 498.

T The Millie J. Smith, 123 U. S. (10 Davis) ,V»o ; The EUznbefh Jones, Hi; V. S.

(5 Davi«) 514; and The JMne Jnrkel. 144 U. S. (37 Oavii-) 371, where, at 3!M. di.-

linguishing the earlier cawe of The ManitoUt, 122 U. S. (15 Davis) 97, it is wiid, " in

the former [case] the question was between two steam vessels, while in the latter, it

is lietween a steam vessel and a s;iiliiiii ve»sel. In the case of 7'Ac Miniiliiliii, (Ik-

couracH of the two steam vessels were not such as to make it the duty of the one iimrc

than of the other to avoid the other, or to niako it the duty of the orie rather than of

the other to keep her course ; and there w.is, in regard to tho courses of both the

steam vessels, such risk of collision that the obligation was upon both to shuki n

speed, or. if neeessury, atop and reverse. But in the present ease the duty was whtilly

on the ship to keep her course, and wholly on the tug to keep out of tho way of the shi p.
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I.-.-, ],..1.-H,

i(nitiiK) ir

The Kh.diit:.

departing from tht> ri^lit coiirHi* in a criticul poHition. Lord Bli\ckburn,

in Thf Khfdiir^ says :

"'
I agree that when a man in sucld-nly ami

without warning thrown into a critical |i(inition, dutt allnwiiiico shouhl

be made for thitt, but not too much. If. to takf tho i-xample l^ord Ji

Justice James gives, the driver of a van rrucking Mm whip makes the

horitesof a carriage ftuddenly unmanageabh>, the fact tluit the driver

of the carriage pulled the wrong rein would be much less cogent evidence

of want of reasonable ^kill or of reaHonuble uaro on Iuh part, than it ho

did the same thing when driving along in the ordinary way, but it

would Btill bo evidence." ^

But the plea of necessity must be made out. Where, for bxampte,

a vessel which is navigated with recklesi* negligence by an ignorant

anil incompetent crew, comes into collision with another vessel, whose
only fault i» not slackening speed in face of the irregularities of

the oncoming vessel, sui-h other vessel cannot be absolved from the

statutory penalties.'

Neither ship is liable where the damage has arisen from inevitable liifvitnWo

accident.^
*Tid<>»t.

" Inevitable accident " has been (Ieline<i :
" " Where one vessel

doing a lawful act, without any intention of harm, and using proper

precaution to prevent danger, unfortunately happens to run into

another vessel." To constitute an inevitable accident, " it was
necessary that the oc<mrrenco should have taken place in such a manner
as not to have been capable of being prevented by ordinary skill and
ordinary diligence. We were not to expect extraordinary skill or extra-

ordinary diligence, but that degree of skill and that degree of cHligence

which is generally to be found in persons who disdiarge their duty." "

In The " Marpesia,^' " the definition is something "' done or omitted to

be done which a person exercising ordinary care, caution and maritime
skill, in the circumstances, either would not have done or would not

have left undone, as the case may be."

Th'* prominent consideration in these cases is not the inevitability **(j. linary

of the accident, viewei'. from the point of the actual motive power that *"*'j'; ""**

caused it, so much as whether the exertion of "ordinary care and "^jii""^^^

ordinary skill " could have prevented it ; not by reference merely to teat,

the moment of the occurrence, but to any earlier stage in which the

adoption of measures reasonably might have been counted on to

render the occurrence less probable."'

A collision is said to occur by inevitable accident when both parties

have used every means in their power with adequate nautical skill and
due care and ca..aon to prevent its occurrence, and have been unable

to do 80.^^

I uAmLCihi. S7li. ^ L.r.mi.
3 In Tm liyu'fU Va^Ue, 4 P. l>. 22li, Brett, !*..(. . sums up the nilu ;

" Tho mptniiiA
of A\\^ii art! bound to hHow nurh nkill >m {ktsoua of their poHiticin with ordinary nerre
inight to show under the < ircuiiwtaneen." i The " Arrafoon Apcar," 15 Ap[i. ('as. 37-

5 Ante, 10S5: Ww^trop Sim-i. 2 Dodson (Adm. U<t.s.), 83, 85; Abbott, Merehan'
Shipa(Uthed.), OOS. a Per Dr. Luahingtoii. TAf t'wro/w, UJiir. H2y.

7 The Thomm Puwdl v. The Cuba, 2 Har. Law (Jan. 314 ; Lack v. Seward, 4 C. A P.

l(Hi. a Adoptcdin/'rtwtMV. /"ou/wn.STimpjtL-B. 725{C. A.).

« L. R, 4 P. t!. 220, where, also, the definition in The Viryil, 2 W. Rob. (Adm.) 205,

i:* cited. The definition in The " Miirpesia" wuh adopted by Fry, L.J., in The
Merchant Prince, [1892| P. IWK

t« rftcFifyi/.2W. Rob.(Adm.)201; The Vhia, 31 U. J. Adm. Kin.; Thdlibemia,
4Jiir.(N.H.)1244.

11 The Lochlibo. 3 W. Rob. (Adm.i 310; The ralcntta. 21 L. T. (X. S.) 708; The
• Marpeaia," L. K. 4 P. U. 212, 22U j The Hccret, 2(i L. T. (N. S.) 070. (JoiliBion waa

"
:
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I^rinl Knhfr,

H.K.'.,r,ni.

t<-nti<miti The

Fry nnii

Lmii-. I..JJ.

In The Srhuan~Thr Jlbnnn,^ I,orrI R«lior, MR., winhrd to ilepart
from the HcflnitioriK nf " jnovitnlilpi an-Mpnt " almvi' citod, nnil to holil,

on the authority of The Annot L'flr^ and The lwlnn* that Xhc true
dpfinition iit the |iupperiin(( of Homfthinfi ov<<r which tht^ injurious
[wrson '* had no rontrol, ami the pfTect of which could not have been
avoided by tho greatest rare and Mkitl."* If this were no, a curious
state of thinjp! would arise. To render a defendant iihip liable,

neghgf lee—that is, want of reanonahlo cnro and skill—must be
proved by the plaintiff. If. however, the defendant were to set up
' inevitable accident " n8 his defence, he would thereby take on
himself the obligation of proving considerably jireater diligence than
if he refrained, and contented himself witli showing he used all reasonable
care and skill in the circumstances. On showing he used " ordinary care
and ordinary skill," he would be exonerated. If. however, he set up
" inevitable accident," and proved facts which showed he wns not
negligent, he might Htill be held to have failed in his defence, if Lord
Esher, M.R.'s. view is right, nnd possibly to be liable f<)r the coRts of

proving a defence which, though inadequate under one name, would
still effectually tlisiHise of the suit against him. Tho maiority of the
Court (Fry and Lopes, L.,M.), however, adhered to the definition

adopted by the Privy Council in The " Marpesla"'' ;^ Lopes, L.J.,

added :
'*

I know no distinction as regards inevitable accident between
cases which occur on land and those which occur at sea." •

The onm of proof, where tho defendant alleges inevitable accident,

is, in the first instance, on the plaintiff, who has to establish a prinui

facie case either of negligence or want of seamanship. It is not till

this is done that any case is rai!!ed against the defendant. Then the
onu* of proving inevitable accident lies upon him.' He has to show
that the cause of the accident was one he could not avoid. " If he
cannot tell you what the cause is, how can he tell you that the cause
was one the result of which he could not avoid ? "* " The burden,"
says Fry, L.J.," '* rests on the defendants to show inevitable

held to have oiL'iirrcd thruiifih " iaeritable nccidcDt " id the following canes : Th-
Shannon, I W. Rob. (Adtn.) 4t)3, where a nteamer goinfr BRninBt the itream collidod
against a. brig coming down at night ; Thr. " WUliam LiiMaay." L. R. 5 P. C. 338. wht-rf
a ship fastened to a l>uDy in purMuanre of port regulations came into collinion through
the parting of a band round the buoy ; Thu PirrlfM. Lnsh. 30. the rntchini? of thi'

cable on the windliion when the anchor wan let go : Thp lAtndon, I Mar. Law Cas. 3W,
cable parting in wind ; The Virgo. 3 Mar. Law Cas. N, S. 28r>. breaking of steerage
gear through latent defect ; The Burth»r>*t, fl P. I>. 15-. sailing ship dragging anchor
with rudder damaEed ; TAc Su-aifou^. 3 .Mar. Law Ca*. N. H. 371, diimb-barge drivin>;

with tho tide; The lh»ke of Corntifi.-', 1 I^itch. Adm. Dig. (3rd cd.). 201, BtcHUi-T
navigating at proper rate c.iutting a hwcII whereby barge in crpoited iKMitii>n wiw m.iclo

to sink; Thf Alirrh-inl Prhie>.l\HVi\ P, », in (C, A.) I7H, sleatn Htccmgi' K.-ir gcttin«
jammed. For the Amcri.iin < axca rc- Th- Mori,,,!// Li,fht, 2 Wiitl. (U. S.) ."rft ; 7'A-

Jam, 14 Wall. (U. 8.) 1«0; The Merrimnr. 14 Wul!. (U..S.) I'M. If thereinneKliKciKi-
the accident in niit inevitable, The I'laddn, 2 P. D. 34; Hhfrmnn v. Unit, A Hciicd.

(U. 8. r>i«t. Ct.) 372 ; The Mfrrimae, 14 Wall. (U. S.) I'JO j The Chiekmaw, 41 Fed. 11.

627. Master was held not to blimo where inooringH supplied by river uuthoritieH were
insufficient in a f^torin, Owners of the S.S. " Ttimirrt" v. Oumera of the S. " Turkiafnn," \'i

Rettie. 342. Injury to ttbip in harbour: Maef-cnziev. Starntncay Pier. A-c. Cnmmln.iion,

1007. S. C. 435 ; SS. Fulxcood v. Dumlrita Hurbovr CommiMtuners, 1907. S. V.. 45(1.

» fl81)2|P.4l9. y«r(.VA.>^/t.<»(o,8riNie.-,L.R.425(C. A.). » llP.I>.n4.
3 12 P. I). 4fl. 4 [IH02] P. 420. s L. R. 4 P. C. 212. which Lo|«>w. L,J,

eiteM from the brad note, and which is not identical with the judgment, nf 220.
« [I8!)2| P. 434 ! for a limilation of thix »talement. nee \M'T Dr. LuNhiiigton, Thr

&rf>iMi.3NotcHof t;aHeH.210; The" Mnrpesut." I*. R 4 P. V.. 212, 2m, where the mi--

peated limitation did tint aripe : The Antud I.iih. U P. U. ! 1 1 ; Tht- Indu-t, 12 P. !». Ki-

The Benmore, L. R. 4 A. * E. 132. overrules T'he Thomas Lea, 38 L. J. (Adm. ) 37-
7 The "Marpeiia," L. R. 4 P. C. 212.
8 Per Lord Esher, M. R., The Merchant Prince, [18«2] P. 188. » i.e. 18!).
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»mcli.nt. ri>»u»liim thiil, tlir il.rcii.liintB must ,\nim ornth'rnf two
tlun((». Iliry iniiHt cilluT allow wimt »«» tlio caiiiw i>( tl." .i liilcnt
•ml nlmw tluit th,. roHult of tlmt couiw vtm inrvital.li' : or i.. niunt
uliow all till' |>imnilili< inUHi'ii, oni- or ntlirr of which pnnhnTil t' pfliTt
ami miiNt fu.t||..r«how, with nuanltoi'viTvoncofthrae nongiliiorauMii,'
that the ri-r.ult i-oul.l not hnvi^ hccii nv(M,l,..l. fi.h.Hs thov do on^ or
othor of Ihrw t wci I hin((», il iloos not upprar lo me thiit thi'vliavp »hown
inevitalili' nccMlont." '

The Broom) .am. out liv Lord Sto«,.|| " ix wlirro IIiito is l.lnnic on BI,.m»on
both Kiilcs

;
an to whn h th.' law " i» now univpniallv acwptoil as he '".th.idn.

jtatrcl It Tl,,. Admiralty nil,, .lift,T« frnni tU tu\,' of th,. ...mmon
law. ami mi.tra ,-n,h lial.l.. to ,„r,tril>uto half of th,. joint .lamiiB,-

*

A furtluT diKtimtion from th,- rid,. „f th,. ,.,>nini„y law h,i.4 li,.,.n sought
to li,. 111,1,1,.. llv III,. ,„mm,,n law. tl ijli th,. plainlitf has i^otitrilinleil
to th.- a,.,i,l<.nt. hr. U not ,li.s,.ntitl,.,i l„ r,..„v,.r if th,- n,.K,i|„.no,. of tho
il,.f,.n,lant wan thi. proximat,., an,l thiil of th,' plaintiff tho n-niotc
launp of the injiiry-that i«, if Ihi- ,i,.f,.n,lant i-oidil in th,- ri.«idt, by the
emi-i"" of onlinary care an,l dilijion,,'. liavi> avoidwl tho mi'.'hief
whirh hnpponeil. the phiintilT's nP|<liu,.n,p will not pxtiis.. him' It
has bcpn <ontpii,lpil that, hv .\,lmirallv law, whi.re thprp has lipen any
npjlligpnpe on thp part of thp pinintilf. that nptdigpnrp is iirimit /arfe
to be rpckonpd a« thp cnuw in tho ,.vont of a i,tibsp<|-jpMt oolliiiinn
iKoumng." Aa wo have alreaily imidpntallv »ten,' thpip is no crouud
for this attemptpd di«tim'tion.

But before a vpssoI oan be held in fault for a collision. npgliBcnoo
onntribuling to the aooidont, and not negligemc merelv must bo
shown.*

The rasps have boon sumnipd up as followf, :

*
^,^ ^.^

^
(I) A ship. A, may rprovor full damages agains' another, H, though •„m,nol up.

s.ie (.\) has been guilty of npgligpme .contributing to the oollision,
prjiyided B could, with ordinary care, exerted up to t he moment of vno
.olliBion, have avoide.l it

;

(2) A can recover nothing, though B was guiiiy of negligence
rontnbuting to the collision, if A, by ordinary care exerted up to the
moment of the collision, could have avoided it.

(3) A may recover half her loss, th.iiig'.! she has been guilty of
iioRligence contributing to the colli..ion. and rendering the collision
iinavoidable except by extraordinary .are on B's part, if B has been
Riiilty of negligence contributing to the collision a 1 rendering it
unavoidable except by extraordinary care on .\'s part ; ami

(1) In the last case IVmay also ro..ovpr half h..r l.jss.

Where the injuring vessel is alone in fault tho owners of the injured I

v(.ssi.l are entitled to full oompensati.m— rra(,(i,(io /» mfryram '"—as .'

ni.arly as may be for the injury their vessel has suffered. They may''
r.'.dver for tho loss of her use while laid up f.ir repairs

; and, tho
niurkct price for her u.ic where such exists, is the test of what they may

, In the c-iisc litcd the .illtuoj i.icvitabk an iiliut armo frn,n (ailiiro lo art .if «lcam
li.r,ni;i:,.«r. » llV.c;rop.V,"«, 2 IW™, (AJ.ii. Ca,.], s.!. /!»/., los.I.

AI.Mt,.Mcnl,antSl,i|»(Hth«l.l,»ll. i I'o.u V. Srf.iSir, 85Moo. P. C. C 7.K'M:/ V. L. a- .V. W. Jf». Co.. 1 Apik ('a«. 7.14.
« Tl„ Finhiiiii." U K. 3 P.C. 21 2 I lliiy v. I„- Svm, 2 .sili.iw (H. t.. .Sc.l. .1M.
' .!«(.. 10112

» l\:r-tr 1. CtTTo:, C,,., ,\|,p, fj,,, 873 i T»r " Lonl Srmnmrr:," Note, uf r,..;...

l,iji,ri,iK

..I aloll
" in taalt.

• Marwlcn {.jth «L), Co!Iiainn.s at Sen, 21 ; Thp .Vonte Soaa,
lhc"C,lijal Ptting," l.'i Ani. CaH. 4;|S, 442. Foil, 1111.

[1803JP. 23. 30.
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rcrnviT iiiiflpr thin lu'iwl. WIhtp tliiTP iit no m«rk«»t pricp ovidrncn in

HilmiMHittl*' itf whitr nIi<> wnul<l Imvo i'tirrii><l if imt iliNatilrtl ; from thi«

iiiiir<t Ur (lr<li)rti'<) ihi'iont of <>arninu it. In rin (-a(H> nmy tho ilHmnRfN
L'xci'i'W thr ni-t prnfli. idiil tht' mniM • » prnvp ihriii li*'" nn thi* pliiiritifl.'

Ah (" the inntM pn^mtuli in iuki-k o( i(i||iHtnn l.y the fuutt nf h«th
partifH, Ijonl WcnBlfydttlc dnyit, in Mortfnn v. Niw ; ' " TIhth in no
((UCKtiim or tiduht nhinit tho law. Tin- piirty Hi'ckinft to rpfovrr
t'oMipnnatiiin fnr (laniHj[t< n\\\M nuiki' nut thtit tltt< pnrty ii^itinHt wlmm
he runipluinn wan in tin- wnm^. The Ininlrn nf pntof in rli'orlv iipnii

him, iuh) lie Miiint i«h(iw tlinl tFi<' Iohh }•* to Ix'attrilnitmt tnthf nculitfi'm-n

of fhf oppoHitP \ 'ty. If at till' <>n<l hi> leaven thi' rnno in pven ncatrtii,

and tloen ni»t nat. the Court that it wuh occiiHioned hy the ne^lifipnrf;

or default of the othtT party, he ninnnt HucrriMl." '

Hiilr in Court 'I'lie rule of the Arlinirnltv was that where holh vcmcIh were to

}»lanie neither of them jthnuld nuiti hy any litination in the niuttrr.'

and HO no rontit rtliouid he awarcled to either. The I'rivv CoiiiH-il took
that view, and adopted the rule in tlu' vat^*' of np|M'ftln nave in exieptifinal

I
pireuiuMtaiu't's.'* After the coniinu into ipperation of the .ludicnture

Actn. ill Thf Stnth ft v. 7'Af dihilur* .laniert, ],..\.. in jiivinj; the judj;.

nient f»f the Court of Appeal on a «nieRtion of contn. douhted whether
it could he rifilit tfnt the rule hk to rontK nhoulrl differ in two branrhen
nf the Hiyh Court of .luntjee, and m'\i\ that " in future, tho nile will he
tliJtt th*' rofttH in every rase follow tho n"»nlt, an In other hrnnrhcsof the

r. Hiyh Court." In the .Hul)serpient cane nf Thf Milanrm''' the nanip l>ord

Juntici- said :
" We arc of opinion that, wherover we vary the ilecininn

of the Court hclow hy tinding hoth vrssdw to hhiriic, the -ulenhouhl he

that no order i-* nunle an tn cnHtH cither helow or on npiieal— that in.

thai each party should I>car their own I'lwtH nf tlip whole litigation."

Huhnoipiontly. in Thf llfftor* Brett. Ij..1., nitid :
" The hottPr way to

flolvr the nuitter is, I think, tn say that in order to enforce care at nea,

wherp it in ho important that care should Ijc ohscrvod, the Court of

Appeal will adopt the rule of the Court of Adn iralty and the rule of the

Privy Council to thin extent, tliat. unlenn in houip excpptional canes,

Buch aw I have tnentioned "- /.r.. where the judgment of the Court
below has been that both venMelH are to blame, and that judgment i^*

affirmed
—

" they will not, witcre both ^idrs have been to blame, allow

either ship to gain anything by the litiaation." 'X\m rule has been said

to be a " matter of <liBeiplinc," " but Cotton, L.J., preferred to regard

I "Thr .\r'}rnt!,„.r 111 P. D. IIM, ;.tr.l, H. of I,. 14 Xyy. <Vw, .-|l1t; Th<- UmrHr, i
\V. Rob. (Adrii.) 27IM The Clarence. A W. Rol-. (Adm,) 2n» : Th,- • Polomne," In.'.

U, S. (13Olto)(130. For liainrtgcs to IV ,ln-(iKiT in inllinion. apv Th,- J/arwMu, [IIKjT I

A.r. 241.
1 tl Mno. P, V. C. .Ill ! Li'io. 2 Httiti;. (AHm,) 3.W.* H.-o. too. per Dr. Ltwhinfft..,,.

Thf ' Simnhindr 2 Krr. & Ail. (SpinkK), 107.

3 At to th« bnnli'n of prttof on an ulU>(ii.lion thiil a xhip ill ii collision wHNinHtny-.
The Sea Xtfmpli. Lu-h. 2:i. But ii xliip »o phuid oii^jht to exccntu imy

'

"

l^>r<l

Wrii-lfyiUli

In .V-rgnm

ttl Admirjill

No rout I

The Swams,,
V. The

Thf MUnne»

The Uerlor.

,1.!,-... .... 'fiy iinictifiil

mantciiTri' to nvoifl n HtikrlKiiinl tnckcd vt'Mnol ; Wilntm v, Cnnmln Shipping Co.. -

App. ViXH. .Wll. H.r. -hA notn. The Like St. Chiif v. The Vndfnrrihr. \W L, T. (N. S.) I.V.,

WhPfe n liHhing licmt wjih ftwt to her nptn, tc Thi Cijfiimbiit, 1 Pritchiinl. Adm. Hi-.

(3nl wl.) 23!) : The Ridlle Imp, 42 h. J. Adm. 4H. Where thn whip hml hovo to.

Thf- SlenHfT V. The Alnt'i, 2 Mur. L.iw Vnn. 2411. The RmiUie, Tt P. D. 24.".. .\* t>

ontM of proof, nnte, 114. * Vmnnll v. fJarnrr, 1 fr. * M. 21.
6 Th* •' Mnrfusifi" L. It. 4 P. *'. 212 : The ' Im//„/" v. Patienre, 20 Rclti.-, 221.
n 4 P. 0. lir.. 12(1. The X.ifJ. h. 1 1 P. I). 121.

' 4:t h. T. 1 10. iiflirno-d in H. of I,. 4.1 L. T. I.".l. >• H P. D. 21H. 220.
9 t.r., per Bowcn, L..).. 221. In The (^itiekxtrp, \r, p. |j, nm, 202. the ride inid

down in The. firrinrw;i^ fulln-xrd. rftr"fVfn."H -\pp. ('.in. (iT'l, foiiowod in Thi, Lt,udi,ii,

[19051 p. tS2. allowed a •uccenaful anptdlant thn rontfi of hin nppeal.
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til" mill u MUblUbed uthtr l.y authority ihan by nuon or nouiul
prlllrllilv.

I( hy Ih" tlKKliKiinco of onn vpuwl iin<itlii>r in ilrivfn uKuinot > thinl, Whrr-
lM>th vt'iwln will hsvn mi mtimi sgsinat thn ni'niionnt hip ' Thi' 'li""'iili H"
thinl will only have an aition anainat thi" unoml if iihi< won- nuilty of

"•''"-"•;"'

rifKl'K'ncc
:
ami allowamo miiat l» ni«l» for a raplain or pilot nuiMiinlv mCTi,

put into iliHiPiilt cireuni«lanii-a ; for the Court iIoih not rmpiire in'ifn't 'l"»'"

lii'rvi! or priwniB of ininil. anil rxnrt from llu- ri<>|K>niililii in-niiiii th.-
.'i'"".'"'

*

ilolnjj in an r^onry »uilili>nly arininx thi' vitv ln'nt tliinK pm«il,|,. ' '"

IhiTu iirij laMw whin. tin. plaintiR ii. iinalili. to iilpiitily th'i niiillv Hu„.,h..
«hip, an in /*< Emiujrluimu. ' • whi.n. tho vpmi.! lauainii the ilaninji'i' m)iiri,„i.

got away. .'*uliai.i|iii.ntly, from the ap|H.nr«nii. of a vi.aarl in imrt tho
,"''' '""""'

owiiLra of the ilanMHi'il voaai-l lauaeil an arri.»t to In. nuiil... Iiut faili.il
';."'"",'""'•

to lili-ntlfy the vi.«ael aeiieil, anil the Ailmirolty f'oiirt ilianiism.il th«
.',",'.,.,*'''"'

action with iiwti, though they refuw 1 to awanl iliimanoH for tlin wrunii-
fularri.at. The FrivyCouniilBUKtainwithiailoiiaiim, holilinn.noverthi.-
lo»«, that '• unilouljtcilly there may bo eaaea in whiih there ia either
malafiitn or that mum nnjUijenliii. whirh inipliea maliie, which woulil
juatify a Court of Ailiniralty giving damagea, aa in an aitiim brought
at eoniniim law ilaniagea may be ol.taineil." " Tho real ipieation in
thia eaae, following the priniiplei laid down with regard to aitiona of
thlB deaoription, coinca to this -U there or ia there not, roaaon to aay,
that tho action waa ao unwarrantably brought, or brought with ao little
I iilour or ao little foundation, that it rather inipliea malice or. the part
of the plaintiff, or that groaa negligence whii ' ia eiiuivalcnt to it ?

"

Thla view waa approved in The. " Slrallimvrr." '
A|.p.r.iv,.,l in

Iteyonil all doubt the owncra of a ahip or veaaol injured by colliainn ''*' " *ra'*-
may prweeil to recover comiienaation. at their election, either againat »"" ,

the owners or againat the maater [leraonally, or against the shiji lieraelf » """"" "'

.. u'./J' "".'"i 'i !,';J"4./'.^
/«(~/r.V. 1.. IIL 3 A. * K. 3m

: Th, A „*,.»,„.,. b'j'Krr'
.' M«r. !„» I '»,. .\. s. 213. Tlie K^li^ma, anJTktA u^nilia. | IHIUI P. Jll'.t . „ . „„
* hilf ttiwiiiK II VCKM'I I'omen intucollJMi.m with a third.

» Tk, «,.,« CiW,, 4 p. 1). 21,1. .„. ,,, Bn-ll. I,..I., 2211; Any O.iiirl „„«lit t„
miiliu tlH< Ypry j(r(MU!»t bIIowjiiii-i! !i>r a i->i|iuin or iiili.t Nuitilfnly tint into hui-Ii ililtli.|ilt
I ir. iinwtaiui-"." Anlf. 4M.

' 12 Moo. P. r. C. 3.W.
• I Am.. (!ti«. ttH.

• The iUa,!. 1 W. Rob. (AJni.) 3«3, 387 ; Mawli, .nd Polloi^k. Mrrchan- Shinninj,
(«l. .•.l.|. «hl. ua) -Tk. Alia,.- m V. S. (3 otto) 3I«. Th,. U. and ,m.U., inT Z
' '"»B in Admiralty in rfm are laid down mThr^* Hold llHfdeHgV' T }lw p (• (>

*7, »hl.h ia roiuidi'nii in Tk "Tho Tialo," » A|ip. Can. 3.111; Tlu I 'ilu „/ .l;,roi II P I)'
;»l. and Cm, v. J/A-«i,»J,(la«71 A. C. 1)7. and thi.™ hpld to apply to Scotland ; Th^
ll'l-'> Clg. 11SU7J P. 2211. 7-*. IWJoa, llwll] P. 30». i. a'Jf.-i.ion on ,„ioHti...
I"l«i'cn two aalvora and thi. ownem of jiropertv damaRad by thp wrft'k in Ihi irnf.
1 "' .j;*" oWTationa. .Uaritiiiia lirn i> trratej in Tkr llmrM «,ora. II Aii., fa,

i/'V/i
" " t-* App. (Jaa, 2011. Forthelaw in the Unitiai.StatPN. aw n.y A'

Humli'-a, IM U. S. (41 llaviH) I. A inaritiini. lien ia not indelible, but may lie lout by
ii.-«!iKunto or delay where the rijthta of third partiea are eomiironiiHeil ; where reaaon
.ilfU- diligence ia uaed (which ia a qiieHtion of fact determinable upon the [larticular
.in uiiiKtances). and the prnceediiiKa are had in jjood faith, the lien trav.-lK with the
lliin- into whaLHOevcr poawMHion it may come : The Fnirixirl, H P. 1) 4H The
.Mc r. Ii.mt ShipiiinK .Vt. la.W (.".2 * ;-,3 V'irt. c. 411,, wa. paaaeil to re.tore the law to
llii' -tatc It waaauppowtcd to be in with roKatil to maritime lien previoualy to thedeciaion
III / ft. '• Snm." 14 Ap|.. Oaa. 2IIU. .l/ortfOH V. Ciutlr^e Stranu,hip Vo., Thf Cntllr-
'J'ti'

, [
IHD31 A.

'
"W, IN a deciaion of the Hoiiao of Lorda on the iiienninft of "diabiirae.

III! Ill- iiiiido by tho raanter on account of the ahip " under iiec. I of the Act. [n Thr.
"". Ml. [I81HI P. 271, »mrmi.tl [IHllilJ P. 411, the lira conferred by tho Act i« .aid to be
iiuly in reapect of thoee diiiburM>iuenta with refiard to which a lien waa aiipiaMicti to
lir.ic la-en created hy the Admir dty Court .Act. ISfll (24 Vict. c. Ini. = HI, and the
Ui-t ol whether diaburaementa ai e within thia claaa is, whether they are aiioh aa would,
auliiiiit cxpresa authority, have niedged the owners' credit. See. I of the Act of 1889

VOL. II. 2 A
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The Parle-

ment Beige,

Opinion nt

Brett, L.J.

Law in the
United States

Opinion of

Alarshall,

C.J., adoptrd
by Story, J.

The ship 8 habihty, it may be noted, is only to the extent of her vahie
at the time she is arrested, and not for the added value of repairs done
upon^her. It is equally beyond doubt that where neither party is in
Jault and the damage results from unavoidable accident, the loss lies
where it falls, and has to be borne by the injured vessel,' A further
exception has to be noted where the vessel in fault is the properly of
the Sovereign of a foreign State and in the hands of officers employed

In The Parlement Beige,' it was contended, in accordance with
analogies in the old law,' that a ship may be treated as a delinquent
perse without reference to the hability of the owners in respect of
negligence. If the law ever admitted a liability of this sort it no longer
allows it. In giving judgment, Brett, L. J., says :

" In a claim made
in respect of a col ision, the propi^rty is not treated as the delinquent
per le. Though the ship has been in collision, and has caused injurv
hy reason of the negligence or want of skill of those in charge of
her, yet she cannot be made the means of compensation if those
in charge of her were not the servants of her then owner, as if she
was in charge of a compulsory pilot. That is conclusive to show
that the lability to compensate must be fixed, not merely on the
property but also on the owner through the propertv." And this
IS cited with approbation in the House of Lords in The

'"

Caslleaate" '

En IM taw
^'"^ ""'

'" ^'^ ""''^
"

'
"' """'"^^y ""P^Mng th.

In the United States there is very high authority the other way

Pi /.'
'" ^",^^? ^i"

Ji^^Kment of the Supreme Court in United Staies
V. I he Cargo ol the Brig Malek Adhel, quotes Marshall, C.J." as fol-
lows

: This IS not a proceeding against the owner
; it is a proceed-

ing against the vessel for an offence committed by the vessel which it
not the less an offence and does not the less subject her to forfeiture
because it was committed without the authority and against the will of
the owner It is true that inanimate matter can commit no offence
Hut this body IS ammated and put in action by the crew, who are
guided by the master. The vessel acts and speaks by the master.
She reports herself by the master. It is therefore not unreasonable

*'^i .?""?''. '''™''* *" "«'='^*^'l by this report "
; and again :

Ihe thing IS here primarily considered as the offender, or rather
tne oHence is primarily attached to the thing." '"

...men S'o .rj ™,f,w i
'^'^ "«.!"•"«" I"- I"- not t»L priorily „ th«l ..f.e.meii, «.ho .re entitled to recover their wage, from him : Tht Mnr.Vi Lu»h .«".

SS TI^°)^E S±,r "''«^''«,'• I>«"<>n.lly liable
: Th. Wmiam%tl(M, i

h .i .. r°'*S;.'*«^*"«'^""'' *''n'l524. The seAmen'. lien for waBer,,,,,,

!!-|«%T^ *.*°r"°"'
' W- K°''- Wdn>.) M3, 470; The I,i„ranl, 2 W. Rob Ik 1

S,£. B l^'sl'-'Tw ^r'rS:" k ? * " <^- '^'- 221, commenting. ™ Tli,ioMon, B. 4 L. 82; The La^hlao, 3 W. Roh. (Adm.) 310, 318; Tlu Oatfitld. II

f„J™'s ''"'f'^'V -S*?- S P- D, 197; Tie Jauy, (l(10l!l P. 270 But .her,. ;,fore gn Sovereign „ a plaintiff, who.e ve«,el cannot fc sei,J he m«v vet be ml, ,.to pve Bounty for damages ; Tk N,v>b«,Ut. 10 P. D. 33.
' "

6 Uolmea, The Common Law, 26-33.
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Ruiei of Navigation.

In considering cases of collision the precautions taken by the vessel

thfn'^L?." ^7kT."' ''»r
™'y considerable weight in determining

I^ to he i,^3f
""b.l.t.es of the respective parties. These precaution!

^r^ .1 -n
' f^ P'r"y ^^ reference to considerations of niutical careand skill, and partly to general or national usage.' There are somegeneral and broad rules the neglect or observance of which goes Srto determine the liability or immunity respectively. ..

™.= \? "' P''.""^'P''' " that tte master is bound to take allreasonable precautions-material as well as moral-against his shipdoingdamage o o hers = "The true rule," as laid down in Tke " Wif-

„r nJl *•
A

" *''*.* h,"""' *^^^ "" ™'* precautions as a manof ordinary prudence and skiU, exercising reasonable foresight, woulduse to avert danger in the circumstances in which he may happen to be

defect liJv '/ '" "'' °"
''r

'"^ P"P" ="" """ "« »'''P i' *^« (">«'

ITf ""'"'.' '° 8°; '""?'.» <''>l'g»t">'' does not extend to render the

^»L!* ? "^'""" '•''/"''*' ''^"^ "> "ompetent skill or care or foresight

V. A/irfW Ry. Co.," this would be " to promise the performance of an

1311^1*^2/^" "''"'''•.'?,''. 1''"??'^ "PP"'"* *" the maxims ofl,aw. Lex non cogU ad impoistbUm '-Nemo lenetur ad impossibilia." '

r„.,T ™ T'k^ ^' ""j'^i
principle is another, that the rule of theroad must be observed. British ships are rendered subject to certainstatutory rules, now consolidated in the Merchant Shipping Act 1894 »

Jhormeriy in the case of a collision occurring on the high seasctween two foreign ships or between a British and a foreign ship, the

IdtT 7!'^ r"'.""'
applicable, and the question of^egUgence

V Best r T .
5' '^ ""f

"' general martime law. This if sited

Z„™l r*' r^ «
V*" *» '''""'I <" "^ windwarii, but that, as a

win keln"!
' '^ °"*i"

to expect that the ship which is close-hauled

It IS quite clear that she can go to windward with safety."

apiSle .trJ"?
'"

'^f^'^'"'"'
™"">»™=» tte general dutiesapphcable, apart from statutory enactment. " The duty which the

Prfvaiitionn
taken of

weight in

eHtiinating

liability.

Duty of

master in

taicing pre-
cautiona.

RuIc.H aa to
British aliips-

CoIliHions in
which a
foreign ahip
ia concern^.

.V ». ^»2j7i,''i:^ti?^l "'m^AZ^,^'- "' ""-'" '•'"" « »" ^^'"

I' .< \8 »? '''ri!*,l'
'*',

"
""" "'""•" '- "• ' P- "• 2»5

:
"« 1'«>V0, .1 Mar Law

mm,i™"faeameno„.h.„ 1 t" "" "1 F»P=''y '""""'"l. b«.u.e, though the

'iociy.«eioanf.4 0.»P. too.
'

. L R 4 o n is^

J~el.MlS.^«^7M ,'

''"^"'"'•^"'""y- IfS'"-. H Ch. a, pe?

' 5fi"is*iSJ;0.^' .'"irS'"""
""* '*''"^»"' «<"!'• Eq- ta. S 1308.

• «««*«,.,* T. B'i.i, J G * p. 5S8, Ml. „ s App. c... goo.

Lord Black-
burn in The
Khedive.
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Court casts upon him who has the management and control of a ship
at sea is the same as that which the law casts on those who have the
management of a carriage on shore—viz., to take reasonable care and
to use reasonable skill to prevent it from doing injury, yet that the
different nature of thetwo thingsmakes a great difference in the practical
application of the rule. Much greater care is reasonably required
from the crew of a ship who ought to keep a look-out for miles,
than from the driver of a carriage who does enough if he looks
ahead for yards

; much more skill is reasonably required from the
person who takes the command of a steamer than from one who
drives a carriage."

The inconvenience felt by the occasional inconsistency of the
statutory rule with the rule of the maritime law (which was sometimes
even productive of collisions), led to the adoption of international
regulations, hy which the former difficulties are now obviated. Local
usages as to ships, lights, and rules to be observed in navigating
foreign waters are still to be observed ; and although they have not
the force of law in the English Courts, yet failure to conform to them
is cogent evidence of negligence.*

If a vessel whether properly or improperly ' be at anchor, it is the
bounden duty of a vessel in motion to avoid collision.' This has been
differently laid down in America ; where, in the case of The Schooner
Mareia Tribou* a schooner going out of Boston harbour ran into a
sloop that was anchored in the channel ; both vessels were held in
fault^the schooner for not keeping a proper look-out, and the sloop
for being improperly anchored. This decision is clearly not maintain-
able in England, and on the principle already enunciated—that there
must be not merely negligence, but negligence as a contributorv
cause of the accident.

The absence of negligence on the part of the moving vessel dis-
tinguishes the case of The Schooner Mareia Tribou from Strout v.
Foster,' where the judges of the Supreme Court of the United States
were equally divided, and the judgment of the Circuit Court was
consequently maintained, holding that where there is no negligence in
the moving ship, and a collision occurs with a ship improperly anchored,
the third rule laid down by Lord Stowell in the Woodrop Sims ' applies

':

and the misconduct on the part of the master of the ship so improperly
anchored imports a liability where there is no fault or want ofskill on
the part of those responsible for the other ship. This decision is an ri

fortiori case, assuming The Mareia Tribou ' to be rightly decided. On
the contrary assumption, the case seems one of inevitable accident—
that is, an accident " which the party charged with the offence could
not possibly prevent by the exercise of ordinary care, caution and
maritime skill "

;

' and further appears to be covered by Lord

•' " ?5!I?°'
«'""» ^"HWlw" Co. y. Man,,. 14 C. B. 133, Maule, J., is reimrli-.l

saying
:

The only effect of the Admiralty regulation is to substitute the sailiiiK
directions there given for the rule of iiracticc which ejisted before, to make it mure
effective ; not to alter the proof of negligence.

"

a The Steamboat New Yorkv.Bea, 18 How. (U.S.) 223
'The Balavier. 2 W. Kob. (Adm. ) 407 ; Tie " C'K, o/ Petia, " and The Votnpa,,i: ie

dee Memagertee Manttmee, 14 App. Caa. 40.
' >

» i- j

• 2 Spraguc (U. S. Adm.) 17.

»,.',^ ..^"' '''• ^' '"• '^P- ""^ '• ^"*'»o». 14 C. B.N.S.4IK1; The Doml,,.;

'Vi8".g..,U.S.Ad.J17.
•»l'«^(A-".e")81 Anu.m..

' P« Dr. Liuhingtoii, th, Yirjil, 8 W. Bob. (Adm.) 201, 205. AnI,, 1091.
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Selborne, t. a, dtctum m Spaight v. Tedcattk: > " Contributory negli- o,«i.»of
gence cannot be established merely by showing that, if those in ''<"*^
charge of the ship had in some earlier stage of navigation taken » course '"?'•

'i-
or exercised a control " " which they did not actually take or exercise,'

"
Kill,

a difterent situation would have resulted, in which the same danger
might not have occurred." *

A vessel is to blame for placing herself at single anchor in such a <i™"»l rule,

position that, if the slightest accident arise to interrupt or embarrass
a mancEuvre, it is almost impossible to avoid a collision.'

When a collision takes place between a vessel under sail and one at Culli.ion
anchor, the primii facie presumption, if there be any fault, is that it is

''•'•'™'>

on the part of the vessel which is under sail ; and " the on«« probandi TuLZt'
lies with the vessel that is in motion, and she is priind facie bound to "t .nchot
show a sufficient cause why she came in contact with the vessel which
was stationary, and which was consequently comparatively helpless " '

The vessel under sail must accordingly clea; herself from the imputa-
tion by showing that every practicable effort was made to avoid the
collision

;
and this obligation is not altered by the fact that at the

time of the collision the moving ship was drifting in consequence of a
prior collision.*

Dredgers, whether stationary or working, are regarded as vessels at
anchor

;
but not so a derrick

; and proof of collision with such a
vessel IS not prima facie evidence of negligence as it would be in the
case of collision with a wharf or a vessel at her moorings. A dredger
ought to keep its position and maintain an efficient look-out.'

Another rule, " admitting perhaps of no exception," is that Vessel
when a vessel enters a harbour in the night time it must use the ="'"in8»

ftT'lnT'*"™
' """^ especially when the harbour is one greatly ^yi^i^U"

The obvious precaution is to exhibit a light, both when sailing and Quostion
when at anchor. In The Victoria,' Dr. Lushington held that there is

»;'»'l><"

no general and unqualified obligation to do this ; though, where the inql'liM
exhibition of a hght would tend to prevent collision, there is an obliga- oblig»tioi.

tion to show one, on the ground that " no man can justly complain of '"."Fhibit

an accident that haonens to himself if hv roaonnohlo .„A „—.. '"8"'-
- — , — —- ^.^....^t ..uou iiu mail can jusiiy complain ol 1-

1:

—

an accident that happens to himself if by reasonable and proper ni i..

d have prevented it." '» But in The Saxmia " the ton i„W'
liApp. Can. 219.

precaution he could have prevented

1 B App. Can. 219. Victoria

» Cayar v. Carrm Co.. App. Ca.. 873; U.M.S. Sam PmH, (IDOOI P 207 '""P'""
'"

i'i'SIr aw""^? 149
''"""° °' °°"'"''"""J' ""glig""'"

: The Orin^mn liramj,:.
"»""•""•

3 Tht " Egypliait'," 1 Moo. P. C. C. N. S. 37.1.

lU S. Adm.),3o9. 31«, A vessel entermi! a harbour under the imum.tanee. of Tie.v»)<,isre.pon.iblei«(»a,„™crfpa." Th"Cily„l P,ki^" andThtCwnpagnird,,J/,.„,„.„ «,,„„»« 14 App. Ca.. 40. The burden i. on the moving .hip to^exou.e
he,»e f. TheUatgoa. » T.rae. L. R 504 (0. A.). In The Ilironddle.n Time. L. R.

.i»ning 3 (t. higher than the after light, and thu. .ugge.ted a length le«» than IM ft..hm only one light is i,te.rribed ; but her length wa. greater than 150 ft., henee the
1 olli.ion. The colliding vessel waa held to have made out agood excuse

5 The Annapcli,. 5 L. T. (N. S. 1 326 , Tht Oeorg, Artie. Lu.h. 382.

.l/.i!,r 76 Fed' Rep f*?™""
" "^ "" "''''""" "^ '^- "' " "tto) 309. The ft //

X.JJsl fS rJ'* ^Z^"- ™
*"•• ""P- T»:The Xe„ York Orrfj.n, C. v. Tht

1 The Scioto, Davei.(U. S. Adm.)", 338 i The Ariadnt. 13 Wall. (U. S.) 475. Angel

lnne»L.R.554. • 3 W. Rob. Adm. 1 49. 10 i c 54" Lu.h. 410. Cp. The C. M. Palmer ; The Larwa. 2 Mar. L. C. N. S. 94.
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Privy Council affirms this absolute obligation. " A vessel at anchor,
or a fishinR-boat, is bound by the general rules of the sea to exhibit a
light so as to afford to the vessels whose duty it is to avoid her, the means
of doing so." ' And this, even apart from authority, seems the prefer-
able opinion. Primd facie, in a collision between a vessel at anchor
and one in motion in the daytime, the collision raises a presumption
of the negligence of the ship in motion *hich has to be rebutted.'

It has always been held to be a duty on the part of a vessel under
way = or weigh to exhibit a light. " It is, I apprehend, the bounden
duty," says Dr. Lushington,* " of the vessel under weigh, whether the
vessel at anchor be properly or improperly anchored, to avoid if it bo
possible, with safety to he »lf, any collision whatever. This is not
only the doctrine of the maritime law, but it is also the doctrine of the
common law with respect to carriages on the highroad." If there is
an obligation for a vessel at anchor to exhibit' a light, d fortiori a
vessel in motion must do so ; and this has been definitely held bv
the Privy Council.*

By the various regulations for preventing collisions at sea, by which
ships of various countries are bound, specified lights must be carried in
all weathers from sunset to sunrise,* and in the precise way that is
necessary for giving the warning enjoined by the regulation.'

Duty in Fog.

The duty to use care in the case of fog or darkness is in proportion
to the need for care." In The Itinerant ' this obligation is expressed

• Lush. 422.
a Tk€ .-(mho( Lyl,',

[1892] P. 1-9.

'There i» some uncertainty in the spelling of thi. expression "
uiiclc-r weich "

orunder way." A «r. er in the Time, some tew year, .ineo deiided that the latter
",S^^JT^.'^"J''s'°""'r'"'"-I''^°'Nn"°»|p°l™l«"dition?h.,b„^^^^^^^^under weigh at 589, and a few page, earlier ; hut " under way "

at 008.
"'"'^'"'*'

" Under we'gh
Each vessel held the course appointed her.

"

.^-ichylus. The PerBians.

.. Tu 'r™"'".''^ '»'> Engli'h verse by Le.:. Campbell, line. 380-1The Athenians . . . got under weigh."
Jowef t's Thucydides (2nd ed.), vol. ii. 292 (vii 401' Weigh the vessel up,

.
yinca dreaded by our foes."—Cowper

Possibly both may be correct The one regarding the results of weighing the nnehor

S S^ 7«.
5'.""'/°'"* "" '""."'7- "."'° R«g"l«i»»« tor PreJenting Colhwon;at bea. 1897, under way i. the form adopted throughout.

"

« ThtB„lavh,.2\\. hob.jAdm )407. Astoave.sel being lau„eh«i comln, ,„
eoll sion see Tie Cachapoal. 7 P. D. 217; also Tht Viann.,. Swa. (Adm 1 405 TheU„U.d Sm... 12 L. T (N S.) 33 : The Gl,ngarr,. 2 P. D. 235. The " imo.l p"
™£"™, ""»'

""."T*
«ud reasonable notiee of the launch given : The AndduLv.

i:- , J ^ ' ??' ™ " """" g""'™' notice that a launch is to tak, place on aparticular d.v
, Th. m.nh.„. 2 VV. Rob. (Adm.) 421. The notice mustZ^ilthe time of the Inunoh that vessels navigating up and down the river may not &damaged or incur danger : The Qtew/arry, 2 P. D. 235, 230

s TAc. j;o»w. Lush. 410, 422.

l«al ^r "'", % """ '°'*j i" V- ^- (« J'vi") " S«* Art. 2, Regulations n(

«T;af/,'^"i rJT"" "^ «»<«*>"o». L. R. Q. a 2S0 , also Merch.M ShippinJAct, 1894
.J7

* 58 Vict. c. 601, ,s. 418 (1). (2). 419 (I), (2), 424 , which Act, by , W
pre«ervi,.stheRcgulationBastheywereatthetlmeofthepa.»ingoftheAct ' '

73 ;r^rS."tS,!'p''i8'i:
" ™' '""'"-'"•. '» "• » "* ^<-'—

.
» r. "

8 Abbott, Merchant Ships (14th ed.). 9.T1.

« 2 W. Bob (Adm 1 230. See also 7'*r .W,«„„». 3 W. Rob. (Adm.) 7- Th,
Pcn»»s.'ra»io. 23 1,. T. .V.S.)55

; TheSS. H'r.lpWio. 24 L. T (.V .S 1 75 Th, mZ,,,,
C»«rta.25I.T.(N.S.)512ir*."fr,,«a,i"a,iI.j:..X„fr^>tR4Pc!5»^^^^

, 11 P. 1). 114 ; Mc Ini«., 13 1-. D. 46; TU .M,„hanl Prina,
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to he to exercise the utmost vigilance "; ' still, by this no more must be
understood than a duty to use the amount of viplance which s master
of competent skill would judge called for by the circumstances • for
there 18 no invnnable rule of conduct. Thus, in The Virgil,' soiling
on a dark and foggy night with topmast studding sails set was held to
be neghgemc

; while in the case of the Ebetieur,' where in dark and
thick weather a vessel running with a fair wind on a foggy night carry-
11.^her square sail, topmast studding sail, fore and aft mainsail and
gafl topsail set, came into collision, she was yet held not liable for a
collision, on the ground of inevitable accid»nt.* In this latter case the
sail was earned to prevent vessels immediately in the wake of the
colhding vessel running into her ; and conduct that otherwise had
been negligent thereby became justified.

If the fog is very dense a steam vessel should anchor as soon as
possible.' When in such a fog a whistle or fog-horn is heard on either
bow, and approaching, by a steam vessel not anchored, "

it may be
laid down as a general rule of conduct that it is necessary to stop and
reverse. ' • The rule as laid down by Bowen, L.J., is stricter • ' " It
cannot be absolutely laid down that a steamer is to stop when she
hears a whistle or horn in a fog, yet she ought to -".o so, when there >»
nothing to s/tow that it is safe to go on "^

In The " Ceto," ' Lord Herschell, C, thus states the facts : '" " Two
vessels approaching each other in a dense fog without the means of
aacertaimng the course which either ship is pursuing, continue to
approach each other, and when one of them which has pursued a
correct course finds that the other is pursuing a wrong one, which must
almost inevitably lead to a collision, she still continues a course which
was originally right, but which on these facts it appears to me threw
upon her the duty of stopping and reversing." The conclusion the
Lord Chancellor draws is :

" Inasmuch as she did not pursue that
course I think she was to blame." Lord Selborne" gives his opinion
that to fix such a vessel with contributory negligence even though she
had not ceased herself to pursue a right course it was merely necessary
to make out " that she had sufficient knowledge of the wrong course
which the other ship was taking within sufficient time to enable her

",'.'!i"5 X;"'''
"];<«' ';<" 'oinafogshouldriilBiibell.andnotiueahoro: rje J(/re*i.

n.S^'SP',- '* '" ''"''' "' •'""I'' Wore entering tog. Tke N. fllrotw, flSOai
P. lOo. Thejhma. 2:t Times L. R., 358 C. A., aSd. in H. of L. I.e. M3.

,' : S; ^^\ (Adin.) 243. a 2 W. Rob. (Adm.) 201.

Ti \5 ^-^"t i,*^!."' ,?!? What i< •' moderate .peed " in a fog ia considered io
I ftv ftftor, lit*, u. ^a. In my opinion a veNse] approaching another from aft and
L-ing more than two points abntl the beam of the foremost .hip—a poailion from
whi.h the coloured side hghts of the foremost ves.sel would not be visible— ia an over-
t.ikiiig TOSel within the meaning of Art. II, and a vessel is not an overtaking vessel,
within the meaning of this article, unless she is more than two iioints abaft the beam
"f the other veaseP'

:
per Butt. J.. TAe /Mfcro. 14 P. D. 77. 4 4ntc IO!)I

s The Olhr. L. R. 4 A. t E. 203 ; The Lartauhire, L. R. 4 A. t E. IDS ; Liitfe
1

.
liurna. » Rettie. 1 18. is a ease of two steam vessels in a fog.
« PerBrelt, M.R., r*«,/o4njlfc/ii/j(rc, 9P. D. 1.16. » If 137
» Op. The"Lamaahir,," [18941 A. C. 1. 6; iTJe KoningmUiM /..[l(103] P. 114. In

.1 canal, cy., Manchester ShipCanal. supposing it within the regulations, those hearing
nic whistle are absolved from their obligation to stop engines, since the assumption
iii.iy be made that an approaching vessel is on her right side ; The tforc, I1904I P 331

11 14 App. Cfts. 670.
1" 14 Anp. Cas. 676. Op. the American eaues : The " Colorado," 91 U. S (I Otto)' --

:
FAc Aficoocfec, 1S7 U. S. [30 iJavia) 330.

" 14 App. Oas. 677. A tow with a tug is not to be deemed a steamship for all
["irpnses under the rules, and thus in The Lord Bonjor, [ISWi] P. 28, was exonerated
ior not stopping under Art. 18 of the regulations.

The Virgil.
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vessel to
anchor if fog
very dense.

The •• Ceto:
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aohell. O.'s,
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opinion.
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officer or officers in charge to perceive that they ought to alter or »top
their own course in order to avoid the rislc of collision, and that bv
doing so, that risk would certainly be diminished and might perhaps
be avoided. ' = r r

The regulations prescribe that in a " fog, mist, falling snow or
heavy rainstorms " a vessel should go at a " moderate speed." In
TheCamjKinia ' the question was what is a moderate speed in a thick
fog for a twin-screw mail and passenger steam vessel. " The evidence
was that she could not safely be navigated at less speed than
she was going. But the Court held that in that case the cfuty of the
captain was to stop the engines. The law is well put by Lord Hannen :

'

If a vessel is so constructed that she cannot go at a moderate pace
she must take the consequences. I quite accept the view that then'
18 great difficulty in dealing with a vessel by checking her speed from
time to time—that is, by stopping and taking the way of! her -and
',.1' ''

.
" '"^ndency to throw a vessel out of her course and lead to

difficulties. But I have to deal with the matter as a lawyer, and I
have to say what is a moderate speed ; and I say if it be necessary to
reduce the speed of a vessel below that which is its lowest speed,
though it may cause inconvenience, yet it must be done in what
appears to me to be the only practicable way of doing it, namely by
stopping from time to time. *

If a vessel is on the open sea in a fog and not on any particular
track of ships, until she hears something, it may be assumed no ship
IS near her. If she hears a whistle astern there is no reason why she
should stop, nor yet if the whistle sounds on either beam ; if, however
a whistle is heard on either bow, " then the ship hearing that soumi
ought to be brought to a moderate speed though the sound be apparently
distant. But if the whistle is ahead, it then becomes necessary to take
extreme precautions." " There is no hard-and-fast rule that in a fog
a vessel having warning ot the proximity of another is not to alter
her helm until the signals of the other give a clear indication of her
direction. Each case must dopenil on its own circumstances ; and
these may afford reasonabie ground for l/elieving what the direction is,"
la The MarteVo,^ the English and American courts were said to be in
perfect accord with regard to the duty of a vessel hearing a horn blown
'" » fog- The law is thus expressed :' " In TAe Kirbij Hall,' it wa.s
held to be the duty of a steamship hearing the steam whistle of another
steamship in close proximity, in a dense fog, but unable to ascertain
her course and position, to stop and reverse her engines, so as to take
all way ofl of her, and bring her to a standstill. So, in The John
Mclnlyre'" it was held that while the master of a steamship was not.
at once bound the moment he heard a whistle, wherever it might be,
to stop and reverse his engines

;
yet, if in a dense fog he hears thi'

' .\l8o piT Lord Watson, U. 686.

.. ''!^"/'-?™-. Tie 'it"'. " P- I>. 2r,. " Moderate speed •
i. a relative termareording to the circumstancee."

[lOOlfp'ssT"™*''''
''''°° '""' '**'• '"'"""^ ''" "'° ^"PI""* (iazette, nol..!

dAumale, llMolf. 198. illustrate the duty to stop engines.

•i»'i.^." nm,-."a-i''*'
"'"'• '""""' ''*' *'"' ""' ' •• " " "''

• The" riadamym," lip. D. 172;[1391]A. C. 1.

' lii3 U. S. (46 Davi.) 64. • i.e. 72. • 8 P n 71» 9 P. D. 135.
".e. li » r. U. 71.
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whwtle or fog-horn of another vessel more than on™ on either bow
and in the vicinity, from such a direction as to indicate that the
other vessel is nearing him, it is his duty to at once .stop and reverse,
80 as to bring his veiwel to a standstill. In TAc D„rUu,,m' it was said
to be the duty of a steamer, on hearing the first whistle, to reduce her
speed, and as the vessels get nearer to bring the ship to as complete a
standstill as is p. , ,ible without putting her out of c.mini.md. and when
the other vesse has come close to, even though not in sight, to stem and
reverse the engines. "

>"l'ouii

A vessel with the wind free is bound to give way to a vessel dose s»ili„g
hauled, and a steam ship is a vessel with the wind free" Thus in all '™»«l .'"'l

situations a steam vessel is bound to give wav to a sailing vessel • * ""*"' """'
or, to state the rule somewhat differently, whatever a sailing vessel
going with a free wind would be rcjuired to do with reference to anv
sailing vessels she meets," in that manner should a steam vessel inany situation be required to act, with reference to any sailing vessel
whatever.' It is equally imperative for the sailing vcwcl to keep her
course.

To render a steamer liable for an omi.«,™ there should, savs Lord l)ui,„„Westbury.' be proof of three things-first, that the thing omitted to
"™.

be done was clearly within the power of the steamer to do ; secondly
that If done It would in all probability have prevented collision

; and
thirdly, that it was an act which would have occurred to any officer
of competent skill and experience in command of the steamer Theduty on the person in command is to use ordinary care • that care
which an ordinary ship's officer in the cireumstanccs might reasonably
be expected to display.

ui--";

... aI
"*""

"'''??.
c'° "PP'pacli'ng «ach other neither is to be st,»m .hi™excused froni responsibility merely because it was the duty of the other m"" llv

'

to adopt simUar precautions, if it appears that the party setting un that "PP™""'!'-
excuse enjoyed equal opportunity of conforming to the requirements

'"«'

of the regulation
;

for the law requires both to adopt every necessary
precaution and will not tolerate an apportionment of this duty."

» lop. D. a.

In .L''''^
™'.

" ""l'''"^':
I'-.B- * l"- '; Ml). The rule ,,. 1„ whi«ti,„g „ „„i li„,it«l

>i)(NeiH win err, if tht^y vrr iit all, tm the Hide uf wh \t ine " • tier Sir P Tni.ni> t*.h.1,^. [19021 p.p » d»i.i„„ „„ Art. 28 of the ros'.ktion..
' " ^^ •'™°''' ™°

' A. to thi» (liily, ,eo The Pcetf„rtm Vatllr, 3 P. a II. As lo ••ov.Tl.kin,, ••

n 1
. p. 104 i but il >he ha. got |„ her trawl, and i« able to maniuiTe 'he iTlolS

daTv^n"/ ","" '"•™'
"°tr oo.-Bm«nd. The (,>„„ C„.,

" "K P 147 Ttaduly on a trawler 1. treated in rAti-OK/sCoioKy, 20 Times L.R. 20™
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It 10 not the Uw that a rteamer miut change hep course or mu»t
•lackeli her speed the instant she comes in sight of another vessel no
njalter in what direction it may be.' Other things being equal, it is
the duty of a vessel going against the tide to stop to avoid a collision
since her movements can be controlled with less difficulty than those
of the other vessel.' If. however, two steamers are meeting each other
end on or nearly so, where there is plenty of sea room, and are at a
considerable distance from each other, it is not the duty of either to
stop, reverse, or slacken. The duty of each is to pass on the port side,
and the pate of speed is not an element in the case.' The duty of a
steamer to keen out of the way of a sailing ship implies a correlative
obligation on the part of the ship to keep her coureo and to do nothing
to mislead the steamer.* The steamer is not called to act except when
she 18 approaching a sailing ship in such a direction as to involve a risk
ot collision. She is not required to take precautions where there is no
apparent danger.'

The law on these matters is settled in the Regulations to which
allusion has already been made, and to the text of which reference
must be had.'

General Principles.

Whore the The rules are not an unfailing test of the obligation uf tile master

IpplioYble
"' ""'' application is limited by the consideration that the circum-
stances arc such that it ought to have been present to the mind of
the person in charge, that it [the rule] as applicable." ' In the event
of a case occurring provided for by a rule the applicability of which is
not apparent to a competent navigator, the person failing to follow
It IS discharged, notwithstanding confopmity to the rule would have
obviated the accident. But admitting the application of the rule, and
supposing a departure from it in circumstances where its pelevancy
ought to be ppesent to the mind of the person responsible, the sequence
of cause and effect is not narrowly to be scrutinised ; for the ,i;overnin

j;
consideration is " that if the absence of due observance of the rule
can bjr any possibility have contributed to the accident then that the
party in default cannot be excused." '

Again the literal observance of a rule will not discharge from
liability when an observance of the spirit of it would have ensured
precaut'ons that would have obviated danger. Thus in The J. R. Hinde'
the ruli was that " no vessel shall be navigated or lie in the river with

„,
' '''*'"j''""""5'"«""'*«"*'"''o/Kj™."I-R. 4P.C. I, ex|)l.im-d «eic/»na v.

Slmnton, The •• JIhondda." 8 App. C««. .IW. Cp. The Hnlannm. 153 U. S (4C1 D.iii.l
130 i Tht Srrvia. 149 U. H. (42 D»vi») 144.

v.
.
i,

,

,

a The "flalatm," 92 U. S. (2 Otto) 43!).

' '!'«"*''«'S'"'«."»1U. S. |10tto)200. 4 Th,Hi,jhml,.i\2l..T.M\
1 The SrMvi. 14 Wall. [V. S.) 170. K, to .-irrumnhmoeM undur which a .t™i,i«liii,

IS not under command," TAe- P. C«/and,"[ 1893] A. C. 2l)7 ; The Port l'ift;ri'i,

e The Regnlationa for PreventinK Cothtdons at Sea in force on and after tlic Ist dav
°

. Jy '..'l""; .S,™ f."""^'l '" «!« I-""" Koporta, [180«] P. 307, and are made under
««. 418 434. of The Merchant Shipping Act, 1894 (57 * 58 Vict. c. 80), and an Order in
IjJiincil, dated 27th Novcniher, 181Ki. The history of the International Rules in tin'

i. ™"''".»'''i''' "o 'ho outcome of the English Orders of Sailing of 1863, is givcii
in The Albert IHmoie, 177 I:, S. (70 Davis) 240.

M.R., ™e'C"»'p:a 'i:^''
"'"'"' "• "-"•

'- '""' "•'" ^' «'""' ""' "-'"

8 Per Sir James Hannen, The " Arklow" 9 Anp.Cas. 139
• [1892] P. 231.

'

The J. R.
Uiule.
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it« anchor or ancboi. hsniing by the cable perpendicularly from thebawM unleM the stock ahall be awaah." The rule wai complied with
and with the anchor in this poaition in a colliaion damage wa> done by
It. The rule was interpreted to mean that " stock awash is the mini-mum

;
but that no liability attached, for that though the injury

might probably have been averted " if the anchor bad been lowered in
time

;
yet It would have been a very smart thing to have lowered

the anchor when the collision was imminent "
; and the rule of duty

!" 'Ac" emergency is no more than that of ordinary diligence. But
in J lie b,x SiHert those in charge were in fault in having their anchor Th. Sim
so high in the water as to be likely to do damage to other barges with ***'*

which this barge vm in company." and following the interpretation of
the rule in the earlier decision' the principle was extracted that "if
barges are navigating together their anchors should be placed suffi-
ciently low so as not to be a source of danger to each other in case any
contact takes place between them." Thi» isobviously t irrect whatever
interpretation of the rule is admitted.

The duty of a master of a ship, where the intention of notconforming Wh«.
to the rules is mamfested by another ship with which a collision sub- '"'""ion of

sequently ensues, was considered by Dr. Lushington in The Commerce;' Z'mZtathe principle laid down was that, when those on board one vessel 'Li?
approaching a collision find that those on the other vessel are not "'"•"'•"t'J
going to perform their duty, they ought not pertinaciouslv to adhere 1;^'°°"""
to the letter of the rule, when by varying from the rule some manceuvre S'might be executed which might probably avert an impending collision. c,.mm„c^
1 his principle was considered by the Privy Council in The Biiloqei Th, Hg/o„eJ
thruletuen,' where it was said that, though in itself a sound one great

''*"'•"»«"
caution 18 necessary in its application ; since " to leave to masters of
vessels a discretion as to obeying or departing from the sailing rules
18 dangerous to the public ; and that to require them to exercise such
discretion except in a very clear case of necessity, is hard ui>un the
masters themselves, inasmuch as the slightest departure from these
rules 18 almost invariably relied upon as constituting a case of at
least contributory negligence." *

On the other hand, the principle enunciated is no more than thecommon law doctrine that one is guilty of contributory negligence who
way of obviating a peril yet refuses to adopt it because the

seeing ia -./ _-- --••—"o - f^»" j^v loiuBco lu auoub ic oecause tne
other person is m default. A captain seeing a collision imminent and
liesitating to break a rule even to escape from an accident will
assuredljr have his conduct most leniently considered on the score
tliat he is placed m a sitnation of peril by the wrongful act ot another
person. If the precautionary measure is obvious and simple he will
not be excused from taking it because the literal observance of some
regulation could be urged in his defence for his action producing

Before the decision in The Khedive • the rule was that when two Ruleot
vessels are approaching near to each other under steam, each steering """» '»
a proper course, and one is suddenly, byawrongmanojuvre of the other '•"'"8"'"J'-

>
I IIIOOl P. 302.

' 3 W. Rob. (Adm.) 287.
'. L.c. 672. Cn. Ntw York a^ Liv„md. <t;

ll. ISO 372, 383: Tie ffa,r«», 2 M.r. liw C«,
-»- AE. 417.

.App. C«». 876. Sec TO, .K

3 Ante, 1104.
* 4 App. Ci*8. 069.

.**?criWTAtp Cr>. V. H-^mbfUl. 2i iFow.
N. S. 464

i The Uagml, L. R. 4

loi", U P. D. 132 ; Thclmliro, 14 P. D. 73, ooiKidetcd
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pl»ced in a position of rriticil danger, the on* ihall not be deemed to be
in fault by reaaon of her captain not havinn given ordera to alacken
•pew' iir to iito|i ami re vvree. if it in ntahliahod that a captain of ordinary

f*"'
''''"• *"'' "'"' '"'•'''' ** '"'''y •'»<"wJ in 'ho circuniatanceaTk KMu,. for not having given Hurh order. But in The Kktdivt.' the Houm of

l-onli decided thia to be no anawer, when atatutory rules have been
infringed, to nay that a maater had acted from the heat of motives
and to tlie Iwat of hia judgment ; for the law ia not that the master is to
do what acorns to him best, but that he ia to olwy the Hcgulationa,
Actual necessity, not considerations of ex|>ediency merely, can alone
excuse their non-observance. From that it was urged that success
alone would justify departure from the observance of statutory rules.

This argument was not acccdcil to in Tke Hennret,' where the
dei'iaion in The Khedive was explained not to he absolute, and to admit
of n ileparture from the regulations, where " auch de|)arture is the one
chance still left of avoiding danger which otherwise was inevitable." '

There the I (lurt refused to hold a ship to blame for a collision when the
ship, being not otherwiae in fault, with a collision all but inevitable,
as a last chance adopted a course not pointed out by the Regulations.

In a previous case. The ' fanri'/ itf. rnrei//," 'the contention that
mere proof that the infringement of aregulation did nut contribute to a
colliaion was rejected, and the Privy Council adopted a view of 3(> & ST
Vict. c. 85 a. 17,» wliich, while it exdudea proof that infringement of a
Statutory Kegulation which might have contributed to a collision did
""* '" '"'* ''" ""' y"' "ll""' ">« party guilty of the infringement to show

aMrflw* ?'"* '' """'' ""' l""»'Wy '<' »"• Thug, in the Ditke of Bualeuch,' where
it was proved that lights curried by one of two vessels which came into
collision were partially obscured ao as to infringe a statutory Regu-
lation, the Cimrt of Appeal, reversing Butt, ,1., held it to be the duty
of the ('ourt to im|uire into the position of the vessels ; and if from
the admitted relative positions of them the partially obscuring of the
lighta (the inculpating circumstance relied on in the caae) could mani-
featly have no possible effect on the collision, or if from the evidence in
case of a dispute the Court v.crc of the opinion it could not, then the
vessel with defective lights would not b« held to blame on that account
for the collision.

The Duke of Buccleuch was taken to the House ol Lords,' and there
on the construction of the facts, the judgment of the Court of Appeal
was affirmed, the House being equally divided, Lord Herschell and

' "App. Ciw. 870. I II p. 1) III

' L.r.. per Bowin. I..I.. lU. Tkr Kktdin , .1 App. Ch... |«t l/jtJ Wnl»im. IIIP4

|HT Lfird HiLllierloy. yoH.
* Decidi-d in IST.'i, lilid rvpurlvd in a note to 13 App Uiw. 4.W, npurovni *n Th-

•Uorhumj," 7 App Ca«. .512. rofrrrinii to 2 .M«r. Liiw Cm. (N. ».)MI1. S».o The jtarlrU,,,
153 U. 8. (46 l)avi«) 114, where ut 74, unoakinR of failure to provide a Mhip with the.
fon-hom prciM-ribed by the Intemationat RegulatiotiH tho Court ttaid ;

" The preaump.
tion ia that this fault contnhuUd to the coliiaion. This is a |)resumption whicJi
attends every fit.ilt conneeted with thi. inanaRement of the vessel, and every omission
to oomjiy with a statutory requirement, or with any regulations deemeil essential
to Rooii seamanship. In TAs i'tansff/wanw, 19 Wall. (U, S.) 12.">, 130, it was said
that

'
in such a ease the burden rests uism the ship of showing not iiierely that her

fault might not have been one of the eanses, or that it probably was not. but that it
eould not have licen '

"; Kifhelint.d-c., Navigation Co. v. hfuton Inaumncc Co., 13t* U S
(29 Davis) 4t«. Wirn.rs «/ Sailing.Ship rmtunoto Fignri V. US. Cooga, 211 V. L. R. 874

6 Re|iealed by the .Merehant Shipping Aet, 18M (57 & 58 Viet, e tlOl sch «ii
butrr.ei,.,,!,.,! by .. 4111(4). ri„ ;i,,m„„i, (lf«-,l| P. 221 ; A„„rA, r v. ( Me shipp,,,'.]
t'o..rill04121.R. 1211.

• 15 P. I). 811. ' [1801 ] A. C. 310. See The Lok Birxl, U P. D. 80.

In the
House of

Lords.
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Lord M>on*ght«n boinf o( opinion th«t Iha view of Ihn ( !oBrt of Apmalwu the niht one, while Lord Bnmwell and l^rd llannen were (or
reetonnn the judgment of Butt, J. On the point of luw the Houiie were
un«mmoii»th»tthetruecon«tructionofi«n.l7oftheMcrrh«ntShippinB
Act, 187.1, M that the infringement inuft be one hoving some iHnwihln
connection with the collision ; ' or, in other wordu, the pn.»uniption nf
culpability may be met by proof thai the infringement could not by any
pCMlbility have contributed to the rollinion. The bunlen of .howing
thii Ilea on the party guilty of the infringement, and proof that the in-
Inngement did not in fact contribute to the collision is to be exduileil •

Where the niaater of a ship fails to use extraordinary skill or nerve, r.,n.lii,i
the exertion of which might have avoided the collision, his failure ''"'"« """

u not to be imputed to him aa negligence, if he ii placed in the poaition 'Silil"calling for the exertion of such unusual faculties by the conduct of those
on the other vessel. "My opinion," says James, l,.J„" "

i, that, if, J„d«ra.„i „|
in that moment of peril and diHiculty, such other ship hapiwns to do J"'"". •''•.

something wrong so as to be a contributory to the mischief, that would «/*;',
not render her liable for the damage, inasmuch aa [Mrlect presence of ".,-«,.
mind, accurate judgment, and promptitude under all circumstances
are not to be expected. You have no right to expect men to be some-
thing more than ordinary men." The same liolds goo<l in perils
brought about by inevitable natural agencies ; for the obligation of
* mJ"^'°' " '° *"*' "°* exceptional, but merely cnitiotent skill *

The Court,
'
sayi Butt, J.,' " is not bound to hold Ih ,t a man should

exercise his judgment instantaneously, a short, but a very short, time
must be allowed him for this purpose."

M of"""","™'?."' interpretation of these Regulations," says Brett, Tin„.„f
M.K., is (the object of them being to avoid risk of collision) that they «T>i'l"«ti.>n

are all applicable at a time when the risk of collision can be avoided- i"", ,

not that they are applicable when the risk of collision is already fixed
"'«'""""""

and determined Wo have always said that the right moment of time
to be conaidered » that which existo at the moment before the risk of
collision IB constituted."

Yet, again, since they are issued for the guidance of masters of Bulciob.
vessels, they are to be read literally.' By reading them literally is not "•'
to be underatood the construction of a philologist, or that of one versed

'''''"'"y-

m the shades and niceties of meaning words may bear, " but according
to a reasonable and business interpretation of ii (them| with regard to
the trade or business with which it is [they arej dealing " "

By the Merchant Shipping Act, 18'J4,' s. 42a, where the master IV.„mrti»,
or person in charge of either vessel '» sails away after collision without >' ncgli!

> .S«enDte<, llOlt. K*.n<'einth6

r ?&. ''Ji"..''?"""'?''.'.,':'''
'*''!' '^^ *^»1 ""'" "o" * '" " <-'""''. 1I«W| 'T °'

VtI /''^^""rtC"""'!'*'^™'' !»' «'»"»<«». (18071 A. C. 2(10,

'"' •"I'ng .w.y.
'Tht BywrU CniUt. 4 P. D. 223. There u « v,Ll,i„hle i„H.,m;„t l.„ f..i«..-i i
s The bywpll Otutle. 4 P. D. 223. There

in Tkr Stagull, 23 W«ll. (U. a.) lia
The •' Cily o/Antwrp," L. R. 2 P. C. 2,1; The

The KMivr. r> Aim. Cm., gr Cirf Bi«Vkb'iirn| 81)4
^ TheEmmu tlaaiie,UP.D,sx A
" Tht Beryl, P. D. 140, followed

Jible jiidf^ment by Ciiffoixl, J..

' Htir^niti," L, R, 4 P. ('. 212, 220;

.4llle, 1080,

[lOOsfp la'""
'"' """"*"' '" ''*' "'*»•'" l'»"'J ' ?*« The aiMafibert,

b,. '.„*r 'f'.'L
' ' ^V *" •'°"^'' "•"• '" "Pl«in<->1 in The .l/nrjarel, 9 P D. 47

:

liWTJ. 4.C. Ifla. >i Tkelhinelm,^^^ 1} prrBrutt.UR 171

' vLtf!.^'^L°J^' "PT^""'"*
-l* "'t«l "Iteratim. 3« t siVicl/e. 85. .. 10.
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lint urrrtiininK wbnthor th« olhir vmmI h» nmd of MiitancK, and
tmhnnf to Iha other vmmI lurh uaiiitanre u may be practirahU,nd lurninhinit partiruUn u to hU own, th« muter or iwnu.n in charge
of the ahlp « wilinK away ahall be preaiimed guilty of nrgiigenie,' and
damage may lie rerovrred without further proof.' Further, if the
maeter or iwnon in charge faili without reaaonable raune to comply
with th' 'ion, he nhail be guilty of a niinlemeanour. Hut a ahip
u not i,.,i.|" nl to remain alongaide another which haa Iwn injured,
and thu« to run a n>k of capture by an enemy'i Heet, nor i» the owner
liable for coniwi]nential damage which might have been averted by
the excrcine of ordinary ilcill and courage*

LimilalioH a/ Liabililj/.

BmfuiTnLl '''"' ""'hont Shipning Act, 1«B4,« •. 603, providea that "the
ll.biiiiy. ?*""? "' • "'"P. rfntwn or foreign.' ahall not, where all or any of the

following eventa occur without their actual fault or privity '—that ia
to lay

:

a. Where any loaa of life or penonal injury ia cauaed to any
person being carried in the ahip

;

b. Where any damage or li'««i«cau»ed to any goodi.merchandine
or other thingn whotaoevcr on board the ship ;

"

1 Tkit/M,,: L. R. 2 A. t K. 3M-, dni.ion on U t 3fl Vi. i. r. 0.1. .. 33 ,„ „„,
1)7 » nil \ irt .-. Wl •. 48" ; St parit friviuan ami lllriini,,,, I. H. 11 U. B. Ml : 7A.^Jmlir. 3 M.r. L.. (•„. .V S. 16. 33 L T. |N. ».) 102; TJu Hw^i.tmil P. 2311.
N«<<n<>t4.on.StHtutory I'iniititfinti-. 3 Krnt, Comm. (I2thf<l.), 217.

1.. tb. Uw ,m,l,., .In. „| 2.1 k m Vi,.l. ,.. M. TA, Airinlir. «™ Th. r„l„ „ l„d.m.|„H, n«l,i,«llv Howini, from thr wron|,(ul u-l i. Ihrumo in Ajinirnllyu »i ™mm™i
I.W. »»(,. 10. f„ TU il,IU,^,, 3 W. Rob. (Adm.) 7, .h-r, . y„l\ !,„„„„ hZrundown, .iil»».iiunuly bsc-.m, unra«n»f.«lj. and got u|»n . .„n<ll».nk .od wa.
'""' llT. l.""hington riital thiit Ihr prfaiimption o( l»w ! Ihal FYi'ntunl loan in
.Itlnbiilalilo 10 the cSr-i. al the oolli.ion. uid not to .ny new c.u.r. lu th. mi.-minsgem^nl o( the |».r»on« on boiinl. In «•.(» v. luwlry. 1 How. (I'. 8 1 2S lU'tiisIdamage at the time and |ila..e n( iniury ii lald to be the tneainre ot damagpi in caaea of
rolli.ion a« in inaurance .aM,.. an<{ not the probable prollu at Ihe p.irt of deatination

:

but ae. l'ur.on., Uw of Shipping, vol. i. MO, IH4, where the ca.e. are .-olleetej The
f.. o ,'iS"''? '" '"I""'"""' 'he United Ntatea will be found in Tkt Ballittum, 8 Wall.
(II. ».) 377. whei* the leading maiii.i la aaid to be rw/ilalio la laleoran .• and thii in
reit.rat,dmr»,"^tfo*,"l(3tl.H.(30ttol3«2. />„«, 1111. There i, no prinriple of
law which reqiiirea a peraoa to eontribote to an outlay merely linauae ho haa derivcl
a material benefit from it. To render him liable it mu»t be incurred on hii Hiioimt
an<l wit'ihi. authority; but when rep.iir» attributable to one intetevt have been
eieouted atmultaneoualy with repain attributable to another intereat (both of which
are ne<e,.«ry). an eipenae thua incurred, and ne.-ea»iry t..r either pur|«»e. ia not to
he allnbuled .olcly to cither, hut ia a factor in the coat of each, and miut be dlTidcd
proportlonaoly. «"oio« &V. Co. T. Lcwhn Ammm, [1800; A. C. 6, .li.tingui.hinn

nSiiTi. 1',""J!f u°-
' ';»'-"J™~I»'* ^«- Co., 1 1 App. Oaa. 573 , Tht /«... .:

[ 1902IP. 17 : Th* HaVfr§ham Oit.nge, IWfiJ P. 307
• Tkt rAunagu, 41 L. .1. (Adm.| 44.

I»»l,«^t5?v'''!'°??;
Swalao Merchant Shipping (Liability of .Shipiwncr.) ., 1.

1898 (flit 62 Virt.cl4),«nd Merchant Shipping (Liability of Shipowner', and othcrO

A PJ^Ii^ ,0, "t^'l'- '•1'"' Shipowner.' Negligence (Cnedie.) Act. 1905
(6Ed*.VlI.c.l01i Merchant ShippingAcl.ll)OU,(() EdwVIL c 481

SuA^h,J. 7 «. B U. 160 : TA, Wolanl. 1 W. Rob. (Adm.| 383. Charterer, bydemi.c
are not owner., and cannot claim limitation of liability in re.pect of loa. or dam.i«o

(19061 P 34, aSi 23 Time. L. R. 414. .\a to liability under 20 » 20 Vict c 63 .

?!'. rr"v 'a'aS
' »'" °'V- '}' ?**. 1- K- 1 A. t E. 102 ; T'Ae C,i,kn, 6 Mar.

(isWlTQ B. 306
"'

''• •
*""" ^- •'"*' °' (^l»o/io«fo« Court.

I Sr'C* ^tyt"^ '."d^J^:»""'i- " 6 <<• B- 2!IO.i5r*. Mac, 7 P. D. 38, IM.
' ^iIioiiT. ilulaon, 2B. tA!d. I; T><£iiiiKui,SP.D. g.
> OlnAofm T. Airter, L. R. 1 Eq. 198 , L. B. iCh. 223.



OHir. V.I COLUMIONfl OK WATER. Il«t

r. Whfw any Iom o( lik or pnonil injury ia euuM<l to any
fwrion rarrioil in i.ny olhfr vrml by reaion of tha
iniproivr navigation ' of tha ihip

;

rf Wlicrr any lo« „r damana ia rauaati to any nthar veaael,
or to any )!<kkI., mer.ban.liaa, or other thi'nga whataoevar
on iHiant anv otbar veaael by reaaon of the imiir.>i><<r
navigation of the ahiii

;

M. liable to <lainaKe» bevim.1 the (ollowinR anionnta
; (that i> to aav)

(1) in r.»,H., t of l,M« of lif„ or ,M.r,nnal injury. ..ither alone or toBether''
with loa> of or .lainaKe to v.«el«. ko.hI.. mer.han.li«e. or other thinca
to an a((«r>.Kate nin.mnt not ex>ec<lin« il3 f„r ea.h ton of their ahip-i
tonna^,. ;

" an.l (iil in re,|K.ct of Uaia of .,r .lainage to veaaela. ao-ija
n>..r<han,l.«e. or otiier thinipi. whether there h.. in a<ldition loii of lif;or ,».r.onal iniury or not. an aRireaate amount not ejteeding £8
for each Ion of the .hip'a tonna«.' Por the purpo... of thia .ection
the tonnage of a .teani.hip .hall l« her rcgiHteL.!,! tonnage with the
ad<l,tl..n of any engine room ipare dmlu.tMl for the purp<«e ofKertaimngthat tonnage,* and thetonnageofaaailing.hinihallbeher

I. -V.'S'""''/ ,

""""
i'

'" ''''""' '" '*• "<"*">'"». It P. I). *). u.i ft,. .

I 77 I!'".'"'"'"'"" '""fMlii". I.. B. (1.1. 1>. MJ, WMkr, r. i'„„h, ti

.i.»?™7;,rJ" !7i;<":u'/r4'i''f."
""' '"" °' "'• ' "-'' '»'"'""'

m,,'./: * K 1 A** I.-" iV/'T'll'-i '•

"'"V"' • "'"' '• " ' K" '" • "« "»'

7W1
!

A ra..re l.rm,.h ,.( Ih. t„,inK c<»,l,», 1 would nut Lrlni, lh» ..urn iilhiiTlh.

Sw r,h"" "h 'h
""•*•'!'' "l-iPV'-H Am^dmeat Act, 11W2. but I

." o „™ ™
<iTlinn. Ihr I'liiif la not oiiatn out of thit .nlliin Im-aiiiu. ih.» k 1* LT J V
of tha lowiii, ooutr.t." In n° .«("", TlMWI p 1 o liTi ,

^" " '":".''''

;™n„f.h/d»™^,„J,';„J^*;i,'j':('i,!^r,hotl^^^^^^

» .y.>o» ». «„»„1,, I / t H. 738, 30 L. .). Ch. 844

"t. ioVof.viT; li^' l''"'"?0 P" t'»'i""'" •" l>"ld to be eluded hylL"|« ration ot« y»,.ht i-lub . tul.-. in Oorfa v. bwiirai-...
1 18871 A. C. M A» lo liibilllvU iu.fn...t beyond th.. W ,„ ,o„„,g., r*. JVort*,,^',., £'

K. 3 A t E B A, J
iT fo11'[l",S i'""",-;;'?' '''i ' '''"''''° *""»"' "« ^"""»«'. [18^2J Ram which

:. t.|Sj^Au?!r-,^-ijA;Xnt^pS:n^L.^' --" ^
«HMw. \I. 0.48... «0 and SetftmiSch*^. f*e i««A«V,. 23 TiniM L It 683 '

Porlhff l.iwttiwrt rnmi the Ute Act, «» Thti franeonin 1 til liii T-i d .

l" 'ti tV,-

"
' f*','""'^'';

i'«»'i « "^^-^iZ^Z-^k^fJ^^/X^f'^T-

Vt J liw .

jr»« AA,ii,» 7 A.,p. c'»». 7U.V wher,. ,«.. M of th> Merchant Shippina-^ct oi i8(ij, which m reproduced in MC. 503 ( I j (21ol57 AM Vi..i ,. «ii i-
^ '"VI'I''"B

..ill by I^r,lSclh,,r„e%t 815 by Urd Blackburn. "d^tVilS^^^^^^^
•ii'^r/;,'-

*""*"'•'"• 2° « B- "• 328; and in Am.ric. in rA* "SS^'Mili
lil h"- wi°' '.'• "; Jf""**.. 122 U.S. (15D.,i, 97 /.„Jfi^ U7 JS*(40 Day,. 14. A. to .jhat .hip. it applie. to. TAe wJtmrthvr^^ia-Jim what .ituiitbn«. T-Je ".inWio "

I Uoo P (j U N a ??1 I
"^^ '^ '^^ '«

I
•""

l"T.witM J„H '.jT
^"^"

J"'"
•"•""''"d th.t • limitation .uit iniah«

i.hah it?^. .i,""".^
'° •.ucce..faU»ue by. .hipowier, without «lmitttaiIN. h.bility in the action. See the lemuk of Butt, J^ T»« Jfofo, 19 P 1) jj

U
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Iledley v. [

Pinhtey ifc

lifon*' Steam-
ihip Co,

registered tonnage." ' Provided that there shall not be included in
such tonnage any space occupied by seamen or apprentices and appro-
pnatcd to their use which is certified under the regulations scheduled
to this act with regard thereto." The section also provides for the
measurement of foreign ships.''

w B a further sub-section of the same section,' the owner of every
sea-going ship or share therein shall be liable in respect of every such loss
of life, personal injury, loss of or damage to vessels, goods, merchandise,
or things as aforesaid, arising on distinct < ons, to the same
extent as if no other loss, injury, or damage V - irisen.

This liability is independent of the consideration that the ship is

sunk,' though in America, under the local statutes, the law seems
otherwise.' ( 'argo laden on board at the time of a collision is in no case
liable,' though the freight on it may be ordered to be paid into court."

_^
The limitation of £8 per ton of the tonnage is in respect of damage

' arising on distinct occasions." • The test of what constitutes a
distinct occasion was e-\plained by Lord Esher, M.R.,'" not to be the
time at which the damage occurred, but the consideration whether in
the case of damage to two shijjs " both are the result of the same want
of seamanship," and, " if they arc not, the Act does not apply except
as to each of them separately. ' An order under sees. 503, .">U4, limiting
liability, and fixing the value of the ship is not conclusive on cargo
owners who arc not parties to the proceedings."

Here also may conveniently be noted the provision in The Merchant

J
Shipping Act, 18il4," that in every contract of service between the
owner ol a ship, and the master or any seaman thereof, and in every
instrument of aiiprenticeship whereby any person is bound to serve as
an apprentice on board any ship, an obligation to " use all reason-
able means to insure the seaworthiness of the ship " shall be implied,
notwithstanding any agreement to the contrary, as well as a further
obligation to keep the ship in a seaworthy condition for the voyage she
is undertaking.

The meaning of the term " seaworthiness " in this enactment was
sought to be extended in the interest of the preservation of human life,

in the case of UfJleii v. Pinkney dc Sons Uteatmhip Co}'' so as to be
synonymous with " safe "

; but both the Court of Appeal and House
of Lords refused to accede to the argument that it included the result
of carelessness on the part of master or crew causing loss of life, and
held that the definition was no wider than that given by Parke, B., in

The Court may marshal asMels : Tht Victoria, 13 P. D. 12j. For the etfei't of
payment into Court of the £8 a ton, see Tk& Eltriek, P. D. 127.

I The Andalmian, 3 P. 1). 1»2 ; Tke Johrt MclUyre, () P. D. 200. The nietho<l of
measurement and cakulatmg tonnage is considered in The Brvnti, I llKIOl P 24

aSckyi. TAePrfre/. [1B1I3J P. 32(1. 3 Cp ss 77-S7
« 07 & 58 Viet. 0. 1)0, . 003. .ub-s. (3|. Tht Rajah, h. K. 3 A. * K. 5.311 ; The

" Ameritan and TAe 'VS'i/Ttn," L. R. 6 P. C. 127.
h The Xotnandy, L. U. 3 A. « E. 152 ; Unnen v. IfifiiiMon, 15 M. * W. 31)1.

Parsons, Law of Shipping, vol. ii. 120; Norwich SteamtwatCo. v. Wright, 13 Wall.
(U. 8.) IW. ' The fictor. Lush. 72 : The •• Allat," 113 U. S. (3 Otto) 302.

s The Leo, Lush. 444 j tileimrt V. lioqeraon, L. R. « C. P. 424. As to liability of
tow for tu(<, see ante, 104G et seqg.

« Merchant Shipping Act, 18114 (57 * .18 Vict. c. liO|, a. 503, sub-s. (3).
10 TheSchmin, The Albano, [18J2J P. 41il, 431), following The Vreadem. r. Mar.

Litw Cas. N. H. .W5.

» Eijck and Zoon V. SomerviUe,
" 57 & 58 Vict. c. CO, s. 458

;

I A. C. <

sec. 457 makes it a misdemeanour to send or attempt
to H«nd a British ship to sea in anch unseawortby state that the life of any
likely to be endangered tht-ruby.

. ._ .._ pew
LIS92J1Q. B.58; [18»4] A. C. 232.



CHAP, v.] • COLLISIONS ON WATER. Ull
Damv. Sadler,' and UluBtrated by Lord BUokbum in Sleel v. State
Line Steanuhip Co.'

ReHitutio in integrum ' is the leading maxim in cases of collision ; >!,„.„.,,•„ .»
and, where repairs are practicable, the rule followed by the Admiralty .»(ejr«>,.
Lourts IS that damages assessed against a respondent shall be sufficient
to restore the injured vessel to the condition in which she was when
the injury was inflicted.' There seem to have been competing
methods of reckoning this loss. One to calculate the value of the
property destroyed at the time of the loss, and to pay it to the
owners as a full indemnity for all that has happened! The other
to calculate the probable value of the ship at the end of her
voyage, and of the freight which she would have earned, making
at the same time certam deductions as to the expenses which the
owners must have incurred in order to complete the voyage, suchM the wages of the crew, &c. , and also making a deduction for discounts
If the value found were paid before the probable end of the voyage If
there was no cargo, then interest was to be given on the value of the
ship from the day of collision. In The Kate,' Sir Francis Jeune, P
having commented on these two methods and after remarking that in
the case before him their pecuniary results would be identical, laid
down the rule that " the proper measure of damage in this case • is the
value of the vessel at the end of her voyage plus the profits lost under
the charter-party." ' This was followed and approved in The Racine,'
where there were a succession of charter-parties existing on the ship-
but It was pointed out that where there is '' a chain of charter-parties

"'

the possibility of earning the profit is exposed to larger chances of being
defeated than where there is only one ; consequently the full amount
IB liable to be discounted.

The United States rule is stated in The •'Atlas"' as follows :'» nc " Jtfo.
•

" Satisfaction ... for the injury sustained is the true rule of damages
in a cause of collision, by which is meant that the measure of compen-
sation shall be equal to the amount of injury received, and that the same
shall be calculated for the actual loss occasioned by the collision, upon
the principle that the sufferer is entitled to complete indemnification
for his loss, without any deduction for new materials used in making
repairs, as is prescribed in the law of marine insurance. Complete
recompense for the injury is required ; nor is the guilty party in such
a case entitled to deduct from the amount of the damages any sum
which the libellant has received from an underwriter on account of
the same injury, the rule being that a wrongdoer in such case cannot
claim the beneiSt of the contract of insurance if effected by the person
whose property he has injured." This is also good English law, and is

'established by the cases, despite certain scruples of Brett, J., which we
have already noted and considered.*^

1 .1 M. * W. 406. ' 1 App. C««. 72, 88. Anie, 1026.
3 The Sorthtimbria, L. R. 3 A. & K. 0, 12. - ..e Black Prince, Lush. 608, wae

fli'lineiiished in The " Citt/ of Peking," 15 App. Cwi. 438.
« Tile Clyde, .Sw». (Adm.l 23; Tke GazeUe, 2 W. Rob. (Adm.) 279: «po u to

'I'lmaurs, Sir R. Pllillimore'd jadgment in The " Halley," L. R. 2 A. & E. 3, rorersed
OH nnother point, L. R. 2 P. C. 193 ;

" The Argenlino," 13 P. D. 61 : 191 ; 14 App, Cas.
519. Inte.^m.

•
.

11

^ ri«991 P. 166.
" Of a fliiip procieding in ballMt under charter to load a cargo.
' i-«- 176. s [1906] P. 273.
» 93 U. S. (3 Otto) 302, where the English cases are reviewed.

>« Z.c'3tO. 11 AnU, 192.
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1112 NEGLIGENCE IN LAW. * [hook v.

The Court o( Appeal have determined that the liability of the
owners of the ship which has occasioned loss of life to the crew of
another vessel is limited to £15 on the registered tonnage.^

Lord
Campbell 'tt

Act
affected by
Merchant
Shipping;

legislation.

Limited
reaponHi-

bility of

ehipownerH
in America.

Lord CampbelVs Act in Reference to Merchant
Shipping Legislation.

A further question was raised in the same case, whether the damages
which could be claimed under Lord Campbeirs Act (9 & 10 Vict. c.

93) * by the widows and children of the seamen killed was limited to
£30, by virtue of the operation of 17 & 18 Vict. <:. 104, ss. 510-516, and
25 & 26 Vict. c. 63, ss. 54-56, for each man killed, whatever might be
the actual damage sustained by the family.' This was decided in the
negative. The effect of the legislation on the matter is thus worked out
by Lord Romilly, M.R., in Glaholm v. Barker:* "Suppose the tonnage
of the wrongdoing vessel to be 100 tons, then the extent of the liability

of the owners is £1500, and suppose 100 persons to be drowned by the
fault of this vessel, the family of each person would get £15, that
amount being clearly less than the damage actually sustained

; but sup-
pose two persons only were drowned, it would not therefore follow that
the whole £1500 was to be divided amongst the families of each person
so destroyed. It might be the opinion of a jury or a judge that the
damage sustained by the loss of one of those persons did not exceed
£200, whilst the damage sustained by the loss of the other amounted
to £500 ; in that case these two sums would be the amount of the
damages which the owner would have to make good ; in other words,
the damages were to be ascertained in the same way as if the liability

of the owner was unlimited, and, when this had been done, the sum for

which the owner was liable was to be applied in payment of the damages
so ascertained if less than the amount of his liability ; or it was to be

distributed rateablyamongst the claimants if the damages so ascertained
exceeded the amount of his liability."

In America also the limited responsibility of shipowners is now
established, and covers the case of injuries to the person as well as

that of injuries to goods and merchandise. This is put on the ground
of encouragement to shipbuilding and of employment of ships in

1 Olahoim v. Barkrr, L. R. 1 Ch. 223 ; £. * S. If. Sy. Co. v. Jameit, L. R. H Ch.
241, When dnmago is done by a ship both to persons and Koodg, the ship is to be

estimated at no Whu than £16 per ton, for the purpose of adjiiNting the rompensnf ion

to be paid to claimants in respect of loss of life or ix-rsonal injury ; but where the only
rliiimants are the owncm of jiroperty which has been damaged, the ship is not to (»

estimated at more than her actual value, although loss of liie or {>orsonal injury mny
in fact have occurred

;
yet where claimants of both kinds appear, the owners of

iiroperty arc entitled to have compensation marshalled so as to throw that for lm< of

life and personal injury primarily on the excess, if any, of the value at £15 pr Ion

over the actual value of the ship : Nixon v. Roberta, 1 J. & H. TM, 30 L. J. Cli. K14

;

The Alma, lli)03]P. 55. kH .

-
1
a Antf, 180.

3 See now Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), ss. 502-508. An
action brought in the King's Bench under Lord Campbell's Act (9 & 10 Vict. c. 03),

by a widow against shipowners for the loss of her husband through fheir negligcnrc.

will not be trimflfcrred to the Admiralty Division : Roche v, L. d- S. W. Ry. Co., [ISM]
2 Q. B. 502. Sm. .WT-r.lS of 17 & 18 Vict. c. 104, relating to the institution of proceed-

ings by the Board of Trade for the recovery of damages in the case of loss of life or

personal injury, and the proceduro thereunder, are repealed by the Act of 1894, and
are not re-enacted.

* 35 L. J, (Ch.) 65S ; the passage cited in the t«it in botier given than in the rrpr-rt,

L. R. 2 Eq. 604. Aa to limitation of liability, see Rankine v. RatcHen, 4 Rettie, 720.
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commerce, on which accounts the owners are not to be rendered liable

or the wrong ul acta of the master was always limited to the 1^8^
Itlr^f '\""/'"e •

'" *''^= ^y abandoning the ship and Lilt to

oahe cM liw

T

™ '''"'*" "' "•"'™' * Ix-coUlle The rje

actionem, sed e,m m nomine, cuus ibi pmpo,itu, lueril id est niin

the English common law is the same ; but on the petition of merchants •

and shipowners it was established in England by variourAct^ of

s^:n^'Thet,V^^r"'•'"'
'"" "?''""^ »'""'<' beiimfted as we hav"e

Ti. -t .
' *'"'** " "° ^"^''" tb™ 7 Geo. II. c 15in

! right of a ferry-boat on the score of public convenience to ri-nf,» p >, .

f-XTr^"^ '''"'"/°«.'
T'.''

*^^ '^'""''''^8'' that Isels we e rZ '""''""•

R„h^pt-,r
""' fr*™''/^ '»' in m Lancashire: "If," sai/si?

frrLtr™™'V*'''^''"y/''=™"*'''"''^''"««"in»«fiB'J ingoingacross the river in such a dense fog as this, she takes upon herself all th?responsibility mcideut to such a course." The rules governing crossiMvessels are applied to ferry-boats.' A ferry-boat has not anlxclS
vessels In TA« fleiie/ " it was indeed laid down that ferrv-boats haSanghtto an undisturbed passage between their landing.p^^cL,andthat
there was a duty on other vessels " to keep as nea? L possible thecentre of the stream " so that the entrance and exit from the ferry slins

boats havenopnornghtof navigation. In The Exchange " again, ferrv-

uartTnr^'^"''""? ""'f'^ l" "'"^thanordinar/diligenceon the

lll^ „f "T '• /^"r-bo^te as an accustomed part of the navT

mient^v 1«"^ "If™'' «?'"«•
i",

" <'^«™<' '"«'' »"-» probably fre-

frZ' t^
to tbis extent they are entitled to a higher degree of carefrom other ships than the mere casual navigator,- insomSch as thepresence and crossing of the ferry-boat is a%onstant and calculableindent of the navigation, while the presence of any other parti,^ula?™sel ,s only occasional. While The" L̂ancashire stands as an auti

"

i" tiifs"countr"
""^^^^ ^*° ""*" *'''' "^"""^ *" asserted for ferry-boats

r.».Mn,li„ "tr, .C
•

, ¥ eIeraption» and limitation, ot the American Act cor-

dom^^.i
" ,"" S''°'?»

''""''' ""•i™'' «"'" held to apply to foteiim a. well ..dj.m»fc ve,„l.. See .1,0 Con,IMe ,. Haliolud SkamMpcl. 1« U r(47 Uavi,,

"i). 14Ils/i 1 n 1.1 1 .- ' VVare(U.S. I)i,l. ct.), l«g.

. AbM.'.'>5itntShip. 14°h"i. .'o'i
.- • '"'-^'^ "' I'«.7.5,8«.

' I;.R.4A. 4E. 198. , ,, ,,.„

» Ulcott (Adm.). 104. ,1 34 Fed. Hep. 408. ts 10 Blatchf. 168.
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A custom was alleged in The Mohegan ' for ferry-boats to vield
their privilege in crossing to larger steamers, or of the latter to exact
such a pnvilege and to take the right of way, to excuse a collision :

of course it was disallowed.

Where damage is done by a vessel the property of the Crown the
responsibihty rests with the actual wrongdoer,' and where a collision
was caused by the commander of a Queen's ship anchoring too near a
vessel in squally and tempestuous weather, he was condemned in the
damage."

1 91 Fed. Rop. slo.
in, Jftntor, 1 C. Rob. (Adm.), fe, Sir W. Stott, 181 :

" Tho a<^lual wroil(,uc.r
1. Iho man to »n»wer in judnnioiiti to him re.u„„ihility i. .tlaiihcl in thi, fi)iir.He m.iy have other lierson. re.pon.ible over to him , and that re.pon.il.ility may beentorced. A., lor inatan™, ll a captain make a wrong aeizure, under the eipre.. order.,
„f an adnural, that admiral may be made .n..erable in the damage. o,rea,loned to the
vaptain by that improiier act ; but it i» the con.tant praitice of thi« Court tc have the
a<tuiiJ wrongdoer t.ld the party before the Court." Tie AIM. I W. Rob. (Adin 1

l>er Ur. LUMhington, 3^1.
» ;,

' Tht Volcaitti, 1 W. Rob. (Adm.) 337.



CHAPTER VI,

rELKOHAPUH AND TBLEPiroyUS.

The duties of telegraph and telephone companies may convenientlybe treated here in connection with the dutyot carriers; thZh the

law oruuSs" "
"""" "" •"" *" ""^ ™""''"^'' »» " P-""" 0'

*''

T.Ip^^Lw 'f ??,?h"'' "'",•>« '" telegraphs is regulated by theTelegraph Act, 18b8,' consolidated with the Telegraph Act ISo" '

Under these Acts the Postmaster-General has the exclu ive privileoe

^rVirnriifh'reTce'^t-o'f''
^"'"'' '^'"^<'- "' «™' ^^^^^

so,el;'fo^fcsffrhrbii'nL^o£\t^^^^^^^^^ "^ "-"

(2) Telegrams transmitted by a telegraph maintained for private

fhttTs aonXtl"' fr*" "° ""Ty"' ™'"'"''^ consideration fZt^.
gratuitiJ/ ^' ^^*™ "''*'"8 '" *''^ °""'^^'» '"^"'l* »™t

!?! J^j'S^""' licensed by the Postmaster-General
(4) lelegrams transmitted to or from any place out of the UnitedKmgdom of Great Britain = and Ireland.
AUomey-General v £a'«on TefepAone Co." decides that i telephonea telegraph within the meaning of these Acts. In the judgment inthat case Professor Stokes is quoted ' as saying .-

" If a sinKkword
"„

nio'n "r"
*° '"'""'J\''»«' » t-'-'Ptone and Jtiegraph it must in °v..pinion be wide enough to cover every instrument which may ever benvented which employs electricity transmitted by a wire"s^a meansfur conveying information."

In America there are a number of cases asserting the -actical
..!cnt,ty of the rules binding telephone and telegraph compan^ '

An effect of the Telegraph Acts vesting telegraphs in the Post-
mster-General is that no liability for negligence exists except ag.°4tthe person or persons actually in default'

'^
"gi-nsc

The law in England and in America on the subject has very widely
1
verged In England it has been established that the liabiUty o'^telegraph companies arises entirely out of the contract between the
1 ^l S.S2 Viotc. 110.
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NEGLIGENCE IN LAW. [book v.
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1116

coinpany and the sender.' In America it ha. been equally clearly

As to what that principle i. there is considerable difference of opinion.
Since, says one learned writer,' " a telearaphic c( n.nany

wielding a power for yood or .vil, only transcended by railway™nS
no Mm at .-legraph company should be liable apart from contract,Bu the niuxim vouched is after all, not of universal application

Z^A^-frr- "'"''/''en done by me, work harm to my neighbour(and eye 1 those are not umyersally actionable ; for instance inter-fering with his prospect), and thos'c acts which as done 1," me arennocuous, but whick may become injurious if my neighbour pleasesto make them so by using them for his oi™ end
ur

,
itascs

^^
Again, telegraph conipanies are said to be liable as common .•nrrier»

tw ir 7- ^"'J^?' '"y *''» ""«•">" "f « recognised Amc ca

*?,?:: "? ""' ""'''''"''

K
""" "'py '"=''«™P'' «mpanics] are com.uo

bv fei ,n»l
''^°'' ""^'•^S'/" »» '•"> "'los which, in their nature andby air analogy are applicable to all cases of common carriers " They

stringent liability of goods carriers as insurers
"

refelllT'""":?' "''<:8"fP!> companies, however, seems more readily

and useful employments, and which is thus stated by Holt C J •

'

the o'uhlfcVstr^T ^""i"
P"''"'' ™P"'>7""="t. he is 'bound to servethe public as far as the employment extends

; and for refusal an action
lies, as against a farner for refusing to shoe a horse, againsrarbTkeeper rousing a guest when he has room, against a ckrrie "efusingcarry goods whenL h,, convenience, his'wfggon not big fu .''

Ld IS not to r" l'7«"?* r^T? '°' '"'"^'"g *" "ecute process
"

carriers I th ant.r";"'
',*"" being included in the class of common

thl!^ V
exemption (apparently quite arbitrary) from some ofthe most onerous incidents of the position

The objection of the Queen\ Bench to considering teleBranl,companies as common carriers, that there is no analogyTtween f consignment of eoods throimb « norr,„, .„,i .u. ..

° 3-' ""'"'cen a con

?to

i« sent ^.nT„V "J 1 1,
'^ *""" " telegraphic niessan

18 sent can be said to have a property in the message, any more thai,he could have If it had been sent orally by 1 he servant of the sender "

Thompson, NegbRcriceJf 2302-2529
Telegraph Oomimn.es, §S 541-.-.7I;

3 Whurlon. NViiligence, g 758.



CHAP. VI.] TELEORAPHS AND TELEPHONES. 1117

r.Ji!!r
l"'°"' '"''«"?!} ranipanifs are 8ai.l to W ImiloeH, anil the M™.„

01 property, and that which the company receives U iever delivere.1
•'"'"»«""

.„7.l!^
'"° *''° "','' '" ""'"' «t'™«''lve8 the agenf of both the «,n.ler Tl

messages for individuals, and to deliver faithfully to others such »'"'"
messages as are entruste.! to thera." ' This view is refuted °n Celow's 1''"^-"''

-hfrZooth'^f'^T-
ThelearnedauthorofthatworkfavJ™"!"-

ill, f.T T '" *"'"« ""' 1'™"'"" "' toleeraph companies :
" Their .„

lun foU mt'*"" "Tr'' 'r"*
'"^'"'" •'"'">»' ""'^ -"'" »» 'h" I>t....'.

to'Z fiJ ( .t '""''"S'
'',"' 'l"""™ »» ""' «" inju™ other^." Aa

ma ntafnfblef
.."""• '" "'""'"'' " '"'"*• " '» »'»""'"' •'" "-ti"" «

.Uma™ ,!r L ? ""J""'
^'"t''"""". «l'h™f?fc acted on to the

faTe t^ft 1 L„ f'?"" *<".."''""" " " "'»'*'' ""I'''" ">»» "tatement is

of its heil .^.H
"" ?' 'a" •'"T ""'''"« "• ""•• ""»« ^i'k tke view

„h ,h It

T''
?-\. '^'•*'' ""^ ''«™"''' 'n "'« unlimited way inwhich It IS expressed, there is no such principle ;

• and the act of the

rtlSidetcTi""""'
""•'""'""-'--""•' -'"'-"'•'"'°«^^

teJZu'ci!!""""'";^
difference in the estimate of the position of

d&!;tt:7heTwin"thrt;ocZtr' """"^--^ *''^' «'-'^

con ™Sne''L'lL'Ser';i:;'r:te'''' t'""""'"' '"-'T
'"'*='' "P°" ^="«""'"""

undert»tina th. „ % , P"*^"'''")! '" cases where a person »• t.. c„„.
unoertaking the performance of work rec.u ring skill, is held to owe a

.'""'
duty to the person employing them, but 'not I third persons' though t',;™

'""

m«y »eply, «l a ,„ual or „„i(„rm tariff „r mrwitCt Invuir,''''',
""''"""

"^l "' A..ieric,u,.
...wrding to o.t,,Ui.|,„d rog„Iati„„. n,.,,li„blc to In Sko " * l'"'«en™, ami

"n miTppreienlat or. of nnoncv i. thm >t«V,,l ki I j lit ' ..Xf" '^"ll''"'' "'I''

-1«( ,101(1 S(.o«l»oC,cto,v./i,,fcr',rr/esmp*6'o.,2C P D 70

;
-»'X™rrrd":,s^y^^^r.

...i.m„„™ indicte. that it concwn. a matir of hmK «.!„//?!, "* ' ""'"'"''"' '"'

*;r.fore, fail to know that a iuUtako in t"a„t^ii° ",^'"m Kik 7v ^ '"'"'l"""'
7'""'^

'"1" ytottop^oiUr^lX'iliw'' "' """"'"'"'"« »" ""-"MO!.!, mrasage. thoyS
w-diitytKyTnrt „°„^t rr4.V,z,'SrKirf'1^
.En«..„dpr„baUyt,i.u.io/p.lE&5:roliwo'lty^^^^^^^^

!l

. '1
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the who^! rewon and benefit of the employment m«y be on their
.ccount So far aa third peraoni go, by the law of England it ii
plam that all they .mdertake to do ix to deliver a meHase from the

per«on who employ, them, and that they perform the part of meremewengen.
;
pnmd facit, therefore, their only contract ia with the

person who employs them to send and deliver a meuage "

»

Telegraph companies are not bound to warrant tie correct trans-miswon of the messages they undertake to send. The nature of their
business, dependent upon delicate apjiaratus, liable to disarrangement
by atmosphenc or electrical conditions and disturbances, renders the
exaction of such a liability extieraely onerous where there is any wide
distribution of telegraphic agencies.'

While the law has not seen fit to fix telegraph companies with an
universal duty, nor with one exacting more than ordinary care, they
are yet bound to fidebty and care in the exercise of tiie business they
undertake

;
and are liable for the consequences of carelessness or

negligence in the conduct of it to those with whom they have con-
tracted.' The standard applicable is that of the due and reason-
able care that jiersons of a.erage skill in the business that they
have undertaken, and in similar circumstances, use in their ordinary

In the assessment of damages the rule in //odfci/ v. Baxrndale •

applies and those damages may be recovered, and only those, which can
reasonably be supposed to have been in the contemplation of both
parties at the time they made the contract as the probable result of the
breach of it Ho far there is no difference between the American and
the English law.

When we come to consider the position of the receiver of a telegram
a dlvergeilce becomes apparent. In' Play/ord v. United Kingdom
lelegraph Co., the f ourt of Queen's Bench were of opinion that at
common law the position of a receiver of a telegraphic message is not
distinguishable from that of a person receiving a message orally from
the servant of the sender, against whom he would have no right of
action in the absence of fraud ; and this rule was adopted by the Court
of Appeal in Dickson v. Reuler'a Telegram Co.'

If the receiver is the real principal and the sender is his agent, it
has been decided in Canada that the telegraph company who undertake
the transmission of the message are liable for its miscarriage. "

It
would be a startling doctrine to persons engaged in commercial trans-

lira f nn Iao v-nA^ i»#J./riA ...1 J^l? iii < -i > .actions," says the learned judgeVho deliv'ereiTth'eYudgmen't'of ''the

to,'" ' to be told that no action can be main-
Court in the case referred to,' .„ „„ „., „„ „„,„„ „„, „„ main-
tained against a telegraph company for negligence, except the p-rson
injured was himself the party who actually took the message to the
company s office.

' The case is then put of a merchant instructing lii»
clerk at a distance to telegraph the state of the market to him, at .1

1 RobMmn V. Fltming, i .Macq. (H. L, So.) 167, 177.
3 PeFRreU,L.J.. IHcksonv. lteuler'aTelfgTamCo.,3C P D 7
» Pit Denrnan, J., IMciim v. Xeultr't Teltgmph Co., 2 C. P. D 60
4 Aitu/korne V. Jlonlrenl Telegraph Co., 18 Ctin. Q. B. 60 64
5 Play/ord r. Unikd Kingdom Uleelric Tdrjrapk Co., L. R 4 B 714 " The

obligatlOB of the company to u.e duo o.re .nd .tillin the tran.mi».ion ot the ine™,,.,.,A«I8 V. American Telegraph Co., 05 Mass. 226, 233

;?^H^O H"5^i.'°*;„ ., „ .
'Sander,v.al,u,rl.^aP.D.m.

II„ r" r. i> .=o
'"""•''»' '" Canada, Feaver r. MorUreal Telegraph Co., 23upp. i>an. V,. f. ISO.

t) 3 n P D 1
19 Qait, J,, in fiJit, V. Mmlreal Telnjraph Co., 24 Upp. Uan. U. P. im, 260.



CHAP. VI.] TELEGRAPHS AND TELRPHONES. mti
through the neglioence of the tclegranh company crroiieoui. information
being transmitted whereby the merchant nustuiru. Iom. If, it u argued
the principle contended for in not good, then the clcrlt can maintain no
action, becauw he eufler. no ln«i ; nor th» merchant, because the
contract u with the clerk. An action wa» therefore held to lie \Thie
deciMon seeim in accord with Plan/md v. VmlM Kingdom Tflmraph
10., where the case of agents is expressly excluded, and the relation of
the parties there is said to be " that of sellers and buyers, and not that
of principal and agents."

In one well-known English case > it was sought to render the sender „„k.l

,

liable for the mistake of the telegraph .lerk The defendant wrote <»"
a message ordering three riHes. The telegraph clerk telegraphed theword the for three. The plaintiffs ha<l previously been nego-
tiating for the sale of fifty rifles ; accordingly thev sent fifty The
defendant declined to take more than three. Pluir'itifl then brouoht
his action for the price of fifty, but was held disentitled to recover the
pnce of more than three, as the Post Office authorities wore only
agents to transmit the message in the tern.s in which the sender
delivered it. fhe defen.lant cannot be made respcmsililo Iwcause
the telegraph clerk made a mistake in the transmission of the
message '

In America the receiver has an action against the telegraph com- Aimrkmpany where there is negligence in the transmission of the message and l'«-
loss results. This is said to be on the principle tiiat if two persons
I" I

'
eontract expressly for the benefit of a third, such third person

may su^ upon lt.« The soundness of this reasoning seems doubtful
even admitting the accuracy of the legal proposition on which it is
based

;
.ince it must be of frequent occurrence that the sender of a

telegram not only has no intention to make a contract for the benefit
of a third ;ver.on but in sending his telegram does not even entertain
the prohability of benefit accruing. A better ground seems to be that
which .8 alleged by Woodward, J., in the loading case of New York W,..«l«,r.l
and Washington Printing Telegraph Co. v. Dri/bi,rg:> "The wrong l-'mX.,/
then, of which the plaintiff complains, consisted in sending him a u"'*.""'',
different message from that which they had contracted with f.e Roy ;',"X

> I.. R. 4 Q. B. 7I».
T'Jesrafh

od. The Pcvy Cou„c,l hdd th.t tho ,,l.i„tiir. i„ order to .uo.e«l, rao.t mjko o,

a

1 liut the con.truolioi. h. put. i« the true one. If the rao»«aKo i. oinbiguou., he mu,t fail

. on t.^; .'.,.: u ,
* S*'"'"!'"" and Redtield. .Vegligeiue. S 541) '

• Pollo>-k. Contrnet. (7th ed.). 212, »ny, " The rule i, „.,. .ettld th.t ,t thirtl|«.r,on i.nnot .ue tin « rontr.ct made by olh*,. for hia btnelil, even if the contrai-ting

'.»»i».30Ch D 57. ^«/, 2Mn... Sir Frederick Pollock add., «t 2 1 f, : "AdSen;rule ,, prevalent in Amer.e.. but there do,» not .eem to be Hny general agrecn.^t
.i« to It. rea»on or it. preci.e extent." And he ha. a note in the (Ith od. 202 " See

Tlirif". '".TS'"""'' *.I'"' '*" "'• "''W-note here in American edition, and
I lie right of n third per.on to .ne upon « comra-t made f.ir hi. bencfif,' bv Mr K OKc.«bey, H»ry. Law Rev. riii. 93, maintaining th.t ' what i. c.llcl the pre.ailingAniencanrnle i. not in fact .general rule of law,' and the authoritie, are to ta explainejon .peeial ground. In the 7th ed. Ihi, i» omitted, and inHtoad i, a reference toHarnman on Contracta (2nd ed.), 2l2-22(i.

.h»i'
'* ^"' ^'.?5^' '° ""? »°"'™," It i» .aid to he " acttlod upon abundant authoritythat incorporated eompanie. mav be .ued in their corporate eharm.tcr for damage.

. i..ng from neglect of duty, anj for troyer ; and a corporation i» liable in ton f™
n.. ^,T^ of.it. agent though the appointment of tlie agent be not under .e.l,Lf the act bedonein the nr.-linary «ryk-.-.'' For this hit Drono^iti.ai \-„../A ,. «/-

...««»<.». Oo^.J*l Co., 1 A. * E. 526, i, cited.
propo.ilio,,, .V„,(A ,. H„.
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(un.lilioni

on which
tflrjirttniH

r« wpiit.

MarA Hdrt
V. Etrelrif

Tflt,jraf<k

Jii(lf;nient

JiTvi«, CJ

nnd of

Will™. J.

onip.nie, ,r« not, lik. cMrien, iluunn. for the u(e delivery of wimt
- »nt™ted to them, their obli^.tioM, w f.r » they ,..7h ,,* 1
the <ontr.rt un.ler which the p.rti,ul.r duty i, «.u„,Ld." Bv,t

the ternin of the Anipnr.n .t»tutei.» Wh.tever the rewoii for the

n.ei«,Ke . lel.yod. or „ dellvere.1 in an alt«re<i form, and where it i» not

fnouTrv
''

'•'l' f'll'* "'.'I".''""
" '"T**

""""»•"' ' -"' without ,;;
"ffi to the .d

"*"
""V"

''*"*' "' '"^''"•"••"" "f «™n«. the con,,,, „v

an altered form, and where .t ii. not delivered to hi'ni at all
" •

h.vl .7T ";t""
'!''''''' "I**'™!''' " I""*" "'"'1 Iheir n,e»»u«e«

America
'"' "' ""«''^'i"« ''"'"I™' '" Kngland ami

of n>eM«ge« fur a
1 pcn,o,„ alike, without favour or preference »„l iecianu,ng»t other thing., " to .uch re««,n.ble regulation, a, uayTC\time to time made or entered into by the company." The plaintiffaent a n,e,.age to defendant.' ofKce. which wa. received by def ndant!.ubjec to a condition that they would not " be re.pon.ible for mi.take,

raav arir-T'"" "'""".P"""! ">"»"»!«» '•«>. Whatever c«u.e theymay anw. In .ending the mewage the word " Southampton " wa. I,v

not hav
!?'»''"'"' '"' ' """" The plaintiff, the seSe wZdSnot have the meawge repeated, aueil fordamagcH ..«,„cd by tlic mi.takThe auction wa. whether the regulation wa. a rea.onable one

'

It wa. iK,inted out by the Court that it wa. jwrfectly inunaterialwhether the regulation wa. under the power, of the Act, or wKer kwa. a condi ion limiting liability under the common law, rince i

o. A to tr,""t
""''' 1''™»'<"!,»»."|'1.»»' «» to the rea-onabh-'nc of io A. to this. I see no reason." said Jervi.. CJ,.' " why the comnanv.hould not be allowed to avail them»elvcs of the same so^t of p tZ™

itf,i"„ Vk'*T"k-,": "i'""}':' P™'""" "'•' '•y '«« ""titled to do bvhm ting their liability by fair and reasonable condition., notic; Tf

Wile- J -^dd.
"%'" ''T'" ';'" P"''™ ™"t"..ting with them

"

lahoMr',;" ,f
Therepeti -m of a me».age necessarily impose, moreab,^ur upon the party «„d,ng it. and therefore it is but reasonable th'

t

tha extra labour should be paid for. And it is also reasonable h,the company should be paid more for taking upon themselves the rtk

mcident to a business of this sort. I think it is obviously reasonalf.that a man who requires the company to take upon themselves e he

acCd
"
r-^Tb "^T "' " «-'"",r''""t ofri.k should pav tl,e Ja,cordingly.

^
The analogy suggested by the Chief Justice is 'to the

Midi™"
""" """' "'" "'"'•"'

SVi^
«•'«" ..'.S.'»,V..rk. ..,.„„.ylv„„i
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.•«n,li.i„„« whi,h .« reMon.bl. in th. cu. of common «rri.r., tnd
iKeni, wo have »ln'wl>' iImuiuwU at length '

..(til! .I'lri''",!'";
'",""'"" "' • '«N™P1' ™n.I>any i. likened In m«.y

he Iw .

« <™'n"on carrier, and w. have already wen thatthe law .. ,, .arner. differ, in leveral reapecta from the law in thia
".....try.' I„ the .a™ u.t cited, for inatince, the decUion of theAmcruan ( nurt« wou < have been different from that of the CommonPean; „nce thev forhid the limitation of a carrier', liability l,^"^yothor way than f,y ,,„ci.l contract for valuable con.iderati.m • andeven then »ul>iect to re.triction. not ini|K»ed in Kngland '

In MuMiichuMtt., however, it ia held* that the telcmaph com-pame, „my aw „ ly ,,re,cril« reasonable rule, and regul.tLi for th.mamgcn,ent of bu.,„cM, or e.tabli,h ipecial atipul.tion. for the

Ki "'„':,'d"'iT .r"";"'
^'''^,^ " !»«'' ^"-^-^ "> "'- »i'h whom th,;

o «i,ri •
*' "' \ '"il'l'«t;on aMented to by them, will o,«ratiabmlgc her general ri..pon.ibility at common law, aiul to protect

then, from U.ing re.|wn8il,le for unusual ha«r<l, incident t.. particularkmd of l,„„„e»,. The Court,, neverthele«, except the liability f"
fraui or grow negligence of the principal or hi. .ervalit. and

had no? »;, T.i"''''^ T^ ''"""u''
""y »'"' ^""''iti""'. "'though hehad not 111 fact read hem.' In a .ub.equent ca.e in the .ame State "

he condition wa. it i. agreed between the «.nder of the f„llowingmcaage ami thi. company that the .aid company .hall not be liabl?
fo ini.take. or delay, in the tr«n.mi.,ion or delivery, or for no !
.Ichvery of any unrepeated mcMage, whether happening by negligence

Ihe Lnr-"'!
"' "'^""'^' ^^y-"^ ">« amount receivVfor Ending

,1 i" 1 ,

'"['"'"8" "" detained and ultimately brought back.miehvercd by the me.aenger. On an action being brought fornegligence in the carnage of the rae«age, the Court held that tllere

7,1 'VT/" "' """'" ^''"y «'"* .hould prevent the ,'mpan^from .tipulat.ng againat re.pon.ibility for .uch negligence beyo ,d afixed amount, unle», for reasonable compenaatiom " The milvicghgence .hown in thi. caKe wa. an unexplained delay in deliveringhe message on the part of the messenger Ly, to whoi, it was, Zi
» recci,,t, entrusted for delivery." " But the negligence of theessenger boys in delivering messages was plainly contemplated bythe norties, when they entered into the stipulation"^*

^
,\,„ n .

«"*''"'"' (""' «h»t has gone before that the plaintiff had l-. i.i..nthe alternative of paying the additional fee of half the price of the
'""' ''""l-

' .tMi<,8'J2.

'
I;":;

*''","» «•• -V;"' )Wir,.»(„w Rd. Co.. 24 N. Y. 2S2
' *'"

is:r?kv°j;i n^^'^^^,';;Se,/? '^^^

«r,;,.

" Ellit V. American Tritiiraah f!n liTx \fama <)i* . « im

" L.r., jKT Murloii, f, J., 4(j«.
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'(|r«iii, whi. h »» „„t ili.put>'il to Ixi not mun Ihiin rcwiwlililii
in ninusKc rrpeauiil with
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' in inatlen of judicial decuiona aflertina
the intemita of lorporationa and imployeni. "

gueition. lometimea ariae ah ,„ the liability of aevoral conncrti„o
coini«nie. in rea|».ct „f » n.. ,.«o received by one to Im. tronamitte,"
over the conimteil In,™. Here, again, the faw aa devoloix-d in thecaw of common .arner. ,^ ..pplicoblc, and haa been already conaidered '

In America the rule .«„,» to lie that the company actually in fault ia
liable to the injured party, whether aen.ler or receiver, although he
liaa no direct dealing, with them ; while the i.r™umption ia againet the
.lability of the telegraj>h comjiany lirat receivinn the rae«age, for the
negligence of connecting lioea. if the company firat receiving the
mei«age contract, to traiHmit the meuage to it. deatination, it i. liable
for the nejjligonco of all connecting line..'

There 1. on American authority ' for the proposition that aa between
wnder and receiver of telegram, the jiemon *lio .eU'cta the telegraph
?" " '""^"f "' coniniumcation inuat bear any lotu occo.ioned by errora

I'lTaTZT,
'" '"""!"»"'"" "" *'"= l'"rt "' the tclegrajih company. Thi. pro-

1V.1";.
P'»"t'»n.i. .U|.IK,rted by the asaumption that "if an igent reciive

(.r»ph „„„i inatructlon. by telegraph from hi. principal, and in good faith act upon
h..r lo... ,,» them a. expreaaed in the meaaage delivered him by the company, it

WmamUh. r™" "'™ '» ought to be held juatiticd. though there were in error
re, ei vrr. '" tH • tranaiuiiiaion. Aaaummg « telegraph company to atand in the

Amcrji'iin

nuthiirity

for th« pro.
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iiinii frn.,i iHaiiti,.n of an internu'diary merily-a tiieMenger—a.'it hMbceii held
they do in England,' or oven of a ajiecial agent who miaconatruea hia

ha. I . n mia-

that he did not

authority and that the measage to the ultimate agent
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u'Hriiiiiii ;iik1 itcdticid, No^ilijifiiii.. | jOj, note 3.

wM"\'- "';-" 'Jl'P- '" 'M. e.p,i„lly p,., l„rd Br„,r.dl 710

,„,
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,",'
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k™,„„.l,|, '
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, , . ,

- .- .'tiwmit nntl Uelivrr ii itieHMaiie written

J7 Am. Ht. K. 1J.». In Hfil.rn Ihiiun Trh.jniiih Co. v. C-irtfr 34 Vni St 11 N'li
it waH r„nton,I^I, thouKh u«Hu,...,H.fnllv. that d.i.u.ig.H for th. «: -

i»CM-aj(e unHoiin.ing tl.., a.Mtl, „f n ptTNun h!io»M i,Kl»iJo a Biim for
fniiHiui hy tin.' iniinnor uml )i].
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s .^y.r V. »>-/. rn V„i..n Til.gr„t.h C,,.. ?« Me. 4«3. I Am. St. R. .V,3
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•uthi>ru«, Ihuunh ilonr in uauninl nlmlinnid to hu iiutructiDiw '

»ln Ibe other haml. if thn ti-li-nreph wimporiy nwuny jny ixiaitiun
|>Muliar to thrinMlvM, flnt the |i.«itinii .hmilil 1^ ilcflnod «nil thnn
the ronwqiienrM flowinn 'nmi it "hoiiM Im dwlmwl, not luwiinml

.. ,. . ""l* """ •"•'"Hy ""I', tliii principlo enuiuiiit...! in . fulinwa ; ' ivi,„ ,»|,
It in uvulcnt that in c««« of an error in the Inniiniiiuiion of teleiirani miwUM

either the lender or rereiver munt often nnlTer lou. An Iwtween tha
two, u[>on whom hnuiil the Iom (limlly fall ? We Ihink the Mfer and
more ei|iiital>le rule, and the rule thn pul.lic lan inoet eauily adapt
itnelf to, M that, ai hetween «ender and rmeiver, the party, who nelerta
the telenraiih aa the nipana of inniniiiniiation, ahall War the I<mm
lauwd by the error, of the telegraph. The fimt pr<ip<»er .an wlmt <me
ol many m.»le« of romniiinication, hoth for I he proixwal and the
anawer. The reieiver haa nn «urh rhoi.e, ejrept aa to hia aniwer. II
he ronnot aafely a. t u|K>n the meaaaKe hi^ r«eive» through the agen.v
wieitcd by the prowaier, buaineaa niuai Iw aerioualy haniiwred and
delayed. The uae of the telegraph haa Ijeeomo ao general, and ao many
tranaaitlona are haaed on the worda ol the telegram received, any
other rule would now be inipractieable."

It ia difficult to believe that thia doctrine, whirh aeema very readily triii. I.„l
to admit of application to tSe raae ol undelivered lottem, will And
acceptance in any other State <han that ol ita nativity. It aeema
ipecially adapted to produce circuity of action. It aaaumea that where
one of two partiea auSen lose there muat be aomo legal method of
ahlfling 11 upon the other : that the re<-eiver ol a telegram may act on
It, without troubling himaelf to verily ita autheiillcity ; that the
Bender la liable for a miatako made without negligence, and not merely
for negligence of the telegraph company in making a miatake • and
that, conaequently, the right of the receiver againat the aender ia
greater than any right ol the aender againat the telegraph company who
would at least be under no liability to the aender where the error in
tranamiasion ia cauacd by act of God, even if the analogy ol the carrier'a
liability IB the correct one.

The Maine Court impose two limitatioiu on their rule : first the
tecei' jr muat have acted in good laith; and secondly, the meaaase
muat be actually aent, not forged.'

' «i«<,«l ». /ttoT,, 10 M. » W. 1 i StoTT. Agency (Oth ed.), J 2IU .nd eol. : rA««»,
V. Aiiwii}ior(,«ndnoteH.2Siii. L.C. (tlth^.),379.

*«/"«>»

" IlKT T. Wakm CnioK Tdtqmph Co., 79 Me. 499.

4.1 N.Y. 849. There " « long Bote on the L.W o( Ihe Telephone, to C,MnlV,ioiI'^lA.^Co.v /•»a™.10Am.St. K. ll4.«tl2H-l.m The hl.lory ot th. inyentton
ol the cledrio telegraph i» giteu in 0'*c«y v. ilort,. 15 How. (U S )M

'"""""•
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BOOK VI.

SKIL I.ED I.AU O UH.

CHAPTER I.

SKI1,LED LABOUU.

Generally.

We have already incidentally noticed the subject of skilled labour Hirinool
under the head of Bailments

; where we sought to distinguish between "ti"-

those relations involving a bailment of goods, and those where the
hiring was of care, experience, or skill. These cases we now proceed
tocon-iider,' bearing in mind that the general principles laid down are
not applicable merely to the relations immediately dealt with but
that they hold generally good wherever work is done upon bailments

The rule applicable to all skilled labourers is SfonM peritiam artk 0™™! rule.
et imperitm culpa adnumrralur, or, as it is alternatively expressed
kpondet diliyentiam ijerendo najotio parem.' A person holding himself
out to do certain work, impliedly warrants his possession of skill
reasonably competent for its performance." If he have not that skill
he IS liable as for negligence.

This rule is illustrated by Jenhns v, Belham,' a case where know- JcUm v.
ledge collateral to the special professional knowledge directly involved "'i*'"".

m doing the work undertaken was required—namely, a knowledge of
law by country surveyors dealing with ecclesiastical dilapidations
Ihe jury were asked to say on the evidence whether such knowledge
could reasonably be expected from country surveyors and valuers
Ihe question put to them was whether the defendants undertook to
supply more skill than ordinarily current in the country at large, and

' The .ubject is wfII tre.ted, though with some variation, from what i. advanced
intftetext.intheAraencancaaeofLeiffAtoBV, «aro(«i. 27N H 460

' lait. 4. 3, 7 ; D. 9, 2, 7 : D. 9, 2, » ; D. 9. 2, 27. S 29 • D 50 17 ri2 Stn>»
!.,]„,

J
433

,
Travner. Latin Maxim. (2nd ed.). 230. 670 Bell/'PrL pie', o Z

I.HW0tSeotland(9thed.). 141-156. .4 n(e, 28 and 740.
"eu. rrmoiple. o[ the

Mark (N. P). per Br.yley, J.. 7 : " Where a per.on i. employed in a work ofTkU

w'J.'S^rJ'"^ °."' '"' '.'""; ?'"'.'''" i'"'*"""". he ought not to undertake
1 If work^ ,t cannot .ucceed. and he ahould know whether it will or not." nht,„°

.rtllcr agents, that they wdl wrcrally eierci.e comi«.tent .kill and proper care in the
- 'V : - thry undertake to porfo, ..i. but il neither iiuplie. nor require, more."

t„»rt lip;ic^.p \fi",""*""£.'^i°5'"",''- ?"' ' "• ' <' •"• '2' «25. Oliver ,.
<- <>"ri. » fnee Its.) 127, may be referred to for the position of a land survevor
voL.n. 'jj
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il

whether they were ti. bring to In'ar the knowleilRe thnt miirht bo
ookert for m a lawyer or in a person who lives near the sources of
knowledge ? At thesome time they were lantiuned that the defendants
eould liot he expeeted to supply minute and aeiurate knowledge of the
aw. A ver,i,,.t being given for th feiulants, a new trial was moved
.or; and the ( onrt, while approving the method in whieh the judge
(Parke, B.) had plared the mutter h,.fore the jurv, allowed the appR-
I'atl.in

;
beeaus,. • we think ' that, under the eir<um.-,;anees, they (the

defeiulants) might
,
-operly be re.piired to kiuiw the general rules

appheable to the vauatlon of ,.<ele,ia»ti,al propertv, and the broad
distinction whnh e.v,st« between the eases of l.„ ineoming and an
outgoing tenant, and an ineoming and an milgoing ineumbent."

I his (lee)sioii poiiit.s the obligation of a person professing to act in
a rnatter requiring skill to be eonve,.,»nt with the general principles
of law appheable (o his profession, and will, ti.e methods of practice
o[ most ordinary ocrurrenee, even lliough knowledge outside the
actual scope -.' his profession is involved. A professional acquaintance
with the refiuements of the subject is not, however, reiiuired. This is
expresscH by Timlnl, (

•„f, :
- • Every person >ho enters into a learned

profession .indertakes to bring to the exercise of it a reasonable degree
..f care and skill He does not undertake, if he is ae .ittorney. that at
ail events you shall gain your case, nor does a surgeon undertake that
he will perform a cure

; nor does he undertake to use the high.'st
possible degree of skill. There may be persons who have higher
education and greater advantages than he has, but he undertakes to
bring a lair, reasoicible. and competent degree of skill."

The degree of skill requisite is such as mav be expected, in the
circumstances of time and place, from an average person in the pro-
ression-one neither siwcially gifted nor extraordinarily dull. Where
this reasonable amount of information and skill proportioned to the
duties that are undertaken is found, there is no liability for errors of
judgment m the application of knowledge. Each case depends on itsown circumstances

;
and when an injury has been sustained that

could not have arisen unless from the absence of reasonable skill or
diligence, then there is liability =

The plaiLtiiT here, as always, must prove his case and show not mere
lack of judgment on the part of (lie chifendant, but ignorance of thatcommon kno«ledge of his profe8,sion that all practitioners are assumed
to have, or that care.essness or recklessness which is incompatible with
the common standard of practice. The determination of whether the
conduct impugned reaches this is for the jury, on the direction of the
judge that the circumstances admit of the probability that it has not
been atl ained.

Cludcsdak Bank v. BcUmn ' may serve as an illustration ; although
the failure in duty there was rather a lack of the care that any intelli-
gent man should have exercised in the matter than a want oi srwcial or
technical skill. A teller in the olaintiff bank was sued for XIMHj on the
ground that he had failed to account for monev to that amount en-
trusted to him m the course of the business of the bank. The question
was whether the loss was through an accident oocfrring where ordinarx-

I L.r.. (ier,lerviK, {\,r., 18fl.

„rJ,e!;?,Z*„"„7' '.!!''T-
" ''

.*u
"',' '"'"<'"''»' «' « >k" led •mploymen. ruUe. ,.IircHiimptionnfconi i«tenceinthp!'mi.nyinpiit ItHri- {'jntr-irt^ lin

Blockbun., 17. « 10Bettie,88. Cf. UelviiUy. Ii„ii,,.lic.£ili0.
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care ami (lili^.ciKc were exem.ed, or caused through the absence of
care and

. .I.gome The Court were of opinion that the loss occurred
through the (lefen.iant KiviuR a parcel containing ten £1()0 notes in
nustake for one of five £M notes in change for a £KK) note to a person
uilknown tfl hnn. and that this -instituted gross negligence on his nart
Ihe rule of responsibility appbed was that, " in contracts reciprocallv
beneficial, the i.m of a man of ordinary prudence is required, mlmIms will ground responsibility." ' It was assumed in favour of the
detenilant that the rrnm was on the puriiers to prove more than the
mere possession of the money and failure to account

; though the
decision does not go the length of cni.nUating this as a j-roposition of
law. Ordinary care," we must note, is a phrase to be taken in
connection with the subject dealt with. The ordinarv care of a
bricklayer is concerned with bricks, of a jeweller with precious stonesam trinkets, of a doctor with patients, and of a solicitor with the deeds
and the affairs of clients. Thus the ordinary care of a bank clerk has
refe_renee to the care and skill of that class with reference to the matters
with whic'h they are in the habit of dealing, and so of the rest. The
rule of skilled diligence rei{uires the attainment of the standard of the
class in dealing with the material appropriate to it.

Under the rule of diligence now being considered, professional men Whoari.
ot all classes, equally with skilled artisans," are comprehended in ™mjin!-
addition to those already mentioned, and, amongst others engineers

""
, Ik

machinists, shipmasters, builders, brokers,* patent and other agents."
' nu"

Hell • in his (ommentaries suggests some tests of use to determine T™i„,a
what IS negligence by a skilled agent. The following propositions l!"taHy
embmly a jiortion of what there appears (the illustrations of the

,"*'"" ''''

opi)llcation of the principles being omitted)

:

taS'™'
First, where a specific act is ordered to be done, it must be done

according to rule ; neither neglected nor unskilfully done.
Secondly, where the act to be done may be safely done by following

a known method, which is the plain and common rule of the profession
the professional man is responsible if he neglects to follow the method

'

Thirdly, where an o|)eration to be [lerformed is complicated and
difficult, a professional man may err and be unsuccessful, and yet not
responsible if he fairly exert the best of his judgment.

The standard here proposed is too high. The skilled labourer is
not bound to the highest level of his attainment. The line f je
indicated is not 8 maximum but a minimum. He is not required to
exercise the " best of his judgment." He is required only to act up
to the average standard of competent men in the circumstances in
which he is placed.

The particular inquiry that must be made is put by Tinda!, f'.J., JucfKn.ent ot
in ( hajmnn v. ttalton ;' " The point, therefore, to be determined is TimLU, c.j.,

.,.|^
'" "'•'''' '>' '-''"' t'raiBlli". !"l. liliiis Bfll, Priiuiplcs of the Law ot .Scotland, '^ B^^C

^ Bill, Principlefl of ihe Law of Scotland, §234. Sep, howcvi-r, .Storv. Baiim (8th
''')• * <'',"•

,

''"'' 7''3- 3 .See D. 9.' 2, 27. S 20.

k . » i
*" "1"'" '" * l**'""""" making it a trade to find purchaweiM for those who

wjNh to Mfil, and vendor, for those who wi!.h to huy. and to negotiate .ind siiiwrintend
tile mrtrfinjt of the harg.iin between thetn." Blaekbiirn, Contraet o' Sale, 81 (2nd ed
'!' .)• .1"<*t«<l I'y Hannen. J., in Mtjttett v. SubioKin, K B. 7 T r. 117. and bv Mellor'
J, //(j/fm«v. foii'/er, J.. R. 7 i: L. 774.

S Leev. Walki-r, L R. 7 C. I'. !2!,apprQTfid Ex pnrlf Bnt/ru, L, R STh (Wi (tS
"i

1 Bell. Comm. (7th ed.)4S!i. .4w(*. 7(iitand8r .

Ti' ',?•?,'""'"•'" '-"*"»«"'''"'""'«"fcT.C*.irionnia«.(lll03)00nt.L.R.302. fn
in,.' W Uliam Ltnd. ay." L. R. 6 P. C. 33«. 313, it is said, with reference to the question
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not whether the detemlant arrived at a coirect eonrlusion " " but
whether " " he did or did not exerciBc a rpa»onalile and proper care,
kill, and judgment. This is a question of fact, the deiision of which
appears to- us to rest upon the further inquiiv— viz., whether other
persons cyercisinn tlie san^e profession or callinx, anil being men of
experience and skill therein, would or would not have come to the same
conclusion as the defendant. For the defendant did not contract
that he would bring to the performance of his dutv, on this occasion,
an extraordinary degree of skill, but onlv a reasonable and ordinarv
proportion of it

;
and it appears to us, that it is not onlv an unobjee".

tionable mode, but the most satisfactory mode of determining this
question to show by evidence whether a majority of skilful and ex.
perienced brokers would have come to the same conclusion as the
defendant. If nine brok.Ts of experience out of ten would have done
the tame ^is the defendant under the same ciri'uniatances, or even if
as inany out of a given number would have been of his opinion as against
'^ he who only stipulates to bring a reasonalile degree of skill to the
performance of bis duty, would be entitled to a verdict in his favour."

.[ reasonable skill and diligence, as tried bv the test just indicated
have been used, the professional man or the .skilled workman, as the
ease may be, is not liable for accidents, or losses, or damage happening
without his default

; for example, losses bv robbery, by fire, or by other
accid»nt. cither at sea or on land.'

But although the ordinary standard of attainment is that whicli
,

IS most usually required and must in the run of instances be reached
the case has been put of a skilled performer being empi -yed on the
ground of his possession of unusual- and special skill. This often
happens with engineers, architects, and persons peculiariy skilled in
works of difficulty and delicacv. An cxtraordinarv tee is given for a
special degree of skill and experience. The recipient thereupon is
undoubtedly bound to bring to bear a greater degree of skill than the
ordinary expert. He becomes bounii to a performance measuri'd bv
tiie (onsummate skill attributed to him which secures the unusual fee
« harton,' quoting Momnisen, cites the case of Luca Giordano, a
Neapolitan painter of extraordinary talents, which he never fullv
displayed by reason of an execution as rapid as his talents were remark-
able.= Any one employing him could not, therefore, look for a picture
of liability for mooring to a buoy appro /ed by the port author-lie. without eiamininB
It, and which broke and caused the damage for which the plaintiff «uod. " Thefie que."
tioM of negligence must be decided by what a prudent and skilful seaman would do
under the circumstances, and by what he is able to do. It is obyious that no man
howeycr prudent and however desirous to be on the safe side, would he able to examine
these buoys, so as to discover whether there were latent defects in them or not He
must, to a certain extent, trust to the sanction which has been given to them bv the
authorities of the port. Nodoubt that would not absolve himfrom all further pre-
caution. Ho ought not implicitly to trust to that which he cannot to » rertaintv
know IS a safe buoy^ and he ought to take reasonable precautions, in the event of it;

1 ..

fl„rr(^v. TuoAy, [J89SJ
not holding him, to bring up and secure himself from dangc
21. R. 271. Anle,MI^.

t Story, Agency (!>th ed. ). g 188.
^' He was the son of Antonio (li

2 Negligence, g .51.

, , ..
, .

., '. an olwtnre artist, whom he had Niir|ias,Hi(
when he was eight years old. Such was the demand for his drawings and sketchr-

Lnually urged him to^despatch bj- repeating to him, Lum. /-
._ ,

,ititii_'

'

that his father c

jirtfUi • (' tuke. make haste '1 'ind hence ho cimo to k- designared by (iji, phr"«
(Bryan. Dictionary of Paint. »i n«m. ).

" Giordano was the last of the great Italia,,
n-iintera. Some of his work., show marka of genius, and with more cmK-ientioa.
labour he might have cjualleii the greatest ma.tcrs. but owing to his fatal facilitv "f
execution he violated all the rules of go.al taato." (Chaniplin, Cyclopedia of Painl'cr..
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3„ln ^'"Ji''""'
' '"I*"'" ""l-oratod by an average man', rare. The

°ZZ from .rr'"'
'" "''';';

J*''""-"'"
-""<'"" '« »•«" ">" »wii

hkLil.^
"»ualy employed when working for other. ; and

AnZrl /'™ " ""'"'".'''"y """ '"•• 'he 'l<'<-i.»n of the»e eases

Dowlr 3,1^^' '"^l^!^,'!"
"™"'" »' "Pe^i"! ""-l well.reeoRnised "i-n.

Sorm«„ne
avoid Iwb.hty for negligence by showing that her -"«"

whethrbnr ,
"'' "' ""

''™™«r "' "'"«"" Tl"- "»» would bewhether her
[ erformanee was equal to that which persons of similarpowers ,n s,m,lar positions could be reasonably expe'eted o g ve™or

aswa,'lohe?v" ""f
/''"'non.enal. whether the peffornmnce was such

I>e fornlce „r,'l 'T, '"^^''''T
*""""'' "" •''" "»"" "' ""e average

her r«perto,«andg,venan adequate specimen of her skill and talent'

Accountants and AuniTona,

The Oxford Dictionary « defines Accountant: "One who pro- >

essionally makes up or take, charge of accounts." There are no J
legal conditions to be compiled with preliminary to t.hc practice of the
profession, a. is the case with medical men or solicitors, nor is alicence needed, as with auctioneers; although an "Institute of
(bartered Accountants in England and Wales," incorporated byRoyal Charter in 18«0, and a " Society of Accountants and Auditors "
inc^porated and registered in imb under see. 23 of the Compani™
Act. IMbi, exist to establish and maintain a standard of pro-
fessional efficiency in it ; but neither has any coercive power over
others than Its members.

The guiding principle with which to test the competence of prao- utitioners is summed up in the maxim : Hmndet peritiam a,lk.Ihe value of a profession of reasonable skill varies according to
the eircumstances. Theoretically the standard to be attained is
hat of efhciency: Sjmtdet diliijentiam gerendo negotio parent-
but this IS to be estimated by the general average efficiency of thesame class of people at the same time and place and in analogous
circumstances. Any person setting up to possess skill must have his
pretensions gauged by the proficiency of the general body of those withwhom he holds himself out as competing for business. Thus, though
the standard set up by the two bodies just noticed is in no way a pre-
requisite to the jiractice of the business of an accountant, still if the
members of these two bodies form such a proportion of practising ac
countants that their standard represents the average skill and compe-
tency of practit oners at large, so that one engaging an accountant would
normally expect that he was retaining a practitioner with skill equal
to the average of theirs, the standard of competent accountantship

I ozcii. Hanly, M ii., adopu-d a» " yiry aci-uralely " stalinu the law Ibut .o.iifwhat

I i

,S 2i J ,k
knowledge he ha, of a partieulai- bu.ine.8, all the diligenoe, all the«.l, and all the energy that he i. capable of, and any interest, he may have hira.clf

'.'."^rlnnTnr „h„°„"i"""'
'".''" VZ\ '""" '" ""' ""1° ""'1 e.cli.^ivcbenelit of the

mUn ..Mire-S""',^"
" ",''"* J'"" " '"'"'"W'^ 'n"r«l philosophy. '.„t the law

> n, «' "'?"'"? <blig<-nee'' .Story. Agen.y, j 1 83. A,«l, . lOtl, liil.
> Dr. Murray'! New Engliah Dictionary, eab vie,.
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would not diflpr from thpir standard of iiualification ; not liv direit
referenci' to them, hut hecaunp the proportion of praitining uri-oiintantn
poi«c«iun([ their i|ualification8 would roincidc with tlie standard of
effieiency prevailing amonRnt aeeountants nenerallv : wmdd indieate
an amount of nhill that one engaBind an areountaiit wouhl he in law
entitled to look for. This applies merely to skill at the work of an
aeeountant. The general edueational .iualilieatiiin, wliieh the e.v-
amination papers set hy the two soeieties sh.iw to hr reipiireil from
their nu>mhers, is nihil nd rem.

If the person undertaking aecountants' work, at the time of his
employment, disavows possessing any indicated amount of husiness
aptitude, or if the client knows who he is engaging and does so from
any personal view apart from the consideration of professional aliilitv,
the rule of skill to he exacted loses its relation to the gi'ueral standard
of the art, and is determined by regard to the particular person. In
short, the rule applienhle in the case of the negligence of an accountant
18 identical with that we are presently to consider in more detail, of a
medical practitioner

; except that in the present case there is no com-
plication of statutory re(|uirenicnts, and so while there is no disability
to practise there is also no minimum statutory (|iialifieatinn to attain!'

The duties of an autlitor are identical witli those of an accountant

;

the two may he regarded aa related as species to t'.iius. An " auditor " is
so named from the fact that accounts were for i Iv vouched for orallv.
An auditor is usually an official, but may be a jirivatc, person, more or
less skilled in accounts, "whose dutv it is to receive and examine
accounts of money in the hands of others " and " who verifies them by
reference to vouchers and has the power to disallow improper charges.''-

While the work of an auditor is most relevant to an accountant's
business, there is no legal reason, apart from some (piite exceptional
statutory enactment," why an auditor shouhl be an accountont

;

indeed the legislature has in more than one case* a.ssumed that an
auditor should not be an accountant.

An auditor ' is generally identified with work done under statutory
reqmnjments, through the continually recurring provision in Acts of
Parliament relating to Companies, Benefit .Societies, Local Govern-
meiital authorities and the like purposes, that their accounts must be
audited. Yet the employment is concerned as well with private
business and comes under the rules of the common law. There is,

however, a difference. An auditor engaged by a private firm to di>
work on their books, in the majority of cases would work under a special
contract

;
he would be engaged to seek out some special source of

error, or to prepare books for some purpose indicated to him ; while
the audit by statute is directed to more general, at any rate more
uniform, considerations

; its range is prescribed hy the statute which
further indicates its purpose. Apart, then, from any complication
either contractual or statutory, the duty ot an auditor is

" not to
confine himself merely to the task of verifying the arithmetical acuracv
of the balance sheet, but to inquire into its substantial accuracy."'"

» /w. ll.w.
a XfW EnnlUh Dirtionary, ml, rufe. a A' ii .'»7 & .'»« Vict <• 47 x "I

4 A.j., 8 * !l Vi.t. f. 1(1, ». Il«: 2.1*211 Viol. ..HiriFir.lSeh«l.(i)T..lWM!i:i|.
now superseded by the Order of 30th .lulv.lMMi

sJo"ct'co::uC^!n"m'!'
'"''''°''' ™"'" '"" '"" '"""i'™'"-" i»™" -

''>"* -

« i<!'*i^»'o(cfl»i(dit.Jo«<i/ni«m™(Co.v..S'*,7.*<r((.36Ch.I).,perSliriin«..I.,8IJl',
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.

""' '" ''" """" """' 'X''"i»" r.'»»„]niMf ,ar.> nn.l
skill in niaki.iK in.|uiri.« ami iiiv,Mti«nti,„„ "

; h<> mu»t not iTrlifv
wh.t he d.w, nt)t lifhevu tn [„ tru,. ; and he nnixt nw riwonahln cai^e
•nd «ki 1 bofiir.. Ii,. a, pi» what \w liii« l.i cTtifv m tru.'. What i»
reasonable .are i,i any .-ase niusi d,.,„.ii,l u,,„n t rrc'nni«tanc..,.< of
that rase. •Hheru then' is notlii.iK I" exrii.. »u»i.i -inn very .ittle
inquiry will he reasdnal.ly »uHi,ient. . . . WleTe sns ,iei„ii ,s aroine.l
more eare la ol,viou»ly ne.i™ary

; hut still. , ,i au.lit„r i« not hound to
exereiae more than reasonahle ,are and skill. e» . ., in a ease of suspieion
and he IS iierfeetly justiKed in artin« on the opinion of an i-xpert where
special knowledge is required." ' Thu, in /« re A'/w/./o,, ( V,«„„ Mill
(o. (No. -2). the (ourt of Appeal reverse.! Williaius, '.I., and held that
It 18 no part of an auditor's duty to take stock." " He must rely
on other people for details of the sto<k-in-trade on hand In th'e
case of a cotton mill he must relv on some skilled person for the materials
necessary to cnahio him to enter the stock-in-trade at its proper value
in the t)alance sheet. ^

An auditor's duty is more extensive than to see whether there are
vouchers apparently formal and regular. justifviuK each of the items
placed before hiin He is not only entitled but justifie.l and bound
to make fair and reasonable examination of the voui'hers ,o see that
there are not amongst the payments so made i)aviiients which are
unauthorised or improper.^

An auditor must be honest; if he is that, a mere mistake dws not
render him liable for negligence, unless it is such as points to pro-
fessional ineompetence. Again, negligence al.me d.K-s not render
him liable to any one besides those with whom he has a on-
tractual duty. Krroneous statements made bv him and acted on to
their damage by people who have not employed him, to subject him to
liability must be fraudulent -false represent! ions made with the
intention they are to be acte.I on.= (ienerallv. all that has been said
mtnerto about the duty of a lion-statutory auditor holds where the
auditor works under statutory obligation.

The statute imposing the obligation must, however, be closely Si.-ii,,!
looked at for the particular powers and duties conferred and imposed »i«'i""ry

1 wo or three instances are all that can be given here. The Companics I,' T" '""'

< lauscs (onsolidation Act, lt<4r,,« provides that directors are to deliver "'

to the auditors, accounts and balance sheets before every orilinary
meeting of shareholders. The auditors are either to reiiort on or to
confirm these, and their re[iort or confirmation is to be read at the
meeting. The ai-counts ]iut before the auditors are to be proper
accounts of the company of all moneys received or exiiended The
books of the cnmpany are to be balanced, and a balance sheet is to be
made up which must exhibit a true statement of the capital stock
crexlits and property of every description belonging to the coinpany'
and the debts due.

i ."

" Inn l.unJ,„i ,i„da,arr„! ll,i,a{>i„.2ltmi:,\2Vh ,„,rUa:\Uy 1. .1 ilsl ><,..,
/» n Kingmn CM,,,, MiUCu. (.No. 2). I |S|).i i (•[, \,„ | ^, ., 1 J Vis

' rWi. V. I>„„„f„rt('„ri.,r,il,„„.
|
l<HIII| I 1). B.. |«T l! >r.l K.i»„.ll, ( .1 •>!

l.rm.uple, (™„, tho.e he «o„l,l l,„vo «.l„,,t„l h.i.l lir bcri, ,m„to „f it, eu"„o", an,» hose audit w«» set a»iiic cm tluitBrout.,1
.i o» ].ur|io«,

,

and

• S * !) Vi.t. f. 1(1, .„. 101 -11)8 1 111 1 111.
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Campunirn The main proviaioni with regard to auilitnn under the Companiei
Acta are to be found in the Companiea A<t, I'.KIO.' An auditor or
auditor! mutt be appointed at each tneeting but muat not be a director
or offirer of the rompany. An auditor hai a right of accena at all timea
to the books, ancounta and vouchem of the oompanv, and is entitled to
require information and explanation from the direitora and oHirera.
He muat certify on the balance sheet whether his requirements have
been complied with or not. He must re|iort to the shareholdeni
on the accounts examined, and on every balance sheet presented, and
whether it presents a true and correct view of the company's affairs."

The statutory power just noti cd giving an auditor [xiwer to
require information or to have access to books and accounts does not
impose on him the duty on all occasions to do so. There is a discretion
conferred." Yet if the report appears defective because the auditor has
not availed himself of the sources of information o|ien to him, he will
expose himself to an action for negligence at the hands of those,
whoever they may be, to whom he owes a duty of ca'i and to the
extent that the damage incurred Hows in natural and immediate
se(|uence from his neglect.*

There i», further, the remedv against the auditor for misfeasance'
under sec. 10 of the Companies ( Win'ing.up) Act, INIK).' if the comjwny

(Wimllnn iipi '» "} liquidation
; since it has beei li.'d that a prom-rlv ap|K)inted

auditorisan" ofKcer "of thecompu
J
within the section.'

If the auditor is not an officer of the company, or the company in

not being wound up. his liability may still be enforced by the conqiany
by action

;
" al li, if there is false and fraudulent representation, by

any one injured, according to the rules of the common law.
The systt'm of audit established by the Public Health Act, 1H7.j»

(where an irban authority is not the Council of a borough '"), which
is incorporated by the I,ocal (iovernment Act, IHSH." and applied to
the London boroughs by the Ixindon Government Act, IH!l!l," must
be independently noticed. The statute makes provision for an annual
audit, and the appointment of an auditor, and gives power to the
auditor by summons to require the production of all documents ami
papers, and also to require any person in whose power or possession
they are or should be to appear at the audit and to sign a declaration
as to the correctness of the same. Penalties are imposed 'n the ease
of default or false declaration."

The auditor is to disallow every item of account contrary to law.

1 113 » M Vict. c. 4», •«. 30, 31 1 8™ IB t 211 Vid. r. m ; Fint »th«l 1 1 1 Tul*' \
(BcviMKl), 103-100; W.N. 11,S,I«1.

..«. it) i« ... .i

a Hvo 45 Solicitor^ .(oiiriiaj, 107. ('p. Thi* CumimnipH A.t, 1870 (42 ft 43 Vi.l
c. 7«}, 8*. 7, 8, under whii-h the aiiditnrit «re entitled to a liat of all the boftlo. kept l.v
the cumpuny. The Act applies to every bankintf couiimny reKiNtertnl ua " Iiinito.1

"'

niter the pa»«ingQl the Act. 3 Ju/,u, v. ttitlupulUilord. 5 App. Ca«. 241.

*n
^ Buttdtmf and Inve«lmfnt Co. v. tikephtrd, 30 Ch. D. 787. The penally

ol M. 28, 03 ft 04 Vict. c. 4H, for falae atatcments ia in addition to the civil acti.in.
6 /n re Cardiff Savinf/e Bank, Dttvirga t^aiu, 4.') Ch. D. 537.
• 53 4 64 Vict. c. 03.

«•,', i"
"„^»^»"»<' Ge«»r<i; Bank, [189.1] 2Ch. IflO and 073. lnrtKing,loj,CMm

M<a Co., [18901 1 fh. 0. Cp. IVc/crn Coanliei, ic, MiUing C„., [18071 1 Ch. 017.

MlNlcaaance
under
Compani.

Public
Health Act
audit.

a Letda Estate Building and JnveitmenI Co.
38 ft 39 Vict. c. 55, a. 247.

10 For which caae aee 45 4 40 Vict. c. 50, a. 25

ViUiHg fo., [1807/1

Shtphtrd, 36 Ch. D. 787.

Thomas v. Devonfort CorjMralin
[1900] 1 Q. B. 10 : under thia Act there is no power to surcharge, aiid a
bar to an action diaputingitacDncluaiuna: <t..d v. Z>e )fintoa,[1000j 2Ch 100

11 61 ft 62 Vict. c. 41. .. 71. 11 02 ft 63 Vict. c. 14, . 14. 13 Sec. 247. lub.!
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.nd to .urrh.rg.. the per.on n-.poi»il,l<. („, ,„y i|l,.K,>l |,„v,„,.nt ..»lto rhar^e .„.,„., .„yjhtwh .crounting the .niount o( i„v.|,.fl,.i.rvor loM ,n.urr-d by h.. negliRenr, or mimomlu.t.' Th. ."l tor'IHmjion m.y l« reviewed either by rne.n, of a .rrt,„mr.- „r bv »Z.I
.

"

he 1*0.1 (lovernment Bo.rd,' wlioh p,««..«,., the ,»me .M^weTa.the n«,e^of a|>|K<alii againU poor-law auilitom.
'

In the event of the auditor'. de.i.i„n not iH-inBdi.imtid the auililornjay reeover the .un, not paid ». if it were a ,„„r,er ilied ,'„ he a, itof |Hx>r-rBte areounti.'
The multitudinous provi«ion« te.|>erting auditor;*, their i„,wer» anddut.e, are indleated !r, the Chronologieal Table a.nl I , lex t.

"
eStatute, un,ler the word " Audit "

; to which anv rea.ler le*ir „ dawertairung the [»»,tmn of an auditor in anv partindar ,a.e I ref.' ?,

ARCHiTicra, Surveyors, 4c.

An arehitecti« defined 'a»" a, killed profe«m.r.,f the art of building l,,.,wh.».e bu«„,e» ,t ,, to prepare the plan, of e.litin.,, and .,.„'i„e^^Xeneral «ui*rmtendenee over the eourae of their .TeHin,,
"

tthen an ar.hlt«t i, employed on the erection of n house he i,
*'

eipeeted usually to [M-rform the following services •

'"I'
(1) To prepare all drawings ' and a »,H.ci(ication of the work

"'

U) lo arrange terms with the rontractor.
(3) To BuiM^rinlend the work.

^

In this relation the architect must give " reasonable suiHTvision "

and ntr "b:,;",'"
"/:'"""•!

'r"
""?-«"" «. »" regard,' the de, gnand plan. But for the rest, h;.- work i, ust ordinary tr«desma"swork-drawing .pecificationa and supervising the wort. e i, ,rs it a",

:'
,""'rp<'T'™ ,rr"^»y hi, ,ubordi„a,; :„

I ZS .i h . r".'^.'"'
'""

"""""f
. '"" '' he undertakes to do it, he isound either to do it himself, or to have it done by some person iho iihe empoys and in whom he has confidence. I think the nTern^ig ohe contract IS that he shall see that the work is done weU M '*

,

iCrhfrnegle'ctelT?.""'
""•"' """ ""= "'-«'"' 'heemplo^r'is

"tipulitlS Lt&r'a"""""' "' '""'"' "•"' '" '" '" •»'" «• "" "•>*-

' /..C Jtub.H. 7.

»r- 1.1 do wli.it i."(«ir™dcijuit«ble"
nieni.. and lli..(.„„imi,„.„„.r,

f.wi'raig °B";J;r"°° '" """'•'"' "'" •""""" •'•™™'- ^ "' v » v.

.1 «.. co„l,„d«i), Iho property of th. .rchilM pillow S^il uZ ,"''1"""' '"';
fJdy V. M'Uoimit. The Time. 17tk Nov lS7n .k '""'"''"f "" '""^|K)rled c«»o of

-.J'::^';zrt's;:;i,":-.j;r"KL-'t:s-,t'--si^;-p::-,
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liikroiit lilt

<|IIHIIIitl<-a.

MX. •'<»

ih-ri'iiiiiiiii'

nmti'ntiiiti.

nim-ti<in of

B.vli-..I,.l'.

th.jnry.

V. Ilnrtlund.

AtllH>tt.

In fXli'iiniM- u|HTutii>nK tin' wn&^v in for An-hitvrt* t» viuuloy %

(|iiiini<tv Niirvi'VMr. whrwi' <-)iiirKi>i> «ri' ailih'tl tii hi* mittrttct hy the

Hitrci's itil <-fmi)H'titnr.' Wht>ri> tht- arthilcct i\iw% lupply i)UftntitiM hn

nmy t)HTi>bv ht'c piiii> |N>ntnniilly UaIiI)' (or any Itmn cK'currinK to ft r»n-

trNrtnr thri>u){li frmr mi hiii piirt. In Mr. (Mi^ii'b |Miii)phlt*t, jimt ritt^d.

tlit'fniliiwtntii'ititt' ' io^ivfti : PlBiiititliiucfi tWili'ffiuUnt, an nrchitfct,

to riTuviTilitiniiuivi forHiipplvinu t<>th<* pUintifTBniniirruratt'Ntfttfnient

iif thi' i|iiuiititii*N i>f work utul riiritt>ritilH rei|uirfHl fi»r the frecttdn <if u

Iniililiriu wliirh tin* pluintilT rtintrui-ti><l to t'rt'ft. T1h> (IffniiUiit

Hilvt-rtiKi><l for tt'riili'rit for ttie i>ri><'tioti of a Kaptint chaiH'l, Htatitig tliat

tlir pttiriH uikI Hpi'iitirnlioitM routil )i" HHtMi, ami tliat tlii^ i(uatititii>H of

work an<l iiiatfriul would Ih> funitHlutl. The plairitifl obtained from

tl)i> defendant 'it olliie a table of ^ucK <|UHntitieii, headed hy a Htatemrnt

that it wii;< to he piiid for bv the BureeKKfnt comjM'titor. Kroni thin

tuble the phiintiff iidculuted \\\* tender, which wuh at-cepted. For the

phiirititT it wuh roriletided ihiit. itide[H>ndently nf the eoniputationM.

there wiis iiri implied iindertiikinfi in law that the hill of (luantitieR paid

for l)V the phtiiitiff .tjiouhl be reaitonably eorrert. For the defemlant it

WHK I (intended thiit there waM no eontraet between the arihiteet and
builder, thitt the nmnnittee hud Mipuluted with tlie plaintiff that he

tthould piiv thr iirt'hite< t. and that the an-hitei-t waH not liable to the

builder for iitiv ituiectiritry in the ijimntitiei HyIeK, J., in Huniinin^

up, direrted the jiirv that the defendant hud Htipniated that the

plaintiff should puy him for the ealeulation of the (|uantitie:t, and.

having bei-n paid for tlu'tn by him, the ilefendant wan liable Xu eoni-

pensute him if the bill waH not rea.M»nably rorreet. Tliejury thereupnn

found for thi- pluintiff,

The direction of Hyles. J., praetically romcB totellingthe jury that.

if thev found in this partieuhir ease that a rontraet extMted, the verdirt

Mliiiuld be b)r the plaintiff : and they ho found. The ease munt not he

Htretchecl further than to affirm the ri^ht where there is a contract, and

the more diflficult ijueHtion, whether there in a rontraet. iH not affeeted

by it.

In ^hnt(if}wnttii V. ffnrtlnnd, an early rafie at Nini Priitn.' Abbott,

('..I., laid ilnwn that, if a surveyor, who makes an PMtimute, sues those

wlio employ liim for the value of his Hervicen. and if it ap[>ear that he

wan no neyli^ent that he did not inform hinmelf, but went upon the

inform ition of others, which proved to be false or inMufHcient. he ih not

entitled to reeover for hiK plans and specitieations ;
" for every person,

employed us a survi-yor, must use due dilij^ence. Whether the plaint iiT

has used due diligence or not, is a queHtion for the jury ; and if the

. nth May ISM ; Th<- L.i

. fimtnii'torH, im<l Biiililt-r

r.ii.l l.<f.,n' thi- Koynl riistiliih- ..f HritiMh Ar.-liilw

rt'l.iiiKii III llic L'tfiil l.iiibility of KiiKnict'i'i. Aniiitt-i-

W.f. t:\vii.

I .»/(«,« V. fluiifti.diM of Ihi Witn-y t'nion, 3 liinH. N. <-' «U ; whom Tindal. ('..I
.

ri'KunlM rli<- I'luitriK'l ah i iiitdjliiiiinl : "'['ho t'X|K-iiHi>H nf iiiukiiiK nut the ciuantitii"

hhoiilil hr t^uil l>y Ihi- '•IK 'c'^^hriil •'i>iii[M-Ulnr. if Hiiy : hut if by the net i>( thcdefcndiiiiN

then- -lumlil lie iiiMtiiii|>iliti>r. thfii, thiit the work which wnHdmif hy their authorilv

fhoiiM Ik- |. li'l f.>r hy th.'tn "
; So*<itti v. S<iHnd''r-, 2 Timo« 1,. R. IM : AVm/t v. Ho-

.

1 (itff. 258. '2lW. whiTi- it WUH hehl thut it t» neither the iwiial nor a iiafp coiinw for lln'

architert to pro[mri' hill»> of jmrtiruUrn «r quantiliept of Iheworknto Ix- oxwiil.ii.

K'-miiv. //'Ill iKii ' .'isi- wlnri' the itnhittH-t wkh nincli- MfbitrHtuT bytho building <'<>ii-

Inu't. hilt h^id .-I! Ill ii'il 111* to Ix- liiibh' to u (harKL- of biAH. In Ii»rtm df \\;r,H^ v.

M'lltir. L. 1{. Ill Ki|. '~i4. im injimition watt refuiw-daftainHt abiiildrrituinf; for chnrkH-M

niJi i'<Tlilii'd i)V* tlifiirihitiit i* iprtilicatp. fieciniMf thin <'ould l>e|iieHdcd toiheniEiini.

3 hoU V. Thiimnt. i-itt-<l frnni a MN. rc)turt : re[K)rti'd aUo in Hudnoii, Hnildiiiij

ContraitH (3rd cd.), vol. ii. 4. 3 1 C. 4 P. 3r>2.
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„ .!
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K<|.l.,

"Ihi'
irrlu,,.

.1 K'rl,., ('..I.

I

';< J"i4. 1 t.r. |«.rH«yl.y,J..

• W f. B. X. ». 7«-,
, K,. fli. L. it. 1 (;. p. 71i

'WO.

V. B. 244.
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Obwrvntion
of Black-
bum, il.

Thorn V.

Mayor, Ar.

of London.

Lonl
Cairni's

opinion.

Lord ChelmH-
ford"n state-

ment of duty.

given to him by the architert. well and good ''
; and in hia judgment :

*

"there was evidence from the mouth of one of the plaintifls' own
witnesses that a careful builder always calculates the quantities for
himself before he m.ikes a tender." Blackimm, J., during the argument
in the Exchequer Chamber, is reported as saying :

" If there has been
misconduct on the part of Paice [the surveyor], the plaintiffs have their
remedy against him." ^ This Beenis inconsistent with Erie, C.J.'s,

view, that there should be inde|>endent inquiry on the part of the
builder. If there is no duty to t#st, the surveyor would be liable ; if

there is a duty, he would not. The whole matter turns on the deter-
mination of this. Blackburn, J., however, limits his expression to
" misconduct," and is speaking of fraud or misrepresentation, and it is

in this limitation that his statement is to be taken. " To entitle the
plaintiffs to recover," he says,' " they must make out three things
—that Paice was the defendant's agent, that Paice was guilty of
fraud or misrepresentation, and that the defendant knew of and
sanctioned it."

The responsibility of an employer for plans and specifications upon
the basis of which the successful contractor had tendered was con-
sidered in the House of Lords in Thorn v. Mayor, dc. of London.* The
plaintiff, a contractor, sought to make the defendants, his employers,
liable as on an implied warranty that the work, the subject of his
contract, could be inexpensively done with the means and appliances
stated in the plans and specification prepared for the use of those who
were asked to tender for its execution. The Court of Exchequer,' the
Exchequer Chamber," and the House of Lords were unanimous that
no such liability existed. Lord Cairns' regarded the contention as
raising "a veryserious and a very alarming question." Toaffirm the
proposition " would go to nearly every kind of work in which a con-
tractor is employed, and in which, for convenience, specifications of the
details of the work are issued by the person who desires to employ the
contractor. In those specifications, and in the contracts founded upon
them, an elasticity or latitude is always given by provisions for extra
additional and expected work ; but if it were to be held that there is,

with regard to the specification itself, an implied warranty on the part o!

the person who invites tenders for the contract, that the work can be
done in the wayand under the conditions mentioned in the specification,

BO that he is to be liable in damages if it is found that it cannot be so

done, the consequences, I say, my Lords, would be most alarming.
They would be consequence ( which would go to every person who,
having employed an architect to prepare a plan for a house, afterwanJH
enters into a contract to have the house built according to that plan.

They would go to every case in which any work was invited to be done
according to a specification, however unexpected might be the results

from that work when it came actually to be executed." Lord Chelms-
ford states the duty of a contractor in such circumstances to be to

inform himself " of all the particulars connected with the work.
and especially as to the practicability of executing every part of

the work contained in the specification according to the Sfwcificd

terms and conditions."" He adds :
" Itiaalsosaidthatitistheusam!

I L. R. 1 C. P. 71il.

> I.. R. I C. P. 7111.

» L. B. 9 Ex. Hi3.

' I App. Cas. 138.

3 J'ti^.i/ V. Frcfman, 3 Term. R. 51.

* 1 Aiip. Oah. 12U.
• L. R. lilEi. 112.
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Chambtrs v,

OaldthoTpv,

wonk, the owner has discharged his duty to the quantity surveyor, and
is not liable for the " survevor's charges." '

(fi) As between quantity surveyor and builder there is a con-

tract implied, that, on the builder obtaining the contract through

using the surveyor's calculations, he will pay the surveyor his

fees.*

(7) As between quantity surveyor and architect there is no liability,

since the architect employe the surveyor as the agent for the owner,

and not on his own account.

The contract with the builder often gives the employer the right

of superintending the works. But no claim can be brought against the

employer, nor can he be fixed with neglect of duty because he does not

exercise this right. Where, for instance, the builder is guaranteed

by a surety and then through failure of the employer to exercise his

rights of superintendence, the builder has an opportunity to do and

does his work in a defective manner, and then by fraudulently con-

cealing the defective work obtains the money due on the completed

contract, the surety remains liable. The employer is merely passively

inactive. The mere fact of non-superintendflncc is no failure of any

duty owed to the surety.'

On the retainer of an architect he becomes the agent of the em-

ployer, and the ordinary rules of law governing that relationship

become applicable.*

In a Canadian case ^ an architect sued hitj employer for commission ;

the employer counterclaimed for negligence, and the plaintiff thereupon

replied that by the contract he was constituted arbitrator as between

his employer and the builder, and so was within the full protection of

the principle enunciated in Stevenson v. Watson.^ The Court of Appeal

of Ontario ' held that notwithstanding this, the liability to the employer

for either negligence or unskilfulness in the performance of his duty as

architect was unaffected." *

The same distinction was sought to be drawn in Chambers v.

Ooldthorpe* in a case the facts of which are undistinguishable from

the Ontario case, which, however, does not appear to have been

alluded to during the argument. An architect sued for commission

1 Young v. Sm/fft. reported in Hudson, Building Contracts (3rd ed.), 57, cited

yorlh V. BaswH, [I8B21 1 Q. B. 333.

a Tnylor v. Hall, Ir. R. 4 C. L. 407. 479. See also North v. Bnaittll, [18H2J I Q B.

3 Mayor, drc. of Ki»giiton-upon-HvU\. Hard\ng.[\m2\2(i. B, 4»4.

4 Kimbrrtfif v. Dick, L. R. 13 Eq. 1. Am to the negligence of a Hurveyor in givinj;

advice a» to adVancing money on mortgage of certain property, (.'rabb v. Brinsley, Law-

Journal newspaper. Not. 3, 1888, 573. By the law of Lower Canada both arehiteil

and builder arc liable for ten years after completion for ricet du W. and for defects itk

plan or construction : Wardlt v. Btlhune, L. B. 4 P. C. 33. See Code Civil, Art.-.

1788-1793.
, „ . «, „ .,

s Badghy \: Dicknon. 13 Ont. A. R. 494. where Irvtmj v. 3/ornson, 27 Upp. Cmi.

C. P. 242, is approved. In Stafford v. Bell, 6 Upp. Can. App. (Tupper) 273. a provinciii:

Hurveyor, sworn " to survey agreeably to the directions of the statute," is held stiit

liable for negligenfe to hiaemployerH. if he fail.H in "the faithful performance of bin

duties in the same manner as an attorney is Kw-m faithfully to perform hiH."

fl 4 C. P. D. 148. This was an action by the b'l 'Icr against the architect.

7 Osier. J.A., who delivered the judgment, Hc^^-rty. C.J., Burton and Patter<i>ii.

JJ. A. , .

» The principle enunciated wan : " That where the c ^crcisc of ] udgment or opmion on

the part of a third [leraon is necessary between two prrnnns, Ptich as a seller and biiyr,

and in the opinion of the seller, that judgment has been exercised w rongly. or improperly,

or neElisentlv. "f ignnrantly, an action will not lie iigjiinst the [MTson put in th^it

poHition~wherc such judgment has been wrongly, or improiterly. or ignorantly. <>r

negligently exercised." » [1901] 1 K- B. «24.
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Duty caniuit

be dclegHtcd.

What the
duty is.

Rule of duty
for an
ttuctionef-r

Htated hy
Lord Ellen-

borough, C.J,

auction is ' "a Bale, however conducted, by which a person obliges

himself to transfer property to the highest bidder within the conditions

of the sale ; it ordinarily denotes such a sale conducted in the usual

manner."
" The mode in which contracts are made by an auctioneer, and

which must be considered as recognised at law, is, that when an

auctioneer is selling he has a catalogue to which are annexed the con-

ditions of sale, and he has authority from the highest bidder to sign the

catalogue on his behalf, and if the auctioneer signs the catalogue

with the conditions, that is a sufficient memorandum in writing of a

contract within the Statute of Frauds to bind the purchaser."
^

The trust given to an auctioneer being special and involving dis-

cretion, "annot be delegated to a clerk or subaltern.' It is the duty

of an auctioneer, says an early case, to take the same care of property

entrusted to him for sale as he would of his own. This means as an

average auctioneer would of his own. In the absence of a special

contract, by which goods are entrusted to a man because of the possession

of personal qualities, the auctioneer's undertaking is not to act by

reference to h' - 'ndividual prudence, which may be greater or less than

the average, but only to act up to the standard of care and diligence

which other
,
..sons exercising the same calling, and being men of

experience, are ordinarily expected to attain.

The rule ia accurately stated by Lord Ellenborough, C.J.:* " I

pay an auctioneer, as I do any other professional man, for the exercise

of skill on my behalf, which I do not myself possess ; and I have a right

to the exercise of such skill as is ordinarily possessed by men of that

profession or business. If from his negligence or carelessnew he leads

Hft for himnelf Hit entirely hh a tHvern-keeper or »ny other [HTnon who may carry on any
buttincHH under n iioenoe from the roriioratc body. Ih a munioipul corporation, ciitab-

liHhed for the Rcneral purposeH of j(overnnient, with limited legitlative powers, liable for

loHttes consequent on itx having misconstrued the extent of its puwerH, in grunting a

liccm-o which it had not authority to grant, without taking that security for the conduct

of the i>entoii obttLining the licence which it* own ordinances had been supposed to

require, and which might prut«i:t those who transacted buftiness with the permm acting

under the licence T We find no case in which this principle has been affirmed. That cor-

porations are bound by their contracts is admittM ; that mor ;y corporations, or those

carrying on businesH for themselves, are liable for torts is well settled ; but that n

legislative corporation established aa a part of the govcinment of the country, i^

liable for losses sustained by a non-feasance, by an omission of the corporate body

to observe a law of it« own, in which no penalty is provided, is a principle for which

we can find no precedent- We are .lot prepared to make one in this case." An
sucticmeer is not a trader, so that the acceptance of a b'U of exchange in the firm's

name is witJin the implied authority of a partner: WheaUey v. Smithers, [190tl|

2K. B. 321. ^ ^
1 Bateman, Law of Auctions. Cp. Dart, Vendora and Purchasers (7th ed.), 198.

In Walker v. AdvoeateQtnenl. I Dow I U, is the following :
" The Chancellor [Loni

Eldon] sftted that when he was Attorney-General they had a case in the Exchequer

of a femple auctioneer. She continued silent during tne whole time of the sale, luil

whenever any one bid, she gave him a glass of brandy. The sale broke up, and, m n

¥rivat'-: room, he that got the last glass of brandy was declared to be the purchasiT.

his was decided to be ai auction."
a Per Blackburn J. Pfir« v. CV/. L. R. 9Q. B. 214.

3 rulfn V. Trecothick, » Ves. 261 ; Bird v. Boutler, 4 B. 4 Ad. 443 ; Bell v. haU<.

[18971 1 Cb. 663. Cp. Vaflin v. BcU, 4 Camp. 183 ; Cobb v. Becke, 6 y. B., [wr Lonl

I)enman.C.J., 9341. Notwithstanding this princinle. authority to employ a depnly

may be implied by the recognised usage of a traao ; for instance, an architect niiiv

employ a quantity surveyor to make out the quantities of the building proposed to W
erected. Thi<t limitation on the application of the ma.xim delegata potetlas non poU't

ddegari (2 Co. Inst. 697) is fully explained by Thesiger, L.J., delivering the judgment

of the ttourt in I>e Buasche v. Alt, 8 Ch. D. 310. Cp. WAifa v. Procfcr, 4 Taunt. 2011

;

Cockran v. hUtm, 2 M. & S, 3iH n.

< Denew V. DavcrtU, 3 Camp. 451.
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' C"*!'- 39r,.
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*

^''- : j"- Ti^rera*?;
See I).rt. Vendor. a;dp',U..e"^7,l,"^7'2'^'-

»"«»" » ">•'• (U- S) 134, 'l53.

eiplanation of Turner v. H<X, w ,""; '^ ^i mi 1,
.

'
' ''"", '" P""""y the

'M-si ! .See |,er Rom.r.jr&ri* v Ful^; fisflll 2 ^'h^fi-;" """a I"""
"«'">

;f cni.;n.. J., i,; 6'o»«,w,« (V V rI«"fS/i cl L ,o5' S!- "r"*
"" S""'"

.) the Insh Court of A|ipeaIiiii>doii™T lf'o«i. U I R iL ^' i f ^.. S"*
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for the completion of the cotitract and for damagun for its non-
performance.'

™ " An auctioneer," Bayp Lord Loughborough in Williattu v. Milling-
ton,^ *' has a possession coupled with an interest in goods which he is

employed to sell, not a bare custody like a servant or shopman. There
is no difference whether the sale be on the premises of the owner or in
a pnblic auction-room ; for on the premises of the owner aa actual
possession is given to the auctioneer and his servants by the owner,
not merely an authority to sell. I have said a possession coupled
with an interest ; but an auctioneer has also a special property in him
with B lien for the charges of the sale, the commission, and the auction
duty, which he is bound to pay." From this it has been held to follow
that in some circumstances the auctioneer is personalty responsible for
his neglect to deliver, although the principars name has been disclosed
to the buyer at the time of the sale.*

In ordinary cases, where a deposit is to be paid, the auctioneer
should ask the purchaser to pay the deposit ; should he neglect to
do so, and the purchaser go away without paying, the plaintiff is

entitled to nominal damages,* if in the opinion of the jury there is a
breach of duty, even though the seller suffer no real damage therefrom.

The auctioneer should keep the deposit till the contract is com-
pleted, since he holds it not as agent but as stakeholder.' On com-
pletion he must immediately account for it and pay the balance due
to the vendor ;

• though he is not in general liable to pay interest ;

'

nor is he responsible for the purchase-money unless it is paid to him
or his agent ;

^ nor does he bind himself that the purchase shall be
completed."

In Nelson v. Aldridge,^" an auctioneer, having sold some horses sent
to him in the course of his business, afterwards let the purchaser of one
them rescind the contract on the ground that the horse was not truly
described at the sate. He was held liable to his employer for the price
at which the horse had been sold, since he had deviated from the
course of his duty in taking upon himself to rescind the contract-, and
he could only be justified by showing particular instructions authorising
his doing so ; this he was not in a position to show. Where there were
special conditions of sale proved the auctioneer was held not liable,

though the purchase-money had been paid to him and returned to the
purchaser.'^

1 Hanson v. Boberdeau, Peake (N. P.), 120; Wood v. Baxter, 49 L. T. 45, where th<-

cases are collected and commented on.
a i H. BI. gl. 84. Wood v. Baxter, 49 L. T. 45.
3 Woolft V. Home, 2 Q. B. D. 3C6, approved in RaiiAow v. Howhina, [1904] 2 K. B.

322. 4 HibUrt v. Baylen, 2 F. ft F. 48.
6 Edwards v. Nodding, 5 Taunt. 815 ; Edgdl v. Day, L. R. 1 C. P. 80 ; Gray v.

OulUridgf. 3 C. A P. 40. Spittle v. lavender, 2 B. ft B. 452. But payment of a deposit
to the vendor's solicitor is equivalent to payment to the vendor : EUia v. Ooulton,
[1893] 1 Q. B. 350.

« Croaskey v. MOis, 1 Cr. M. ft R. 298 ; Gray v. Haig, 20 Beav. 219.
1 Turner v. Biirkin«haw, L. R. 2 Ch. 488.
8 Andretov. RabinKm, 3 Ca.mp. 199.
» Kamnagh v. Cuthbi-rl, Ir. R. 9 C. L. 136. lo 2 Stark. (N. P.) 435.
n Uardingham v. Alien, 5 C. B. 793 ; Murray v. Mann, 2 Ex. 638. An auctioneer '«

implied authority to sign for the purchaser upon the sate of land by auction must be
exeroised at the time of the sale : Buchnaster v. Harrop. 7 Yea. 341. In Webeler v.

Hoban, 7 Cranch (U. S.), 399, there was a condition that the purchaser at a sale by
ouction should within thirty day" secure the piux'hftee-money with interest hy \m
promiitsory notes with two approved tndorsers, and that " in cue of compliance he whs
to receive a good and complete title to the property, and on failing to com^y within



OBir. 1.1
SKILLED LABOUR.

•cc.dej,t he is not liable.^
'™'"« '""^ »»'°rtu„e „ „„.4j^X

qume3 as to the .olvency of the tenant.'
^^

S^S^S^
without
making

OTOCKBDOKEKS »««1«H.

imposed bythe committee of th»H^lr5" ^'^ »"<* reguUtioiu'
»ll P^b™, and embod^ngeeJ^n^'"''™. binding '•^^innbusmesg mth 8tockbrokiS^are^W?«'? "'""'' "»n-'nen>be«d^i^
ledge of, and to be bo^d bv ^ '"^ considered to havriaZ?
abo Stock B«bang«. ^^- '" "™« Provincial townTthere ,^

t-xoh-ng., fi„t ha^fiu tei"°"l' "?»-''•• in"J-.ohang,, 6r,t hart^fiu Ki''™'^ "'™"«''m into™ LiL,w^ ''"S' "» K»y«l
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Blackburn,
J. 'i, judg-

ment in

MoUfU V.

Sobinson in

the
Exchequer
Chamber,

to be taken
in connection
with Lord
Chelmsford'*!

ojiinion in the
Houaeof

themselven by becoming meniben.* In questioni with persona not

memben the genera) law of the land is paramount to any Hpecia)

regulations.' This principle is subject to the consideration that if

there is at a particular place an established usage in the manner of

dealing and making contracts, a person who is employed to deal or

make a rontract has an implied authority to act in the usual course of

business, even though the employer may not actually know what that

course of business is ;
' it is also subject to the further qualification that

such course of business must neither be illegal nor unreasonable,*

and must consist of usages of wl^ h the pnncipal has knowledge

either actually or constructively.
'*

I think,'* said Blackburn, J., in the Exchequer Chamber in

Mollett V. Rohiruon,^ " it is now thoroughly established that a person

who deals in a general market is bound to inquire what its usages are ;

and that those who deal with him have a right to hold him bound

by them to the same extent as they would have been entitled to hold a

person bound who belonged to the place. He is precluded from setting

up as against the persons he dealt with, his ignorance of that which

he ought to have known." But with this musi be taken the statement

of Lord Chelmsford in the same case, giving the leading opinion in the

House of Ix>rds : • "No doubt a person employing a broker may engage

his services upon any terms he pleases ; and if a person employs a

broker to transact for him upon a market with the usages of which the

principal is unacquainted, he gives authority to the broker to make
contracts upon the footing of such usages, provided they are such as

regulate the mode of performing the contracts, and do not change

their intrinsic character. . .
." In the case under discussion the custom

alleged was neither necessarily nor probably incident to the relation

of broker and principal, and the learned Lord thus concludes : ' " I

hesitate to say that it would not apply in the case of persons knowing

of its existence, and employing a broker to act for them in the market

where it prevails. But the usage is of such a peculiar character, an<l

is so completely at variance with the relations between the parties,

converting a broker employed to buy into a principal selling for

himself, and thereby giving him an interest wholly opposed t«

his duty,^ that I think no person who is ignorant of such an

usage can be held to have agreed to submit to its conditions, merely

by employing the services of a broker to whom the usage i.s

known, to perform ordinary and accustomed duties belonging to

such employment."

1 ItuntHH V. Hill, Ij. R. 8 Ex. 242, dii tinguiohed in Harlan v. Rihhimf, 22 Q. R. H.

254 ; Lac€y v. UM, Scrirngfour't Claim, L. R. 8 Ch. 921 ; Kllis v. Pond, 1 18981 1 Q. H.

420. 8e« Lacfi/ v. Hill, CrowUy'a Claim. L. R. 18 Eq. 182, an to relationtt bctwcni

broker and cudtoincr in the event of inftolvenc-y of the former.

3 TomkinH v. Saffery, 3 App. Chh. 213; diMtinguiwhed in Ex pnrte Ortnil.

In re PluwMy, 13 Ch. D. «67; Richardson v. Htormonl, Todd d- Co.. [liXHI] I

Q. B. 701: Loma»v.Oraveii, [19041 2 K. B.fl.l?; MendeU'tohn v. Ralcliff, [1904] A. I',

45<(.

3 Bayliffe v. BuUmcortA, 1 Ex. 425 ; Jlai/ley v. Wilkin^, 7 C. B. 88fi ; Sutton y.

Tath^im, 10 A. A E. 27 ; OrinniJi v. lirithtuv. L. R, 4 C. P. 3« ; Colf^ v. liri«toii>.

L. R. 4 Ch. 3 ; Maxted v. Paine, L. R. fi Ex. 132. See, too. Niekatln v. Merry, h. U.

7 H. L. 530. The Stock ExchaiiBe differs from JJoyd'« in being within lhedewri|)t inn

of a general market, while Lloyd'ft is a mere private jjace of biisineoM : Sweflituj v.

Fearer, 7 C. B. N. 8. 449 ; 9 C. B. N. 8. 634.

624 ; Perry v. Barnett, )5 Q. B. U. 388.

• L.R.7C.P.in.

r, 9 Q. B. n, 548 ; MUfhrll y. City of Glasgow Bask. 4 Apji,

T L.C. 8S8.

« L. B. 7 H. L. 836.

MaffeU T. Stewart, 14 Rettie, 500.
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'^^^^:^^m^^l^;^^:&^^,^,flelcAfr _
» /;<;«.« V. ;/,„M, l.5M.Tw~4«()."

o/,,

J/cfi V. Wendt, 21 Q. B.

^. {Vi:(T, [TjOTJ I K. B

[1!«IJ|A. C. 302
U. 12ti: Salveic

HMiM V, i-onfer, L. B. 7 H. h. 768.
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Itobtohr
tnhol

DaDPcl

When k loM ii niiMd by th« fault of tha broktr, o( coun* tha
client ii not liable ; the broker hu to pay out of his own pocket.'

It ia the duty of the broker both to buy, and alio to Mcure delivery
of the ncurity which he haa bought for hii principal, and to collect
paymenta for lecuritiea lold within a reaaonabfe time.' It i«, however.
not every delay that ia negligent ;

* indeed, in some circumatances of
the market—aa, for initance, where there ia none of the apecial atock
for sale—delay is unavoidable.

*'*>'•/'"'» I* < no' tk" duty of a broker to get transfer! registered ;
* " all

iHir^hn "" ''" •" ^° '" *° sMept the transfer and pay the money." If it

rsfiiurad. afterwards turns out that the transfer could not be completed by
registration, though an action may lie against the seller, apart from
actual negligence m the broker's conduct of the business, there is no
liability upon him. The broad proposition may be laid down that,
wherever the buyer can insist upon receiving transfrrs and certificates
in circumstances that have occurred, there the broker is free from
liability to the buyer for the purchase (that is, in the absence of actual

QuMtioo
what would
be the effect

oluilbgil
harminMlul-
ingbyth*
rales of the
Stock
Ksoheoj^. '

Seirmourv

Petryy.
Bonull.

A question is suggested by Willes, J., in his judgment in Chapman
v. Shephtrd,' and not answered by him: what would be the effect
where the purchaae is in itself illegal, though by the rules of the Stock
Exchange binding amongst members .» The answer to this question
dISers as it applies to the case where the object of the prohibition is

the contract Itself in its essence ; and as it applies to the case where
the prohibition is directed against the contract unless accompanied
with certain circumstances or formalities.

In the former case a transaction avoided by the law as contrary to
common principles of justice, or policy, or to the interests of the State,
cannot in any case be enforced."^ The other case, of a contract made
in an illegal manner about something which may be done in a prescribed
manner, is diflerent. In Seymour v. Bridge,' Mathew, J., was of
opinion that, where a stockbroker has been engaged to deal in bank
shares which there was a usage to make contracts with regard to on
the Stock Exchange in a method contravening the requirements of
Leeman's Act,' which prescribes a statement of the name of the
registered proprietor of the shares in tile bought and sold notes—his
principal could not repudiate the purchase when made in accordance
with the usages of the Stock Exchange, of which he had knowledge.
In Perry v. Barjutt," an almost simultaneous case. Grove, J., held that,
where knowledge of the usage could t be imputed to the principal,
the contract could not be enforced. On appeal " the decision was
affirmed, on the ground " that a man who employs s broker to deal on a

1 Bo<MyY.Bdl,3C.B.2M; Cucon t. Hi«, L. R. 6 Ex. 2M
i
L.R.8Ex.!42.

• Arae,SM. 3 rUldier T. UmlmU, 15 U. t W. 7IUi.
' Taflor T. Slraf, 2 C B. N. S. I7B, 196. It wu hcU by the Court ol Appeal

in London Founders Agaoeialion T. Palmer, 20 Q. B. D. 678. th»t the coDtract for
the sAle of aherce on the Stock Exchange does not import an undertaking by the vendor
that the company ehall regiater the transferee.

> Chapmon y. Sllepierd, WhUekead V. Imd, L. R. 2 C. P. 2211 ; Biederman v.

Stone, L. ft. 2 C. P. 604. • L. R. 2 C. P. 239.
7 AnU, 720 n. The Court will take judicial notice of an illegal contract if the

evidence diacloeea illegality. Bx tnrpi eanta non or»(i»r aetio. Ordge V. Boval Kjt-
ekange Aunronee Corfomtion, 16 Timea L. R. 344 ; StxM V. Brown, Doerina McSah
* Co. ri89!) 2 Q. B. 724 ; Harria v. fluajsrf.. IS Hnw (US) 79 S3 • 2 Parsor,-
ContracU(8thed.|. 74e.

.
; . .

'
'*J?-,?-

"•**'• • 30* 31 Vict. c. 29.
1» 14 (J. B. D. 487. l> 15 (J. B. I). 388 la Per Bowen, L.J., 396.
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CHAPTEU II.

.MEDK-AL MKN.

Mnlii-kl Mid
aurittcnl {itnc-

titionem kt

common Uw.

3 Hen. V III.

c. II.

I. Phy.i.
ciuis.

In t'lasnicAl tiint-s medicine wan praetiiu!tl priiiciiwlly l»y alavt'K.'

During the Middle Ages the Jews were the great medical practitiontTH

throughout Kuro[>e, while the lower raiigen of the profeHsion of hnaling

were occupied by *iuack» and impostoni i>f the modt distim-t ly(ie.'

The Mediffival Church regarded the ditweetion of the human -or at

least the Christian —body as sin.

At common law every man might use what trade he pleased :

'

and the practice of medicine ami surgery not being regarded an a trade

which required an apprenticeship, was open more widely than any
handicraft and without any objective qualification whatever.

The earliest statutory regulation of medical and surgical prat-tic<>

was 3 Hen. VIII. c. II ; by which no person was allowed to practise

as a physician or surgeon within London or seven miles thereof without
examination or licence. This Act applied eijually to {ihysicians ami
surgeons.

I. The first class of medical practitioners here referred to is that

of physicians. P'jysicians are concerned with that division of practice

which combats diseases by the application of medicinra, and not bv
o|)erative treatment.*

This branch of the medical profession was incorporated by charter

of Henry VIII. in the year 1519, which was embodied in and extended
by an Act of Parliament {14 & 15 Hen. VIII. c. 5). A legal con-

troversy of considerable intricacy (which there is no need to con-

sider in detail here) was waged as to the effect of this Act.' Thf
conclusion arrived at was that the common law right of practising the

profession of physic is left unaffected by anything save the condition

that the practitioner must be competent ; of which competency the

President and College of Physicians are the judges ; so that it is their

duty to admit every person whom, upon examination, they think fit to be

admitted ; and not only has the candidate himself, if found fit, a personal

right, but the public has also a right to his services.' This duty of

1 Colquhoun, Ruiiian Civil Law, J 7»8.
> Evidpni'e of thJH, with n legal iK-arinfr, may be met with in Lord Ctimpbell's Life

of Chief Justice Holt, Liven of the Chief JuMtircH, v<il. ii. 121, ali>oCreif(hton, HiHtory
of the Papacy (ed. 1807). vol. iv. 17«.- Death of Innoi-ent VIIL (Cib^) A.D. 1402.

3 I Bl. Comm. 427.
* //HR/^rv, <^;.v-^[JRQ9] IQ B.flrjr,; /f-7.v. Bt(irf.66L.T.41G.
s Or. Boniam'a ease, 8 Co. Rep. 107 », 114*; Cotlrgr ttf Phj/airians v. Dr. Wrst,

10 Mud. 353. « Rex v. Aakew, 4 Burr. 2U6.
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MlmiMiun Im-iii^ • juiliiial |H.wer r«.|uiring tha txaroiM of diMKtum,
i»iin(it Iw cU.|eKiit«l,' hut rr(|uir<» to \„ extnueil by the iirmident
•nd lellow., <,r ehf in»icirity o( thaw pn«nt, in the ume nwnner >
•t the ele.lliin (it * fellow ; though it ia cani|>etent for the IkhIv it
large lo ii|,|h,imi jjartuulur penmni of their «»n nunilier to have the
immediate (lire.tion of it; .iiue the pr<K'e« of eianiination can be
londui ted liy few only ul the nallli' time."

.,,.
?' '''"'»•'"•"' 'Iw* "( niediial |irai'titioneni ia that of aurgeonn. II. Nutinm.

I heir |H.(uliar praitne .onaiiita in ih,. u,l. „f ,urgi,al inatrumenta andm the .lire of outwaril iliaeaaea, whether l.v external appli.ationa or bv
external or by internal niediiinca.

The Alt of .) Hen. VUl. applies to theae al«i. Uy that Act alone •! H.n. Mil.
.an puiiiahnient be inHi.'ted ..n a |«Taun f..r practiaing aurgery without ' "
lueme in any part of the king.l.ini ex.ept within Uinil.Mi and W.Mt.
ininiater ami aevi^n miles around theae eitiea.' The Aet imiKMea a
l»iialtyof£.-ifor every nnmthduringwhiehheniayaopraetiae. Though
unreiwalcd thia A. t la pra.ti.ally obaolete. ainie there ia mi inatanee
of any |)erB.iii having .ditaineil a li.:eme under it lor aeveral eenturica '

,, ,

,/;)"'',' "' "»'''""' '»'' l'«'" in...rporated in U(il. In ir,41 the lii.ori»r..
i.uil.l ol Harbers .111.1 the So<iety of Hurgimna were amalgamate.! umler I'"""'
he nam.. ..I lh.aiy«terv and Commonalty ol llarber. and M.rgeona of '"':,:„,
.omlon by ;W Hen V (l. c. U." They receive,! charter, of p'rivilege ai h viMfrom Jam.., I. ami Charlea 1. Tlie aurgeona' branch waa, Lwever. -. 4».

»e[>arate.l from the barbers' branch of the union by IS (!eo. 11. c 15 lailn. ll
which relieve.! ititraemben. from the nec.«ity of obtaining the licence ' '»•

un.ler J Hen. \ III., and gave tlieni an extluaive right to practise in
and about London, am! a concurrent right, with thoao licenaed by the
iirillnary, of practising in all other parts of the kingilom.

The effect of IN lieo. 11. c. I.j, aeeiiw to be to confine the right to
practise aurgery in Lon.lon and seven miles round to those examined
and ailmitted by the College of Surgeons. It dividea those practising
in the rest of the Idngdoni into two classes :

First, members of the College of Surgeons ; who may practise in
every part of the dominions of the Crown."

Secondly, aurgeona licensed under 3 Hen. VIII. ; who W" nractiae
in any particular diocese in which they are licensed, except" within
London and W estiniiister and seven milea round.'

111. A third class of medical practitioners is that of apothecaries. HE. AM„ihe.
lie business of an apothecary was concerned with the mixing and """•

.lispensing of drugs, and was anciently carried on by groceta in conjunc-
tion with their ordinary business

; but in 161.5 grocers and apothecaries

Hi,

I \in. .AI>r. I).<|)uty, 2. eiiinj. Bni. Al>r. Dcput
' Ktx V. .I.foi,., 4 Burr. 21SI1. The duty of
f-UNHcitrtl WOUU'lOiHfli

...

IS (i,.„. II.

Willi

iiifdical whool lo iu studi'nu (jr
uj(««l very fully 111 (V«/t/i.v./fti//wur. ITKcttie, 1I3H.

linK. nntt

.... .'.l";!'".';'!'
!-»•" "•I»''"a t.i llie Mrdiral Pruf™.ion, ,W. Cp. Dana v V„i

n?.? uu '" "; ' r" <"""' .'""I'"' "" «l»' 111" pout »•- not «rguJ th.lin™ llic Bi.hop of L.>nJun and Iho l),,ui ..f .St. P„„r, \,t^7n,«^ to hold ...at , „.

!.n';i'°bl;;°
" "' '" '"''°''" '" "'"'' •""'""• ~'"l'li«n™ with th. .tatul,. ...

« ^"i"""." •;-.**"'"' """"' "' •^"''"» IWI- «i- )• vol. ii. 2»5.

(Tu|iper|, 1 Up,,. (!„„. App. 43U.
»ii..>*l.. L.». r.iaiino lo iho .Medical i^rofenaion, 64. A phyucian »ho actaan a surgton can rerover for Ilia iMTvic'er- i-'--- '••• - ".eiv'^i'.an wno atla

T. Lamtiut, Car. A M. 277.

.Via*. ». heftiTd

. — .. pbyai^.-., Ruu ovia
LMIt V. OUalitr, Cat. * >t. 370 1 Bating
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The Apothe-
caries Act,
1815.

Scope of the
Act indicated
in DavieB v.

Hatuna.

Limitation
expressed by
Creeswell. J.

No difference

between pro-
hibition under
u penalty and
an absolute
prohibition.

Registration.

were fonned into distinct corporationa. Even subsequently to
this ponod the Apothecaries' Company was looked upon as a mere
trading company, and whoever thought fit to do so wa.s at liberty
to sell physic throughout the rest of the kingdom, provided he had
conformed to the provisions of the Act of 5 Eliz. c. 4, about apprentices.
Besides this, apothecaries on occasion prescribed the medicines they
sold

; a practice called in question by the College of Physicians, though
held lawful by the House of Lords, overruling the Courts below ' in the
case of the College of Phyticiatu v. Role.'

The Apothecaries Act, 1815," in the words of Willcock :
* " for

the first time, placing them [apothecaries] as a body on the footing
of a hberal profession."

This Act not only imposes a penalty for practising without the
certificate of the court of examiners constituted by the Act," but
renders tie act of practising without the certificate unlawful." Cotton,
L.J. m Davis v. Makum,'' thus indicates its scope :

" The Act does
ntit define the nature of an apothecary's employment, but dispensing,
mixing medicine, giving medical advice, and attending the sick as
medical adviser must be considered acting da an apothecary " The
limitation expressed by Cresswell, J.,» must not be disregarded:
The mere fact of the defendant's having supplied medicines, does not

necessarily show that he practised as an apothecary ; for a surgeon
may lawfully do that, if the medicines are aclministered in the cure of a
surgical case. If, for instance, in the case of a broken leg it becomes
necessary to administer medicine, no doubt the surgeon may lawfully
do so

;
but, on the other hand, if a surgeon takes upon himself to cure

a fever, he steps out of his lawful province, and is not authorised to
administer medicine in such a case.'" It does not appear that
there is any difference between the prohibition of an act under
a penalty (not being one merely for revenue purposes) and an enact-
naent declaring it absolutely unlawful ; since in both cases they are
things forbidden and absolutely void to all intents and purposes
whatsoever." '"

By the Medical Act, 1868, and its amending Acts " a system of
registration of medical practitioners is provided for, so that none other
than registered persons shall be entitled to claim the title of legally or
duly qualified medical practitioners ;

" nor to recover any charge in

JL^'''Iv?*'°1vV- . ...... M1703),5Bro.Parl.C.».553.
5 as Geo. III. e. ISW. Sa v. KJtkrbs,, I Wins. Saund.. note (6). 309, 1 Wni»

Holes toSaund., note (c), 513 ; JpoUtiearica' to. v. Joiua. [ 18031 1 Q. B. 81), is adeiisiiinon the 20th section of the Act, that one penalty only can be recovered, thouih tim-i'
several patients are treated on one day. "^ ' ' "s" ""•

* Laws relating to the Medical Profession, la & Sec. 20
1 Sec. 14. Astoanapotheeary'squalilications. If'opoBV. SoMi(rt^/e, 7Taunt 401As to what constitutes practising, Waodtmrd v. Bali, li V. & P. 577.
' 2,'!,'"'- D.<m. s ApollucarM Co. v. Lolxnga. 2 Moo. k R. 4I».

319
" ' ""S^"*' * *'°e- 6'». 3 C. * P. 2<0 ; iemon v. fUldur. L. K. 8 Q. B.

10 Per Lord Chancellor Hatherley, /» re C«rl tiul YoogM «» Co.. L. R. 4 Ch. 758 ;

IS g. B. D. 44H. 454 ;
/farru V. Aann^/s. 1 2 How. ( U. .S. ) 70

0« V I'
* ^^ ^'';V i-

?"• •'n<'>"l«<' by 22 Vict. c. 21 ; 23 * 24 Viet. re. 7 and 06 ; 25 1

wi iiv- ?' 1' * »*,^'"- '^ 2»
;
38 * 39 Vict. c. 43 , 3U 4 40 Vict. ce. 40 and 4h49& 50 Vict. c. 48 ; 8. 27 amended 5 Edw. VIL c. 14.

" The Court of Queen's Bench have held that the r.gistration to be effeel.i.l nii..l

sTrM^'^'.Mf".''" """."^l"
'

I"'^" ' ""•fir^' ^ «• '"> «. B. «« : though not, nece«-
sarily at the time of the attendances : TtirKtr v. RnrtaU. 14 C. B. N. S 328 Sec
however, as to this last case, Bamrtk v. Bmrkf, 10 g. B. D. 303. A book purporting
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By section 6 of the Medical Act laxfi • "

e^nd.eiS^.„^Vr„.t"Z"^^^^^^^^^

be • p»bl,.W .nd .old .t th. Office of th.Oenet.l CouJlTni M^?' '."JP"'"™'"? '"
Kegumtion " is adlnuiible under 27 S^.'/i , Jii

of Med,™l Mucalioi, .„d

*'°'.*'^J/'*''il'»" « '.rwqwSJ) '^*'"*'"'
" '^- "• ^'^ >* '*«

' DelaRoiav. Frieto 18 B V s .iu V '* „

Iri.h S^'o^fc;"- ^•"- ' -'^"--i"VI^I. R. Ir. 2^. de„U wl,h .be
' Pott. 1200.

Ml. 4 Tyr. ( El. ) 325 : iiXo«( i ^? 1 ^t7',L* ^?" X; "' "* W™^" '
™o.u. in AMric, .i theri!eJh.t dll.iJrT '^•°J^"-"'"I'"»- PbyV^ian,
3 B1«W. (Ind.1 2«». Tn QZ:Z^'a^7^''i^T{i^Z°''L '" '("^ ''"'*""«<.

^TLTHr\'ii°%'!'?r'°'»"'p"'"'"''°'^^ ° "

AppBndii,oi.
"UKOCII, 1*,, relnting to the Medici Protewion,

" 34*3iiHen. Vin.0. s.

MmliculAct,
1«««.

34 k 3.1

Hen. mi.
c. H.

Ri»;hardaon,
I. inter'

pretation of
the Act.



1154 NEGLIGENCE IN LAW. [book VI.

nothing in piety and charity
;

(irKtuitouH

practitionera

excepted
from the

trntion ofope:

the

DUtinction
botwoen Acta
Toidand
Acts illegal.

Diatinction

between a
practitioner

not qualified
under the
Regiatration
Acta and an
irregular

praotitioner
under the
Apothecaries
Act, 1815.

Criminal
proceedings.

lat this statute excludes all who
laKe any money or gain." *

Gratuitous practitioners are thus speciiically excepted out of the
operation of the statutes. Even under the statutes the only right of
action IS for the penalties prescribed by them. The unqualified
practitioner is not able to recover his charges,' and is in no case able to
set up a contract in evasion of the Acts.'

Here a distinction must be indicated between acts void between
the parties for purposes of suit and acts illegal in themselves. This
IS pointed out in an American case,* holding that though a physician
18 precluded from recovering for his services because he is unregistered,
yet in an action for personal damage sustained by him he may
recover for being rendered unable to continue his practice If his
practice were jkt »e unlawful, he cleariy could not recover in respect
of It

;
and the ground of his being able to recover manifestly is

that since his patients pay him voluntarily for his services, tlic
aniount of these voluntary payments becomes the measure of
his gain from his practice and evidence of what his compensation
should be.

Once more, though a surgeon not qualified under the Registration
Acts may not be able to sue for his fees, it does not follow that he stands
in the same position as an irregular practitioner under the Apothecaries
Act, 1815, on a criminal prosecution lor negligence. In the former
case—it the Act of Henry VIII. is to be considered inoperative—his
act, though void for all purposes of obtaining remuneration or benefit,
IS not illegal. Consequently when he is proved to have practised, ami
evil results to have followed from his practice, the conclusion is not
that he is liable without other evidence of negligence ; for bis act is not
unlawful, and, though unregistered, he may be competent. In the
case of practising under the Apothecaries Act, the action of practising
IS unlawful, and therefore the consequences are unlawful ; for the
law in effect says his act, however done, is incompetent, so that no
further evidence is legally necessary to put the defendant to proof tn
exculpate himself, and, failing that, to entitle the Crown to judgment.
The practical bearing of this view is less serious when it is borne in

i /I r^'
tlie same caae before the King'a Bench on writ of error, BuUer V. Pntidrtd

o/Lolkst o/ Phumniti. Cro. Car. 25«, where the judgment of the Common Plea. ».,
affirmed; ' admitting the 34 Hen. VIII. c. 8. be in force, yet they all reaolved III.
defendant a plea wa. naught, and not warranted by the atatute : for he plead- lh«t
he apphed and mtniatered medit inee, plaiatera, drinlta, «/rmAiM. morbig tt maladii^

taicyio, ttraj^urto, jtlmbiu,tl aiiig in atatuto mentiormtu '

; ao he leavea out the prill'
cipal word in the atatute. via., ' pj-fcrni.t ; and doth not refer and ahow that In
niiniatered jKitiona for the ' alone, alrangiillion, or ague.' aa the atatute aplioinln l.i
theae three diacaaoa only, ^nd to no other. .\nd by hia plea hia potiooa mav !..
mimatered to any other eiikaeaa

i wherefore they all held hia plea waa nauiilil
'

There h a well-known pssaage of Cicero diacriminating tnoiiiu. diacaae, rninkau,
lllneaa, and vtlium, .efeot, ai followa ; Morbum appelliM Miut airporU aimtMimni

'

agrotattonem. morbHncHm inheciUitate ; vitium, can partes corporfs intrr ae dinaidttit
us »«<> imiiiltu laeiaororam, iialorlio. ielormilal. Ilaquc iUa duo morSaa el itgnhili,',
rx Mitu valetudints corporu eonqiuUMtwtu et pt'rturbationc gignuittur , vitiuni ouV.m
ittffn vnletudtne, ipaawi ct ae Cfrtiitur. (Cic. Tuacul. Qeat. lib. iv. c. 13) M,t,l,.H.
tinua a dietinction ia neater ; Morbum eg»e tfmporaUm atrporia imbieiUitater' •

viliti,,,
vrro perpeluunt corpuria 'mpedimenivm : D. 50. Ifi, 101, S 2.

> «lrrd V. tfraiej, 1 C. 4 P. 674| AUi^ v. tfu,*,, 4 Bing. C19. Cj,. 0,.™,.,,

L i^-£ " """ ' "'""• ^ ^*"'l'- '"• *'"' »'"' »• "•'1 i" t'ope V. Rcwhndt '

AL s W. Ififl.

a havieM v. Makuna, 29 Ch. U. fi9«.

* -"e^onKmi v. Ii/fnje o/ C/inloaeiBr, 51 Am. 8. 722 ; Hoime. v. Haldr, 43 Am. R.
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cori.cttiHLcontVissho™,.'"' " """P^'^"' ""'' *''« *-tment inj;;™.
.^

andoffe„eeatc„.™„„u:r?:s!:t\r;t'br,„^euriS;ixt™=

d.,'":^'-
''°™»""' '«' «"• 2" ^

f^™-
•/. .e<».. 107 M„.. 439, b«,h "W.

• Willoock, Uw. rel.tinB to th. M^iTT" T ''?*"^' ""'^' «•<'' 628.

Til-'.""' "• p"P"<.^ " -XcT^r.'i r-"L'"T ri^'L-'s*^'""'.t». The c«B(w under the Roman l«w nf n.^- > ' *' ' ** D- ». 2,

Ho].ubl,o, ,01. ii. 19. i, ,,„ foiio" „• .'
*

I lid „„lhi„
'".^°«- ^l'"" <>' the Rom.n

"rmy. and yet hrok™ liml» .„d iX .o'md. wnulH / °"' '"''"?°' '" "» R"™"

lYhJ,. might give .„„,^ help ; but it i, h °rdlv noiilS ,h', .t
*"' •'"'• '" "" ""

]'hy.ia.n. in . Ron,.,, .r„y ,ben they"er.S^l nf [""T T"" "° •"'«""> <"
w.^™d.otgladi.tor,. tV„Vono„;;^oLro„.,,eZ?rfHI ''"''''''•^'''•''<''''l'«""
eld to looS .fto the wonnded. bnt hj d^r„rt?.Vhoi t^'"*"?'''''?"" " '»"li-
rr»ngeme„t. n,«l, under th; Emp'i^ sZh ra ,*"f i™"- See (or the

Antiqaitien (3rd edA art. " F/if^T^7i,„ • " « a- > .-

«d Koujjn mediei„e\^-,h.^'rt"£'• Me5d«- .nd

' luX"-. m.'"""''
««"»'- 't" »l

M«i,u.'- i'orti£>.;v;ih,:to'^°„,~s;
nd Med,eus in the Mine work.



1156 NEGUGENCE IN LAW. [book VI.

Print'iplf.

Nodisfinc-
tion between
roguinr and
irregulnr

practi tinners

as to mal-
praetit-e.

Standard of

care and
competency
perpetually
variable.

Various
Hch join o'

lUcory and
practice.

or by neglect), because it breaks the trust which the party has placed in

the phvaician, tending directly to his destruction." Into malpractice
generally there is no call to enter here beyond the consideration of the
relations constituted by malpractice caused through ignorance or
remissness ; for that large aspect which deals with malpractice " for

curiosity and experiment " is wholly beyond the scope of the present
book.

The principle of most extensive scope, prevailing through all

classes of skilled labour, and not confined to medical practitioners, is

that he who undertakes the public practice of any profession undertakes
that he has the ordinary skill and knowledge necessary to perform his

duty towards those resorting to him in that character.*

Where malpractice is found to have been used, whether the
practitioner is qualified or unqualified, ignorant or negligent, matters
nothing. The legal wrong is the incompetent or negligent treatment,
not treatment by one wanting a qualification ; and thus it is that a
defence that the patient's treatmeni has hi :mi followed by improvement
" as good as is usually obtained in like cases " is ineffectual where there
has been negligence ; for the patient is entitled to the chance of the
better results that might have followed proper treatment. From
the same principle flows the consequence that whether the service

is remunerated or gratuitous, is immaterial.^ Still the standard
of care and competency is perpetually variable. Negligence in one
man may be competent care in another. For instance, a specialist

consulted in his specialty would be liable for negligence in respect of

trea'.ment which m a junior and ordinary member of the profession

would more than pass muster ; and that might be negligence in a
doctor of repute in the west of liondon which would yet come up to the
highest warrantable expectations of the patient of the village doctor
in remotest Kerry or Sutherlandshire. When, the charge is of negli-

|;ent treatment it is obvious that the question of competency or
incompetency is irrelevant.

The difficul^ of fixing a standard is furthermore increased by the
many and conflicting schools of theory and practice. The law can
enter into no minute examination of the merits of allopathy or homoeo-
pathy or any other system of treatment.^ To constitute a school of

medicine there must be a system of practice in respect of the diagnmis
and treatment of disease ; and proficiency in this is required of each
practising member of the school.* The testa the law applies are—Is
the practitioner a qualified man of his school, and so presumably com-
petent, or is he unqualified, and presumably incompetent ? If he is

incompetent, the law infers that injury following treatment is the
result of incompetency, and he must show sufficient grounds to warrant
the inference that the injury was not the result of incompetency ; if

he is competent—that is, if he is a qualified and registered practitioner

—

injury subNf^uent to treatment must be shown, and some evidence also

must be given of negligence in treatment before liability can be aflixed.^

1 Searev. Prentice, a Eaat, 3^. AhU,21, 1127andll31.
3 Per Heatb, J., in SMella v. BtaeiAume, 1 H. Bl. 161.

3 Thii is detUiitely held in an American caae, where it waa detertnined that the
terms " phyaicians and surgeons " embrace horooeopathists : Aiynor v. Slate, 62 Wia.
2ltO.UnitedStates.DifFeAt, lS81),.'i2l. SutiPaUfnv. fFiggrn^ll\}iH»,l^H,

* NtUm T. Harrin^Um, 7 Am. St. Rep. 900.
s Rtg. T. 8penetr, 10 Coi, C. & &S5 ; Willcook, Lav relating to the Medict

ProfeHion. Ml
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of wofeLionaTSri ^''5? "' *t« .practitioner, the Btandard "'8li««"™.
01 proteMional skill he is required to roach is that of the ordinary andaverage practitioner in the tranch, or of the school, to which he oro

ornT^^r"" '".'"""'« •'"• I*"™ P'o'^^-g to follow one sXmcannot be expected to practise any other. Where the amount Tskm
P l&ner"o Th""r " '"/"P."l'' «« '"'''"™ "' "" expert no d

to show Z, .t, r*"?"'
P™'™""* ^y *'"' P«"»» "''"«''d i» "Smissible

...n I !!i <
""o. treatment was careful and skilful according to thestandard of practitioners professing the tenets of the school'

*

.A f
"'

"

P"""" ""> *»'"'» tl"' responsibility of giving medical

to fb. I *"»'"""' "' ''"'»>». he is held to the duty of treatment un

position m places similarly circumstanced.^ A person holding himself

of th^r 1

'"' ""'
r,*

*""« '"• ?""<•'«' *''«' «te patient ^gnoTnt
amount oflwr "i

*""
T'^"™' ^'" ''^ 'eq-i^d to show an e^ua

pStendsto" ft^ "V" 1°""' P''^f'''' "' ">« 1"«lifications hepretends to. If the patient is aware of the lack of qualification then

a? rituLble ',!, I'i ""l-^-'r"™
""' *"= ""=™rtances admit of being

r..t <^x *° ""' »*tc,n<lant are to be exa-.ted
;
» he is liable for thf

l^tn^rrrL'nsfi" ''"°"«'"'' *» » ""^'""^ -p-f-'o-'

era cauS n^
Mahomedan law

:
" A man who Had a disorder in his Sir Willi.,/

eyes called on a /omer for a remedy; and he applied to them a
'''""»

b ™Xt?„Tr"'? "T '" *" P»*'''»*» • '^^ ">«"& his right Tndbrought an action for damages
; but the judge said :

' No action lies

We,L I^T'T'"'^ '"'* "»*=" heen an «,, he wouW nev';

fudge -''•"ffth* ^T'; ,?'• •' *'"' '»''™ ^''t^ hy an EnglLh

,^c,™ti„ 7 'hepatient applies to a man of a different employment or

^TuZ '"'^".f
«*•""»" "sist'-'ce, who either does nVexert allins skiU, or admimsteis improper remedies to the best of his abilitvsuch person is not liable " in images. If, however he aDDliest?a

hS r** ^A 'r? "'" ''"P'oP^riy. he is liable to ^ST,y.n

st^Cim-pts^-^rs-rg'eVr-'' *" *"'' P"-'' "-^ >^"

The duty of a specialist is referable to a higher test than that of -n „

.™t™ct?o™ t^* "^ "" «™T' P^'^'itioner'Jand this includesTrol

S^rrh-e tto?nrttTni*n"cfS
P"'-* '" ^I'- ^--J-t^n JSe

» .nedSr™'.„';r„'?ij;.'irirh.biu *C"t;? "" "r" "-'i'
">?' "= »•' '"--s

ilnh h.bit, by way o( drSl» h 1 i..Tl "S";""" «< ™Pl"y l>ii». .iinnM.rt uf

m
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X-raya.

maw

'

The doctrine that treatment is to be tested by the principles of the

kill in iu use.
P**3"'i*^**n'B school does not apply where the question is of the use of

' apparatus for ascertaining a diseased condition, as where an X-ray
apparatus is used. This being available for all schools of medicine
and surgery, and for many purposes besides, the test of its efficient

use is tne ordinary standard of skill maintained by its competent
manipulators.^

In the a»M of Ifthe nractitioner is a quack, any mischance attending his minis-
a r(u»ck. tration will raise a presumption of gross negligence ; which Willes, J.,^

describes as consistmg " in rashness, where a person was not sufficiently

skilled in dealing with dangerous medicines which should be carefully
used, of the properties of which he was ignorant, or how to administer
a proper dose." " A person," the learned judge further says, " who,
with Ignorant rashness and without skill in his profession, used such
a dangerous medicine acted with gross negligence." ^

Where there Where a divergence from the rules of the system of the majority

from the*"*^*
exists, the jury have to determine whether the practitioner is a scientific

prevalent inquirer, possessed of the principles of a system, and practising them
Bystemthe (for knowledge without practice is unavailing), or a mere ignorant

i"^****°
pretender

;
* of course subject to the instrjuction of the judge on the"^

lines indicated above.

In the case of an Act of Parliament making the practice of any
person unlawful, the onus would be on him to show the absence of

connection between his unlawful practice and the injury following.

Where the practice is not unlawful, whatever the disabilities to sue
may be, it is conceived that if sued an unqualified practitioner stands
in no worse position than a qualified man reasonably competent. To
allow want of qualification to operate to diminish the liability for

negligence would be to give an advantage to unqualified practitioners,

while to raise the standard in such a case is manifestly unjust.

Anciently this distinction was sought to be made.^ As to its

validity, Sir Matthew Hale, says :
• " If a physician gives a person a

potion without any intent of doing him any bodily hurt, but with an
intent to cure or prevent a disease, and contrary to the expectation
of the physician it lolls him, this is no homicide, and the like of a

1 HeyuUinv. Wheaton, 103 Am. St. R. 504 ; GitfeUc v. Tucker, 93 Am. Ht. R. 661.
> Rtgina v. Markwia, 4 F. ft F. 358.
3 The distinction has bepD thus stated ;

" If aperaon aBsunie to act an a physician.
however i^orant of medieval science, and prescribe with an honcxt intention of curing
the patient, but through ignorance of the quality of the meilicinc prrM-ribi-d, or the
nature of the disease, or both, the patient die in consequence of the treatment, contrary
to the expectation of the person prescribing, he is not guilty of murder or mannlaughter.
But if the party prescribing have so much knowledge of the fatal tendency of the pre-

scription that it mav be reasonably preHumed that he administered the medicine froni'nn

obstinate wilful raahne^s, and not with an honest intention and expectation of effecting
a cure, he is guilty of manslaughter at least, though he might not have intended nnv
hodily harm ': Bice v. State, 8 Mo. 501. cited in State v. Sehulz, 39 Am. R. 187".

Bishop, Criminal Law (8th ed. ), § 604, also § 314, n.

4 Op. Reg V. Waggtaffe, 10 Cox C. C. 530. See 31 & 32 Vict. c. 122. s. 37. repealed
by the Prevention of Cruelty to and Protection of Children Act, IH8» (52 A 53 Vict.

c. 44). The Queen v. Downed, 1 Q. B. D. 25 ; The Queen v. Morby, 8 Q. B. D. 571

:

The Queen v. Senior, [1899] 1 Q. B. 283. See the Prevention of Cruelty to Children
Act. 1894 (67 ft 58 Viet. c. 41), amended by the Prevention of Cruelty to Children
Act, 1904 (4 Edw. VII. c. 15).

1 4 Co. Inst. 261, quoting Britton, " that if one that is not of the mynterie of

a physitian or chirurgion, take upon him the euro of a man and he dieth of tne potion

or medicine, this is (aaith he) covert fel(Hiy." See also 1 East, Pleas of the Crown, 2t>4.

iSe-rf. IF. in this work, 2<jO-271. is on " Hofiiivtdc ttom Impropriety, NegligeKoe, ^r

Accident in the FroMcution <k an Act lawful in itself, or intended by wfty of Sport or

Bflcrafttion." Ante, 109. < Pleax of the Crown, vol. i. 4ZP.

say.
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That qualified auifitance in avaitahlu in undoubtedly u fact of great

weight in the determination of tlie fhararter of an irregular praeti-

tionerV net ; though it doe»t nnt ftecin eonsistent with principle to

regnnl it ah an infallible text of negligence, an apneani to 1h> done by
Baylcv, .)., in the cane nrulcr (-otihideration, and l>y l^trd Lyndhurat,
r.B.. HI Hrx V. HVM ;

' it in rather a eirrunwtance from which gross

negli)(encc will niont usually be itiferred than in itself an actual in-

dication of negligence. Thus, the fact of the patient dying under
such treatment will doulttlffn raise a presumption of negligence even
criminal ; but the presumptinn is rebuttable.'

The case frequently anso^i of a licensed practitioner having an un-
(jualiHcd assistant. Tht^ want of qualiticatiun in the one in not eked
out by the posscHsion of it by the other. In some cases tlie principal

is even afferted with a criminal liability where, through his negligence,

hi^i atwisfant's incom{>etency works hirni. This is jKiintcd out by
Hawkins, J., in P/iannamUical StM'ietif v. Whaddon.^ " Wo need
hardly say that, if mischief arose by reason of a master negligently

leaving an unqualified person in charge of his poisons, no punishment
of the assistant under sec. If) would exonerate his master from his civil

liability to any person injured, nor, if dei^th ensued through such
negligence (if a jury found it to be of a criminally culpable character),

would he be exonerated from a liability to a charge of manslaughter."
It is, moreover, clear that treatment involving probabilities of

danger cannot be applied to a patient, whether bya licensed or unlicensed

practitioner, without some communication to the patient, and some
expression or signification of consent by him. The duty in this respect

was treated so long ago as in Slater v. Baker and Stapleton.* Plaintiff

^
employed the defendants, one of whom wan a surgeon, the other an
apothecary, to cure his leg, which had been broken and set, and the
callus of the fracture formed. The defendants disunited the callus, and
Baker fixed on the plaintiff's leg a heavy steel instrument with teeth to
stretch or lengthen the leg. The evidence showed it to be improper
to disunite the callus without consent, and heavy damages were given.

The ('Ourt refused a motion to set aside the verdict, saying : ' "ft was
ignorance and unskilfulness in that very particular to do, contrary tu

I I .M(x>. &. Rob. 4(K}.

J 24 Q. B. D. UUO. Thii

V. 121). K IS.

* (I7»7)2Wil8.(C.P.}35!l. Ahlo what i,t to iMtUKik*-!! lor from ii

3 Bithup CrinunalLuw(Uth'1.), SttU4.

aav under the PharmiMy Act, IfltW (31 S. 32 Vict.

_ rKcon (inployrd
iw wt a leK. ««-• McCiindtrx^ y. .Vc IVha, 22 Pii. St. 207. wht-ro Woodward, J., Hayn :

" T]w.
• ia]iIii-<l(-i)iitra('tot aiiliytuiaiior tmreconiBnot tocure—turcHton- u fnti'turtd limb to
itH natural m-rfectnrBs—but to treat the rase with dili)(enr(; and xklll. The frm-tun; mjiy
1h! mo L'umpliintod that nn skill vouchHaiiMl to man cim restore originit] atraightnonfi ami
longth ; or the patient may, by wilful dinresard of the nurgeon'it directions, impair
the efiffit of the hfst-cantrivpd measurcH." The primiple in contained in the pithy
Maying; of Fitahcrbert that ' it ix the duty of every artificer to exerfise KIh art rightly,
and truly ait he ought.' This is poculiurly the duty of profesnional prattitioners, Ui

whom the highest intercals of man are often nn-eKsarily intruHt;'d. The law hao no
allowanoG for quackery. H dcmimdH qufUijiration in the profesNion practised—not
cxtraordiniiry skill such as belongs only to few men of rare geniiiH and endowment^,
but that degree which ordinarily characterises the profcsnion. And in judging of thin
degree of skill in a given caac, regard is to be had to the advanrod state of the professiou
at the time," " The phyHiciun or surgeon who assumes to exenise the healing art

ia bound to be up to the improvements of the day. The standard of ordinair skill

is OQ the advance ; and he who would not be found wanting, must apply himsefi with
all diligence to the most accredited sources of knowledge. The judge at the trial in

oh.arging thf jury madp snmp vnry nirinnc •>bTfrTatic-ns, wvIJ worth rt-ferriiij' to, -Sf-

also Almond v. Nugtnt, ( 1872) 1 1 Am. R. U7,
5 (17«7)2\Vi|8.(C.P.)362.
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Hanete v.

Hooper,

mecUral men of far greater experienre nr abilily nii^ht havt* uh«<1 a
greater degree* of iikitl, nor that the penim chrrgeil himitelf might
have UMod more care. The queMtion \n whether there han Wen '* u

want of (-oni(>eti>nt cart' or (-orM|K>trnt ikill " to mu« h an extent at to

lead to the had n^sult ; nr. hk it wdh Htated tti an Ameriran caiir,'

whether the amount of cai<- and skill heNtowed m up to " the average

uf the reaitonahle ^kill and tliligonce ordinarily f tert'ifii'd hy the pro-

feMiuii as a whole, itot that exen'iHed hy the thoroughly educated, nor
yet that exerciaed by the nuKlerately cducateil, nor merely of the welt<

vducated. hut the average of the thorough, the well, and the moderate
—all, in education, skill, diligence, &c. "

; and to this muttt be adiled -

with allowance for particular cirrumstancefl of position, whether
urban or rural, near a centre of iwipulation or remote.

This [loint is brought out ny Kulccmhridge, C.J. :' "It ha.-* been
held in some American casex thitt the lorulity in which a medic,)l iniut

practiseH is to be taken into an-ount and that a man practising in a
mall village or rural <listriet is not to be exported to exerciNe the high
degree of skill of one having the opportunities afforded by a targe city ;

and that he is hound to exercise the average degree of skill possei4Ne{l

hy the profession in such localities generally. I should hesitate to

lay down the law in that way ; all the men practising in a given locality

might be equally ignorant and behind the times, and regard niuHt be

had to the present advanced stote of the profession and to the easy
means of conmiunication with, and access to, the large centres of edu-
cation and science." The professional man most " behind the times

"

nmst at some earlier portion of his career have qualified in a professifin.

admission to which is dependent on the attainment of a minimum
standard of proficiency. At no stage in a medical man's career can
reference to this standard be disfwnsed with wholly ; not even the con-

gregation of a knot of professional dunces in a district can attenuate
their responsibility for ignorance greatly below the minimum standard

of knowledge requisite to gain entry to the profession. It is against

pu)>lic interest as well as against sound morality that a man should be

allowed to take advantage of his own ignorance, where his duty is to

bo well informed.'

The case of a departure from the recognised method of treat-

ment presents difficulty. The fact that the case has been treated

in a novel way in itself raises no presumption of negligence. Know-
ledge of science is progressive and daily advancing. The facts

in each case must be for the jury. The new treatment proposed, if

the risks are augmented by its adoption, should be generally indicate* I

to the patient, even though the prospect of a cure is largely increasctl

by its adoption ; while the old method was only palliative, a mere un-

grounded experiment must not be resorted to, but to put into operation

tor the first time a carefully thought out method is not malpractice.

The want of care and skill must be in the treatment itself, and
not in the treatment with reference to the particular constitution or

circumstances of the patient, unless the treatment presupposes that

knowledge. Thus, in Hanrke v. Hooper,* the plaintiff, a wnitesmitli,

1 «mofAfMv. /7cIni^ U Am. R. UI.
3 Tuuii V. Arrk,-r, 27 Canndian Praetitioner's Review. 314. 318. »

n BiUklryv.\Vaiord,2CHiF.\Q2. Pott, lllti. Cp. SUfenmn v. Bovand, 2 Dnv. &
a. 104. -^^

i 1 C. t p. Hi. Van Mere v. FnTciccU, 12 Ont. R. 2S"i ; .tfrCitay v. Kaaiirr.--:;.

12 Uat. R. 4U2.
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oiiy iif till' piiMli' l'lilllli^hlll.•llt,«." ' tiir wlimii iii'.jliiiiMin. Ill,' iwiii'iiii
wiilllil lio |iri'.liiili'il friiiii ti'iiivprinailiininsMifu nliiiinr ww iw-ii'i..

«ttrv, uiiil 111,. II, itiiii WITH liiiiiiili'ii iitlii'rwiM- lliaii ii|»,ii tort ; (nr it
iiiiilil liiirilly Im' i-xiH'itiil that ihe Kiivcriiiim iif «n iiiliriimrv ulumlil
hriliK nil iii'tiiih iidiiiiiiit Ihi' niiriii'iili i'ni|iliiyi'il liv tlu'in In ulti'liil llin
rhilil iif lumr |iiiri'nls wllii may linvi' .uITiti'iI friiiii llii'ir ni'xiid o
ittiil iiiutli'iiliiiii."

^

'I'lii- KUrKi'iiii iir ini'iliral iimii who iiiiiliTtaki'H llu' tmitiiiniit n(
uiiy inilii'iit (iiiili'sM i'x<.-|itiiiimlly) iiiiiki'n a ri'iiri'-u'iilulinii iif hn
jMiKsi'iiiiiiiii of oriliiiury |iriifi'siilolml nipiiiitv iiiiil Imtoiiii's IhiiiiiiI Io
llii' I'Xiri iw of iiriliinir^- |iriifi>iiiiiiinal niri'. If, llii>ii, liv Iwk ii(ra|w< ilv
or liiri' lliii piitii'iit is injuri'il, lii' Iibk an aitioii aiiuiiint tlu' iloctor dir
thi' tint. Thii ijtlt'ntioii of payini.'nt for tln» MTvin'M iIim's not cnti'p
iritii till' I'onHiili'ratiiin uf tlii> riHht of nition ; ni'illuT it llw fart of
lii'iiliiii'nt I'lMi'iitiiil.^

• Ill ih" olInT liuiiil, a fathiT r™iilinu away from Iuh family liaa lici'ii

lii'lil lialili' for mi'iliial attenilamn mIiitp hi' iliil not kni.w ihi- mirniMiri
hail lii'cn rallwl in, anil thiiiiiih thi' an iik'nt that was trratril wa.i
i-atlsi'il liy the ni'^liKence of a siTvant,'

If a nmsfiT lall.s in his own iiM'iliial inun to attenil his siTvant he
cannot aftiTwnriU ilciluit the chiirKi' from thi' si'rvant'ii wnjini ; hut
he i') not hounil to proviilc a menial wrvant with mi'iliial uttoiiiiunii'
or mi'ilii'ini'."' Ijiril Kenyon'H " humanity " hail led him to annort
'1' uter'n liahility,' and Lord KIdon lent the opinion nome eoun-
tennnee,' liut in lIVniwH v. AJm-if' the opinion was overruled, and
the law there laid ilown has sinee heen aieepted, vii!., that a master is

not liuhl,' ujion an aasumfwit to pay for medieal attendance on a servant
who ha.s met with an accident in his service."

' Where there is iw contract the action duiH'nds upon duty; anil
where there is no duty Ihe plaintiff cannot re-ovi-r : as in i'imm v.
ftiiiicr'" where the plaintiff sought to recov.'r .loainst the doctor of a
roilway company who examined the plaintiff on their tiehalf, and
ailvised Ihe plaintifl that his injuries were so slinht that he should take
eomiwnsation

; the plaintifl accepted compensation, but afterwards,
limling his injuries proving more considerable than he was told thev
were, sued the doctor, but was held not entitled to reiover.

' A Canadian case " must here be noted, where a physician wrote a
prescription (or the plaintifl, and directed it shoulil'lw charged ti,

himself by the druggist : which was done. The physician's fee.
including the (barge for making up the jirescription, was paid by tlu'

plaintiff, fn mistake, the druggist's clerk put prussic acid in tli,'

ini.xlurc, and the plaintifl in c,insei|uonco suffered injury. Th,'

1 Lf. HJ'.I. /',«/, I0»5.'».

3 atudmll V. St,,j.j<,ti, 3 King. N. C. 733: /In lioh v. /Vri-rr, 131) N. V. 325 •':

.^m. ^t. n.. 5211. VVlio \iuy„ in imninteriAl, tlic duty whni imdcrliiken hi*iiig lo'ij'.'
ri'iisonublpcareandHkill art'iirdi^lgtothcordinnpyHlHinlHrii

: si-p ner Parke B io,,.;
», 11/ V. ;W/,J.,3,, u Kx. 707. .<«!», 1128. • /

3 III Uiirrwit V. PUmiiUm, \m .M„SH. 5a."i. a proHppilive bridegrnom rwoFrn,!
aKiiiiiHt a jiliy^ican wlio had oxamincd him at the in»tiirrttion nf his prcwpchu'
lathop-in-law to aai-crt-iin whi'thpr ho was afffcti'il with vein-real diBeaae, and who ...

iii-uiitleiitly made hiw exaiiiiiiatidii that the marriajie etlnageliteiit waa broken off
I ''oopir V. Phillips, 4 0. & P. 581. 5 tieU^n V. Sorman. 4 C & P 80
a .V<;rmoi>v.(',Mfr«,lE»p.{N.P.)270. r .«ii»ino«.v. l»'i/a,o«,3E«|i. IN. P li)l-3B.tR247. .ViioJyv ll'i;(i,»i>e.2E.p.(N.P)73II.

t-lMn-IJUi.

» In »'n/»oi.v. Tarnrr. Bull, N, P. 147, under the Pirnr Uw .Aeta overseer, w.i"
h,'l,t iM'iiii'i 1,1 |a„vi,le oiBilieaiHttendanec tor the poor ,n their [lariahea.

1" 2 *. t F. 783. II HtrtlloK v. Hulntei^ 111 Ont, R. 2811.
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1 1 (Hi XROMOENf'E IN LAW. fHOOK Vt.

EmHn V.

Maifjr, ((t.
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Uurn/u-s.

In Kniihiinl tlu' priiiiipli' was (lincussnl in comii'rtiun with an
ui'tioii hmii^ht a^airmt n luirHing UHHuctatioii wliicit luul i^iippliod two
nurses for attendance on the plaintiil after an o|H'ration. The plaintiff

was injured through the neghgencu of the nurses anil sued the Aaswia-
tion from which they were supplied.^ The Court of Appeal hehi that
the Association undertook merely " to find and supply nurHcs, in

selecting whom they had employed all reasonable cure and skill in

order to ensure their being competent and ctHcient." ' That this is

the contract is so universally the case that the ohm* would lie on one
asserting a diiTerent arrangement.

The principle was reiterated in Evana v. Maijftr, &v. of Livrr/iooi,'-*

where the medical officer of a convalescent home maintained by the

di'femlants un^ler statutory powers improvidently dischargeil a fever

patient whence damage resulted and the corporation were sued. The
case was disposed of by the following unanswerable reasoning :

" What
the doctor really does is to advise the corporation, and he gives his

(tpinion as a medical man. If the defendants have employed a com-
jKstent, skilful and duly ((ualified medical man, they have done all that
it was possible for them to do—they cannot control his opinion in any
kind of way ; inileed, it would be wrong for them to attemjit to do so ;

all they can do is to employ a competent medical man, and to act upon
his opinion and discharge the patient." '

Negligence in the care of alleged lunatics must liere be noticed.'*

The adjuration of Lord Mansfield, " iiml forbid, too, that a man
should be punished for restraining the fury of a lunatic when that ia the
case," ^ has been referred to ' as the authority for the statemerL ''at,

at common law. any man may justify an assault when it may r.--''^ain

the fury of a lunatic and prevent mischief. Justification for it may,
however, be found nmch earlier—as early, indeed, as Y.li. 22 Edw. IV.

40, pi. lO.** JJui this protection was only allowed in the case of one
" furiosus "

; and where there was failure to prove that the alleged

lunatic was actually insane at the time when he was interfered with,
no justification was possible." Yet, when it has been shown that the
lunatic was in such a state at the time he was restrained that he was
likely to do mischief to any one, the restraining him is justified, and
also for so long in a<ldition as is necessary to afford reasonable ground
to believe that the danger is over.

It seems that at comnmn law,'" if a phyrician were of opinion, from
the relation of those interested, that a person should be confined as a

I JloU\.Lti'<.il'MH\-2K.li.m2. a l.e.dll. 3 [IftHiJ I K. B. HHl.
-t L.r. Ilitl. The Lord Chief JiiHtioei^niortHJ this ]Kiint of \\ov.- hi Vc la Jitrt v.C. A.

P.'irxo". |1'.HI7| I K, B. 483, tli« case of ft "city editor" of a pajier of giMHJ])

j^ivinj: tiiiiu.iial aihicf, jirububly ni'gligpntly, ctTtoiiily (liHat>tr«u>'ly ; where, however,
it Neciiis very iMTtineni. Antr. H)2. Tutitiridije Wllii Lrtrtil Hoard v. Jjisxhopp, 2
C P IJ. 187, isiin unsurpiutsed instance of the ditntier n wipe Hiitl Immune ineiliciil

man may b*> cxutwcd to by stupid olwtinacy of local jiuka in office.
a The older law uh to lunatics may be guthen'd from the reitort of Itttrrlty'a cfiM',

4 Co. Rep. 123 b ; Bno. Abr. Idiot» »nd LunHti<k(t ; Vin. Abr. LimHlick >i'nn-('omjMjM
and Meot ; Uini. .\hr. Idiot : Pleader (3 M 22.) ; 1 S[»en(e. Ki|. Jiir. Iil«. .ln/f.47.

« /frw.i-^A««'v. //o/ji-.n/*. U)fft(K.B.),243.
' Ari'libold. Lnnaov (-Ith ed.), 447. « Bio. Abr. F;iux Iinpridonment, pi. 2S.
» Srati V. Wuhm. 3 F. i F. :(2S. FlHtH,r v. FUlfhtr. I E. A K. 420, where, on m

plea Hlh«iiiii th;it the |>htiiitilT i-onduotwi himself «'• t/ lie wire insane. Lord Campb*'!!.
(;..!. aiiy.s (123) :

" It would in* nuwt dangeroui t<i the liberty of the subject if a man
could be imiM-ixonrd under circuniKtanccH such as nppi'ar upon thiw (ilea. It would
place in ieopanl^ the libi-rty of many i>er8on« of wcentric habits, though in )s -fwt
|Mmi<e.isioii o[ their faculties. There must be actual insanity to iiiHtify confinement,"

!i. .lB.^-r.-/-»v. /i^,7-.,v,.-,4(*. A r.^10.
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liinutii- in iinlcr to |,r..v.'rit lii« <lc>iri,( injurv l.i hiriwir i.r tii „[hm. W
wmild l»i jiistifinl ill lakins ineiwiircs to .-.MilirM' l.iru, nvn thniiL'h Iii'

hinisi'lf did iidt visit till' idli-Rcd liiimtir.' If, liowwo-, tlie uHp|;«l
luiiBtic wore not in Im-t iii.wne. whatsver the represt'ntations, the
action would be undefended, and the nature of the statements made
would only go in mitigation of damages.

The defects in the common law as to lunacy were sought to he
redressed l,y ,s & 1) Vict. c. |(K), and l(i & 17 Vict. c. !)« ; and it has been
pointed on; " that, while sec. IW of the earlier of these Acts protects duly
authoriseil persons acting under certificates and an order for the
confinement of a lunatic, no protection is given to the iicrson who
makes the order. His liability, therefore, continues as at common law
"

Vu T" f"'"'''^"'
""'™» ''"! I»f«>" confined be actually insane."

1 he leading case against a meclical man under these early statutes is
Hall V Sempk." The declaration, as ultimately amended, charged
that the defendant, being a physician, and without reasonable or
probable cause, and with intent to cause the plaintiff to be imprisoned
anil put under bo<lily restraint, did as a physician sign a certain certifi-
cate according to the form prescribed by the Lunacy Acts whereby it
wag certified among other things that the plaintiff was of unsounrl
mind. The defendant [ileaded " not guilty'" under Hi & 17 Vii't c
'."i. The law applicable was e.\haiistivelv 'stated bv Croninton J ill
Ins summing up. As originally framed the declaration alleged malice '

I his the learned judge ruled not to bo necessary to give the right of
action.^ The true ground of action was negligence and want of due
care. '1 think," saul he.' "that if a person assumes the dutv of a
medical man under this statute and signs a certificate of insanity Which
IS untrue, without making the pro|wr examination or inquiries which
the circumstances of the case would rer|uire from a medical man usino
proiKr care and skill in such matter -if he states that .vhi<di is untru

"

and (laniige ensues to the party thereby, he is liable to an action
"

1 urning to the questum of the degree of care that must lie observed t he
le_arned judge said ;

^ " One can hardiv say precisely what that ilegreo
of care may be. It could not be saiil, jierhaps, that the medical man
is bound to examine every person connected with the iiarty The
matter is for you " (the jury). " You are acquainted with the ordinary
exigencies of life

; you must judge as men of the world by the light
of your own common sense." '• We may take it, however, as clrar
that considerable care ought to be used : and the question for you is
whether the jiroper degree of care was used, or whether there was that
culpable negligence which has been imputed to the deiendant. It is
not a mere mistake or error in judgment which would amount to such
negligence, but you must be satisfied that there was culpable negli-

"'"u'^t
,' \"Y

"" ""' inquiring into an error of judgment, but
whether the defendant has been guiltv of that culpable neuligen,.,.
which I have explained and described to vou ; negligence in not
making sufficient inquiries, the examination not having been suHicient
in his own judgment. It would be dreadful if a medical man were to
suffer merely from an error of ju.lgment. The question is, whether
there has been a neglect of that duty, which a person in a case of this

' TliiTi'mapk. iiind,: in LiM,r v. Prrrjrmun, L. R. 4 H. I,. ,-,21, „iHy ..ir.r.l iiulir«li„n

"« p;7 l""""'r,",''.'""r'i"''l"*,
'"'"''' '""''>' • "'"''"»' "'«" in "" «<'!"«

('iiiiimon I.11V

liiixlitii'i) liv

oiiiiiiiinL; |||>

if('niiii|ili)ii.

«
'
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I.iiii.K y .Vt

Krkmidl.

.Tiiilgnipiif I)

Lord Kshcr,
Mil.

Dr.
Whiirton'a
statcinrnt

tiduj)!!-*! Iiv

thi- (-Viiirt."

Ivlllil owra, nut to iritcrfiTC in a in*ttor wUi.li tduihos the lihprtv of his
fellow citiz.'invitlioiittuliiiijT, III,. ,arran.lnial,in);a(ari.fiilexiinunati.m
ami iiii]iiirv. '

The riglits and iliities of iiunlical iiii'ii ami others in TOrtifyiiia and
taking care of liinatira are now regulat-d and iletennined liv the
t.una.-y Act, 1890.' Jly .se,-. XM iirotectioii is afforded those artin.. in
giKKl faith in proeeedingB for the security of lunatics. Any person
who iiresents a iietition for a reception order,' " or signs or carries out
or does any act with a view to sign or carry out an order purporting to
bo a reception order or any report or certificate under this Act, or iloes
anything in jmrsuance of this Act," is not to be liable to any civil or
criminal proceedings, whether on the ground of want of jurisdiction
or on any other ground, if he acts " in good faith and with reasonable
care. *

''i-^/l°"J'"""'
'' '^''""'* ' "" «ff"rt was made to render a medical

man liable for setting in motion a relieving officer, who, acting under
sec. 20, caused an alleged lunatic to be taken and confined in a
workhouse. The defendant, who had been medical adviser to the
plaintiff 8 family, hail on the application of plaintiff's wife, given a note
to the relieving ofHcer in these terms :

" I hereby certify that Mr.
I hompson is a person of unsound muid and is dangerous to those about
him. At the trial the judge held that the defendant's intervention was
a proceeding under the Act. The jury found a verdict for the plaintiff.
I his was set aside by the Coui: of Appeal on two grounds : first, that
there was no negligence, because there was no duty ; secondly, that
the act by which the plaintiff suffered was the act of the relieving oftii'cr
in the exercise of his discretion

.

(, As to the former of these grounds Lord fisher, MR., said :
" A

man could not lie ,saed for negligence unless there was a duty imposed
on hini to take care. A medical man held himself out, to any one
employing him tor treatment as a medical man, as a person who would
act mth ordinary care and skill. To others a medical man had nn
duty to be careful or skilful. His duty was to his patients." The
distinction indicated is that the fact that a man, whose dut,- towards
his neighbour is regulated by the ordinary rules re.iuiring' unskilled
diligence, happens also to be a medical man, does not impose on him
a greater obligation than in the ordinary case of an unskilled person.
His duty is to bring ordinary care to bear, not professional skill—the
care of an ordinary common-sense busincfis man, not the diagnosis of :,

scientific man and a specialist.

As to the second point, though the report does not so state, tli.-
I ourt adopted a passage from Wharton " which Lord Esher, Mit. read
as follows

:
" Supposing that if it had not been for the intervention ol

a responsible third party the defendant's negligence would hav

l«4n«»"?; ,-'.'"
I,-^

e«»i'>in^'li™ ri-,,iiirod under Ihe L.inali,- .t»yli,„„ .A,l.
IS..3 (10 t 17 \u.t. r. !I7). ,. (i». ,(.e The (Jucn >. KhilfM. \o O. B. d' 122 .<,..

n..w the Lunacy Act. 1S'JII(0:1 Vi, I, ,-. r,). ,,„J tl„- Liuiioy ..V,;t, IS'.ll (54 1 .v,
,(",-

li..!
' jj V Kt. c. 5.

a .SirdLHiiiti.,iiiris,-..311; nlao P^irt L »« 41...W
I Till- form uf m,-<li,.,,l corlili.-.tt- i. c„„f„|ly pr„ti,lnl for, ,cc. 2S, „„d Sch. iiFonn s, o( ,l„, l.u.n.y ,V«, 1SU0(53 Vict. c. 5). Form II in .„ ,id,lili„„kl ,..r»«r,,|.i,

l"i.
1,1"'""'^ '" *""" " "'I™ »" ' urnra.y order h iiskiil (or : a» to win! ti

ft STimcaL. R. 120 (C. A.).

«- AcKii)(<!iicc. p (34. The Hume pafiN/iire \% textioillv Kct out und Hdniiled Il,„nini
v.r„^,r,„„,„„/.S7.7/„.„,„, |,,„„i.'ii.7|,, ,2«.

' ui „i,.n.ln,,ie,i. ;/„„,.„/
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W

1 am ncRli^,.,, „„ , ,.iirii,ul,'ii- s„l,j,.,t nialter ii.< t„ whi, li I ;,„i n,it

ni, ami ,.,tl„.r m..xI,;!,.,i ly or rnall.i.m.lv «, »,!» as to ,naki. n,; ne.rli-g»n™ ,„,„r,n„s to a thinl porson. If so. th. ,«.„„„ « , i,. > v"^i
'„

. , . IS tl... on,Mvl,o „ iai,|„ ,„ ,|„. ,„,„„„ i„j,„,, I I ,„„,. ,. liaiX o

'" "*''.'" "^ ;,h« ni-Rli;;,.,,,.,. wl,„.|, h« al.MH. was tho .a,,,,. ,,t „,aki„B..piTative," T1.C s«i„ m,,,„„si:,iii,v," .,ai,l Lord Ksh"r\l S
' u^? r,

T lat Wing so. the opinion of the iloten.lant wa.s not tl„. .ausn of tho
"j."'""!

p^lntlils bmnK takvn to the infirmary The act of the reh'ov„K
""'""•

offieer wa« he eausc^ Even though it m.^ht possibly he true that Wact of the defendant was the mum u„e qm Ion. it was not the rauvi

TTt ,'";""":
T"''-

*'" ™»«"'^n»nt -a,, not the d e -t res ,1 ohe 'I'^f.-ndant s act, but It was the direct result and the sole resu t o

I 1 let
.^'l'«'^'"« "«'"•

,

There was the intervention of an in-dependent and responsible thir.l person-namelv, the relieving ,dleer

.tie" ded'tC^'h "^^'f
was ,.„mplain,.d of." It wa., not s^erio sT;lontendedtliatthe certificate was a certificate under the Act

diffeV," ^
^'l

''"!'," ','"'''" "'"'"' """""* '" "'e l.nnacv Act, IWH) ' n,„v fdiSers ae,ord.ng as the lunatu- is (I) dangerous, so that it is neressar'v
"

ll '»i,,.ror the pubhe safety or the welfare " of the alleged lunatic to p"aceS "'''''"'"
alleged lunatic under care and control ;

^ or [!) i„\ pauper » or 3) is not \ZZ'""''a pauper an,l not under proper eare an,l control.'
'

In'the first cie ?he
'

duty o the constable, relieving officer, or overseer, is «™,,;-iudiciahe has to exercise a discretion. In the second case the dutv inipo ed limly on the relieving officer and overseer, omitting the constab e Theduty IS absonte; within three davs of obtaining krwledge of apauper unatic willun his district he is to give notice to a ius ice

"inue^s
••

In rtld"^
"' 'T f " ''fJ'

''"""« "-Woh the defaiilt^con-tinues. In the third ease theduty of the constable, relieving officer orov-erseer IS, within three days of obtaining knowle.lge of facts o •
giveinformation thereof upon oath to a jiisti™ being a judicial auhoritv"Here again the o hcer has apparently to exerci.t a dlscreti™

'

In «ew of the liabi ity to action in the.se cases the protection iv , ,given 'to one who does "anything in pursuance of this At^ i iT J.

"
portant; since anv person so acting •.'hall not be liable to any c

'

criminal proceedings whether „„ the groun,! of want of uri toonor on any other ground if such person has acted in good faith and

Jo^ Tai^h™:^"^ T- ^i'
'""•"' "" '"^"™ '-*' i'-n'ng to w,m 'ofgood faith and absence of reasonable care seem necessary. Where

1 he protcrtion o( «co. 20 i> lonlincd i" 1 1... ,.««.. when ,i i. thr ,1 r,,' , , i
'
'',''^"-

" fsr-H "'tT -h"
,"** ' ''-^""'mst'i;,^,;'^: ifaS^

" "'"' '"-«•""««

-^ un-Jir -pr, 320,
I's, other limn
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'
'.«. V.

thirhuyirlh.

Sit/mi/ui

Riilr „f skill.

prm™linf..s aro r.nniii cl they miiv, " ii|H>n suriiriiiirv ii|i|ilicttti»li Ici
tlui Hifih ('i.iiH „r a ,luil}!i! llHTouf, hi' atavivl Tii«iri aiiili tiirins an Id
loatB ami ,.tli,.,«is,. a» 111,- Cmrt or .luilBc'may think tit, if (hi. Cmirt
or JiKlge i.s satisfa-il tliat tlicre is no reiisonabio ground for allocinc
want, of sonil faith or reasonable care." '

The analogy iniliiated seems to be to actions of false imprisonment
and maluious proseeution. In considering the duty of the officer to
ascertain Ihe condition of the alleged lunatic it does not appear that
there IS any absolute obligation on him to make personal incniiries

;

if the officer can show he has acted on the information of a trustworthy
informant his duty is discharged.'

A person giving notice to a relieving officer under sec, U does not
!" ' •" lie under any further duty than an ordinary citizen is under
ill coniinunicating to a neighbour information of a neighbour.

A stej) was taken to organise the practitioners of dentistry after
the method arlopted in the Medical Acts by the Dentists Act 1N78 »

The success of the attempt is less satisfactory to dentists ro"'istcr«I
under the Act by reason of the two aspects of the occupation ; in one
a branch of medical science; in the other, a mere mechanical callinuof
making and fitting artificial teeth. This distinction is illustrate,! in
llenvnn & V,i. v. Ducktciirth,' an action by a limited company, whose
agents were unregistered under the Act, to recover the agriVd priir foi
some artiHi'ial teeth. The defence was se,'. 5 of the .\ct disentitling
any unregistered |)erson to recover any fee " for the performance of any
dental operation or forany dental attendance or advice." Nevertheless
the plaintiffs re,'ov,.red on the ground that making tc'th was neither
a dental operation nor dental advico. " Dental operation must mean an
o[ieration in the surgical sense upon a living patient and not w,)rk in
making false teeth." The items of the claim which were in rcsiiect „f
fitting the teeth or opcroting in the patient's mouth were disalloweil

In a subsequent ease' a cheque that ha,l been given to nn un-
registered person mainly for -making and supplying a di-ntal briilge

"
was dishonoureil

;
on action brought upon the cheque, the point was

taken that a cheque given lor dentist's fci's and charges woulil be .'o,mI
<-on.sideration as there is nothing illegal in a contract to pay theiii"an,l
the Act ,mly prevents an unregistered dentist from bringing an action for
his fees The Court c.\pres.s,.d no opinion on this point, as that part
of the claim whii'h ha,l referen,e to a dental operation or attelelan,-,.
or advne was withdrawn by the plaintiff, who recovered the pri,e „|
the dental bridge " as for " goods supplied and work done out..i,l,.
the wtirds of sec. •').

i;hc rule ,if skill to be used by a dentist is arrived at in the same way
as with regard to a m,.raber of any other branch of the therapeutic art
Ihe standard is that of the ordinary average registered practitioner
unless there are in the particular case circumstances that point to soni,'
other. An unregistered practitioner, if not known to the person
operate,! upon t,) be unr,,gistered, must attain the standard of skill
of the registcrcl practitioner at the place and in the circumstanc,-.
™,'* ''V'*""™'' ""' rendered

; if known to be unriigistered thciitl,,.
skill of his profession."

1 ||-,»sr.--j,.„i;,,.„,„|^.-„jj„ ir„7,.,,„., ,

3 Ai^i- V. l^errymuK, L. R. 4 H. L. :>2\
* 20 Times L. R. 4:i«.

" Ant', MriH.

"". i,fTii,i,'H i,. k. .>i3(r. .\.).

a 4i*42Vi.,.,. .1:1.

V. ;.V(-./Ml'.l0-,|l K. 11 TI.V
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We may in addition note that the sellinfi of <iTtaiti puisciiis (in- i

eluding all compounds ' containing more timn an infiiiilt'sirnal ii mount ^

'

of RUi'ii poisons) is prohibited to all persons unless ref^istereil l>y virtue '

of the .'H & 32 Vici v. 121, the object of wliich "
is. bi-f/onil 'nil other

cimsidcrntionx, to provide for the mfefii of the jinhlir "'
;
' aiid tiie sale

of poisons is reitulated by sees. i:.-l7 ol that act. and bv the :t2 &.'j:i

Vict. « 1 17, s. :i. The prohibition extends {u all pniprietary me<iicinos
containing such poiaons, but not to medicines made under letters

patent.*

The rule of dili;jence for a veterinary surj;eon is lai<l down in Itnrnnf
V. Pmkham^ to be in accordance witli the ordinary rule of s/Mnidet
jieritinm arti's.^

I Ph'iTnuirciitioil S,>ful,j \. Ari-i^,;i, [lS!)-li 2 g, II, 7 Jit, ,i|,i,r,,vni" I'/i-inii'ir' iilinil

S:ri.fif\: Piinr. [lS!Ht| I g. B. tWii.

i f'lmrimfiiilioU Si^ithj \. IMr,
, flK!)4| | K). |1. 7|,

:i Tit HiiwkiiiM. .1.. I'hiirmar, iilind S,^i.l,f v. Wlfl-l<,n. IX Q. H, )). IIMS. wlnri-
the imn-EiNUTi-ii ^isfi^r.nit cf ii 'licitii-t ilulv rfL'isli'M-.i w.is li.>|.| ji.il.lt- ii. ji in-ii.iltv
nn-l.TH'.'. I.V ,hU->v. L'il>nii»,{\W])A(: I.', [J, 71 (An^lnilt,!). I'h.,,wir. Hlirul S.^i.hi
V. irA/r..|imH| l K. H. m\. n.ri.si.lrr-. «-|,ni-.|-' -..lln n.i.l. r-r.-. 1.1,

I fl,<>nH<ir.-ntiral Suviihjw. .If«(.*<.«.
|
If^lM 1 2 ^^ It- 72^'.

' Jll.Vm.St. R.:JS!I. , .I»/.,sim,iri.l 1 1J7.

Wtrriii.iry

HiirKfiiii.
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S'i|.l(ITill!S.

'•"' **'>;;i"'"««. 'T. «s tl,ey u*,l to 1„. ,-,,l|e,i, AttoriLvs ,( tl„. ,.„i,|„„
l>oth uf |.ul,ii>- „lh,.„s and 1,1 i.x|„.rt« <lisW.ureii.- ,„„tra.-tnal duties
fho considfratlcri of their relations niijrht «itliout inii.roprietv h»ve
been undertaken in cdnneitimi witi, puMic' r.lHcers. Yet us the' puHie
functions of solicitors are, after all, only n.re.siorv to tlieir om-at,-
erap oynients and as Iheir dutie,, present more tiumerous points oi
similarity with those of ure),iteets anil medi-.il nu-n than with those of
sheriffs or ofhrers of puhlie bodies, it i.s more ,cnvenient to treat tlien,
under the heading of private persons inaii.lv eoneeriied with the per-
formanre of duties requiring! trained and p'rofos.sional skill

.,h»..,.» llie term soheitor .,f the Supreme Court in Ki.;.laiul desi)(nat,!.,

r o ™, '* "' *'•'" ""(."""lly tlir«'i' distinrt ehisses „f persons
:

,„,, (.1) Attorneys-atdaw, who pnuti.sed before the Courts of CommonLaw and at one time had a privilege to be sued in these Courts reference
to whiih IS ,stlll preserved in the Count v Courts Act I8HM '

(6) Soli<'itor8 of the Court of Chancery.-'
' Juilii aliin' All, IH-3 (,1(1 i s^ Vj,.,, ,.. (Ki), , '„-

= ..l i.-,J\irl. ,. 4,1. f, 17,-,. S<«-//„m,<tni/, V. .V,/..„,. u I li i|,-,7.f,«l •n„,

l;«rli,.„lar l.r,v,l,.B<.. „ ,<„„, :,|lo„,.,l (UK s „,„| M„;.,>,M. in fl„. C.nrtt ouLil,!:.
. l>iK- Attonny. .i[i<l Bi.

I he lli^ :.l Uv » TeniK '^

llLttc-

. vif

tlnrnvy- Ctr.f -1.).

l.ilitin I" -"i" ln|>
40 A 41 \lrt -.">

.. : IM. The, ri/w
lliii'li't'iith o'lii irv,

re, M'hitli n uuir -a'.

I

fnr h^vk. lio«

whI ti.I.ririRlii fri,"

iIi-IhIa'v, AHonicv.
^ PtilliriK. La« rt-|

117 122. Th.'vricnil
Vi.t.c, li»:; :tT A MX
.. •<: ii-2 Vict. ... .1: )i

Moijilit f.,r l.ef.,n. th.-

c

I'.v till' niii' of till' HiK ioril jini

lii.s ...HM' ill liis own mokK.
4!t, lil.SI} IH. I'.n, .1 liiinant if

titko * iinmsft "
ivJit, thrill l>.'fori- hr pit

.ipiwiiit iiii Aiti.m.^y is ., r.iy.il privilcu
1(1 iipiioiiit an .Llioni.v U> njiiMMr tii itil

iii-yrc, Th. kir.^'aj.i^^jirMloh
Kly of Km/« <v.„ns,.|,

imrasc ' niui Ihih-iIUi n.'ti/,, r,

MTiii to hdve \ifi-n > .AU-A ru-i'i-
Stilt. HVst (,.. 2!>. th/eH(ci)s w,rh inq
<,.lliiHiv»-fird(<<itful(.rttrIiteh. "Ai.Knitkf.. „,,pr.
I.upi!« of thr wrjcaiits. fn im th,- lUi^ ,ljrr..|t.<i hi. j.i^tic... u, ur.,.,'.!,. f,,r

-*[.iiiiHii(l. Hisr. «,t Kiigli^h i,rtw.

iiK ln-twcin Httonipyw mh\

iniiijiv.

of {fie !

'• I'iillin;.'. Ont.r of the Coif.
'.ti ,v 7 Vict. c. 73; :;;(& 21
."(I & oL' Vict. c. (m; ,-,7 Vi.l,

•f ill'' legal profcsj-ioii imisl !«
It,.; <I< w-i(,|ii[i(.iit «;i.^ loliinhil
'igiiiil (oiiiijH'iiDind t'lconihift
s the Lcj,^ ff, ,\rifi (4<i. 47. -IS.

(Ih into Court with him. and ti.

. X.rl.l ill ,, ,.as.- .,) f,-I,.iiy. 'flic riaht (.,

M.l.\\c,,ri . lM.^.,vra«.n,-r.ilnKlu
'.-'^ «liich .^lioiilil ((iiiir before the jimti. c.^

(XfiiuHii liixly. wlioniny hr thctti.cilor.
ho are mdirat.d by Mntlh.-w of Pan . in th<m l,'ipx(nn,m"

: Ciiron. .Mag. iii, HI; tlir-c
jU't/i niirralon^ i-iil,j<,r.Ur <ii,p,Uamn»."' I r lil!P

prisoninonf s.TJrHnt ciintot- mIio ,.rc c'lilty of

n/)r('«(//r|7-w.,(rc,,ri,(,;il.lv'fhc

hid '
....

rrtid itir rar.i „,,,. ,

ViA. i, (2rid rd.) 2I.'». Thf dirttindi.
lolii'iiorH 7n;<y Uv tni^ I'd to
.\ii !cya n-iiri Hk- Kii s Court.-

l^-c. of Ihc
«-.- iintlcr ih

itrijun clianwry jiiriMtH-tic

iHi-n. c ,,f fh.. JM-.tj,,>



I'HAP. III. soi.rciTOK.s.
I IT.!

M PrnHors ' «li„ ,,r;„-ti™,l Wtmo. tlir Cniirt ..f Aiiniir.iltv ami Ih,.
Ecd™.«,ti,:al Cmrts ,„ wl,i,l, ii„. Civil uiul C:,,,,,,. Uv wwadministered.

An,.tlorney'waseill,er|,ul,|i,.„r |,riv,,l,.. Tl.r rorn,erwi« u.uailv n,termed an ,M«n,r„.„l.l„,r. and wa.H a person wl,„ .niKl.t l,e en p ove 1

o«
,
the latter w a person appon.ted f„r a parlicninr purp.,,.e, u.(uallvby on inMriiment ,n writing ,.alle.l a letter of attornev i„ «•! i"h is

expresscil the particular a,t or aet» for wlii.|, l,e i, ai.noinleil ' Will,
lhi« latter we have hero no eon.erii. Tl„. .I,„H, ,„,„' \, t„ow ,„
pn' lends attorneys, proi'tors, and solieilors alii,,. ,i,„l,.r „a„i,
lliati,f soheitoiB.

An attorney-at.law, »av» Ula.kston,.,i answers 1„ tlie i„„nir„/..r „r,,r.«l„r of the eiviliana and canonists ini,,.. H, „. w„r,ls ,» if coextensive and .synonyillous. Tlie-e appear lo hav,. be,.,, of two kin.ls
I \K jmujiti'ilin and the imnuriilmca.

The jimjimitici are descriheil as persons ,vlio assiste.l tl„. adv,,,. it,.s ,.
wh..i. tfcey were pleading, and ilistructcl the.n in points of law =

'

I he ,,r,. „,*.,„.. seem to have re.s,.,nhle,l attornevs a.nongst ,i„.» ,,,
In I.... Kn.iah K.anan l,aw, prm-unUnr was the )w»».«",/c„cm/,„,„„„„
"""' "'« *" «tt"""'.v in Englisli law: while what Cicero call, nr,,.,'.
mil,,, vyere designated yimeMr, '- t hat is. attornevs-atdaw will uhe a,i,«l«gvt.-l»»,.k.stone is tl,eref,,i.eii,..,,„,p|,.vi,,lik„,,i,,^ „,,,,„,„",;
at. aw I., th,. ,.,.,„rnl„r,; of the ai„i,.i,ts

: since ;r,m,mt,.r is a milchwider term and corresponds with the Knglish t-erm attornev; an
t hat ,iescnption witl. which we ar. now to,.„,„.e,.n ourselves-attonievs-

,,.,..l..f« ,»„,,»,. ,l,„„l,,„ ln,i„,„.,l .„„ I„„,^ .^^
ll^_

.

.ii,i_,,ry ;,.ri«,i,. ,„„; „i ,i„. ri, ,,ii,„ „ „, „ ,|„|,,

,

,,,,„j,,,j ,;,
,,,;,' „|-,j; j'^^^ |^|';;

«...l,l>.

V f,.|

ofri,ztif;rli,i

.,11, llll,.

I.,v (-htioi, „r l„ll
,

I s,.,„,,.. K,|, .|„r. Xi). .ind iK-ine .if Br
"

'

")«'"'» "> i,-", ->.<.in 1,1 hiive bm-n in ll„. |,„»Mi„ii „f ,,

I- ,il,„m,i, ,,„y l„^l, .m.„ „f ,|„|,.. p,,„„ „p,,|Vj„ ,„
,||,.l,

r r.,r , ,o,„.clv,.,. „,„ . .„„„. ,„ „„.,, ,„ .aidcV,,;,,,.;,,,,,,,,!,
, .ik,. 1 he ( l,,„,,.cll,„. ,„t,.,.,,,„i„„. „,„, k, |,,,,„„„ ,.,„.„^„..,.;| ,„

1 Barn. K,,, i.„w,„,i ,„.(.,„.,,„. Uomat. P,,!,!,,. I.,., Hk >,„ -, , ., „
..^

.

..Iiml,.,,, ,. ^,v,.„
;

.. PriK t„r, „„. „Hi,.,.,» „i.,hli.l,„l ,„ re,,re,,.„i ,„ \U~m"l\\i,.r,i.-»l„.ir„|.,....r,l„.„i,„,,,|„,„rf„r, n. t,, ex,,l,.m ll,,.,' ,i„l, , . i™
"^

• iKiA.mim.i.,. ».« ob. U« l)i li„n,rv. Alt„n,i,.,.,l \m
'""r"'.i.

l!''r'-l"f*"'-"«''i<li-il,m,n„,.:...„.d„l.,.„l,l.„>; '„„„,.„ „, ,,

j:^p«|::^-;.£p;-;;tra:;;;;:r;:;:;--r'i.i:i,
"iTi niLxiHo mi'uiH initllo, qitud rlnri-41 - •

^f ioIh r-/*/ .Vfrf l<i,n. « «,,« /Hj„-,<,itt; A.
"«/. f'mtoi'.'yB ./i;*(/«( THiiirf ill jure f,
'"-Or-# l.a.}.

'

\/^gUimi priiruriilor ifirif

« hniitninin nwturitntc lly^^ ,, ^

I f>rn.ji»'it,rt,m U'ljiit4>r. m dnrr HU<-.

'""'in iH).

' qtmifi antdfiia pi-Bj: dofnisa^. ln^.

r.r,v.. fin p-r
Diction iry

>>'/ ipnum; itt i^ . .

•)Vjt. qui in Italic mm >tii tibtiitff

bintalum t„hrr»iwf. iilrum prr pro-
m hngr ahi-^-. ('„. Hd Atti. 4 lt>

'i'nc-{;tr<tH.). I'f.r,,, .,l:r
'

.iit.l

1

!

i

1
If

t

1^
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at-laiv— i«liutaH|H'<

liriirlnr iif l)oni;.i anil the /ira./wa
•• PrcK'tors ,.re ,Mrm i.»tnlili«I.,.,l ti. ri-|,nis,.iit in iuilxment the

partiM who cm|Ki»or thiMn (hv warrant iimlcr thoir hand, callwl a
proxy) to a|.p|.ar for thorn, to ..xpiairi th.nr riithu an.l instru.t their
cauw, anil to ilpnuinJ juilKini'nl ." '

The Kenrrnl charactiT and n.itnri. of (hi' olliiv »,.|.nii to ]„• that thi'
proctor IS to roprLHont partim in j„di<.ial procv-dinK-i in tlu^ Courts in
which he has been adn.ittcl as proctor; hut independently of tho
par iculnr il„t,j.s strictly in, ,den* to the ofHc, of proitor. (K-raolw
holihnR that olhc- (as is also i w with attorneys and solicitors)
perform various services nior l,.,s connected with the Courts of
which they are offii-rs

: hut . - of those services and eniplovnienl,
are wholly unconnected wit, ,v court such as preparini- letters of
attorney, conveyances, settle, ,.nts. :ind numerous other incidents '

The purpose of tho delcKation of diili.'s to these olliiers is said to
have been " to remove from trilmnuls the lilierfv which parties had to
vent their passions, their aiiijer. and to commit irn^vcrences and othi-r
ahuws, which are consi.,|ueriees of the want of the respc, t that is due
to judges, *

Their chief duty is to look upon themselves as havinu cspou.sod the
interest of their clients in oriler >.. defend tliem, - as if thcv themselves
were the parties concerned, but free from their passions, and callable
of demanding justice with that respc.-t and de.encv that is due to the
triburial. • It follows that they should rath'r abandon the defence
ol their clients than aid them in unlawful condui t.

Solicitors as officers of the SnprcMne Court arc amenable to tlic
jurisdiction of the Court.' Thus the soli.itor is m,t the men, ,u,,'„l
c)t his client, but a rcsisinsiblo oIK.cr who may be; made liable' foi
clisreaarding the rifthts and interests of others,' '

The Courts have always exorcised a summary jurisdiction over
.«,.n.i.,.,l

»")l''tors as officers of the f 'ourt in case's of ^ross ncVdcct, hmorancv „r
misbehaviour in the condwf of the c-lient\ business, whereby th" client

by'ihlcoc, L'""
"""^""^ " '"««•. ™ «>" ™li,-itor has not com, Iwith vvell-

I'icr|M)Heiif

thcilei.-tfci.

CeincilchiliD

,''«tfiril(,rs

cHic-ersiif ihc

.Stipreiiic,

C'lmrlof

.Icislcec.

Siiiiiiii.irv

jcir lio,,

'. liSCl.

' ',')' '''"!'"' !-'» I>irti..ii,cry. ..,', „«, IV,. l.,r. IV), ,ii

^ Hicm. i..clfsi:iHtiin! Lew, I'rcKt'cr

' Pcrl.cinITriirci.C...S7.7*»«,«v. ///»»,,,«,„. .-Ill I. c

.'
!;'""»'-,''"i;i,i- !;;». I'k. 2 ,„. .-,.

«, -ifL. j. .,i.„ ,„;,i I..W. ilk.
' .'';"(".•.;•,.' r""V"'"".'W,„„/«„,«„„,|ly.u, I,, |.,:|.
' ,11. & ,17 ViL-t. c. CHI. s. SI. tn r, Ff,.Mi„„ jj O HI) -.4-,. ., .,,^.,,,1 .

,.,* s.c,.„.i,,: ,„ „„.. ii-. s.) 13 T;,„..y. c.i.. ..,v, :

'
II ic,;'i;c.; :;.il;,„,,l,l I

1" utcTiiiinc who o qucilifii'cl to iH-soinc' one of its ,illi,.er,. ,ia „„ ntiornev nixl ,,,-cc.Ilor. «nd for wIcHt CHICCK. he ocight to bo reiciov.sl. The ccowr, liowovc-r, i. „« „„
.irl).lrtiryccic.ldmpoln.cm».lolH-ox«rci»mlactIin|,I,.„»„r,.„ti|„.c..icrt or from b-.i,,,
,.r,.,,,,l,,....,,r,H.r»,,,,,,lh„,,i|iiv;l.,ilili.ll,,.,i,.cy..(ll,,.l',,,,rtt,.,..M.r,i,.,,,,,li!^,,|,,,;

1 .y ., ~.,m,.I ,„„1 ,,„c iic.lccl ,li, rrlinc, „h.-r. I.y rlKlcls ,„ lc-|.o„,li,„,.,. ,,f ,|„

",'""';"'""'""',' ""'' "•'• <"' Ill"- n,-,,.„„v l,„,rv,..l In prcs-vclcc,..

«r»jj»™, 7 ttcUI. (I'. S.| 52;l, ,„ ,«.li„n c,„,,i„,i „ j,,,!.,. f„, rc.moviCK 'Cii ,iltom,y-«r
Isw from Ihc. Imr for raslprcu-lccc and iiiis.onclci. 1 in lii» olIi,.c • ,„id In «ra,tt u 1
F.i,r. Ill Wcdl (U, S.| 335, where „ Ihrc,,, of ,,„...„»', mI.:^^'^^,:^/,,
nlloraey 10 ,. jndKc- ont of Coccrl lor hi. ,on,l,„l cl,cri„„ ,. |,„,li„g l,i„l .„ UM J |

...cc.e for .InkcnK I,.. n.,n.. „C! the IIhI of aicrr.: y=
i,,.,.,'-:,,,,

'
„:^,:„„,. jL,'

llc«rf«rrc«r.tinrlodi..-anc:ti-Iu.S,,/».„»rv. ««/»,«. 2 IJo»i-n IN Y I 29
T r.;Hrf V. Z,i>;fr. .") I!f Mv. ."iS.-).
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liiTi' n niilii'itur is cin-

iliitvdn

In iimtters wK , K Lv,. f I,' , ,

T'"'' '''?">"""i of 'heir ,.»•„.»

«H-1 t
, othor i«r,ons, he wa,, „„t „llowe,l ,o take ar,y bem^ht f,T™

' *tl.

' '''"""» ' ll»^M,3 I)„.|. I.„„, ,„. .-,(,

" '•li-M. i„ «„„„.w V. Adam... .-K\^'-i^^;£,\':"'rj.''-
V"'- -"-"''

! Jiii;ir attorney, without ttif kii..wl...Le np .... ZT t .^ ,

'"^ "'' "'•""" «* ''

• «»«»,.», V. «rt 7 (• b\ s ;?; w 1? .
'"''ni"il".>-

'
A t;.,l,„»hill.i.,h,.n„,n..,'

I .i ;."t ",t ^Tv.V"''' f'"!'
"" I"'"<y !'-•„„

'~W.^„/,,y,,|,^„„j,^„„,J';,'>i;;;^'-^<'^i-':-i'<ll>>tl.i. ,l,.rk, ,„ A, »,„„,,>,

,""ii».i-..f,i,., ,,.„,,„.„„i,, „ ,„.^ r^- "i^":^-J" ;;e7,;::;'*
''"•'"! "

';',.>' '"' '. ' «i" * fl. TO «,„* V. />W„„;!7i™r." 3^ ' iii»<-.«.Juo.;

VOL. II
"liirli'd, AKfii.-.-.giHtl.
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l.l.>lHlity

ttripM-a fniii;

ciintrui-t.

()|)ininn of

|ji)nl

WiMiHU-y.lul.

of (tioI»iil

Chiui.L'llor.

p.|

it. iinil W4W In-Ill t« !»' u truHU'u for Iho hnutU nf th«w«' t-iititlwl had he

dotx' IiIh ttulv.' It in Ri-itri-i-ly niTi>H.siiry Ut ttuy that an crnmeuuN

annwi-r to a irn'n» fumml iii<|uiry t» tmt' iH>t a rliciit Im not actionable.'

It in not Ihi' fact that tho iimii ((ivin« iidvicn to another is a lawyer that

aflectN him with liahility if the advice ih wron^ or fiM>liKh ; there must

in adilition l>e the exiHteneo of a <luty to advine skilfully ; m that where

there in no duty there in no liahility ; and where the duty ih only that

of a non-profeHKionul i«'r»t(Mi the a(<-i<Ieiit that the |wr»on dlRcharf^inff

it Ih a professional (M-nion will not o|K>rate to increase his ohliffatum.

For example : a client goes to consult his solicitor. The advice

tendiTcii must he that of an expert in the matter of his Bj^ctalty. If

tiieclient (Toesawav. does what he isadvised, which is ridicuhiusly wrong,

and losen therehy, he has his right of action ; on the other hand, a person

needing legal advicf meets a man to whom ho expounds bis affairs and

who advises him. which advice he follows to his ruin. The adviser

proves to !« a snlicit()r : hut the a<lvice he gives indicate* complete want

of aci|uaintan(>e with the rudiments of legal technicalities, though it is

such as an unprofessional man mifiht give without incurring a charge of

incomiMstence. No action lies. That the adviser is a solicitor is a

Heparuble accident If any action lay at all (and it would not without

more, since neither duty nor fraud is shown) the test applicable is

ni>t the skill of the expert Imt of the ordinary unprofessional man."

RobertMon v. Flemituj.* indicates with considerable distinctness the

rules applicable to determine the liability of a solicitor. An action

was brought by the respondents against the appellant, a law agent,

alleging that tnnmgh hia negligence they lost money, for which they

were induced to become sureties for a third party, who to secure them
agrtH'd to give them security over pro|R'rty he had. The appellant was

employed by the third party in the preparation of this document

;

through his negligence the security was not completed ; the third party

became bankrupt, and the respondents had to pay up the m(mey.

The defence was a denial of the employment by the sureties, or that any

duty was owing to them from the appellants. A verdict was given for

the sureties, and after several abortive proceedings, with a view to

set it aside, the case came before the House of Lords on what was in

substance the question whether in the absence of privity of contract

there could be liability. The conclusion of the House of Lords is thus

put by Lord Wensleydale :
* "He only, who by himself, or another as

his agent, employs the attorney to do the particular act in which the

alleged neglect has taktn place cun -'M him for that neglect, and that

employment must be affirmed in t'le declaration in the suit in distinct

terms." " It is ImiKtssible tc support by a single case so extraordinary

a proposition as that persons, who were not, by themselves or their

agents, employers of law agent? to do an act, could have a remedy

against th<?m for the negligent performance of it." " I never had any

doubt," says the Lord ( 'hancellor," " of the unsoundness of the doctrine
'

" that A, employing B, a professional lawyer, to do any act for thi'

benefit of C, A having to pay B, and there being no intercourse of any

sort between B and C—if, through the gross negligence or ignorance of

t Hulldey v. Wilford. 2 CI. & P. UYi. The jutlgiiicnt in thin i-nde ia of interest, as it

i^ the last dt-livcn-d by l-'inl KIdon. I( CI. 4 F. 211.

3 /'wA V. Kill'!,, 17 C. B. N. S. 1W ; P'i»hy v. Frtrmnit. 3 T. R. 51.

3 See per Bowc-h, C'.B., Attntaletf v. Earl of Angteaea, 17 How. St. Tr..l239. citni

p.W,llR4. Anlf,U(iS. 4 4 M«. -i.
(If. U Sc) 117.

« L.c. 199,200. « LoniUuiltbell./.e. 177. .tn/e,tlO.

i



CHAP. III.
I SOLICITORS. 117

It 111 traiii.«4liiiK III" liii-ini-s*. ( Unv, il,,, I,, i\, j,,, |,.,| f,,,. i,,,,, |„
A, (' limy iimiiiuiii »ii »iti,m auuin.l H, uml mmiT iliiiiiuit<"< fur lli-
lOM KUKtUllll'll. If ihiH «,TI> I,IW, ,1 .|i,»|,|„,i, I h.^uhV ri.ialll «,„. 1 1„.

•oiK'ltor cill|.loyn.l l.y „ i..Htiil„r In inuk.' ii will in f,iv,.ur ..I .1 «lr,iliK,.r
whom till! m.hntor iM-ver Haw or Iwfore licnrd .if. if I In' will wit., vni.i
lor not l«.iii^ |jr<i|»'rly »i)(iifil ami atti'nti'.l." It w«« nNo p.iiiiii.l ,,iii

that the authority ' moat relied on to auxtuiii n lisliilitv apiin |>
runtm.'t, wai in lad anil apiu fnini an iTronnniw In-aciiiot,) tin
authority at all in Ihi- niattir ll,.- sini|.li' |,ro| lion lai'l .lovin hiin..
that, where a lirolenmnnal ymm 11 ,lf /ml,, uwlit for iiotli IimiiLt anil
liorrower. and m guilty of ne((li/(.Mit.', In- is not lialile niiTelv to hini » lio
|«iy« him, hut to the other liermm for whom he lu is n^ well.'

This deriniiiii was oetcd un in Tulli/ v. Iw/mm ." ' and the nil.- laid T,
down wan thus formulated hv l>oril .M'l,«ren :

' " that in order lli.il 11
'"

jiernon tukiiiji a lieiielit ihoiild have a right of uilioii lounded on pro.
IcMional noglig-nie he must lie ahle to show that tl gent was .ni-
[iloyed l,y hlli. or with his authoritv." ' When two p'ruoiH are i„
ontering into a conimereial agreement or an agreement In- wliieli soiiie >
lieneht is exehaiiged against another, then flie ordinary ...iirse of

*'

lm»iiics« IS I )iat the agent of I he imp party draw- 1 lie dei.d and the aa.Mit
of the other revises it, so that each lieri.011 should have the lienetit of
professional assistance directed towards his own interest excluiively.
But, on the eonti ry. if a person is going to niak. 1 gift to a relative or
fnend. it is not in aeeordance with the ordinary praetice, nor woul.l it

occur to cmc as a natural and reasnnalile nieaVure. that there slionhl
lie two agents employed, or thjit any one should nit at all as pm-
fewional adviser of the recipient of the henetit. In sueli a case the
licrson making the gift employs his own iigi iil

" to make his will, and
never thinks of communic-ating with or inliniating his intention to his
legatees. It a lather makes a scttlemimt on his daiinhter in the- ev , nt
of her marriage, supposing that it is not to lie jiut into her c cintracf « ii li

her husliand, but to i.eneHt the daughter, her father would never tliiiik
of asking her to name an agent in the pr. paraticin of a deed. Ilr
supposing the father to give instructions to an agent, would ihr a^r.M.t
ever imagine that he had a claim against tin- ilaugliter I aine'^tlie
father had told her of his intentions !

"

I. As to the Court's dealings witli u solicitor as its oHieer. I,

The Court will enforce hy its summary jurisdiction all iiiider- 'I'-

takings by a solicitor given in his character of solic iter " as. for ;',"

example, an undertaking to enter an appearance." or to pay a debt and
'

costs ;
' and will regulate its proceedings byeonsider.itions of good faith

and not of contract merely, since its interference is with the view of
securing honesty in its olHcers, and not for the purpose of .xp.-ditin«
the means of redress for breach of i-ontract or of duty." Iftliesc.liiiior is

11 party to the cause, the Court will not exercise' the suniMuirv juris,
chction merely on the ground that he is the c.lli.vr of th,- lourt."
I urther, Pearson, .1., in one case held that the Court has siiinmarv
jurisdiction to make a solicitor liable for not properly discbirging hii

1 Lany V. SIruth, r*, 2 VVil-, & .Shaw ( H. L. .s.
. ), .Vi:l.

a 4Mcwcj.(H.l,..Sc).iierI>inlrrHnwurth.l!l4. hm-Th. I ,,'l:»'. /',< . ('• 'i.nirn
/roujA.C'faim, 18 W. R. 2».-,. «,,,„,» ft,,/,-,M V. (;,i™,« Bol/iVW.

I
l»ll 1 P. .Tl.-.. ,li., ',,,,.;

I lit ca«o of olnuses laiertisl in ,i will by Ihe in.cJviTtence <>l the .oli.io.r. /..i|..» v I ».
*<•. L.R. 7 H.L.44S. J 1 U Hottii., I», 4 i.t. 711. » /» re f. C . W .V Isss 77

« li^rym,, r II.Mixl,,. 1 tn,. 093. R. S. C. I6.S3, (trtlcr xii. r. in.

. J"';.t^'i"'''"„"»''
"'"»• •''! J- ''' <27. » In r, ItillUml. 14 I.. .1, y. 1). 22.V

• 'Vcirtt/lWiiv. Ortoa, lUowJ. Pra.-. On. 415.

Iia<!>»itli

>li>'il.,r,iH

.lli.rr.
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1178 NEOLIGEXCE IN LAW. [hook VI.

CouEt will

interfere in

(lase of

fruud.

but not in

.ii,e .if

blundtT.

MihwiindiH^t

iathecondui't
of profieed-

ingsttiemoHt
fr^^ijuent

ETOund of tlic

Court's exer-
(JHIiOf

}Urisdii-tion.

iluty liy iii'jjii'itinj; to Icavii an order for (lie |iaviiiciit of purchnne-
iiioiR-yut tli(;piiyiiiastcr'aoftur,witliari:(|Ui',sltoniiikctlii^iiivc<Urii!iit.'
( 'o1 ton. l.,.,!

., in a sulistrqucnt <tase doubted 111 is a.H a guiUTal proposition,
and pointed imt tliat the solicitor against wlioni tfie charge was made
was there aitinj; for other persons, and declined to express any opinion
as to the general rnle of jurisdiction.^

The eases were subsequently fully discussed by Stirling. J., who was
cif opinion that the current of opinion was clear and decisive as to the
liability of solicitors for misfeasance : and after giving every weight
to (,'otton. L. J.'s, doubt expressed in MacDowjall v.'Kniijhl, the learned
juilge held that solicitors are liable, who, knowing the true title of a
fund, take an active part in getting it dealt within opposition to that
title

;
and in the case before him he made an order enforcing in a

summary way this liability.

The Court will also interfere summarily where a transaction in
which a solicitor is involved in his character as solicitor, is tainted with
fraud

;
or where the solicitor has been expressly paid beforehand lor

what he has omitted to do.'

Mere negligence in the conduct of a suit does not give the Court
jurisdiction to interfere in its disciplinary capacity; unless something
in the nature of fraud is shown, the client will be left to his remedy by
action

;
• and in Clark v. Girdwood,'' diverging from a number of

earlier cases, the Court of Appeal held that it had no jurisdiction to do
otherwise where t\e solicitor s conduct was merely a blunder. " The
'.'ourt," said Ja...es, L.J.," " has jurisdiction in cases of fraud, and
where a person, against whom no relict could otherwise be asked, is
made a party to a suit on the ground of fraud, it is because the Court
has jurisdiction to indemnify the person injured at the expense of all
jiersons, whether solicitors or not, who have been acting participators
in the fraud, and it can. therefore, make any party to the fraud pay
the coats of the proceedings which have been rendered necessary by
the fraud in which he has taken part. But the Court has no jurisdiction
to order a solicitor to pay the costs of a suit because it has been rendered
necessary by his having made a blunder."

The summary jurisdiction is most frequently resorted to where,
in the conduct of proceedings in Court, a solicitor is guilty of mis.
conduit in the matter before the Court ; otherwise the procedure is
to the disciplinary committee." Where a solicitor is guilty of negli-
gent! or misconduct in a matter before the Court, the Court may, in

' lltitl'nv. WttUju-wdVoal and Iron f'u.,'iVV.h~\y 3+11
- Mar/*,i,5n«v.X.,a*(,W. N. 1»«7,(18. y«rei»;,«jar-.rr«.l».41 Cli D l!)tiJma, I Chit. (K. B.) liol ; in tlio ,»»o liloil, wliiih w«» oni- of

the (,nurt refund to interfere. " H«d fraud been imputed," .aid

Willi,!.

niyli|feure,

-.o i''
'^ ""*'''^ '"' **"-' fo'intltttion of thin proceeding. In Jfe UiU L" R 3 O B

.i4J, the Lltorney w«« .uspended for twelve month.. In re Blat,, 3 E. * 1! '34'

'.'.»•"•!" '['» '"™^"°" »' ""; Co"'. " in •" e«"" of gro,, mi.eonduet." Cp. /» r,'

Ilcst,

A>ri., 17 (). B. N. S. 727. In n aSolicilor, 25 Q. R IV iTrdodded 'tiliit under'tlic'

of the Council of the Incorporated fjw .S.ricty in re»,«t of iL nii.condu.t of ,,

".iaitor i» not .cnhncd to |.-r»on. injured by .uch misconjmt, but may bo c«Tii»-d l,v

V. Tnr, (17.-.2), Sayrr

any [K-Moo who iillogt-H that it Uiw taken 1.I1..

,

- (i'lrner v. Uiiwn, (172M), I Barn. (K. B.
( K. is. ), ;jO,

a ifarivfV B„i;,r.2Win. BI.7W); Fmnklandv. Ur.,.'^,.iH\m 5H<; Ihtc Ihuumr^Tru.U, 41 Ch. a. i78^11K». l-Jl ; U r. «. Ma^,^ Vooh; r, Tnti.. L U. mlkTwZ^,
(J II i-oiintry Holicitor wiw hi-Id liiililt- for rcnreHent:.

Simmm
(ions hy his [.^mdon ) gent.

'I'hf* NoIi<-itorN Act. IHK8 {.'il &, 52 Vict
vi\ J>y s,

. 05),
/« fe Gregg, L. U. 9 E^^. 137.



CHAP, iir.] sor,i<iTOKs.
ii-;i

the cxvmm of,. si„„niaT-y juris.liitiiin. „nl,.r lii,-. f„ „,..
, „,occasioned l,y h,» negligence or other misconduct ; 'ami

.

' n wtr t

.nhlrflf*^
ha%o faded; then relief or punishment nm.-t be thesubject of independent proceedings.'

Though the fourt will interfere .summarily, in gross cases of ne,de,.t

2ff:s;-:r.-;j^^.tS=f^^

separate aTon' it'
V"'"^"'^',™ P"*"'™' ""'' '^"""'t '•"l'>i""« «

Imt fhr^n ? r r
'"""«''*' "">" " '"""tof "> replace truJt fund,ost through his ueghgence

; even though the petitioner sustain „?heOSS wasnevennacontractual relation 4th hinu " T L "^ ,^1 ,fbt
••

said I,ord Lang.lale ' " of the principle, that if a solicitor k,ow"tl it

the nYm*e f '\'k
^™'^, ''?'°"«' '" """ P^'™. Pr-ent a petWon "„

iT, tVis r""ri- ' fo.'-rther, if he ha, not the knowle.lge oftSc
lead tr.lff °\ TT'*""^"' *>«'''• " d-ly --oashlered w uldead to a knowle.lge of the fact, he must be made personally answer befor that loss which his want of due eon.sideration has occasioned" The

leTelnv b
^ ' °

f"'"'"T "" °'R™" »f »>>« t'ourt
;
who " n, t

fh TuXak^'-Th . d'T'"V''°
•'•«'.?i-l'"Se of th^ duties which

any sound dtnncuL K
'',''"*"'" T' •"" ""^""'l *•"" *" f"-""il'loany sound distinction can be drawn between cases of malfeasance andases of non-feasance," and strongly inclined to the opSi ^

'

' , ,ale jur^diction is not imited to cases of malfea,ance,'^bu ,xte Isalso to cases of mere neglect. "
ui. ,,.m( mis

On the authority of these cases Stirling, J.,>» held a soli.-itor liibi,.o make good the deficiency (after first exhausting the esta
"
w il

o thafefct"w1Z"t'''
'"-' "™"« P'"»"

'
""'' "'"" " ''''I-'""-to that effect without requiring a separate action to be brought.

I Hiro/OM H- V lis- -- ,
'"""'""""•I'le Klonnn. 1„ the j,„lj!„) ; i,J„„,« ,-„

'Inrn ,.,«,„» J<,„„, 1 Chi.. ,K. R, JsiVVS'? ^Sf-fiit LVt,

'" '"rr liijHUin'-TnKl.^. )] ('],. I). I7k.

.Suli.-i|.,r

ilrrcd til

rpplfMB trust,

funda.

Principlfi

H tiltod by
Lnrd IjHiie-

.l«le, M.R
.

in A'sor/v.

Lhttr.

Ati.l by
Turner, L-F.,
in Dirnn v.

NlJriirie..T.,
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helt'ss, refused to intt^rforo stuiiuiarily tti

pay over iiinncy borrowed for a, client «n security
;

S,.[j.-iti,riii

l:>il"]ai<[

.M'iiisii<:i.i

M-,.lrii,„ >

Til.. Court lui«,

(niii|)ol ii 'solicitor ti

unless the security is by deed.' perused by the solicitor on behalf of hi«

client ; or to enforce a guarantee on which no iiction could be brought
for intMiey borrowetl by the client.

-

In an udminifttration where it appeared that the trustee liad lent

trust funds without security to his solicitor who knew whence the
loan was <h'rived, Harwell, .1.,^ in the exercise of the summary juris-

diction of ilif Court, ordered the solicitor, though not a party to the
action, to bring the money into Court, and in answer to an objeetion
to the jurisdictitm cited the expression (if James, I-..!., in He CIcri-

hor'n rstntv : ' " it would be a shocking thing if this order could not be
made.''

'.V A fir)licitor may be attached for misconduct ; as, f<»r example,
under the Debtors Act. iNfi'.l,'' s. (, sub-s. 4, for default *"

in payment
!. of cost" V hen ordcreil to ])ay costs for niiacontluct as such, or in pay-

ment of a sum of numey when ordered to pay the same in his character
of an officer of th-" Court making tlie order." *

i\ II. Tli(( next branch of the subject to consider Is the solicitor's

liablility lo hi-* client under his retainer."

The case most fretpiently cited on the rule of skill to be useil by a
solicitor is Pitl v. Yiihhn.*^ There Lord Mansfiehl laid down the

nl principle, that " not only counsel, but judges, may differ, or <loHbt,

or take time to consider. Therefore an attorney ought not to be liable

in cases .if reasfinable doubt." This is somewhat amplified and
1 enforced by Abbott, V. J., in Montriou w Jefferif.^ :^ '"No attorney

is bound to know al! the law ; God forbid that it should he imagined
that an attorney, or a counsel, or even a judge is bound to know all the
law, or that an attorney is to lose his fair recompense on account of an
error, being such an error as a cautious man might fall into." Never-
theless, the solicitor cannot shift the responsibility from himself bv
consulting counsel where the law would presume him to have the

1 /„ rr HH AUonxi,, 1 1 ,liir. 3!M>.

3 f„ re r.irroU. [UM2] 2 Vh. IT."..

1 :w\:i:iVi.t.r.t>2.
< If A itiiiri is imcf- in ji fidiu iary jiosititm in rci-jMcl iif whirh \iq Iihm Hctod, ttii' fmt

lh;it hf hiiM ccjiscii tniut will nut relievf^ him fnini tlic litihilitioH he h>\» inciirnHl whilr
m tinj; in tUnt (^^(icity : /ii rr Str-mfj, 32 Cli. D. :t42. folluwwJ in/i* Tf (/. b/. UcU-lktrlx
V. Ihinix, 40 Ch. D. I!t0. S.-.- Evonn v. Bear. L. R. 10 Ch. 7«. a« aflccted by t\w
Dfhtors .Vt, IH78 (41 & 42 Viet. r. -)4). h. I ; Mnrrl>^ v. hujram, 13 Ch. I). 33H-
In rr IHntnond Fiul Co.. 13 Ch. I). 815. See HurUcy v, Crrnvford. [IHy3| I Q. B. lO;")

iis to thf liNiits of the iJcbtor.s Ai-t, I8«y. Ah to hability of soli.itor fur not truly
dowribing the renidenco of hin client, wlicreby defendant diil not obtain Hwiirity fer
LOKt« : In Ih- mnltrr of n S.Jiritor, 5 Times I^ R. 339.

' A solicitor shoidtl obtain a written authority from his client before eoniniencinj; a
suit. If he is obliged tocommenre i»ro<eodingfi without f^uch authority he Hhoiihi obtain
it an soon afterwnrdH aw lie ean. "An authority may however be imiilied where the cWein
ae((uies(eM in and adopts the iirot-oedings ; but if the solicitor'a authority in disjiuted ii

i.-* for him to prove it ; and if he has no written Huthority and there is nothing hut
jiMHcrlion aifiiinst assertion, ihr Court will treat him an un authorised, and ho nm-i
abidoby tbeton^-eiiuencesof hisneylect'*: jH-r Lord Lanplale, M.R., Allen v. Hux,.
4 Jicav. 493. Lord Tenterdeii, C,J., Owtu v. Ord. 3 C. & P. 349, myA-. "Eveiv
res|>ectablc iitf nrney nuuht. iii-forc In- brinps nn aetion. to take a written direction frnili
bis .licnt for loimiit-miri^' il." S,-e HO y v. Pumlive Omrrtimcnl. <t-C. AMuranct Co..
I hx. I>. 2lt. MS, Where the relation of solicitor and client is constituted byoonstru'
tion. see J/frtv?'"' v. Blylh, [I8i)i] 1 Cb. .344.350. See alwo two artieiet. on NegliKPiit
Perfonnanco of Solicitor's Doty to Client in the Law Journal ncwspajier for IHlHt,Mi and «24. reprinted from the Irish l.^iw Times.

- 4 Burr. 2tpr,ci. rV.^J-,,,, ». f;,W„,„.,. 4 jiurr. 2Kt7, SiuiP. fiwrilizniM Lwn.Ar
.I,«.W"^'.n V. fff.rf/,*/, ISAm. St. R.320. 2C,&P M3 \U\

2 /hh AV«n(^, ll.Iur.:
4 24L. T.8yL



SOLICITOUS.

though thii fart that

IIHI

, still

oilrawiiiK
ipwritiiigN.

of pHM tnrs

knowledge himself ;
' though the faet that lie hii» .In

afford him proteetion.

Domat' lays down the rule of th.' eivil law, a< aiiplied in Franee,
to be, that prcwtors, offieers equivalent to solieitors, are prohiliited from
drawing up " writing* whieli mav serve to estalilish and found the
rights of their clients," whieh business is the provinee of advocates :

and though the law in England is not nearly so stringent, still the
solicitor IS most generally protected where he has referred to counsel
questions of law other than those which are purely elementarv,' the
form of the pleadings, the kind of evideni-e to be brought, forwaril or
any point of grave occurrence or special intricacy.*

Doinat" continues thus: "The other duties of proctors consist ilih.r.li.i
in acquiring a thorough knowltilge of the rules of their i>rofession, in n(|'r..i

applying themselves to the affairs committed to their charge, with such ',';'""';

a vigilance, diligence, and rare, as that their clients may not be in any
""" '

way surprised, anil that their causes be carried on without any delay
;and likewise on their part that they observe with respect to the" adverse

party everything which tlie order of justice and a fair upright d»aling
may require. They are to content themselves with the ordinary fei's
and perquisites of their office, without exacting any more than what is
settled by the rules and orders of tno Court ; they are to serve the
poor for nothing, as they are required to do by law ;' they are to serve,
those who by reason of their poverty, or because of the power of their
adversaries, are forced to apply to ttic jiiilgc to have a proctor assigned
them

;
t'ley are obliged to abstain from all manner • tortion, and

to beware especially of the crime of compounding \ ' their i^lients
for what may be made of the causes with which they arc charged, or
for a share of it, and of treating with them in any manner whieh ii'iay
directly or indirectly have the like effect."

The province of judge and jury respcrtivelv, in qucstionsotsolicitor's l'"i> In.,. „f
negligence, has been marked out by Lord Deiiman, C.J. :

« "It was i'"'"''
'""'

proper to direct the jury positively as to the premises from which thev j'"','

were to draw their conclusion. Thus, it was the province of the judge lvm„„„,
to inform the jury for what species or degree of negligence an attorney ''••' '"

was properly answerable," " but, having done this, it was right to ','.'J^"n
leave to them to say, con.sidering all the circumstances, and the evi-

""""
uence of the practitioners, whether, in the first place, the attorney had
lierformed his duty, and in the second, in case of non-performance,
whether the neglect was of that sort or degree which was venial or
culpable in the sense of not sustaining, or sustaining, an action," '

If the f"-^s are undisputed the Court can determine, as a matter VVhereihc
of law, w - the defendant's conduct is negligent or not, for " the

''"j""'"

jury IS no .,quire a,s to that which is agreed on by the parties." »
I'ho Inirt'iTris

/U "^tarii^r ;«i "s. '""
''" '""""""" "" '""""" " "•" "«""-' '"

"" '"" ''°''"'

" Pubhc Liiw Bk. 2, tit. .;,, ,. 2. ,„t. K. .Vfr,,fo,„„ V. /;,„,»»», .1 H. L, C. Cins,

«.« ScT'p \la
' ""

'

'''''"'' ' *"'• '"' * *' *-'
•
'"''' '

* Manning v. Wilkin, \i I,. T. fO. S.) 24!l Hr/ir^i, v ('<

/^((rf/irv. ftV/io/(. 3 11. &('. 7;ls. .-. I'nitli.. L,iw Ilk
« //wreftTv. rrt/rfH-r//. my. n. s2.

^
' fko Reeev V. «.,,*:/, 4 II. ,s Al.i. 2i)L>. Fur .Um t™. «h.-ri. i.l„iiitiff »ll,.»„| ]„.«» foreml to ,my .Mcrlnii, mii„, l.i.t «l,cr,- Kis li«bilily ..sBri-oltr in .•o„«.,,ii,-.,rp

ic M?;;",^'"-
'''?"" '"'• ' ''"'' '> ""' nii'I'I'Ura, ii. Il„bli„, ll.rH,,,., „„,(

»cj-/oni ffy. Co. V. .SVfiHtrj/, :t .\(,|,. c.s. I2MI,

i. 2, iirt.ll
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Aiii'iiiiit (if

Iii-Kli«rti.',-.

Vratim

l!„l.l,„i,

lliitt'in.

Ili''ii'''itnniiiliitiiuirarto]nnu.rrijHl.!liiiltli..|i]ii,,u]itiiriii.i(ni(c!n(c'
tliat rais,., (h„ pr,.»uni|)tinn of lial.ilitv. Son,.. ob»,uritv a.s ti, thi«
.xisti. not through unrertainty of th.- law, but through an.hiKuity in
It!* statenii'nt. « .'

"An attorney." says Loril Klh^nhorougli,' "is only liahle forrmmi nrghpnUm and it was h,i,l .loun in the House of LonU"
tliat It IS of thi5 vory cssonrc " of an action f,>r nc(.li8n>i,T ajjainst asohntor that thm^ shoulrl bo nrRligcnw of a crass ,K..scrii,tion, whichwc call nmm ,u;jt,g,.,Uin~t\M there shouhl he Rross ignorance"
I his raprcssion must not he taken to inilh^ate the alisence of onliiiarv
<we, hut the absence of that care whicli shouhl be ordinary in the ca.se
ol a solicitor, the ncKliRonco of an ex x-rt. not of the non-",irofcs»ional

•r n"l I T. T
'• "»";''"'• '""'' "" P"'>"PI» and from the remark., of

* Kl'i ;."' *"''"''' '• """"" ' "'""<' ^'- """" "P tt"" <»««» "»
establishing that a solicitor is in general '•

liable for the consequences of
ignoranec, or non-obseryance of the rules of practice of this Court '

lor the want of care in the preparation of the cause for trial ;
' or of

attendance thereon • with his wiaiesses ; ' and for the mismanagement
of so much of the conduct of a cause as is usually an.l ordinarily
allotted to his dejiartment of the profession." Whilst, on the otiie'r
hand, :io is net answerable for error in judgment upon points of nc-w
occurrence, or o( nice or doubtful construction," ,>r of such as are
usually entrusted to men in the higher branch of the profession of thelaw

;
and ,/ fortion not when he acts in accordance with a recent and

authoritative decision."*

SXm";,',;'.'" uJZr "Ci^"^'u
"' ""/'^ '""••" " ""'I""to'»l by Lonls Ellen,

borough and Brougham and the nume-ous other judges who use it in
the sense we are now considering, is failure to use such skill as may be
reasonably exjiccted from a man's profession ; and cuI/m kvis is the
legal expression of

:
to whom little in the way , skill U given little is

required. This is said to differ from the signification of the ter. , in
the Koman law. There cmssa wglu/enlia is interpreted, not to under-
stand what all men are supposed to undorstanil ; and mlpa bvin"

V. Im'H'Xsinf'^Mm.'"' ' ''""'''• *' ' ""'""' " ""•"'•" * " * "• "«
•
«'«''/"!'

311 1 'iv'i^'l^.''""''''"'
'^ ''• * ^- '" '-""' """Sl""". '•» ""/'"•'H V. l>m„r,„.

3 Bing. IfiS.

M,vJ''"i'
'"• '' ""y P»rti»nl«r court in which tho .olirilor protcos I,. |.r.i,.li,c (,• „

frmtlatid v. Cole. 2 Cr. t J. 5110; IluMlry v. Unlwtr l\ niiiir V I' Ml % 1v.J'r»mp„.2K.*J.232, ««-.rf v. ;W,„,r. (17li7| 2 wil' ((' Ml li-
'

' '

fl SivftHHell V. EllU, 1 Bing. 347.
7 Jlrrce V. Highy, 4 B. A .Aid. 202.
" I<,Roufgny v. Pc(U,. 3 Taimt. 484 : .1«,„« v. Il„,j„„. 7 B. i f. 44

1

"I .!«. f.,r (o .Itch ,ni,tak™ «ll l„w.ver» i,ii„l !«, |i„l,l„
••

. but if he <lcimtt» fZ,, 1

1,'

..nhnary mo.1., of prMi™ h. mi,»t f» ,,„„idcrcd a, ™dcrt«k"Ard„ whaw -

l,,r> inl I i;i / .'•'""""' ' «<"'"»<'. 2 Dow & t1. 104. I 111. ,Sp<. al.o K,„,„ v

neijlujentia.



fllAC. III.
I KIIMCITOHH. IIM.I

i» fault, tl.(! n^siilt of uiiski. .ilncsH in u.iv art hv iis i,r..(,.,-.„f
' Assoon as the sonso in wl.ich tl.« terms ar.. i, s „|,|'ar,.,,l' all real

difhculty ,l,«ap,«ar.. In both oases, l,„tl, l,v the ,i'il l,iwa 1 IKnglLh law the skilled lal.„„rer ,,„,«i.i ,^rill,nu „r/i'. If W ,h„.sno realise his enKaselnent in both systems he is liable.^ That
n<lK.« of the hiRhest authority rrmm m<jli.j,ulm or ,„/,« h,l„ . I.yboth iJoinan lawyers and Kn«li«h juilRes is meant unskiUnlnes,, in the

exeeuti.,n of work undertaken on the assumotion of the eiiderl ikerbeing possessed of eustomary ami adequate skill b.r iU perform,,,,, r
Ihat there is no diflerenee in substane,. b,.twe,.n tie I! ,n ami I ,„hnglLsh law appears from the remarks of Lor,l CampL, || in /'„,,.,. v 'iU,Ml^ when conii,are<! with Wharton's summary- ,.f the .l.strin,: T"'of he Roman law: "Against the attornev, the ,.rof,.ssioi,al a.lvis,.ror the procurator, on action may bo maintaincl. But it is onlv if li,:has been guilty of gross negligence, because it wnuM l,e monstrous tosay that 1m. ., responsible for even falling into wl,at must b,. ,„iisi,l,.re,l

a mistake.' \ou can only exp,.,t from him that he will l„. hon,.»tand diligent
;
and if there is no fault to be foun.l either with his in-tegrlty or diligence, that is all for which he is answiTabh-. 11 wouhlbe utterly impossible that you could ever have a ,lass of „„.„ who wouldgive a guarantee binding themselves in giving l,.gal a,lviec, ami eon-

ducting suits at law to bo always in the right." That is, tlie attorn..v
clothed, as he must be with a special capacitv, must exercise it wiiliaverage diligence and skill.

Wharton » espreascs the sense of the Cor,,„» j„ri, as ilistiie-uishiie, „cMpakms, slight or special negligence, the lack of such ,l' liln'o '1 a" a ™ .Rood business man would show in a transaction relating to lii;;'busiii,.s» !'»

, ,r fj'"/?'/"'
S™!"-- ""lin-ry negligence, th,. neglect of the onlinar;

-are that is taken by persons not siwcialists. .V,m iuulligrrc „„ml
;.««« inklhgunt is the test applicable in the ease of the non-.speci,ali»t

ami hr'", 'V. f '
^- "!" '".''"'^'"''' of skill applicable to a specialist,

bulled r'"r '''"'^™'"'"« i» "''P« '«"» . tl' ' non-specialiit is thusidgod by a less severe standard than that applied to the con.luct ofhe specialist, and his default marks cul,m l.L The Englisli isL,!has probably grown from contrasting Imis with U,t„ cul,.n in th,' son,,,
class

;
as if they were synonymous with little and much n,.c.|iB,.„e,. •

whereas, if the interpretation of the civilians bv Wharten b.T righi(and there is at east the probability in its favour orising from its
ntrinsic plousib.lity) the distinction indicotod by the two phrase,between different classes of negligence, and not a more distinction inthe grading of a particular class. The one is, according t.- this view"

eJ;M, mfrmilaUm mam alii prricijomm luuram I) 'I o s s I «„„ ,• , i,

1 See »o„ic i-x.-cllent rem.irks l.y .Stone. ,1., i„ (l,Kxlm,n, v ir^/i-.Ti,, y

,

.
ito<l ,,, .Slie«r,n.n ,ind Rcd,l«ld, .\,,KiiK,.„™. jj ,-,,-;.|, n. 2.

"mi-'r. .1,1 .11...

, a" ^^""^ ^ow"""" error, and a le,iK coiirse of ioTal irrre.ilirltv h-,^ l„ f.

;',f°1 a rrX'" '" °"" r ' w*'r•""'» -"
'

'''
i.''r.i ^^ :)L >

:;;,*"" "- ""I '" ..li-.'-.-, • .'mlh,,; u ;;;,; .,,,,1, ",*':', H^dii;;;

iH2.

it

... i:

" X.'nliuiwe, S.m See, to ll,e «a,„o ,

', inters, .Jiettinian {8lh ed.), .124.
. Poi,!,.. f,'ai,i« (III, „|,). 40,,,,,,,
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Ki'iiMintTii

tii»iiil<H'xn

Hffplt

liability.

ial.ilily

H|iplicultl.' to nicii of husiru'SH in tl»'ir bu«in<'»H tmnsartions, tho othiT
to tlii'm in matters in whirh tht-y f\o not profess skill.'

If fi4)liritnr arts as soliritor. the i|npstion whotheJr hi' is rcniuncratcd
"* or not ilops not affect his liability ; in cithir event he is hound to

ilischarj(i' his duties -vith a cure and diligenee equal to that ordinarily
retiuireil of soliritors of competent skill and care* The same holds good
whether he is certificated or not ; even though in the latter event ho
emjjioys a certificated solicitor in the work.^

If. The general rule t^ that whatever is important for the client to
know, it is the duty of the solicitor to report to him ; and failure to
report is a ground tor the client refusing to pay costs where the pro-
ceedings are of a hopeless character ; unless the solicitor can show that
he had [)r<>iK'rly adviwd his client as to tho absence of probability of
success.''

When once a solicitor is retained he Wconiea disentitled to accept
any business conflicting with his client's ;" if he does, and his client

is injured, the client has hia remedy either by action or by invoking the
summary jurisdiction of the Court. The fact that a solicitor is

retaine*! to ih-fend an action being proved, coupled with tho fact

that he has done nothing and that judgment has been suffen'd to

go by default, throws the nnns on him to show that he was not
negligent."

A solicitor is liable for negligence both in contract and in tort. He
^^

is liable in contract where he fails to do some specific act to which he
' has bound himself.' He is liable in tort where, having accepted a
retainer, ho fails in the jjcrfornmnce of any duty which the relation ui

solicitor and client as defined by the retainer imposes on him.** Where
the liability is based upon tort in order to enable the client to recover,

' A nh; 27.
a IhmiUdMm v. JluUhinr, 7 CI. & F. 7<12 ; NUiintim v. Himimd. 2 |),(W * "I. KM.

A HolicitorDiDnot t;ivcii|» hiHi'lifnt anil act fi>rthen|i|K>Hitp party in unvMiii' Htwcin
tlii'iii : Lung v. Sfrulhrnt, 2 Wiln. & .Shaw (H. L. He). TrtCl.

a Jlrou'H V. Toll'y. 31 L. T. (N. S.) 4H5.

4 lnlh,m'ill'rofr(nrl:.\])eV..MS!.V.. CI; /V.y V. 'V>.,/«t, 2 Q. 11. y;(7.

fi tCarl Vho'tiiondiky v. Lord fUnfon. lU Vc«. 2«1 ; i.ytfc v. Kingnu-^tnd (Wfiirir^
Ci>., 20 Ch. I>. 7X); hut there in » iliMtim'tion where tlui client hiix diNcharftecl hi»
mtlicitor, and not on the Kruiind of niiHcondm-t: .hthnmn v. Marriolt, 2 Or. &, M
IR3 ; 6'rw*fa v. T./o, « Bing. 1 j Tke AfftioHs' Halt raivrn Co. v. Nokei, 22 L. 'I'."

(N. H.) ,503. For thv »ct!t u sniiritor in hound to do when ho Huh a fi|iei'iiil retainer

:

Ihtwrnn V. Ln»4ry. 4 Emi. (N. P.) 65 ; and where he him an unlimited discretion :

Andrrton v. Wiitton, 3 C. & P. 214.

» dftdf/v • V. Jfiy, 7 Binp. 413: Jimirnc v. Dia'jfrx. 2 f'hit. (K. B.) 311. The
liriviloKO of u ttolii'itor not to lie reqiiinil to difi-Inse hin client'K hutiineKH indisriiMKed
in .4«»('Vpy V. AngifJiru. 17 How. St. Tr. 1224, where it in contended also to Im u
(trivilcK'' of the client. InRivinff their decision the Court nuule iv distinction (123I>) :

" N'or," miid Bowew, CB,. " do I nee nny improiiricty in Niin)iohiin}; t. o name iM-rson to
he trusted in one oii»e uh an attorney or ngent, and in anotiier aH a i tmmon aequitint -

anee. In the firNt inntanee. the Court will not nermit him, though willing, to dJHcnvcr
whfit came to his knowledge an an attorney, heeause it would bo in breiu^h of that
trufit whieh tho l.iw HU[>poses to be nccettsary between him and his employer; hut
where the client talks to him at largo ax a frirnd, and not in the way of his profpH^ioii.

I think the Court in not under tho «anie obligationH to guard Huoh seeretH though in

the breawt of an attorney. If I employ an attorney and ontrunt to him weerets relative
tri the Nuit. that truot i« not to be viohtted ; but when I depart frnm that sulijeil

wlion-in I employed him, be is no more than another man." Itiilliinnl v. A.-(i. fur

r(Wor/«.llifUl]A. r. H«J. Aft,', 1U18. 1176.
T Ti.ri>rr V. St„Hihra^^. [ISftSI 1 Q. B. .W. 5ft. Cp. B/pth v. Fl'idgnh, [i^m I Ch.

337. 3t><t.

« fc'.ff.. Frnff V. Cok/c*, 1 E. A; E. 830 : see i>er Lord Campijell, CI., lirown v.

Bnorman. 1 1 Ci. & F. 44 : |K'r.lerviM. C.,I.. ( ourunag v. Kartf, l»0. B. S3 ; i»er Manic.

J., llmnrd V. Shpherd, It
<

'. B. 3l'.t.



CIIAI'. Ill] soMriTdits. IIH5

ilan;a((o ha-* t<i be sliown ;
' fartlicr, 111- iliinmuc imist n'Milt frcmi tin-

ru'glittfnt art, nml not I»> nu-rt'ly nillutt'rni to it. 'i'UU i-* illiistriitnl H'»;ii\.

hy what happcncil in UvwiU v MAUm,- nri action fnr fiil?*t' n-pri-scn- "'''""

tat inns by an attttrni-y. Tlit')lnniam-alIPK<'fl was that in tlif nuit out of

whirh the artinn anwc tin- iilaintiff'n il.'Iitnr was ilisrluirgt'd ; ImwrviT,

the action was hehl not maintaiiiahlf <m it apiM-arinji that the ills-

charfie was not owing to tht( falsehinMl hut to tin- inforttiality o( thf

(hxjuinent.

If an action for neylif^tMU'i' at coniiiior law ran bo broiiftht, it has Wh«rriJKii.>ii

bei-n (lecitU'd that the (Vmrts will not giv.- a n-nicdy in equity.^
hlw""'"""

The right cf action for negligi'iuc survives to tlie personal r.>ni.-.iyiii

representative,' or to the trustee in bankruptcy of the ehent/' ci|iiiiy.

against tlie solicitor's represtntatives ; " and, if within the seojm 'l'Ktii<>(

of partnersliip drahiig-*. against the representatives of nti innocent "'•'""

partner.'

The measure (ff damages is the ililTeretu-e in tin- jtecuniary position \iitiiHiirc'i»(

of the cHent from what it shouUl have been had the s(»licitor acted ''"'""«'

without negligenre."

In aetions for neghgence the Statute of Limitations" runs from .si.

i

the time of the doing of tlie injuri<»us a. t, or frctm tlie earliest lime ut '

which an action eouM be brough*.'" The h-adirifi ease on the subject

is /lowell V. Young.*^ Defendant had been retained in the year |H|4 to

ascertain wheth<'r a warrant of attorney aiul certain mortgages were

sufficient security for a h>an. and re])reseiited that tliey were. In the

year 182(1, the interest having been regidarly paid to that time, tlu-

deeurity was discovered to bt- insuHieient. An action was then brought

for negligence of the defendant in being satisfied with insufficient

security. The defendant pleaded the Statute of Limitations'- md
succeeded on his plea. "I think," said Holroyd, J..'-' "it makes no li"ii;i"'iii"f

differonco in this respect, whether the plaintiff eli 'h to bring an ""'"""y'' ''

act'on of assumpsit founded upon a breach of ])rtnni.-'e. or a special

action on the case founded upon a breach of duty. The breach of

promise or of duty took place as soon as the defendant took the in-

sufficient security. Whether the j)laintifT, therefore, eU-ct to sue in

one form of action or another, the cause of action, which in either form
is Bubstantiallv the same, accrued at the Kame moment of time. The

f
Lin

) //».'. «v.
,

Y'luifj.

1 IIV«/«u.v<y V. >Vm(. 17 L. J. Q. B. 2H«. Stc thu iintc l.. //<// v. Fimx v. 4 F. & F.

i KV. M. &K. 2:i2: MUltrv. \Viht»i.2lV.x.St. \\i.

;i lirilixh M-duril Iinmlmnil r„. v. IJ,I.Ud. I.. 11. l!l Ki). Wll ; l!i""ki v, /h,if,
* Di.k. (Ch.) r,li i M'ln v. L,uii, Ir. K. 4 K.i. ill". Vy. 'VUv .lu.li.atiir.- An. \nr,i
(:(ii & :i7 Vi<t. 1-. (ill). «, 2:(.

4 Kni'ihl.iV.Qaiirli.*,2 ». i U. 102, <-.msi(lfro(! ll'il'/\. I'nI.lhi, \l ,rl/i„r.>,„a H . rhrd
% fV>..:JOL. B. Ir.5l4.

3 Vrau'lmd v. Cinii'iKimtd, !.'» \V. U. 9!M>.

8 Witmn V. Taehr. 3 Stark. {X. P.) ir>4. foIlDUci J<.,ri, , v. //.,.«/. 1!( Tifiun L. K.
l.'iS ; Re Kffpirujaiid (il-i/i-j, .',H L. T. *i7il, diit'- of a h..li.it*-r iu (li-,lii.iiiL' tillc

7 Morgan v. lilyfh, [lSill| 1 Cli. 344 ; .Sm->/ir v. ih-^tri,,. I Cli. I). :{,-,! ; rium-son
V. Ruhinunn, 16 Ont. A. R. 17.'>.

s Whilemmv.Htiukins.iC.P.^}. l.l ; (•••d, Iroff v. Ju;/.- \i]n]i. U.i.
i> 2IJnmeHl. [-. It>.

i" Uempv. (Inrland, 4 Q. II. r>Iil ; H'-n" v. /iM/fA^r, [ |S!)|J 2 Q. B. .Vlil. If ..no

piikintilt hcawiiy, but tho otlierH in tbi' ciiiuiiry. tlin iii tioii nitiHl bo br'iii;.')it wiltiiit six

vrarH of the c«iihi> iiriKiiis; : Perry v. Jurtcnn. 4 T. K. "(Id.

ti .-, B. & C. 2.'i» : Smith v. Fnr. W Han-, S.Stl ; lh.iJ„j v. Witfsoii. ;Jit (ii. D. ITS ;

!'.„i!,.n -.wA T,*>iikp, Pro.-, of PIf>^)H (Itr'l .'<)
)
H?,. «4 ; f<f"y.r- y. ';.-^.-.->-. :fi; L. ,J. Cfi,

Ml
la il Jum .1.1-. Hi. -. B. * r. 2li(:.
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(!()iin(«r-

I'lajm.

T. rtilili|.;ii-

Ill
. .Stalu , Mt l,„„„u„„„., ,» „ bar .„ tl,i, „,.,i„„. u„ th,. n.n-rM

.1: mag,.
,
ll,.K,,l ,„ tl,o ,l,..-lorati„n .n„„it„l,. a ,„.«•,„ „f ,.,.,(,„•.

rhwtlH.(Vuirt,l(.,-i,l«lit,|i,lnotilo.>
lit. Cli,.,,! Ilr. In aiMiliim to liis riMii.'ilv h\- arliuii ihi. ,li,.,i( ,ii,,v rni.n >l,

iirBlw.„,,,l,v "'""'"rati"" "II thi^ Rronriil .if n.^Kliiipnic. Ti. ilc, tlii, ,.II,.,tii,illv

TCJ,'"!".',!"
n;'t ".ily n>,i»t h.. «l,„w that I,,. I,a» .Irriv ,„ l„.„Wii fr,.,„ .1,,. v, ,

'

hi.r.,„u,„.r.. !"'Klif"'--, ami not panly from a.Ti,l,.„|.,» TIm., i, a ,|u.-«li(;i, for t „tmn. jury.' * "111!

rmliT tlw Judicatiirr Ah< th.. (I,.frn,lant, rat. iciintpr-claim
a.ul tlH.«, ,n thn .vont of a failur,- to ,.stal,|i,|, tl„. wor,l,l, ..sn,', ,,f ll,;.
piajnlills mfrvontioii, may »,-,-uri. an al.at.iruwit from \m l.ill „ro.
porlloni'd to till' liii'mrioliry of th|. siTviiv ri'ii.liTril

W,, aro now to conniilor in dvlail tin- .hiif 1,™!-. of a s..li,i|or\
nrRhgijnic in tosjh-H id his retainiT. uiuIit tlic' liiMilingsi -

1, Ni-Klinpnco in managing litigation
; ami

ir. Ni'gligcnch in mattom not in litijation.
I. ?.'oglig,.nr() in managing litigation.
A rrtainur to a .soliritor in an action aullioNV.s I, mi I,. roiMliut

It to fmal j,„lg„„.nt and ...wmilinn.' A ilor must gH ..vplicit
in.structlon8 fr.,m hi, Hiimt heforr commmcing an anion. If ili!. „„,
Jiossihl,! to havo a personal intervi™ with his ,.|io„t. tli,' n,.,.,l of
ohtaining ,Mmto instructions i, .„ly mad,, tl,,. more in,|».rativ,..«The ml.. IS that a ,,„ cal authority mu.,t 1,.. shown to j„s„fv iiUituting
a suit, though a general authority i» suiTirinit to warrant ,l,.f,.n,linKone If s|R.,Ma authority is wanting, the. solicitor taking l,.gal nro-
cmlings IS liable to the person for whom he thus prof,!sse» to aet

flJ/Slk"""*'"'*^"™' '"'*""'^"'"™"'. 2 11. .i n..-|72; t;i,,r.

.hen. a,.m»s™ l,.ie !»..„ r«.„v.red'f„r h„ i„ ,Sv ™"i,T- Jj. ill"' ;T™
"""""

a,l,.tory,,„.,j™
,;
yjj,„d for adopting »„,,,Vr IX of^;,^^^^^^^^^^^^^^

JiurrotTfiv Uoff, U H. L. (.' tt(l3 Jdinl Si I ...>.,.r,i
"' "? '"-l*!*. In

' D,uy. Ward n°"!i, ,x T,"i^ ;,''*„7f.'"''""'''''.P».v«ndan.,ll,,.rtoro™ivr...

fui«r,.rfXr i"t.i;M, ,r
""";.""" '^

a(l..nu.y .if » l.„iirt .,( lt,..,,r.l wl,„ „,,,«.„„ f,,, „ :,„,.
, ;,.

,'

.] , | , f. .T.^ •',-;,, .-^'i

(121.. T. 8.11. .i,„,,Mso. " •
""''"

7 ll";;;";;;'™;":,";';;™";™'""'''''



<'HAP. III.
I

witlMMll Hill 111

art inn.'

\ «i.h,.|t„r

HOIJCITonS. IM
my. ,!, „,.|| „•< I., „iiv , iM' wli., H |.r.'jii,lio.,l l,y III,

.•ihl»,v.-,.r,.,l f ,

';";i''"-''"' '"' " ''"". '",!' "'I "" "li"M awiin,! il. i,

I Tl , J 1

"|,|,,.,.run,v III II, .H ,( ,..„.|, „( ,|„, ,,„rt,„.r«

lio |«rH„.rH „( tlu, |,r..«r™ „f the li.im.,i„„. Hi« duty i, to Hi
>iuiirKn,K,,artn,.rfr„i„„h„m:,i,i„»,rurtj„i„,.amo»

*

IN, iirtaiMty o( (,i,I„r,., wh.'re u cuiw .,f ui'ti,,!, i, ,l,.»m.rutc h,.f„r,.
.omiintt.nK th„ .iKMit 1,. a,.t„„| ,,r«.™li,m,, -v- wh.!,. h,. has th,.

Ifi, i.H liahl,. f.,r pr,*«.,ling uii,l;r u wr.,lij( «..,li.,n „f m Ait „f

commi"t';;.',|-,h"""
*'"•"•, i-'i',-

'i-,
i" f-.. fir,t iiistaiic,., actually

anv ff f

'"''^""
'''"'T'-

"" '"»•" ""niniunicat,. t„ hi, .•li,.|itany Oder ,,f o,,m,,r„m„i, ma,lc in pcndinx litigation, aii.l is not all„w„l
t

> go in lor th,^ imrposi. of recovering hi.s .,wn c,»t», ami with th,,

to l,is"?uy" y'TZ^ "I'-n.that, failing in this, he mav charge them
t h„ o»n elieiit. Since It „ the solicitor', ,luty to ,-„minunicate ,u,h

1 uV, ' U r I"™;"";' '" ''"" <l'"l« hi" 'l"ty till the contrary i,

I
7'

;,, V r ,;T"
'""[',' ' ""'l''"'"' ''' i" the course of the argu,n,.„t

LinI r ,r
• ' "" "'•"""""•'I' l-rought for ilW, surely the

l-lumtilf ,, ut„rn,.y ,„,ght a,-ce|,t an offer of Cl!l I0». without previi.usly
c ™,nunM-,L„ng w„h Ins ilient "

; ami, in givmg jmigm,", ..»
'
Anorm.y retain,.,l to con.lucl a cause is cntitlcl, in the exercise of

k If llv l"; l-'I'T
""" Vrr""'""'' " "• "l'"" »" reasonahly,

k llully ami f«„.,, y^rf, (us the ilefemlant is to be taken as haying done)

to the contrary
;

hut where these directions ha-e been giyen, su^ h astep, though perhaps bimling as between h^.i ami thi^ parti„„ isftm.ir™ as between him and his client.-^" This rule .a, fitllowd by
.'",; ',"";„"' ' ';;"""'" ' l™» m Vl.au'n v. l-arroU," ami again in /Vc,(,e,V.A
.
I ,«'•//, - ami lia, been repeateilly recognised as establishcl law.'

'

nJJ^"'::r.7
" ''""!, " ' •* "• ,"• -"" • "«"«" ' ''*''''/". >:' •«. * w. -„•

r. ,?1'
"'i,!, ,>r ,.|.|,oarmK („r an.nlior without hi- a....-, .r,.,.j„^i,ri„^TM „,,.„,,« h,,c,»t, fn,,,, tl.o party him;.l(

:
.s>,„i,, V. .4«™. 2 t\ * it. 210 ^

ff

Soliritor

.Itnlil.l

I'lirrit Willi

lllH.li.llt'.

„,t,T««thlH

ihic'f,,,,,,,..

.\l,,y,,:

|iroinia

- |I8I«1]1Q.
./*f mill,r„l rl,„lc^ I 1)„ c. Ji. jj y 43

Lord fL-otiTd C'..J.

Jnckx V. /;,tf. .-l c. & , . ;(|l>

li-ittjr to ,li«sii.i,k' hi, clifiit ; also
. i. 21 n. ; OlUftj v. ilHty,

,, . ,
' -' v,.« duty of tho _ .

I.,' «am,. judjr ,„ r,.,K.rt,,d 2 Chitty, (lenor.l Pr," !-.;'; "!; '" ./'"«'•«" V. /•„«,. (1 (• s 1.. t2s.
• «i,«,/™

y. AMco,. 3 V. 1 P. 341 ; /A .l/o„„„„,„rj, v. Mr-,r.„x 7 <1 t P

" ll'l''Ws''7l " "V.oV/,/ V. ./„/„„,„„. I F. s P 1 2S.

13 V,,,.- , „ ' ISC B. .VS. Nl«l.''"'«"^- l'a'i",,[,.\\Ati.K.-i--J,-l>a: M,,mn„^. .\l„u,l,r.Mi) II || HI
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ProvUlnl
thnthn

•lllito-iK'i- III

I'ltrf tiiHO

(Idjiitr.

WHtit [»ri'.

liiiiiiiiiry

iiivuxtiKiiliiiii

th<< Moli< ifrir

iH n'i|iiirtil

to (Hk<>.

DilHtiilt

|NiintH()f|]

In lilt- lullfintni- ,\loiiiat(iii>.Sitiitli..l .' lfiii'*r.x|)n'<«m->t (III- prininiN' :

"Till- iiltorh.v It tln' «tiirriil iii(*>Mt *if tli<> tliftit in nil tnutti-rx wIimIi
inuv rniNnnnl'ly Im- <\|i.'rii>>| to iiriKi- Utr tU'nn'um in iIm- ihiimi-. Kvi-ry
• tni' iriiitt rt'iiHoniiMv i'\|H'rt tliui n niiwi- nmv mit \h\ ntrritil to itn

imtiinil i'MnrliiHi'>n. iin<l tlntt it Im |>r<i|M r uml uniiiil. uml ofhn n •mntry
(II inniiiMmiMv Till' uiitlinniioH m'vhi Hi nic to iNtuliJinli iji-itrly tliut

till- uttiirn<<y Imn |H)wit tfi <-o(iiprntniM> tin* actitin iti a fair Mml rfaHoi)ul>lt>

MiunniT." ThiM Ktiitiniirit Iium Mimv Imth mloptfil hy Kurwtll. J..'

willi i|(* tiiTi-NNHry liniitulion :
" It i*t within tin* Mi't)|Hi uf a Nuticititr'M

niidmrity to tiiMi|prorni"*i* iin<l if In- uw-h uII i1u<- ililitri'nci' and arti* /mwi
V unit n-n!«<>iiulily no mtinn will lit- uffainiit him ; hut if ht* has Ih>i*m

I'Xpri'HMly forliidflt'n tr coniiimniiHi'. and hit dniH ciiiniirnniiNi-. tlii-n,

liuwi-viT hrm-lii-ial that c'imi|>r<iniii4i> he, nn uiiionwill lie u^ainitt him
Utr tlwri'«Hrdin(t 'l>'*t t'X|)ri**(» m>}(utivc din-ctiim." '

Yi't in niukinu n niinpniniitf no grmti-r Utitudf in uljowi'd a
mdii-itnr thiin in ccpnduitinjt hit otlu-r hunin«"*H ; mo that if tht- milititor

in ri>ni|ironiiNinK a Mnit aitt in a way inconKiMlrnt with the iliJi^i'iuc

urid ran' 'vhif h (JimmI huMini'Mn men of \m iloMt are arc Htomi'd to mIiow
it that dt'Hiription of ImsinfH?*. hi' fxiHWfH liintHi'lf to an artion for

n' xli){i>n(-i> ;
' notwithHtandin^ thii* tin- comproniiHi- arrived at an

af;aiiiHt hii* client, holds j(o«mI unlenH its feutureN are Hueh aH to iniiilv

fraud.^

In making the preliminary inveHtigationR More iiiNtittitinfi

pHK-eeiliriK-i the Holicitor't* duty in «i»ecial!y t(» ecnwider :

(I) Wliether there in any, anti what, right of netion :

{2) Wheiher it in affected liy any Stututn of LimitationH ;

(3) Whether any preliminary notice or demand is required ; and
(4) Wh(» are thi^ proper parties againitt whtmi the action iH to Iw

hroiight."

Palpahle negligence in any of these narticiijars, whether arising
from want of ucifuaintanee with law or from ttefective ap)>rehension
of the facts, constituten a cauwc of aiaion against the wdicitor ; for the
client is entitltil to have the benefit of hiH solicitor^ advico aixl

judgment in the conduct of the Huit ; and the solicitor in retjuired to

be H'asonaMy comiM-tent in its management.^
Where ditficult [KjintM of law arise, the solicitor in generally pro-

tected by counsel's opinion, though not as to the proper practical

prmtouiiingH to he taken." Even here, if anything croiw up on which
unubt can reasonably he entertained, he will not he held liahle ;

' nor

1 Mr, ». V S. MUt. -• Inn .\<HrH,[im'3\H'h.Hl2.
=* /..f.H17. 1 rA<(mfctM V. .1/h*.,*. :> U. B. N. M. ftll.

1 .MHri.hull, ('..(., tliuH f«|.nMii('M tin; AtniTiiari rule in Holkn v. I'arkrr. 7 Cnindi
(U. S.). 4.'i2: "AlthimKh an iitlorin-y nt lnw, merely rm Hinh, Iiah, Ntrirtly HiieiikinK.
no riKtil to iii)ik« u ('orii[iruitiiMi' ; y<-t ii (.'onrt would be diHinilineil to iliNlurl) on<'

whii'h WHH not mo iinri>ie<oniili|c in itNi'lf uh to bi- t-xi tiiim»l ii({iiiiiHt by h)1, Hnrl (o rrcnti'

III! iin)>rfSHion timt thv j lulgincnt of tin- uttonii-y tiiiH l>evn iiii|iuHtHl un, or not fairly

i-xiTuiHwl in thf CUM'. Hilt where the siurifiif i^ nm-li ns to Ictive it Hciiri'i'ly iioMnililr

tliitt, with Ii full knoHli-<lK<' of ovury i-ircumiitatiif, Hiith ii LOiiiiiroinino contd be fxirly

mu<lo. thert; can be no henitiition in HHyin^ that the coniiiromiMO bfinff iiiiiiiilhoriHi-i(.

an'l twinK tliorcfore in ititflf void, ought nut to bind the injurLtl )iitrty. Thouffh it may
UHHUine tliv furto of an awunl or of t^ judKiomt at laH, the injiire<[ iwrty, if hiw own
conduct haM lu-en iN-rftftly blameleHH, ought to W relieved ugainHt it.

fl PiilliiiK. Law reiatintj to Attorneymanl ed.). I7.'>-I71t.

' Uopkinmn V. Smith, I Bing. 13; ll'iriiij v. Mount. H Beav. 439, 454; Bahr
V. Loader, L. R. I« Eq. 49.

« H!i.i.'.r{v. Pr(/»trr, 2 WiU !(' P. ) Sil." ;
Suuisnrll v KI!U, \ Bin^' W7

V Laidler v. HUiuU , 3 B. ft C. 73tl ; Baikie v. C'A<iim^'*«, 3 Camp. 1 7.
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'-'tiiriHi-) III- limit liiivc

>!««
,V.*» raimt.i'77

«fJf diti^ IMrrif, *K 'ti. I). 4.-i1(, 411 1

vi-t if lii< Imv.i ..ir./i(«v.lniwii n ,-,i.,. un,| „l,i„i,„.,) „„ ,.v|,|i,ii „|,ii„ii„
"' "" ' ")'''•" '' 1'Mlti.vl ami iirl.iil »|rirllv williin \m ilir.'. limi..'

A Kohiiliir huH Ik'iiii lirlil |i,,l,|,. fi,r liluiulni ainl rni.l.iki'i lli ilmwiiiu
up an i.nl.T t.r rul<> ' t.ir n.'Kl<'i't tuilnlivr » iilnulin^ ;

'
fi,r lini.«i,i«„i,

artiiin III a iimrt wlmli lum no juimliiliim :
' or fnr kuIiik in a HiiiH'rinr

I'liiirj wlii'ii III! aliiMiM liuv.. liriiuKlit tlin ailiiin in a iimnty niiirl •'

Cur laymn tlw vi'mii' in tli.. wron^ inuiilv;" f,.r ailininint.'rinu
liiti'rr..)<uliiri.'ii (iir i>xiiininiilii»i in iliiiif, iinii.r tin i,l,| ( lianinrv jirui-.
tliv, of an ailviT».'wilni'«ii already I'xuniiiii'il, in 111.' Ill li.T will' iiin'ti'ailiif

iri.»H.int.Triiuali.ri.'K ;
' (iir ili-iilicyinx tin- lawful in»lriirli.in> i,f lli<.

liMit, tliuiiKli ui'tliiK in KIHI.1 faith, ami Imnrallv lliiiikinK to ailvamn
lliiM-lKMit « int.ire»l;» fnrniit».TinKtli«lafnr.iiKnl.ilUii.-.lon.nninliiiH
with thi. foriiialiti.<» (,f th.' fiiriMKn law u|>|>liralil.' ; • for n.-«l,.,tini, I"
UnhviT hrii'f« to rimiwi'l in tiini> fur Ihi' trial :

'" fur ni'iflirlinit to
furninh <i.iini..i| with inat.<riai>. a.h-,|uat.. for ilniliiiK with Ihv .a.,.,
failing whiih lii. M-thilr.iw tho monl :

" for not nnhiHrnainK th..
re<lui.lto willipiw.,,

:

I' for oniittinj! to [.rocurn tli.'ir atfrnlanr at th.'
trial ; '" for not atl.milin)? at tlm trial ;

'' nr liffore thf arliitrato,- in th..
yaiw of a ri'fi'n'liir

;

'• for iniarcailinK the datn ol a ti.n of trial • '•

fornot taking »t<ij)» to net u<ti(U> an irregular onlcr for iifgligiintiv
liiaking an vrroniioiii. >tat.'nii>iit to thi. Court. «o thi wrongful orili'V
i» pri^iiriKl

;

" for want of ililignno' in th.. jiriisi'iution of th.' ilw.r™ '»

for npgircting to coiniwl a rociMvor to jiuhh ai(iiunt» ; '" for nvgl.nt in

' *Vi»|i V. «««. 4 B. 4 A.I 124. In .iilMiiitiinu , ,.,„.
ii.'l.,l I^Hd lUt : .tW. .

«- V. H.iiiV,,. M u .1. l-:«. :ll':l . //,,(,«'Inn Hullu; II ll.„v. 272. i /,
* H'i//i'im« V. flitJiH. .1 A, ft K. 2IIH.

• U, V. /).>„». 3 K. A K. 744. The re,iort of Ihl. ,«„. i „ri,.,.,|. ,l„. ,„i„i „, ,|,„r,|i„rt ,i],|i,..riNK l«.»i m tlio n.iu- ..( Briuiiwell, B... .uiniiiin. uti ..ri ihc i.t^. ir .

H.1I wh..r.. lUi iLliiin wu. br,i,i«lii ii, ili„ l"al..lini- Ciiirt that i.iiil.l h«vi, l«..'n liniiiuht

'. J'?/"' 2"". * »• * A.I. 424 : l.iiti..'<.iii.wH. s, c. |HllJ,(l,J,.,,,,»i i

» tW V. I„j.«,j,|..ii. 2 H'.ill« ft M. (I'u.) |o:l.

ro.,;;„ti"i:;,Kr.i„".hiJw:""- "
""•"" "

'
*" " "• '"""'-' '» '—-'

'"
"".".I"- "''"'• *' '" "'-ffl'* " /•"".. 3 T.i.inl. 4«4. wlirri. i. i,i.« |,i,i|

."""'f.' "I"" W""" I'y the J..(...,il,i„l'. .l„„„,.y, ,„„ „, I, , ,„„ i..,,;,., I f

J..M. » L. U. N. ». 28», where a no* Inal wa» Kranle.l ..n Ih.' tiTniH ,if Ih.- alt.Zi.vliaym, thei.i,.t. irflho Ja, „„,„f hi. .,w„ |,„c-t,.l." „,her.i„, it wiMU- 1
«»?«""' '

'f Pritt V. tiaUen, 3 L. /. K. B. ({).S.)3il,

^ii^z^jru^^rj^is^'-iv^^^ """"> "i™--;^:^"-
»* Na/ih V. Swii*bHrn4!, 3 M. ft O. tl30.
'* Swanndl v. KllU. I Binjt. 347 : JMunlht, v. H^d,; (I .|„r. 133 The Boli.it.,r i-not annworuble for neRk-t ..f couasH : Lo,vry v. (Juilfr^rJ, :. VtP J34 'viuihiMiise uf cimnwl being in amulier Court Htid till-

Icfcndant. Hir J. Soarlt'tt said

;

Itiith ubHcnt the can© in

imdHttvN that hit* f.

irnteaa of the cauBe being struck out." A. to M..li,iior-s duty with r.-K.nl to st^ndina

(j7; eivirllv. taslernrountuiii Ry.r.i.,'fEx 344
18 ^ (mA V. Swi^^^urne, 3 M. ft G. 630.
'" /» 1-8 SprHCur, 3fl r<. J. rh. H4

1

" V. JoUand, 8 Vea. 72. where 1

tnliiinry

L- attorney iib«fri(. In arKuinj? for tin*
- «oHrl..tt said: - Iii th.- KingV B,.n('h if the attorney and coonwl an-cam IH loNt, and no new Ir.al will b« Krantvd ; but if iL- attorm^y Htay-.
« coun-el IS at the RolJs. or any other Court near. h« would U st-nt for.

17 Fmukl-iRdv.
> Ridlfu V. Tiul

1 Eldon, ough r

liy, 20 Beav. 44.
til illy diiiJing the
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WhtTp
xiilii-itor's

iifj[li(.'i'ncf

<'<'iultici-i« t

tlll-Olllvil'l

i.ufi'i!!'''/"*'' l"
","',"„'"'. P?»»'"S P"bli<'*tion;' for allowing

JuilKouMit to K„ l,y ,l,.faiilt;- for ilUihirghig a ilcfo.ulaiit froinn.»t«ly w,tl,o„t r™e,v,„g .satisfaction ;
» forLt' charging a pri»o

"

deffn,lant n. e.xccut,on
;
* for not duly entering up jSdgnicnt" and

Where the negligence alleged is that the plaintiff was convicted in

,. «
not bound to prove that the negligence was the e-:clusive reason

•

he ZT^h"
' '

,'k°
"^'^'^dante- negligence faryefy co»*„Wrf

to the result, they would be answerable for such damages as " mightbe thought just in all the circumstances."
**

The principl. implied is doubtful. So long as the convictionstand. It 1, conclusive that the man is rightly co^nvieted An a on

but thn th
"'* "'' " '^'

'^f^l^ "' '^"*y
™F"^-1 l-y Ws retainer

;

resniT"
conviction stands, having "largely contributed to theresult seenLs to involve an irrelevant consideration. A difficultv

woul.! also arise, assuming that the conviction is conclusive on the

1-72™ Th Tl*'"?" u"-
By hypothesis the result arrived at

IS right. The solictor has been guilty of a breach of contract ; but

, oMoT r
,''^"''8" Pyo'«'l'fe

f depriving the man-to adopt a common
«lloquialism-of -'a ruii for his money "

; and the damages wouldbe only nominal. Any client m so unhappy a position would be well

w,',',?l'l*M
"".',""' ""'°'"°' *""''' ""' "»'"' f<^ ">» I"" «o occasioned add, " It

* Ruand V. Palmer, 2 Wils. (C. P.) 323

n-covery of the ,ud«ra™t. nor that .uch a retainer doe, not by ,tJitmZ ,?tIL d, ^^

/<ii » (°h n -1^ ? S "'" '",''«"'«"' ''=>';?' For thi. he cites *Ladydc la pT"
r '.

. J-
^ '• 'oMowing iaierenee v. Uarrimn. StyU-,42(i Asto the .ccn.7,.( ,.ohclor's authority to bind hi» principal, Jarmaii y.^tf™ , u M * gT,?" j.'

, r,,.;..r t,!'"'-.'""
''° "the person employed by the trustee for his own ran ,io»c, , ,

,. o,^ hi
"'"«"""'/'" l-y "'« """t" personally. The trustee persona y,'"fall

.an'.o'i.tfor't'Se'colt?' "" '""""""J"' "- only person to Eion, th?;ol!d,'r

( V 'a I'ou"uT 'nf/hl'l'-f ?J-
;'*^

'
"»'''" *»' "' 0"n7eto„» V, Oct,, 5 Peter.(U. ».), JU, ll.(. In the United .states, an attorney at law is ent,t!..<l in ,.iVi„A*i

I'ucnrL'd',"""""- S'"'
°'" "r""™ "F-^'dlmtnt ?e ove el ,y hS, for ',':

lent, and to n,.oive the money due. and thus dischaVgo the eiecution Further tU,„ judgment debtor has a right to redeem the pro^rty sotd mZ the cxe^utio

rlo L'; cr'Ti,'"'""' ;' '""
j-jt^'"""' »' 'i-^ •"•ouit to the idgmentsr

mdireetly to discharge the lien on the land "
: per Story. J., frurin v SL H Pet

.

iy;::^'ou't°a.^r';/iSst;''aLfS'"' " """ '»'•
•'™ '' "•«'«'-«-"—'y

' a^lm V. Jaj,. 7 Bing. 413. As to solicitor's lial.iliiy ,„ „.y„„,y J^.^-riLinB

tits. '
'" "" '""° " *"t of summons. ;„,He ,»„L „/ aSSo^, 5 5'lm™

. • i/olc* y. itu,;,, 2 F. i F., iier I'ulloek, f.U.. 48i.
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™rry it „„ toV^to minSn """.i* V^'" ^''""t *«».' 1» i, bound to -lyr

"f reasonable notice i,,^tes a vo^h.^-^'l"' 'r
''""'•' '^'^ «^™l^

"ot excuse him •
'""'<""'"y' otherwise the absence of funds would

l^^^J^d^^rs^St^j^i^LsSS^^^^

pleadings, if drara by a^.S '

Vno.
f"

'J
^.•"'"bers

;
• „„, f„r .oli...,,,r„„t

for the absence of couilutThetria-=n„?K
''""''''' ^P""™

'
" "°'

triairn'^'for-omMn/rrovelo'Ta'''"^^T'T "' »""-' "' '"^
<lo so , » nor for refusS» W„^? i^ 7 tf's'T'tho"* instructions to

is merely des "nedC de ay "Torlor?* ' -'^^'i'?- «« do what

.n akment bai ttpe^T^d tTui-l'ht^^TL^^^^^^^^^

'""
''SS"f ?r'i'™'«;r„""'^p""~°«"«»^^^^

'''
'°

'"""'

'^..'Mfcn^'V ,"-5?
^"- '»

^

'^'^-''* - -"-A"*, 2 CV. * J. «. , «w,. .

,
," >^"' S,KaVp1,t ^-Ti Chi,., G ' ,r >• '"""" ^ " * ^. «"•

' "«»"»v. SJ.pfry. 23 Sol. Jour. 388.

—-— . ,. ^„„„. J D. a u 73K.

> 1»<''™«v.//«»*y.26I,..(.E.t.323.

•lice, ho hre«k»hi»<iat'h,«tld
ii j-.'/Vr' '?;.p';,"'"'""'"™"n"p<"iiii'o(

VOL ' '" ""* •
'" •« P'iU9 V. Sparrnw, tt (\ & p 740

2o
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Solicitor

hiuulitigui

|miH.TK

II. Xucli-

Kcrico ill

niiittcrMnot

in liti}:iiti')it.

(I) Wmlin-s

iJlltl^rof

Hutii'ilorwith

fufcrcnee to
itbtitraut.

he accepts a» a correct exposition of the law a decision of a competent
court, even though in fact such decision is erroneous.*

In the case of a solicitor, acting merely as the officer of the Tourt,
handing over papers which may be afterwards acted upon, with no
more active intervention than that of a postman wlio conveys a letter,

he is not liahle if a warrant he may so hand over proves batl.^ If,

however, he deliberately directs the execution of a warrant, he thereby
takes on himself the chance of all had consecjuences.^

II. Negligence in matters not in litigation.

(1) In the course of business between vendors r.nd purchasers.

The solicitor should inquire whether a thing proposed to be sold
may legally be the subject of bargain and 8alc, that is. whether the
ijargain is not afTected by fraud or immorality, or with reganl to
matters against public policy. < He is to HMcerlain wiicthcr the parties

to the proposed contract have contractual capacity ;
^ and must take

care that his client does not enter into any covenant or stipulation that
may expose him to a greater degree of responsibility than is ordinarily

attached to the business in hand, or at least does not do so till the
consequences have been explained to him ;

* and he nmst not volun-
tarily and unnecessarily divulge defect.s in his client's title.' On the
other hand, a solicitor is liable if he allows his client to take a bare
possessory title ^ without calling his attention to the fact.

It is the duty of the vendor's solicitor to deliver a sufficient abstract

of iitle where the necessary investigations arc not made in the course
of the negotiations ; and of the purchaser's solicitor not merely to sec

that what is abstracted, is correctly stated, but also that all that is

material is stated.® Thus, a solicitor ought not to content himself
with a particular extract of a will furnished by his client, unless some-
thing passes between him and his client which shows that it is un-
necessary to consult the original.'" There are expressions that would
support the narrower duty in an early case ;

** they are, however,
merely obiter dicta, negativing an alleged duty on the part of a pur-

409.

.VomA v. Whilmorc, 21 Wall. (U. S.) 178; Blai> : Assets Co.. [1806J A. C.

Pease V. Chaylor, 3 B. &. S. 043,a CarraU v. Morky, I Q. B. 18, commented on in

cited Mayor of London v. Cox, L. B. 2 H. L. 23!f, 2B3.
3 Often V. Elgic, .'i Q. B. IH» : see Law Mag. (\. S.) vol. iii. (1845) 339. The right

of lirn on law papers iHtreatfd, Bell, Comni, (7th ed.) vol. ii. 107-109.
4 E.g., oA in Forcit v. Johnes, 4 Esp. (N. P.) 97 ; Hiighejt v. Done, 1 Q. B. 294 ;

Ormmf.v. Wrongkton, 11 Ex. I4rt.

s Pulling, Attorneva, 229. citing Co. Litt. 172 a.

fl Slannardv. UUithorne. lOBing. 491.
' Taylor v. BlacOotp, 3 Bing. N. C. 235 : Barber v. Slom, 50 L. J. C. P. 297. <'p.

|RT Keliy, C.B., Hardy v. Veasey. L. R. 3 En. III. Cora. Dig. Action upon the Cum
forii Derpipt(A fl.).

X Alien V. Clark, 7 L. T. (\. S.) 781 ; Bro,)k» v. Day. 2 Dick. (Ch.) r.72 ; Arti'.l

V, Biseoe, 1 V'oh. Sen. 95. In Potln v. Diillon, 8 Bchv. 4'.)3. a solicitor w.is niacK; In

bciir t ho exppnse of drawing a conveyance where the title-deeds were out of the vendor'^
pofsession to his knowledge ; and in eonnequenee of which the sale went off. In Bi'/

V Marsh, [1903] 1 Ch. 528, a solicitor investigated title, and prepared conveyance f.n

land to part of which the solicitor had previously acquired an adverse title, and tin

which portion of a greenhouse was built ; but at the time both solicitor and client wen-
ignoritnt that any portion of the solicitor's prcmiwi-s was included in the property
which the client afterwards purchased. The Court of Appeal, reversing Buckley, .1

.

held that defendants were not estopped by the conduct of their testator from settinj

up against the plaintiff their testator s title by adverse posMession.
B Sugden, Vendors 4 Purchasers (14th ed.). 411, citing Kennedy v. Qreen, 3 Mv.

Sl K. 099 ; iWu/wny v. Dnmrni, 30 L. R. Ir. Cyd-i.

in WiUon V. Tucker. 3 Stark. (N. P. ) 154 ; Be Ktcping and Oloag, 58 L. T. 079.
>i (1827), Bryant v. Bif^k, 4 Huas. 1,
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""" "' """ "P'"""'-

the past rent. If. however tl,. ,l'
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', and 8ciycd in tho matter, and suppiis" tlmt liy reason nt ttio

excoedinR nesligcnrc of tho solicitor employed by the plaintiff in the

action, a docrt of settlement should be settled and passed in a form

which omitted some of the provisions which tho conveyancing counsel

had recommended should bo insertud in it, is it to be said that the

solicitor is relieved from responsibility ? I do not think so. There

arc many ca.ses in which a solicitor would not be relieved from respon-

sibility, although the deed was formally settled in Court, If tho deed

liappened to be in a w»-ong form owing to his negligence." '

1(2) In the course of business between landlord and tenant.

The intervention of a solicitor is most often required in this cu.,e

in the preparation of leases, a duty not infrenuently complicated by

the existence of settlements or special conditions. The lease and

counterp rt are usually prepared by the solicitor of the lessor on

behalf of both parties. The costs of surveyor's charges and counsel's

fees for advising on title will not be allowed as part of the costs of tho

lease.' Leases should contain all the proper and usual covenants

applicable to the subject-matter demised, the custom of the country

and the most usual and probable contingencies.''

" Usual covenants,'' says Jessel, M.R.,* " may vary in different

generations. Tho law declares what are usual covenants according to

the then knowledge of mankind "
; and these, whether the agree-

ment in terms stipulates for them or not, should be inserted.' Though

the way in which the case came before the Coiirt left Jessel, M.R., to

decide what were usual covenants, in an action for negligence the

matter would have to be left to the jury on the question of what is

reasonable and competent skill ; and the jury would have to decide,

but under the direction of tho judge.

(3) In tho course of negotiating between lenders and borrowers.

The duty of a solicitu.- in the case of negotiating a loan may fall

under any one of the three following classes :

(a) He may receive a certain sum of money to invest in a particular

security.
.

In this case all he does is t?ie legal business. He receives the

money, and has to see that the deeds are executed in proper time, and

that the money is handed over to the borrower. He has no duty to

inquire into the borrower's responsibility, nor into the sufiicieny of

the security • arising from the property being unencumbered or tin:

borrower being insolvent.'

. \b to tho vendor's duty to the purchaser in regard to deterioration of tlic

property, see P4iai!)»».Si(i«.l«r,L.B. 8 Ch. 173; Cto'' " ° r,o„,,»r. n ..-.,;

s ioci V. Fiirzf, 10 C. B. N. S., per Erie, CI.. 119.

. 173 ; Clarke v. Ramitz, [1891] 2 Q. B. 4uii.

J Pulling, Attornep (3rd ed.), 234.

llarmu: y. Iiaaa and Son, [1891] 1 Q. B. 417, there was
Slannard v. Vl'ithomr.. 10 Bing. 491. iti

^. _. 117, there was ,,.OTiaion in k lease that til-

lessees should not grant an undir'lejse without the lessor's consent in writing beiii j

obtained. Tho lessees underlet part of the premises without asking for the lessor ^

consent Tho nnderleaae was prepared by the solicitor, who omitted to look at th^'

head-lease, and forgot that it contained the covenant, not to underlease withom

consent. It was held by the Court of Appeal that the negligence was not a mistak

so as to make applicable tho plea of equity, and that the Court would not relieve Irorii

'•"ff™" Aire V. H'ickcni, 7 Ch. D. 561 i /« re Lander and BodUy't Canlrael. [ I8!)2|

3Ch.41. Cp.^amav. Coiic*ni<.»,29Ch. D.212. ,„.„.„„
s Churekr. Brown. 15 Vc.. 264 ; Proper! V. Parter, 3 My. 4 K. 280

« 2 Ohitty, Pleading, 281, n. i Orern v. Dixon, 1 Jur. 137 i HoweU v. Young.

'
^i*zSS V. HoicorJ. 4 B (k C. 345. Op. Kinjv. WMm. ( 1 600) Free. Ch. 10. The

marginal note is: "A scrivener who was employed to examine into a title lailr, in li.o
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H handwl over, and a sufficient seeurity given for it. H.' is not liablewhere the matter does not require tie exercise of pro einal killand the reason, for taking any step arc snhmiltcd t , the -Z «,

Thetce?"*"',"
""* '"-^ """', '•'"''''' >>« "^'X' "> '""» »•> -pin on upon

not in Sl"^;^':! ^TJ"' '¥ P^P™" "' S™"™' investment"^! es

a snl'ite anTiritt"'"'"'""
°' """'" "'«' ~'"' '"^ '""' •-«'-"'

Hon^tf,:^'Si;,^:;^t;ti;::cS^?^^^^^

when h,s resp„„,il,ility is increased, as is well shown n a Ct h ^ 'i
For an agent " says Lord President Robertson,' " to brinBan nvestment under the notice of a client is of course to a cer afn «t™t arecommendafon-that is to say, it is the expression of he olL^rtat the mvestment is worthy of consideration. If beshlcT hu"

t ttm'geZ'birffT- "* ""'""' '"'Pr-'^ " favourable opinion ,.

hi I 7
'"'"'''''' 'f.'" op"!-"" was either not honest orgiv^n when

a 1 uTtSen'ltt
'"''""'•«""«''«'!-« him to give an'o li™ a

, nn
,"'*!'«" '* '^ necessary to bear in mind that all this has to beonsidcred in relation to the client in question, and to he kind ofinvestment he is known to desire." " In order," says JotaVZL'

it apZ';ri:Z7 h""""'^'-'
^''"'' -^-'»t-- as the pt: t,^appears to me that the pursuer must establish three points He

Tt.' * ""*• *"'/''' ^Sent in the transaction underfo, k ?o actnot as a conveyancer, but as a valuator and adviser as to thetuffic encv

L/„f ."^ • '''f"'''™f'''8"™gt''ea'l™e; and third that

TS:T" *''™" ^^ *'"' ''«^^'™ ""' i" *'»''* t™" information "

(y) He may receive money to invest, and be empowered to act ex (•
1 l)„iv

,

TniliTcJ:'X'"" f-r? *" *'' ^''^°' "' « *''' 'lient is abroad ; '^''"^'l^-
In this case the solicitor has not mere y to provide the securities •"""l'"-o

.u conduct the legal business with refere/ce to'^therttlenltTt le
"""'"""'

'rttf.-l^l'i;

llortKi.ir.l

I cliapmaHv. Chnpman. I,. R. 9 Eq. 270,. 290
' Mart V. i£»,M (1809). Ir. R. 4 Eel. 219

.*..J;.'lfZ,:;4%.'D":,y,' '"' '*' "" "- ™« •' - i'"P-I«r i„vc»„„o„„

i,.n,i.^,i .„ .!.„ ..- .. . . ^.' "-""ivtsi. it w^s not « specitji- invHHtment, it wnn

(or the

.rtiimd

purpoae of in vestment

I>oitit nf vit-w thf (

not riKht for the trustee to hand over the
* i* mtrlliniblt: enough

money to the Nolicil

ipon
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terms tlicuf lunn ; hu uIhu urulttrtiikc- tlie rt^potisihility to \m rtient

of aecinft thai they are goml so'urities, on whit-h money may be safely

invested.* He heroim's lirtl>le for the negh't't of any precaution which

a prudent man of mmnetent ftkiil woulil have taken—as for omitting

to in({uiru if tlie proponing borrower has been bankrupt, or if any otlier

r-ircunwtance of the ease renders the weeurity ineligible.* In no case

dries it appear that he han to cautinn his cHcnt against improbable

contingencies of bias ; '' and the taking a mortgage without a power of

saK> has in an old case been held a precaution against so improbable

a <:ontingeney of loss, that default in taking it should not affect a

Roli(titor with liability for negligence.*

Utnirw It has been contended " that to receive money to lay out on mort-
nri.tnlii/. gjjpo f,,,. ,,ii«ntM is not within the ordinary duty of a solicitor.

liord Lyndhurst overruled this contention. " for the duty of laying out

the money was in the ordinary course of the business of the firm ; and
they had undertaken it |to lay out moneyl ; and in that case I agree

with what is laid down by the Master of the Kolls in Sadler v. Lee*

that all the partners become liable for the several acts ol each " ; ' and
thus where a fraud was per()etrated by the solicitor's partner, the

stA'ihifuv. solicitor would himself be liable to make restitution.* In*S(. i4uAi/n

Swirl. V. Smart,^ Malins, V.C, lays down that, though the ordinary course

'f bu'*iness might not warrant any particular transaction, still a

liability upon it would arise, binding all the members, so soon as it is

shown that any duty has in fact been undertaken by the firm, quite

apart from the question whether the duty is within the ordinary course

of a soliiiitor's business ; for thereby ail ami each oi the partners

becomes liable for anv miscarriage in the discharge of that duty.

Comment. It uuiy be remarked that a liability of this sort iloes not strictly

arise out of the partnership relation ; but is rather a consequence

of an estoppel tc deny that the particular business undertaken is firm

business, because the members of the firm have chosen to conduct

themselves on the assumption that it is. Si. Auhyn v. Smart is a

decision rather illu'itrating the class of facts the presence of which will

ailect an innocent partner with liability for transactions not normally

within the scope of the partnership, than the indication of a principle

that a partner may constructively be bound for acts of his partner

outside the ordinary course of business and carried on independently

of him.'«

1 Aw/-« V. Ha/so«,3»C'h. 1). 17S.

a Ctxtpcr V. Stephenson, 21 1-. J. Q. B. 292 ; Smith v. Porocic, 23 L. J. Ch. r»4r>.

•1 Hrumhridf/f. v. Maamy, 28 L. J. Ex. m.
* ItaUry v. Abraham, 14 L. T. (<*. S.) 2IU; Davidson, (\mveyanpiiig (4th cii.).

vol. ii. |«irt ii. S5.

s /tf«i"rv.i*r«m7fy.5Haro,r)42; 2Ph.:f>4. « «Boav.330.
7 See Dundonald v. Musternian, L. B. 7 Eq. 5l>4, 515, wliere Jumos, V.U., consider.''

and csplHinit the oxprc^^xions of Turner, L.J,, in Vinrif v. Chaplain, 2 Ve (i. & J. 4(>S.

I.^rd CAmpbcirH remark)* in Harmnn v. Johnt^un. 2 E. & B. (Vl, distinguish hctwi-fri

the buitineHK of an attorney and a Bcii%-ene; while admitting that " attorneys frequently

do act as scriveners in the full nenae of the term "
; and during the fifty yearn sinee LonI

rampbell'H dictum this frequency has prob.ibly grown into a custom judicially to he

noticed. As to the business of a scrivener, see Kx parte M/iJkin. 1 Bose. 406; 2 Kosc,

27 ; Ailama v. Malkin, 3 Camp. 534 ; WiUctnion v. Candlish, 5 Ex. 91, 95 ; Vin. Abr.

Scrivener.
H SfffUer V. Lee, 6 Bcav. 324. 330. disting'. ishing Marsh v. Keuling, 8 Bli. (H. L.)

iWl. and approved Moore v. Kni<iht, [IS'H i Ch. r)47 ; Partnership Act, 181W (.".:(

& .14 Vjet. c. 3W). *

' L.R.r»Eq. 187; L. R. 3 Ch. ft4C.

1^ Thin appears n clearly in the report of the niM^al, L. R.3Ch.a4(l.
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A solicitiT's liiiliility in this ri'lnliun is tl.at of any otlu-r U((Biit
siimliirly cnipl.iycd

;
' nltlioiich <lic iirciiiii»»iini« ni liia mnplovnient

may affm-t liini with all tli.> liubility uf u triwtcu." As if' ho U
engaged in any nmtter wherein his i>wn |ier»orml interp«l9 are «ii in-
volved that the right inference fr.)in the faitit iif the transaction
i« that he is acting, not u» noli.iior or agent alone, but as one who,
being a solicitor, is taking advantage of his position to aicjuire a
benefit for liimself, though his doing so may hazaril the trust, then the
character of trustee will he inipute<l to Idtn.' iSliort of this a solicitor
18 not ccinstituted a trustee i/e mil liirl. even thougli he act in trust
matters in an unfortunate way.*

The solicitor for the lender not iiifre((uently also acts for the M.^li. in.r

borrower. Where this is tile case a duty of great delicacy is cast upon '.'"'"j '";

the solicitor. The double relation may be constituted not merely by Vr»l'l,''.r'",'u'.r

actual retainer, but by inference froiii conduct. In this latter case
the decision is for a j ury. Yet whatever the means of constituting the
relation—whether by actual agreement or by implication—when it

is constituted the agent is responsible to either of the parties who
may suffer from his negligence in preparing the security,"

Where the solicitor acts for the borrower his duty is the converse of
that where he acts for the lender.

(4) In Partnership matters. (4) p.irtn.T-

Iii drawing up partnership deeds and advising on matters arising »l''l' """',-.

out of partnership transactions, the same duty is owing as in matters
we have before discussed at large.

(5) In niatters affecting the relation of Principal and Surety. ('O Primiiml
In addition to the duties before set out. the solicitor must see that '""' ^""'y-

the contract of guarantee or indemnity is in writing,* and if not under
seal is for a lawful consideration.'

(fi) In arrangements between Debtor and Creditor. lii) Dciiior

These may be either under ordinary retainers, when the principles
"«! <-'n'iUior.

regulating work done under retainer apply ; or under arrangements
between debtors and the general body of their creditors, when the
provisions of the Bankruptcy Act define what are the duties of solicitors."

(7) In niatters Matrimonial and Testamentary. (7) .\IiUit«

Shortly, it may be said »liat the e.vtrenic confidence bestowed in
>l»iri'i">ni''l

these niatters imposes a greater obligation of care and circumspection n?i'„t ,rj"'
on the solicitor, though there seems no difference of principle involved
from those relations we have already considered.

In the course of any or all of these relations the solicitor may have i.'ij.-t.>.l.v .>(

the custody of his client's deeds. Since he is bound by his position .liiiu'^clc-.l-.

in relation to his ilient " to use ordinary care that it "(any deed of
his client's) "should be forthcoming when wanted," he is prima
laeie liable if he fail in this. The matter, however, is not peculiar to

:
; llmjii. V. Hkuda. » Q. H. Hi.

rr,if,jv. Wiilmi,. HBny.il-

' IhjmUiiMia V. lla'.d'Uh: IVlSc F. 7li

3 liarlndi v. Howard, 4 R. & t'. :U.'i

;

a Fylir V. Fi/!tr, 3 Bcav. .^^II.

4 .Vtirav. Hrmnir.llHWi} I Ch. I!l!l.

,„ ", ^"^ " *"""'"" 2 »'il». * .Sl,»w. (H. L. Sc.) ail! ; Rukrlim v. Flrminq. 4 Mnr,|
(H.I,.So.)m7. " 211C«r.II.f,3,«.4; ll)t20Virt,cin,.,;l

' (loodmtin v, C'A«a<'. 1 B. i .AM. 2!»7.

" 4(i t 47 Vi,t. c 52. 1 a Liiddf. Truilec V. Ptnrd. 33 Cli. D. 300. it is laid il.iwTi
that the obliEntions on » solicitor draling with hi- client extend to the rii.-.eof a

dt'iomg between a solitilor and the trustee in baiikrupi.-y of his client." For the law
where u former confidential legal adviser bought upcharge.s on his former ennilover's
cslale. see CarUr v. Piilmrr, « I'j. * F.. ]».r Lord Collenham, 7n,>
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Ho'icitor

inukinK
I'lifnt'it will

iilhlHiiwu

fHVDlir.

the rclntion of niiliritor ond client, and may l>e rotcrrcil to ita proper
head of the general law of hailmenta.*

If u Mciliritor, or indeed if any {wrson, preparer a will containing a
legaiy to liiriisclf, the law looks on it an a «u»picic>iiii rircuiiwtanco,
of more or li ai weight according to the facta of each particular cane,
and u» demanding the vigilant care of the Court to irnestigate and
calling upon it nut to grant prohate without full satisfartion that the
inatrument did cxpreaa the real intcntiona of the ileceaned.'

Lord c»itii«'H " An attorney. ' saya Lord Cairns," "
ia not aflected by the absolute

ih""."™'
JiaKbility to |>ureha8o which attaches to a trustee. Hut for manifest
reaamis. if he becomes the buyer of his client's projierty, he does so at
his peril. He must be prepared to show that Iin has acted with the
eonipletest faithfulness and fairness ; that hie advice has been free
from all taint of self-interest, that he has not misrepreauntcd any-
thing, r)r cniwe.nled anything, that he has given an adecpiate price,
and that his ilient has had the advantage of the best professional
assistiini B wliiih, if he had been engaged in a transaction with a third
party, bo lould possibly have aflorded. And although all these
londitions have been fulfilled, though there has been the fullest in-
formation, the most disinterested counsel and the fairest price, if the
purchase be made covertly in the name of another, without lom-
munication of the fact to the vendor, the law condemns and invalidates
it utterly. There must be uberrima fidea between the attorney and the
client, and no conflict of duty and interest can be allowed to exist." *

Properly ,,t Pro))erty of a client held by a solicitor as trustee does not vest in the

Solicitor
solicitor's trustee in bankruptcy,' and is not within the reputed owner,
ship clau.se.' A solicitor must not mix it with his own property, though
in any case it can be followed by the client so long as it can be traced.'
Moreover, it appears settled that where a solicitor has had money from
bis client for the purpose of investing on a mortgage of specified pro-
jierty, and has taken the security in his own name, he will be held to be
a tru.st(!c of the sei^rity for his client to the extent of the sum received
from him oven though the solicitor may have made a deposit of the
title-deeds with his banker or other person ;

" and the client is not guilty
of negligeni e in omitting to get his title-deeds from bis solicitor who
afterwards is found to have dealt with them on his own account."

Bill, of mio ' - With regard to bills of sale, the duties of solicitors are proscribed bv
the Bills of Sale Actfl.'"

'

It has been laid down " that a solicitor, who stated in the attestation

..,
,'.
""" "• ''«''»"• "• B. N. f "4 I Wflmul T. Eltinglon. 2 L. J. IN « 1 K B 10.1 •

K'""r,. "-X'.""!- '',", " "• ''• ^- ''»". '«> " "«?• Wl,er« .. ...Ikitor di.p,„i,.'
deeds without lii» client a knowledge a» .eourity fop;oi udvuace to the elient, ho iallable
for iiivins ;»,»/»,J them. ™d rau»l deliver ll.eiii i,,, in x roa,on»l.l.- rondition for i.»e :

H. W. Kij. I o. V. Sharp. 10 ti. 4r,l ; the imiier. of the client iinijt lie delivered im> but
notlelter«writleiibytheelienttoth«.olleitop: y« rr TJom/ioii, 20 Bin.v iMO

a HilTTy V. ti^llin, 2 Moo. P. G. 0. 4H0 ; ValUm V. Andrew, f. R 7 II L 448
"

£'i'^'';?" " '*''"'• ' -^PP- ''''" *'*• * See .d«o iiei BIni khurn, 3.,U. «t 271)
r, 411 ft 47 Viet. e. 52, 8. 44, flub-H. 1. ,i Sub a 2 liil 1

' /Jirtwin V. .Vtirmy. 31 Sol. Jour. 493.
' '

> Har^am , ShmlcUt, 19 Ch U 207i e,). what i» said by Lord Homhell,
Toj/or V. *».,c;(, [1892] A. f. 2.M ; /» re «irA«r»/», 45 Ch. U. nan

c„.,"[™i] 2 STa's*Sr
* '''° • '' *'"' "• "'- • ''"»'°' ' '""''"" ""' ''"•'"'y ''"»'•«»

„,iM!',*f ^'rif'?''?- '?• ti**'Viet.e.43. As to m.dv.rlenee in renewing
reKist'-iiti(inof,il,dlofHjde./»rf /'arTOna,A'a;partefMf*ep,[18lt3]2Q B l'»2" hi piirtt Xiiliafud if«rco»nfe Bant, In re Hayna. IB Ch. D.. per .Tames L J
52. As tuh!!wfhisdijt.vr.hniiM i*eTrfirf„t '

" - -r
.

•

a H. 1)70

• n 1' ui veil I iOlIJJ ^ V *». 1^2,

; HayntK If. Ch. D.. per .Tamc-M, I.

3i;f iicr Hiinncn, .T,, Mi,f,iU v, .t/or,
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t'oimtry.

claiue to n hill ,,t »„l.^ tluit hi^ hail uxphiincl this fflcct ot the hill tu tire
groiitor when he hud not done no, was liable both tu «n action by his
client anil also to iii'nul pnx'ccilinKs.

Where a soli.itor took a iharxe (roui ii company (or his iiisti, which
charge was not rcuisterc.l. the Court of Ap|M-al affirtncil the Master
ol the Kolls in hohling that tho solicitor could not take advantage
of the charge, as it was his duty to see that the register was properly

The nersimal liability nf a soli.itor to tliir.1 iwrsons is suinmarised P..r,„„,l
by Lord Abingcr, t.ll. :

' " The attorney is known merely as the ''»'»l".>'i

agent-the attorney of the principal, and is directed by the principal
"""' I""

himself. The agent, acting for ami on the part of tho principal
does not bind himself, unless he oilers to do so by express words he
does not make himself liable (or anything, unless it is (or ti,„s,.
charges which he is himself bound to pay, ami for which he makes
a charge. *

Further, the general rule is, that there is n., pri- itv between the ,\«.-..ii„i,
agent in town and the client in the co ntry ; the formed cannot main- ""I ' li""
tain an crtion against the latter (or hU (ocs, nor the latter against the

'

former (or negligence. Something there(ore is necessary beycmd the
mere relation of the parties to each other to make the agent in town
liable to the chent.* The town agent has been indeed held liable (o
account to the country client for money he had received ;

" but there
the money was received in the course of the suit from the opposite
party; and since it could not be said that the agent received it to the
use of the country attorney, and as clearly it was not received on the
•gent 8 own account, of necessity it was treated as held to the use of tho
client.'

A solicitor can be allowed to do no act in the ab.sence of his client, s„li,.it„r m .vana without his consent, by which ho may derive an advantage at the ""'•l>riv.-..„
expense of his dient ;

' and though no doubt a principal may ratify or
"'I"""""'

'",
adopt the act of his agent-for it is to the rules governing the relation- ri"'."!!.!""";
ship between principal and agent that tho detirmination of this point "Him, li,.„i-.

is to be referred—in purchasing that which such agent has been em-
'>"»'"'"

ployed to sell, or in taking to himself any other advantage from .'ro-
lierty he has to deal with

;
yet " before the principal can properly bo

said to have ratified or adopted the act of his agent or waived his right
of complaint in respect of such acts, it should be shown that he has had
ull knowledge of its nature and cireumstances, in other words that

lie has had presented to his mind proper materials upon which to
c.iercise his p.iwer of election, and it by no means follows 1 hat because

"
he does not repudiate the whole transac-tion after it has been com-

pleted, he has lost a right actually vested in him to the profits .lerivcd
l>y his agent from It. "

' C'eii* V. ftrtr. 6 Q. B. 0.10, 1135.
• '™ ""<:". i.. n, J p.,,. ,11. j

• Moody V. Spenrcr, 2 Dow. & Ry. c

.-«.' '''ll1o«^i^l^!^tf'''""f''! '"."J't"-
'"''""» '• '-'»<'«™«»J. [I8!)l

I
I Ch. I).

su«;,..,^4:iri,:rr2"c;!;ri7it;v;."foTn'^"r«'"™'"'
"'" ""

!|*""?
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ItARKHTKKM.

'I'll!' iluty "f " liiirriMttT tn Imn rlicrit iimy convcnit'ntly he notiicil in
tliiH [iliidi. niifl in niiitipction with the iliitii-M (if Mnlicitnr*

Imrristcr \h m>r, like it w>liritnr, an uffiifr of the < otirt.

Tim n-liitiun lirtwi'm ImrriMtcr him) client in Kngtanil in un iniilutitpn

•f tlipprm ti<t'fnllnwi><liit UuriH'.' K(irai-Mnt«iiU>ru))lu |H>ri<Hlfir Kimuin
liiMtnry the iniidiirt nf Hiiittt was iimnnjMiliwil hy tho |iatri(-itinr>, whns.-
Mcrvici'.H wi'H' at firnt u!tn)(»'tlu'r i/nilnitoun, or rutlitT witl' n-qnitifl cr-
vlusinftf hy poiitici*! Hii|>|H)rt. Tho putron is di'HcrilH'il an walking in

the forum for X\iv ronvpnience of Muitors, who aildrcMAi'd hint with //«(/

nimuhrr, quare an pxiatime» ; id jun e«t nevne : ami on Rt'ttinjE tlif

rp|)ly, nmrnilf; put tho vam\ ami were annwercd in the forniulu. Sfrnhdmu
en (fU(F profHrnnntur, i:rislimo, /tlwet, pulo.

Wht-n thiM'onnertinii hetwt't'n client ami jmtron rcHseii, ami thi-

patron had net longer a claim on the services of tho cliont, tho practic.-

urow' of hrin^ing an honorarium in lieu of a payment by support and
services. Throughout tho whole growth of the civil law, ^«m tlic

foundation of Rome to tho time of the Dinest of Justinian, not onlv
was the advo<*ati' alwnvH under legal incapacity to make a contract
for his renmneration, but also, throughout a part of that time, he wa-*

prohibited from receiving any gain for his services."

Though the advocate received no money for his assistance in the
earliest timcH. yet in a later stage of the history of the city such extravji-
gant sums were given him that they occasioned the enacting of the

» F(i iiti liistDriiiil nki'ti-li i»f tin- oftiiw and fmii-tioiH of ihc ii<lv.M',ief. Ht-c Por».ylli.
Hortt,!- iiH. )t4, Stiiith. IJictioiiury of (Jnt-k iiiul Uoiimri .Aiilii|iiitii-H (IJnl t-d.). fin-..
" Adiyxiili " «nd " J ttrimrniuiUti." Colquhoim, RomHti Civil Law, §f 4It», {H)0. 20ti!i

22U9. DuiiiHt. I'libli.' I4.1W, Kk. 2. tit. ll, mt. 2, trviit- of the Uiitipx uf atlvwatt-*. r>>

art. fi (Strah/inN i-d.
) tlnTr in ii>'(>{iioiiM ittHtini) itf uiithMritici for tli« iiroiiortition Dm

advocate!* " Hlmidd eiiihnut* their fimrtionn iiihjii other views than (hat «f gain." Tlic
ridhtH and dulien of an advix-ate of the Frenth liar are treate*!, JoneK. HiHtory (if th.'

French Bar. 177. There ix a note to Ihtrne Tuple's cumc, 20 How. Ht. Tr. (W7, on tlir
i>owerM of (he hmit of Court to call to the hivr, and alto the jinwii'dinjin of ih.-
beneherH of the Inner Temple on TiMike'.t flaim tti n rail to the, l>iir hy that Mwieiv,
The KToiiiid of hiH rejection wjin that he was in jirieiit'" imlerw. Sec further, I^ettiv-
tiur la l^ofeMMion d'Avix-at, jmr (^miiH ; ProfcMwion d'Avmat. pur Uupiii j and KiHloii.'
du Barreuii de I'arM depiiip. son Ori^ine jiiK.pra lH3l), par (iaiidry ; Savijmy. HiHl.-iv
of tho Roman Liw duriii(i the Middle .Akcm (CflthcHrt'B traiwIatiDn), c. «, Ntate .if l,:iu

Education diiriiiK the Karly Part of the Middle Akch,
> Per Krie. CJ.. K.Hntdy v. Br.iuu, 1:1 V.. B. N. S. (177, 7:i2. The tone of R.^mmi

xi'iitinicnt nmy be illiiHtrated by a quotation frooi Ovid, Aniore^t, Bk. 1, KleKJa \.

;

Ad piullum. Ill- pronmorc prmmiri fioiefU ; he regards tJ.o accepting money for advi« i^ v
ai a like biiNeneix :

Turpc, rtos empla miMirnn difittdrre Uufjun ;

Quod facial magna^, turpr, tribuniU optt.

An tl phUmophi pruitsmrum numprn nint f Ei mih putrm ; non. quia wm riliiji>,^n

Til rat; ard quia hnr. jtritnum profiUri toa oportet, merctnariain optmrn aprrti-n:
I'roinde ne. juria quidrm fivUia pro/rasorihiu jaa dirent ; rat quidnn Tf« aawtia»iH-i
ririlia aapifulia ; aed qair jtreliu Hummario non ail rwalimnnda nee dehuntatanda, dum
in judicio honor pelilurqui in inyreaau aacranunfi rffrrri d<huif. Qu^damtnimlnitoi-i
honrate neeipianlur inhonratc tamm petunliir : D. Rtt. IS. |. ff, 4, .1. Among the (ire lis

the name feeling was very strong, Xenoph. Memor. 1, U, 13. Plato thought it un-
worthy of a virtuouM man to accept a salaiy for the dineharge of any pui»Iie diiiv.
Repub. i. 347. Sec, too, Gorgias. 347. RophiBtCB, 223. 224. 22,^. 22(1. 231 : Nyinp. 1^*.
185 ; Theiet. Hl.-S, Tho references to Plato are to StallbHum'n edition. Tho hiitlorv -f
tho honorarium is given by M. Grellet-Dumaieau in hin work Lo Barreau Romain."n7.
i>os ilonor.iires J ai-o by ForsyUi, Hiii'lt>tit.iu», e. 9, The Honorarium. Dante s.iv-

that n lawyer, like a physician and mo«t of the roligiouM, cannot be a true philoi*o|ili'i r

when helove-j wiHdoni nol for hiTMelf, but for gain : IlCflnvito, iii. M, ,4 m/*', 7(14 11 *.
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CHAP. III.l i^ouriTORS I -'III

ItfX dmiu lit- litmia vl inumrihuM »i' unit ta »»A nitinttnt oniHiiam iiettnl,

A.r.c. .VM).' Thn i>ri)hibiti(ni of thm Uw ImviriR fttlli-ii into ncalecl,
WM revived by AuguMun.^ with an aiMitituml tiauiw by wliiih thf
advocate who pleaded fur hire wa« f-DndiMiiiictI to |Miy four tiinoa thf
Nuni he wan to rereivc/' Luti-r iiti. thw Kiii|>rnir ('huidiui rflaxed
thw spvprity, and by a di'iri-c fixod tho maxiniiini whirli ai. advtH'ati*
iniKht lawfully mi'ivp by way of nitt at int>, nmk'mg l-im liable to
refund if he t(M»k more.*

Dr. WliarttiM * |H)intH out that the ktnutmrinm louli. !«• recdvered rn whii
through a rutjnUio ixtraordtnnrin of the Vrfmru. Krie, ('..!..• objcctM to ""'t'"''

thin, that the MeitiouN .if the Ditfent' vourhed for thin view provo no
t'.'|."r?'?.i''"r.more than that an advocate could be made to refund bo niui h of a fee iil.l.-.

already paid at* exrt-eded the legitimate amount under tlie derreea of
the Emiieror ClauiliuH ; further, he indicates how tliin amount was to
l>e fiM-ertained ; and drawN a diRtinction between a proniiite of remunera*
tion during the |>endenry of litigation whirh does not bind, and a
aecurity given after the suit w at an end, which is enforceable, if, that
is, it do not exceed the legitimate amount.

In the Middle Ages, by the reduciion of lesal prmeedings to writing, iVm li.c in

the ancient methods were superseded in the heart of the empir? ; oral 'Ii'-Mwl'll'

prweedings, however, seem to have been retained in what were the
^'""*

barbarous provinces
; so that the practice of the law in England in

the Middle Ages came nearer the procredure of ancient Rome than that
in use in Rome itself."

' Hiiiith. I)i<-ti"ii«ryof (irefkuiid Kmnun Aiitiiiiiitk-i (3rd (Hl.),(irt. • LtxCincia."
> A.U.C. 732.

3 Murj.hy. Tu.ilii«. .Viinal. «i. r. .->, null-. MiiHti<i»>arhilrM'„H>ilusfoHslilnia»Hnl:
.Vf tfUMadmii'iim iimndam Mffrrdf aulHimU tmrrrlHr (T«iitu«. Annul. xiJi. c. .I).

* fftfiiiudi/i prfuniia poauit modttm iMoue ad dt-nu aratertia, qurm r^n»»i rrprluit.
H-irutH t^nrnrtlur (Tuiitiw. Annal. xi. 7). TtwitUK given the ariinincntit iimhI on liolli
HuloH in the dfUtp Mnre Clauaiiw. which ri-xulted in thin limitt-d lilicrty U-inrf nUowe'l
Ann*l, xi. T.. «, 7. In the Code (f. 3. I. 14. f 1) the diitici. of the courmI are thu«
indicated: I'alroni autrm raumrHm qui ulriqHe itarti auum iirmAtaHli-n iiHxilium
tn'jTfdiuHtur, quum lit fmril eunUntata. ptiaf narriUionrm pririttmlnm it rtintnuUf-
Iwwm ub),rla'H . . , meniWHeli/i emngrliia tnrlit jummfnlum praaUnt. qiuid omni
quidfm rirlut' mhu omniqne opr. qiunt nrnm it JhmIum txiitimatfritit, rliittlihya auia
iH/trrt procurabuHi ; hiKU ttudii rtlinqufHlr* quad aibi poaaibUr ,»l ; mm attttm,
rn-diia aibi cauait rmjniUt, quod improba ail, vet ptttUus dt'itrmla H rx mmdaeibHa
•I'Ugittionibua runiptmla. ipai aricnira prvdiHlfsqur tiiUa riiiucienlia Iiti pafnieina-
hunlur, ard ft ai rrrl'iminr proerdintr uliqutd UtU aibi ntgnilutn futril. a tuuaa rtctrffn*
'('' hujuamodi commnnione arae penilua aepnrtinlea. Ker nlno D. 10, 2, 38, j 1 : Adtveiifi
•iwique 4i per loa huh atilvrit qmminua tniianm tigtint. hnnoriirin riddin- noii dthi-nf
W ith thii romimrp 7'i(rH.r v. Philtipa. Pcake (\. P.). 122. 123. A well-known pHH«agi-
<m the relationH between counnel and client is found in Cioero'n oration. Pro HoBcio
Amerino. c. 11. See aUo I)e Oratore. 1. 4.>. The Engliith theory wa»i eloquently
.xi)reH».ed by Corklinm, C.J.. nt the bar dinner in the Middle Temple Hall (o .M.
Bf-rryur, reported in the Times newa|»i;»or. »th Noveinlier lHtt4 :

" The arnin which an
iiilvocato wieIdH he ought to nw «» a warrior and not w an asMOMiin. Ho ought li>

iipbold the intereiitK of hia clients prr faa but not ptr nrfaa. He ought to know
how to reioncile the interests of hii» clients with the eternal intere»tH of truth and
jiiHticp." Therein" A Preface Dodicatorie " to Sir John Davy«'« Reporta well worth
referring to on the Bame subject. See also an irticle in Eifin. Rev. vol. Ixiv. I'm,
HinhtH and Diitiest of AdToei.tef ; cne in Lond. and Wentm. Rev. vol. xxxv. Licence
of CounBel ; and No. 303, Law Maaaziae {Feb. IHH"). The Right of Counsel to !«
Iii8tru<tcd by Uy Clients, which refers at length ti> Ih^ d. HmnHl v. Htde, 15 g. B.
171, deciding that there is no rule of law requiring that counsel up|)earing in Court
for a party who pleads in person, should be instructed by an attorney.

5 Negligence. S|48fl, 710.
fl A'cBTwrfj- v. iiroan. 13 C. B. N. S. 735. It is noteworthy that in iMr. Kennedy's

irHunient in this ease. D. GO. 13, 4, ianot eited ; fHi^ux ,i,ii.-iBinua pin^ fr^fiprril
, jnn'.t

.ilndioaoa. qui aalnrin prtanl. km txiffftv poaav. See the explanation of this text in
Moyle, Introduction to .Justinian, Inslilotes (2nd wl. ). tlO.

' D. .'W, 13, 1,S§10, 12. 8 CoIf,uhoun, Roman Civil Uw.SWl.
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In Ki.i|li«l> law. urionliriK I.. Kric. < .J., then- dim not M«m anv
tro.-,. „f i|,„ „„„ „,||„,„.,1 |,v ,1,0 <|.., r I 111.. Kni(H.riir Cliiu.liii.
uiul li.. «.|.|h tliut III all III.' murilii iil .mr law Iniiii llw ,Mrli.»t lima tilinow th.|r.. i> III, trail' tlint nii ndviKate liaa ovir niaintainnj a miit
iiK»iii.t hiH I iiiiit r.ir lii> (i.... ii, liligatiim. or a riient agaiiut an ailvocam
lor hrcarh of u toiilmit to lulvinatii.'

V
''"*"''" ,',V"""''li'"'''l.v ovemtiitiiig tlio fart.. K.ir inntaiire, in

^ .
H. 14 II. \ I IH. pi. ON. l'«,toii, J., Miyn, oililmMinR lounwl Iwloro

him, niHl witli ihi. lonourrMicc of Juyn, C.J., " il you, who an> «-r(,i.«nt
at law, iinilrrlakii my iilim anil do nothinu, or loiidiirt it in aui-h a
nmniicr tliut I Imvn laiiai' to i tuirno vim with luninK it, I havn an artioii
mi till, law n((jini»t you." Anain, Riwveit rit<.« I'rinot, ('..I., in Y. H. .'IT
H. \ I. N. |.l. IN ;

•'
if a iwriiiMi wiTo rctainwl to Iw louniii'l for a n-rtuin

'I'lifury III

lilt* Kllglln))

liiw.

til ii.<miiit with him lit tlw ..nil of uvury term, thu d..f™ilant dnMu™
Ihi. I oiirt »Uiiw..il diiinurriT niii oiwd. Demurrer affirmed, anil the
hill dltniiiMHeil. ' *

The theory of tliu Knulinh law wcmii rothcr to lie that it ia of ad-
yanta((u for lounnel to be paid " thime emiilumenta, whirh nroiluie
Mitegnty and inilepondenco "

;
• but that " counsel should be rendered

ini i|»'ni .'lit ol the event of the lauso, in order that no temptation may
liiduii. Iliirn to endeavour to get a verdict, which in their conscienceH
thi'y think they are not entitled to. Counsel should be rendered as
inileperiilcnt as the juddo or jury wlio try the cause, when called upon
to do their duty. • That this admirable provision of the law was not

..Jy V. to.,,,,, u !. B. N. S. 727 : 3 111. fa.nm. }S, m,\ II,.. „„t. in fhri.lUi,',

lli»t. .,(l!ii.Ki,B. Uw|2ndi.,l.), v,.l. iii.371!i •> «Ino KM. whm. V H 21
l»l. i|

» n.:l.. l„ FiUhiTl»Tt, y> Xalum llrn

1 K,i
''.lili..n.

II i.. .1 ., - ,
-,—<*--•" 1"— .•/,»... I ,« ,

".-• w.NowH, wnnrt. t. H. 21

'I''';." Vj>. '.'.H- '.' 2«. •«•" 'thir;;7. «lVlr'i!.h"'«,.c''Ki'rtv

a llcll. (,V »).

/. (.'.,.. IM K., i,..t.

«.*r(l(«ll),lll,.l.. L R. 1-17. h„l,lmKth»r(,;„.,r.r«o.,v,.r»hl,b, .,„„,.; ,„„,„„,It ..,« „.r,o,,.ly ,l„„l„,a ,1, n, (/u,e. v. />,.,„, » Ap,,. C. VV/il, Xllr
'_."" ""..."",''' '" '!V8''".I' ^loni"". vhcrr . U.yrr ! •• n..t «

A'rititfdj/ V. Hr<tuit .

f r 1 1,^
1 oMu.iillw w„. „„. I>n-D .rnl to «.rept .11 the r»i...n. whiih we™ ».,ii„,..,l

• Moor eonin «„,,., 1 Hap. hi Chi,i,.ery, 21. In Ameri.-. th« diir. r..|,t ,H«iti..„ ,.(

I.I nili. ,ilm„i„,, 11,1. 1,.K„I i.„l„„,,,,bil,ly ol ,«poon,tnt« to vmnuu a lUini, eilh..,

,1 nj/il > ; .».«.. 1,1 i;. S. 1 1 (IM„| 2.,2. Hcf llu. uiicount ..I l,e prailln, „» |„ p„un«|.|',

• Jfwri. V. //«»(, I fhil. (K. B.) f.44. per B„ylcy. J., .V,l, Th.,l,.»nied i,..l.... ,„l,l.

.

"."A'tT', "; *"i!i,""'!;
" ""' ","'" '•*"• "^•' ""•' h.™ .he™1iS.b,;';l

m° !• V s T-.«"i
"'^' .;^ '","'." •'."•'•"•ti"" by Kill., i;.,i., a-,«„.j, », /,„„„

1 li ;,„;,1, v^; !f •, ""«'"""«. .
»"'^l'.i« the "y-tem." The c«n.ider.tion. .ri-in,, fr<„,ithe f,.i|,,,v,i,,,,t ,.,„„ „„„ ,„i„ „hi.h l.rt «nd ud|,,„ent ,0 krgelj enter IbnVcould not t,- .„b,mlte,? to the te.t o( .n *lion .t l»w »itho„tde.trLLS.'„ ,

»ee,n» .0 obv,om and ,;om,nonpla,.e ,„ not to re,,„ir.. or ,„erit tre.lj,™7 n . «vl, , i

Liiu of Lord KMtin, Livt-s of llui Cliu
liighwityii'.an," Af,

;3llnrH, vol, vii. 52 : " I i



ntKf. III. WM.KITOIIH

iiltnftPtlirr lit nil tiiiii'it ffliH'tiiiil for itN uhit-i t

the I nfl
• hi<li-<l fr

, tiiMlfrliikit).:

triiiitii

Hir Rilwiirdf*(>k>'»rnmmrntiiufH)it it.' ih.iiii.t»

A HMlinrtiim h«», liowAvor, Iwon ilrnwn lirtwiTu iiinhTtukinfjn '"',*

rnMri'rning Bdvocsrv in litiffntioii • aixl nuitn- Ik in . aws iiri* Miim>< |4h|
'"" "

with Atlvticary. Thrno Uttur tirf not rc«i>ir(l)'«| nn withiti (hf nito ili«. -i

(>ntitliiif{roiiiim'l in riii* in rpH|irrt of rontrix-tit niiiilo ri'jf.inliriK ilicin ;
3li"«"'"' '

roniM'.|iiently tho onlitwry ruli-n on to lirtl.ilily for ni*yii«iMir.i upply. llll^lriln**!,*;

Antolho former, Ihnru in mh uliHoliitft iiirnpurity to iniikn ii rnnirnrt tt'-i.-il wild

of hiring an an a«lvo<«to;* (or it in of thnenwnrn'of th«Pm|iIoyinimtof '"'»^'"" >

an ailvfKQtn at the K.ifitiAli Imr, arroptin^ n I>ri«f in thti iwuiil wny, th»t
he tindcrtakoK a duty, hut tUn>n not entiT into any cnntrBi-t or proniiKn
exproM or implieil.' If, hovrnver, he inti'iitioniilly <1im-4 ii wronn. ami
art* with maline, fraud, or trni«hnry. hi»» li'tion innv he trputml an
unauthoriwd and ineflwtual. "For infttancn." wivh Pollcttk, '.H.,«
" wc think, in an action for a nuiiiancfl littwiM>n thn ownorHof aiijmhinjt
land -however deitirahle it m«> be that liti«ation «hould leano hv onu
of the partieM purrhaning the pro|(prty of tlin othiT wi* think tho
counHpl have no authority to agree to Kuch n m\n and hind tlui partioM
tO tho suit without their con«ent, ami rertiiiidy i ')t coiitrarv to tlu'ir

iiiHtnirtionH, and we think smh an RgrtM-ment would h« vtml.'' )\hiiw 1 hm-
The conduct and rontrni of caunes are nerossnrily left to counrfol ;

K"ii'Tiil

and tho apparent authority with whiih they iire clothed in to do '^]"''|,"'
"'

everyihing which in the exerri8e of tlioir dincrntion thoy may think Jl

""',

best for the interc-tts of their cHontu ; and if within the linntn of this ap- irit» bjliViTi.it

parent authority the^ enter into agrcemenlH with oppoHito counsel u ,
'U(r.Hmi'in«

to the caused in which they are engaged, bucIi agreemnntM are held 'Vf"!^"
binding.' If a party desires to keep thu power of directing counsel ! !1„rt".(

'"

in the conduct of the suit, he must agree with Home cfHinwl willin(r »»•) ' ^uit.

to bind himself, e'se it will be presumed that counsel has ,,.r,ver to act
in everything within the scope of the action.

Counflel hai no authority to settle a case against the wish of his
client ; nor yet on terms different from thowe which his client has
authorised. ThuJ where counsel for the parties hud agreed to refer a
case to a special referee but one of them had had his authority limited

I 2 To. InRt. 213. A whi'I

.if KngliKh It'gal |inwtllionBi

lino of IrurninR on lht> imitiliiiri,

I KtTjteant MnnniriK'K (>o<.Ic.SitvU-iw
i

iriiiiw ili-{irt>i-i

t IB contiimetl in KtTjteant MnnniriK'K (>o<.lc.SiTvU-nH it<l

legBm, j\B to r»6rj(e>an«. bm further th«prefM.(t to 10 Co. ttoi: i««v. ; l*itllin(t. OnliT
"f tli« iWit; anil ('nhh, Hiit. of Eng. Law, 1H2. tii 2 All:. I7;i. in iin AmmymouM
ta»f, Nn. ISO. whero oownael was prohibited pracHwini; at th" bur by the I^tnl Vhnn.
< cllrr for nialprncticrn.

J That ia, nnt meroly huiinostn in court, but buninpa* rpl.itir.n fo biminvnn thut nmy
f (»mfi into court

—

t..g., for npRligently unrl unskilfully .iciiiiuit »i"l ciifiiinit a bill in
r.juity: feW v. flroion. Pealio(N. P.l.M.

s Miiujay v. //ammoixf, Cro. Jac. 4ft2; E{tnn v. flunrdi-tn* nf thr Kin^in-jlim
f'nion, 3 Q. /*. 035, n. ; Virany r. iVarnf. 4 Kbd. (\. I».) W ; Uiyigini v. (titrHim
•A g. B. 4tMl i Atarmrk v. Webber, fl H. ft N. I.

• Neo an artirlfi in 30 Law Timea. 107, RBtnincrs iinil Rftainim; Fifn. ropriiifwl
fr.iin the Canada Law Journal. Ah to thu |>ra.tico in m-opliiig ,. r ' 'ini-r aK'iinnt li

formiT client, EarlofChotmondflfyv. LordClinlon, lIlVt-H. 2fl|.

1 Swinfen y. Lord ChHmufnrd, « H. A N. 890. 920! " Ckwh mnv indred ocfiir
whrro, on an f^xjtreaB promioe (if he irnwlw one), ho wmild be ILtble in a«-t'umiKiit." The
honorary naturo of coiinBcrn foes in inBisted on by Lindlty, L..I.,in In rf Le tinufeur
'ind Oaktry. [ISm] 2 Ch. 4«3. whotw condiiiiidn i» that " itisof thi- utiiir-Hf inirwrlanrfl
thattheCourtahouldnotaBaiBtbarriBecrBto recover ihcir fw«.'' In In rr //a«, 2 Jur.
(>J. S.) 1078, counsel waa admitted to provfi in tho bankrupt<.? of some soIiiMtorp who
.idmittcd ihat thoy had lo.fciv>,t a «|H-.-iIt.r muiii from Ihrii riit-ntB prt-vinimly to thn
Imnkruntcv for tho payment of the feen,

" ^f- 923. 7 AVmiiwv. FranriM, h. II. I q. B. 370.
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OoiiiiKfln'it

rGMpi)nHJb]u

for hiH

ij{nnriinrc or
lack of

judgiiiont.

0)iiuinn of
roiicxit, an.,
in Nwinfcn
v. Lord
Chdmn/ord.

Hou«eo r^rH.i*?^
•"" '"" ""*

?J"^=
'"»"'" *° 'he other side, tho

for trial ."T 11 "KfT™* «f
W".""'! ^"'torcd the cause to th; list

more nr.„ / have rarely heard," said Lord Brampton," "anything

rnl'^Z.t.T '"^^ "'"'• """• "» ""*'"" 'h"' " suitor oa?impose no effective veto upon a course proposed to be taken by hi"or her own counsel which rightly or wrongly in his or her iuXraenLi 1

Zr/° Tf P'^JU^firially to his or her interests." And Cd lllc

oout:r.„':^b"'" t"^'
" ^'"" *''° ^ourt is entirely h. the hand ocounsel, and bound to give the seal of its authority to any arraneement

oldCdiZ^""''',"' '

"'' " **"". ""y "'"-^' h- aS t7?,

op" Court."
' " °" '"'""' "^"^ *'<' ^"™t <'<'»'«'» to t'y i"

A counsel is not liable to an action for any iiroceedincs in th,.

or foT„°
,"" """'" ^' '"' '^"'""8 "' "O* -""""S a Par/i uC wi Lss

-

rvfeJ" A^"'"°'P.'?'^«''P»«'""'"'l"-'»«™.»'f"ho„estly ak ng

noT J.^ -m'T '^^"='' ""> *""' ""t '" •>= l"''^ erroneous.' He i?

betr eC^l '"^ '^"r""" "* '""'• "' any 'mistake in fact, or fo

raav*LvenM'Z™'
"' '''' ""'"'^ ^^^^ •"> ™« '"=P«'^*<«I f be. Hemay even withdraw a juroi trary to his client's wishes • unl, - 1 the

t r* 'tit" ""rt^^ ^i-r'^'fK^ »' '•'« oppSe par?va t
couL'el actLf' h

",'""""' ^/ *" "Presentation he mikes by

ev^a secr7ir/).5
"", '?« "1*''? representation continues. Thus

IITJ,TV "''*''^™™l «' authority unknown to the other side does

iTsffa tnlr^?"*'"*^; ".i''°"°^"'"™»»«'=°"'l™tacau ein sucn a manner that an unjust advantage would be eiven to th,.other side, or If he act under' a mistake in such a ™y as to workinjustice, the Court could review his action " ^
Ihis view of the authority of counsel is substantially that of PollockC B m Smnfen v. Lord Chdm^hrd? in which, howeveT, somrntembers

SDite on^t
^'^''°'

T'l'-
" "•" "^y* 'he learned Chief Baron "inspite of instructions to the contrary, ho rcounsel] enters into a compromise, be leving that it is the best course to take ai^d that the

udXn'i -5'^ "''"f "•'"r^ '* *''' ^ >-»' "- indiscretion or an e^r in

inlTor th T "'"""'^
'
""'' '* "PP""" *" ""^ that, neither fo° heone nor the other, can any action be maintained against him "

(Aswe have just seen the client's remcly is to get the proceed n^"et as d,

rlf^p-TsZuid'h

"

'T --'"-y?Lord\CptrnPr»
v. iMmeu, I should have been sorry when I had the honn„r nf
practising at the bar of England, if barristers had been liable ?o such

''tZTi'wI /f «?,"""'-"« *« soundness Tthe"%dXe]
douWat llave -r^.i''""™' '" «'""« "P'"'™'' I tave iiououDi Mat i Have repeatedly given erroneous opinions and I tl„,>L-
It was Mr Justice Heath who said that it was I very difficul twfor a gentleman at the bar to be called upon to give his opinionbecause it was calling upon him to conjecture what twelvrothc;

1 ^eulf V. Gordon L€nnojr,[l902] A. C. m:i
* 'i.c. 472.
3 L.t. 472.
* See //o/cA v. ifww, 2 F. & F 477
fi SwiHfenv.LordCheIm'^ford,'tiH&^ SOO
8 birausa v. francia, L. R. 1 Q. B. 379
' Cp. Lowry v. Guilford, r> CAP 234
a MaUkewav. Mun«kr,20Q. B. D 141
9 5 H. A N. 924.

>*> ifeale v. Gordon Lcnnor, {UH)2] J
' 12 a &F. lui'.

:. 4(\r,,



CHAP. Ill] SOLICITORS. l-jl.-i

persons would say upnii some point that had never before been
determined."' *

As counsel is not directly liable for negligence, so also he cannot be (

made indirectly liable by being sued for the recovery of his fee, even
though he has not attended the hearing of the case, and apparently
has done nothing for his money.^

This last feature of counsel's relation to his client is attributed by
Dr. Clark Hare =* to the principle of the Roman law, in which svstem
the doctrine of consideration did not prevail, and under which either
party to a contract was entitled to insist on the performance by the
other of his part irrespective of default on his own part, iiut 1 his view
does not sccni accurate, since neither liv the Roman law nor bv our
own is the relation of counsel and solicitor a ccjntractnal one. In legal
theory, the fee of coun.sel is a jirescnt, not a payment ; his services also,

in theory, are not paid for, but gratuitous.

» I have heard the late HiidiUostoii, B., cxproBH this sdinowhat dUffn-iitl.v, savins:

:

'niirr h no siirh thing a» hcin^ riuht in law. Tin' Hoiiw nf l.onlH are miy rij;hl,
hciaiiHi' there is no (,'onrt aitove them to overrule t hem."

- Tiini, r V. Phillipa.reixkc (y. P.),122. .\« to miseond.ut of er.imsil. aee note to
Mrlt<,t>'ild y. Pfopif, t) Am. St. R. 547, at .Wy.570 ; lit re Polturd. I,. K. i 1*. C. lIHi.
Am to the liniilH of jirofowNioiiftI contidenee. Anm^'U v. Avghain (t-Jiirl o/l, 17 flow
Sl.Tr. 1228-1244: «««ira«l v. .I..C./m- riVtorio, [llKlll.A. (" IM.

a Contracta, H7.

('onn>el not
lial.le

indireetiy.
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CHAPTER J.

I'AliTXEUSlIIP.

IZ Act""is"«f
.'"''"""?'"''

",'
'^"8""'' '"'' '^ "o* «="=<• by th" Partner.

or other between the partners." Further. i£ there k an associatUm (

uEs ther^r, .,
,""''"' ""^y "'" '" «= '"""'^J "8 Partners

such!'
''"""""Jing ureumstanees to show that they are not

The principles governing the determination of the amount ofneghgonce rmport.ng Lability between partners are not vtryrjously

Tr«it.S.luCi„,lrat<lcSoc™ti:Tl ''' '"" 1^"""" » J^iiiilion.

|.at« m tho , w'» of /I r """ ">'»1''"''.J ll.«t altl,o„sli a right „ „ ,,"

«l.ip (S^^d'; ^"'' " '''' ^- "* '*' '- "«"'" «"i°" '*' ».. P.r.o... Parser.



1210 XEGLIGENCE I\ LAW. [flUOK VII

illustrated hy decided cases in Englisli Inw. Home tlio rules iif the civil
law must be our guide.'

liability in't'lio
, '""' ""'.""' P"n"I''« "' liability is thus treated : So,im »Mio cliam

Civil law. ""/'"^ nomtnc tenctur. id est desidm, altjuc ncijUriciUiir. Cuha aiUem
nop ad ej-artusimnm dUujrntiam diriijmda cat ; mfjicit cl,„im takm
dtligentmm communibus rehm ndhihfre, qmkm mia nbm adhihere aolet ;
quia qui parum diUgcntem aibi tocium adquirit, de ae qurri debet.' Or,
as It IS otherwise stated, the partner must show '^

diliqeiUia quam
ama rebus Mibere tola, or diligentia quam auia " , " but'/ii aodetatia
eontractibus /idea exuberet.*

'm"!!!,m!'"l,. ,
?"'?",?,';'' ""-ofdingly, are " not always obliged to use that mi.ldle

kind of diligence which prudent men employ in their own affairs " «

they are secure if they act in the partnership aflairs as they would
do in their own

; so that if a partner fall into error in management
from want of a larger share of prudence and skill than ho was truly
master of, he is not liable for the consequences

; for the partners are
themselves to blame in not making choice of an associate of greater
abilities, and can recover only for the consequences of gross faults."

11.10 lor 1

fo""™ tl"»t partners are not responsible for damna fatalia''—
AmrmftiMi. "''raents. as, for example, robbery or fire

; but thev are liable for thefts
as anv other bailees would be." Where a piirtncr is engaged in partner-
ship business, and is thereby exposed to loss, he is entitled to recoup-
ment from the partnership funds ; and the opinion of Julian was
generally accepted, that, if a p:< it net sustained injury in defending the
partiiersliip goods, the partnership should pay the doctor's bill.*

These iirinciples, having their basis in universal jurisprudence are
with certain modifications to be noticed in order, operative also in the
law of England.'"

The rights and obligations of partners inter se are very usually
mdicated liy the agreement of jiartnership or are dcducible from it

"
Iheymay be varied bytheconsentof all the partners, ora variationmay be inferred from a course of dealing."

Inattention to business through illness is no breach of an aorecment
to attend to it.'^

°

A failure to deal honestly is a flagrant broach of the duty of a
partner; so that where a man was convicted by a magistrate of travelling

• I>. 17, 2, Pro.<i,
.jifi-rj24.

t Clio 4, :t7. 3.

tioii lul
orilinur'

nilo. '

Not res[H>ii.

Hiiile fur

Sloylii J„»t. In,l, :i, 2.-,- Hunter. Koni.in Low ,3r<l i

' Dig. i 1, 2, ,2. 3 Whiirlun, Nogligoiic,-, J r,i.
'' Kmkinc. Inst. 3, 3, 21.

".).

P, r !!l,'.''ril"'°
'^»''"» "W"". "» «li»'» fulpan prmLre ivtium op,„k„(. quaritm

tipnrhl.

prcti^

lriielih\

mfnlur,

Hit'. 17,

in to»ind<l miilaU, inquil, arlrm omramre pMietlut e,t all,
ciiMttiurte jtoMendum, out agram pfditori ihtmus

; ntmtrtim il,i diam cvlpa prfEstanda est ; prelium
l^od it Tfi rommuni. ttofii '

.'i2, S 2. The exlriii

praalitf

veluti cum
tnmmune t/merciidl^

TKTix artin cut vda-
ni TOTiMfl noCHil, mwjin admiltit, eulpam quoquc venirf
111 t from Ulpian in D. '3, II. 5, places til! hiisbanU am
iiithtlic vendor, vendee tiirer, letter, &c. This idcntit

partner in the Kame category with -... ,,

,

.» ailoptcd hy Sir \yilliam Jone», but .Mr. Po.te in h,« edition of (lain, (l,t ed I 3117

ZmII ."«"j"''!.o%v'^'- ."^"o'"
°"'"' ""' ""i"!™ i" hi" third editU,i'(V

w ??K, 't'St ?
"""

Pi -v.."-,"'.
"'""' <^'tcr,dM entered into ,„i„„„.,h ,,

let Sr,'>*"rv . *""i'm V,? o.°' '"'™l»'»'° l"'l>it-." See the krtner-hi ,

.\et, IHIHJ {.,.( & .,4 \ let. c. .39), as. ly, 24. 7 .la/. 871
^"^ Z!^'

*^'
P'

*^'^' ^ ^ ^^,'""« ?«« ijiprudinllliwt accidvnl, hoc eV d'nmm

, T.^S'"^'' I""''"",
'
'!"•< 1". •• 'IM dolv oiK culpa accidcril.

u. !il'^""''S'P''>"<'<'l<"«"l,rcciptnpcle,l': Dig. 17,2,01.
1" VVh.arton, Negligence, S 740; Etukinc, .3, .1, 21." .\i»ilAr.Jesii..i.1B,.:,v. .'*',; CmieiW-.-. CaHiiu l;Vei,"'I8 2»il

"•"
•
"' " Brnal y. Firll,. L. R. 4 C. P. 1.

'nii'i fiiliifi'i



CHAP. 1.1 PARTNERSHIP. 1211

i fart'
on a railway without a ticket with iiitont to avoid payninrit of tht
his expulsion from his firm was held justified.'

The rule of diligence to which the partners must confor,,, where ii„.,„ui„.i
iwrsonal conhdence i.s the foundation of the contract and there is no • unli.lom-,.
specihi^ agreement m [joint, is determined by the ciniinistames of

'"'"''"

that confidence. If this rule is inapplicable the test is what Kr»kine ll^H^^Z.-.terms that middle kind of diligence which prudent men emolov in "' """"'
their own affairs

; but where tie diligence required is not personal, "'V'"' •','
',*

the test IS the diU.jenlia d,l„jenli,. The case of partnership where the l;:*:'''
'

personality of the partner is the basis of the relationship, differs from ! t.n.r.l,i|,
other cases in this : that the accused partner may discharge himself

"'"""•

by showing that his partnership actions are governed by identical
principles with those prevailing in his private business

; that he
acted m accordance with what a reasonable anticii.ation r,f his
methods o! action would have forecast: Quia qui immn (lili.m^rm
«6i tocium mlquirit de se q,ieri debet. A joint owner, on the other
hand, cannot discharge himself of his responsibility in cmc of the loss
of the .subject of the joint ownership by showing that he has bestowed
on It the some care which he bestows on his separate property • he
IS hound to show that he took the care which men ordinarily take of
their property.^ It may, however, bo shown that the partner
charged with negligence is a person of extraordinary skill and care and
selected on this account; then the lack of the application of these
qualities will warrant holding him liable for his default."

This is the distinction marked in the Roman law by the phrases
ruiya m eoncTcto, that is, negligence in the individual, opposed to
niipa ,n aJjstracto, negligence generally, apart .'.-om the idiosyncrasies of
the individual.

"^

Oood faith is rc(|uired in a partner as well as diligence. A partner i^...l f»iil,may not divert the partnership funds to any purpose forei.>n (o tlic^ ••iicircdinn
scope of busmess. If a partner is guilty of gross negligence, unskilful-

'"'""'

ness, fraud, or wanton misconduct in the course of the ijartnersliip
business, he is ordinarily responsible to the other partners for all
losses and damages sustained thereby ; and in the event of a sale of a
.share by one partner to another, disclosure of all material facts known
by one must be communicated to the other.*

As regards the outside world, the partners, apart from express Ui.kof
notice, are liable for the acts of each other, or of the agents of the l»i>iiii.vv.Uli

jiartnership, on the ordinary principles of the law—that is, when tliev fr'T'
'"

are acting within the scope of the partnership affairs or in the interest '"
'''°"'''

of the partnership.^

1 Vnrmichad v. Evav". [1904] i Ch. 48ti.

» OuUU t. Dotml (lalO), 4 M.irtin (La.), 203, where llio i.riiri-.!-, ,if tl„. ( ivjl
l*fiw ar(3 esHiniaed.

» .-liile, lUTiljej}.

l'art„or,h,,,, SS II 0, 173 ; I'othier, Tr«itd du Cnntr.t do Sc.k-t,'. „. 1:13, »l„ r,' ,L™»o cil p,irtnora liavmg « lurriago in romnMn ia pcit, which (•.-."li i 1„ han' e.iiialopport unity of iiaiiig in turn. '

.
fc#.M, „ndLmc,J„k,n Ky. C,,.. L. R. » 0. P. US : Morcl.m v H„„h„,. 4 li. 4 f.

-.1. a c.ci.1- of p,artneni of « coiich liable for the ncglifcn.'e of one of their numher—y.e wronKdner m tre,<p«»,, die o.parlner, in >a.e c 3 K,.nt. Oonnn. 4.1: XI,,1 y.
I.'-I,f ' [. r. D- 121. joint niten.sl in ii .hip. The eontrael. of par r, .ire ,,t law
'"" c^ontrai". licndaU v. Ilamilloi,. 4 App. Ca«. iilM. With what Lord Cairn. C

-iv:% rtl ylT.romparn por M.kr«lmll, U.J.,in'j9Mrry

,',.Ii .i,r''.!"r.'.'.'i!J.^. f'''!^^"
('iitraot mado by co-partriprM is several. a^'wulV as joint,

.... ,...„, ,,„c ir. 1,1,11, rt u.-iiiran miiao oy co-mrtnerw ix sev.Tfll. an wul! as joint,md the msumpA,t ,a mnd^ hy ,11. and by each. It i» obligatory .m atl. and on ol^h of



\Jli XE(!r,IOE.\(E l\ I.VW.

"
,1-

\'"",P""';'I'I'' «"" l"',l"l>- "|ir,.»«,.,l l,y .la,M..», V.C. 1,1 Ihmdoimld
it'irloi) V. J/,Mterma,i ; All th.. pn.fit.s ,iri«Mi» fr.,m thn tmnimcti.it.
Iiy him [a imrtiicrl o( the. plaintifl'a iiunini'si n'sulti-il to the Hnn and
the tirin iiuiHt huar the exiwnae of any iiiiicamuKi^ hv liiiii, whether hv
noj(h((enreor<li»hone«tv, irithecondiir-t of the hininesi

"

But in this ronnection l,onl l,in.lley-« |,rin,i|.k, = nm»t be kept in
view: -a fraud (imimitteil l.y a partner wliile aitinx i>n liis own
»eparate aeeoant n not iniputalile to the linn, altliouxh he had not
heen eonnerted with the firm lio niij-ht not have heen in a position to
eoninilt tile fraud."' '

" It is not iieRlisienee to leave doc unient« in the po,wession of n eo-
partner

;
while on the ilissolution of a partnership hy death the

faet of continuiPR money in the hands of the survivors is eviilence of a
transfer of credit from tlie old to the new partnership, whicli other
things heiriB the same, inereases in proL.itive weight in proportion to
I he time allowed to elapse without a ehaiiije beinKauggcsted.'' Partners
should keep pro)«r aecounts anil every presumption is made acainst
those to whose negllRelie.. or miseonduet th? failure to produi-e them
IS due."

'

Hy see. LM of the Partnership Art. IHIKI.- partners are hound to
render true a.;,-.unts and to am lull information of all thiiics affeetiim
the partnership to ariv partner or his lefal representatives

linlMlhy

<'Oltl[N||li('^.

DikECTOIlS UK CoMr.wlKs.

The Companies Arts," with t>ieir various amending an.- ^ .gulating

't'< 'Ivlnm* ,rv!,.rT rn"",;,"'!;"'!", *f""-
1^' '*' -"• «'' »" I'»rt™r.l„'i!.VI s.pcj|.,.l *,,4 »».(.,.. 3!!),, .11; f„ri|„.],„l„li,j. „(„,],,„, ,,„„„, ,

,1

, ,, L^hr., ;i.'

I"ll'>te».liiuia.. Iii-.lrawii l,y..ri,. |,.irln,.r in ll»n».ii,. el Mic. Ilnij

" --'}'}y'<-\''r<-l>l«l\y'mc,f,l„.,,„i„..r,
I |,„MM..|>.„r.lK,im,l- L I

.^i,.h a,h„h. „t ,h,. ,|r..i„„ .„ ,,i „ of i:,:.,;;;,.;,;!:^^^ i!"j3i t'yr ' u" s^

r ,f,lv ,,,. 1 ,. ;
'• ,'

; V
'• '""I'li'.v ll«- '"..litor .,f « linn l,,„ « ...m^nro-nl

V. lifHMIWin, Jtt I,. ,J. Lil, j7N. Anil . 7,1 I Jitir nin rr tli.. ^Jt .. i..i t I 'i .' .

I»gin. to run agnin.t ,. narln.r Iron, „n .„ ,

"
„, ,,n yi ; , V ',« SV »"'Vi

''

ra..,ii. r*,„„„ „. A,h,r,.„. la ,!,. n. ih.-,. i^tho'S.'o'flLti.itf ,„;;,'
n|.|,l,Bcnce ol one partner, lor ,lan,„„,.s in r,.,|,rrt ef wimh l„. „„ hold .li«en '"le< ^'tl.tamronlrii>ntionsfrointjH..jlIiiT|.,oli,<rH.

iiiHniis<nriui<l u,

* Cnllrim V. Eiutirn rnunlnH Hit. r„ | ,| Alt •n-i- l.l,.^i ... i> . i ..

;:.SJ^'i^^:-^----i;:.';;;i i: .f^H^^

.' AraueMo, Demgna v. Xohff. 1 lleriv. -,.51
: Amr v r,V L E -, H I rv

;ZnTH- -«-^ ,i„ , a^s-£±St£:

I., »,«. :):. „f ,13 &:,^v\H:::^^::..,;;, ii;";;:;;:,;';;;;,;:; !l;'u;i;,r;:;,;'i!:;;:l;;':,fX"'iM



PAUTN'KRHHIP. 1213

At't«,' have (^onstitutetl another Hpecir-s of parttuTship than that
pxiKtiiiff at comniori hiw. with different relatioiw and resporwihilities.

The liusiiieM of a company ini-orporateil urnler the f'ompanioH Artu, XttmiKnl t»y

whether with limited or unlimited liability, is managed by tho directors. 'I'n-tnrH.

RubiflPt to certain control by a general meeting of tho Hhareholden ;

^

with the proviso that no regulation made by a general meeting tthall

invalidate any prior act of the directors which would have been valid
if such regulation had not been made.^

Directors, said .leasel.M.R.,*" are really commercial men managing Hiiiniti.mor
a trading company for the benefit of themselves and of all the other ''"'"'"-'

wharehnlders in it "
; neverthelesn since their powers are the creation

of statutes, the sole tests of the limitations of their action are tho
statutes Ijy which they are empowered. Thus it i.s not accurate to
describe them by any ono term connoting recognised and limitctl
incidents at common law ; for thev are affected by other principles
importing other relations ; and it fs essential to bear in mind, when
using terms indicating the powers of directors under the Companies
Acts, '* that such expressions are used, not as exhausiive of the ]>nwerH
or responsibilities of thouc persons, but only as indicating u.seful points
of view from which they may for the moment and frir the partuular
purpose be considered." '*

Directors' lial)ility may be looked at in two as|)ects : nin- t..rV

I. As the directors act for their company in the prosecution of the '''''''•'•>'

purposes of its incorporation as a trading concern ; and
'-mMdrrfil

:

II. As the directors act on liehalf of the shareholders, and have
jjossession of assets for distribution amongst the shareholders.

I. As the directors act for their company in the prosecution of the I. An
purpose of its incorporation as a trading concern. ilir'-<tnr«;i

Their position is that of agents at common law, and the company
is their principal." " What,"' says Cairns, L.J., in Ffrf/mnn v. W'ilnon,'
" is the position of directors of a public company ? They aie mere ."iim'torV.'.'tii

agents of a company. The comj)any itself cannot act in its own '!""r>«".v<"i»

person, for it has no person
; it can only act through directors, and

rj/jfJIs'ti
tiie case is. as regards thos? directors, merely the ordinary case of " "' '

*

principal and agent. Wherever an agent is liable these directors

rorlhci

|Niiiy.

H nri) ciiiuted in its place (prw/, 122ti). but iiiiiittiiiit ttio

i« a iiri>»i>i-.tii»t wanting tliv jmrticiilarH sjh-i itifii hIumiI'I
•''*"' ' //rmJMf, [i!K»4|.A. C. ;(42; Mitrlxnjw

. lit;

Shf.pkcnrd v

t to pnrtii'iilarM of prodji

iirovtHion that i\ director i

Im " (lernipd to be fnuiditlent
Tait,[nnm\A.V.'24.

I 33 * 34 Vict. c. 104 : 40 & 41 Vict. c. 20 ; 42 A 43 Vict. c. 7tl ; 4;t \'i-(
Mi ft 47 Vict. c. 30 ; 47 & ' Vict. c. 'ti; ; 4» A 54) Vict. c. 23 ; 51 & ..2 Vict,
.-)2 & 53 Vi<t. c. 37 i M ft .VI Vict. cc. (12. «3. 64 ; .'i4 & 5.i Vict. c. 43 ; Tw ft m Virl.
c. 3K ; 5(1 ft 57 Vict, c 58 ; (lift «2 Vict. c. 2tt ; 03 ft 64 Vict. c. 48.

a 25 ft 2« Vict. c. Mil. Fir«t Sched, art. 5.'». " A joint-xtock company in not an
uKn-ement In'twcen a ' at in^my wrsons that they will bo co-nartncrx. but is an
agreement between th iwners of Kh«rc« or tlie owners of "mIikW to •'cmlinuc an
association together, sharing proiitw and bearinit lnHJici* "

: baird'i rntr, h. K. ,"» (!h
pcrJames, L.J., 734. a J^lrof Wiij/il n^. Cu. v. Tuhuurdiii.irt i'h. li. XHl

4 In r,' Fmrgt of Iknn Coal Mining fo., id t'li.' J). 4.-p2.

5 Per Bowen, I,.,]., Impirial Ilpdropnthir Hold Cu.. Blticl:p'»-l v. //hwiusoi/. 2;i
Vh. n. 12. Brett, L„I . tlisciiNses thin in Wihon v. L,.rd Hury. ."> y. B. I). .-.2li ; . i.

liiff liamvy. Ilarnt i; v. /lunh !/,[\H[i:>\2VU. 2i;.'..

1 /iri'jgs V. tipaiildiun, 14 1 L'. S. (a-Hlavin) 132, U7 : "the relation i.s thai of ..n-
Inwt and not of trii-:t."

7 L. U. 2 Ch. 8!». n.' X>iH'n,iil EMnngr C,,. of Glnigow v. Drew. 2 .Macq. ( H. L.
Sr.) 103, contains ii fnll di-tcuHHi-.n by the Honse of J^inl-of the j>o:<ition of (be directors
of a ciimp>iny, hol'iiim thut when a re{Mirt prcwnti-d by din-itorB iw HiL.pj.j] Ky th*^
K'iicchI meeting of a company, thongh tho original stntcinents contained nviy be
vllrn vtren, yet as agflin«t outsidcrH the representations co;iiaiiicd in it uimv IhV'omc
I'itiding on theeunipany.



K'll'-lisiitK

thi'liitbilily

lUKliKii

•lii'luiiii'til in

Mdluuit»H.

.Sl'tiKlxnlof

duty.

Bn,t(. L..J..

in WUatm v.

Lord Uurtj.

•2" NKdMllKNCK IN |,AW. f„,K>K vtT.

woiiM I,,. li„b|,,
;
where tli« liuhility would »tt»oh t.. tlix priliiitMl

amitho |,rin.i,,ol ,mlv. thi! liability i« the liiibilily i,f tho r.mii>anv
"

Thi. tiPKligon.„ whi<h impown liability in (ha <»«» „t (lir..,i„r«
aitinR an n^Pntii m mnttoni reanonahly nerenarr (or the tnanaRemelit of
th.^ roih|>..|y 1, to \m aaiortaiiioil by applvin« the ((I'TiiTal rule : a timnWho a.t» a, ilirector in any matter thereby ,,„md /mir inipli.'.liv
undertuiie»lliat he ban reaioniiUe nkill anil onlinary ililiirem-,. fit for
the bu,im«, in which he engaKos ; it ho fails of .bin ani.iunt of .kill
and diligenec he u liable

;
> yet ho baa a diwretion to take r.i.a»ure»

to preni.rvo or imreaw the eustomem.'
" It in not oontcmplatcd." «ay« tho Hupromo Court of r,oiii»iiiim '

that they (direetora) should devote their whole lime und attenlion to
the institution to whi.h they arc appointed, and Runrd it from injiirv
..y <oii»tant superintendence. Other officers, on wh.nn cnni|H.ii»atioi,
IS bestowed for the employment of their time in tho affairs of the Imiik "
(i-orapany) hiuc the immediate mananemcnt. In relation to those
olhcers, the duties of directors are those of control, and the neolcct
which would rendiT them responsible for not exorcisinn that contr.,1
proiK'rly must depend on circumstances, and in a great measure be
tested by the facts of tho case. If nothing has come to their know-
ledge to owakcii suspicion of tho fidelity of the pre»i<lent und coshier
ordinary attention to the affairs of the institution is sufficient If
they become ac.|unintcd with any fact calculated to put prudent
men on thoir guard, a degree of care commensurate with the evil to
he avoided is required, and a want of that care certainly makes them
responaililo. '

The case of a director of a company is distinguishable from tliiit
ol a partner by the absence /nrimd facie of the element of personal skill
or know edge

; there is no personal knowledge or confidence involved
in It unless in exceptional cases.

The standard of duty is that which a busine»3 man capable of
acting m the particular directorship would be expected to show The
aksencc of this Wharton • terms culpa !m«-that is, not showin..
the diligence a good director should ; but Brett, L.J., in Wilimn C
Lord Bur,!,-' speaking of " the neglect of taking the same care which a
person of ordinary prudence ond skill would take of his own similar
affairs, regards the term " gross negligence " as not inapplicable to
describe it.

'. /;. Ry, Co., 1 1 Ch. D., per J.om'H. L.J., 480.

'ilr.lll

1 Tnuftna v. Roynf Insurance Co., 2 H. & M 13,5
« I'irry v. MOIauiUm (IS29). 8 Mart. .V. S. (I,.i. 1 118 7,". T

Itxt |> »rt out in .Story. Builmrnt., i 17.1. .S™ alr.o «i 180, 181) ,. A» to tli.^

,

Ntory ob»„rvcri, Bniliiient.. f 1811 /,
•• Ho«- far .imiUr doctrin™ w/ll !» ,.,l,>i,t. .1 „.

"IV "'J,
'"'''; "loi""»l'ri'il™to otthf rommoii l«w rp|n«in» for fiilnrrdi.'in>i,.i,m thmc Couti. „. I ,m not um.rc thnt Iho quration hn» ., yrt l,-™ litiK»tr.l thrr, inB,.t thrro can bo litllo doubt th.t thw do.trin™ »ro just oi.Mu.ion. from tho u™, r,,l»« of in,uid.it.... The r.oi.,lu»loii of thi. pa»«aiio extr.iotod in iho tfxt from 11,.,ml,

,
,-nt in i-rrrj, v. Mdlaudon. at 78. i> : " Tho te.t of ro.,™,.ibi]ily ihrol..,,

knowljdgo
; and by .lu,.i„« thai th,. error of tho ag.nt i. ofVo Kro™ a kin.l ll,al .nan of common arnse and or.linary attontion would not hare fallen into it. Tlio nil-

wliu-h fixea ro.pon».bilily. iKraimc mc-n of un.-rrins agaoitv an- «iipim»nd to osi-iami woii d liavo l.m-n found by Iho prinripal. app..ar» to ui i»»fntinllv ,rr..n..oif>*o |K.r Fuller. r..J.. /(roffl, w. .V/mii/diaj, 141 V. S. (IH Uavia) 1,12
( p. ( »!(../ Xoriily „l Hhahn v. fndcrmid, n Rii,- -

IJiK,„l, IK,.., Kanl<uiv'. :;... where, «ay« Or. Kifielow, U ('.

rulp hiiH been virtually rejiMled."
' .) q. B, II. -,1ti.

I"h IKV.I. 'iOO roiled «(::!:

. on 'I'orN. (118. the Kiiiili-I

.Neilligtllee. ^.-,10.
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Hprc aKuin thrro nrun the almmt

l-.'l.-i

itj th« cniiravoiir to diiirriniinatg dnKrera nf n«i(li)I'

(liviHJonnf thf^civillawfif no;{ltKPt)('
'

inPXtriralltll rntlfu-tioll wrnlljfllt (

'tii-c. Tiikina thf

nil(i|>tin(( tlm view that tliii il

l/fti Inlti »rnl vitlfHi h

Iwt

clili

iviHioi) f'nrmipnniN with tin- .ii^tii

, iiti'l

ww'n the lack of dilignmi! o( an f)riliimry [xtscpu nnil tin' l.uk of
illlji'tirn of an oj|M<rt, anotlior gmuml of iiiiidi.iun »iiai<.-l< ifilf.

Ijiik of (liliKenic \>y an exptrt u not measurfd \tv tlio siiriui sf.uicluni
in all vavn. Thu tent of accountability viirii'« uitli tlic p.irtiriil.ir
prctcniiidnK advanred. This wi' havo ulrondv scon in tlic c.i«. of
nicdi(al men and wiliiitoni,' To iliacriniinntii the Iiirj-cr fnirii I ho
IcMcr di'iiriic ii( accouni.iliility, the term rrmt'i /i..//«/,n//.i (,li-.

ri'xanlindita p..«i(ihlo nnibiRiiity) iiuiv he ,i|ip|ici| to »i.,'nifvtlii. ni'olict
iif a iHTwm of ordinary prudence anil skill iis distinKi'ii^hd fr ih.ii
other dejtrep of nenliBem-n whhh allixes liuhilitv where the c\er. isc of
u s|«'cial skill is unilertakon.'

Adniittinn this distinction, a director is liaMc if hi. do th-it vvhi. I, i,,,,,,,,,
a man of ordinary prudence in his own alliiirs would nut ilo

; he is ! !•. ii il.

not liable if he ac^ts in giKxl faith, and with proper cure and with a ';'•"'"> "'

•

reasonable, even if not a high, degree of skill.-' U i,,,rd ll,itlierl..v. C, 'ii.'li'.'i'lirv
status the law in f^nd Vmnpanij of Inland v. lord /Vriio.y ; ' - W'hut' ' " inHi.r.
ever may be the case with a trustee, a director cannot he hehl li^iKle
for being defrauded

;
to do so would make hia position intoliT.ible,"

In In re Rnilimi/ and Oenrrnl Liiiht Imprnvemi'iil Co.. .1/.//-c///'» \i,„.ii,-
c|/»c,» both before the Master of the Rolls and in the Courl ol App<'iil ">
these principles are accepted, " It is said," said Jessel. .M.K.," " he ,l„.lir„™( „t
fa director who authorised a payment without inipiirv, which proved •' ' *' I' •

to be one incurred in fraudulently raising Ihu price of tln^ lonipunvs
shares in the market] is not liable, because he is an honest man. ' I

have heard nothing against him to show that there Wiis more thafL
negligence or carelessness on his part, but still he is liable. U.. i< not
to pay away other people's money without knowitig what In' pav.i it
for, Jf he iloes, he must take the consequences," ' In the (V.urt of ,n.l.,f.l ,i,e<
Ap[)eal, .lames, L,J., said : '

" A director should not be held liable upon ! •' . 'n ih"
any very strict rules, such as those, in mv opinion, too strii t rulci '.'""

V'
which were laid down by the Court of Chaiicerv to niake unfortunate

'''"'"'•

trustees liable
; directors are not to be made liaijle oil thos.> strict nil s

which liave been applied to trustees. Hut they must show soin.tthiii"
like reasonable diligence. It would be impossible that any man
managing his own ailairs would make such a payment as this witli-
cmt any real or effective inijuiry." The purpose ol this i-i plaiiilv con-
fined to those cases where directors are acting as agents for thi! eon'i pan v
and in their relation to the company in their capacity of a.aents.'''

1 Anl<; ll,')nftn<l 1182.
a ll,d,i,tv. Stw EaglaiulSrr.mC:!.. I

lilll; 3 11. t. II. S.-C /Wjr V. IC.W«.y,
iiriHtors, Thomwon. CorperutionH, H aiMl

• L. n. .1 Ch. 772.
» 42 r.. T. 2lir,, 2S \V. R -,i\. to- Kh,$,U,indS.,«lh Y.,rU,i,r I', r / /;,„(,/,„ ,

.Soi-elj V. Aisliumjd, 44 Oil. I). 412, 4.1:1. Under tho tv.mininiia (Wiii.liiui.iii.l \.
i

ISIM) (53* 54 Viot. c. 63), .. Ill, in /» rf ,V,b M,i.honaland K^plmUion ( „ I IS'I2 1 :|
11,'

.'«.». Wiilmins. .1 , wiys :
" In order to make thi) direclors liable, von must bu able o,

d.ny tint they did rrally r.i,,. |l„.ir jiidBnicnt nml di-.rotii.'n " «. nm.iil, of ll
.'>Tiiimn.v. .1 42 I

. T 20S

2 .l"(.', .Hi

. .-112. oiled Biiiolou. 1..

low, (f. S.) 331. 343.

«'iiq.', (or liabdilies i

r.ii of

«.« .S7»,

I. Joint IStiirk IHnftmut (
',:

I. cm.. .1. Ch. mil.

V. Ilr„wii, \.. H. S Kc|. ;W1 ; In
• 2« W. H. .142.

»./ //ol

Oo/</ Mining Co., 23 Ch. D. fib;

coer. 2 Do f;. .M. & Ci. ..22, dintiugnished Jn ,r I), inl<: I'r.
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Silr-tbr I

V. A/x/MM

lifiulir,,!.

;*..,,>-.(

Krinwlf^|){fi

rf()ninilft-i

tt ihrtH'tiir.

fllilDK VII.

Ihnn find

" • .y^.^J'""" A'l/rafc' (
'ti. V. Imjuhiu tiiitiJiriUr. I.iiidlfy, M. H. ' my

If Hirntora act within thrir |»)W<.ni. if tli.^v art »iili «uih larii iia i»
WMiinaljIy to h« cximtpil (mm them, havinf -rRanI to tli.'ir knowloilsi'
ami rxprrioii, a, anil if lh..y a.t honwlly (tir tlio l>..nrfit of tl « .onipahv
they ri'|.rr«.nt, tli«y ilixharitt Ix.tli thrir niuituhlr a. wi'li a« their

r» 1

''' *." '"niiwny." " Thi> amount of care to In- takm ir.

Uimiult to ilefinf
; but it ia plain that clireclor. nr.. not liul.lo (or all

thi- mutaliM thej niaW, although if thiv hail takon nioii- larB tlii'V
nilfiht hava avoiili.il them." "Thi'ir ni.«liKi.n™ nni.t Do, not tliii

omiMion to taki' all iMumible iar« ; it mu«t ho ni.iri- hlninahli' than
that

:
It mutt he in a huainiwa pinr oulfMilili' or sniM."

••'.». Tho immunity of iliriTtoni wa< i'x|iri I in ouMi moro lilxtrul
t«rni» in the H..u,e of l,or,l« in Woir.y v f W,.» „l„.r,. a iliriMtor wa«
Ji-elU not iiai',. to rr|ilacp money whiih hail im-n iiwile nwav with
through lu, assenting to paynnnta ailvi.i.,l by the ihiurman
•flit ge.b ,„l mailHger of the iMinpanv ; but wliici; atatementa were
mialeii.iing anil fraudulent. I,oril Halabury aava : ' -

I oannot think
that It lan Ix. ex|)eeteil of a ilirwtor that he ahoulil be watihina
either the inferior odiiera of the bank or verifving the laliulalion.'.
of the auilitora himaelf. The Imaineaa of lidi'ioiilil not go on if
lieople ciulil not truat thoae who are put into a position of truat
(or tho expn-sa purjH»e of atteniling to iletaila of nmnagoment If
Mr. ( ory waa deieiveil by hia own ..Birera-anil the theory of his
being free Irniii moral fraud aaaumes under the i iriumataniea that
he waa- there ap|ieara to me to be no ease ngiiinst him at all

"

,1.1 i""''
*'•**• '" HolliiK'rk't rmc ' had previously laid down t'... Imv

to the same effect. " Is knowledge to be imputed' ••> bin, („ ,„ ;„r)
under any rule of law ? As a matter of fact, no one ™u aupimse that a
director of a company knowa ever)thing which ia entered in tho books
and 1 aee no reoaon why knowledge should be imputed to him which
he does not poaseas in (act. Why ahould it be hia dutv to look into the
Hat of shareholders ? I know no case except Ex jmle Brown » which
Bhowa that it la the duty o( a director to liK.k at the entries in any of
the books; and it would bo extending the diatrine o( constructive
notice (iir beyond that or any other case to '

ipute to this director the
know edge whwh it is sought to impute to him in this case "- i r
knowledge of the books of the compony.

/ T'ie»'>'iiejudgoin/nreforM(o//JranCwi/A//nimyrv,.«|iadgiventlic
caution

:
" One must bo very careful in administering tho law of joint,

stock companies not to press so hardly on honest directors aa to make
them liable for these constructive defaults, the only effect of wliicli
would be to deter all men of any property, and perhaps all men who
have any character to lose, from becoming directors of companies
at all. He formulates tho principle thus : Directors " are bound n..
doubt to use reaaonablcdiligencehaving regard to their position, though
proliably an ordinary director who only attends at tho board occasion-
ally, cannot be expected to devote as much lii.io and attention to the
business as the solo managing partner of an ordinary partnership but
they arc bound to use fair and reasonable diligence in the management

i |i«iio|2ni. 4:1.-,.

:' L.c. 4SII.

' i'.i BiiiY. n?. .s,-,- /u rt

i-tti'c't of the iHsiii' (if (!•

Ht^JLita, 2.-, ('}..

I'UlilpntN hy clin-c

' |1!«M|.A. !. 177.
* IM'h. I). .'I.-L'.

."i2. whrrr- ri.iUv. -f-. lii-niN-i-
to sliari'liiildcrN iiiiil i„ ili,. jinhji,.

' lOl'h. U 4.11. IH rr Land, ,UlM„r,l (;,.,
| |«1M| l_fl,, Clli. nils.
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ciftttetrriimtmiiy'iiufltiirt mill toAct lumi'iitly." ' " DinrtMrNiinM mIU'iI

truiti-f-*. Tlu'Viiri' tiMiloiilit tniMtri't nf uMi't^ which have ntmr into
tlioir hiiiiKorwhiiliBru umlnrthoinnntrdl. hut tlit-viin- nut truitm"*
of u ilcht tUio to the romiiHiiv :

" ' nor for imUvifhul Nhiirfhnhli'nt.'

>Irtrliin. .1.. in ii )miikiii}( rui«i> in tl)i> Suprcriif Court itf the I'nitftl

StiitcN, )'X|>n'swi* thi' ruli' of duty im foMow:* ;
' ' Dircrtnrn ninnot. in

juHti<«< ttrthoHt!whoih>itl with th«'lmrik,f hut thointyei tn what iAtfoiuK
on urouml tht'in. It is their iluty to wv onlimiry ilili^tcuro in iiMicrtitin'

infi thr condition of itn husini'?**. ami to I'xcrri-*!' rpuHonahlc r<mtrol niid

nuinTviftion of itK ofiiicr^. Thry have r(i>ni<>thint( niort' to do than,
from linit' to t irni'. to fit-. 1 1 he utliccr^s of t he hunk and rruke ih-i larati'inH

<if dividends. That which they ou«ht, Uv proiK-r dihitenre. to have
known nn to the Hcnenil course of IjuMni-H-* in the hank, thev nutv he
preHunied to have known in any content lietween the eurporation
and those who am justitied hy the cireurnHtaru cs in deatin){ with its

nffieefH u[ion the huwiH of that eourne of huhinenH." Thii* !«tatpmcnt
in not |>ern|»i(iious. Such terms un " onlinary dili^t-nce," " reuMon-

able control." and " [iroiH'r ililin-Mu-e
" point to fruitful Hources nf

anihinuity. They ?nay perhajw t)e redueeil to tlie requirement of tlie

tliliueiiceof ft goikl average huNinenHman. not in thi*rxeni>tcn( upecialtv
knowledge.

^

in tlie HuhniMpient cane of Hrl^/'/i v. S/xiiililih'i " the Supreme Court
(tf the I'nited States waH divided tive ajiain»t four, an to the elemontj*
required to eonstftuto nejiliKcnci! in a ilirector. The judKinent of tlui

majority, which iH in accord with the Knglinh rule, h thus 8tated :

^

"The iWfirvv: of care to which the^e defendants were hound is that
which nrdinarily prudent and diligent men wonhl exercise under
similar cin umstances, uud in dotennininji tl.nr the re-stri'-tit-)'- .

' thu
statute iind the usages (»f liusiru'HH should he taken mto account.
What may he negligeru-e in one case luiiy not he want of ordinary care
in another, and the questirui of negligence is. therefore, ultinui'lejy u
question of fact, to he determined under all the clnumstances."'
Therefore, if a director is ill. it is in the power of the others to give him
leave of ahsence instead of rerpiiring him to resign, and if fruuiU are
coniniitted during bis absence he is not responsible. There was,
however, a dissentient opinion by four of the judges, the contention
<if which wm* that directors may not " abijieate their functions aiut
leave its (their rompany's) management and the administration of its

altairs entirely to executive offirers." "

In the suiiseijuent case of SivaUzd v. Pmn Hank'* a bank <lirector

was said to he " a gratuitous mandatory '' and " otilv liable for fraud or
such gro.ss negligence a.H amounts to fraud.*' These expressions are
incorrect if they be regarded as [mstulating actual fraud or asM-rting
a merely gratuitmis undertaking. The duty the bank dinittu' under-
takes is for the mutual benefit of himself and the ."sharchohbTs ; the
standard of his duty is that of " onlinary diligence "

: the care which a
business man of the average skill, care and honesty of his clas.s (' fair

and reasonable diligence '"j, and in the fircnniKtnnces, is wontto give
' /-'•• ^-'i. ! f.r. 4.-.:!,

^ h, rr Knnirnih AVunMrr/ v. r„7,„v. || Timt-H L. |;. 2s:i; hrrlm'v. t\ri'iht.\l>Mr'\
-''' i^i. i Mnrt,i>\. iirWi. imr, s. (:t hivi-). I. i.-,.

.'. ill S,iruiti.^ hind- '.I L«>UA,ullv v. <'np,rt<>n. Vl Am. Si. \\. HS. Il.c h.ililljiv ..f

ii.iiik ilin-iior- lur t h.- 'litiilniO'inH nf a v.\h\wt wii« . -msidin-l.
« 141 U. H. CU iJHVis) 13ii h«i' nl.o S.,rlh Hn>l«m Jhitu-U ItniMin.j »»fl Lmn

A ^nfinli.,,, V, Chihi^. :i:i Am. St, U. .'>:. 7 Ul f. S. CU l>..viN) l.'c'.

Net' |)er HnrUn, .1 . HiH. :> ;|ii .\iii. Si |{. 7 Is

Kill.' ..I

.i-*( it>'

llTl.n,

eI.HV

n.v
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to Ihc Bumi' iiind of husinpss, but where oriiy u Jiort
or skill is eontemplatotl as due.'

In (hnmil. Onmci/ d Co. v. Giimei/ ' m effrjrt was nimle to eharce
ihrectors where thej had full power to d<i all thcv had done but
where aotirs as agents of the oomiiany thev had niise(,ndu(:ted
thernselves m puri-hasinR that whieh it was unwise and iin.
prudent of them to purchase. The business ITI whieh they were
coneerned was "a hazardous bnsiness-n business cnlirelv dependeni
on the prudence and dexterity of those who manage it," » ' "

I think
'

said I,ord Hatherley. ('.,' " that the shareholders must take the crin-
secpienees of the manner in whieh their business was conducted bv
those whom they have trusted to act as their agents. If the nueslio;i
were simply whether they had or had not uiaile a bail or im inidi'iit
bargain, that is not a (|Uestion that could be dealt Willi in this Court as
involving a breach of trust ; or, if it were, whether thc.y had failed
to secure a good bargain for persons who intrusted the nioiievs to Ihem
for that purpose, that is not the case we liave here. The c-ompany
must take the consequences of liaviiig intrusted their moneys to
persons of sanguine temperament, who have made a i)ur.liase which
turns out to be a bad one ; but I do not find enough in this case to
show me that it is so ridiculous or absurd, or that there ha.s been such
cmma ticijUijctiUa, amounting to fraud, as to induce mo to hold that
the gentleman whose executors are now sought to be iinmachc'd had
mace himself njsponsiblo for a breach of trust lor whiih 1 can
liold thom liable." The Lord Chancellor's judgment was nffiruied bv

l..ir,ici„.|„„. the House of J,ords,5 where Lord Chelmsford, speakiii" of the ac.

ili'Vi'j.'llir 'I'"'"!"'' of the business by the directors, which was the ground of
..n„.i.l.,.

»he suit against them, said
:
• " Thev did it.itisadmitted, honestlvand

fairly, and believing that they were doing it in the discharge of' their
duty, and it seems to me a verv strong and unusual thim> for a suit
to be now instituted to make the directors liable for the los< which
has occurred under these circumstances. In fact it amounts to this
an agent (because these directors arc really more in the character of
agentsthan of trustees, they are mandatories), an agent being authorised
to do an act, which act is in itself an imprudent one, and which the
principal ought never to have authorised to be done, is, when the loss
1.S occasioned by his having done the act, to be made liable for it. Thai
certainly is rather a startling jiroposition."

In TuTipiand v. Marshall ' directors made a loan to one of their
brother directors, an act which was within the powers of the company's
deed. T he money was lost ; and it was held that the Court could not
interfere and make the directors liable. Loril Hatherley C states
the principle applicable as follows : « " They [the directors] were

/*,.., v.rwjj.nilOl] A. f. 477. 48.-,;.V,,rM(.-*™»r.28W. R..^!. 543; ;,, ,.
t,,r,,t ulhtnnCml Mmnu, Co., 10 Ch. I)., per JeH.«.l, .M.R., 452, .J,,/, w mi.

1,. K. 4 Ch. ;01. A, to ocM ultra vira „v tjulkrne V. Lond.m „.J .Suburb,,,

' ''''•"I"- <««prraltre Hoculu o/ SoulhA/rka.limr,] I K. B nm-
itliil to (nivclling expenst-a from the c(

'" "

my f

»-il h

TmumMl
.«nr..t.i«.

I8c4 |.17 S J8 \i(t. 1-. 4a). 8. 43: "If nay Hoeiety under tlii^ Att re-'civcw lee
rU,|,.,Kit» in cjce.. of the limit, prccribej by thi. Art, llie ,lir«lo„ „r conimi''
liiaiiHgcmeiit of wneh wwiety rcceiviriK sue '

|Hi>onHlly li ' ' '

f this Act,

-^ — .1 loaiiK or »l<']v

I' for the uniotmt so rccrivcd in excess " F,i
,.-.

, r,„. V, fi,l„r. tl8!l2J 1 V. B, 41i7. A .iiiiilar iirovi.i,
lec. J of the Building Sotielics Act, 18114 (57 i 58 Virt c
« given hy see. 15 (2), 3 J, R 4 pi, 71,5

' I.. U,5 11, I„ 480, <i i,c, 501,

Wl.»Itsli,dI li-

rtlleS,:0]H,of IhiSMTtioll
n is ninde in eee. 13, suli-

47), A criminal remc^lv
« !,.r. TJn.

3711, .< i.r. 3811.
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intrusted with full pcwers of lending the niimey, and it was part of tin*

business of tlio concern to trust pcopte witli nmncy, and their trustin;;

to an undue extent was not a n- \*[i. 'mH' which they could bo fixod,

unless there was something n^ ,
^ alleged, a^*. U - instance, that it was

done fraudulently and inipro] -ily, 'Uid in>t I'l-, ely by u default of

judgment. Whatever may h; . l- '-en the in- -unt lent to anybody,
however ridiculous and absun :'.i>:\<- co'i'lnet juay seem, it was the

misfortune of the company that they cuo^i, ^n^h unwise directors ; but
as long as they kept within the powers of their deed, the Court c^ouhl

not interfere with the discretion exercised by them. If a Hill had been

file<l to stop their lending money in this way, the Court, on the principle

of the case of Fosa v llarhottle,^ could not have interfered on that

ground."

In London Financial Association v. Kelk,^ Bacon, V.C., says:
" Among the multitudinous eases which have been cited in support of

the plaintiffs' contention " " there is not one, so far as I know, in which
directors of a joint-stock company have been held to be answerable

for losses sustained by their mere innocent mistake, nor unless that mis-

take has been accompanied by some fraudulent or at least suspicious

conduct or motive." Honest mistake imposes no liability if it falls

short of that want of care which in a business man is gross or eulpablc.

The distinction between the duties of directors as managers of a

trading company and those of trustees as managers of a settled estate

arises from the dift'eretit object in view in each case respectively. The
funds which form tlie subject of a settlement are intended to be pre-

served for the benefit of those who may become entitled to them. The
funds enil>arked in a trading company are, on the other hand, to be

employed for the acquisition of gain ; and risk is of the essence of the

employment. Accordingly, Stirling, J.,^ regards the law as "'settled

by such cases as Ocercnd and Gurneij Co. v. Gibb ^ and Turquand v.

Marshall ^ that directors are not to be made liable for loss occasioned

by mere imprudence or error of judgment in the exercise of the powers
conferretion them."

The same learned judge points out the same distinction in Sheffield

and South Yorkshire Permanent Building Soviet// v. Aizk'ivood.^ He
(^ites the rule stated by Lord Watson in Learoyd v. WhUeleij

:

' " Business

men of ordinary prudence may, and frequently do, select investments

which are more or less of a speculative character ; but it is the duty
of a trustee toconiine hini.self to the class of investments which are

permitted by the trust, and likewise to avoid all investments of that

class which are attended with hazard." From this he concludes that
" Directors are not under an obligation to avoid investments attended

with hazard, but may, in the absence of anything to the contrary in the

rules or articles of association, act in tl 8 same manner as business men
of ordinary prudence." The remedy is in the hands of any company
tliat should deem such powers too wide ; for " it is competent for the

members to frame rules or articles of association so as to impose such
restrictions as they may deem advisable." Aa a concrete instance

of the greater liberty accorded to directors than trustees the learned

1 2 Hiiri', 4(il. <>. Miirdouqall v. (Jardinrr, L. R. 10 ('h. llOti ; /,«/p of Wt-jht J{i/.

Co. V. Tah'jiirdin, 2J Ch. U ;t2U; Altxandir v. Aulumatic Tdvphuiie Co., [mH)\ i

Ch. r.(i. a 26Ch.D. 107,144.
:i Luds Hntiilt Uiiildinii tnid Inn^linml Co. V. ShffihrrJ, Ufl I'll. D, ~\M. JJovy V.

6'uri/.|l!HllJA.(J. 477. * L. K. 5 H. U 480. fi L. R. 4 Ch. 37«.
r. 44 Vh. [). 4.')4. ' 12 App. C i«. T.iX
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mo»:J^
his judgmmit,' l.oUls that .lirertor, „my take scon,!

on the imrt „f the mortgagor to pay off the first mortgagee in the event

t"o ,: ir
;'""«"*"" /"'-"1'th.g to enforee h,« n^ktl-!,."\Zn,to the (Imdvantage c.f the aeconil n.ortgagee) "is one which as itBce„,»,o,ne,al.,„ne,s ,nan of ordinary prudeice might be wtli,; to

IZ"J^,Jm\u '"''«''•"'" "' ^'"^'''"'8 "' ""lei«->d«nt[| in.

theX .^f ,^ fJ
"''""^ ''™'"'"'? '''"'''

l'"'"' ''"fofi^ hi"'- Where

know trrtwortir,'r''r
'*
T" •"'P'""""^'"^' ""rf. ^" '" "x the director.,

andl;ertn^^l^^;.^ """'''' ""™''*''''"*^^''*'"8'''«™amure not ohhged to a pry.ng siispieton in their dealiifga with then.H, then, accounts are compiled by such officers or any of them on a

sirutiny of independent auditors, no case of ncghgence can be made-put against a paid ehairnmn who has failed to detfot^l em In tile eat
•

he"Sndt;r-
'"'''' ' *''" ''"1 y-""' ™'--'"«l tl-t the totthe defendant being remunerated for his services did not stren.then

sZ" I'f
"''.';"';

.

Indeed, the nu„lest scale of his remunerati

,

IS siarccly consistent with the idea that he, a man of considerableposition, and with a business of his own, was ever exncc ed t^f^i wfmne and labour to the detailed control 'of the work if the la^k
'

Umu..h m„„> consistent with the idea that he was expected to ,io >v1ke did-tlat IS to say, to devote sonic two hours a ,lLy to the businessof the bank, two hours largely taken up by official interviews/' ^

com,!^,v"l,Y
",'

'"l.'^
'","^'='^^"" - «!'" »i8" >^^l'e,iue, on behalf of their

lame V r" 4^ 1
""^'"'^ "' T'" '"'t''''""''y '"''">'" '™'"ks I,".James, V.C* After observing on the contention that signing chcouesor a company IS to be treated as a mere ministerial let,lie Vice

Ltinn c7"""';"r i ^ """!"'">' '"' "» °"" protection agains tiemisapplication of its funds requires that ehequei should be Lned In-

kind'coihrb"" "'/"""f
'" '" V'" ^'«" """ "" «>n'Pany o i-kind could be earned on if every director were obliged to sign ev ervclique, and it is there ore required that the cheques shouU be sigiedby a certain number of persons for the safety of 'the company Thatimp les of course that every one of those peions takes care to informhlmsel

,
or, if he does not take care to inform himself, is willing to take

under which the cheque is signed
; and I cannot allow it to be saidfor a moment that a man signing a cheque can say •

I signed t™ucheque as a mere matter of form ; the secretary brought itio me
director signed it before me; two clerks have counlersigi ed "t

'

merely j,ut my name to it.' Most of us have been obligero tri' t in

to »i„„ 7 "a
"^ T '" ' ?""* '"""''" "' P'^'-«"'« «'«" we have lia

„n,7t • ^t
"'"' *•"""" "' *''" ^'"^

' >"" if W" "-", of course wmust ta,.e the consequences of our so trusting.
'

' Yet in view of wh uhas gone before, the duty here prescribed is I little too exactTn.
"

from tl,

<•'«'=*"" »<:* on behalf of the shareholders as disting°uished

r„ItH?!a' ,5"! "^^ "o--"" "f --ts for distrfbution

Liability of

iliri-t'torM

"iKnintf

ohc»[ii('».

•IlKl^lIlflltc

I'Wiu-H.V.C,

ill Ji.itil

Stock in...

r.u.iili;.. V.

JSrimii.

(iiri-«:torH

fortlicirlorilicir —...'/^«..y, emu
aharehoidera. amongst the shareholders.

a ) run' n ru- r^
' Pr^ontaine 7. OrenkrAmi] \ C 101

* Jt^int Stoel- Discount Co. v. lirown, L. K. 8 Ey. 4W. 6 Ante, 12ltl
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Thisaspt'ctof iijin tor'sdutics ia noticed by Lord Sc-lhorne, T., in

G. E. Hij. Co. V, Turner,' wliero ho says: "Directors are tlu'.mero trustees
or agents uf tlie cuinpiiny - trustees of the company's money and
property—agents in the transactions which thoy enter into on behalf of
the conipan}'." Yet there is a wide distinction between the liability of
directors to their shareholders for acts respectively intra and ultra vires.

If the act charged against the directors is so outsid<! the powers
of the coin])any that the company could not sanction the outlay, the
directors may be made personally liable as trustees;* for they cannot
hi! justly said to be forwarding the purposes of the common venture,
but rather to be misapplying funds with which they are entrusted.

If the act charged against the directors is one within the powers
of the company, tney are not liable ; unless it is of " a character so
plain, so manifest, and so simple of appreciation that no men with anv
ordinary degree of prudence, acting on their own behalf, would have
entered into such a transaction as tTiey entered into." ^

In FlitcrojVs case * the principal ground of decision was indeed that
payment of dividends had been made out of capital, and that as such
payments were ultra vires, they affected the directors with a liability

which shareholders as a body could not assume to themselves ; the
principle was also involved of the act of the directors being a breach of
trust against which the protection of the Statute of Limitations was
unavailing ; but it also shows that a different rule is to be applied to
the acts of the directors as agents for carrying out the purposes of the
incorporation with the outside world and the acts of the directors as
between them and the shareholders as depositaries of the realised

property of the concern."

But sec. 8 of the Trustee Act, 1888,* enables directors where they
are trustees to plead the Statute of Limitations, if nothing of the nature
of fraud is involved in the transaction. Yet directors are not strictly

trustees, except in certain only of the relations that they occupy.'
Kay, J., in In re Oxford Benefit Building and Investment Society **

held it settled law :

(1) That directors are juo^t-trustees of the capital of the company

;

> L. R. 8 CU. 152. Ptrciml v. Wright, [1902J 2 Ch. 421.
^ Hhcfjidd and South Yorkahire Permanent Building Society v. Atzlewood, 44

Oh. D. 452; 1 n, ft FaurcEkeirie Accumulator Co., ^y) li\i. I). 141; Land Credit Co. of
Ireland v. Lord Fcrmoy, L. R. 8 Eq. 7 ; L. R. 5 Ch. 7l')3 ; Grimes v. Hnrrinon. 2G Beav.
4.^5. Cp. In re Landa Allotment Co., [1804J 1 Ch. Ul«; Young v. Naval, die. Nucittu
oj South Africa, [l(H)5] I K. B. 087.

3 Ovcrend andOurney Co. V. Oibb,h.K. 5 H. L. iSl.
* 21 Ch. D. 519. Cp. Vcrtier v. Grneral and Commercial Inrcximcnt Truat, ri8!t4]

2 Ch. 239 ; In re Kingalun Cotton Mill Co. (No. 2), LlSUOJ 1 Ch. 331.
s InrcSharpc, Maaonic and Qcnercd Life AanuraiieeCo. v. Shftrpe, [t802j 1 Ch. 167 :

[MT Lindlcy, L.J. :
" The liability of a director . . . iH'ing treated as a breach of

truHt, I apprehend that the Statute of Limitatiun» would not apply even after a
direetot liau ceased to bo a director." e 51 & 52 Vict. c. 59.

J 1)1 re the Landa Allotment Co., [1894] 1 Ch. 010, where it was held, per Lindley,
L.J., G31, tliat, " althouj^h diroctora are not, proi>erly Mpeakin^;, truutoes, yet they have
alwava been considered and treated aa truatccs of money whieh comes to their hitndn
or which in actually under their control ; and ever since joiiit-stoc-k companies were
invented, directors have been held liable to make good moneys which they have niin-

applied, upon the same footing us if they were trusteed, and it has always been held
that tliey are not entitled to the benetit of the old Statute of Limitations because they
have committed broaches of trust, and are in respect of such moneys to be treated as
trustees." Seo Lord Westbury in Knoz v. Oye, L. B. 5 H. L. 675, on ambiguities in

the use of the word " trustee " and the looseness with which it is frequently used

;

and Swiufea £ftdy, J., Percivat v. Wright, [1902J 2 Ch. 425.
8 35 Ch. D. 5U9. Leeds Estate Building and Investment Co. v. Shepherd, 36 Ch. D,

787, 79«

Dctcriplion
by L-jrd

.Selborne, C.

Summary i,F

thi-lawllv
Kay. .1.
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12) Tliat directors who improperly pay dividends out of canital
liable to

wound I

repay smli diviilorids personally, upon the company being

lo this hcail of acting on behalf of the altarchoUm as distinffuished
Inini the r,,,„/,„„y mnst also be referred the case, described by Cairns
1...).,- where a shareholder files a bill against the company and
against the directors, treating the directors as his trustees, which in
point ot law they are, and seeking redress against them for a breach of
trust.

1 he shareholder who files ihe bill in fact alleges " that the
coiuiany has done no wrong whatever, that it is the executive which
has committed the wrong, and they—the shareholders-file the bill
to protect, as it were, the company from the unlawful acts of the
directors, there the directors, being in the position of trustees, are
of course liable.

Where directors stand in a fiduciary relation to other parties thev
become disentitled to occupy any position which will confli i with
(lie interest of those they represent, and whom they are bound to
protect. Consequently they cannot, as agents or trustees, enter into
or authorise contracts on behalf of those for whom they are appointed
to act, so as to receive any benefit special to themselves and not
partaken m by their shareholders."

In I'^Mmie
y. iMtidon and Suburban General PermaneiU Buildinq

bmet,) the plaintiff, a director of the defendant company, concurred
with the other directors in passing a resolution authorising advances to
members on the security of their ohares. In accordance with the
resolution an advance was made to a member, which resulted in
a loss, but (he plaintiff was not present and did not concur in ,'he
advance In an action brought by the plaintiff the other directors
counterclainied in respect of the loss they had incurred, on the ground
that the advance was ultra vires, and was attributable to the illegal
rcso ution which authorised such advances. The Court of Appeal
disallowed the counterclaim, pointing out that if the resolution atone
had been passed nothing would have happened ; since the loss arose
from a new wrongful act by independent persons. The plaintiff
ought not to have passed the resolutions, and his co-directors ought
not to have acted on them. " I am not aware of any authority

"
said Lindicy, L..I ,' "which goes the length of deciding that under
these circumstances the plaintiff is liable for what they have done.

I H f F,!'™/'"!!'??' * "'.V-
^'- ^ ''• *^'' '-'" ^"''' OUscnt Co. V. J)r„»„,

I- Co., 4. th. D 20!) ; In re ^ olional Fundt Amranee Co.. 10 Ch. D. 1 18 Sluddrrl

ic"'"'"''
""*' "'""'"''"' "" °"" I"'"'. ''"' " I- * A'. »% Co.. [1907)

^ F.Tgusoii V. Witmn, L. R. 2 Ch. 110.

rJ /"" ,{»«:« /'«'™.J«"'»«^»' Co.. 40 Oh, D. 141, «» limileJ b,- MdropoUan
U^^^jn ,' *"ff"j'""' y- I'rimgeour. [189.11 2 Q. B. 0O4, 608 ; York <in/vM4
'^^if i,?: "."'if-S' "= *"»' *«''

;
""">" • Ile<ukorn. 1 Y. & C. (Ch., .128

U°S' • "" °"°'' '^'- ^°'' -'"" '» "^'^' 'l''»'""'0<>
.
fisi"!)

l„,l*.„l't,I''
?«?','"'• K';l'™«" »»• pliced by the plalnlij in CuUemr't caic on t]i.'

V kTt ;,?,'• ?'';.'° ^"*'"«!' ^- «'«P*'«»«, i. R. 14 Eq. 322 -. i.illow,,.

TlodfJ^i ;
""'",

"^™''f
unil«r»t«:lJ th.t part ot the V,C.-, judgment, ior ,,„

Lm .h?. ?r ' "'.'"'' ''° "-^ »rong." Iho piirt alluded lo w.. that whi. h

,„.„.. 'ft"' ""^ "majority ot s company of «,t« ultra mta can avail ai a drfenfa
to an action to charge them /or .o acting. .See /» r« Si-apt, Mannic and Otneral Lite
/l«»raiK€Co.v.S4a,p,,[|802)lCb. Isl.laiS.

^^ .25QBD489
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f..rtlir

Tlu'V wiTc iiui Itis M'r\;ints .ir aiti-ni-^ ; ilirjr iiiitlmril y Wiis iis jjn'Ht iis

his ; thfir kin...k'il<>.' tlu' s;inn' ;is Iiis ; ami. fvcn iissuniinti that ho
misled them iipmi n [.dint uf law, ihis i\„vs ih>t make him liiible to the
Hocirty for the loss uf momry which Hiey ailviinetMi, ami not he."

Thn liability nf directors umler the aimlogy of trustees ha** been I.i^i.itity "i

HUinriiarised • ip-ler, amongst others, the fuHowing heads :
ilir.rt..rs

(
I ) Th<we (iireetors are liabUi wlio -

'm'it.!'v of

(«) are directly implicated in the wrongful act

;

inisi. .-"-..

(/>) have lint ice ul it, and do not interfere to prevent it ;- and
(r) having! noti'", and ohjectin*?, do not take active steps

to prevent it/'

(2) Those directors ".ho join the board after the commission of

a breach of trust (if at alt liable),' are liable for the extra hiss occasioned
by tlieir inaction.*

(;i) Those directors who have no notice of breach of trust are not
liable for the acts (A their t-o-directurs."

" A prospectus." says Chitty. ,1.,' ' purports to be issued hy all the iJi^tin.ti.m

directors whose names appear on the face of it ; and it may wel! be iK-iw.tiulii'

tliat an ignorant director who has not really been personally engaged ']' ''^ "|

in issuing the prospectus is bound on the giound ()f his ratification ; !,'tini.''mi

and such ratification may. wlu-n circumstanci-s justifv it, be inferred lull tli ..t tin

from his abstaining from taking any steps tn inform the public that '""M»j">wii

he rtas not a ])iirty to issuing the prospectu-*. liut the re|»ort of rinr,i'j„.rH„„

directors at a genera! nu-eting is issued under the jwwers of the articles. '»n'

and is generally, as it ceitainly was here, made by the Board acting as
*J"

such. The shareholders in this company knew, or nmst be deemed j^,,

to have known, the [irovisions of the articles that two directors were <'*

to be a cpiorum, and therefore they were not justified, in my opinion, iti

accepting the report as the act of all the directors." Thus the directors'

liability as trustees is in that particular not only narrower than that of

a private trustee, hut narrower than the liability of the directors as

agents ; for they are only liable according to the articles of association ;

which circumscribe wliat wouhl otherwi.se be the general liability of

trustees ; while their liability as agents is fixed by the in( idents which
the common law attaches in the case of dealings with third persttns.

On the other hand, a director who permits the use of his name and
neglects to attend to his duties may be bound by acts which he neither

investigates nor repudiates.

1 Uealcy. Law ami Prarticeof ,Inint Sloi-k (,'onir;miew(;'- t'cJ,), 1 JO.
a /n re. Grant. IMwK P. V.C.14\.
3 Joint Stork Diwount Co. v. hroKii. L. K. « Ei|. :Wl ; per Frv, .1., fun/i// v.

liiiwer, 10 Ch. It. 514 ; Cro«H v. Fi^hr, | lM«21 1 Q. B.. \tvt Um\ Hu'l«biiry. {\\ 470

;

Jarkaonv.M anster Bunt, 15 L. R. Ir. 3.><l. aH2 : "It was hi8[adireLtor'N| butitidin duty
lo Imv-e gone atonce into an iiivoHtigation of these traiiHactionr . Mr.d ti> hav«-]iii( n
ftop to the"'.,"

1 " I am not aware of any itntlinrily which go^Ji theltup'^h of snyin^thut adirvitor
who In not <i party to any misappliiatiiin of a lompany's funrto i» liable for not takir.g

le^al proeeedingH to upset the tniiiNaition nft.r the Ihiiuj i\ dtjin, and I do not think it

W(}iild be in aorordanee with tlie principles iipplieable to these eases if we were now
tiryt lo make a jireeeilent <if that kind "

; ]ht Lirdlev, I-.J.. /" re Ltindx At'olta^nl Co.,

{\H\H\ ICh. 035.

5 Tiirqannd v. Murxhall, L. R. 4 Cli, 371). wli.-re the Scottish eases lu the (•<)., triiry

ir. oited ; In rr. FnriHl i,f Jkua Coal Minimj Co., !0 Ch, I>. 4.">0. 'p. Bonrdmnn v.

;.i'<«winn. I hro. C. C. «8 ; Halhr v. ^^t/monds, "i .Swanst. I. 41.
fl Doi'fy V. Cory, ^1901] A. C. 477"; lt> r.. iknkam * Co., 25 Ch. 1), 752 : lii r>-

Monlroi- r A»ph»lte Co.. Perry' yiar. ii-i L. T. (N. S.) 716; Tou-niey v. Shtrbornc,

2 White A, Tu^or, I.. <.'. Equity (Uth ed.). lOIH note. How far peraons are liable for the
Acts or DefftultH of Co-trnittee»> and Co-exeeiitors,

- larclicnhri,. d' f'^.., 2.> Ch. D. T>i.'),

VOL. U. 2 I
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Ii..lu]iiv

ilirtcti.r

IllL'Iltut l)l(:

( '<impuiiieit

X-t aH to

ri'lfiNt ration

1 (I) Those (lirators who aru ioiritiv ini|ili.iil..,i in „ l,r,.ii. Ii ,,r trust

^,
im, as „ mie. joiittly and severally liaUe to the coiMpnnv in resoe, t ..f
It

:
liiil if the results are separable, thcti each is li.ilile fo'r his oivii arts

and defaults alone.' Furthermore, it has lieeii lield that directors
wlin herein diiler from trustees, are not liable for men! no.ifeasanre
without fraud anil without dishonestv," in oniittinj! to take nrol

ceec ings to enforce a elaim belonginR to the comiiany ; tlioindi t.i
render them liable it is not necessary that they si.ould derive benelit,
or even contemplate beiieht, from the transaction ccmplained of »

(>) Contribution may bo ordered between co-direitors who arc
jointly imp,.eated in a breach of trust, at least where the lireaeli
consists only in the doinR of some act n..t in itself illegal but
unauthorised.^ '^

• Directors or officers of a joint-stoc'k company who neoleet to
,.

comply with the requirement of the Companies Act 1H7() which
re(|Uires rac;rtga)jes anil charges on the propertv of the cnmpailv to be
registered, do not make void the security by their m.jrleet to comply
with the Act;- the effect of which is no more than to impose a

- l";™"ii>ry penalty for the non-perfornuincc of the statutorv duty
wlien that statutory duty is knowingly and wilfully omitted • '

Directors are not guilty of negligence in trusting a manager of
general hif.li character and taking his reports or advice without further
inquiry.' With regard to his powers, " the persons dealing with himmust look to the articles, and see that the managing director mi-lithave power to do what he purports to do, ami that is enough for aperson dealing with him to«<i fide."

'

tt's^d'alin. ^.Jt™ ";r
''""'"

?'T
'"™n'l'"" o" ihose dealing with companies

wilhVoni.
which must be regarded. '

l,„„i,.s. The e.vtcrnal position of a company must be mastered by ovorvone dea ing with it
; since its articles of association and the ileed

under which it acts are open to all. and those who have dealings with
It are aftecte.l with notice of all tllev contain. But the internal
arrangements are necessarily known to the directors alone ami their
right action may be presumed so long as such action does not transcendwhat is permitted by the articles of association or the deed » Therefore

/» r.: l„,r,,„„ Co „,„„„.„ Supply .t,,«„ia„„„, 27 i-i ,. 322 . /,''„ ,]:,2:'^-,

ir,,n il '\iTW!i"" ''1°°'
^rinfj's- '" "' " '•'" • '" " »'*«»»<' <"! «»'iron (,(»., 47 L,. I. {its. In re Cardiff Sarinoa Utinh n,ii'i,i,'M r..^.. i- r-i i. - -

3 /.re tSnli,kGHard„m Lite. Amranc Co., U VI,. D. 33."..

.,,.''"'';'''' " ">'•'»». 12 App. Oa.. 371, ovcrnilinn /» n- .V«i,.t In,, Ore r„ u% hJl.. W the reason. g,v™ in /„ re Olobe Xcw P„I,„U,„„ „nd .*,/"„ 4K I i'
(" >. -

" )' t" tho personal liability of directors. Belli, v. i,rf Kl,„ L li 7 Vr 1 M, '.

' '»'i!A'in}«lo/iCoH<(»J/i;(Co. (No. 2), ri»lll)l'>('|, >7.| >«,;

« Miih-'if/ V, Enut Iloltthnl Minimi Co T R "^ IT T ui'o * 11 1 ,-.

L\".i
„''?"* fo.,119IM]20h.«OS. H.Ure.tor.a; i;',,S;;,L!rinwhi,h if;

oil. L.V.-^U1.'
'iv-rnta... Ill ni.tr "»n nrg!-.-t : Jir,r.jatr v. Sln„l,,<lij.

,
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I'ARTXKRSHTI'.

I22.'i

l„.s

^"fran.sai-ti!il.' ' "u»inc»s iif .•oii]|«ini,t., ,„u|,| „„t

* assots in ;>a_vinj;

fnm, „,i,fea.,„„,.„ or por-^ilTuL n, 1 T '";, ""«''''"""" "I"'^

so.^ l3«„f,hor-„„,pa„iLTrt 18"i2
"'' *" •''" ''""rt -"'I-t

''""' «

- .f I.e. l,a,l knowingly a 1 wSfuMv Wt n„
*'»"'"";" "' ''" "'mpan v,

.a» violated a plain statutory duiytoaftL,. 'T;""'"
*'"' "'l"'''"""-

..!as,„t8of,hecomp8nyaatLycame7Xr
I

.^ '"," '""'" ""* "f
..|,u,lator wore guil'ty U anythiriike , ,/ fj"'

' V.rt""''/.!? tl.o
rau.l,- „r if „» persons were his a ro,,

'^*'"',"'' •'i"'"""''*}-. "r
.;."..ty, or fraud,^l!e and they ouW Zdrul't"

""*
'""'"f"''-.'!-tlio person defrauded hv their conduot"" ' " '""''" ''"'''« »"

'"""Jel, but to take reaaoTaWe eare i^ f
"''

"i'^*
"'<•>• ^™"'"-

"•erely In believe but to beiievl i^f n- ?™"« "»''' briefs -not
House of Lords^ettledt: lawXtlyStfr ^'^ ^^ ^'^''- '" "«
that where person, have forlZa Sir^et. ,•'7'™"°"'''''''^"'''"
"•SliRenre in forndng it ;

* Tu Bowen I T
""> '"*'°" ""' ''<' '"'

P'Mnts out that what a man may represent a'a t'l, ?'f \ 'J'^""'' »'"""
s by no mean, conelusive of what in fact i, ,1,

».'""? °' *'' "'"'1 '^''"'™«l'v
»"y.ng that you eannot look into a manl\^ ^ '*""' ' ^'' '"• f™-' ia^E'

'-'

'

't you are going to find fraud agalt him a",fd Tm
"""'

'"'l'^:

'"*" i' "*^ "
see what nmst liave been in hifrn nd ,

'

l'''''
•""' ""'"k you

fraud." • Once arrive aVh.l?' ^ "1 7""°' find U"' guilty of
;."ndwa,tohis::Xo:ed;e

u^rhrtVhic^'ifT t "'»'" °f w'
< hen he has told a lie just as if he nlS • ^° ''esrnbes it as bein^
-"."thing outside hVown mind Zt,-.!!.!.'^}TT'^ "'isstatement oi

— ..„„^ „ ,11,^ j^^^ jjg jj ^g made an in(
.
onietumg outside his own mind and vi=iKi„ * .u"^

-"^.•.ouieiii, o
I.e diatinetion therefore is be?w'ee„ a a »,J

.""' ""'' °' "" "'™-'
l^^ssly and a statement not true made fraudT",'l ""r

''."" """^^ '^"=-
only .s actionable, as neglige,«ernot deeei? ^' "' '''"''' ""= '"«"-'^gl'gence

'•mi 2 ch. U23,S •

'
"J

'

'-'' '"• "P'"'"«i by P.r«dl, J., i;,i,,„rj

I. ....-1 i«.]il.n,?i.,";;t""'?''T^'T;"'' '"'"'''''»' ""< m.,.. i ti»i;'';i
""• 'f

} li

4
: i; f

i

hi; i

IiMiirancc Co., 11 Ch. D.
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ItiHrnii

DiMin.iinri

iiiUv infoniK
tinriiniio-

I'cntty Kivcii

wIhti-iIhti-

iHiidiilv. III!

nut II duly,

itowi-ii, \j..1.

in Lou- V.

Ciiii^ iniiNt ln' taken nut ti> confuiinil tlu- 'lefiMinn of Ihrrtf v. Peek
7'"' with tin' fltH'trinc i»f cMtniiiK'I hy rt'iin-sfhtiititni. In th-rrif v. /'crX-

fruttrdlk'trii'i'.-
'''** 1'''""''^ " i-oiittmtinn wiw that the ilffi'n<huit*M rf|in'f*tMitutiori wuh

<>r4-.tc>)>|>.'l l>y inucniratt'. 1'he (h'fonco wuh thiit if it wuh iriurciirutf, it wam Ntilt not
it'(.ri'M'rit;i frfliidulctit. In a cane of f»tu|i|M'l, on thr othtT hand, the plaintiff's
'"'"

rlaini is that the Ntatcnient made l>y the defemlant he taken as accurate
aj(ainnt him. Hut in a cast) of deceit the plaintiff"!* case itt hacted, not
on the want of ac('urac;y of the defet.dant's statement, hut upon its

fatuity. " Preventing tlie defendants from denying the truth of their
representation would not enahle the plaintiff \u succeed in such an
action ; so that the plaintiff could not rely on estoppel." '

Another distinction must he drawn hetween mere false information
innocently given, where there is no duty to give information at all, and
false information innocently given, where tlic informer \n under a duty
to give correct inlormatiiin. In the former ca»e an action fordamagen
resulting fntni acting on the information will not lie ; in the latter it

will. Howen. L.J., clearly expreswes this in Lm- v. Bouveric : ' " Negli-
gent misrepresentation d(ws not certainly amount to deceit, and
negligent misrepresentatiiui can only amount to a cause of action if

there exist a <luty to be careful— not to give informatitm except after
careful inquiry." For example, a stranger standing at the entrance
of a dock is asked by one i tvigating a vessel whether the entrante
is wide enough to admit it salely to the dock. He answers the width is

fifty feet The vessel is steered into the opening relying on fifty feet

being the width, and is injured. There is no action." If, instead of a
stranger being asked, the inquiry ha<l been made of the harbour-
mawter,' there would be an action.

The liability of directors for statements made in prospectuses and
similar documents is extended by the Directors' Liability Act, IH'JO,'

passed in consequence of the decision of the House of Lords in Demi
V. Peek,'' and by which negligent statements made in a company's
prospetrtua are excluded from the operation of the principle there
affirmed. In the cases to which the Act applies, an action in the nature
of an action for damages for misrepresentation will lie against a person
responsible for an untrue statement, although he is not guilty of fraud .

and where there are joint wiongdoers, notwithstanding the general
law, one is entitled to contribution from the other.' The test of an
untrue statement is not the meaning of those making the statement, but
that conveyed to those reading it.' If the statement is a repetition r)f

an expert's report or an extract from it, or of a valuation, no liability

attaches. The plaintiff may, however, prove that th*> defendant hail

no reasonable ground that the alleged expert was competent to report
or value.^

The Companies Act, 1900," by sec. 10 provides that every prospectus*
issued by or on behalf of a company shall contain detailed and minut>'
particulars which are specified in the section and that any condition

I Per Kay, L.,1., Lvv v. liouverie. tl8»l] 3 Ch. 112; upe also Jiarleu v. WiUhr^l
flQ. H.. iwr L(,rd Donman. 208.

•i |lH»lJ8(.'h. lOr,. 3 Tkt"Apollor'[\m\]A.(.\Am.
4 fl3i-'»4 Vict. e. 04. An action under sen. Sis not within the limitiitio.i of the I'ImI

Prmedure Art, 183J (3 & 4 Will. 4 c. 42), ». 3. The in lion may be brought within -ix
yi'iirs from the lime of Kiibitcribing for the nharex ; ThampmH v. Ltn-d VlanmorrK
[IIMWJ 1 Ch. 718. ^ 14 Ai.p. Cas. 337.

• ffcf.nrt<v.Si«f;ro7i.[i903J2K.B. 197.

' Orfenwoodv.leathfrHhod WhfflCn..[\mt^ 1 Ch.42I.
* .13 A .14 Vi<-f .

<-. «4, s. 3. » tt3 & 04 Vict. c. 48.

I.mbility .\<'t,

IH!K).



r'AUT.N'KKSIIII'. L'L'7

r..i|iiirini( uny aj,;,!!, urn for «lmm to wain^ >'oMin|it.ri.r sIimII Im' v,.iil
-Nr, iMTiiiltv fur imn-ci,.iii,li,inn. in iiii|„«,,l |,v tlii> Art ; -;., that am-
pon.0.. who wilfully <li»f.lM.y» the Act n lialilc tii nii inili. tiiirnt anil
tn an ai'tloii at tli.' iiwtali.T of aliv un,' wlii> has MiffiTcd iloiiiaue thriMiidi
nisnnn('nin|iliani'i>.'

• Thi' ilutics of a cdiiidbiiv'h wiTi'tar\ are Wfll uiicliTstiiml Tlicv ii,,ii.
are of a liimtcil and of a ..niLwh..t humble iharaiter. • A s.Trelarv' il..«
said Lord Ksher, ' is a mei, seivaut. His jwsition is that he is lodii "'"'"

what he IS told, and no person ran assume that he has anv authority to
represent anything at all."

»"" The ilutv.,( e.xaminin){'and .heckiiiK
share eertifi.ates may, as a rule, lie |,ro,«.rly left to the seerelarv
\V here this is done a ilireetor is not estopped from deiivin}( the aeeuraey
of a certlHeate passed at a hoard nieetiliK at which he 'was present.'

I .1"/'. ivi.'i, :iii.-.,

J ll,,r,„lly. .S„„ih /,.,».(..,, Tn,,,,,,-,,.,./;,., |«i), H. |), HI7.
.;''•' '•'r'l M .«) 1. \\l„lrl„„rh v. Cim^,,,/!,. \\m-!\ \. ( . XH ., I,.,,, ,,.,„,,

«.i,'./i»7 .!».; I,i,,.lt,„„l i;,. V. ,V». ,./„„(. 3(1 (li, I, 7S7. siw- Trmlnii; lhi,„lr,,ln„l.,m„t,(„ V. J.,«..,|ll«i:i|SI1,., |„., K,,r«,ll, .1.. 1121; U„l,.,. y. i:,.„l Fn.Jl
I m~J,d«t„i.\[\m\\A: nil; r,„v,„,,v. ft.rf-.iiiBHiijK. » 741,

I l>i^tm\. A''"««(my.[lilisi| I ell. s,-i;i.

e(

rfl,iry



liistiniiion

Ixtwi-cnllM
)NIHiti0l|i>t

the |><.:,li<.i

«f fXPiiitor

CIIAI'TKIt II.

Tlil.sTKKS AND KXKCITolts.

Thk liiiMlity lor r.,.Klig,.nc. of trustors aiul „t ...x,., iitors „mv ,oti-
vciiii.Tilly lir tri'alnl tii«i.tli.T.

li' A tra»tpc Ims hcpii ,l,tini.il a« " a ptraoTi in wIkuji s.iruc cstali^
interest ,,r p„w,-r ;'• „r afl,..tiijg property is vested for tli,. Iienefit of
another. '

•< ATI exeeutcir. a.-, .{efincd liy I!lnrl;stoi.o.» is one " to whom anotl.er
inan eommits liy w,n, tlie execution of that liis last will and tesla.iient '

A trustee l» the (/cni(« of which e.xeeutnr is a »;jrriV.«.

(ertain (lifterenecs there are between executors onil trustees sueli
U,t instanee, as the eveeiitor's power of retainer; » which isanin,plie<i

I
power, anil not inserted in tlie instrument from wliich he derives his

;

autiiontv; and the legal jiresumption that all trustees are lialjle to
• account for moneys- paid to the trust, while only tho.w executors are
presumed liable who are shown to have acted in any matter ' and
that, apart from statute, one trustee cannot, and one executor can
pniim lace, f,ive a disphaige ; ' and that worked by the different

1 Per Woo,l. ,1.. in T,„jl,,rv. /Mr,.. 1 10 1!. .S. (.1 D«vi.).1.10. ra.v The «i„, Ii„i.oil 1. t,.,md in Ilouvier, J^.w l)i„li„„aty, .,1. ,«,: a,l,li„„ 11,„ w.,r<i. after „r ,| , r v
'

v. * -.7 vlTfnl'- A
"" •'"","'"7 '""' '" """"i"'"' I'y >"" Tr,,,,,,.'.;:',

'
'&,:,

.HI X ..7 I l.t. ,-. 03). A, to eon.triictivi. tru.li.™. or ,„ the l,„g„„,p „( 1,„,| .s,.|l„,,,„.

sua 2 ( h. 2(1;>. Hv 1 ir Jmli.-inl Trii.-lTO Act. ISIHI (30 « m Vict i. 3.11. I
.' '" '

tllc«dmmi.tr»l,n„ of ,h.. pro|«.rty of . deic.td pcr.on .hnll l,c ,i Iru.t i,,',l Ih,'.«i-ciitor.,r udmini.lr.tor » IruMce. /n „ Raltlif. ||8|M1 » ch x," Tli, ,lra„.fcr Art. 181,7 (00 t 111 Vi,t. c. «,1|. v„»t, the real ™,»le :,l^\.M,i„ i „| .

rj;'r:;,3;xwu lit
™'''' '"'" '''"'^

342-348^''
''°'°"'' ""' ''"""'' '"'' *''""»"'!• «'" "' EnS- I-«» (2iid ill), vol. ii.

3 /»ire/?Ao«</(.. I189912 0. B. 347: Inre lltHftt rinflfil 1 f'h fin. It..,-:..,, n
|18!,.,|lCh.,«,2: .ee„.,ti„,Vb»..K.e.i;' SIjTn 2,2. Th^

S U, a 3"ii8.
""' ""'""•'"''I' "-y '-''•™ "' 'I"' «>""•«« of Fraad... ut^^^il'.l

4 Ckamhfr, y. Minrhm, 7 Ves, ISO. where Lord Eldon .lalCK Ihe reanai for ,1,,.rule: i»««/„Jv.6W»y„. 11 Ve>. 333 :
" A, lawajoiiitreceipt i.^eonelii™; ."J |„ ,

Itl ZrT""'"!"'-' '." ""',l""«!» "' I-""'- »"'! i» not 10 beeontradie,,,!. ]1„, , „.
, o,,r,. whieh rcjcet. ei,„,,|«.l, and i„ir.iie» Irnth. will deeriK. ae.ordina ,„ 11,,.

i , ,and ver„y of ,hc t,,,,. Chu^^m v. !M„„. , p. Wm.. 241": //„ri,V /•, X
1 l-.,l,n. isT I.ord h,.,.|K.r Henle.v. 147. Si-e Slorv. .).». «um„i;,rv of ,l„.,i,ll,orTo,
III » noli; <o - SlH-ni-e. K,,. .I„r. ,1.12. .-olNvl,.,! from ihe jii.lKinenl. of CI,,,,,,' ,,rKen,
,.l i;„».7/ V. V„,,« .1 .l„l„,.. (rh. ,\.. v., 2S3. „,„1 ,Li\: ri„rl: 8 / ie X V ,...'. The iiole al,r„lj.,, Slorv, K,|. .lor !S 12s:i. I2S1. Ihin V .SV.J... II V,'; 1

.

'

//','-,/ V. /Hiiivinrt,*. 4 Ve«..11,11. 008.
'

, ,

;', ""',''•'.' ''>'""»<<«. 3 Swanst. 1. 04 : ri„,Uon v. T^nl Durimm, L. H. 4 v.k 41-|
wlo.l, 1.. ,l„l,i,B,i,.lie,l ,„ [„ T. Haiih,,, h. R. 1.1 Kij. 204. on the (jro,,,,,! thai ti Ij,
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)fH*riiti(

hiKt'

oftli,

iric.irruriLstmiri

Nt.ilutu i.( I.iinilati

within wliiih tli.

"ft)i

im«
;

' utiil lliiit, ll.iw

iliflcrii ' iiri'. Ii

l|i'iroriKin,oftlii'ra>iii|iumiivilvl..
rxprutiirn iKiwpm ari> to lii> uxon i»i,l,

'

Tl

•ilil! fr.

|iiiHil[iii, 1,1 tnisti.,.s anil 1

Til

i"ti>, whilo tli(»io of iili

im iiri' rrinatantly to I,

IJl'Ii

Ills of

lire to III. ri'fiTri'il

Ki'liiTuI prill, i|,|i. to wliiih i|lli.«tiimi. of

Siwiijlil V. thiiiHi:' to h.' t

i»»lati.,ll,y.Ji.Mc|, M.K.. inthet

of tliu t

liUHiri
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•iitilv l.i'lni-i'ii III,

i,.t,.,l on.

ilfni»tw'»lialii|itvi:,

nirt of A|.|i,Ml, in I"

11 trUMti'ii oiinlit to I'oiiiluct III,. I

rn.st 111 till! »,iiii,. inonniT tliat an oriiinarv

lialiilitv

ni'M woiilil ..oniluit liliiH own, am
ty or oltlijfHtion on tli,, tni.Hti'

il that bi'yoni'l that tl

InotI

pniili'iit man of

r wonlf*
•n- iM no

I .. I'l
"n-""' >,„ iju..,!,-,-. inotiiiTwo

tioiml. Iifiaum. Ill, I, a triiMtoo, to romlii,-t l,u.,im.«« in „tl„r tliin tl„,o .1 nary ami i„i, ., „.„,. i„ „^. .^ ,;„,„„ ,„„. ,.,,;'',, .',,"
km I ,1, tran,a,.tion., of thrir o»n. It nrvor roiilil I r,. , „ , I,

I

prml.lt man of I ,«,ni.s., woulil ailopt. or to romlu. t ll„. I.iimii,.., i„any o,li,.r way „ „ „„„. „„,„„,,•„,' „„ „„„ ^. ,
,

;;,';."'
ami ail thr |.m-auti„n» that arv diTniwI mmonalili. hv orii l,.„i m, „ ,l.u.™,..,«. ami lii.yomi (hat I am not r liml tol ' "'I

'

„l„.r, ,""l"";''"'"'''i"
'* ''"•'''''.v»tatc,l l,y Lor,! liroi,„haii,. (

'.. i„ ,i , ,„„ „ , ,

,

nil. .\o trustee i» lioiiml ,„ be « prophet ; he is boumi to a,t with
i'-™' '

, :. ..ir.,.i„\. ,,^ „, , ,
,

I'"''"''" '" " «.,v„.. |,,w I ,!,, ,1,., ,.. .,.,

ll„.l"^'''
"'" •^"'"l""!!'" "»ic-,-» r,.n.oli,lali.,nA,l. IIM.T (« ,t ,| Vi, I , li.i . i.i ,. • ,

,-arrcdlh,.y become .*„r,*,&r,. ».«,.n v. L. /a' |?Xr, .f''",',' •.."h" '"'"<""

11...1 ih,. .r«,,.f..rc tet y :„a s ' ?;r^^^^ rsr.'""''"'"
"°'" ""-'""' "''''^^"

l-.iill i,r.,.,C.,,w«.,u„l,K.rL„rd.S..|bnrn;.51H
"""""" '"" < ^IT < "». I'-'

. t.\'C- ": "" • "lilT"",!. IHIr 1.01x1 Blarkliiim. rfApp.V',,;. m
'""'-i"m"'i'"'r.lioi,iel),i„tclligiblp.l„,t/i,ll,.xl.|,rulf ulii, ,.„ ™ i

.la'i :;;,i,^:;i':,JiV^'';:, f^,;^V''•^'.'^'
''""•'''"' '"^^^^^^^^

;:.. 1 nor JiX™ tt„.; r;Si;;':!;"S ^:;,fe^:S!S '^^T.1. c„

...lyornol: ft,rH„,„ v. «,«,«, 16 Sim. 2!I7: 1 .^1»V! * O? 01)7 ,^or

' 'l.-l^. v.//MH!7,r/,W,2Ul.ft p.3.-,7^.17lj^
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)>r(»N iiU-riiT mill fMri>«i(iht tn tt rt'imnimhU' I'xtcnt. Init iw in nut ImhuhI
to an ittmoltid* rori>knrm)cil{(i>, wliii li no rriiin nin hiivr, nf fvcnt« llmt
ufttrwimU ilo iKTUf. TW i-vpnt hit" prnvi'd timt it wrmld hnvr Wfii
iimrr |irnviilrnt tint to hnvp uriiritt-i

hiiH II (Iff It lii'ii! rnnrc t nil' to run. uni:

i-ti li li'i

1 it

Ih tllO If,

i'X|>iml ; but we iin* not tn jinl(r»' nf it hv ttn- utiitr nf thinn-t
lift thi'V wiTi* at tlic til

l<l l»> hettiT if it Imil

, hnt

('>iitn1i..M

tl).>l III"

l<i>l.ilit.v.,ra

i;ri4lilll<ii|Fi

rrii-ii>' rtiiixl

tK'l...rr.lhv

lliiH.arri ..f

run- mill

I" "-!•-
)!•- IM Ih"

The •pinion liHK Ih'mi nilviiiiricl thai the li»lMlil\ o( ii Kraliiiliiiiii

tnintri' niiiat iirilinuriiy Ik' Ii'»|i'cI \,v rpfiTi'nif niit ti> nn iivi'rnKi'

tnluUnl. hut to Ihf lUnnv n( iiiri' iinil (iniili'lii" whii h the imrlirulnr
tiUMti'f hhi'h in thi' iiianiijifini'nt i.f ]m nwri [irivtiti' ntlriirM. " unil the
MiHiiilunt iinuht to iiri|niti' il to hiniwH. Ihiit \iv niiiih- not choiie of n
niori' ilihgiMit |i.'r«on. whii h our iii«lom (o1Ii,h«. hut ntill thiTe niii»l hr
lumti /idin." ' Whurlon ' ri'iriirrN I liis us rrnaimt iiifj frotti " (hf wliolHtlic
jiirintn" unil ihoNMvlio folhm- ihi'ni." When the point nune to Ih'

.iilii»".«M
'"

"tdui'il in the llouw of l.oril«.' I.oni Walion ' .-uicl that »ui'h a " ruh'.

I""'* whiih i» i|ui(c new In nie, wnnlil he hiuhly inconvenient in praetiii'.
'""""

In every ea»e where neiih'el of ilulv i» ilnpilled louhiHlyof lru»leeH il

wonhl neeeNsitale an exliuuittive impiirv into the private traiiHurtion!*

of eaeh inilivi(l\lal inenilper the interest of the tnnlee hein« to nhow
that he wu« a utiipiil fellow. earele«» in nionev matters, ami that of

his opponents to prove thai he was a nnin of »Mperior inlelliKenee ami
exii.plional shrewilness." Ami in tin' sui.sei|uenl ca I Rnr v. .1/w*.*
l.oril Hersehell, Kpeakiiin of hnmiil v, H7/,(.7,'./« anil A'lioj- v, .»/«<-

kiininii.' saiil :
"

I ihink these eases eslal.lish that the law in holli

icillhtries " (i.e.. Knxhinil anil SeollamI) " reipiires of a Iriisteii the
same ile|(r if ilili)(eni'e that a man of onlinary pruilenee wiiiilil

exereise in the rnunagenienl of his own affiiirs
*

: anil this test niav
now he re);anleil as estahlisheil.

" Hyaeieptindalrusl."saiil l.oril llanlwieke. " a person i» ohliueil
to exeeute it with fhlelilv anil reasonalile ililijienie : anil it ia no
exeuiw to MV that Ihey («(V) hail no lienefit from it, hut that it

was merely honorary";" anil as autfiority he eiteil the worils of
Holt. ('..P.. in ('<»/(/» V. Itmiiint :" "For thounh he (the trustee)
was not bounil to enter upon the trust, yet. il he iloes enter u|Km
it, he must take rare mil to inisearry, at least hv iiiisnutnageinent
of his own."

Triisleo not A ilistinetion '" must he noteil lietween onlinary business men anil

'«"^«l'"
i'"!"'''*"- A trustee in ((eneral is only expeeteil to'he a ((ood business

diliiien. r.
nian with juilxment to seleil those who must ail for him in matters
rei|uirin(! special faculties. Yet Ihonxh a trustee is mit reipiire.l to
show the khiiwleilge of an expert in the hnsiness of the trust, his

1 Sliiir, Itihl. I. 12,

.\li>ii<rellT, ami l.or-1 .\.

I 'a.. ,'i.W.

' A'mu- V. .i;nrf,»».i«, l:l .\|,|,. r.,,, 7,-,;i

• U A|.n t'«.. .-.ail. Ik r, .SW„,.,». I',i..l V, ri,pl,hy. 42 Ch. I). .Vl ;

V. rinr»», 17 Rettie. 7n» : CmbU, v. II /;.//, . Is Uilti,.. ||H1.-,

"
'.v*l'i';,''

'".-'•
.

' 1.1 .\i.|i. r».. ;ii3.
' LhmlM, rcrpor,il,„ti v. .S«ll„„. 2 .Mk. -IIKI. I,,.r,l Hnrilui.lie r.-lt-rn^l C i

Ayliffr V. M»rr<iy. 2 Alk. IH), wliiTt- .i deed .ililai I from a f<'<luiqn, Iru^t l.y executor-
and InnliH'Fi sciurine Ihi-iii remmiiTalion a> a .omlllioii ol Hair mtiiig under the «ill
«a« set ,i.ale oil the proiui.l Ihal Irii.t. „n- iioiiorarv. and lliere i. a slnmg rra...li.

. UKiimst Atlowinir an.vtliia!; h.-vsi'l the ternw of tla- Ifii^I l««-.»,^' it «:v.-,^ ::::

Duly iiialrr-

lalien liy

in ilililli; a

trnnt.

ID, ,i.lo,,t,-.l liv |.„r.| |'r,.,aliiii hiiilis. I.onl .liii,li.el'leil
am in «,.. V. M,.t: \:, Hiiii,., |ii:l;l. I11411. r,.vrt.„-d H .A|.|-

Whart NoKJijieme. j.-||ll.

L.r. 71111.

limine ad VI itagel. I In
141 U.S. (34 ilavi>)l:l2. Iliedi~

idiidri

iiiioiiolH.olai .1 171.

U'liarliai. X.-^Iin

1 Uri'i'f V. Sfniultliti'i.

.S'i|-i.
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"•Ill It'll It* nil I'xji
Iht. ri]«liT.hi|i III lliut ilinniili-r lii' will i iiiul

ii« nil rx|.fit iiiiil iiniliTiuk

tlii'iliM'liHrjfriirtlii'il

tiiili ijiii'H mil Wiirrulil llii. iiii«iim|iti(inlliiil In

lilt ii'K of Ilia, illir, Tli

•r II W ViTiT li'Hl ill

''|''"l flllis iirii|Hi»i.

I" I.. .

lu'llli'nkllliif

aUMi' il tni^Ii-|. ,
,

I • "•t>it"f II iiiiniri* II

i«liM kii.,Kl,.,lB,. ihi. „.„ „( ,(,„ ,|i„.|,„r^„. ,,, |,j, ,|,„
"•iH'iialint. In iiianyiHscuwlifri'lrinl.'i'Hiin
llf HIK'rialist lllllitiii iir <!»..». ^1 •. . : I

lm|i|

Mil

'l-V ialr

IhiV'ik*'"!":'
"' "l';"i»li»' 'I'lti-" ..r- i.ntn.,l„l l„ piiil aKLtil,, a„.

I'lrlt'l'
',

'-""i
.""'.''•',

"""ii''''- 'I"""- •'«"'V "" '....Iniil,
:

"

A tni.t,.,. I, l,,„„,,| i„ ,„.rf„„„ „|| „,,, ,.|,i,i, „„, ,„.,., ,, I

. n^iT ,.xi.n,„i„i ,,, III ,r,i„, „ii, l,v ,l,|. Kn«li,l, r„l,.. a, li,. i„ ,
all..»i.l ,n,i,|i,.rHatmn for liHm.rvii-..,. |i,. «.|,i,|i| „..,„| („ ,||,. ,„„i,i„„ „,a srariHliiu, liailv... ami l„. r,. ,i»il, v U I , „r' in r,

„'

:.";;'";'!' "'

v" "• •"»-"'«; ••i.'iix"...- - -. ami ,.,i,„„„.„r! .ii!„iu> I,.., ,,..rl,a|,», mil„.,.,l iliat In thi, ,iasHa«... if thi. analouv li,.''"'" "7"" '"I'l'K""''
i"

'Il g\-t "f takin;, tli,. ,ami. larv wliiili

„:'.'
".'ri;"'";;'"-

1'"" ;'"" ""' '^'" """''' ""^' "• '"- -> - -
I'niTn...

'" '"' """' " """•'''>""'"" "' -l-ill Init „f

A tru,t.... n,u,t ail in th. way point,.,! out liv lii, t,.»lator ami n,i„lnot ,1,. art, ,.tl,..r han 111,,,, whii'h 11,,. t,.rin» ,,t hi, truHt ,,,.,n,it. llioiml,h^ tnay I,,- sm-h a, woulil li,. ilon,. l,y „„ „Hinary p'rmh.nt ,„a„ o'"
" '" '"I";;"!

':y " »l-<'ml.,l.
'

l m th,. othtT hanll. wh.n . Ii,.r,. i,a u ,ml lourm. of •,,„„„.„ within ,h,. „.„|,„ „f th,. tru-t,.,.', ,,owi.„ h .

u» ,h,.,l ,n a, ,ip„„« „, ,h„u„|, ,h,.„. ,,',1,,. |,„ „„„„ ri,t ,',, |„,i,

"
,;

|.r,>,a.rty l,y the ,l,,h„n,.,ty or in,olv,.m:v of „n agent ..nipli *1
,onlinary ,o„r»,..' t r..,ult, fro,,, the nature of a trustee's I 1, li

•

not that of a ,pc,iali,t that he may employ agent, of lompeteni skill
., .omimt any lm„ne„ of the truit r,., uiring the exer,.i..l'. of

"
„ ,

i

uowleilge or fueultie, whenever sui-h en'iployLn. i, a,.e„r,linVt'
ua em r-e o l,u,i„,.„

; .hough, sinee the duty he ha, undertake!,

;,.,;, iih;;';:;:;;;,',"'''

'" ""'" '"" """ "" -»i'™»''"ii'.v -' »-in« "p.-.

, rJUfl'''''?''
'•

'lH"''-'
""" """'"" » "'"I--''"''---'"-. |«T»ua,le,l his i-o.

stoik int.i \\,.st Australian, an ,n,eril„.,l stoek. The stiH-klirol er
"",l..rtcH.k the l„„i„es,s, s,i|,| ,he ,to,k a,„l purporte t ,",.',, hi
pur.has... This ,„ art he .li.l not ,|„, |,„, „p,||i„ ,|„. ,,r. , ee, t„ hi

Iv t r, . , t h ; «"7"'K''!i;''"
"',""f "'"•"'li"l« «t tl.,. l>ank person.i»\

,1 aeeept the transfer. The evidence showeil that this was not a,,sual ,.„,.r,... tl„i„„h suggested on the usual form of the s lek rc,".i ,no of whieh was shown to the defendant. Far- ..|1, ,1.. ouotiig |, illlaekhurn :

' "It wouM he |„„h unre,,,o„alile and in,.v, "Z,make a truste,. responsible for no, Wing „,ore prmlentlharill^lna ^
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men of business are," asked *' whutluT ho. \^ lialilo for not h.ivinj^ dom'

80. That depends on this : whether in the ordinary coursii of business

it is usual for the ordinary prudent business man to do it ; and on tin-

evidence it is quite plain it is not."

A trustee is not justified, without necessity, in pnrnutting trust-

moneys to pass into the hands of solicitors even for tlie purpose of

completing an investment agreed upon by the trustees.'

An agent employed in any business of the tmst is responsible to tlu^

trustee and not to the c^gluis que tfist; unless suchagontwas employed
also by the cestuis que trust or on their behalf ; for the ngent'.s <luty

arises out of the contract alone and is limited by its terms. Lord

Herschell, however, notes " that " there may be civsos where, it trustors

failed to call to account those who were under liability in respect of acts

injurious to the trust estate, the beneficiaries might compel them to do

80, or even enforce the right themselves." Such cases must bo very

rare, yet their possible occurrence must not he overlooked.

'

" Prima facie" says Lindley, L.J.,* " the only persons to sue an
agent are his principals ; although, no doubt, it might be slutwn that

an agent was so involved in a breach of trust committed by his prin-

cipal as to stand in the position of a f/wwi-trustee, and in that case an

action might be supported against him." That is, where the agent

by his conduct has ceased to be agent and acted a.s a trustee he becomes
liable as such. For instance, " If the agent of a trustee, whether a

corporate body or not, knowing that a breach of trust is being com-
mitted, interferes and assists in that brea(rh of trust, he is personally

answerable, although he may be employed as the agent of the ])erson

who directs him to commit that breach of trust " ^~he is a joint tort

feasor and liable as such.'

But the cases alluded to by Lord Herschell are not of this class, as

liability attaches by virtue of the person charged ceasing to be a mere
agent, and being clothed with a more onerous capacity. They seem
rather to be in the nature of special exceptions to the rule, and to be

referable to that principle of equity which requires its decisions to be

regulated secundum cequvm et honum,'' and are not strictly recognised

deflections from any rule. Turner, V.C, shows this when he says :

^

" The cases, I think, may fairly be considered to go to this extent thai

such a bill " (i.e., by ceaiuw^ue/rMsf against the executors of a deceased

partner which joined the surviving partners) " may bo supported in

all cases where the relation between the executors and the surviving,'

partners is such as to present a sub.ntantial impediment to the pro

secution by the executors of the rights of the parties interested in thr

estate against the surviving partners." This is recognised as law iti

liord Selborne's judgment in the Privy Council case of Benimjfield v.

Baxter,* and may be considered settled on the footing that as a ruii'

the cestui que trust is not entitled to sue an agent of the trust whose snh

relation is with the trustee ; but the Court has power to enable him to sut

1 Campbell v. Sclandera, 13 N. Z. L. R. TiiT, 7tlO.

a line v. ytfrk, 14 App. Ctrn. Stilt.

a Ah to what Jyird Hertu-bell b(W« about beneliiiiirios <'<>mjM-lliiiK trustees tn i.il.

action, bop Uwin. Tnwtn (I Ith (Hi. }.'i.'>'> ; R. M. V. ( ISfiid. Oniir xvi. r. U.
* In f A>nf«T. fil L. J. Ch. 27.T
s A.-'/.\. LfircJiterH'nrpoTatMn of),"! Bom-., per I,,ml Lan^^ilile. M.R.. 17'.>. <>.

Ft/lrr V. Fph-r, 3 Beav. 550. « Ante, 173 n. 4.

7 Story, E>i. .Iiir 5 34. 3 BU. Com. 430. s Tmm v. .V./»k. !» ILirr, 141. lr.fi

' 12 App. (':.:.. 17S. Thr Ihit,' llrMir,-,!, V. Jh V ilUr,- I^Hrf-ri, r'.f. «!.
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whore othfirwiac injustice would bo worked ; »l,il,, i„ „T^n\[ng tho
dispensation in favour of the mlui que trust the fourt is very strict and
requires to be shown circumstances of disability for Miing and not a mere
refusal to sue by the trustee,'

In any event, the trustee is personally bound to use his own iudc- Trn,i,.,.ment an.l may not rest upon tho untested advice of those whose l"»n.lt......
assistance he has invoked, whatever their skill may be. If ho chooses

'''",'™'; "'""

to place reliance upon such advice without testing its soun.lness. ho m'™.'
""

cannot escape personal liability if things go wr.ing, unless he can show
that the circumstances are such as would justify a trustee ol or.linary
prudence, and fully informed on the character of the iiroposed trans-
action, in entering upon it. The trustee may rely on his expert's skill,
but cannot shirk the exercise of his own judgment ; not the judgment
of a specialist even though he may be such, but the judgment of the
business man of ordinary prudence confining his attention to the class
ol investments whu^h arc permitted by his trust.-

If the trustee uses such means of judgment as he has to test tho Ifil,,-
nilvice of the skilled person to whom he has referred any business he tra»i.-.M,«,
will be protected in the event of an unfavourable issue ;

" but he must I''" T'T.
'"'

not abdicate the exercise of his own judgment bv an im,,licit reliance .h".km;;lon the reports of his agents, however qualified fliev iiiav be ' Neither "''' X"™

rZ!
''",'";?'">' »" "f!''l'"l "P-;"*. "• "ven a skilful agent in circum- Ir,',!!;;:;.stances that are not within tho ordinarv line of his business. " Suppose "

sa>sKay,J., ' that, m.,ellingtrustpropertvorchangingan investment
trustees were to allow the trust fund to pass into the hands of their
solicitors, and that it was lost in consequence, they would be liable

• .'"!"!''' '"^ T" '^'"''™ '" say, as one of the witnesses said in this
case. Solicitors often do so.' The question is not what they often do,
hut what 18 properly within thescope of their employment as solicitors

" •

-No stronger case could be given of this limitation of the rule-that
trus ees acting according to the ordinary course of business andcinploymg agents as a prudent man of business would do on his own
behalf, are not liable for the default of an agent so employed-than
the '•ase cited in the course of this judgment by Kay, J.,whe"re trustees
were held Imble for taking a competent I-ondon' surveyor to value
property at Broadstairs,' on the ground that, though competent, he was
imacquainted with the place. This case is, however, now no longer

The duty of the Court wher ,',ere is a question of nicety as to („„„ ,„|,„,construction or otherwise is to lean to the side of the honest trustee, i<.N„.Ki,l,.'„;

4.1. In Slmrp, v, .S„« /'„„/„ Ku. £„„ L, R, » c],. „,,,, .|„„„, ,_,, ,
'..

,
' '„ Ira.U-c.

ic ,-™,.l„»,„n very de.rl.v iSat h p..r.on intorf.lrd in «„ ,..t„l<. „r„ Iru.t I„i°l

«i„,'';ir>;'.1 ,'" ° """'"'" ''""> ? "< '» Ih^t <n,.t tu„d. mmly „„ be

K <l. If Iho iru.ico would not l.k,. Ihc |.ro|».r .t,|» tn infom. ll„. riain,, Ihe ri- nVdvJ he m,., ,„c ,„„, „. ,„ ille hi. bill „gai,„l ,'be trurtee („r Ihe e.xc,:,,! on „? 1 e

Sull„i

inist.

^ Lrnrtyd v. WInUtey, 12 Anp. Can. 72
,".;;,',",'';''"''""•' ""'"«cb. a r,7t ;/„„„„„„,„, ,v„„

-« V.y*- -^' ' ''>'!'''' " "<•«>"
!>'\l'l'-

<•»-. 1. clM,n.-„i.li,.,l» I.. .1. ( h. 221 : Mnrhnn v. Si^dy'^ Trvln; u, Ilvtiir, 'Hili "-
ii:l:t. erjedl4.\|i|i. ra«. r..W; Amt,u\. A',,',lii','.:iv'h K i\^isUM.,\

,/»/.(v.«n««MlA|>n ('«».!.
'

l^im.yd V, iVhihlrti. I2 Apji. Cts. 727
tn, V. Tnim.ii. 2« Cb. 11. 2S0 ; /,. r. I'n,lht.,li,„. I;„lh„,l,„, v ,|//.

,

I
|.. A»„.r V. ilmtmm,,. U Ap,.. f«,.. ,».r i,„r.l W.,l.,on. 7!i7;

t-«''Jtv.{,,immm:L.U.1vii.7\'.t. k .'",(1 & ,'i7 Viet, r

I.. R. 12 Km, :I7:1:

nrly. E'irl i'u'il'lt,

.l/"/l. IJRettie.
.->lli.

. ."i7 L. T. O.-.4.

ra.«,»(i).
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and not to be anxious to find fine and extraonliiiary niuson.s for fixing

him with any liability upon the contract. *' You arc," naid Jessel,

M.R.,' " to endeavour aa far as possible, having regard to the whole
transaction, to avoid making an honest man who is not paid for the

performance of an unthankful office liable for the failure of other

people from whom he receives no benefit."

Further, it is a rule in equity, that in all matters of trust or in the

nature of a trust, the trustee is not entitled to any remuneration for

any extraordinary trouble he may have had in the business entrusted

to him ; for if the trustee were allowed to charge for his services his

interest would be opposed to his duty, and the Court will not allow a

trustee to place himself in a false position.- Hut when extraordinary

e-']>ense is incurred by the trustee for the benefit of the estate, the

estate must defray it.^ " It is in the nature of the office of a trustee,

whether expressed in the instrument or not, that the trust pro[>erty

sliall reimburse him all the charges and expenses incurred in the

execution of the trust." *

Neither is it in every case that the propriety of employing an agent '*

can be established
;
yet this is the first step for the exoneration of tlir

trustee. " Generally speaking," said Sir John Leach, M.R., in Wfins

V. Dill* " executors are not allowed to employ an agent to perform
those duties which, by accepting the office of executors, they have
taken upon themselves ; but there, may be very special circumstanccH

in which it may be thought fit to allow them such expenses as they

may have incurred by the employment of agents "
;

yet where an

agent was employed in special circumstances, Courts of Equity stepped

in and held that the propriety of employing an agent being established

.

the trustee should be exonerated from loss unless guilty of wilful

default.

The Law of Property and Trustees' Relief Amendment Act, IH.j!),"

exonerated trustees from the duty to make good the default of "" any
banker, broker, or other person with whom trust-moneys have been

EflwtKtatcil deposited." This enactment, says Lord Selborne, C," "does not sub-

byLonl stantially alter t!ie law as it was administered by Courts of Equity.
Sflbortip.C.

(jy^ gives it the authority and force of statute law, and appears to nie

1 SiHight V. Gmt f, 22 Oh. U. 74(J. a Sobingon v. Pdl, 3 P. VViiih. 2V<.
3 In the tnatter Oformahy, a minor, 1 Ball. & B. (Ir. Ch.) I8'J.

* Per Lord Eldon, C, WorraU v. Harford, 8 Vi'«. H.

6 In re Porlintflon, Partington v. Allm, 57 L. T. (154. So lonj{ ns the ngent aitu

merely a« a((ent, (generally Hneaking he cannot be held linblo as conHtniotire truwtic.

unlpHH he annint with kiiowloaije in » didhoiu-Nt and frauiliilDnt dt>Hi^ on the part of I lu'

InistceH : Barn^itv. Addy, L. R. 9 C'h., jxt Lord Selborne, (^,2.")l ; hut wherutheacmi
ohtainx {HMMexHion of the trust funds and acts otherwise than in Ntrict conformity w itli

his duty ah aitent, he thereby ohargesi hiniitelf ah truittct- : Lte v. Stinkey, Ij. R. l.'i Ki(

,

jMT Bjuon, V*.0., 211 : /» w Barney, Barney v. Barnry, [18B2] 2 (1i. 2115; there «..>

ft difference of opinion of the Court in Soar v, AxkuvU,
\ I81I3J 2 Q, B. 390, as to t In-

ground of the deciHion, but none au to the dee!i4ion ititelf : w^ \Kt Bowen, L.J., llD'i.

and ]>erK»y. L.J..405. Bowen, L,J.,('ay»,/,f. 3117 :
" A person oiTU|>yinj(a tiduiiiry

relation, who hao property deposited with him on the strcnj^thof HUth relation, is ti> I*"

dealt with us an ixpn^sr*. and not merely a constructive, truHtci- of such projwrlv,

'

In re Dixon, [liXXI] 2 Ch. Sdl.
« 3 My. & K. 2(1, the r.!-- of executoni employin); an agent for coHecting deht- in

the tentator'n bunineitH of a lailor. The colle<'tor ehargeii it i>cr rent. The mii'IiT

iilluWfd only 21 l<er cent, in the executors' account. See, linwever. Brirr v, /^ii'.-w.

2tK.'h. 1). 2;W. Art til the tnii.t'>f'M re.-<|ionHihility for (he intclli(;cn>-e and hoiUNtyif

23 Vict.

rt. 31.

liiH aijentx. In : Wniil, 42 (.li. I). (i74. In llendir Mh;
ittor wanheld jur^tilied in cm phiyin){ an accountant. Sec also Mani

2l)iik. (Ch.).W7.

22 4:23Vi<

;t M id<l. 27.

,1 V. ./..,

Hrkr Y. f.r
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to tlirow th,. „ini.< i,r.,/Hiiili 011 llios,. who Rwk to i-lluri!,' u
trusleo will, ,1 loss arising from ih,. ,U.f„„|t, „f „„ aB.M.t

'

propriety of eiiipioyingan agent has iHTnestahlislicil"
1 he wider provisions of the Trustee Act, 1K!I3 ' is now substitute,! r , 1 .or this

;

by se,. 17 of which a trustee niayanpoint a solicit,* ,Ig "
I'sS'-

'' '

e*r. "h t"«'
'»• property receivable by the trustee an,l to havethe custody o any such deed as is referred to in sec. r,C, of the Con-

may give a discharge tor in.surance moneys

l.,„?"'!r"
"" ?''"';'' '" '''"™'' 'l'«'™li'itor,the broker and thebanker they employ

;
» and it has been held bv Chittv, J that atrustee is not even boun<l to regard the direction" of his iestat.r what

solicitor he IS to employ ;i but the trustee must not allow any moiuTor property t,. remain 111 the hands or under the control of the bankeror solicitor for a longer period than is reasonablv necessary to pav "verthe same to the trustee.^ ^ ' -

• i?i' ''"ru l""",'
"}*' " *"'""" '» "" ""^^'"untable for l.ropertv iv,, ,r ghtly in the hands of an agent when the Court has conie to ..le con- »'::',.;;.

elusion that there was reason for the emplovment of an agent ' Tliis
»'"'•<> <"'

fcti^n ,"
,«™"»"»" i» dependent on the reasonableness of the H'lv'.Lh

tfdll ^'"l"": -t
^"'P"'?™ »f 'h*^ ""'es "f Clo,.,,h V. Bond' h'Sdlf "

""^

the ru°e

"' "" *'"' ''""'" ""'' '"'« ^''»™" "'
"""'•

In the former case, on the death of an intestate, administration rl„u.k.was granted to her son and married daughter. The isaets weTpli «»5'
''

Cb«!d«^"™'"'"'VI.""r'""'f""'' "'*''"'"""«' ofthedaughter's
husband. Seven months after, the daughter's husband died • tenmonths after that, the son drew out the balance, applied itZL ow"use, and abscomled The Lord Chancellor, affirming the Vice" 'han
cellor, held that the personal representatives of the husband we?e

hus excluded his wife from ever having eontrol-a mode of depositby which, without necessity, exclusive possession was likely to vest ina person not entit ed to it. When the money was thereby bst thempropriety of so placing it imposed a liability upon the estate of thoseto whom the loss was imputable." The Lord Chancellor s^d the
,

/WrwB, tl900]A.C.271
y v. .-.mim, ^imm] £ th- 42,> ; Wywinv.

a 44&4.5 Viet. c. 41.

Iiidgmcnt of

-. , , „.„ , j„ ,„ utni, u. n. I,) tq. ;:u3, the case
.''.. J" Ply"™! Willi, and vfhii h wa« mi«aiipropriat«d
< J Mv. *. Cr ioii . V....J,.. .. UaUttt, 1!) L. T. (N. S.) 471
" 3 My. &Cr. 490; AVi„(onv. //ntfeH lit L'l" ,V S 4 171 ti «

''
\ 1 Hare, 160.

..ill. /„ „ .,„„,-, .v*,™«,, [1003] 1 Oh. 262, di«r„,;»ri s;„t:i':i,ti-;^^.
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r*!

ImiA prim-iplc' was '"thiit. ulthough a peraotml represontiitivo, jicting

Cottcnhtiia. strirtlv wilhiii tlu' lino of his duty, and exenisinj^ reusniiiihic vato am!

diligence, will not bo responsible for tlie failure nr depreriation of tins

fund in which any part of the estate may be invested, or for the in-

solvency or misconcluct of any person who may have possesiwd it, yet, if

that line uf duty be not strictly pursued, and any part of the pro^wrty

bo invested by surh jwrsonal representative in funds or upon seeuritien

not authorised, or bf put within the control of persons who ought not

to be entrusted with it. and a loss l)e thereby eventually sustained,

such personal representative will be liable to make it good, howi-vcr

unexpected the result, however little likely to arise from the course

adopted, and however free such conduct may have been from imy

improper motive." ' " So when the loss arises from tho dishonesty or

failure of any one to whom the possession of part of tiie estate has been

entrusted, necessity, which includes the regular course of business in

administerinfi the property, will in equity exonerate the personal

representative.' Hut if. without such necessity, he be instrumental

in giving to the person failing possession of any part of the property,

he will be liable, although the person possessing it be a co-executor

or co-administrator.'^ *

J-JlM.«irt V. Johnson v. Neuinn " was the case of executors maintaining a balance

.V, «'/o«. of more than £2000 at a bank nine months after their testator's death :

of which sum more than £VM> was lost to the estate by the bankruptcy

(»f the bankers. The Master held that it was not necessary to retain

the balance or any part of it at the banker's ; but Page Woofl, V.C.

lield the executors not liable for the loss, since there wes a rule of law

that allowed them a year to wind up their testator's estate ;
* while

there were no directions to invest the balance of the estate ; faitine

which, had they done ao, they would have been liable to the residuary

legatee for any loss on a re-sale. " The executors are no doubt bound

to exercise their judgment on the safety of the place of deposit, Hether

it be that which the testator had in his lifetime chosen, or whether it be

in thttt tiiL-y wcro <'i\sv* uf bearer sceur-'.ies. In the case buforo tho Court tho tru-i

limi»erty roiild not brr dt'.ilt with by tht holder of the deeds without forgery
;
tind tln'

fiUHtody of title-deeds or non-m'Kotiahie BPcuritiea will not be taken by the Conn

from the possession of one trustee to bo plaueti under joint control. This acoords willi

lord Hurkhuril'a etme, 1 Co. Rep. 2 b, noto 0. whirh is followed, Fotltr v. CriM
(lHr.a), 21 L. J. a p. Wit. in re Piithonifr, [lUOO] 2 Ch. .IZO. Cp. KUbee. v. Smyd,

2 Moll. (Ir. Ch.) 186. An to a possible difference in the case of an esocutor fniin -i

trustee, see f'ejftfierton V. Chapman, L. B. & E. IftW; gucere, would not the providini;

for drawing chetiues ainfl^V liy f'ther executor be aa act of negligence 7 ConskrUiiic

V. Cunatfrdine., 31 Beav. 330.

1 3Mv.ftCr.496.
"

a C\).'Phiaipit V. Phillips, Preem. (Ch.) 11, Rep. temp. Finch, 410, I Oh. Can. 211-'.

In re Hrofjden, BiUinfi v. Broi/den, 38 Oh. D., per Cotton, L.J., 567. Carruiheri \.

Carrulhcr8,[lH'M] A. 'CJ)50i. Where an esecutor is negligint and does not oxcrdsc

ordinary care, he is pcrionally liable for tho loss of money belonginR to the estnti-.

by the theft of the same from his i>erson by pickpockets whilst travelling upon i

stnietear: Tanrrv. Torranre, 12 Am. St. R. 311, wliero there is a note on the skill

and diligence required of an administrator.

3 This sentence is slightly altered from the report, whore a full stop is inserted aft. l

"entrusted." ,, , c
1 The reiwrter in 3 My. & Cr. 497, adds :

" Sec Ilanhary v. A trkland, 3 Sim. 2<i.i.

where a trustee absconded with tho trust funds, and the co-trustees were held guilty

of " most culpable negligence." See Story, Eq. Jur. % 1269 and notes. A trustee n

not liable upon a proper investment in English Government Be<!uriticH for Iohh thrungli

fluctuations of tho fund ; Pent v. Crane, 2 Di.k. (Ch.) 4»9 b. If the investment \-

nn.-vut.hnriaed he is Us-ble: Ilanrom v. AUt^n, 2 Dick. (Ch.) 4U8 : Howe v. Earl oj

DartmmUh. 7 Ves. 137, 150. ^ " Hare, 160.

e Brooke v. Lewis, 6 Madd. 3.>8.



CHAP. II.

J

TRUSTEES AND EXECUTORS. liC

HL'lwtcil Iiy llieriisclvi'9 ; and when a loas unfortiinalciv happen.!, tlie
quc'.<tiiin must al\vay» bo, how far the cxeeutors must be hold to be
answerable under (lie circunistanees of the ease." *

Mallhfirs V. /frisp,' before Lord Langdale, M.H., illustrates the M,Mh,u<,
rule in both it.s aspects. A trustee was there held to have properly * "'•"
invested trust-money in E.xohecjuer bills jiending necessary delay in the
iMnipletion of a mortgage ; but was held personally HalJicj for having
li'ft the bills bought in the hands of a broker who mi8ap;ilied them."

If a trustee pays money to his own account with a banker, and Mom-yl.mc.l.y
it is lost, he is personally liable, even in cases where it would have been i'"i"<T','i'l !•

equally lost had it been pl.ai-ed to a separate account ; for by so doing, 1™"',',','^'' """

in the event of his bankruptcy, it would go to the credit of his estate!
'

anil if the bankers had any account with him for set-of! they could
claim the nstiii que trust's funds ;' and if a trustee or agent mi.xes and
confuses the

|
. npcrty which ho holds in a fiduciary character with his

own property, he is, /iriind jacie, liable for the whole, and the onus will
consequently be on him to discriminate.*

Though trust funds may bo kept in a separate account, yet, if left Trust tun.l.
standing at the bank too long, and thereby lost, the trustee becomes !'•" '>t ilic

personally liable. Where to draw the line between proper and ini-
'"In,,'","

'"""

proper detention is, as is observed by Kay, .1.," " e.ttremely digicult " '
'" '

to determine. Where £300 was left in a bank for fourteen months while
trustees looked for a mortgage, at the end of which time the bank
billed, it was held by that learned judge " that leaving that money in
the bank fur fourteen months was leaving it there too long," so that the
trustees were personally responsible ; on the other hand, in the circum-
stances of Johnson v. Newton ' nine months was held not too long.

But in Challen v. Shippam ' a trustee has been held liable to replace
a trust fund deposited with his hankers accompanied by an order in
writing to invest in consols ; this the bankers omitted to i i and the
money remained with them for five months without any inquiries being
made by the trustee and then the bankers became bankrupt.

" There has been no case referred to," says Bacon, V.C., in Youde Tru«l«)ni>t
V. Cloud,^ " and, according to my experience, my belief is that no case ''*''''' '"rnon-

cm be found, in which a trustee, however formally he may have been
f,'f atri™'t"("

appointed, however extensive may have been the powers that were con- which he i»

fcrred upon him, has been held" liable for the non-performance of a '»<">"^<~

trust of which he was ignorant ; and I should be very much surprised
to find that any such case had ever occurred, or that any such decision
liad ever been pronounced against a trustee in such circumstances."

Whore there are partners, one of whom is a trustee who brings Trmtco iwiy-
trust-moneys into the firm's assets with the knowledge of the others, ingtriut

which is misapplied, the Court holds them all liable as trustees." '""''" '"^
partncrshij;,

L II Hare, lli7. a u Bfiiv. 230.
1 L,i„!min v. liluiid, II. 4 Jur. N. S. H ; WilLin.tmi v. Bvuick. 4 Jur. X. S. 1010.
t Wn n v. Klrlou, 1 1 V.s. ;J77 ; Hillinij v. Broi/d.>i, 38 Ch. D. 540.

^

' laiiluii V. IVhUc, 15 Vus. 432; Vook V. Addiion, L. B. 7 Eq. 400. .\k to tht;
i.i-iiiittimi hetwcon tlohtiir jiiirl creditor am', trustee and ce/itui que trust, m-c Unter v .

.S7''Wv, 4.> Ch. D. I. Srlwau V. Salway. 2 Riisw. & M. 215, (ifld. sub mm. While v
Wc'^ft. .1 CI. & V. 44. ft Bli. (.V. S.) 181 : Inre Oatwmj, [11)031 2 Ch. 350.

' Cunn V. Cann,5l L. T. 770.
7 n Hire, 100. In Wf/rrnin v. Puhr^on. [KKW] A. C. 271, where money was left

111 an agent's hands, six muntlw was hi-Jd too long to leave it there.
« 4 Hare, 6r.r>. « L. R. 18 En. (142.

11' hr p,trie W'llson. 2 Vu.^. k B. 414: ' Thn c\o«.t prin'ij.lp «f .-.itiiiy i- *\v-\>. if a
iiii.tuo has iiuidn use of the tniat imii^-rty, the cew/Mt qut trunl hiw an option to have
tbopmtit ii-tin!!y nirid-orintrrcst ": ji.t Lord Eldon, C, 415. // .' Davia, t'agcr
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Kffi-c f <if

.1,1 u»i'

f\niitTiitinii

friiiii lialnlily

f.ir iTr.ir».

iimiMNinns. <ir ^ clausi
ncKlort.r

I. Custody
triiMt

IintjuTty.

It iiiiwt l.f Imrin' in niimi llmt u lru»tw i» imt uii iisi'iil. An

ajjfiit rf|iri'»i'iilt iinil nils fur liis iirini'ipnl. utul when li<Moiitrui(«u«

atli'iit till' piiini)uil ia bimml, but the agent i» not. Wlicn a trustee

i-iintriiits, nnleas he is bound, there is no one bound, since he has no

principal ; the contract is therefore his ])ersonal contract, but witli

power to the trustee to resort to the trust funds for his exoneration. If,

tlien, ho wishes to protect himself from pci jonal liability he must do so

by distinctlv contracting that the other party to the contract is to look

exclusivelv'to the trust estate ; ' and we have already seen ' that it is

an established rule that a trustee, executor, or administrator of a trust

estate shall have no allowance for Ids care and trouble.
'

The effect of a special clause in a trust deed, exonerating trustees

from Uabilitv " for omissions, errors, or neglect of managemciit," or

for the inefficiency of securities, insolvency i>f debtors, or depreciations

of securities, and other like casualties, has yet to be considered. " Such

says Lord Watson,' and his expression is adopted by Lord

Herschell,' "is inefiectual to protect a trustee against the consei|uences

of culpa lata, or gross negligence, on his part, or of conduct whii-h is

inconsistent with Imm fdn. I think it is ciiually clear that the

clause will afford no protection to trustees who, from motives however

laudable in themselves, act in plain violation of the duty whiih they

owe to the individuals beneficially interested in the funds whii-h tlicy

administer." " Clauses of this kind do not protect against positive

breach of duty." *

The general rule as to coats is, that where one interested in an

estate resorts to the Court of Chancery for an account of that estate,

the costs fall on the estate ;
" for executors usually are to be exempted

from paying costs ; and this rule holds even in cases where great

delays and difficulties have been occasioned by the executor ;
for the

Court will overlook these circumstaltces if it can." '

Having thus considered the general principles of law applicable t.i

the acts and default of trustees, we are now to treat of the more special

applications of it, and

—

I I. As to the position of a trustee with .•?gard to the custody ui

trust property.

Although Lord Ellenborough laid down in Crosse v. Smith thai

an executor is liable at law for the loss ol his testator's assets, when

they have once come into his hands, either by fire, robbery, or by any

of the various means which afford excuse to ordinary bailees and agents

V. ftirn»«. 31 Beav. 67U: AUianre fi<™t v. Turhr. 17 I. T. (.\. .><.) 13; Wjl* v.

«oiiKa(., ll8lll]U'h. 337.

1 Taylor V. IK„i; 1 10 U. S. (3 fiavi.) 330, 33.").

s K(*i»«i« V. PrII, 3 P. Winn. 2411 ; Inre Biirher, ( 1*86), 34 Oh. D. 77 ;
where I

"

loM.-or haH refused to grant a renewal of a lease to the eenliti guelru/<l,he will yel !«

entitletl to the benefit of any renewal the trustee may have obtained ; A^'*** v. Sii>'il-

l,„d. Sel.Cas.in Ch. (King)61. 2Wh. * T. I*»J P'?- '» Eq. (7the,l 11193 i T..»».M.

W»-(*«,4 Beav. 487. y« rf fiiu. (11K131 2 Ch. 40 i
Beion v. IfiM. |l».l 1 Ch. I.in

• Knox V. Mactinno^i. 13 .ipp. Ca». 76.5; H-j/mon V. Polmm. |11I00| A. (.2.1.

For a eiiriouB eaH« of " sheer unreasonableness" of a tniBtee, who was in ronseiiucii. !

ordered to nay the eosts of legal iirm'eedings taken by ee'daique tnul, see /» re ( Ah/»/i'i/i.

Fmmcm V. Parhr. 1 1 Time. L. R. 177 (C. A.|.

» JIae V. ilrri, 14 Alip. Cas. .W2. ... • ,

fl Svton V. Dawson, 4 Dunlop, iier I^nl Ivory, 318. ('li. hrnncdy v. hani""/.

12Rettie, 275.
.

,

7 Pet Lord Thurlow,C'.,;/o«v.ff,«0-«, 1 f!o% (Oh.). 141 : but tru-tees were ..iili

to pay eosts in 7« re SUnner, [10041 1 Ch. 2«». S.ie .Indienture Art 1890 (.13 S ..t

Viot.c.44)...5. « 7 East, 240.
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i>i caMs „t 1,^ without negligenco, the rulo of cauity wuh »Iwov« i

k1 L tnT„v ,"" """," "!"'"' '° " '«' ''™l<' '""P hi« own. So

ris", 7n'!
" *™'^'"; ; "nd if robbed, and he ro„hl ,,ot avti,

11 1 i.?,
'''»fR'"l. »t 'oast in this Court."

II Lord hllonborouRh's dc<i,ion over rorrectly exnre^m.d Ihi. rul,. „taw,' It now no longer ,l„e« ,o, by virtue of the .ludioature A.'t 87
'

p ovuhng that „, ,.„,„ of a ,„„fli,t ,,„t„,„„ j,,^ r„|„;„t „ „• V „, ,he

n l^".e ."J'o 'r h'h
"'."''"^ »"='" P™-"-""'! tl'" lawL settled

r„» L l,r ^ ^ Hnrdwicke
;
and an exeeutor, or administrator or

or not make.s no differenee '), who eannot bo charged with the loss of his

8 oK r„!?."''
"""•"!' "'?"«'""" "'default.' And it any good, are

whoM eu«ro,^r,h T*' T '™.' ^'"'' Pr°'*i™ of » third person to

dire!^t"ah!r'r.i;''
'"''''°

•;" ' ^"""""'^- not only for loss arising by a

waste bv sLh ."^T
''y.»P»"'ii"« »' consuming them, but alsoL

Znnoint tb 1

•'
"' "''«''8''"ce and wrong administration as willdisappoint the claimants on the assets.' This liability may include

chLZ.''"r*l'°,
""'

ff"'" ^J ™«™ "' ">« "'t"'" l'»ving^o bearcharges which it would not have had to bear but for the culpablenegligence of the executor.' '

he nvincT'.l''- .^""'"""f'
where the defendant was shown to

in thlsLr "' !"* ™P"n« on the trade of the deceased
in the same manner as in the lifetime of the deceased, the Court

meddWr'b *'''
*K*'

""" '''' '"'^^"™ °' " » ""ffi"™' inter-

rthoriZs to tb^" «'"l "" '" "''""""• * '"» '°'« " ""d that the
authorities to this effect were too strong to be got over

"

«" «\ecutor pay a debt due to a creditor who cannot enforce it byreason of the Statute of Frauds,' he commits a devmlavU ; itTo^.^.

. .iri.inci-

ln-lWC.-flthf'

cnminrm hm
jiiulrhjiiKcry

.l.Kthn.--.

.ri«li.Htiir<'

\<t. IM7;(.

Kcnilllirnilnl

IIIIirKTHtrd

thi' smiiii

Kxi-ciitrtr

liaWc nri ;t

diiimliivil

for frilti-rin^

thi' iissi't^

•'"llHtitLlIt'M

•iiitcr-

iiiPililliiiK."

" t"W» V. Bfriiarf, 2 Lord Rnvni., ™,p Holt CJ fill
.° B. '^

. ' ui
',

" 36&37 Vift. c. Wi, 8. 25, siib-R 11

iUi. ,(>,, foiloWiUB "arm v. B«r„„. a Ve. 331
- -.yora .. f..>tn.,, ^i.Kin]

- (," ',:
*';;'»•• nSIW] l rU.. per Willi,m». I..,l!, 1 77

('liiiniNnot

<-nf..n-.Hl,lo

'(jTOttwm (if

the Statiilo

wf Frmidpt,
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«"'! wise i( the debt is merely barred by the Statute of liiniitationit ;
* yet

ItyHtatiitr oi

L.iniitaliotii'.

triixli'i'

iiiHun'.

SiiKit.-«l..tl

UiHiiiU'tiuii.

' this in an exception which is not to be extended ; and therefore if i

rlaini be judiciitlly declared, by a court of competent jurisdiction, to bo

•ttatutc biirrod it is nut within the exception ; for in thot»e circum-

stances the correct plea to a v\a\n\ is re» judirata, which an executor is

bctund to plead. If executors sever in their defences and plead different

pleoH, that which is most advantageous to the estate is the one to be

received.'^ A promise to pay by one executor does not take a case

out of the Act to do so, the promise must be the uct of all.^

Alderson, I
.' held that an executor is not liable for neglect to

insure when a tire happens and destroys his testator's profwrty. This

is u-^ually cited as settling the law on this point.* On exuminati<m it

will be seen that, in the particular case, a bu«incsft was in thepurtHe^sitm

i>f two persona as purtners, and on the d«ath of the one the iiiHurnncn

was not rt^newed, the other being interested in the mutter of the

insurance, and not renewing it. Alderson, H., treats this as " n

material circumstance." He says :
" It would be a strong thing to

say (he as a reasonable man, and taking reasonable care of hi^ own
property, not doing it)—it would be a strong thing to say that these

jjarties were guilty of wilful default in omitting to <io what Barh»w

himself fthe surviving partner] might have done." This is the ground
on which the case is decided.

Other authorities, it is true, dealing with life, and not with tire

policies, hold an executor or trustee who drops a policy liable to the

l)enefici;iries.' The question seems really to turn on what, in thu

existing state o' opinion, and with reference to contemporary nuMle-i

of life, is the reasonable thing to do ; and whatever may h.ive been

the case in *he year 1840, it would l>e a hard saying at the present day,

and with the immensely diminished rate of insuram^e, to aflirni that

a prudent business man would not insure his property.'

The executor has to act as a good business man in the circum-

stances ; and, &* the best, Alderson, B.'s, decision was ctmiplicated

with facts which would have made it unsafe to follow a.i embmiying a

principle that an executor is excused from insuring his testator's

property at any time.

» Sinhlifhmidt V. Lrll. I Sin. & (J. 4ir> ; Coom
lluHt V. \l'rnham.\im2] 3 Ch. 5<).

.Wm, ],. K. 1 l>. vV I). 1>SS;

a Midglvyy. Midi,lryA\m^]M)h.29,2. 3 lnr< /*(tfA«»i, [ISlt3| U'd. liT,:!.

* BaHey v. Gonld, 4 Y. A ^^ (Ex.) 221. Spo Frtf v. Fry, 11 li.MV. I4IJ. Kz i^irl.

AndfitWM, 2 Hose, 410, and Dobaon v. Land, 8 Hare, 2I«, are cited for the goticMl |iri>-

|)(Mitinn, but th arc very xpei'iai ia their facts.

1 E.g.. 2 Wn,9. Eson. ( lOth ed. ), 1444, note (r).

fl Oarner v. Moore. 24 L. ,1. Ch. H87! Marriolt v. KittnrrxUy, I Tnmlyti, 470; h»i

only if ho hiis or ran proenre funds, Hobday v. Prtert (No. 3), 28 Beiiv. tJOJ.

T In Fry v. Fry. 27 Beav. I4fi. Lord Roinilly, M.R., refused to chnrge exrcutnt-

(WTNonally with the ronseqiience of not keeping up a iiolicy of iuHiiranie of n hiiii-f.

The [iremiunion the puliry beoamedue on the Sflth of \tireh; the testator died on iln

27th of Mareh : and the hnuno wan destroyed by iiroon the2(ith .M^iy in thf wauic ye;ii

Kxeciitors have been held personally liable on a covenant to repiir wliert' an im

insured leaweliold house the property of their testators was destroyed by lire. Tri im •

V. MorUon.X Bing. \. C. H9 ; S'mp v. Newman. 12 C. B. (N. S.) 1!6: ;uid thi- jmlKi'i"'

of Smitii, .1.. in whiih all the easen are eolleeted, in Renttall v. Andrea, fil L. ,1. Q. \<.

«30. hy fh^' TriiHtHir A' t, lft!>3 {.W A ,"S7 Vipt. e. 53), •*. 18, a trustee may in'-iire up i p

three-fourth'* of the valne of the property and nay the premitirnn out of th'- incntin'

of Ih'j trust funds without the « onsent of the benefiriiiry. Ludy t^rolt v. /,V"</"7-

Freem. (fh.) I, is the rase of houwea destroyed in the fire of London, where the mt ruin i-

trator was relieved in Equity, There is a not** to the report relernng to l.nrd KItrti

hnrouah's dirtuni in ('rosw v. Smith. 7 Rn«t, 2.">."», whirh in not now law; Jnh v. ./"'',

<J(Jh. U., ptr Jes<tcl, M.R., 5W. AnU-. 4!>8.
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from a m<ire default <,( the tniati.p nr i.
^ whether tho !.«« ari«e« ii,w.(or

it U attributable t,. noZLZt'.r mi^Lrn":"""
" "" ""'' "-"""

t'."'"

;r„.^„T.r:ht K:i;:,tzte;,?f;''' ,''-
r-i-'-

"« -"-
been lost thrDueh hii breanh nf IZ.^- P- '"'" '""''" "•"''' hive """ r""''-

... wbi.h he hSre'„™tr/erb;'?h3rr;z"'-r','"™?' '"•-'
expressed by Turner, L.J, :

' " ji ,Z
"'!"'''"' '""

,
""o law i, «u,i„„i.„d

.onsequenco of the cestui, mu, i,„.,i re l ^ '" ''" ''" "oiesnary ""'''mmt
"f .he\ru»t fu„dtj„r;:r, XtMt'tZKr • ''\'"™
imlennufied a, against the ceMui, melrmtLr\T .x

" "«*" *" '«'

extent to whirh those estates11^ h i L ' ?^
"""' """"««» «" ">o

vestment." ThisS has been HmitJ* ,T''^""^ '"7 ""* '"'P^P" i-

consent in writ ng to «orart'ot n^
must instigate, or request, or \-^'^y'

*-...* „. 1 _ ' '"S ^° "o-ne act or omission whirh w it«»if « i' „_l _* ^J- ».

J
of tho
Hection,

^opu

consent in witine to sone art „, n •
.'"'"* '""''S-te, or request, or (-"i'-l-y.

trust, and not to s^omerct or omi rn Xh"o.^J i!
""" " T^^'' "' "''"""'^

trust by reason of want of cZ on th.\^-< ^u™"""'
"''"''''''''"''"!'''" '™l

™(«.v'«'™,(instigates reouesta orenniT- ^° '""""" " »
nient not in terms futhorUeThv ;hJ '"'"'™'V" ™""8 '" "" "'^™t-

^:^t'^rorzSSEa"~»
siJ'r-ri'^tfcr-SS ?^^"'-"

"fthe trust a„d£,uilj;;^,:£ll^-r—-n^'^n-—

,

» Wv. ««*.*«^ir7 5, M 4« n;f"Cl'5"'*""*«»l»'l'"•

nl ft 62 Vic(. c. 5!).

' /« re 5(»H(c(-«f/. ri({i)4i 1 (-u on, „,.- ._, " 5ft A.17 Vi,.t, (._
.c,;(

IIS92J 3 Ch. 10.-., .pprov.^ ,^„£S ?, m- "l''""' -S
'''*» v. /,„K

in.»>mi, .„l,j>,.t to « Vmtrainl on L,i,T^t' .u
'^ nii.rric<l woin.iii (to whoso

* .;7 vi,.t.
.. M, „„„„,,,^ tho p^;";„,%h°k' fori li-

"«;'"•,'""' "• « °' ««
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PiMtitiun III

rmlniifH
IrHHt with
rpniinl tci

iH-i|iiit<Nc'en('i

in III! ini'

iiropcr

luvpitmcnt.

Kii'jdt V.

Cutlec.

Thornton V.

SloHtt.

iiH'ti frt»in iiiiilcrlfikiiiK truHts

<'lili>iii ciliUin I'illiiTBatwtartiiin

thl! »pprob«tiim o( the iriliii que Irani, it nill«t lir lliaili' UO<h1 ftrnt nut

ol the ertate of the pernon who i^ciiiwntiHl to it.
" Loril KMon. I'., m

WMrr V. Sgmtmdt ' carri™ thn iirinriiilo further :
" hither ron-

currence in the act, or acquipsconce " withimt oriftinul loncnrrrme will

releaae the trusteea : but that in only n neneral rule, anil the ( ourt

niuiit inquire into the circuinntumoB which indinpil ronrurreme or

aii|uie«cenee ; reeolliMilinR in the comluit <if that iniiiiiry how im-

|Mirt»nt it i», on the one liaml, to «im lire the pro|iiTty of the «•«('" '/'"

trnnt ; and on the other, not to dete

from the iH'rforinance of wliii h tlii>y «

or ftratituilo."

It i» true tliot if a 'r»/iii '/lie Iriinl. who K »«i /un«. aniuii'ice.i in iin^

iinproiwr inventnient, he > nnnot aflerwnnlx cull it iii quenlion ;

'

Iiroviilcil that it be made »ith his full knowledRe ' and without any

. niisreprenontation or eoncealmont on the part of the triisloei ;

' hut

this statement must bo taken with the further ipialitieation that the

eeitui r/ue Irtul is entitled to place relianie on his trustee ; and a duty

to inquire does not arise unless somethinn has happened which BURgcsts

suspicion. There is no duty on a CMlui qur Irmt to inquire into his

trustee's discharge of the functions of his trust, in the absence of

matter for suspicion ; * and approbation is more than knowledge

with acquiescence.'

In In re Salmon.' after making an investment within the scope of

the powers under the trust, the trustee retired and now trustees were

appointed. Six years elapsed and then the new trustees, with the

concurrence of the plaintiff, a beneficiary, but without notice to the

retired trustee, sold the mortgaged property for £i)(K) less than the

amount of the trust fund invested in it. The beneficiary having

brought his action against the retired trustee for the deficiency, the

investment was held an improper one. The case of A'noK v. CoMee ' was

cited in argument, where the Master of the Rolls, speaking of improper

investments, said
: '" " The case must either be treated as if these

investments had not been made, or had been made for his (the trustee's)

own benefit out of his own moneys, and that he had at the same time

retained moneys of the testator in his own hands." If so, the trustee

would be entitled to the property in which the investment had been

made on replacing the trust fund ; because the property purchased

was never trust proiierty, but only property pun^hased with

trust fundh nd liable to be retained by the trust till redeemed

by the making good the funds.used in the purchase ; and the trustee

had his option to replace the funds or submit to a sale. It was then

argued that since the trustee was deprived of his option of taking the

property by the sale, he could not be held topayment of the deficiency in

the value of the security » hen sold without his concurrence. This argu-

ment succeeded before Kekewich, J. On appeal the case of ThonUoi'

I 38vsni. 1.04. ' Pml, 1263. » Harifni. Pdrmtu, I Ed«n, 14.K

4 Lord Monllord v. LordCaiogan. 17 Ve«. 48o, 111 Ve» 113.^ "«9«" ''•'"

Hftra 749,773. ^ Biitrou's v. Ho/fj, 5 Uel'. M. *1*- ^o.l.

Shropshire Union EailuMi/a and Canal Co. v. The. Quern, L. R. 7 H. L. 4!l*i

:

In re Vernon Emnt * Co., 33 Ch. D. 402 ; Harlopp v. Uiuhitaon, 65 L. r. 77.

Where a trustee commitH a breaoh of trust at ttie iUHtigatioQ or request or will.

llie miuait in writing of a l»n»(i. iary, thr t'nurt may in it- ili-rre'ino iinponrul IJi.

interest ol the beneflciary by way of indemnity, 50 iL .17 Vi. 1. 1: .'.3, ». 45 ; In re BoM' ".

» PhiUipmn v. (lattt, 7 Hare. 510. ,524 : Flelehrr V. (:<Ulii, ( 1W15J 2 Ch. 24, 32.

« 42Ch.D.351: Hn«iv.eo»;ii.[18(IS12eh.250.20U. 10 Bi-nv. 77. I L.r.
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V. Slotill wii»
.
it...l fur Ihi'il.'tc'liilulit toi'xliihliahthat Ihn uplii f tli<' 7*„,„,„„ ,

w»(i(i ,(,« iriitt iH III tnkii till' |iri.|KTtv.(ir ti> Imvc tlii' ilf Hii.'iK v iimilr iili.
*"''"

But ('iittoii, l,..l.,» iKiiiiloil mil llmt tliiro thn iiivmtmi'iit wiw iiiitiiiili>

the liinita of tlio tru«t, wliilu in tlio ruM] bedirn tho Court tlio iiivcst-
moiit wiM warraiiteil by tho torliis of it. The Court o( Appeal, ovit-
ruhrig Kekowich. .l.,ilrow u cliatinrtion between inveatmenta in their
nature impro|)er because oulaiile tho truateea' imwera, and inveatmenta
proper in thelnaelvoa, that ia, authoriaeil by tlie powers of the trust,
but on sale proved to \k an improvident exe'n isc of those jKiwera. Aa
to these latter the renlili (jur truti loulil not dissent till he had ascer-
tained that the trustee hiiil not acted with reaMimable prudence;
and that would not Ih', in the case liefore the Court, till the deticiemy
was manifested by a sale; bo that the retired trustee was liable even
though tlio beneficiary had had notice of the investment. Where an
invoatment ia made outside the tcrma of tho trust, the raluiaiim- Irml
inuat accept or reject ; and this duty lieing on the ru/ui i/ue Irutl. in
tho event of failure to iierform it. the trustee would lie discharged^

In In re lake,' Wright. .1., folliiwed the nile indicated liv Kekowich, Rule (orniii.

J., that where trust funds have been iiiveated on a scciiritv which is not ''""'' ''?

r-ieroly insullicient, but of a deacription not authorised by tho trust, tlie ,I;i'i,p',*'M,v'

'

truateo should have tho opportunity or option of taking to the improper Wrinlii. .T

security on replacing the trust fund ; and held a trustee in bankruptcy
entitled to tho same right.

Hir William Ifrant, M.R. in Linijard v. Hm„,lrii « held that nothing lim,.ti„i. ii,»..

could be more niiachievoiia than to hold a trustee nci|uitlcd from con. "'" '"""I

tribution to make goml a deficieiicv in trii-t funds an between himself ''"'"'''.v.

and hia co-trustee, because he had done n. .thing, but hud abdicated all
judgment of hia own and had done whatcx er hia co-trustee had desired.'
In Bailer v. Bullet ' one trustee sought to recover from his co-trusteo Trii«ii.,.

money that had been advanced on mortgag ' to a builder who had paid ' i> i"«

It over to tho co-trusteo aa th • price of the land on which the mortgage ]")""'"'"';

was aeeured and which waa insufficient aocurity. The attempt failed ; ..ut .Vini'-t
Jamea, L.J., pointed out that " if two truateea will sell out atoek and '""'I' "»>'' '"

hand the money over to one, no doubt that one can be made to repay,
,'|'"J[*

','['"'

but the indirect benefit whii'h a creditor gets from truat-money being a,', 'uunubk..
lent to his debtor uiion insufficient security is too remote, unless the
thing waa a fraudulent scheme." " All that is said is that in the result
some of the moneys lent upon inaufflcient aecurity were paid in dis-
charge of a debt due from the mortgagor to one of the trusteea." "

In two casca, LackkaH v. Reilly' and Thmnpion v. Finch," this r^-Hinriv
claim for indemnity has been allowed ; but in both the truateo againat RnUg.
whom relief was sought was a solicitor, and the action through which 7'4»»/....» v.

loss to the trust resulted arose from misuse of the position of solicii
In Bahin v. Huijhet," however, Cotton, L.J., thought it

" wrong to

> I .lur. N. s. 751.
^ iHrf MnMiiti^ifTd'A Srltli

< |ll)03|l K. B. 431).

« TIi(.aiithoritii.8HrcoolU.i
' 7Ch. I), lie.

1 J'lekwn V. Jhctin^on, [1903] 1 Ch. 1147.mf 111. third iKiint dwidcd.
9 25 I,. J. Ch. «fl7. In rr Tttm^r, [ 18<171 1 nh. fiSfi.

liiliiieti the dlHtinction of tlio triistpi" 1r.

t'lffii'iin Hardy, L..J., 170.

Itor.

thought it " wrong to lay

/« ri- SalaiDit, 42 f'h. II. 3(i'.l.

mritl, -I'.t L. ,J. Ch. 1117.

' I1SI2), lVe«. Jtll. 114.
ti-d ii Hiit/Hrird V. ircwWfy, 2(1 Beav. 583.

Cp. Mullcm V. Pml. tinOO] 2 Th. 711,

/.>w-?!.v,I!!)t>4)2('h. 7S5.
iliK a Miilitiitor. Thft MilwaU. (liaiS] P., iK.f

1" 22Bi.uv.31II;8 DoO. .M. All. .TtJO.

395 ; /« re Purtiiuitiin. /'/ir/i'ii'/A.w v. Alltn. .17 li. T. 1154, mi ; CiiMiMilf
1 V '/ I U ir.^ -.11.

. . I
V. .W™„*,., 13X. Z. I.. R. 757,
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('4ifilrnmtiiiii

iNltWM'Il

triiMlffa IK

pari drtirttt,

Intlvmnily
whiTii IniHtcfi

IH uImo rrtlui

ifMt trtul.

V. VkamffrM.

Where efttui

fue Inut in

tcntnt
for li/c.

rituhir V.

Colli,.

down any limiution ol tha rirrufiwti.n.e. iiml.r wlii.h .m« tru»t.B
wool, I,, hel.l lubl. t.. the other d.r ind.limity, l«,th hnvinR l„m.
iMid ll«l,l« t.. the <v.(u. 7u« (riu( ,• hut .o f.r <. ««., |,„ve imu! a,
preMiit relief h«« only l,«nKr.iiled .gain.t o tru.tee who hu. hiin«.|(
got the Iwneflt o( the breach of tru«t, or between whom and hi. lo.tru.eo« there haa exi>ted a relation whirh will ju.tifv the Court in
reating Imn a. «,lelv Imble fo, the brea.h of Iru.t.^' ••In inv opinion.

It would be layinn d.|Wn a wrong rule to bold that where one Iru.teeai« Honestly, though erroneou.ly, the other trustee i« lo I,., held
entitled to indeninily who by doing nothing negleet. his dul v wore than

^w?'ll Vrr'r ./'" ""'."' "•• ''""" <^'"« "'"'l- The |,rin,.i,,le
IS well oafabhshed that "a. between two trustees who are „. ,,„.
rfriiefc, the one who haa iiuide goo.1 a l<m <»,asi„ned l,v u hren, li of
trust (or whieh the two are jointly and severally liable nun ol.l,.in
contribuliunloihatloaa from the other."'

Returning iii.w to the conaidoration of the liability of the «,.(«, „ucIrmt to indenirnfy a trustee, we find the facU m ChitUnmnrth ythambcr,' ,;.,i„,,heated by reason of the trustee who sought .oi,!
tnbution l„.i„g al«. a ee.(«i ™e /rt«<, who had eoneurre.1 in a breaehwhieh was for his berieht. The rule laid down was that the truslee^s
jiositioii as a ,r,lm ,/iie trmt stood in the way of bis elaini to eoritribulion
fron, his ,o.trusteo. On the breaeh of trust being brounht I,, li^hlthe hrst duty of the trustees is to rephue the trust fund ; and tlie slwn'

;.'r n.rll
7'"' '/"" '""'

i' )^"""i^^y
"Pl'lieable to this. The eluim tor

.ontribut on, however, fails
; since to establish this ili,^ nre-reouisites

are that the trustees ,should be equally to blame !,„ the breach, and thatthe one claiirung contribution ahould not have proliled bv it
"

If
1 re.|ucst a |».rson to deal with my property in a parli.ulaV way and
.»« ensues 1 cannot justly throw ttat loa. on him. Whatever our
abilities may be to other people, still, .. between him and me, the

property or have only a share or a limited interest, still the loss which
1 sustain in respect of my share or interest mu,st clearly be borne by
ne, not by him. ' Nor doea it affect the principle that some of the
breiM-hes mcurred before the interest as ,r,lui ,,.u trmt accrued

!,.«, V""'"™,"' 'l'« tniatee in relation to his c^slui j«e iru>l was

ll^tl fT^lVf"" " ^'°""-' ^ ''"""^l' of t™»t resulting inthe loss of trust funds waa committed for the bcnelit of a csluiuur
<r«,< who was tenant for life. At the instance of the remainder-nLn

t^,.,. f*'"'"!' ^^ TV° \y *''''''' P''yn>«'>t» were made by the
trustee to replace the fund and to pay interest from the date of th,.arrangement. Twentyyeara afterwards, duri.igwhich time the trustee'spayments were accumulating, the tenant for life died. By means ol

lifetime, the fund had been restored with all interest <luc from the iir.fIhe accumulated interest was claimed both by the trustee's represent^;

C.L , ^J "T v'TJ'''
'" bankruptcy of the tenant for life. Tit

of foil iF",^ •
»!»'* '""> ""y statute, that a mlui gve trmi

of full age and toi ;an., who consents to his trustee comniitting a

3 I.e., per Liadley. L,J„ 699 ^ J ' ^"- '*'*

• II90«J2Ch.24.

I

*'*'"'»»'"'''"« f?"«i ?«'.-""-' »•** T, «.j,/J, fl3-)Sl 2 Ch. im 1,. I) 27 ,
., -.: mm. momnwtuqtUB Itctt tutor tUM lactmwn

,nlmntm rrjdtl hat ,Wieio ,• pr(t,tand« djum, nip,,,,
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l>r.M.l, „r iriiHi aiul |„.>i„g th.. |.r,- Mii„ui,.. tl,ir.l |».rmii,, >., thai
U„-,,,l,ii ,i,i,l,iiMl,im-. iii.l liiMM'II iH'M.'lit „| all. n.wl.l liiiv riifl.t as
^'gttlM.>l Ills Irust,.,. 1,1 nv.iviT tW iiiroMi.t nf ll>,. (uml llial lias hivr,
"|K)lil. Ilir r..|iiairi.lrt.iimil is I'titill,.,! t" liavo tin, mnilal rriila.-i'il
hut tlir i,i,„„„. urisiiiK lli,.r.,(r,ini sli..i,|,I not, I.,, iiaiil out t.i llir ,;.l„',
rr /,„.), |,„t ,.„„|,1 I,., i,„,„„„„|,,,| |,v ,!,„ ,r,„„.,, ,„ |,„|,,,„„|f^, |,i,„
I h.. Iriisi,.,. Ill l,ai,krii|il. V w..ul.l U. in m. I,,.tt,.r |>„sili„ii. T|„. urinrii,!,-
M tliHt a lifti..!,, i„rv *li.i n.iwnts to tt limiih i,l trust is n..l t.i l,„
M'linl as uK.iHisl Ins IriisI,.,^ to .lainii-nilKmwlti.in (or lliatlowlii.il |„,
'"'" «',''" '""«•'"'. K r, l„.l.,' intiiiiiitfs tliut if til., triisl,.,. |,a,l it , I .1 '.

|.iirt..,l »itli till. fiiiHl, |„. hail r..|)lii(i.il to u new tnis witlmiil r.'-
>"»

siTvation ot riBlils " h,. ii,i„|,t 1„. he!.! t.i lla^,• l..st liis riijlil to ..laini
111" inroiii.. a liT h.. Iia.l |Mrl,..l with ll,„ fu,„|.- Th,. |,„„| .|„sti..,
also Rhriiis 111,. |.t..|„«ilion tluit -if a l.,.ni.ti.iarv .laiiniiiL. iin<l,.r a
trust .I..1.S not instiKiili. or m|Uo«t a lirra.-li of trust, is not lli.. a.liv,.
nioviiiK parly tcmanls it, liiit ln|.r..l) loiismts to it, niul /„ nUniiii ,m
If-rmnil hiiifit lr;m ,1. thon his int..rp»t in th.. trust mtatc wuul.l
"..I 1... ini|iouh.lalil<. in onler to inilcninifv thi. trusti.,. liable to make
KiKsl I..SS iK..usioni.il liy tin, lirpaih." '

I'll"
<;xist..n.-.. i.( a'.liily (..r an .x«..ut..r t.i inform his ,r,./.„., ,,«, |„„„ ,„

'/•-/« « l„ I, ll,,.y attuln,.il tw..nty.on,., of th,. luHition ot lli,. fu,„| aii.l '"'""' " ""
of th,.ir rinhts wu,s u««,.rt,.,l hy (iiflaril, V.(,'." tii In n- Lnri., ' th,. /"' ''"' "'

( ourt of A|,|,<.al |,ro<,.,.,l«l „„ tho hasis of an uilniission l.v ,„iin.,.|
""'"

'

I lilt IIM.P! was amiari.ntly no siiih duty ill the i.a,s„ lirfor,. tli..|n ami
tins IS v,.ry nmnif.st

; but Coiens Harilv, I,..I., lavs ilowii as a « ral
|,ro|«,»iti„n It to I),.'- plain there is no ;>n;m( /«,•,,. ,lutv r..stin)( on an
•xi'iutoi- to Km notuc." With the ,(uali(i,.alion "

/.rima fiuu-
"

this
nuiy well bo so (an nilult anil »in /i,r/» is |>rcsuinablv.:ogiiisaiit of his
rights •); but at law. at any ratp. the diitv " to pay" raises an obligation
t,, seek out the creilltor. Kckcwieh, J., ,liscu«,s;..s the same p,.iiit /,, ,e
Marknu' and makes no distinction between the ease where thiTi. is the
duty -to pay and that where the will dire,t,.d in ,a.se the li.uati.e
should not ri'turn ami elaim the saiil house the same shall af.rii,."

to another. \,.t th,. distinction wems both obvious and iiial,.rial
If liroperly IS held in tru.st for tci,„...« for life or for infants or upon lti;,l„ ,„

K|ic,ual trustn limiting the right to inilomnity, no beneficiary can be ""l.™"iiv
re,|Uired porMiiially to indemnify the trustee against the whole of the ',',""1"' '"

bunlens in<;i( ent to his legal ownership, and the trustee is held to take . ,'ui,'";,',.,.,„
I he trust with Ins right to in.lemnity limited to the trust estate Diit » I'"'.' '"'"
where the mtm iiiir trml i.s »mi jurU and benefi,-ial owner ,)f the whole '"- '"'"' '"

,pr,.perty the right of the trustee to indemnity is not limite.l to th,. l«„'n,'.!',i"'
iru.st i.ro|perty, but is a |H.r.simnl obligation of the mini ,,„• l,u,l en- "»"'• "' <^<-

l.ireeable m equity.' There is an exeejition to tllis priniii.lc in the ease
"'"''" '"'

of trustees of u elub. The fumlamental eoiidition in the founilati.m of

>l'»li.tm. H.'e i.Im
.
n 27 .1, 1. J 3 ; 1). 211, 7. f., S 7 ; I). 2.-.. 7, 1.".

i (l.sl.. .-,. 37, 2i :

«r.W,U„i V. ,;,W».», 1. l. 5 K,,. 34.1, 5S0. • [IWMl 2 «,. KM. ,M.
-".iiniptif.ns ore foundwl iii>:jn the nr.lin.iry . ..iir«.- ..f (liin-s ,r ,„ «„,«;

j^r-^vjinB^Pothier, ObligjUioiH, V(,l. i. 4.'.I,iiliii)i (.'.tj;i. "
'v/!("

I
l'.»Jli] I Ch. 2,1, 33.

» Hanioon v. Ihlitia,. [1901] A. C. 1 18. Tni.tis ftn> pntitlid t(, ihfiriiul.-li.iiil
'"

K""i'-\u°
•j";.™"''"'"" "'"'""eli.iwy wl„.h.,v<.„Uai„c,l . rK.iraii.K or.l.T un ,tH. JH of the Solicit, .rs Aft. IHim; /« rr T-HrR-r fl907J » ('.-

i'.,- ^ \t"\».!.. ..„« Wn ,u,„l,, to ,.ny |NT«on,illy ni.v li.v,. i'mlomaiiy f,,,,,, if,,,' |m,.|
,..,"„"'

Briir, V li- j/ A ^W'T'\ '" '>>"'™"™'iU» m«„sK.ii,r„t ,.l ,h, l,„.lIknMI V. II ndkam. 4 Ifc fl. F. * ,1. 2.11), /„ „ R„yl„M.
[ \m\\ I Ch |<|.|
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n dub is that no inciiibor as surh benonips liablii t.i pay in rcs|)ci-t iif liis
ncmbiTsliip any sum lieynnd bis Hulisrriptinii.'

An attempt to distinguish tho liabiHties of trustees, as tliey relate
to the property of married women or children, or others under dis-
ability, from their liability where the mlui qiu- trmi is aui jmit, was
defeated by the deeision of the House of Lords in .Slimmhire Union
Kmlimy!, and Canal Co. v. The Queen ;

' a deeision not inconsistent with
what has been just said, since here the cestui que Inial remains only a
limited owner

; in the other he is, except formally, absolute owner ; the
distanction does not turn on his capacity but on the nature of his estate.

Lord Romilly, M.R., held ' trustees liable to replace funds they had
paid over on the faith of a marriage certificate which proved to be
forged

;
on the ground that the trustees were bound to pav over the

fund to the persons entitled to it, and ought to have seen to the genuine-
ness of the authority to receive money.* The liability of the trustees
was thus for personal default.

The contention inCorriM v. Rtal and Personal Advance Co..' was
that the suppression of notice of a trust in a conveyance to a trustee
was a misstatement " " on the face of anvdocimient stating some-
thing which was not the truth," within the remarks of Lord Cairns "

in the case just noticed, that invalidated the title of the cestui que trust
as against a purchaser from the trustee ; but Ohitty, J., held that :'

the practice of conveyancers and the convenience of dealing with
'^ J™/?"^ " ***' i^^'ifi'^nt'on '«" keeping the trusts off the face of
the deed

; and he did not consider himself at liberty to sav at this
day that where purchasers are dealing with real estate or leasehold
estate, they are not entited to frame their deed (so long as they do
""'""'»«.»ny direct misrepresentation on the face of it) according
to the ordinary forms used by conveyancers, and according to those
forms which disclose part only of the transaction."

II. As to the position of a trustee dealing with trust funds.
First, as to acts having special reference to executors.
The rule of executors' liability in regard to tortions or negligent

acts IS founded on two principles :

(1) That, in order not to deter persons from undertaking these
oHices, the Court is extremely liberal in making every possible allow-
ance, and 18 cautious not to hold executors or administrators liable
upon .slight grounds

;

» n"iV v./Vr/>*(«a/TriiafceCo.,Ilil031.A.C. 139.
" L. R. 7 H. L. 400.

1,., "Uh" "
"t"/*^-

'"
"r"-

'*"-." ™'" "'"•' "' '"'"' I""-
'
'"'"'" l»-™ »"ir'"'''l

S J, , i :,
' « '" "" ""' "' " lo'my upon no ol till, r.iilmiy e uu..«—

.l/,J^«»J K, (,V, V Taglor, K H. I,. C. 731 •':
p,, L.,r,l K.„„illv. ^rR., .S,\-

r «,„.,. R. 12 E.,. 37H. I„ llopgoojy. PartL. J.. R. ,, K,,. M. WJ R„ "lly.MR. luim.linii lnni«ol( on Kan, y. Hiet^m. held n iniHl,.,. lialil,, for thi- lo» ot^i
lr,l»l fund m™i„„M l,j, hi. .oli.itor'. default. But in U r, .Sp,i,jhl. li,,i„U v. «„„»,.

I \ ","'• ""' f^""" »' Apiieal oyerruled (he decmion (nt 7lil 7I1S1 einpluinisiMi:
llle rule that tru.lee. employi.m properly i,u«lilie,l a|(eiil» ni.d havl,i|i'n„ mwon to
di»lru«t their iitnex in all re.peet. for Ihe work on whiih they employ Ihem. do nolguarantee the -olyeney or hone.ty of (ho agcnl, employed, oven thoiliih the aKei.l no. v

L I'mSo?,; ',"l,

' k " ^''-
''"i, V'"' V"",'

"'"!'''"" »'• «.f*.-"' V. Il„rrl
«,«, IIUIMI 2 th 310. See al«o per StirhnE. J.. In re Parlimlou. 57 I.. T. ISM

V , *?t "•,**'• 2 Soh. * Lef. dr. CS.| 231, a ea.oXfore Lord Rede.daleNaltoinl TruMra Co. o/ A uMrahuia v. Ofntral Fiw,ru,. Co. of A ualrMiuio 1 1 1K15 1 A (

•

.173 379. It ! in thi; ea™ (at 375|. that Lord Lindley .ay,, '• the uJeat ui of aIruMteemtoeommit jiuf»ein«*(ireQehe-QftnMt " ' "

» 42Ch. l).2n.T Kimmrrv. HVWrr,[ll)02|2Ch. 1113. 171
• L.R.7H.L.00().

> 42<'h.I).272.
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triiM*

'

'"'"' '"" "'"" ""^ '"'"'" '" ^"''"' "8"""' ""> *''"''" "' ""^^ir

>,Jlv' '^T-'
"' "",7""'7 '' '" ™'l«rt ««wt« •• with all conviMiiont l-...v..r

residue m the way indicated by the will of the testator
; if he fails i„

personally liable.-' But an executor who does not prove, vet ads isanswerable only for what he a.l aally receives.' No „cti m for negligence lies for neglect to prov ; the ren.e.lv is to cite the e«cu? rwho fails to prove into the Probate Court

either 'i!!r Tf" '''"''.;" ''"'""''" "'"''' ''" ""*<l" "> ''"VO l"i<l out HheroP,,.

hi, „ „ ' "f "I'™ mI*
' ',?" "^'''"""» '""«<"'« of the will or from -."";,„„,.,

the interest.' from the nature of an executor's office it is oftennecessary for hin, to keep sums in hand for the making of puvme, sand where this is .o he will not be liable. " unless it be^hown t at ali

Itt ^IT'tf '7.
"

"^ "•; '""^"'^"' ^'P^ •'"' "'""'^y «'•» answered ••!-
but when the tourt is of o,„nion that the execuh.r is needlesslv andimproperly retaining funds, it > II hold hiiii guilty of neuliKence and

krps'i'' idr"h;"i^"'Tf i"'""""
'"*""'' "'"- -* ™« th^keeps in his hands.' let to warrant the Court doing this theremust be not a mere nrntake,'" but " a clear case of impropc-r relent,onof balances to a considerable or substantial amount." "

Wm«. E«,m. (loil, ,.,1.) u:j,-,.

1 .
»|!";".'l JTOtion to this pS«t in u will obli...-« lo i>„<l..(y iniplml ,n the offic, „t.,„ „,„.„,„,, and there ,„m n°,'Z

Hiij-loH V. Biu-ta. 1 .My. * Cr. 80, 113

5H&n> -Ul Tiii 'n.
' ^ ^ "^

'''*'*' which I know. ' t'n. AVw/ v. AVm?
1j .^' . .,

"" """" ' "" "" "•"•'"lor. « here it i> .hown that 11 h>,.S.Zi

1 Vl™ 5;^ S"""*,' '\° '»* """»•" •'»' '"t lo be the o r »„v " IljTyrJ,:

» '"-*«-..tl89"?ilc";pAv^;,!.,„..L..,., 177^"'"" '""""•"-«" "«
« J ('06» V. ( arpftUrr. I MadJ. 2(W

|«ijnient. Hhere, m an ailnimistralion «ii t. there is a fund in Court a .nHlii™

.ohli;?3T>^i-7A!r,',*M,5i.'S. S! «'f
""•' "-"

'
'"- •• "•"" = '-

:™^i^.te£ii;ieSs^tMsai^^^-^'-
" Jotua V. Mttrr/iii, 2 (''im. \ S "ill n-i9

, il _i t-, a >

K<iiiity(7tli<.d.).780. ' " ^^'"''" * I'idur, LC. i,i

niT lliiiii tli<' onliiiHry
ity Ik- some discretion:
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The sole title of an executor is the production of probate ; but one
who, witliout being executor, intermeddles with the deceased's estate

aR if hi^ were executor makes himself executor de non tort, that is,

ex«^eutor jj^i-nerally.' Thus where executors of a foreigner meddle with
his ])roporty in the juris<iiction of the English crown they become
executors de son tort " to the extent of the assets received by them.

" Whore there is an express trust to make improvement of the

money fa trust to accumulate], if he [the trustee] will not honestly

endeavour to improve it, there is nothing wrong in considering him,
as the principai, to have lent the money to himself upon the same
terms upon which he could have lent it to others, and as often as he
ought to have lent it, if it be principal ; and as often as he ought to

have received it and lent it to others, if the demand be interest, and
interest upon interest." " This is a species of case, in which the
Court would shamefully desert its duty to infants by adopting a rule,

that an executor might keep money in bis hands without being answer-
able, as if he had accumulated ; and, if theCourt cannot find out from the

actual circumstances proved that he has attempted accumulation, and
the charge falls more heavily upon him on that account, the fault is his

own ^ in not showiig what endeavours to improve it he had made," *

And this was fully accepted by Sir William Grant, M.R. :
" The

^
Court says [to the trustee], ' if you neglect your duty and keep the money
yourself, your obligation in to put the infant in the same situation as

if you liad not done so.' TheCourt does not inquire into the par-

ticular benefit that has been made ; but fastens upon the party an
obligation to make good the situation of the cestuis que trust." ^

Yet there is a (;uaHfication to be kept in mind. " If the executor
has balances which he ought to have laid out, either in compliance with

the express directions of the will or from his general duty, even when
the will is silent on the subject, yet if there be nothing more proved
in either case, the omission to lay out amounts only to a case of negli-

gence and not of misfeasance." * In the case before him the Vice-

C'hancellor held the facts to show " a case of negligence," and the

executors were charged the usual interest at £4 per cent.

One expression used by the Vice-Chancellor seems to require

explanation. The correct antithesis plainly is not between mis-

feasance and negligence, but between that gross negligence which, in

the words of the civil law, pUtne dolo comparcd)ituT^ and failure to

attain that standard of care, quo plerique ejttsdem condUionis homines
1 I'tDiU V. Simpson, U Q. B. 365, 370 ; but the mere hiinding gouda on to anoDur

in nut Kiifti^^icnt.

a A.O. V. New York Brewer ii^a Co.. [lHUft] I Q. B. 20.'".. [18iH>l A. C. «2.
3 In lht> rc|>i)rt in II Vcn. ut l()H, thin in priiitud " the fault in nut Ins own," an

obviuiiM miH)irJiit.

* KaphaU V. JtMhm, U \Vs., pet Ixird Eldon. C, 107. 108; 13 Ven. .TOl. ronnidcn,!
Trbb^ V. C.irprtUrr, I Mad.l. ZlKt, 3IHI ; Hfigkin-jton v. tJrant. 5 My. k Cr. 258 ; I Ph. (HM.
IJ04 ; fMlham v. Turnr.r (1H70), 23 L. T. (S. H.) 347. The question of iho liobilily

of truHtfos to pay compound interest is considered in a note (c), 2 Kent, C-omm. 23!.
the iKin-luBinn of which if that authority and the reason of the thing prciHtndnrato iiliki'

infavnnruf I he alluwaiicoiinder the limitations stated in the note, and that the told
abandonment of the nilo would operate in many coRes most unjustly as respects tin

right of th« riiliii qar lrv«l, and would introduce a lax discipline that would l»

dungerouB to the vigilant and faithful administration of trust estates. TriiHtees havr
now to accumulate the residue of the income of infants after payments for niaintenani
and education under the Conveyancing and Law of Property Act, 1881 (44 & 45 Viit.

c. 41 ), s. 43, s'ib-B. 2. In ; Holf.jrd, [ 1894] 3 "Th. 30 ; In re Bowlby, f 1!H)4] 2 Th. tW."..

ft Dnrnjiird v. Dornford, i2 Veo. 129 ; Brmtnv. Saiuome, McClel. ft Younge (Kx.).

4S7 ^n h:inkcrtn]atco unncccasarilT retaining trust fQtids.

• TMi» V. Carpenter, 1 Madd. 307. i D. 11.6. 1 g I.
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r£b'iH7v"inH'>,°''i"'"'''''' ^'-r"","
™We,,ness which connote,

^?, SM„r-rn" ''""i'''^*.""»f
*'?"='> »»ly marks a (allmg short ot theamount of dlhgenra due in the nircumstames'

A lo»s sustained by the «,/«• ,,,« (,„,(, throush the tnistee neg-eetmg his duty to invest, renders the trustee chargeable to the extent

brethon^ror'rt'"
^''™ "' "•"""" ""^ ""'^^ "-=«' '-" "-

An executor must not carry on the trade of his testator unlessexpressly authorised to do so ; where he is directed to do . , the

.ull°„" . ." ' "
"'i r '" "' I'""™"' '"''""^ Soes, lool-,.,l it as

InnL " '"=^"""'l<^».» ""i'l'^'l "> go for indemnity to „he fuiulapplied to carry on the business, but not to the general funds of thetes ator,' while the creditor., of the business have o'nly the same righ .•
But if exeeutors carry on ,i business under an authority given by the
will of their testator, they are entitled to a general indemnfty out of he
estate a., ngaiiLst all people claiming under the will

Where the rights of creditors of the testator intervene other con-
siderations arise. The fact that creditors stand by while execn .rsare carrying on a business s., as to be able to sell it as a going concern
will, indeed entitle the executors, even against the creditors, to a";ndemnity from the liabilities properly incurred in doing so; buhere is a difference where executors carry on a business for puniosesbeyomi what is necessary for effecting a sale. In this latter case themere act that a creditor stands by and does not immediately enforce
his debt will not entitle the executors, as against him, to be indemnifiedout of the estate

;
still, it there be circumstances which infer that thebusiness was earned on with the assent of the creditors and for their

benefit, then the executors are entitled to an indemnity out ot the whole
estate, and not merely out of the assets wliich cornc into existence
subsequently to the testator's death.'

The law is summed up by Lord Maenaghten ' as follows "
If thebusiness has been properly continued as between the executors and

he r™"^r' " il""
""'""' ''^""^ *" *''•'" i' '»• "Wch comes to

I nXt.i
^"^' ""',<"«™t''",»^e entitled to he indemnified against

^r„™,l .P f"i ^'j'?""'' !" ""'^''^ ' <"'• " i' li»' l"^"" im-properly continued and the creditors choose to treat the continuance
as improper (which, of course, they are not bound to do), they may

"fuldlondftniuftiutfl monoyon private Hfi-uritv This f««>-Mi.. ,„i.- i u i ,

,"^"''"''

.. the ...rK of .very p..r.o. i:vho Lt/in theS:«=tST?ru«tJe trtt-i^l:i Z!J
Str^'^'^ ^r"f ri^'l *'r

^''\ *"<* ''""^^^^^^^ mtentVon y'; no rule in ; cln7(

•J

lordMontfordv.L„rd<-aJojan,nV^H.iH5i l»Ves.G33 ; Inre Parker 190 11 IJ «i

rol. \x. 331-340, " "

' I

'rMi.si,..-

chiirgeable

t'>«XtCIlt(lf

IdiKHrisitij^

froinnofil(-i't

til invuHt.

Ktcnitor nut

citiili.r

inloHX

'xpressly

;iittliori!4ci).

bus jn CMS

curriwl on
under ex-

iiiithitrity ill

t OH tillor 'h

will.

I'rt'.lili.rs'

linht

i litervcnin;;.

Kiilo of law
slatf.1

t.y Lord
Mai-niiRliIcn

in/MH-.v..v.

H..rl.,„.

Indi'innity of exciutiir
' n. D. 42. Stic Law Quarterly Review,
''^)ritinuing testator's buMincMn.

• fra.fr Y. Murthrh. II App. Cm., per Lord Mbornc, C, S6U.

l,„llfh.'J ,1!!!'^
V. «j,m<,^, 20 Ch. 6 245. SK,„,m„„ ,. HMmo^. 15 Ch. D 54S

' /to»« v! ft,«o".,ti'8»ij"To 19(1. A,' to'the'lTibllirroi an „,„

• n*
'" "",, " """""• '"J" 2 *V"iH. Eim-utors (loth wl 1 I4:|0

,|('T ifeiH!ra!!v
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\Vhoro
fxi-oiitors

i-i-oiint for

uli profit!'.

priKToil in the [iropcr wuy to muko the oxei-utors accouiitahUi for tlic

viihu! iif ihc uiwots uwil in rurryin^ on the husincKM, and thoy may alHo
follow the aBsetH am) uhtain a charge ok the business in the hands of

the e.\(H-utors for the value of the aaseta niisapplied, witii interest

thureon
; and they may enforce the charge, if necessary, by means of a

receiver and a sale. Then there can be no room for any claim to
indemnity on the part of the executors. The charge in favour of the
trust estate nmst be satisfied first. The executors can only take what
is left. But the creditors must do one thing or the other. Though
they are not bound by what they do in ignorance, and may, by leave
of the Court, sue in respect of wilful default after having taken the
usual onler, they cannot approbate and reprobate in one breath. They
cannot claim the assets of the business as a going concern in the state
and condition in which those assets bapjien to be at the moment when
they choose to intervene, and at tim same time refuse the executors'
indemnity in respect of liabilities incurred in carrying on the business."

If, again, a business is carried on by executors at the instance of
creditors, but witiiuut authorisation by the will, the relation between

hiisiness at t'^*' executors and the creditors would appear to reduce itself to a case
tilt' inntnncp of the law of principal and agent.
of cmiitors. V^arious dmtrihes were at one time current as to the circumstances

bmind'to'^
"' which an executor might employ the assets of his testator's estate in
trade, ^ and distinctions were drawn between solvent and insolvent
executors,^ and assets specificially bequeathed and general assets.^

An uniform rule is now established: that the executor is bound to
account for all profits, however derived, to the estate of his testator."'

The beneficiary ha£ liis option either to take the profit or to charge the
executor with interest.^ The executor will be held to employ money

» Hntc/iffv.(imr€a.2Cnii.'.nCii.l52. a Ad:'m<i v. Gale, 2 Atk. 100.
T i'kifdv. aibmn.'iMk. 003.
» Vff^p V. Foster, h. R. 7 f. L. 318, 32». In the Court of Appeal, L. R. 8 Ch. 333,

.Iiinips. L..J.. siiid: " It wh» pointed out by I<ord Cnmwortli, in A.-G. v. Alford (4
Do <j. M. & G. 851) : that this Court hao no juriHdi<.<tion in thin oIohm of cases to punifib
an cxwutot for niiw-ondurt by making him account for more thun that which he
actuiilly Ffceivcd, or which it presumes ho did receive or ought to have received.
TIiiM Court in not a Court of jwiial juri^dictioll. It compels rcHtitution of property
imionscient ioiisiy withheld ; it gives full compeniMition for any Iohh or damage through
f^iilurc of worac ri|uitiihle diity ; but it has no power of punishing any one. In fact,
il is not hy wiy of punishment that the Court ever chiirgcM a tmstoo with more than
he aitiinily received, or ought to have received, and the appropriate interest thereon.
It i> simply on the ground that the Court linds that he actually made more, con-
Htiluting moneys in his hands ' had and received to the use ' of the cestui qvc trv/>l.

A trustee, for instance, directly lending money to his firm is answerable for sui h
mnnev, with full interest, to the uttermost farthing ; but to m«ke him answerahir
for all the protits made of such money hy all the firm would be simply a punishmcnl—
a jiunishmcnt arbilittry and most unreasonable in thin, that its severity would bt- in
the inverse ratio of thegravityol the offence. A man squandering trust-money with
d{-lilicnilc (iishoncsly in profligate extravagance would be answerable for it wiili

4 ji'-rcciit. iiitcrect ; a man lending it (at good interest) to a large, solvent, and prudciii
well-established firm of which he was a partner, would be punished by a tine equal l^•

all the profits made thereby by all the partners." See .VrrotM* v. ftuyt r, 28 Bcav. i:jn.

anilJone3v.FnxaU, 16 Bcav. 388, with Lord Sclborno's comment in Vyse v. Fo/Ai-r
I^ R. 7_H. L. 34*>. Inrr Montagu. [ 1 8ft7] 2 Ch. 8.

6 U.«ually at the rale of 4 per cent., unless some higher rate of profit has been
obtained ; iimmet v. Emmil, 17 Ch. D. 142 ; or where the executor is guilty, nnt
merely of negligence, but of actual eorruptiou or de]il>cratc breach of trust, when i."'

}»ercnit. will be allowed : Ex parte Ogk.l.. R.SCh. 711. In;nr-:/^<K'w,[lWl2]2(li
317, Farwell, J., followed tho rule laid down by James, L.J., in Vyitt v. /oakr. L. It.

8 Ch. 329 ;
" If an esecutor or trustee makcit profit by an improiK-r dealing with lli<'

assets or the trust fund, that profit he must give up to the trust. If that irapro|M r

deeding CKhhihfM in embiirking or investing the trust- money in business, faemustuccoiinl
for the pn.lil.s made by him l-V " h '.'m]'!"yme!l'. in-uch bui^incaH; iir at thn ayiU-.-.i
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ItM,-

i.,c|..„,

in trade it beii^ a trader, he places it to his ciwii liiinkiiia iiicvmiit •

since thereby ho procures himself a credit not Ins due'
An executor ia not liable for bad judgment ; nor is one cxei^utor f.

bound to surrender his own judgment because one of his (»>.exccut.irs
'

has a different opinion from himself; so that he will not bn liable in
the event of his view proving wrong while that of his co-executor
turns out right, and the testator's estate suffers injury from not actimr
on It.

*^

There is no alisoliile rule fixing the time from which .xiriilor-i who Hi,,have neglected to realise assets outstanding u|Hm improper iiivesl niciits '

arc to be liable; generally the conversion shoiiM take pla,,. wiildn
"'''

a year from the testator's death.. Accordingly, in the event of an
action being brought, executors who have not realised by that time
have the o»m thrown on them to justify their inacti..n,»'unless they
have an absolute discretion to postpone the conversion

; in which ca.se
they will not be liable where loss Mcurs, even though some of the
property consists in shares in unlimited companies.' In dei-idiiig
whether a reasonable discretion was exercised or not the Court will
look into all the circumstances of the case, such as the nature of the
investment, the confidence the testator had in the investment the
ettorts made by the executor to realise, the state of the market and
the length of time toat had elapsed since the testator's death.'

In the case of legacies payable under a general disposition in a i:„l,.
testator s will, the same rule of a distribution within a year is applicable '•

The test IS, when might a distribution be made if the trustees act
with reasonable diligence '; The presumption is that " a vear after the
death of the testator is the period within which his property mieht
with reasonable diligence be administered." '

An executor is liable to refund, who, having received the assets '
\vi„.,

ol the er.lui qm Irml. or it it doe. not appoar, or cannot Ik. mado to ai,i,™r «h it
'"»"

|.rol,t. are a tribtitable to s,„.|, ,.,„ ploymetX ho „„„t ao.oont (or tra.lc i it ™t "ha li«l'l<-

V. Df (,^va 4 App. Ua,. 6112, interest w.. allowed again,! eiecntor. V.I a e Sodomieiled in Jamaica at the rate of 6 per cent
" a ie»taior

» Trev>-H V. Tnwtuhend, I Bro. C. C. 384.
" j''^"<'" ^j""'"". 1%. * Cr. 80, followed in Mar.Jm v. K,,l. o Ch. D S!« .See

.re ion. UjituJomaj,* (i'arf „/) v. ll'„to™Je T,rm Von, C. ( ISS.'i), »4 L. J. nim l„

S .
' ^.Z^l'" -K'' ."*?'• "'" "•" '" •« """•iJered. It may have » rev .1 i i™ „e««t on thi. braneh of the law. It look. a. if the only qiieslion'left would L whe lier

*»;i"^;'rT';:,;Ta:",fE^ Sa"
""°'

"
- '-

"
•^"•"''"'"- '' '' '''""'

3 Oro,./4«r»y.«ort«>»,UR.3Ch.(ln.-,; Hiijie, v. Kmn,o», 22 Beav IH|
* /n re .Vorrtn^toa. 13 Ch. D. 6fl4.

}/JJ.'"< p"w,?'^i7* I 0.».»..™, 12 App. c™. ,12t. See f»,,re*ffl v. W,Si h , life Thl^ •,l"'^"' 'T"'r '"' "'"''' ""' "' ^'•' ""^"""' I"' l'«"l'"itiinng ni» life. rhi. decision h«.> been qiiest oned. But see al»o Chnmh.ri i

i™"th.'"i I ^'",i T- ";" ,^'["- *'" T'""' >«• »! Po.tr„«ee, IWabk how f, rfor the Acta and Receipts of the other, pis. 8, II. In H„m, v. rn,igl,.H CI i F 204the mere fact of trustee, allowing balance, to remain aiainsl their asent at theannual settlement of hi. accounts, "where it i. impossible to^tac i de h s wK'receipt
' I'"}'."'™'" '°r the year, was held not a breaell of trust or such culpable neSm

"

as would make them table tor the ultimate balance, due from him u, the T,n7
11 ijnmn y Palermo,. [IDOOJ A. C 271. trustees were held liable.

« Brooie V. ieieM, Madd. * Held., per I<>ach. V C S.W
,. '

.f?"^'"
;• «"' 22 Bi-"- 2-". 203. In Ooa,»,„», v. to,™,„c.

| |8!,4I 1 Cht.O. I IS said by Xa.v, L.J.. at 477. that the proposition in Candllr v r, M that an

ofThe 7 T\°
'^'^'

r. ^' V S''''"''
I-'" '"-'-"'" "btsi"- sole P0.«..s on of ,1 1, rtif the testator , estate i, ifable for the eo.e.eeutor's misapplication of it. , ,, s b .

read who nnneeessanly does an act." An act is not " imnecessarv -
if it ,"d„„,.

.., tt,.. r™,ti^r lunir of busiii.ss la adiiiiuistcrin^ the pri.|a'rt,v
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ol his testator, voluntarily,' and withont sufficiiMit cxcuso," iwrtH with

any portion of them to his co-executor, who but (or that act could not

have obtained possession of them, so that they are embezzled or lost.*

If funds are handed over to facilitate the performance of some duty

of the executomhip. for instance, the payment of debts in the ordinary

course, the law is otherwise ;
• for " he is considered to do this of

necessity ; he could not transact business without trusting sonte

persons, rnd it would be impossible for him to disc^harRe his duty if

he is made responsible where he remitted to a person to whom he would

have given credit, and would in his own business have remitted money

in the same way." *

Ho, too, it is said by Lord Redesdale in the case just cited : • *' If

a receipt be given for the mere purposes of form, then the signing will

not charge the person not receiving [the fund in respect of which the

riTcipt is given] ; but if it be given under circumstancci purporting

that the money, though not actually receivetl by both executors, waa

under the control of both, such a receipt shall charge, and the true ques-

tion in all those cases seems to have been, whether the money was under

the control of both executors ; if it was so (considered by the person

paying the money, then the joining in the receipt by the executor

who did not actutdly receive it, amounted to a direction to pay his co-

executor ; for it couid have no other meaning ; he became responsible

for the application of the money just as if he had received it."

The rule affecting transmission of money from one executor to

another as laid down by Sir William Grant, M.R.,' is, that "if an

executor does any act, by which money gets into the possession of

a""*lier executor, the former is equally answerable with the other

;

'» rulo. not, where an executor is merely passive, by not obstructing the other

in receiving it. But if the one contributes in any way to enable the

other to obtain possession, he is answerable ; unless he can assign a

sufficient excuse."

An executor, or trustee, may not sell his testator's property to

himself ; and any such attempted sale will be declared void at the suit

of one person among many interested, and even if such person's actual

interest may probably be reduced to nothing by prior claims.*

The reason for the universality of this rule is stated by Lord Eldon,

('.," to rest on the consideration that " as no Court is equal to the

examination and ascertainment of the truth in much the greater

number of cases," the general interests of justice require such trans-

actions to be set aside in every instance. Yet as a purchase by a

trustee of trust property, or a sale to the trust of a trustee's own

property is not void, but voidable, it may be confirmed either directly

or by long acquienccnce and absence of election.

> ThJH, of course, in not bo where the (.'xeciitnr Kaa no leuM risht to reUiD : Dari"

V. SpuHing, 1 Kubh. & My. 64. " iMiujjurd v. Umcoync, 1 1 Ves. 333.

3 TowMend v. Uarbtr, I Uiok. (Ch.) 356.

4 Bacon v. Huron. 5 Ven. 331. Cp. Speight v. Gavnt, It App. Can. 1.

ft Pit Ixjrd Rptlf.-*dale. Jvy v. Campbeli, 1 Kch. & Lcf. (Ir. Cli- ) 32H. 341.

« L c 341 As to thesecnscs. Bacon v. Bacnn, am! Juij v. CnmiJiell. «t'o ix-r Jc^c<l.

M R Nvfiiifil V Omint, 22 Oil. 1>. 743. 744. A» to the srontpf riRhtH iTwlKorB may

iiiivo'than loKalw«. acp I)»!/lf- v. B/afcr, 2 Sc-h. t Lcl (Ir. I'h.) 231, 2.19.

' Longford v. Gaw»ynr, 11 Vew. 333, 335; TnArtnW v. .Sfcmw, 1 Mcnv. 712;

WUliamfV. Nijron, 2 tic»v. 412. „ . . « , .
X Htningfiptd v. Biixter, 12 App. V,m. 1(17 ; Re, P,t«U.th,milf, PmOithtDaiU v.

Rkkman. 59 L. T. .')H. As to transfer of aBm-tK liy oxct utor to his bankfrs to aeoun

tixeciUor'adnbt, Wit^ V. .'iimpOTm, 7 Ves. ir>2.
"*

B £x;>flr(fl./«m<'*,KV<'«. 337. 34r.i CarUr \. I'o'mrr. (1842) H fi. i I., jkt T/t

(HjttenhHiii, 700; Ludd'j'n

337. 34; 1 Cart-rv. I'n'mrr. fl842) H fi. l

.
Pmrd, (ISSii) ?lt Ch. D. 500.
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11
."", '•"'''"K '''""° »" eiecutor coniiot safely trust tn his till,, to I'ur. I

sell. •• Conimon prudence required that they should look at the will '""" '"'

and not take the debtor's word as to his right under it, H they ncRloct
""'

that, and take the chance of his siieaking the truth, thcv niiist iruur
the hazard of his falsehood. The rights of third persons' must not be
affected by their negligence. I do not impute to them diroi^t fraud

;

but they acted rashly, incautiousljr, and without the common attention
used in the ordinary course of business." " It was gross ncgligonca not
to look at the will under which alone a title could be given to thorn. It
was not necessary to use any exertion to i,i,tain information, but
merely not toshut their eyes against the infon iili.in which, without
extraordinary neglect, they could notavoiil reccii ri". No transaction
with executors can be rendered unsafe by holdiii;; that assets trans-
ferrcd in such circumstances can be followed." '

Second, as to acts which Iwve no B|Hjcial refercni'e to executors. (3i X.i Mi.li
ft IS the duty of trustees to see that all those uirts are done which ""»l i»i

arc necessary or expedient to put the trust property in security and I!';!','',',!",';""

out of the power of strangers to the trust to deal with it. .V trustee iimust m Sir John Romilly, M.R.'a, cniphafi. words,' tmkr it im- i',';Tl,'''l'rtt
masMe lor his co-trustee to receive and misapply the trust funil" i"'"l"''t.v in

He IS hound to invest trust-moneys not wanteil for the immediate
'"""'>

purpose of tlieir trust, and cannot excuse himself on the ground that """"l""he did not himself use the money, but placed it to a separate account
at the bankers.' The general rule is, that if a trustee is guilty of
unreasonable delay in investing a fund, or, if it is his duty to pav in
paying it over to the bencliciary, he will be liable for intcrc-st fol^tho
period of his unnecessary delay in doing so.^

The rule is similar with regard to money outstanding upon personal %,
security. Though trustees are not to rush into litigation, they will
not be ju-stified in merely applying by lawyer's letter for iiavment of a Idebt, even if (the trustee being an executor) the debt was' a loan by
the testator himself ;» but unless there is a well-founded belief on the
part of the trustees that an action would bo useless they must follow
up their letter by legal proceedings.' The burden of proving tlio
futility of coercion lies on the trustees.'

„ .^^il^J?
''" *">»t«e8 were to get in settlement money whenever they Mn.i rvg»„\

shall think fit and expedient so to do," they are not entitled to stav il"-inicrvNi»

their hands from enforcing payment on account of the interest of the i:fn'TZ
tenant for lilc without regard to that of all the cesluis que trmi "

IKlillUO

>T«.mul
i^t^iirity.

1 Ititt v.Simpmn, 7 Yen., per Sir Wm. Crant, .M.R., 170; WiU^i . .!/,» , 1 -Mv.
... ..... ....-.„.. ,. — uni.nTAtcr, art-. JflMrM^I niin'nttii L
' Otx V. Uurlord. 1» Be«v. 409, 413; Mmiuimm v.' ( arfu, Ir K I Ec, u-

'•r*^"- ^"^""i'
"o'"- <3«: A-Oij<to» V. t'B,tf,M.i»,4(lL..I. CI,. 44S ; W„Mi„Ly

II »«;*<,««.. L. K. 8 Eiv 514 : IViiJiir v. iinom, [1IK17] 2 Ci,. |0( ;'„.|l'oll
T -ItMurnAomv. rAompwM, l3Ves. 402: rof^n^e v. <'.,»,'« 4 \-,.« |oi

- ^"''"f/"-
S"'"*'

' tV"-**'- *^ -"•^ '"'' '-ilni in 'f'OT V. J^hnmn, L. U. 2 Ch. 22.",

"
/"""'f

'. «"",
j.
Vc 8311

; for " i«.r.c,ii«l »e,.„rityih»,iK™ fr.mi .l»y loday by

(34 Y * CMErrm''""" ^ "'" '"'"' "'''"" ""' ""'""^ "
'
""** '

• Low,,,, y. fojda«(, 2 Bro. C. f. IW. Thi. ], tho cue IhouKh tho .,nl.l,>„,lm„
'lobt 11 in tho hancln of a c.i cieoulor. wlio was Irfalcil a. a |.riv»li. I,.,iiker l.v thoi™talor

:
Slyl,-, v. (lug. I Mac. * (i. 422. In r,«l«ian v. ),„l,„„n, 7 Ch I) 210moro ri.r,,.al lo ,uo w™ held not ullieient to jn.tify a leealee in „,,„,; „„ ,..,„.„tor ,„Jan a eiiH debtor for l«a of uieu. The leal .iigBPaled waa wl.elher a |.,.rlv ahonldbe alowe.! 1" 'n.lilute iiioh a ,uit after rela.d by the legal repreaenlativo to auoi

> /i.Tf Un^/dea, 3SCh. I). 54(1 ; /» r^.SV.iviw, (IXIISJ 1 Cli. I(i2 171
N /.ulAef V. ijianconi, 10 Ir. Ch. R. 1114.

:i:;S
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III the hind fide exercise of a discretion trustees nuiy always coiii-

nromiis a debt or otherwise deal with it without incurrinR a personal

liability ; ' and it is no ground for liability that they refuse a com-

promise."

Now, by the Trustee Act, 1893,'

(I) An executor or administrator may pay or allow any debt or

any claim im any evidence he may think sulhcicnt ;

'

(a) An executor or administrator or two or more trustees aclinK

tuyctlier, or a solo trustee where the instrument crealinR his authority

80 authnriscs," may accept any composition or may allow any time for

payment of any debt, or settle it in any way that seems to him or them

exjwdient, without being responsible for any li>88 occasioned by any

act or thing so done by him or them in good faith
;

(.1) The enactment applies to trusts where the trust deed does not

express a contrary intention ; and is retrospective.

„ . ,
The Trustee Act, 1893, also confers powers on trustees of renewable

f.rml im leaseholds to renew their leases and to raise money for the purpose."
iru.,ui».

Trustees are besides exonerated by the same Act for acting or paying

money in good faith under powers of attorney which are in fact avoideil

by death or act of the party ; and they are indemnified against any

other than their own acts and defaults in respect of money, and securities

actually received by them,' notwithstanding the signature of any

receipt for the sake of conformity."

The Court of Chancery has always exercised the power of dealing

with the property of cettuii que trust under disability in a way not

provided for by the trust deed. The principle on which the Court

acts is a comprehensive one. It disclaims any general power to dis-

regard a trust, but " in cases of emergency, cases not foreseen or pro-

vided for by the author of the trust, where the circumstances require

that something should be done " the Court will auth irise action beyond

the express provisions of the trust instrument. Mere benefit to accrue

to the estate does not justify interference ; and each case must be

brought before the Court and dealt with in its individual aspect.'

.Imlicial Bv the Judicial Trustees Act, 1 89«,'° in anv case where a trustee has

Tniitteo Act, ^jeen guilty of a breach of trust '* b.it has acted honestly and reasonably
'"""'

and ought fairlv to be excused for the breach of trust and for omitting

to obtain the directions of the Court in the matter in which he com-

mitted such breach " jurisdiction is given to relieve the trustee from

personal liability.

1 Pennimikm V. HtaUy, I CV. t .M. 402 : Fonltaiit v. Hingimott, » Do (i. M. 4 I.'.

827, citing, 834. Mue v. JfnraAoU. 3 P. Wmri. 3«1.

" t>i)Orte(V.I'.B.8Ch.7ll.
3 Bti * .^7 ViPt. c. 63, s. 21. t«-en»cting 44 ft 4fi Vict. c. 41. n. 37.

» Sco flc OiwiM, 47 L. T. 01. The exton»ion to an iirtmim.trHtor a new :
In r^

rlay and TeUfg, 1« Ch. D. 3 ; W'fri o/ En^nd and South H niM Bank \. Mnr> A. J.t

Ch. D. 138. yi.reffo»|/»lo».[l80411Ch.622.
4 By ««•. 22 (!) thft mirvivor may exerciM a joint power, unlMa thp contrtiry i-

oxnrcs««J in the instrument ; Bee Cmwlord V. Forahaw^ 118911 2 Ch. 201.

'.Sec. 19. 'Sec. 23.
,

" Sec 24 For the definition of "M.ciiritic8' mmi sec. .W. Astoa tnisteonliatnii y

lor the iMolvency of hi. .gent, .eo Brirr v. Evimn. 26 Ch. I). 238 ; for hi. auml « negli

mnce. Bentll v. Wmdkm. 4 De G. F. ft ,1. 2.i9 ; for hi. felonion. aft. Jabnnv.PiUm, r.

fl89311Ch.71. " ;„rfiVeir,[190ll2Ch.f.34:;»rf7'o((c™<Kfc..|1903]ICh.0^iJ.

10 59 * no Vict. c. 35. ». 3. In C»opmo« v. Bromie. [19021 1 Ch. 785, relief iinder

the tection wn. refused because thoUBh the trustee had acted " honestly, he had no'

acted " reasonably "
; and in Satwn'at Trmtffa iJo. nj AiutralMin v. GtmnU tin.ir,.'.

Co ol Angtrllnaia, [1905J A. C. 373 {tinder the identical Victorian Act), bctati«<-

tbontth the trustees had acted " honestly and rcaaonably." they "«»";» •"•">1«

to replace the fund or to eicuse their inaction. In re SItttrl, [1897] 2 ITi. 583.
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When the inniiey whi<^h ia the lubject of u trust i> not forthidininx, """ "" H'"
It M not for the <•<•»/«,» i/ur Iruri to show that if the trustee hail done his ' '"•"" '"

duty the h)ss wouhl have been avoided ; it is for the trustee to explain I'l',"^,,
'""

and exiuse the hw». ' The rule is well laid down hy l,nrd Coltenham irn.t f„„d
in the case of Clouiih v. Bonit,' that whore a trustee dm.» not do that '""
whuh It IS his iluty to do, /irimi facif he is answerable for any l.iss
occasioned thereby." « " Once show that he has nogleited his duty
and iirimii /aiie ho is answcrablo for all the consequences of that
neglect. ^

A truatco must not place himself in a situation where his interests Tru»i.«. mu.i
and his duty conflict. "No person in whom fiduciary duties are""""!""
vested shall make a i)rofit of them by employing himself, bcauau in

'","'"","

doing this he cannot perform one part of his trust -naincly, thai of i,ito,c,i"„ml
seeing that no improper charges are made." ' lii«iluty«fu

Hut so wholesome a principle as this may be carried bcvond reason ;

'"'""»'«•

as happened in the Victoria case of Chrk v. Clark,' where a purchaser
of a business was named executor in the will of the ilecoaseil owner, but
never aited, and aubseipiently renounced by deed. The Vii'toria
• 'ourt held that " until a person appointed . xecutor unmistakably
dlveats himself of that character or by his solemn act puts it out of his
own power ever to clothe himself with it, he is as much incapacitated
from purchasing from his c'o-executor as if he hail olitained probate."
The I'rivy ( 'ouiicil reversed this, holding that " a man so placed might
possibly use his power in such a way as to raise a case for settiiia aside
the transaction," but that this was a question of evidence, of which in
the case be' -re the Court there was none to invalidate the purchase.
The case wiicre a man had been a trustee, but had for twelve years
previously to the impugned purchase retired, was treated bv liuckley,
.J., as within the same principle.*

The custody of title-deeds and convertible securities suggests a fiMoAynl
point of special importance. If in the execution of a trust there is no i itl<-J«d»

need to deal with title-deeds, which may perhaps be linked up for years
J"'',™."'

without any call to refer to them, a deposit of them in a bank or a safe ','Turi't°c..

deposit, in a box of which the trustees keep the key, is a proper mode of
bestowing them. If they are required from time to time the deposit
with a solicitor is justified so long at any rate as there is occasion to
refer to them from time to time, and probably longer. If the trust
property consists of bonds and certificates payable to bearer, they can-
not without negligence be left under the control of a solicitor,' but they
may be left with a banker, since it is the ordinary course of business to
leave bonds with bankers who discharge the duty of cutting off the
interest coupons as they become due and collecting the interest ; never-

1 3 -My. & V. 400, 4!lfl,

2 /Hr.-/(™.7(/,»i.;Wrli. D..iKTCott<iii.L.J.,r>07. 3 /,.f.5(W.
* «/..»,//,/„« V. Jirr»ij]hlon, r» Dp G. M. A U., jicr I»rti Criiiiwiirth. Il>4. /« rr

AWtf. [ISICJ] 1 ch. 129. where t'r/idoekv. Piprr, I Miw. it G. IH14, is .oinmeiitcd on j

In r, S„',ll,-. t:<l,il,,
I IBU4I | Ir. H. lill ; In re Fiah, (18831 2 ''h *'3 : In r,' WM,

I
IH1I4) I I'd. 73. Kor riy the r>>|iiihil>lc entnte of n reitKi qHe tni-l iti liiiid .ir in tho

[.rt"tM<U of thi' Halo nf hind dovisod on Irnat for fonvention, dying inteittuto vcHtcd ill

llii- IrnaHc: «»rf/.». >. Il*™(r. 1 Edi-n. 177; Oallirnl v. IliiicHm. 27 Ol. I). 2IW;
'"II ''.V ill- Inl il'« K.tnf.- .All, ISS4 (47 * 4S Viol. e. 71), ». 4, "llio hiw of o«ilie.it
4m]I .ipjily Ml Ilio Hjiini- iiianiifr uh if tlio c»tate or inlfrcMt jibovo-mplitioni-d were ii

ii«;.l i-sliilc iu ooriiorciil litri-iiitanu'nt«." Sii- iht l^nl Eldon. llWiir v. Simoiid^.
.'{oniiiiHl. r>i2, riHiiTiifriiinK on Lonl Norlliiiifiton'M iiowBinfynri/iit v. I'lirMint, I EdcQ
'J'"' • 9 Apii. C««. 733.

p Itijfsand Itritinh Ltind Company's Contract, [ 19021 1 Ch. 244.

vol.. II.

F.V'if, |lS04JICh. 42.'
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TniHtiiiVi<>t-

Trupttm'-riot

Jiwtiflrdiii

IrnilinKon
p»n»oniiI

"wurity.

muotHfAl
impArtiully.

TniBUwH uiuy

ill (.'crtftin

riu«i> iDftke

uponftper-
HOQ»l undtr-
Inking.

tltolflM the haiikvm would imt Ih< jiirttifto<l in parting with the bondi

Without the authority of all the tniiite«N.^

The dotflrniiiiatinn of the (|ueKtinii in what furulK tniHt property may
\ie iiiveH(e<i without ni'gligenn' ileiwndfl largely on the Iitiiih tA the

trust. ' Yft them are »omi' k**ncrnl prinfiplefi whii h iiunt Iw glnnced at.

Trustees will mtt Iw juHtifi'^d in U'liding on iK-rmmal Merurity, iiurh

iM a proniiwiory note.'' unle»w s|if(itilly authoriwd U> do bo Ii^ the

iiiHlrunient croiiting the trurtt. ev<Mi to a |wr)u>n to whom there is the

cleartMit evideme tliat their trustor wouUl have lent on the same
seeurity ; (or perwonal »e<;urity fluctuates from day to day, and the

truHteeH are to exercise their own, not their trustor'rt, oist-rttion.*

Even where specially authorised to lend on i>erHonal security tht-y

will not be allowed to lend to one ot their own number.* Moreover,

a power to lend on iwrsonal security must bo strictly construed as

against the trustee.*

Trustees must deal impartially between the various interests they

have in charge, not preferring the tenant for life to the remainder-man,

nor yet sacrificing him.^

Where trustees have a power to advance money on '' real or personal

security," thej may make an advance upon a person's personal under-

taking as distinguished from the security of personal property." This

is subject to the requirement of reasonable care and caution in making

an investment of that class. Words so wide as a direction that tmst-
1 IntfDt Pottwnitr, |190l>] 2 Cb. 52(1 ; /h rr SiMtm'4 .Sttl/ement. [1003] 1 Gh. M2.
* In Jtilchiea v. RUchir'" Truatna. 15 Reltif, lOHti. the ptinli-isf of fully paid-up

Ntwk in A limited compaDy wan lielU not hh " iaveHtmvnt. ' " [ think." H«id Ijord

CraiKhil), at 1093. "it wtrn a imrlncrHhip in a rompHny, and the trufii'<'ii bernmo
partners. The haren that were bought formed their contribution of the onpital. \i'.<

therv can be no ioTeitment of money properly ho called where th« truHtees becoiuu

jMrtnera "
) ard quart. Kee Re A'irrwith find Norfolk Proridtnt BuUdinn Soeirty,

4S L. J. Ch. 785, for an " inTe«ting " member of a building Rociety, Ai to " invcHt-

menu," aee Arnouid v. Orintlead. 21 W. R. lilO. In ft UurtI, Additon v. Topp,

U7UT. U6i 8TimeHL.R. 528(C. A.).
s Per Lord Hardwivke in Hyder v. Bifhrtutt. 3 Swanst. 80 n, ; per lArd Ijough-

borough in Aijft v. FeMtUttan, 3 Swannt. 84 n. ; Holmea v. tiring, 2 Cox (Ch.). I

;

TtTTg V. Terry, ( 1708) Prec. Oh. 273, where tin exeriitor and trustee with " power by
the will to act in overything fur the advantage uf an infant," wait held juntified in

laying out perHiinal entate in the purchaHeof landiiforthc infant, with the saTing that
"

if he lenan the money on bad security, ho must answer it out of his own iMxIiet,"

The Lord Chancellor (Cowper) baring decreed that a sum lent by the triutees on a

Smooa] bond and loat should b« refunded by them, said " ho did this for examjde to

courage men from taking single personal bonds ; and that, considering the coo

-

tingenoiea and haswdi of trade, a man'M bond for £100 thnt iH to lie any time, is not

Mcurity tor above ISO, and ao he would take this." iMirke v. Martyn. 1 Bear. 525,

where executora depoaited part of the aatietit with a banker nnd took two bankeni'

notes carrying interest for the amount ; Moylt v. iloyle, 2 Ruas. k M. 710, money
lying upwards of a year with bankem. In Walker v. Symondt, 3 Swanst. ft3, it i»

point«d out that the old doctrine that " if a man be trusted with money as executor

or otherwise for children's portions" "and if he let it outto^uch men as are trusted

and esteemed by others to be men of worth and ability, if any loes happen, he thai! not

bear the Iosm thereof " is clonrly overruled, and that to invest trust money on porsonul

neeurity is a breach of trust. The purobaae of an equity of redemption is not nii

investment which trustees would be justified in making under the common form of

a power of investment : Woman v. Wortnan, 43 Ch. D. 2d6.
* Styles V. Ouy, 1 Mac. ft O. 422 : Boss v. OodsaU, 1 Y. ft C. (Ch.) 617. This

overrule* Lord DoreAester v, E^ngham, Tamlyn, 279, where Sir John Loach, MR..
" thought no blame could be imputed to executors, who employed the ume personx

as the testator had placed confidence io."
• Forbe* v. Jtou. 2 Bro, C. C. 430 ; Franeit v. Franeia, 5 De G. M. ft G. 108.
« Cnrir^T T, Qitm^, \ Rijw, ft My. 555 ;

Or^^niam v- OihktJtnn. 10 Ring. 3fi3.

T Coekbum V. Peel, 3 De O. F. ft J. 170 ; Stuart v. Stuart, 3 Beav. 430 ; Stewart

r. Sanderson, L. R. 10 Eq. 26 ; In re Boyces, Minors, Ir. R. liEq. 46 ; Coat^ v.

O'JZoTile.Ir. R.3Eq. 172.

Pickard v. Anderson. L. R. 13 E<i. 008 ; Forbes v. Ross, 2 Bro. C. C. 430.
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witlTlh,^ view Tl';,,J„^™'V",r".r'" ''"'M ,„ l,„ i,. .ccml.nce

Lord WatMn thu. exprcMed his view :
• "

i ,!„ „ot think th..«

fc^. .^™ J^ ' ^" "T""" "' ""'f?'" necessary to ni«ife a loai;

mi>a«7 unHt-r
the footnil itf

t ha Court ?

Wbvro
truatoeN itnt

Authoriitnl

to lulviincu

money tiii

WutHon'H
"IHttion in

Lenrot/d V,

Wkihley.
J

rwtofthe
' I'mionin

._.' «. * ^.yj*'*- «•• M. ... 1^9. 8« //„„, V. Lop., inni \
f V/ff«Au«./ o .

-^ . 113f>wlhwaUe, [1891)3 Ch 4m' /"« ~v^," "V'ly"
""'"'•

i ""'sj ^. u. US; /« »

» 23 * 24 Vicl. < 38 * * "' •• '»

..«:2fTL^^/t'^r,%^r52£i"ch'5^:"yr''r""'?i^'"''*--™^^

10n^ ' 5*"«'* 12 App, C«... »r Lord W»l.„n 733
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Atiil of thv
TriiNti>p

Act, ma.

llo<|llini(CH()f

« vnliiiT

iinflfrtho

Ht'tjon.

Limitntion of

liability

where s
truitee hnit

Adranced too
much money
on a security.

Where

widest
jiowerH Hre

){ivea, the
eiereise of

A HOund
discretion itt

notsupor-
neded.

Loss incurred
by trustees.

COU0 from ditinterMtnl irtrtuni, unil n»t (rum thoH roiiiisrted in «iiy

wiy with the property valuwl ; tntl. apart fn)m lef{i«lation tu be
preirntly nutirml, wai reuuiml to b« that 4i( [wrMiitii rogriiitaiit uf UkbI

('in'unmtBiM'KH, and not that of jwrMitM, however gffiieralty i|ualifie<l,

who |M)Miwiw«fl no particular e]i})eriem;c.' TruHteeiiwIvam-inK money on

niortKuffe munt tocmBetvea ini|uire into the corrt>ctn*!M of the Htato-

nieiitH iiiiwIr by the mortgagois aa to the value uimI nature of the

projHsfty and the amount of outKoingJi, and are not prorected )>y a
valuation if the valuer in not in«tructod to niakt^ HUi-h inquiries ; it

was aliK) added, they " iihoutd tell thnir valuer* that they are lending

trunt-moneys, and that they do not desire tu Ivnd mure than urie-half

the artual value of the pr»iM'rty." '

All this Uw n.ust now be taken subject to thu Trustee Act, It^'i'A,^

whirh provides thuv :

( 1 ) A trustei' is not to be chargeable with broarh of trust by " ruANon

on/y of the pro|H}rtion borne by the amount of the loan to the value

of the property at tlie time when the loan was made *'
; if he Hhowrt

the Court that he act ml on the re)H>rt of one wh»m he believed to Ih> an
abtt! practical surveyor,* and the loan does not cxt^ced two-thirds uf

the value stated in the re{K>rton which he acts.

(2) A trustee lending money on the serurityof any leasehold proiMirty

is not to be charge^ible with breach of trust only upon the ground that

in making such loan he dispensed with investigation of the lessor's title.

f.'i) .\. trustee is not to be "hargeable with breach of trust, only

berauHe in the ease of either a purchase era loan ho ban accepted a

shorter title than by law he is entitled to require ; if in the opinion of

the Court the title accepted be such as a person acting with prudence
would have accepted.

It therefore becijmes essential that the valuer be " instructed and
employed independently of any owner of the property." and a form

of valuation be adopted so as to show compliance with this section.

This act will not authorise the trustee to lend upon leaseholds, though,

if he have the power otherwise, the provisions of the Act apply.

By sec. {I of the same Act the liability of the trustee is limited

in the case where he has advanced too much money on a security, to

the excess beyond what he could properly have advanced on it.^

Even where the terms of their trust deed seem to give trustees tbt;

widest powers—as, for instance, a power " to invest on such securities

as they should approve "—they are still bound to the use of care and
the exercise of a sound discretion ; so that if they invest in stocks of un

unusual character, the burden will be cast on them to justify their

action.*

Trustees, unless in the case of wilful default or very gross negligence

are to be charged only with that which they have actually received.^

and not with mere imaginary values ;

" and trustees joining in a receipt

for truat-money merely for conformity were not at any time liable, in

t Bttd3fy.Oummow,h.R.TCh.1l9; Fry v. Tapgon.'iA Ch. D.26ii.
a /« rt ParlingluH, Pnrlimjt,»! v. AUvn, 57 L. T. («J4, (158.

3 5tl & .-,7 Viit. <•. 53. ». 8 ( I ) ; In r, Uoi\ny, 23 Ch. 1). 483.
* U Licvre v. Oould, [1803J I Q. B. 4UI ; Jn re WalkFr, 59 L. J. Ch. 38(( ; BuJlork

V. Bulloct, 55 L..t.Ch. 221.
i For thf old Uvr xee Fry v. Tnpwn, 28 Ch. D. 2418 ; In re Somfrsrt, Somtrfil v.

Eart PotUett,[\»m\ 1 Ch. 231.
« StrrJlaa. v. AthtaaU. 3 Drew, fl ; rnsuU.-rdiar v. a-in^.-rdiiw. 31 Brai-. y.b.i :

Zntnbnrov. CtiMavttti. 1^ R. II Ec|. 431).

1 I Beton, Decreet {5th ed.), 985. * Putm^T v. Jonri. I Vcm. 144.
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ii»urifil'I\ ni'n'wBrv.*
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When moni-y in actuallv reiriv,-.! ( iiuii"!
trimtee to meivn it') n trustee i« not juH'ifieci •

eo.tni«tee'ii l,„ml» for a longer time tl,., ,, ,,v„„„„,,u „,., ,.„arv •
A«iiurance« that the trust fund is intaet uie nol »ulhiient he mu.t I'l'
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amertain for himself that it i. so in faet.'
' "'""'

il™',.,,,,

trust heu'h'™.?'-;
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'^'

"^'l'^^- «J"«
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. ,, ...

, „, .,.
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II,,,,"' M.KKH 2 O II IL !?•
"""""" "" ""I

'"'t". IIWWI 2 d,. 711. C|.. A',., v.

A.c.2,,iT*,l.r"VsU':i'K5.k.'B.m:'72S:'
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By the Suiircliie Court of .luiliratllre Act, lt<73,'

roniiider«<l

liy Fry, J,..r.,

in /» rr

ftomf™.

whom view
in criticised

by Lindloy,
liJ., in How
V. Earl
Winterbm.

fBOOK Tit.

no claim of a
on expresa

held barred

cetlm ijue Imat agninat Ins trustee for any property hold on expresa
trust, ' or in respect of .my breach of nuch trust, could be
by any Statute of J^iniitations.^

An alteration of the l.iw is effected bv the Trustee Act, 1K»8,« the
8th section of which is not touched by the Trustee Act, 1893, and
enables trustees to plead the Statute of Ijniitations, " except where
the claim is foumlcil upon any fraud or fraudulent broach of trust to
which the trustee was ]iarty or privy, or is to recover trust property
or the jirooeeds thereof still retained by the trustee." This section «as
considered by Kry, 1..J., in In re Hcwden,' an action brought by a
recently appointed trustee against an old trustee and the representa-
tives of two deceased trustees for breaches of trust. The last of the
breaches of trust complained of took place considerably more than six
years before the action was begun. The question then arose whether a
plea of the .Statute of Linutntions was within the new Act. The Lord
Justice joints out " that sub-seo. 1 (a), which was relied on, and which
reserves " all rights and privileges conferred by any Statute of Ilimita-
tions." was inapplicable, as " it is obvious that if a person had not been
a trustee he could not be sued for a breach of trust ; and, further, there
is no right or privilege, that 1 am aware of, conferred by any Statute of
Limitations in respect of a breach of trust." The Lord Justice then
shows that subsec. 1 (i.) is material. This provides for the case
of an action to " recover money or other property, and is one to which
no existing Statute of Limitations applies," in which case the trustee
shall be entitled to the same defence " as if the claim had been against
him in an action of debt for mone - h.A and received, but " the statute
" shall not begin to run against ... / beneficiary unless and until the
interest of suidi beneficiary shall be an interest in possession." That
limitation, says Fry, L.J.,' " does not apply to the present case,
because in the present case the action is brought by one trustee against
another." The same snb.section also provides that the Statute of
Limitations shall run against a married woman entitled in possession
for her separate use.

Fry, L.J.'s, view, as stated above,' was criticised by Lindley, L.J.,
ill Hmv V. Earl ]\mleTlon : ' " Although I share with Fry, L.J., the
difKculty presented by clause (a), 1 cannot avoid the conclusion that
to exclude the operation of clause (a) in all cases on the short ground
stated by him would be really to deprive clause (o) of all meaning
whatever. I cannot think that Fry, L. J., intended to go so far as that.
The Legislature appears to have assumed that there might be cases in
which, if there were no trust, some action or proceeding might be

t 30 & 37 Vict. c. «(f, H. 25, 8iil»-a. 2 j Banner v. Berridgc, 18 Ch. D. 254.
2 The lii-tinctiim hctwcen an exprcHS trust and a coHBtruclivc truBt is explaincil

.Voir V, Athw,!!. [ISWIJ 2 (J. B. SliOi /» re Dixon, IIWWJ 2 Ch. 5(il. Cp. Thorn y.HtarJ.
(IHMJ It'll. oBO; [lau.'il A. 0.41)5; Wocfe/oiioia/d v. «o««Icod, [l!H)7J 1 Ch 100.

3 Burdtfl- V. Onrrict, L. R. 5 Ch. 233 ; A'tonc v. Ntonf. L. R. 5 Ch. 74 ; ece Masonir
and (Ictieral Lifs Aesiiranet Co. v. Hharpe, [ 1S1)2] I Ch.. per Lindley, L.J., 186.

• 51 * 52 Viil. .-. oil, «,». In re Ukarp, (11HW| 1 Ch. 71)3; Laraiu v.'Warmoll.
[11)071 2 K. B. 3'io

• 45 Ch. U. 444 ; ««• /» n Aira.n, [181)1J 3 Ch. 233 ; In r, Pagr. 118113] 1 Ch. 304 :

/« re Ourney. 118II3| 1 Ch. 6W)| In re Someml. |181U| 1 Ch. 231 ; In n Timmu,
[11)02J I Ch. 170 i FlilcrolC, eat,. 21 Ch. I). 6111. decided that > a director ia a tni«tcc
in certain of hia capacitieH, Be*'. 8 would therefore protect him. /« re Bovden i-

followed Gardner V. Perry, { 1903) 11 Out. L. K 209.
• 45 Ch. a 4.50. 7 r,.e. 461.
8 Jh re Bou-dtn, 45 Ch. U. 4.^>0. » 11890] 2 Ch. 638,
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<<iH(-niiriif;i>d.

Dt'Iiiy not

TlH'ruU'nff(|uity,apartfrom8tatuto,i»atateill>y KnnI West bury. ('.:'

" Though it is perfectly true that no time rtitiR as hotween the restni

que truM or beneficiary and the trustee upon an ex|>n"<» trust, so as to

bar the remedy of the benefit^iary, yet with respect to claims niatle by
him against a trustee, the general rule of equity that encourngenient

is not to be given to stale demands is equally applicable. And in tfikinij

an account for the purpose of charging the trustee with personal

liability " " every fair allowance ought to be made in favour of the

trustee if it can be shown that the claim which is now sought to be

enforced is one which arose many years ago, and one of the nature and
particulars of which the beneficiary was at the time when it arose

perfectly cognisant."

In the I'rivy (.'ouncil ^ it is also pointed out that :
" The doctrine of

KlllJiri- Ui!-
^^^^^ '" Courts of Kquity is not an arbitrary or a technical doctrine.

oth.T [Hirtj-M Where it would be practically unjust to give a remedy, either tiecausc

liosition. the party has, byhisconduct, done that which might fiiirly bort'unrdcd

as e(]uivalent tn a waiver of it, or where by his conduct nnd nefik-ct he

has, though perhapa not waiving that remedy, vet put the otlier party

in a situation in whi<-h it would not be reasonjiblc to [.line him if the

remedy were alterwarda to be asserted, in either of thesi- cases, lapse

of time and delay are most material. Hut in every case.if aiuir<iiirnent

against relief, which otherwise would be just, is foumled upnn Tocre

delay, that dela> of course not amounting to a bar by any Statute of

Liniitations, the validity of that defence must be tried ujion principles

sabstantially equitable. Two circumstances, always important in

such cases, are, the length of the delay and the nature of the a<ts done
during the interval which might affect either party nnd cause a

biilancc of justice or injustice in taking the one course or the other,

so far as relates to their remedy." Lord Blackburn sayn of this state-

ment :
^ " 1 have looked in vain for any authority which gives a more

distinct and definite rule than this ; and 1 think-, from the nature f»f

the in(|uiry. it must alwai's be a question of more or less, depending
on the degree of diligence which might reasonably be required, and
the degree of cliange which has occurred, wliether the balance of

justice or injustice is in favour of granting the remedy or withliolding

it. The determination of such a question must largely depend on the
turn of mind of those who have to decide, and must therefore be
subject to uncctainty ; but that, I think, is inherent in the nature of

the inquiry."

The distinction between " eiecM(frf " and '' fxixn/nrij ititrresfs'^ is

important. "Where," says Lord Chelmsford, C.,"* "a person is

obliged tn apply for the peculiar relief afforded by a Court of Equity
to enforce the performance of an agreement, or to declare a trust, or to

obtain any other right of which he is not in possession, and which may
be described as an executory interest, it is an invariable principle of the
Court that the party must come promptly, that there must be iio

imreasonable delay. And if ther'^ is anything that anmunts to larh's

on his part,Couft3of Equity have aiwaj'^said, We will refuse you relief.

With regard to interests which are ex«'(ntid. tlie lonsideralion is

entirely different. There, mere /ofAes will not of itself disentitle the
» Mftonnrfv. Wh,lr. II H, L. ('. 57ft.
a lind«nyl',ir»/.um('o. v./lurd,h.R. fl p. C. 221. 23ft, tho jii(ij(mviit ix I>> I^m.I

Dtxtinrtion
Ik-tween
rxir.viid aiirl

iiiliTfuln.

' Krinii'jn v. AfMJ.Vjjrtfcrrn. I'hoiphati- Co., 3 App. Van. 127ft.
* Vlartf V. Harl. « H. L. C 'ii
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last rited. is. whcro '" a party having a right atamls by and seeM another
(U'aling with the prupprty in a manner inconsistent with that right,

and makes no objection while the act is in piogreHs. then the person so
acfiuiescing cannot afterwards coniphiin." When, however, the act is

completed without intimation to him whose right is infringed, he has
thereupon a right of action, which, as a general rule, cannot be divested
without accord and satisfaction, or release under seal.

The distinction between larhen and acquiescence is drawn out by
Lord Wensleydale :

' "So far as laches is a defence, I take it that
where there is a Statute of Limitations, the objection of simple hickrs

does not apply until the expiration of the time allowed by the statute.

Hut acquiescence is a different thing ; it means more than laches. If

a party, who coiUd object, lies by and knowingly permits another to

incur an expense in doing an act under tlie belief that it would not be
objected to, and so a kind of permission may be said to be given to
another to alter his condition, he may be said to acquiesce ; but the
fact of simply neglecting to enforce a claim for the period during which
the law permits him to delay, without losing his right, 1 conceive
cannot be any equitable bar."

" iVIere submission to the injury," says Thesiger, L.J.,- " for any
timo short of the jieriod limited by statute for the enforcement of the
right of action cannot take away such right, although under the name
of laches it may afford a ground for refusing relief under some par-

ticular circumstances ;
* and it is clear that even an express promise

by the person injured that he would not take any legal proceedings to
redress the injury done to him could not by itselt constitute a bar to

such proceedings, for the pron\i.sn would be without consideration and
therefore not bmding."

On the other hand, as is pointed out by Lord Cranworth in Rantsden
V. Dysmi,* " If a stranger begins to build on my land, supposing it to

be his own, and I, perceiving his mistake, abstain from setting him
right, and leave him to persevere in his error, a Court of Equity will

not allow me afterwards to assert my title to the land on which he had
expended money on the supposition that the land was his own. It

considers that when I saw the mistake into which he had fallen, il

was my duty to be active, and to state my adverse title ; and that

it would l)e dishonest in me to remain wilfully passive on such an
occasion, in order afterwards to profit by the mistake which I might
have prevented."

Acquie.scence to be binding must be direct and positive, not merely
constructive.^ Mere abstinence from complaint is not in itself and
necessarily a bar," though neglect to sue for twenty years with u

knowledge of the right has been so held.'

It is a well-recognised rule that to properly, other tlian negotiable

securities, a vendor or pledgor can transmit no greater title than li--

has.** This, however, is a principle independent of that now asserted,

H.

:

1 Archb.Mv.Sculhf.
3 For what tmcli lin iimstaiuf

f-Vi/p, 32 f:ii. I). 571 ; li' iiiny^VW '

4 L. U. 1 H. L. 140.
i Farrant v. Binnch/ord, I De G. J. & Sm. 107 ; Thom/uifm

8 Do G. M. A G. 660. « I'hiUip/ion v. Gatty, 7 Hun
7 JiTxghi V. Legerlnt) (N... I), 2'J Beav. 00; 2DeG. F. &

V.h 1!, im, \'2i

N Nftnn pltif jnriA ad alivm iranaffrre. jmtait quam iput h^tret
»>-( V. Wil/iiim».[\Hm\ 1 Ch., per Liiidley, t.J., 143.

aH3. 3 Ih BvMMrhr V. All. S Cli. 1>. ;tl 1.

. ^ircsccIZ/mrd V. Ai.?(i-r, ;{OCh. U. lir. ; Biuki

. Jiaxlrr, 12 App. Oat*. 1(17.

V. Finrh. 22 B.-hv. ill'

:. 61«; 2Ha. &Tw.,4.V
J. 606 ; in rp Cronf, :
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3 /'(M* V. Zlum/oA, 43 L. T. (Mlfi
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wliicli. ilf's|iit)' iiiiy i'lnuHo in a trust deed, tlu' (niHtrc ImmlJiig over
tin- fiiml i-» liiil)!.'. This cIhsh cninprisi's the N|HM-ieB uf ticgligence whicl'
Bncnn, V.( .. ilcsrrihi's as " gnws," ' and within the rule of the Roma.i
law. inaipia rnlpa dolus fst.'^

ThtTc ar« sonif rases where persons occupy the position o{ tfumi-
trustees under the appointment of a Court, for instanee, rereivers.

In the case of a reeeiver being required to carry on a business. tli»

(juestinn arises as to the personal liflbility thereby incurred by him. In
(hren V. Crtmh^ the receiver was appointed by trustees of a trading
conipanyV '.usinesw under a trust deed, and carried on the business in
the name ot xhe cnm[mnv, his own name being added as receiver. The
Court of Appeal held the receiver not personally liable, on the ground
that " he would have to account, not to the Court, but to the persons
who appointed hitn." *

In !i>*t(, fionlt'w, and Ilai/vard v. BuV." the position of receivers
and managers appointed by tH** Court was considered. Rigby, L..).,

thus expressed his view of the f/fmn fade effect of contracts made by
receivers and nianagcr^i ct. mmnnr : * '" According to my understanding
of the matter, it i-.inrint l)e int-ended l»y the Court in such cases to jmt
forward jim otticer of the ( nurt to carry on business—whaeh might
involve the making of contracts ahnowf daily in the .irdinarr • ^urse of
business— in such a manner as would be likely to delude me«ftbers of
the public into the idea that someb'rfly would be responsible t* tluj*.r

contracts, whereas n()I)ody would be so responsible. I do w«: siiv

that there might not be very special cases in which the intention
might lie that receivers and managers should not pledge tlieir [jerwonal

credit, though i am not aware ttiat any such have arsen," "'The
rule has always* been that such persons are primA farie themseK'--
personally liable, and they cannot get rid of liability on the contracts
made by them merely by describing themselves in the contract as
executors or trustees."

Receivers have, however, a right against the funds ; and aW) the
protection of the Court restraining periK/ns from bringing suits agwinst
them in respect of their receiverships, except where leave is given by
the Court which appoints them ; ' though this does not. as appears from
the cases just noted, extend to action.s brought against them person;dly
in respect to contracts made by them in the course A the businesn of
the receivership."

' i',i- V, ihu-du". 4:t I. T. mr>.

^ I>. ."HI. Iti. 22ii. Ant', W. Astn the reniPdioH of ffstui que trunl f.* hr.'iuli uf
triisi. sec l>*«iyni» v. Ji'MiinM,,,. 24 Bvuv. iCJn.

M1H951I0. B. 2fir,. '/W^Hyv. /?«-*<//. llH!t7 1 A. r..n:.',: R'4,inmn Prinlix', ' .,

v.fA.V. [190-112 Ch. 123.

* IVr Lord EpIut. M.K., I.e. i72.
-- [ISiPr.Jig. B.SX « LriAZ
- hiu-jlit V. F.„r<l riunumh. 3 Atk. 4sO. more fully rH|K>rf.H I Di, k 120 H ,

tiiifiiiijiKt'd by I.rf>rd K!don,('.,jii Hrrn V. XirfoM. II Vph.377 ; XA*. - v RkodrA V Ru--
:m: Mfiujmm v. Turk, IS Ch. D. 21Ht ; Sarijant v. R>-aH, I Ch. I>. (WO; Taylor \

Ni'atr, 90 *'h. D. 538. For the oxtent of the liability of rtiiretien undrr a rcreiv.r'
rw..gni»»nn<es. see /n n (Iraktim. [1895] I Ch. IW. A weiver may »«« enter mlo ,iii>

Hirneinent with hi« -iirftiew wliieli in effect indemniflm (hfm ajjNiiir.) loss : W/'i't- \

HuiKjh. 3(1. & F. 44. where the p'wition of are<'eiver'HHureiyii"'onMidcrpd.
" " I do not say that it would never In- right to -illow an aet*^ to lie limudht ag.: ;fi'^

a r»u *i ver, liiit no sm li a.tioii .an Ite l.n>nght without leave of the (;ourt "
; w r Mntll- v

i, i , Smrh V. I'tu^t, 25 Ch. I). 723. 727 ; Ih(more v. Smith (No. 2). 36 ('!, 1). 44*:t.

ftt "wen. I...l.,_46fl._ Everninee the deeiaion of Morrir^. v. Bnnk of Eitalawi. Ci-.
lii-of. 2F7. 2 Bro. Pai tor the adinintMiriitr<HD 'rf au «

hftH Wh tr,'..t«l ^« a jiidnmrnt for all the re<iitor», «nd the Court '

any |»-*tienlnr crplitor to diflnrh th" ndininntnitiMi of the nttnctn. ,h!e... ,
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The vendor m poMeuion after a contract for sale of land U, for aome
purpoaefl. in the poaitinn of a truNt«R for the purchaser.* He haa the

right to insist upon retaininft poaspsaion until payment of the purchaae-

money is niadn and the conveyance is accepted. " H« has that right

;

hut tiiiMiuestion ia, upon what terms that ri((ht is t" be exerciaed T

It appears to me that it must he u|>on the terms t>f his undertaking the
duties of pnaseasion while ho insists upon retaining possession." * For
example, he haa to take reasonable care thut the proi>erty is not
deteri;^rated in the interval before completion while it still remains in

the hai! - •
' the vendor, as by removing of fixtures, breaking windows,

or ani-'* ,ig of that kind.' Thua, too, it was decided that where a
trespp -i. r without either the authority or knowledge of the vendor of

cert.j I -,>roperty, entered on the same and removed large {(uantities of

Hnrfai < soil, the purchaser could maintain an action against the vendor
for a hroach of truat in not using due caro to prevent the removal.*

And where there is a wilful refusal by the vendor to i-arry out a con-

tra<!t, in addition to specific performam-e, nuch damages may be given

aa may reasonably bo said to have naturally arisen frt>m the delay, or

vhich may reaaonably be supposed to have been in the contemplation
of the parties as likely to arise from the breach.'

It has been said * that trustees must. " for their own s«uurity, give

correct information when inquiry is made of them, whether they hav\'

had notice of any prior assi^imenta aflecting their truMt pro(»©rty."'

Hence it has been inferred that trustees are bound to an-f^wer such
inquiries ; ' but Ijindley. L. J.," points out that :

" The duty of a trustee

is properly to preserve the trust fund, to pay the income and the

a>rpus to thoae who are entitled to them rc-sinv t*N-ely, ami to give all

his cestuis qve trust, on demand, information with reH>{>«<v-| t\) the mode
in which the. trust fund has been dealt with, anrl where rt is. But it is

no part of the duty of a trustee to tell his cestui que h^wt what incum-
brances the latter has created, nor which of his incurabrftncershavp given

aotire of their respective charges. It is no part of the duty of a

trustee to assist his cea^Mijut^rtwi in selling or mortgaging "is ben 'ftoial

interest and in squandering or anticipating his fortune ; &nt\ it. i.s ulear

that a person who propo- ea to buy or lend money on it has no greater

rights than the cestui que trust himself. There is no trust or other

relation between a trustee and a stranger about to deal with « cestui

que tnut, and although probably such a person in making inquiries

may be regarded as authorised by the cestui que trust to make them,
this view of the stranger's position will not give him a right to informa-

1 fhittipa V. SUveaUr, L. B. 8 Ch. 173 ; see Emi of i:gmont v. tfrni^, 6 Ch. X).. prr

Jessel, M.R., 47fi, referring to Shaw v. h'otter. h. R. 5 R. L. 321, " which only r^-

Htntcd whnt had b«en the well-known Uw of tW Court of Chancery for L-«Qturies."

rieim V. Samuel. [I904J 1 Ch. 464.
a Per Lord Selbornc, C, PKUlipd v. SiifMttr, L. R. 8 Ch. 177. As to "wiUiil

ih'fault " on the purt of a vendor exonerating the piuvhaMT from the payment <it

intereet on the purchase-money. In rt Wii»tmM and Stevens' Conlrad, [18&4J 3 Ch. oiH.

BenTUlt V. Stone, [1903] 1 Ch. 509.
3 Soyal Bristol Permanent BuOding Society v. Bumash. 35 Cb. D. 390, wbt;r<.

Bain v. FothergiU, L. R. 7 H. L. 158, is diiiCinguished.

* Clarke v. Ramvz, [1891] 2 Q. B. 466.

5 Jaojuetv. MiUer. 6 Ch. v. iSSi yoiwav. C(irAiier,[I902] 1 Ch. 191.
fl Browne v. Savage, 4 Drew., per Kinde«ley, V.C, 639, This case ia ron«idere<l.

ao far as it is concfimsd with notice, in «•«»/!- y. JVsu-na!!. !!« Ch. D. «74.
T Lewin, Trust! (Sthed.), 704; but see llthed. 86a
N Low V. Bouvt

iivddard.

>t<t«n>, [16gi]3Ch.

!

But sef /ft r*- TiUnlt, [ 1 892J ! Ch. 80 ; Sawytr
icwKprtiKT, 9th Mitnli, 189'*, 4riO.
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im NEGLIGENCE IN LAW. [BOOK Vlt.

presumed if the ilcalinR in question ia " prima facie inconsistent with
the duty ot iin executor or trustee." " I think," says Lord Cairns,'
" I may safely add, tliut if it lie shown that any personal benefit to
the bankers themselves is designed or stipulatei! for, that circum-
stanoe, above all others, will most readily establish the fact that the
bankers are in privity with the breach of trust which is about to be
committed."

Urd Wet. " Supposinj?," says Lord Westbury,' " that the banker becomes

vXiSmn""
".'""'""'""y """'o til"' the customer, being in a fiduciary or representa-
live capacity, meditates a breach of trust, and draws a cheque for that
purpose, the banker, not being interested in the transaction, hag no
right to refuse the payment of the cheque, for if he did so he would be
making himself a party to an inquiry as between his customer and third
persons." " But then it has been very well settled that if an executor
fir a trustee who is indebted to a banker, or to another person, having
the legal custody ot the assets of a trust estate, applies a portion of them
in the payment of his own debt to the individual having that custody,
the individual receiving the debt has at once not only abundant proof
of the breach of trust but participates in it for his own personal benefit."
The question then becomes one of fact whether the payment was
designed for the benefit of the bankers.'

r^ircl Davey The law, .says Lord Davey,* " is well settled that in the absence of

VeuToJ* '
""tice ot fraud or irregularity a banker is bound to honour his customer's

Wales
cheque, and is entitled to set off what is due to a customer on one

V. Ooulburn account against what is due from him on another account, although
VdhyUuu„ the moneys due to him may in fact belong to other persons. On the

other hand, a banker is not justified ot his own motion in transferring
a balance fror what he knows to be a trust account of his customer
to the same customer's private account." Yet the onus is on him who
seeks to charge the banker ; and where the banker is not shown to have
received the money as trust funds (though they may have been kept
separate and paid.to an account opened with them by the depositor),
or to have been affected with notice of their trust character during the
currency of the account, he is entitled to set them off against the
customer's own debit balance."

Where On the other hand, in one case the banker may be justified in

!»" .fiK r?y"'8 fi^. money ot his customer without direct authorisation from
him, that is, where an acceptance ot his customer's, payable at his
bank, is presented to him."

Some banks are incorporated under private acts in which are wide
clauses exonerating the bank from the duty of looking to the execution
of any trusts, express, implied or constructive, to which the shares may
be subj ect

.
Wherethis is the case a registration of shares by the trustees

which involves a breach of trust does not afiect the bank with liability
;

even though the bank has notice that the shares are subject to the trusti
and possession ot a copy of the will of the creator of the trust.'

tionsiclered by Chancellor Kent in Field V. Srhieg.

direct
>iuthori8a.

lion.

1 70. The ca.see

(Ch. N. Y.) 150.
1 Oraji V. Johnson, L. R. 3 H. L. 11,

40 Ch. D. 370, 382.

fi/tn, 7 Johnn.

Cp. In re Blunddl, Mundetl v. Btundeli,

1 CWeman V. i^uctfl and Oo-on f/ttMin Bnni, [1897] 2 Ch. 243.
* JiankofNfwHouth Wales v. Ooulbum VttUey BtttterCo JIQ

the authoritieit cited.
s Union Bank ofAwtralia v. Murray-Aynslev, [1898] A. C. 683.
1 Kt/mer V. Laurie, 18 L. J. Q. B. 218.
' Himpsony. notion's Bank,[\SQ!i]A. C. 270.

., [1002] A. C. 6S0. omitting
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with
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various
branch bank)

only one
account.

he pro.Heiits ; for " the right of the (lc[io«itor im ftcAoj*.' in luHnn. It is

inimHterinl whether the implied e-ngagBineiit ii|m»ii the partot the hanker

is to pay thi' sum in grosH, or in pan-eis, as it .shall he re<|uire<l hy tlif

depositor. Iin-ither ease the draft orchc<iuccif the latter wouhl not

of itself transfer the debt or a lien upon it to a tliird person without

the assent of the depositary." ' But where the bunker liy mistake has

paid the cheque wlien the aceount of his customer is overtlrawn, he

eannot re<'over the money from the payee.

-

In a Xew Zeahtnd case,'' the customer's clerk negligently i.lled in

the " pay-in sli]!"' with another name than that of the customer, which

was nevertheless correctly inserted by him on the tag or receipt, and
this was then staniitcd and initialled by the bank clerk, while the money
was credited to the name on the paying-in slip, A cheque of thi-

customer's was Hubsc(|uently dishonoured, which, hnd the money paid

in l)een put to the cust(uner's account, there would have been 'unds

to meet. \n action was brought against the bank for damages for

dishonouring the chetpie. The Court of Appeiil held that initialling

the tag did not estop the bank from denying that the money paid in

was paid to the customer's rredit ; because there was no duty on the

bank's part to see that the " tag " and the ' pay-in ''
slip corresponded

;

and the negligence which occasioned the damage was that of the

customer's clerk.

Whatever number of accounts are kept by a customer in the books

of a bank, the whole is really but one account, and it is not open to a

I customer, in the absence of some special c(mtract, to deny the right of

the bank to say that securities deposited as security for a loan are not

ajjplicable for a deficit on the general balance.* In the same way, if a

customer has accounts with separate branches of a bank, being in funds

at the one and overdrawn at the other, the banker may refuse a cheque

on the branch in funds and apply the balance there to the liquidation

of the deficit at the other.* Of course this does not apply to two
accounts kept in diflerent rights, as a personal account and a trust

account. Tl e principle of the last-noticed decision is that branch
banks are but agencies of the firm or corporation.* Their independence

of the central organisation is so far recognised tliat in giving notice

of dishonour the bill must be sent to the branch banks successively

through which it has come ;
' and also that a customer banking at a

branch can only require his cheque to be honoured at that branch at

which he banks.^ ' To hold," says Lord Campbell, C.J.,*' " that the

customer of one branch keeping his cash and account there has a right

to have his cheques paid at all or any of the branches, is to suppose

a state of circumstances so inconsistent with any safe dealing on the

part of the banker, that it cannot be presumed without direct evidence

1 Chaii»,an v. Wkik, 6 N. Y. 412, 417 ; wee also Hunk of the Kepuhlir v. MUlnnl
10 Wall. (U. S.) l.">2. where it is said, at 156 :

" On prini-i)ih-. there ran bo no founda-
tion for an action on the part of the holder, iinletis there l>e a privity of contrm 1

bt'tween him and fhe bank. How ean there be Muih a privity when the bank owes no

duly and i» under no obligation to the holder T " The law iM the same with rejtnrd i«

public nnent« aa to private persons : United States v. Bant: of the MttrnpnUn, lii Peters

(U. S.),S77. a First Nationid Bank v. Dcvtmsh.il Am. St. R. 31)4.

3 Hankn v. Bank of Nvw Zealand. 22 N. Z. L. R. 672.
* fnre Buropffjn Bank, L.R.SOi. 41 : Mutton v. rt'iMIOOOiaCh. 711.

B (Jamettv. M'Ki:wan,lj.'R.» Vx. 10.

« Prince v. (irxentai Bank fCorporation, 3 App, Can. 32i"»; Hank of Ajrira v. Coloni-ii

Goi^rnment, 13 App. Ca«. 215.
7 C/od, V. BayUy, 12 M. & W. .^>l.

i Wnodlarui v. Fmr, 7 E. ft B. 519, 9 L.C. ".21.
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on the other, of a linnte.l .heque-l.ook, scorns intended t„ guard ai»in»tHucn an irifemirc.

Muhkers have Mimetimes olnimwl to recover nionev |,;,i,l to iinvces
of rlm.ue, drawn by .u-tom.rs vhose ar,.ounts are overdrawn l.nd ofwnic h fact at tlie moment of payment thov wore not aitivelv (i.ijrnisant
on the ground that tlie |)avM.ent made was to lie troat.ul as made iinde^
a mistake of fact.' lint th„ view has not been approved It has been
pointec out that as between the banker and the payee there is nonnstake, the mistake, if any, being between the banker an,l hiscustomer; and a mistake in proceedings between banker and payee
IS irrelevant.^ The banker is bound to know the state of hi,
deiiosltor 8 account, anil if he makes a mistake in this respect h«must abide the con»e({ueiices.

The effect of entries in a pass-book as against the bankc'r and thecustonier respectively has been somewhat controverted, and the
authorities are not in all rcspe.-ts full and satisfactory. The chief
value of the pass-book is as a check on the banker, which the depositormay use as evidence a</,!m,( the banker." There ,:an be no ,b,„l,l tbat
entries in a |)ass-book are admissions bv the banker, and the balancine
of a pass-book is m the nature of an account stateil, thmij-h pu>t con-
clusive against the banker, but open to bo impugne<l whether for mis.
take or fraud. The entry of a credit is in the nature of a receipt and
so open to explanation by other evidence.*

The Privy Council has laid down what, as against the banker, is the
correct rule

:
= entries in a pass-book " are not conclusive

; they are
admissions only, and, as in the ease of receipts for the oayment of monev
they do not debar the party sought to be bound b- m from showing
the real nature of the transactions which they are . ,.ded to record

'

An account stated as against the customer binds only bv way of
estoppel through the dcjiositor having acted upon the statement and
having been misled, to his injury.' The ordinary writing-up of a bank-
book with a return of vouchers or a statement of account, is said in an

1 .)/crr*a»I,' Xiilhml Uaiik V. Xalioiial Kiinh liani, PII .Ma,,. 281 \a to „iv-m,n by ,m.l„k... .,.,. Story K,|. Jur., J 110 ,(,,,,. , Kdl, v. .SW„„ !) M * v'!<dp.nlmg th«t money hone.tly ,»,id. under a ini.taVe of f«,t, ,oiilcl l„, rccviTed Imckaniioiigh the per.on paying it had mean, of knowing, wlii.li he ,„.b1,,1,.i1 lo av .iil.,n,.elf ot; approvej /,„,.„W /;„,,i- „/ Canada v. iLt „/ ll„„„l'„. I J.J? A C
?H. l') 23 Timerl^'R'S''

"'^' "' *'"»»"" '• """''f ««**" ''»'

» t''rErle,C.,r.,r'AawftfMv..I/i7/tr,32L.J.C.I» ;ia 3->

= The ellrol of a bankeri>..ning a pii„.book i, di.co.raUn MrCaMll v. C,„,«c«ic»(

.h.iif h b ?''i, r ' i'
"li™, » "«ving. bank having |,.,id on ,,re«enl«lion of ad,.,K»,t-book which h.ul been ,lolen, and of which Ihed no notice Va. niven to thobanker. Ihr banker wa, held not eh.rgeable with negligence. J,„,„. v. i„.rf„„ and San

balanc- v,th forged cheque dchiled. " I never heard before that an entry in aia»..b pa.vincnt : per Lord Eldo.i. C. AW V. K,rl,i,„l, l CI. i p 176 „l.alne.. ii,i,s.book .om licatcd lo the op|.,aite uarlrca ,,r.- l.iuilini! (it i» nrc-

ni'lT b
" "^T'^t I"".'''"' »-"<l O" <>"'" «' 1>'-™ prejudicHl), but - ent^rie,

I .tv„L"r'"" ",'-, r'?
"''"'1 "" '"•''» '»' '"' "»" private purpo-c,, are not con-nive on him until be hn. made a commimi.ation on the «ubjecl of tho.e entries totheopm,,i(e part.y. I'ntil thai lime he eoiitiniic, to have the o|,i;,„i ol applying the.«evera pajmcnia a, lio tliiiik. til "; .<,„,,„„ >, /„,,*„,„. a B. * I'., .a-r fc.yley. ."!

7.1. followe,! by F,y. ^.,1. 7!r,„e». .;„„,„„ j, r„. v. ( a.m. (i Time. I. R. 2.-,il.

'

ISin, n^V 'v",''5,;°''
"""l-"'".

f «
;•"" 2'Jl-, Nee ManhaW,, <•„. v. Lydij. 4 Johns.

ISup. Ot, N. V.) 377. wbcr,.. on Ihc fa. 1,, a bank clerk waa hehl the neent of the

'1 //«rifyv.t7i-w/j,rt/-. /.V(„^..-,l M(l..-,li2.5«!l.
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Alnurican cBAe ' to preclude "no one from ascertaining the truth and
cinimino its benefit," and this a subsequent case ' aflirnis to be " un-
doubtedly a correct statement of a general rule." But " without
impugning the general rule, that an account rendered whicli has bccoma
an account stated is open to correction for misttdfe or fraud,-' other
princi]>les come into operation, where a party to a stated account,
whu is under a duty, from the usages of business or otherwise, to
examine it within a reasonable time after having an opportunity to do
so, and give timely notice of his objections thereto, neglects altogether
to make such examination himself or to have it made, in good faith, by
another for him ; by reason of which negligence, the other party,
relying upon the account as having been acquiesced in or approved,
has faded to take steps for his protection which he could and would
have taken had such notice been given. In other words, parties to a
stated account may be estopped by their conduct from questioning
its correctness.'' *

In America, then, the law is settled ' that a dejiositor in a bank,
who sends his pass-book to be written up, and receives it back, with
entries of credits and debits, and his paid cheques as vouchers for the
latter, is bound personally or by an authorised agent, and with duo
diligence, to examine the pass-book and vouchers, an<l to report to th(^

banker, withoutunreasonabledelay, anyerrorsjwhich may be discovered
ill theni ; so that if he fails to do so, and the banker is thereby misled to
his prej udice, he cannot afterwa^d^ dispute the correctnessof the balance
shown by the pass-book

; and this view appears to be well founded."
The English cases point to the same conclusion, with one excep-

tion. Ill Ikvayncs v. Noble,' the master lepnrted in detail on the
custom of bankers, finding that the customer on receipt of the pass-
book, or gassoge-book " as it is termed in the report, has a duty to
examine it ' and, if there appears to oe an ,rror or omission, brings or
sends it back to be rectified, or, if not. his silence is rega '-A as an
admission that the entries are correct "

; and this, tuough the
report was much excepted to, seems to have passed unchallenged.

A " pass-book." says Lord Campbell, C* " (as its name indicates),
is a book which passes between the bankers and their customer, being
alternately in the custody of each party, on proof of its having been
in the custody of the customer and returned by him to the bankers
without objection being made to any of the entries by which the
bankers are credited, I think such entries may be pritnd facie evidence
for the bankers, as those on the other side are prima /acie evidence

1 firtt Nalioiud Bant v. Whilman, 04 U. S. (4 Olto) 343. Ab to tho cllcct of ,i

bUtcd actount and how it may be faNilied, .Story, E(j. Jur.
jtji .'li'.i B2H ,

' Ualhtr iltmularlurrn' Bank V. Morgm, 117 V. S. (10 llavi»)'%, 107. CriVfr.
I.Ckemitidhahimal Bank of Hcu} York, 171 N. Y. 219,228, is lo the ku.ic effort "

II
the deiwHitor has by his negligenee ia failing to detect forgerieN in bis clieques uml
«ive notice thereof, caused loss to his bank, either by enabling the forger to reiK-al hi-
fraud, or by depriving the bank of an opportunity to obtain restitution, ho should 1»

. BurkUm, 10 Wnll.

- jpportunity
responsible for the damage caused by his default.

s i".Tttii» V. Harl, 11 Wheat. (U. S.) 237, 256 i Wiggi,
(U.S.) 129 132. • See fo.l, 13311.

6 LeatAcT Jlanui<icturtrn' Bank V. Monjav, 117 U.S. (10 Davis) 96.
'

S*'"
'ji";,''''!;"''? "' « pass-book was held not to make a good A/iuilio rnorl.

tauaa. In rt. Btak « EtMr. h. R. 13 Eq. 489 ; /» n Beanmcnl, 119021 1 Ch 889 it i

otherwise with a deposit note. In re Dithn. 44 Cb. I). 76; /,. ,e Wntm |IIK,2j 1 <l

. 'j -V ^»<'«"'"- [19021 2 Ch. 394. The law as to donali,, morlia mum may I.
found in Story, Eq. Jur. 606 007 rf .- DufiM v. Elwcs. I Blieh (N* S t 497

' IMeriv. 829,635.
e u^. . -I. •»!.

s Commercial Bank of Scotland v. Rh ind, 3 -Macq. ( H. L. Sc. ) li.', I.
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again.,* them, I.,„,l Soll,„rnc ' sf^k, „f •
,1,, ,|,«t,i,„. (I.„l u |m.,».hook passing to and fro i» cvidenc,. of a ,fLt,„l „,„! «.ttlo,l a.vount -

;

.SLm.r"'.\T".''f
'" "..''> "" '""''' "« »'""""">» on whi..|. thecustomer is entitled to att,

Chatlrttmt v. Londmi and Cninl,/ Ihiik' is tl v.-.i.tion iiirt ri. „ ,

d^^liJl'-tJ^.T-'"
""' '""« '' Ap,«i^oe;;,;t:c:.car»;•

dealt with in the boisterous mannerof I.oril Kslier's latter davs \o ''""'H '>«<'•

judgment was delivered, and in answer to counsel's .sugaestionlliai ajury mus find whether the customer ha, looked through hi.s a ,X,ok

on neSVh" l"'

''""'
"'''T "'f

""^ " ''"'' '"-' "<" '"^
'' l"' '

hoTn? 1 !
never placed on then,.' The customer" is notbound to look at it." The jur.v in the case seen, to have given

Tt hiT„l,T ^'>''.""".« "<7 "«! Aould be granted; moreover,

lr„ „,,„^ ^°""' '" "'!"' ">'" "' ''' i"<"l°™torv reinarks, whi,.|

he l.t
"'^ and apparently unpremeditated, Lonl Eiher was prone to

points not really relevant to the neees.sarv decision On the n,.wtria
,
in summing up Mathew, J., directed the jurv that " there wa no

book " fer""
""'

'""I^
'"^ *¥ r™'*™"" ""h regard to the ^l^

and lord H„n fo""""^"™ '""> I'""! t'ampbell's, Lord .Selborn,.-«

TrlHo^ ^?>,'' ' '•'I'"'''"n« """"l "I'ove, this was plainly a mis-direction
;
and the suggestion that if the plaintiff had told the <lcrk

which the action dei«,nded), " to examine the p;,ss-l,ook and conipamthe returned cheques with it and the counterfoils • the Imnk w uhave no right to complain, is a somewhat unblushing begg","g of hepent at issue: whether the customer had a duty o? m," If ,1, '„

w::a"itv^hisli*''v™"'r-\"''''^
"'!""« '» i-i-"-'; « ;;;;wat a duty, his delegation of it was at his own ri«k '

Count,/ Bank, no lawyer will have much difScultv in conclu.li,,.. 1 hat theEnglish law as to entries ill a pass-book is identical with the American

artZt'ei^"'™''"'K"'^,™'''""''<''""t°"''P-'l'i^^^^and that entries in a pass-book communicated to a customer are in thenature of an account stated, which may be impugned by he
'

i, , ,„on the ground either of mistake or fraud, but which raise a ,,n, i ZZease against the customer and put on him the onus of displack^g ™Another point on which there has been some dispute is the nower of ..

do, yet which are outside the authority of one in ;,is position. This
'

cine .nswct could bo «iv™ " W,. n„l .^; , , ., , ""'"'"•-V
>-'. «»k>, a, if „„|j.

«re.j.„„.dtob„.„»oco„at,t.l<,l, hL7!;;T«iZtZ„:^r''''' '" " >"'«'"'•''

3 Pttgot. Uw of fiftaking, 120-124.
J - '\. n. 4,0.

* S""" for tho notice givm to till- ,.,„„ i„ Sir .foliii P,»,.f. I., .1 ,, „ ,

• llicroi.api,rcnlly«omedi/Icn.iiccinlii,[iM.,,flh,l,n„,-,
1. ! , .«"d m the United Suie.. I,i the UnilcJ .s,„i ., c «, , 1

, "^T .

'" '"'''"°''

rratricted meaning than in Knglanil, and the raw ,1 ,

'

i

" ,""'' " "V"con,,deration
; .ee llniltd Sb,,,, v. (% /,, „i rf 7w ,1/' i", 'u "^"'"t":"'

'" "'"

_ bind biinkui

ii
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was cotisidcruil in Martin v. Vebh,^ whoru tho facts, wliiirh were Hiiino-

whftt cuniiilif'ated, were minutely cxumined in nrrivinR at tho r-on-

"lusirm that tho bunkers were estopped in the particular case from
denyi'iR the authority of their cashier to dn acta outside the sinpe of his

authority. The following principles were enunciated in the course
of the judgment of Harlan, J. ;

' ** Itisclearthata )>ankii))icor|Hiratiou

may ^e rcprcsen; od by its cashier —at least, where its charter does not
otherwise provide—in transactions outside of liis onliiiiiry duties,

without his authority to do so being in writing, or appearing up<m the

record of tho jiroceedings of the directors. His authority may be by
parol and collected fr<)m circumstances. It may be inferred from the
general manner in which, for a period sufficiently^ lung to establish a
settled course of business, he has been allowed without interference to

conduct the afiairs of the bank. It may be implied from the conduct
or acijuiescence of the corporation, as represented by tho board of

directors. When during a series of yuars or in numerous business

transactions, he has been permitted, without objection and in his othiial

capacity, to purnue a particular course of conduct, it may be presumed,
as between the bank and those who in good faith deal with it upon tlu^

basis of his authority, to represent the corporation, that he has acted in

conformity with instructions received from those who have the right to

control itM operations." '• Directors cannot in justice to those who deal
witli the bank, shut their eyes to what is going on around them. It is

their duty to use ordinary diligence in ascertaining the condition of its

business, and to exercise reasonable control and supervision of its

officers. They have something more to do than, from time to time,
to elect the officers of the bank, and to make declarations of dividends.

That which they ought, by proper diligence, to have known as to the
general course of business in the bank, they may be presumed to have
known in any contest between the corporation and those who are
justified by the circumstances in dealing with its officers upon the basis

of that course of business."

Bankers often require security for their customers* ove rafts. Any
duty on the ])art of the officers of a bank to volunteer information to a

proposed guarantor (or cautii'iur as he is termed in Scotch law) as to

the state of accounts with the principal has been empiiatically negatived
in a Scotch case :

^ *' If the cautioner desires to know the state of

accounts with the principal, it is his duty to ask and to inform hini.self,

but no duty lies upon a party seeking security to give any information
of that kind."

When a banker has given an overdraft he cannot refuse to honour
cheques or drafts, within the limit of the overdraft, which have been
drawn and put in circulation before any notice that the limit is with-
drawn. Probably the grant of an overdraft do i not prevent the
bank from giving notice to discontinue it, with che limitation just

noticed ; and the question whether a banker having granted an
overdraft could immediately and without notice sue for the money,
is solved by ascertaining whether the terms granting the overdraft
exclude the comnmn law right of the banker to sue for what is in

essence a debt.*

' nor. S. (SI).ivis)7. 2 /,.r. 14
:< \,><>H,i\\.iU,idv-«lai, lta»L\ 17 Ki-ltio. 2;H,240, A;- to tlH-inoraldiitv, wliil.-iimn.i-

iiig tlic :il.i«-n<i> i.f IcKiil obljgiitioii, woe ]>cr Lord Shiind iit 247. in which oi»iiiiou tlir

Lord Pn'si<li'nt (IniiMfi). at 248. duos not spcm to have conciirrnd.
4 A-(-H.v. V. Iirudj„rd Un„f.i,i'j ( „., [ ISIM] A. C. 68(1. 51X1.
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II. In udditiiin tii liitt more cnmnion duty just iHscuHSfil, u luiiikrr
may be the agent of his custoiiHM-. For p.\Hniitli', he ituiy nrcive
money directerl to be ii|i|iroiirial(il to Home »|ie'inv puq c.r sloil.s
anil »harc» with instructions to take anil apply tlie iliviilemli to bis
rustomer's areoiint, or bill.< of exrhange or ihi'iiui'i to rollrit. or
Kxi-hoi|ucr liiUs to receive the interest upon anil to renew. l,oril

MrouRliam. in Fotef/ v. Hill,' appears to loiisi.ier the biinl;er in lliis

relation as a trustee
;
yet it is hard to see how his pinition i, .,lher lliiiu

that of an ajjeiit, or how the duty to collei I ilividerol ^ . ,111 irii|.o-,,.

other liability than that attaehinR to ajj ordinarv nielli
-

The efleet of iIciiveriiiR bills and notes to a banli.T f..r eollertion '

must be eonsidered not as an art iniposijij; a Imrdeii. but nitlier as

.'"i',','"'''""
"" "<'*''"""((o. from whieh profit miuht probalilv arise.

" The eustom of reeciviliR notes for colleetion is not founded on nu-ic
eourtesy, but with a view to the interests of the institution, and is the
source from whenic jirofit may and does arise." ' "

It is not necessary
to show that profits would inevitably accrue to the bank

; it is cnoii','h

that a reasonable e.xpectation exists that such will be the result."
ir«/ton V. Slullei/' deeideil that one who had placed bis rmoie on

negotiable paper as a |iarty to it, is not to be heard to prove iin\- fact
tendmg to impeach or invalidate the instrument. Ijjrd .Mansfield's
reason for his dceision is expressed in the maxim of tlw Civil Law :

!> emn alletjam taum turpilildincm eat arficnrfiM.' In Lord Kenvccn's
time, in Jurdaine v. Ijitlihroiikr' the contrary was held. The I'nitecl
States Courts have consistently followed the earlier Errglish case

;

but where the indorsement is " for collection " the negotiabilitv
of the paper is restrained, and one who has thus indorsed it is corn'-
petcnt to prove that he was not the owner of it, and did not mean to give
title to it or its proceeds when collected."

Ilnickcr

..V !«• .iB.-iil

Iicili.r

Iiri{„|i

|m|.r

Negotiable Ixstru.\ievts.

..

.'''''^ ''{'"«' "* *" consider what makes a document negotiable."' D^riciilc,

^

A negotiable instrument payable to bearer." says liowisn. I...I.,"
IS one which, by the custom of trade, passes from hand to hand by

lie ivery, and the holder of which, (or the time being, if he is n horn tidr
holder for value without notice, has a good title notwithstanding any
defect of title in the person from wholh he took it. A contraetu.il
document, 111 other words, may be such that, by virtue of its delivery,
all the rights of the transferor arc transferred to and can be enforced
by the transferee against the original contracting party, but it may

> 2 H. I., r. 44.

2 Sec Puffy, .ABf„i.y, 4,-,
; Mor«r, BiCcili«,c„clB.ii,liii,B(:lrifcd,). »« 214 .' ..„.,

' l>n„4i:, V. tot,, hcM; 20 Joficcs. (Sc,,,. Ct. .\. Y.l ;r2. .cftcrcmcl .1 C\,w,.,i!\ V I

1*2. 4 i.e. 381. si.<:.3S2. cclT.R.2l«i. ttVlcKI
I,

"
l'''.',1".

",')' '""' ''cicitrovcTny aa to tlioae i-ii»™ i. Iciify „,„„. i„t„ ,„ ;;,','„,
,'

j
;*«»,.«, 1 1 N. H. ISO. .SeealaoHnctiiW. fret.aTPa. St 4li4

» Swtmy V. AW(,f, 1 Waff. (U. S.) IHCl. Sc.o am,,,, v. 'u„J,„. 7 Tuiciil I.Vl
.-xiJamed ID C,K(r,,ae v. Ba/OjcVj, 10 Mo,,. I-. (!. (;. 1 1,-,. This ra.,e .MmM h,- r,-fprr,-,i

I- S, ;
'"*

'o
"" l"''"li'y "' «" »«'"• mdiming « biff of P„.|,„„pr for f,i. ,,rii„ i,»,i.

Ilc»,rflr,*,rv. .SV«».»,T. 3B. *Af.l. 23:1; Mr,,,'. Cr,„. I, R T.c. P -il iiMv
r,,.rf„„,

,. .^2 I,. .1. g. B. 420 ; .V.„. i,„„(„„ rw,V S„„.li„,,- V. .V„*. I'lscsi 2 q. ll!

iml'r,',',",,.,',!
'
"""'"""""""'>' "' 'ncli',,,0 1„ ,„i,lra,fi, I ll,,. cff,-, i ,,( „ i„.g„ii„l,|,.

I" ^fil'rrv. Rue:. 1 Rm 4S2; ?•,.,.
. Uhdr, !I)i CCS. I'l.'i

}iiMo,nt\. iMHilim Join* Stiyt- frca^-. flKlH] ( Ch. 2!I4,
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yet 1.11 ihort of being * completely negotiable instrument becauMth.,
transferee acquires by mere delivery no bolter title than his transferor

'

Negotiability, says .Strong, J,,' " is a technical term ilerivod from the
usage of merchants and bankers in transferring, primarily, bills ofexchange and afterwards promissory notes. At common law, no
contract was assignable, so as to give an assignee u right to enforce it hv
suit in his own name, To this rule hills of exchange and promi««.ry
notes, payable to order or bearer, have been a.lmilted exceptions
nade such by the adoption of the law merchant. They may be
transferred by indorsement and delivery, and su. h a transfer is called
negotiation, ft is a mercantile business transaction, and the capabilit v
ol being thus transferred so as to give to the imlorseo a right to sue oil
too contract in his own name is what constitutes negotiability."

Honds of foreign and colonial (iovernmentn payable toboarer arc
precisely analogous to a bank-note payable to bearer or to a bill of
exchange indorsed in blank, and so are negotiable ; ' and the same is the
case with foreign aovernment scrip issued in England.' fn Cmml,
v. tr.dit Fonaer 0/ England.' Blackburn, .1., had said with the con-
currence of the judges sitting with him, that it was incompetent to thos,.
issuing an instrument to give to it the character of negotiability whii li

.he law had not attached to it ; while " by making it payable to bearer
the custom c..uld not have that effect, because being recent it formed
no part of the ancient law merchant." » Cockburn, (' J givinn the
judgment of the E.xchequer Chamber ia(l,mlwm v. to/lor/,, .li^cnN
trom this. Lsa^e, he says,' being the origin of the law mcr hant as t..
negotiable securities, "what is there to prevent our acting upon the
principle acted upon bv our oredeccsaors y " On the authority of this
last-citcd case in BreAnana/anrf i'x^forodon Co. v. L.md,m T,ad„„,mnk, Kennedy, J., held that instruments in their form negotiable and
treated as such by mercantile usage would, on proof of those facts, be
regarded aa negotiable instruments by the Courts, even though tliei-
wore not so by "the ancient law merchant." The judgment ir,
Bcchuanalmd Eiploralton Co. v. London Triuliiuj Bankv.m much ilis-
cussed in the profession and very generally approved, and was follow,'.!m Edelatem v. Achuler' where Bigham, J., was of opimon that "

tli,
time has passed when the negotiability of bearer bonds, whether
government bonds or trading bonds, foreign or English, can be called in
question in our Courts. The existence of the usage has been so often
proved, and its convemonco is so obvious, that it must be taken ni.«
to bo part of the law

; the very expression ' bearer bond ' connotes t lie
idea of negotiability, so that the moment such bonds are issued to the
pubhc they rank themselves among the class of negotiable securities."

"

I SJoioT. BailnadCo., 101 U. S. (11 Otto)662.
'Oor,ury.MiiviU,,3B.&C.4o: ,4..«. V. Bo««,m. 4 M. 1 W 171

, ^°tTa-^:^- ^- " » '''• '"• 3"
'

' •'^I'l'- C-." 47«.
1^ n. H V. H. 374. 6 L. R 10 Fx "iafi

.1
."

I i"'
'" ^^- ?">«•, I""l "uirn., C, I Ai.].. Ca«.4llO, h».i ' rlohesii™ii„i, i,> .„vm,

111 ,1
1
alio oonour m what 1 understand to live b,-ra the ratio dirid, ,di of th. ( \,,,nbelow mth,.o™ .fell" , ri89812Q. B. OSS. » niW212K B 144 IM
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withtiut the iiayi'o'uMRnHtiirp. i( thy tintH* nf ihi* ImiikiT prewinfina tin-

onlor wiiH writ t I'll nrHtani|N>i| i.n it. 'I
.'< ( i>nt4>iitii>ri wun itiut thtM'f|i-< i

i(f thin wun to miiki- u [Mwttdlitn unli'r uii iiiMtniniotit which imMed hy
(It'livpry iimftMg'4t all iwrnKti-* hnvinn hunkiritf incnurit'^. Th« Cmirt nf

ApiwHl hi-hl nthiTwiw. niiMifh-rinj! ''"»' •'"' «'ffi'« t W'ln iihtuIv " 1"

iimkc thr Nifjiiittiin^ nl thi< )>.itik'<r u r<tiliHiiinti> fur the ^•iffriuturu tn tht-

rmi'ipt of thi' (iriniiml piiyi-e." ' Tn the KMUj^i-Hiinii that the iihiintifl^

fdiMltii't in tniMinKlhi'onh'n (niulcrk t.' p.iy in. n^toiiitcl thiMii fmr.i

H4>ttiiif( up their leftal title, it wuHiiiiHwrri'il ' th;it there wim " iki iiet{lc< i

of nny 'luty whieh the pluintifli nwetl In tin- Ji'd'HihiiitN or (n thefjerieml
piiMii, anil in fact there v/an no tiftilifti'nce iit iitl ; for the pluintifTn

ciuihi nnt, anil if they cnitld. they were m't lumtH! therii-ielv,-* toearrv
the |«»f-(>tticoor<lerntnthe liarik.atiil they were tli.Trfnri! acting roawm-
tthlv bihI prudt'n*lyin entnixtiriR the nnlers to the rare ami iMmtixlv

of' " their Rurvunt ; iiml livthis n'tmniMltlncon-hu't tlieycannot \»-

e!4top|)eti(romftsMertinn their lfif;il.liiiiri to the prii»i>i'(U of theorrlon*.'

{'!) Where aninHtnuuerit U rie;rnti ilile. it pitHsi-'^frMrii hanil tolmmla^
if part of thei-ttrren'-y. If it ((Hiies into thr hjtiuUof ii ^m'J /tWf hohler
aH a complete instrument, the person who ha.>t signed it ii ONtnppcl
frnifi diiiputinfi any alterations nruli^ in it iift. •

it left his handN. hv
filling up blanks or utherwiHc in a way not r.r jtuii- fraudnlunt. Hut
this GHtopiwl is only iti favour of n hnnu fitli- holder. A man who
takes a negotiahlc instrnment in blank and then himself fills it up
with<»ut the consent or knowledge of the person to he hound, is not

entitled to the benefit of the doctrine ; for he necessarily had know-
ledge that in order to pacs any larger right thiin he had from tin-

jierson from whom he received it. an addition must bo made to thi'

document that he rei-eived ; and If he makes one without inquiry, ht^

can only take the right pfwsessed by the person from whc}ni ho rrcoivcl
it, and nothing more. " He cannot by his own NubHcipient acv alter

the legal character or enlarge in Ids own favour the legal or equitabit:

ojieration of the instrument. ''
' " The defence of purchaser for valuable

consideration without notice, by anyone who takes from another with-
out inquiry an instrument signed in blank by a third party, and then
himself fills up the blanks, appears tons to Ifc altogether untenable,''

It has been contended ' that this in incotisistent with Culonml
Bank V. Cody and Willi'Wii',' where executors indorsed certificates in

blank and handed them to their Mtockhntker. who pledged them with his

banker. The House of Lords held t bat I he excutors were not estop[M'i I

from showing their title against the bank ; for their indorsement in

blank and delivery to their wto(;kbrj)ker was consistent with either of

two intentions ; either to enable the stockbroker to have the stock

registered in their names, or to sell or to pledge them ; and so tli-'

bankers were put uptui inquiry. I.ord }Iersi-helI there se/s : '
*'

If

in the jiresent case the transftT had been signed ')y the registerci

owner and delivered by him to the l)rokers, I should have come to tin:

conclusion that the banks had obtained a good title as against him,
and that he was e8to])pe<l by his act from asserting any right to them."

1 P.T Fry. I.,.l...ir)ivmiiKtli.jiul;;rmiitnfliii.i>.lf ,111.1 Uiiw,n. l..,I.,/.r. nt Vi3.
i Ibid.
a P.T Uml S.II)orii.-, ('., Fruur, \. r/„rk. 2(i Cli. I>. :2li;(. I'mr.lt v. f.ouihn and I'l-

rhicial ««M*,|lS!):i|2('h. fir.ri IJ„vdi H-tnl. v.fwl.. |l!H)7|l K. B.. imt Mnnlt.T..

lo A|.i.. C.s. 2ti7. L<: -'h:,.
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" A ilmiiiiioiii limy l>v iiiiiRi' lii>.iiiiii' ail wi''ll unihinliHiil in

n

imrtiiiilar nonsi- lh;it ji |ii'r«iti nuiv Im wi'll mtii|i|M>il (rum ilpiivinu that
»hen hi- inHiip.. it to lhi. worlil i; iiiu,l l„.ur thi' -i-ii.,. whiili iimiKii hiix
iiltiirho.l to It." A i|,.|„,..it of „ ii.rtili.'Uli. ,.( »hnri'i with ii tniii.fi.r
I'xPi-utcil in hliilik. ill Ih.' n|iiiiinn ot [,or,| Ml,,, kliiirn, «t loiist. hii. not
thl.ii|i<.riltl„n. Tllii, hi> |ioilit»out in („/,„„„/ Ihntv. Whin,,,,,.' "

WiiH
imi|icrotiv« iia u Iruiinfor. It iva», li.n- i.vrr. 1 tliiiik. I'viilrni'i, llinl tlm
ileiHwit of till, I'ortiliratM «„, iiili,|iil..i| lo I,,. ,i, „ w.nrity "

; ii liimni-
l.lllty not priwont iip|,iiri,iilly t,i r,oril U..r«li,ir, ,iii„,| at tlw timo lie
inaile the Hiatenii'iit ijiiolnl almviv'

The maker of iii.«„tiiil,le pupvr i« preiiiiueil to have i»«ucil it free x,„„.i„l,i.
Ironi all lilemnhes or alter,ilioii». The Imrclcii of nhowinu that it wan l'"!" P"'-
ilefeetlvowlionl.HUe.liaoii the hnlilcr

; (,,r
' he who take* a bleliiiihed """","," '"

lull or note t.ikes it with all its imperfeetions nii ita heail. He liecnine» liTH'mX.
MKiiiBor for them, anil lliou)(h ho iiia\ ,irt holie»tlv, he aets iiegligeiitlv.
Itut the law pre»niiie« iinaiii«t iie)(ligeuin n* a il tree of eiilpaTiilily •

ami It prenumei that he |the h,ililer| hail not or satisKeil hininelf of
I he innoieiiiy of the tr.iii^a. li,.ii, lint that he lia, iviileil himself with
the proofs of it. to iiieel a " .«,riilinv he hail re,i»iiii tii Huspcet." •

This IS on thc> prini'iple ili,it hy tin law merchant a n-gotialilo x,.«olmM,.
inslriimeiit liec'oiiies a portion nf the riirroiioy. anil the |ier.si>n who in-irunmii
issues it IS houmltiii..akeKoi,il l l,e representation ho thus author i

»l«'"""""'

It may be urRe.l. that this priii.ipl,. iliws not exteml to auth '. \Z"ZVl,u^
ilealings that take i-llert only through the perpetration of crii , iirpi-ncy.

Hut even ailniittiiig the existemo of the primiple, a iliffercnre is
apparent between siieh a ease as )„/(«./ v. (!r„lr ami the case of an
instrument issueil in an iiii|iirf,it st.ite ami made the occasion ot n.

forgery, defeating the issuer's inteiili.n. There the cheque, though
negligently filled up, was yet a porb, t instrument, which there was
no authority to alter. In the case ,,| an instrument issued in an
imjiertect condition, where the maker signs his namo and delivers the
paper for the |)Ur|sise of being filled up within limits indicated by
the stamp, when it is filled up, and in a manner that in anporently
warranted by the maker's dealings with it, whether he was defrauded
or not became in law immaterial; else private instructions would
determine matter of so much public concern as the authenticity of
the currency.'

The acceptor of a bill is in no better position if he signs before the
drawer s name is in.serted than if he signs after ; ami if he signs after he
is bound, by virtue ottlie third proposition in Corr v. i. (t N. W. Ri/.
''".' The case has been put in onothor way; whether there is
crinio or not in the filling up of the instrument, is immaterial, and
therefore inadmissible, since the acceptor has given authority to fill up

1 L.C. 280. 1 r..f. 274. 3 1| App Cas 433

L. B.
27/°"^" * ''" ' ""'"" ''""'"" "'"' ''"«'•*""' irfV tV, 19 TiniM

OllMOn, aj„ in Simpson v, StarkhoiMt, l> Pa. St. 187.
• Vo^, nn-l, r. rml-,. [III07] I K. B. 7114. I L. R, IOC. P. 307.

•'
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the instninient by hHuiiig it. Any such proposilinn is nevertheless

hif^icuHy inadmissihle; for the acceptor has never given any aucli

authority : and the law does not say that he h:m given authority. It

merely refusea to take eognisanre of anything else than is apparent on

the paper the aorcptor has issued, where the acceptor is sued upon it.

In an old .Vnierirai' case the point was discussed.' A men^hant

entrusted his clerk with blank indorsements, and these were obtained

from the clerk by false pretences, and negotiated. Tn an action in

obtain payment from the mdfirser the merchant was held liable. " If."'

says Parsons. T.-T.,'
" the clerk had fraudulently and for his own benefit

made use of all the indorsements for making promissory notes to

r-harge the itidorsers, we are of opinion that this use, though a gross

fraud, would not be in law a forgery, but a breach of trust. And. for

the same rcf on, when one of these indorsements was delivered by

the clerk, who had the custody of them, to the promiser, who by false

pretences had obtained it, the fraudulent use of it would not be a

forgery ; because it was delivered with the intention that a note should

be written on the face of the paper by the promiser, for the purpose of

negotiating it, as indorsed in blank by the house. And we nmst

consider a delivery by the clerk who was entrusted with a power (-:

using these indorsements (although his discretion was confined) as a

delivery by one of the house ; whether he was deceived, as in the present

case, or had voluntarily exceeded his direction. For the limitation

imposed on his discretion was not known to any but to himself and

to his principals." The conclusion was, that since one of two innocent

persona must suffer, it was expedient in the interests of the mercantile

community at large that an additional burden should be placed on

those issuing blank paper, rather than that the confidence in ail

mercantile instruments should be shaken.

A distinction drawn between consequences of the commission of a

crime and the consequences of a breach of trust would explain many

of the cases, and would apply to such a principle as that indicated by

Pollock, C.R., in Barker v. Sterne ; ^ though it would not apply in the

case of London and Suutk-Western Bank v. Wentworth* where a broader

ground is stated, namely, that forgery was immaterial, since it did not

affect the rights on the bill. " Where," it was there said,^ " the bill

is drawn by a real person, not only have those who claim under a

forged indorsement no title to the bill, but the title is in some one else,

who is entitled to have the bill restored to him and to sue upon it ; and

to his action a plea of payment to the man who claims under thu

forgery would be no defence. In the present case there is no real

drawer, and the defendant could have paid the plaintiff without the

risk of having to pay it a second time to another."

A limitation was for some time considered to have been imposed by

the decision of the House of Lords in Earl of Shcff.eld v. London Joint

Stock Bank.^ Certificates of railway stock, with transfers executed in

blank, were handed over to a money-lender to seizure an advance. The

moneydender deposited these securities with his bankers as security for

large loan accounts, filling in the blanks in the transfers of stock with

3 9 Kx. rt87 :
'• When ft person Ikkiu'i* ii dmnnicnt of that kind [i.r., a hill of f\-

eh/mge] the reKt of the world must jndgn of the authority to fill it up by th« \»i[ivi

itself, and not by any private inatractionB." * 5 Ex. D. 96. * L.r. 101.

« 13 App. Cftf. 333 i
Dvggan v. London and Canadian Lnan, *e. Co., 20 Can. 3. 0. R.
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the name of the nominees of the bankers. The interpretation pat on
the evidence was that the bankers must be taken to have known that
the secunties on pledge with them were securities taken by the money-
lender in the ordinary course of his business. The money-lender
having become bankrupt, the bankers claimed to retain the securities
to satisfy the debt due to them. The Court of Appeal ' held that the
bonds must be treated as negotiable securities, and that the bank were
entitled to hold them as security for all the debt due to them The
House of Lords reversed this decision as " founded on the Court's
forgetting that at the same time that the bankers lent their money they
had notice of the infirmity of the pledgor's title, or of such facts and
matters as made it reasonable that incjuiry .should be made into such
title. This fact of notice (Lord Halsbury, C, went further, and was of
opinion the bankers had " actual knowledge " % that should have put
the bankers on inquiry as to the title of the securities they were taking
was held sufficient to disentitle them, assuming the securities were
negotiable, and d fortiori if they were not negotiable.*

Simmons v. T^>ndon Joint Stock Bank was held by the Court of
Appeal to be indistinguishable from Earl of Sheffield v. iMion Joint
Stock Bank. In Simmons v. iMndAin Joint Stock Bank the facts proved
were as follows

: A stockbroker, entrusted with bonds of a foreign
conipany payable to bearer, pledged them with his banker, together
with bonds belonging to others of his clients, to cover an advaice to
himself. The bankers did not know to whom the bonds belonged
and did not inquire, and their loan not being paid, sold the bonds The
< 'ourt were of opinion that the bankers based their action on a mistaken
assum^ition that a deposit en bloc of securities, without authoritv from
the client, was recognised by law. The conclusion of the Court of
Appeal IS summed up in these words : » " The bank never became
bona fide holders for value without notice, since they never believed
that Delmar [the stockbroker] was the true owner, and never, indeed
believed that any authority had been given by the true owner, which
alone in law could justify what was being done. On the contrary, they
chose to shut their eyes to this necessary part of the inquiry under a
misconception of the law."

The bankers appealed to the House of Lords against the judgment
of the Court of Appeal on the ground that the decision in Earl of
Sheffield V. London Joint Stock Bank turned entirely on the special
nature of the busmess of the money-lender. The House sustained
this view, and reversed the judgment of the Court of Appeal
affirming the broad proposition laid down by Abbott, C. J., in Gorgier
v.Mm'ille ' " that whoever is the holder of a negotiable instrument
has power to give title to any person honestly acquiring it.'

" '

In arriving at their decision the learned Law Lords elaborately
distinguished Earl of Sheffield v. London Joint Stock Bank, which they
explained to lay down no wider proposition than " that a purchaser
even for value, cannot insist on his purchase if he knows that the person
from whom he purchases has no right to sell." ' That decision, it was

» Under the name of Ea«ton v. London Joint 8loek Bank, 34 Ch. D 95
2 Per Lord Bramwell, 13 App. Cas. 346.
' 13 App. Oa«. 341. < [Ijgjj ^ q ^m.
Per Eo»ou. L.J., [1891] i Ch. 295.

• 3 B. & C. 47 ; Foilir r. Painon, I Cr. U. t R. 849.
T See per Lord Halsbury, C. [18921 A. C. 212
• Per l,ord Halxbiiry, C, I.e. 208.

Li>rnli)n Joint
l^tixk Hank.

Ii'ifttingymht'i\

from Eart of
.S'hcffidd V.

Loniion Joint
Stack Bankin
the Hoii8e
of Lords.

Eart of

SheffuU V.

Landim Joint
Stork Hank.

I
,



1286 NEOLIOENOE TN LAW. [book VI r.

Tlietwo

oonsidorcd.

Thftmson v.

('Iffdrsdnle

iinnk.

said," proi'ffded on tho lines of Cooke v. Egfielbif,- that " it would bo

incoiisixtciit with fair dealing that a latent principal should hy his own
act or (iiiuHMioii lead a purchaser to rely upon " his right " against the

agent asthe real scllcr.and should nevertheless be permitted to intervene

anddepiivc the purchaserof thatright," after his position had been made
worse by reliance on the latent principal's authority. " In any other

rase," says Lord Herschell,*'' referring to Earl of Sheffield v. Londnti

Joint Stock Bank, " the tribunal must investigate the facta for itself,

and determine whether those who claim to hold a negotiable inatniment

have made out that they took it in good faith and for value." To
avoid misconception of Lord Herschell's meaning in this passage wc
must bear in mind that in tho ordinary ease of taking a negotiabbi

instrument the omis is on the person impugning the title of the holder
;

so that Lord Herschell's dictum must be confined to those cases where,

by showing circumstances of suspicion, the prima facie presumption in

favour of the holder is displaced, and he is called on to show that his

possession of the instrument is consistent with good faith and that

he if* a holder for value.*

The effect of the decision in London Joint Stock Bank v. Simmon^i,

when coupled with the explanatory remarks on Earl of Sfieffield v.

London Joint Stock Bank, is to discredit any doctrine of constructive

notice in tho law of negotiable instruments," and to reassert the old

accepted doctrine that the only conditions necessary to give a good

title to a person taking a negotiable instrument from one who has, as

against the true owners, no atithority to transfer it, are that he should

take it iHtmi fide and for value. " Regard to the facts of which the

taker of such instruments had notice is most material in considering

whether he took in good faith "
;
" so that in this view shutting the

eyes to suspicion is a consideration of vital moment.
Earl of Sheffield v. London Joint Stock Bank probably suggested the

attempt made in Tfwmson v. Clydssdale Bank ' by trustees to recover

from a banker money paid in by a stockbroker to his overdrawn

account ; which money was the proceeds of the sale of trust stocks,

and was applied by the bank in reduction of their customer's (the

3 [1892]A.C.22l.
Co., 92 U. S. {2 Otto) 33fl.

1 [ 18921 A. C. 229.
i 12 A. C. 271.278.
* Op. Antjk V. Norlk-WenterH Mutual Life Ini

34l,.t42.
s E.g., per Lord Halabury, 13 App. Oas. 341 :

*' If they (%.<•., the bankpra) had
rca$>on to think that the securities might be Mozlcy's own, or might belong to Homebody
else, I think they were bound to inquire "

; per Lord Watson, 343 :
" In my opinion,

the i-hnrjwter of the trannactions between the respondenta and Mozley was of itudf

Huffioient to notify to them that hia interest was limited "
; per Lord Bramwell, 'M\'<

:

" The expression hhould be something like this: 'Notice of the infirmity of tW
Kledgor'tt title or of such facts and matters as made it reasonable that inquiry ahoiilil

e made into such title ' "
; per J^rd Macnaghten, 348 :

" They (the bankers) did

not choose to inquire what that authority was," In ColoHial Bank v. Cadtf and WiUimii'^.

1.") App. Cas. 207, 283. Ixird HerHchell had previously negatived any dottrinc 't

('OUHtnietive notice in the acquiring title to negotiable instruments. See also yn-r Lmd
Herwhell, London Joint titoek Hank v. Simmons, [18921 A. C. 223. where the ohligiiti..n

of making inquiry is limited to the cr«e where " there is anything to arouse suspicion, t

lead to li doubt whether tho iwrson pur(>orting to truusfer" ' is juxtilied in enteririu

into the contemplated transaction," when the neglect to inquire would he " ini-onsistcn t

with good faith." lx>ndon and Canadian Loan and Agtney Co. v. Diigijan, [ISICII

A. C. fi06.

e Per Lord Henwheil, [1892] A. C. 221 ; Venableg v. Baring Bros., [1892] 3 Ch. 527 ;

Bnkrr v. .VnHiTiLjAam and Nnitin^hamAkin- Banking Cn, 60 L. J. Q. B. 542 ; Bmtind:
V. Lnvdon Joint Stork Bank, [I803]20h. 120.

7 [1893] A. C. 282.
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thevT™ h1„ ',?;? "? ^''^l™
"'»' " »<""=""' » « t™»t account,

Sr. ?„? "'^ *°,"'?"' ?'» "«""y 'gai"" tk^ "»' owners To

be^af SVlf T ?."'"'"';= property; there must be also abeuef that he person dealing with It was icting fraudulently Ex
a^^fcS'i 2?;^°?

to prove that the relation between stoc?brok«ana client IS that of trustee and milui que trust. In Ex mrte Cookehowever, the question was only between the broker and his'^clSit Inthe present case the question was between the broker's banker andhis client-two innocent persons. The principle app icable in the"e

SeTwr:^'''^'"''
''"'^''

:S'""
"''"» ^'"k" o^'^pther agent en-

!™t ?„ iw
"'7"'«'»™n and apparent ownership of mone/pays itaway in the ordinary course of business, though such navment is

as against third persons, unless he can show that the person apnearinito receive the money in the ordinary course of business did notTuTct

LTr '/ '"'*.''-l''a"«/>? in good faith in the transactTon? andthe onus of proving bad faitS mere negligence being insufficient toraise an imphcation of it) rests on him impefching the payment n'ssuffices for the decision of the case. p ymeiii. inis

Viewing the banker as an agent, the question arises, What are hU Dut,„f

p£ r.SszrtrcoiSr -^^-"-^ ^^^ ^"" -o--S^

p^^iX^n^:'-dSnli;!it7ut^r4a^i^t:^^^^^^^^

Bills op Exchange and Fkomissory Notes,"

The theory of a bill of exchange is that the bill is an assi»nraentto the payee of a debt due from tie acceptor to the drawer fnd?he
» 4 Ch. D. 123.

' B'IIb of Exchange Act, 1882 (45 4 46 Vict c fin »ji tn Kill, t l
«(«««. : aa to promiaSorv nolea aec 81 .1 J™ .i, ''.?

bill, of exchange, .ec. 3,
delSld. For the early&, ifS,fJ' 'X.^,™ I^H

™P"'"« in.trumenU „e
y. JWorl., L. B. 10 Ex., ™r^kK C I S,";,''

l""^"'?'y">t': "> Ooodwm
article on hill. „, e.ch.nke'7; S^'^k. jJ.'to^M SntSr^l Z 'ZT'f^
o?Ban£gV4;h°er,;ti'7S ?«»"e;,'°^ 'r' ™ M"'«S"V"V"n<l'ii?.:tt*e
mentioned in Marii.™Adv ce &nceri »J BiSTfTV""' '''' "»' "PP*-" '» 1»
According to Holt, C.J., in B,™W Crib'stt '' ^J'''»»S». publ.ahed in 1051.
general n!e till n.a'r the cl„„ of thc'eS^ChS, II ' BvVil A

°' """?"""' '"}'
wa, g,™„ upon proraiMorj note, „ fpon hilTa of exchaL. q™ s"'

°- "' •""."'y
naire Univetjel cfe Commeiie II7211 fST.l.l.J .,.j . *. j •

''«''«ty. Diction-
volume, hy Po.lIeth"avt rr?™ fr,J,^^l' 1? IE.

"""''''<',"' «»<> immen.e foho
Mercatori.: publi.hed ta nS '

' w™^ 'Si"'"-
*'''*'?. '"e'^'y '"mpli-d hi. Lex

pmi..ory'n?.c.!,^.;?ed b*BlackbL^™S vTr^i?" "K"';*';""? »'

2n
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I'xi'Iian^i' or

jirominfory
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the mode in

which tho

liability of
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uriHCH.

Duty in

I'oUeftin^

bills und
llOtCH.

Maekerty v,

Ramaar/3.

acceptance imports that the acceptor is a debtor to the d™wer, or

at least has effects of tho drawer's in his hands. The acceptor therefore,

has or ought to have in his hands, or under his control, the fund by

which payment ought to be made ; and it is his duty so to apply it.

' For the purpose of rendering bi'.ls of exchange negotiable, «he ngM

of property in them passes with the bills. Every holder with the

bills takes the property, and his title is stamped upon the bills them-

selves. The property and the possession are inseparable. Uus was

necessary to make them negotiable, and in this respect they differ

essentially from goods of which the property and possession may be in

different persons." *
, , .

A banker must present bills of exchange or drafts or promissory

notes for acceptance if the paper ought to be accepted ;
he must also

preae.
' for payment at maturity ; it this is refused and the instrument

.rcnuircs protest he must send it to a notary for protest.

The undertaking to collect bills binds the bunker to exercise the

necessary skill and diligence for the accomplishment of that object

;

theretore he is bound to know the commercial character of the paper

he undertakes to collect ; tor example, if he is deahug with a bill ol

exchange, he is bound to know that it is entitled to three days of grace,

that on the last day of grace it should be protested, and that notice

must be given to the indorser, to hold him liable for the payment of the

bill If the banker does notknow these and like incidents of the business

he professes, he is liable for the consequences of his want of knowledge.

Thus where a banker conducted himself in such an unskilful way in

collecting commercial paper committed to him for collection that tlio

indorser became discharged in consequence, the banker was held Uable

to his principal for the loss occasioned.*
, , , , . ^i tn

Marshall, C.J., considers the liability of the banker for the bill

placed in his hands f-r collection to depend on the question whether

reasonable and due diligence has been used in the performance of his

duty ; and to arise through the failure to demand payment in time

being looked at as equivalent to the banker making the bill his own,

and thereby entitling the original owner to sue for the price.

Lord Cottenham, C,., in Maekersy v. Ramsays,' thus states the

banker's obligation in the collection of bills and notes
:

If I send to my

bankers a bill or draft upon another banker in London, I do not expect

that they will themselves go and receive the amount and pay me tne

proceeds ; but that they will send a clerk in the course of the day to the

Clearing House, and settle the balances, in which my bill or draft will

form one item. If such clerk, instead of returning to the bankers with

the balance, should abscond with it, can my bankers refuse to credit

me with the amount ? Certainly not. '• ths bill had been drawn

upon a person at York, the case would have been the same ;
although,

instead of the bankers employing a clerk to receive the amount, they

would probably employ their correspondent at York to do so
;
and

if such correspondent received the amount, am I to be refused credit

because he afterwards became bankrupt whilst in debt to my bankers .

maaters of their profesBion." Aftdta ignoramus qi

nobis eaaet famitiaris : 2 Co. Inat. 166.

1 fiM«v. 7o»iijf,2Bli.(H.L.)391,467.
a PerEjTc,C.J..Ccf?»>aT. ,Vnrti», 1 B. A P. 651.

4 GeortriaNntional Bank v.HenderaoH, 12 Am. R.5W>.

5 honk ol Wn>ih:n(/ton V. Triplftt, 1 PottTH(U. S.). 2.>. 31.

6 9 CI. 't F, 84H

nobis non lalcrenl ai veterum lectio

3 Ante, SSI.
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^til- iTJ ".» " '"^""''"y banker,, the quertion would not

?he^;.„ , .
.^ *'"*

*v
";° "'"^'' »'™''' dopen-i upon the state ofthe account between my bankers and their correspondent "

to riv?i,i„, „„,• *™hl.'
°" '^""'™'"' *™ """-l '""''>"" '" "ogl^-'tinK "'X

AmlrTc.n^ 1°' «!« """-a^^fPtan™ "( a bill forwarded fmm the

collection. The very first words of the considered judgment of Abbott

distin^nii jy
'

I'!'
'"'''"'* *''^' *'"' 'l''f«">lants (who cannot be

wHni *l
'••'''•'™\& Co.) have been guilty of a neglect of the dutv^whicn they owed the plaintijt, their employer," &c. For the contrarvv,ew certain expressions farther on in thl same udgment are v^ched^the bill IS drawn upon persons residing in London

; the plaintiffherefore could not have t,een expected to present tl.o bill h msclf

12™ nf*"'
been understood that he was' to do this through themedium of some other person. He employed for that purpose ,L.sons

ni the habit of transacting such business for him an,l o'theJs, and upZ
thatheSn ?^r

^' "'«''* ^"""'^y '<>'y- I" ''"ing this, we th nk c„,.„a„„athat he did all that was incumbent upon him; . . . that heisnersonallv
mnodefaulta8tothera,ardisnot answerable to them for the default"^the person whom he employed under such circumstances."

^,fir "*"''""* ^H*' > plaintiff was only a general agent, while the

which tb.riT "?"^"! °?!
'"'''"''' """ ™P"«'' *'«' '"'^"'S facilitieswhich the general agent did not possess. Therefore, as regards his

principal he came within the rule that where the employment of a sub!agent is authorised either expressly or impliedly, bv usage of trade • orby reason of the course of business between an agent and his principal
admitting the appointment of a sub-agent, and the agent has used
reasonable diligence in the choice of a sub-agent of skill and care, the

Zt ofTi "°l°"*'"??'yJf
'«»P,<">«i''le for the negligence or miscon-

duct of the sub-agent.' The bankers, whose business It is, make them-
selves responsible for the performance of what they have undertaken—that is the ordinary and usual conduct of their business

to jL'™'*"*'"" <>' tie banker's liability arises where the banker has E,„ploym™tto employ a notary public; since the official position of a notary "(""S;authonses the presumption that any one invested with it is a suitable
person to discharge the duties to which he is assigned ;

• on disproof
of thu presumption the banker is liable for the notary's negligence

n,a„ of,
^ ^ T. f'y

*•'«'>*'>' to hi' c-'tomer is that of a business B™k.,toman of reasonable skill and ordinary diligence ; and as " bv reasonable '"»«°w ih°
skill is understood such as is ordinarily possessed and exercised by *;%'""'""l

menr^L"T""'^°"P"'!i'5;' '"«"«?'' '" ""= """« I""'™'' °' ^"^P^"/' »^i""ment, and by ordinary dihgence is to be understood that degree of i'u.ine.;man.
diligence .which persons of common prudence are accustomed to useabout their own affairs " ;

' it follows that if any point of law concerningany act in the business of collecting is without authority and doubtfulXS rt I j*''!?'''fi'.!?
*"* «"'' '^""S. on proof that his conduct

attamed the standard of diligence and skill of the ordinary business

3
^''"^•"''"'•'^Bmii«t^3rd^.).2^^. , 3B.tC.43».

! rS.^' n. u » ^ ' floJ.jnon y. ilaUell. L. R. 7 H. I„ 1102

. i,
J^P'

S3 ';. ^P- "'»"»><' ' P''lcmm. L. R. 11 Q. B 42S

T?%^.:.^T, Ti "'"t',1- "}'''• "-' I'"'"'' *""» I'i""-"!. IN«2. n™t". 12.1 1. t!l].iw. I J., ilcchinu:^ liimk v. McrrhaiiU Uaiik, 47 .Ma»». 2(i.
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Diitiactioa

betweeo
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notes loft K*
colUteral
Mcurity for

kIoul

(a) Pro'«>nt-

nientof bill

of exeliiiiigc.

man in that particular. He is not discharged if he goes wrong throogh

want of care, as through misreadii'.; the bill/

A distinction exists between notes left with a banker on deposit

and notes left as collateral security for a loan. In the former case it is

not part of a banker's duty to sue out legal process for their enforce-

ment." In the latter, he is bound to take every step to fix the liability

of the parties ; he must resort to the ordinary means amongst

merchants ; and further, if necessary, bring an action with reasonable

diligence and prosecute it with skill and promptitude ; for if he fails

in his duty the debtor may be discharged.^

(ii) A bill of exchange* must be proaented to the drawee for accept-

ancewhen it is drawn payable at a certain period afler sight ;
* or where

the bill expressly stipulates for acceptance ; or where it is drawn

payable elsewhere than at the residence or place of business of the

drawee.' In no other case is the presentment for acceptance neces-

sary to charge any party to the bill
;

' yet if not presented it must bo

negotiated within a reasonable time.
" The person," says Lord Watson,* *' who draws a bill of exchange,

and his addressee who accepts it, can never, according to the principles

of the law merchant, be liable otherwise than in their respective

characters of drawer and acceptor. In other cases the character and

liability of parties to a bill cannot be ascertained without the aid of

proof, as, for instance, when a dispute arises in regard to the order of

time in which indorsements were made upon a bill." "On the other

hand, it is undoubtedly competent for parties to a bill, by contract inter

se, express or implied, to alter and even invert the positions and liabili-

ties assigned to them by the law merchant. The drawer and acceptor of

a bill may agree that, as between themselves the acceptor shall have

the rights of a drawer, and that the drawer shall be subject to the

liabilities of an acceptor, and that agreement when proved will be

binding upon them both, although it can have no eflect upon the

obligations to third parties interested in the bill imposed upon them

by the law merchant."

By the common law any alteration made subsequently to acceptance

1 Bank of Ddawar.
a Onjw V. Mtehai

"ouniy V. BroomhaU, 38 Pa. St. 135.

(' and Traders' Bank, 12 La. Ann. ttyS.

WakemaHV.Oowdy, 10 Bosw. (Sup. Ct. N. Y.)208; Story, ProiiiiB8oryNote8,§284.
'
lofinitionof abillof oxchaoge, CAamfter/aiHv. rounff, [1893]

- order " was held to mean
* As to the form and doQni

2 Q. B. 206, where an instrument made payable to

payable to " ray order," i.e., of the drawer.

B 45 & 46 Vict. c. 61. b. 39, aub-s. 1 ; Campbell v. French, 6 T. R. 200 ; Holmr*

V. Kerriton, 2 Taunt. 323. As to when a bill payable after sight is negotiated, see

B, 40. « 4fi & 46 Vitt. c. 61, fi. 39, oub-s. 2.

7' 45 & 46 Vict. c. 61, a. 39, sub-s. 3. Ramekum MvUick v. Badatigsen. 9 Moo.

P. C C 46,65,66. adonfiaj; Meltiskv.Baiodon,QB\ng. 416; 45 & 46 Virt.c. 62.H. 40.

3 Steele v. M'Kinlny, 5 App. Caa. 778; Jenkins v. Coombrr, [1898] 2 Q. B. 168,

a decision or bk. 55, 56 of the Bills of Exchanso Act, 1882, holdina that the prinoiples

laid down in Slrele v. M'Ktnlay are not miperweded by the Act ; Harburg India BuMii r

Comb Co. V. Martin. [1902] 1 K. B. 778 ; MardomUd v. Whil/ield, 8 App. Can. 733.

As to a promise to accept and the estoppels worked by acceptance or payment, sec

Mr. Holmes's note, 3 Kent, Comm. ( Pth ed. ) 85. When a party to a bill is diecharpcii

from his liability thereon by reason of the holder's omiBBion to perform his duties

as to presentment for acceptance or payment, protest or notice of dishonour, sHch

party is also discharged from liability on the debt or other cnuBideration for which

the bill was given : Bridges v. Berry, 3 Taunt. 130 ; Soward v. Palmer, 8 Taunl

277; Peacock V. Purselt, 14 C. B. N. S. 728; Cambefort v. Chapman, 19 Q. B. D.

229. 233; but ace Wcgj-Prosscr v. Ei-ans. [IfiS-lj 2 0- B,. per \Vi!!=, J., 101. and '-'•

11pp., fl8951 1 Q. B. 108. As to qualifi' 1 acceptance, see Mtyr v. Decrotx, [18111]

A. C. 620. The qualification must be b- tiain and intelligible lanpimire, and so mR'\c

uart of the acceptance itself that it ia-utelligible in the ordinary coume of busim:->.
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tne alteration is nut apparent, and tli<! hill is i„ the IwmiIh of a lioldpr in

Mc.^;>»ri T^ u
''"•^^•"" "' " '""""''"g t" it» original tenor

;

doZ °''3ii.':;;'a™ii°ab,e';"^'"
"" '""=""™ ""' -"-o-" '-

nh\lZ^T?j/'""'' ^'u"*
'''""«''""'•» Co.,» Byle.,, J., say, . " The

Ct °l"''
" '"/'-"'"' """f circulation as money

; therefore

nrincfDleZ"r r™
'"" °" ,'':'" '^° ""» despotic but' ne,™

nmapp,cation of a genuine signature written across a slip of stamnedpaper (which transaction being a forgery would in ordinary X,
stamp laws, to any sum whatever. Negligence in the maker of «n

LoneThllLT"" T """r
'""'"'' "" '''«°«"- i" ''i» iSut; to :Shonest holder for yaluo

; the instrument may be lost by the makerwithout his negligence, or stolen from him, still he must pay/' The com

y Matlcmmn is
: If that be right, it can only be with referenceothe case of a complete instrument; it can hardly bo am Ucab"to a case where a man's signature has been obtained by a fraSdulent

'!Sem! ."'r,? 'r <''>™"'™t "«'•'' '«' neyer intended fo sign "Thejudgment o the Court in Foster v. Mnckinnon was delivered bfByles J

.J m" t^
^stoWishing the proposition that "

if a deed be delivered

fhtl r^ let therein be afterwards improperly fil od up (at east H
graitor "TheTearn^S

'

'l
^'a-tor's negligelice'), itis not the'deed of h

?^tr A learned judge adds
:
• " Nevertheless, this principle whenS Th3 t""'

™'"""''"'^. ">-t be and is limited in k app^ica-

InL ""traments are not only assignable, but they form partof the currency of the country. A qualification o! the general rueUnecessary to protect innocent transferees for value if Sefore aman write his name across the back of a blank bill stamp and part withIt, and the paper is afterwards improperly filled up he is liable asmdorser. If £e write it across the face of the bill he s able asacceptor, when the instrument has once passed into the handso? aninnocen indorsee for value before maturity, and liable to the ex ent
> Jlatter r. Miller, 2 H. Bl. I4I>

after th„ „anio of a oompair™'^ flltS'' '"J""™
»' ""' ™"' " «'»'

W"

»yiB'«..r..i.i

North

.i iiMirn/fi.fian

Co.

Commontr-d
oil by I hi-

Hiiinojiid^i-in

Ftisler v.

MiKkimum.

Judgment (if

Byles.J.,in
FoMi-r V.

Markinnnn.
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Lord Hrr*
ncheW in Bank
iif Knyland v.

United States

Wood V.

Judgment of

Swiiyne, J,

Rules relating

to present-

ment
Presentment
must be
within A
reanonable

time.

of any nam which the fttatnp will cuver. Iii these cuBes, however, the

party Bigmng known what he is doing ; the indoner intended to indorse,

and the acceptor intended to arrept, a hill of exchange to be there-

after filled up, leaving the amount, the date, the maturity, and the
other parties to the bill undetermined."

So that if the bill is issued as a perfected instrument, which there

IB no intention on the accontor'ti |>art to have altered in any respect,

no liability will attach to the acceptor by reason of an alteration.

The dicium of Lord Herschell in Hank of England v. Vagliano must
also be noted :

* "It is immaterial to the acceptor to whom the drawer
directs him to make payment ; that is a matter for the choice of the

drawer alone. The acceptor is only concertied to see that be makes
the payment as directed, ho as to be able to cliarge the drawer. It ih in

truth only with the drawer that the acceptor deals ; it is at his instance

that he accepts ; it is on his behalf that he pays ; and it is to him that

he looks either for the funds to pay with, or for reimbursement if he
holds no funds cpf the drawer at the time of payment."

In a case depending on the interpretation of the law merchant the

opinion of the Supreme Court of the United States is of the highest

value, and in Wood v. Steele,^ where an alteration was made in a
promissory note after execution, Swayne, J., says :

' " The rules, that
where one of two innocent persons must suffer, he who has put it in the

f)ower of another to do the wrong must bear the loss, and that the
lolder of commercial paper taken in good faith, and in the ordinary

course of business, is unaffected by any latent infirmities of the security,

have no application to this class of cases. The defendant could no
more have prevented the alteration than he coutd have prevented a
complete fabricat''^n ; and he had as little reason to anticipate one
as the other. The law regards the security, after it is altered, as an
entire forgery with respect to the parties who have not consented,

and 80 far as they are concerned, deals with it accordingly."

Presentment is dispensed with "where, after the exercise of

reasonable diligence, such presentment cannot be effected." * Where
presentment is necessary and the bill payable after sight " is negoti-

ated, the holder must either present it for acceptance or negotiate it

within a reasonable time" ; if he do not do so, the drawer and all prior

indorsers are discharged.^ In 8hute v. RtAnns ' a bill drawn by bankers
1 [IKitI] A. a U7. a W»II. (U. S.) HO. a /..r. 82.

* Tho riili-H ne to 1 1rosentincut for ncceptttnce aro wl out in the At-t 45 & 40 Vict,

r. 01, H. 41 ;
" holder " in dclincd, sec. 2 ;

" holder in due course "
: Jlerdman v.

Whnltr. IHH)2]I K. B. 3Hl,;t7l: biitHee Uoyd'» Banh v. C'ooAf,[I!K)7| 1 K. M., (kt
Muulton, L.J., 81)5. Cp. Morrimn v. Btiehanaa, C. & P. 18. The presentment
must be either to the drawee or hi» authorined agent : Chetk v. Roper, fi Esp. (N. P.

)

175. A hill whould bo presented /or neceptanee before maturity: O'Keele. v. Dunn,
<i Taunt. :U)5, 307 ; A'icHolwn v. (louthit, 2 H. til. 4ilO. Tho bill muxt be presented,
though the holder may know that the drawee will notaecept : HUlv. Heap, D. ft K.

(N. P.) 57 ; I'ridtniix v. VdlifT, 2 Stark. (N. P.) 57; and during the uhubI bankii.i;

hours : Varhr v. Gordon, 1 East, 385 ; Jameaon v. Swinlon, 2 Taunt. 224; but pre-

sentment after the usual hourn is sufficient if there is s omebody at the pl.ue who sees

the bill and given an answer, but not otherwise : Henry v. Lre, 2 Chit. (K. B.) 124 ;

Bynner v. Huiirll, 7 Moore ((. P.), 200; Nmith v. Ntw South Walts Bank (1872).
8 Moo. P. C. C. \. H. 443, 461-403 ; 3 Kent. Comm. W!.

6 45 A 40 Viet. e. fil. s. 40 ; 3 Kent. Comm. 83. Any liojid fide holder of a
negotiable inHtniment, or any one lawfully in possession of it for the purpose of pay-
ment, may present it for payment at maturity : Leitley v. Mills, 4 T. R. 170. Possession
is sufficieni JM-i»id /ViCit evidence of right to present ; liuchtUnf v, I'twoI, 2U Mass. 'iW,

400. citing Bayley. Bills of Exchange (0th ed.), 139. As to payment at aparticuhir
place, Rowcv. yottndr, 2 Brod. & B. (H. L.) 165, eauaed the passing of 1 ft 2 Geo. IV.

c, 78, re-enacted by 45 ft 46 Vict. c. 61, s. 191 (2) (c.)

« Moo. ft M. 1 33, 3 C. ft P. 80. See Fry v. IliU, 7 Taunt. SftO.



OHAf. m.] BANKERS. 1293

in the country un tlmir correspondents in London, puyuble utter .iiilit

forw.rde.1 it to the nla.nt.ff,
; thoy tept it two dnyn, then transmitted

in?.rT ''
I" '^° """"""'<' th« '''"»«" had become banliruptand the drawees refused to accept. An action was brought, and inumining up to the jury, after ..bserving that the question was one ofmixed law and fact Lord Tenterden, 0..;,, said ;

' " Whatever strict- ()„

"^."'."HJ^^T""^ *'" ""''"' «" common bills of exchange, payable l-''"l IVnirr

i to treat bills of this nature,
'''"•'''

-;
L

1—"*—* "'nt lU'ij/CT L lOCUIIllllO
•Iter sight It dcjes not seem unreasonable to ireat mils oi tnis nature

„™Z, '' ,^°? °'\ ' "'' ™™»l'™'le''t». "> not requiring immediateE .? ' .1'
"' '"'"", f<""'"''l''» hy the holdersL the purpose of

c.Ln*„. r^ir^^u " '""»''""*'' ti"'" <f»r indefinite delay, of iour»c,cannot be allowed), as part of the circulating medium of the country.'The jury found that the delay in this case was not unreasonable.

Ra^m' Tri'-n"" V\' ju/lgn-ent of Tindal, C.J., in MdlM v. „,,i„i„„„,

nnr^i. J ''""""•'* '"' '"™-'>'-''«l within a reasonable time 'r'ml,l.r.,r.

Tinin r."'"'"'"'l'.TV''
"'" '"»". "nd will' no unreasonable

reasT^F IT^
^^-

^ '"'""c
"»" ''"» l"™ '" ""X PTticular case

reasonable diligence used, or whether unreasonable delay has occurred,

nnA^W a'^^T"" "V/"^."?''
'"(^t to be decided by the jury acting

Tach case " »
^° '"''*'''• "P"" *''° particular circuinstances of

" i.nJJ'lltKl" f"^" ""f
'^'''""'' discussing what is to be regarded as Wl,« u „„unreasonable time, where an agent has to present, as between him "'" »M,

and his principal " does not lay down as an absolute rule any time
"""•

which ^reasonable or unreasonable, as between persons standing in

imlrL'""' i°' ""L^^™""" ''y tte agent of the duty which is

Tymu^^T I'i'-
'^"- '"."'"'"rf' ^ tli» object of the transmission of

JlL ,, .1 i'T' P""?'!.'"' to «g'-»t is to obtain the acceptance and
payinent of the bill, or, if it is not accepted, to guard the rights of the
principal against the drawer in case recourse is to be had to the drawer,

J^!Z .1, 'if
""' °'

-T"'"" *•"" 'be duty of the agent must be
measured by those considerations, ami that the duty of the agent is to
obtain acceptance of the bill, if possible, but not to press unduly for
accejjtance in such a way as to lead to a refusal, provided that the steps
for obtaining acceptance or refusal are taken within that Umit of timewhich will preserve the right of his principal against the drawer."

InJ„ f" "' i^TJ"'- " diflfc-nce between a bill circulating and a bill Ui.,tmrti„„
locked up. If, says Buller, J., " a bill drawn at three days' siaht '"-'wccn . bill

were kept out in that way [in circulation] for a year, I cannot say that '.;;;;i"'Tr
< .Moo. 4 M. 130. ,„„. ',,„

|""l«l""

I " (• (°
1 1.^

' ™ """'"' ' '"'">« 1511, roa»oii,,l,lc, u» to which jeo 10 M.«..

* Bank nf Van Dkmnn'n L<tnii 7. Rani- r,f Virloria 1. R 1 P f f-.i* /•,- ,.

8'?i'i"f '!;]*»'?:,'' "•
'h",'i

"""'
"^i-

-'^'^''^ ^^'^ !^™--- £ :

.hd ^3 ^ wf.hf,; ,K;'"
^'"' •''• °"'.'1"»-" from thoconti,.™t or i.hmd. of Euro,;

month, from the d; u, it b»»r«, »r<I in di-fnnll the holdpr lose. ,11 moii™ over The

able lim. i, . mi, H
' y' ""i ;i""<'»," •hdher a nre.entnient w«> within . t,-,,.„;.

fn.t.,° , ""'f? I"""'™ "' I'" ™<1 faet, to be ieeided by the iurv under nron r

S,S™e'"" t\^rl- f"''i'"'7V"yve,ym,,ch»cc'„rdin^t.Vi;;;.XXr

Bm. ofTx^b.JL ?«.,'°'.',''°„r,'"™V"™'
''" l""" ""'"Ixi or not." See Bayley.

Vi't c.Ol', wl^Lb.,™'' " ""'" "'"" "' f"""'"'"!?" Act, ISH2 (4.'> * W

i
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then wuuld be tachet. But if, iiuteitd of putting it in circulation, the

holder were t<> lock it up for any length of time, 1 should uy that he

would be guilty of hc/ut." ^ The diitinction hM alto been atated

between hills payable at a certain number of dava after date and
bills payable at a certain number of days after aight. In the cANe

of the former the bolder is bound to use duo diligence to present

the bill at maturity ; in the latter, if he chooses he may put the bill

into circulation instead of immediately presenting it. It ii then

uncertain when it may be presented, and the circumstances must
determine the reasonableness or unreasonableness of the delay.'

Again, there is a diflereno in the law aa to promissory notes.

"If,' says Parke, B.,' " apromisaorynotepayab)eondemanai8,after
a certain time, to be treateci as overdue, although payment has not been

demanded, it in no longer a negotiable instrument. But & promis^iory

note payable <>m demand is intended to be a continuing Heourity. It

is quite unlike the case of a cheque which is intended to t>e presented

speedily." From what fell from Lord Cairns in the Chartered Mer-
cantile Bank of India, &c. v. Dickton * the law still seems not to be

finally settled. There it was contended that the law with resard to

the time for the presentation of a promissory note payable upon demand
or indorsed over, requires a presentation to the maker vrithm a reason-

able time. Lord (.'uirn.s said :
" The cases of bills of exchange and nf

cheques stand upon a footing obviously different, and the law as to

them does not by any means of necessity decide the present question.

We have been referred to some American authorities in support of the

proposition that the question to be determined is always whether the

presentation for payment was made within a reosooable time. Their

I^ordRhips think it better to assume, as was contended by the

respui dent, that this is a proper definition of the question to be con-

sidered. They would be unwilling to preclude any argument upon that

in any other case when there might be an opportunity of considering

it more fully." Meanwhile the decision of the Exchequer stands.

The effect of the American authorities may be summed up in the

words used in LoBee v. Dunkin : ^ " There is no precise time at which
such a note [a note payable on demand] is to be deemed dishonoured."
'* The demand must be made in reasonable time, and that will depend
upon the circumstances of the case and the situation of the parties."

Blesard v. Hirst • decides thot though it is not necessary that the

holder should present a bill for acceptance before it becomes due ^ yet

I Mailman V. D'Jiguiao, 2 H. Bl. 570. See iho expUnation of thin by Tindiil.

C.J.. in MeUuh t. Sawdon, 9 Biag. 416, 423.
a Goupyv. Uarden.TT&aat. ISO.

3 Hrouka v, AtitcheU, M. & W. 18, and in the iir^ument the aame learned jiiJ^it

said: "A proiniiisory note payable on demand i« i^urrent for any length of time,"
noTcrthcli'tm the Statute of Limitutiumi ruM from '.he date thereof ; Jn re Oeorgr, 44
Uh. D. (127. Edwards v. Waiters, [1890] 2 Oh. 157 ; The law merchant iri ad(>i>tr(l

with modilicatioiiM in hoc. U2 of the BilJa of Kxehango Art. In Tinson v. Francis, 1

Camp. 19, Lord Kllenborough. C.J., 8a>B ;
" After a bill or note in due it comeH dir^-

gratiod to the indorsee "
; and Bulley, J., in Brown y. Davits, 3 T. K. 80, nays that to

taJte an overdue note or bill " is out of the common course of dealing." But tlie^^

eaiieB must be treated an overruled, Charles v. Marede.n, 1 Taunt. 224, 225 ; titurttttint

V. Ford, 4 M. Ai U. 101. The authorities are considered in /» r« Oitrend, Qumty
A Co., £x parU Swan, L. B. 6 Eq. 344, 358. See Duuel, Negotiable Instruments,
I4thnd.}.§ftl0.

* L. R. 3 P. C. 679. See In re Rutherford, 14 Ch. Div. 687.
6 7 John*. {Sup. Ct. N. Y.) 70.

• 6 Burr. 2670.
7 Notice of dishonour ia not neceBsary whero the drawee is, and at the time of tii^'
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liii

HUl'Ilt ill

7

il h» do no ho niiiHt xivf iinniiclinta niitin« of tha nfuMi to accept to all m.iunn
p4ttieii to the hill ti> whuni hn ilenirm to nnurt for Myinent in euu it

"""'«»'

!• diihonniiroil ;
uiul t hi» win accepted «• comet in OonJatl v. Woffcy , ' J!,'il",'r"

If th« holder (iiil» to do this the imloner i< diwhargod. In the lent- .».c..i

mentioned i-rnio it. wm nhi> aaid that a »ub»equont pio|io.<al by the ''''"""i"-

indoner to j«iy the hill l.y iintaltiienu, made without knowledge of ''"'I'-tli"

the indomeo > Imlu-,. in not u waiver of t ho want of notice. The Htatulo Z'mm
of Limitationii riin« from the time nf presentation.' knowiniii.

.

There w a distinction to ho ob»erve<l in relation , the presenting
J""!;'"'"a bill for B.Ti.ptiini liotwenn the ca»e of the owner of a draft and his w^,","",

agent furciilloi lion. In the rase of the owner he is not bound to present Ui.lowt',
a draft payable ut n date c iTtairi, for acceptance before that day. Hut ''"""

the agent (this I, ,,« hc'twccn him and his principal) must act with duo P'f"'
diligence tn p.t the draft ac<e[itod as well as paiil ; and he has not th'j

"
dmcretlon anil latitude of time given him thot the owner has, but is

' _
responsililo (or all damage sustained by the owner for any unrousoiiablo |""""""

delay of which ho is guilty.-'

The drawee need not say straightway whether he will iicceiit I.iii.ic!.li»li.

or refuse. In /Innt o/ Van Ditmen'i l,nnd v. Bank of Vktoria * their
'""*''' ""'

Lordships were prepared to holil that it was " the onlinary custom of IhilTi™"'"
merchants to leave a bill for acceptance twentv.four hours with the
person upon whom it is drawn "

; so that, wfiero the twenty.foiir
hours woulil expire after business hours on a Saturday, "

it was a
natural and justifiable act to postpone the demand for an answer " "

till Monday.'
The holder of a bill may refuse to take a qualified acceptance, and QuallliM

may treat a bill accepted in a qualified manner as non-accepted.' ii™iitiin. o.

(,)) A bill must bo also presented for payment' on penalty of dis- W IVracnt.

charging the drawer and indorsers.' iui--ntf(>r

It tjie bill is not payable on demand, presentment must be made '"J""™'-

on the day it falls due.'" II the bill is payable on demand, then present.
meut must be made within a reasonable time after its issue in order to
render the drawer liable, and within a reasonable time after its indorao-
.Iriiwing •>( tho bill »;,., »ilh.,i.t HIi-.l. of Ihn drawer in lii. l,«nd. : Bulcrdik v.
Aoflmos, I T. R. lu.",. s™ Tli,- Hill. „f EiohunKo Act, l»«2 ^K, k 111 Vi.t c III)
». BO; Umuir. DurkmiM, L. B. 4 E«. 313. unj per Brumwi'll. B.. 310: Tumir v
fiamtoit, 2 g. B. I). 23.

1 I T. R. 71S.
a WhiUhtud V. Wnlt; r. 9 M. & W. fllHl.

> Exrhawjt SiilmuU Itank v. Tkird XMuinal Bant. 112 U. S. (3 DaTinl 2711 2!ll
ritmg 3 Kent. Cuniiii. 82. «nj Cliilty, Billi o( EicluagD ( 1 3th Am. ed.|, 272, 273.

' L. n. 3 r. C. 543.

» Z,.c. 347. Lord Ctiinis (5411), 8»y« of the term " excuBftble neglect "
;
" it niUHt

nj-im thu—thiit iin eicu.™ valid in law eliitod from that which, prt,nd lacie, and if
the excuse did not exift. WdiiM in law bo a neglect."

• In /»jr.im v. *'o,(,,. 2 .-i„i. (K. B.) 243, 245. it wa. .aid by Li.ril Ellenborongb.
UJ.. that the law of incnbaTil. at Hamburg, and which prefail» all over the continent
ol hurtipe. IS that when a bill la kept more than twenty-four hours after prewntation
lor ai-ceptame it amounts to an acceptance ; The Bills of Exchange Act 18S2 H 4->

recogniaea " the customary time." TUrd EUenlMiroiigh intimated a deiire to have
tile point, amongst others, argued whether, if the holder allows further time, he should
not inform his indorser, end p Jt him in as good a situation as himself

' 45 * 46 Vict. c. 111. s. 44. aub-s. (1); aa to rights where there is a qualiBcd
aeeeptance. Nee as. IB and 52.

8 See Mr. Holmes's note on Place of Presentment to 3 Kent, Comm. (12th ed ) Wf
,!•!*, *? ^'",'- ' "'• ' *^- " " '" '"" '"'< ""•-" '"' I«"i Ellenbomuih.
(AriniJe v. j(oi»,rij/ (Isml), 11 East. 114). "to coptend that the insolvency of the
drawer or acceptor diapenses with the necessity of a demand of Iiayment. or of notice of
thediihonoor. See 45 * 46 Vict- 0. 61. >. 48. Eieuaei for delay or non-presentation
for payment are regulated now by 49 ft 46 Viet. c. 61, a 46

'0 45 & 46 Vict. c. 61, a. 45, sub-a. 1.
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ArnvrK'nit

in».l.>.

Rule M to
prvwntmfnt
fur puyin'tnt.

lurtht tu reiiiler the iiulurH«r littbla.' Heiuuiuible time ix. we have won
whori (liNriiMMiiiD preMiUiimiil (or luroptuittv. in<Mt oft«ti a niixol
^ueKtion u( tnw «iul fact* Quam lowjtitn eme drhtt non lU/initur »n
}ure, ti-d ftendet ex diarrrUuM juttiriartorum.^ Deli»y in mabiiiK pro!t»»nt

meiit i.)r myiitunt U exrutwl when cautml by iirVurii>ttiui''0i4 Iwyoinl
tho coiitrul of the hoUler ttitil not im|iutiible toliii iwrviinU' iiu!tct>itilu< t

or negligence.*

In Honie Aniuriuan coNea* reononitbtonetw o( .uitico or ilemanil, nr
line ililigenco when the UkX% are not in iliMpute, hai been holtl a (|ueii(iiiri

"f law, The dilHi-ultv ih to diHsociate it from tho (aits, and the f;ii-...

will nut often ariite where it ii pomible t(» di«[nniui with the aHniittHrH ••

of the jury.'

PrcM'ntnient for pnyninnt ' nmnt bo made by the holdui*, fir by mi\M
IKTHon uuthoriscd to receive payment on hia behalf, at a reauonubl.-
lour f>n a buiine»it ilay at tne proper place," either to the iwrMmi

designiital by the bill as payer, or to xume jierHon authoriitud to pay
or refune pavineat on bin behalf, it with the cxorcino of roaaonabl.-
diligence such person can there be found.

The rule at roinmon law haa been thus expretweil ;
• A man takitiy

a bill or note payable on demand, or a chei^ue, is not bound, laying
aside all other businesa, to present or tranitmit it for payment [onj the
very first opTmrtunitv. It has long since been decided, in nuineroiH
cases, that, tliough the party by whom the bill or note is to be piii<l

live in the same place, it is not neceuMary to present the inHtrument fi.r

payment till the morning next after the liuy on which it wa.H received."
And later cases have established that the holder uf a < hetjue ha^ tli>'

whole of the banking hours of the next day within which to present ir

for payment."
^Vherr.iwttie- Where tho parties live in the same place a bill of exchange ou(tlir

iLiltiiir'" *" ^^ presented the next day after the jwyee has received it. If it bus

Y\>u-v.
to be sent by po.st to be [Jtesented, it ought to be posted on the day next
alter the day on which it was received, and it is then the duty of th.-

> 4A A 4U Vii't/c. 01. i. 4j, mib-i. (2). A nolo imyiiblf on ili'immd in ii<it *.» Htri< lly
••fWWtrufd overiliio att other iiwtruiiientit : Vitmii^K v. .Winhi/. tt U. & ('. a7;i ; i<» i

Imnkfrr-' i-«-.h-not.'«. Koyera v. Ungford. I Cr. k M. tl37 ; Ji<Jj«,n v. tfliur. lO t). H
7iM : 4; Sl 4« Virt. u. 61, k. 3(1. In ttow,M v. How.; 5 Tiumt. 'M). m\ rll.-, itioii Jit lU-
dfrlnr.ttiuii tliHt tl»! mitkurK bwoiiio iiwolvent and "' vennM und wholly (U-Lliiu-d ,iii>l

rotuwd to iwiy " any o( their notes, wtia held iiumfflcifnt, m not beinK t-iiiiivalent h) :ipi

«llet(ation nf [(rcufntraent. Not oven the bunkruptoy or innulvcnry of the dntwii or
maker will nvnil an nn eit-uoe tot not pre.^enting : for maiiy mcimn may remain .(

obtaining itiiyniftil by the OMsiKtamc of fripudo orothorwiHe: Sandi v. t'ltirtr HC M
7ril : Jh n KnsI of Kngland HankitM Co., L. R. 4 Ch. 14.

< AhI., 12U2 i Mitnwaring v. llarrimn, 1 .Stra. 008.
3 Co. Litt. 50 b.

* 4fl&4ti Vict. r. Ol.». 4B, (tub-pi, (1). ('p. Patir.nf v. Tow.- ./, 2Sm. (K. B.)22;t,
" At/imr V. tWm. 7 Cowon (N. Y.). 705 , Bunk itf ..Uumfiin v. LawrFHcr. I prCi *

(U. S.), .'iTS, wliere tbl^ ride uppliiMblc when the iwrty, to whom niitice in to Iw kiv'-h.
has nu rt'nidur pliMe of biwim-Ns in the city or town whert* the holder reside^. \. 1

receive?* hift letters there, is contiiderod. Remerv. Ikiu .cr, 2a Wend. (N. V.)«2ll.
" 3 Kent. fomm. (13th cd.), '05. n. (j:i). Where ..uddon illnoNM or dtath "f y

accident to the holder or hia agent prevents the prenentment of the bill or note in i\\u

season, or tho coramuniL*itioi» of notitu. the delay in rxiiwud, provi<io<l th:it pns^'iiii

ment iit niiido and notice given ns nromjjtiy afterwiird» aw the tircmnMtan<TCM permi' :

Danie), Negotiable Instruments (4th od.), % 1123.
^ 45 & 4« Vict. c. 01, s. 4.^ sub-s. (3). Pott, 1301

.

« As to what is the proper pliico at which to pretent a bill, see 4."» * 40 Viet, c nl.
H. 4.'5, aiib.a, (4),

V Byles. Bills of Exchange (16th ed.). 284.
io Ward v. Emna, 2 Ld. Raym. 928 ; Jfoore v. Warren. 1 .Str. 4I.'>.
I i{(AiMn V. lienttfll, 2 Taunt. 388 ; Moule v, Bmwn, 4 Binj{. N. ('. 2lltl.
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iwnull »lii> ti'iTlvra it l>y liiml lo |>rt'M!iit I! nil llii' i|,.v iii.\t (nllowifiil
the cl»j- Mil wliii'li it in meivml.

'

Thl« IN lint Nil with proiiiiiMiiry tintex In thr cum nf theHe it in h
•(UMtiiili (or lira jury wlicllinr Ihf ili'l»y in |irH»i'iiitiii>iil i' in .ill tlin

rinilliiiitiilii'iw reiiwiinililn iir Ulirfunnnillili'.' Ililjn ii( rxiliuhon uml
<'hm|Utw. wo Imve ulriimly liiiliiil, nluliil uixin [> fiKitiiiK olninii^ly
ilillerenl. Iliink-mitm uliil liuiikiTu' nwh-iioliui ' ilidet uguili, iiinrii

they aril iiitemleil to linulate an iiinni-y, uml urn not iiit«iiiloil iw a
I'lmlinuiiiK Kinurity in tho hanil« of uny ninijln owiior.

Thii l'>uilili|; lUM! ilouling wilh thin rl««p« o( ««i urilim in Camid^ir v.
/l/frntl/,* There Itnyley, .1., Iiiya down the Knlirrul rule U|>|ilii'illiln to
ne([oti«lilo inatruiiMnlM lu lie " that tho holilur of «u. Ii on iiwlruiiient
iH to prvRent [>roni|itly, or to coinniiinieute wil hout iloltiy iioliiti of iion-

liuyiiiont, or ol tho insolvency of iho ii. , e|ilor of u liill or the niukcr of i

a note, for a jiurly in not only entitled to knowledge of in«olveiu y. Imt I

to noliio that in iimiieuuenie of nucli in«olvcniy ho will be luilt'ii upon
to (my the nniount of the bill or note." *

The rule <u to bunk-nnten ii ileilarod to lie that, nime they are
intended for liriulation, the holder ia not bound immrJiilMi * to

'

I'lrculate them or neiid them into tho hunk for iiaynienl. but ho in iiound
to do one or the other " within a reu»oiulilo time niter he hud roioived
them";' no that whore notes of a Huddemtieid bunk, which hud
topped payment tho name morning ut eleven o'clock (though tho
fact was not known to cither payer or pcyoe), wore handed over lo a
creilitor at Vork on ."Saturday afternoon at three o'clock in payment
of an ai-count. ami were neither circulated nor jiresented tor payment,
and a week after the payee re<iuircd tho payer to take them buck anil
to pay the amount ol ihem, the Court of King's Itench hohl that, " in
conasquoiico of the negotiable nature of the inatrunients, it hecanie
liii [the payee's] duty to give notice to the party who paid liiiii the
notes, that the bankers hail bei^ome insolvent, and that ho, *he plu!.itili,

would resort to tho defendant for payment of tho notes ; and it would
!hen have been for the defendant to consider whether ho could truii,.fcr

the losa to any other jierson, for unless he hud been guilty of negligenio,
ho might perhu (is have resorted to the person who paid liiiii the notei.""

I Hylc!«, llilUol KjcluiuKt (llllli ,.,1.|, 2S3,

_
a I'liirtrnd Mireiittlilr ttuitk of tndia, df. V. IHrkmn, I* R, 3 1", (• .-,7i, .1711;

t.i A 4tl Vi't, |.. tll.M. HII. .\(. tiic.',ii<-oll.iIi(m without iiulliorily Itvnn tu'-.it ,.ini.(„v<'ii
I.. ...II,., 1 .1 IjiII. H«»t„IS„:ll.iHdy. Vominiun BostCAmii'i.l.l ISlil I A. 1'. I>l«.

a .VAuKv. *J,in,,;iC.4 1'.S0.

« II B. * C. 373. ass ; HM„mn v. Il„uktl„rd, (j. B. .12. "
I li.iv.. b, l„r.. . li.l.

Iht- IKilder ut n hill ol .x<-lirtiiKt. in not. owomm iWHitut* alii.^ nrniUii*. to ili-votc liiiii.. If
I" (oviiiK notict- of it,. (li-lKiiioiir It in oiioii|ili if thiH U.d.mt' wi;li r..'."..niil.l.. .-xih.Ii-

'«"[' * , *'^'"' " ''"^ '"" '*^"*'" ''*"' !** I^ittv liiirt «u cntio- (lav hi. iiiiixt mi.|iiI

..ii hiH lellir .oiivi.ymn 'h.' il..ti.c withiii iK»»t tiiiiu o' tliiil li.y "
: wr l.i.ril KII.M-

Iwrouyh. r..l.. .Vw./A V. .U.r/^/^2(^lnll,. 2U«. Nov
112). n-KulaO-Hthc liiii.' witliiii which nittire of tliHhu
|1I«M|P. 31 ..

1 Sm «.*«m T. 0'.i»r, in y. B. 7IH
i
J,mrt v. IIMilrh. H I), c U, 411. I i

'I' lion hy an mclortteo on it bill of cxilmnKi-. if it iii)i.i..ir lliiit ii (irinr [...r I y w..h <h-fr.inili.|l
niit of it, the phiiutill in hound lo prove the .oiisi.l,.r;ili.,ii he pi\ l.ir it : f/r,-.. v
Marquit of Htudfort, 2 fainp. 574; 4.) & 46 \'iit. .. Ul, ». .'Ill h.iI..~ i21 T(il>i,n v
titular, 23 Q. B. I). 34a, 34a.

I .SAule V. ItotjiHt, 3 C. *. P. HO. If Die note" lluve to he tntnF.niitte.1, they iniiy Iw
eiil in halves, and nent in different pareele and on dilTercnt days : ItHliarna v. Smith,
2 B. ^ Aid. 49*1.

' 11 B. 4 C. 382.

Sec TIte Ftronia, L. R. 2 A. ft E. 65, 79, for the law m to the eonsenumees ol
neglect to give notice, which " prewimeK that if the drawer has not had due noliee he

K«ie|itHlll*

CnH df V.

MI.Hh^.

rtiii.

..,.,.1 i',M"ii.

ii.v hit>l.'

iit^lr 1 moll 14

r<)fin il 1 l>y

ll.yl y.l.

a>ii< i.to

l>.mk -ll'ltl>«.

! ()' tlmt liiy ": [ht Li.r.l KII.m-
4.'i 4, 4« \i.L . til.-. 4!l. Hill..-.
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This right of resort, in the case of bills of exchange and of cheques,
is dependent upon indorsement. By the Bills of Exchange Act. 1882/
a transferor by delivery is not liable on the inatrument. He is liable

to his immediate transferee, being a holder for value, on an implied
warranty connected with, but collateral to, the instrument, to tht-

effect that the instrument is what it purports to be, that he has a right

to transfer it, and that at the time of transfer he was not aware of any
fact that rendered it worthless.'

Where value is given for a bill of exchange, carelessness, negligence,
or foolishness is not enough to disentitle the holder to recover if there

dLTtmed'to J» anything wrong with it ; nor yet in itself is taking it at a considerabli'

by undervalue. They are matters tending to show the existence of

dishonesty, but do not in themselves constitute matter of defenre.

To do this it must be shown that the person who gave value for the bill

was affected with notice that there was something wrong about it when
he took it. In that case he takes it at his peril. The real point is,

did he know there was something wrong about it. If " he refrainetl

from asking question- •'"t because he was an honest blunderer or a
stupid man, but becau d thought in his own secret mint' -I suspect
there is something wi, ;,g, and if I ask questions and make farther

inquiry, it will no longer be ray suspecting it, but my knowing it, and
then I shall not be able to recover. I think that is dishonesty." ^

Pollock. C.B., Where that is found no right can avail. As Pollock, C.B., says :
'

//aSta/'on
" ^^ *^'' ' ''^ °^ England fraud cuts down everything. I believe

iheefiectaof that is the common mode of expressing a legal proposition known to
fraud. every lawyer in Westminster Hall. The law sets itself against fraud

to the extent of breaking through almost every rule, sacrificing every
maxim, getting rid of every ground of oppositionwhichmay be presented

,

so as to prevent it from succeeding. So much does the law of England
abhor fraud that even the maxim that you can never aver against the

record is not allowed to prevail if fraud can be shown ; and probably
there is no maxim more stringent than that you cannot aver against

the record. The law wili not allow technical difficulties of any kind tt)

interfere to prevent the success of right and justice and truth."
The consequences of fraud, however, affect a bill no further than

its acquisition. To trace back ita course until fraud is found in some
earlier transaction during its currency will not avail ; for to do this

would, in the words of Lord Kenyon," " be at once to paralyse thf.

circulation of all the paper in the country, and with it all its commerce.'
Abbott, C.J., strove for a different rule in CriU v. Cubitt* but the earlier

ia injured, because otherwiHe he might have immediately withdrawn his effects from
the hands of the drawee." The FTonia is overruled on the question of the maritini!^

lien of the master in TAe"5ara," 14App. Caa. 209.
I See. 68,8ub-8. (2). Cp.tzparU Roberta, 2 Coi(Cb.), 171; Fenn v. Harrison, ^7. 11.

757 ; Ex parte Bird, 4 De O. & S. 273. See ss. 23, ft I ; Lindua v. Bradwdl, 5 V. W
683, 591 ; Trueman v. Loder, 11 A. & E. 580, 594 ; Pooley v. Driver, 5 Ch. D. 458.

a Sec, 58,8ub-H. (3). The Statute of Limitation!! beignstorun immediately on piv-
ment being made, though the instrument is forged : Bree v, Holhech, 2 Doug. 0)4 ;

Leather Manu!,:tluTera' Bank v. Merchants' Bank, 128 U. S. (22 Davis) 26.
3 Per Lord Blackburn, Jonea v. Gordon, 2 App. das. 629. Cp, Tatam v. Hanlnr,

23 Q. B. D. 345. Foster v. Pearson, 1 Cr. M. ft R. 849, approved in London Jninl
Stock Bank v. Simmons, [1892] A. C. 201. In America there is great mass of authority
the other way ; this is collected ia a note to People's Bank v. Franklin Bank 17 Am
St. B. 884. See pott, 1340. * Rogers v. Hadley, 32 L. J £x 24H

5 Lnwson V. Weston. 4 Esp. (X. P.) 56.

• 3 B. ft C 406. The history of the deoiiions ia given in Phelan v. Moas, 67 I'.i

St. S9. Snow V. Peacock. 1 1 Hoo. (C. P. ) 286, 3 Bing. 406, ia the case where the dirta

in OiU V. Ctibitt firat take shape aa a rule.

Fraud in the
acquisition

of a bill.
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rule was adopted in Goodman v. Harvey,^ and may bo considered
established by the decision in Raphael v. Bank of England.' The
law, then, is now settled ' that negligence does not invalidate the title
of one who takes a negotiable instrument in good faith and for
value.*

The question may then arise of what circumstances are sufficient Wh»t oiroum.
to amount to proof of mala fida. " I agree," said Parke, B," " that t»noo«»ro
' notice and knowledge ' means not merely express notice, but know- """•"i™""

ledge OT the means of knowledge to which the party wilfully shuts his fraud*"""'
eyes '

; and Lord Herschell, in London Joint Stock Bank v. Simmons,'
says :

" If there is anything to arouse suspicion, to lead to a doubt
whether the jicrson purporting to transfer them [ne<;otiablc instru-
menta] is justified in entering into the contemplated transaction,"
' the existence of such suspicion or doubt would be inconsistent with
good faith And if no inquiry were made, or if on inquiry the doubt
were not removed and the suspicion dissipated, I should have no
hesitation in holding that good faith was wanting in a person thus
acting." If, then, the circumstances are of such a character as to
create either a presumption of fraud or to suggest a right in any prior
party, they operate as notice to the transferee.

But it is not a good ground of defence against a bond fide holder for
value that he was informed that the note was made or the bill accepted
in consideration of an executory contract unless he was also informed
of its breach.'

In an American case' it was further held that the mere fact that the American
consideration for which a note is given is recited in it, although it may decision,

appear thereby that it was given for or in consideration of an executory
contract or promise on the part of the payee, will not destroy its

negotiability, unless it appears, through the recital, that it qualifies
the promi.se to pay, and renders it conditional or uncertain either as to
the time of payment or the sum to be paid ; but "

if, at the time of
the indorsement, the consideration has in fact failed, the recital might
be sufficient to put him (the holder) on inquiry, and in connection with
other facts amount to notice." "

The general proposition, that a person who takes an accommodation Tramferee of
bill after it has been dishonoured cannot be in a better situation than l>ill«"«r

the drawer as against the acceptor, is no longer law ; '" for negotiable
'*"'"'»'>'"•

' 4 A. » E. 870.
'170. B. 161. See per Field, J., in LortOon and County Banking Co. v. Oroome,

8 Q. B. D. 294. The preponderating rule in America is the name as the rule in Engliind
nevertheless G»ttv. CvbM is followedin some Courts, Daaiei. Nceotiable Instruments
(4th ed.), §775.

s Per Lord Herschell, London Joint Stock Bank v. Siminona, [1892] A. C. 219. 45
* 46 Vict. c. 61, s. 90 : "A thins is deemed done in good faith within the meaning
of this Act when it is in fact done honestly, whether it is done negligently or not."

* fi^a* of Bengal v. Madfod, 5 Moo. Ind. App. 1 ; Bank of Bcnjat v. Pagan, 7
Moo. r, C 0. 6 1

.

» May V. Chapman, 18 M. & W. 361. Daniel, Negotiable rnstnimnntB (4th ed.
8'^- « fl81>21A.C. 223.

' Daniel, Negotiable Instrumenta, S 790. Patten v. GUofon, 106 Mass. 439.
8 Siegei, Cooper ds Cn. v. Chicago, *c. Bank. 19 Am. St. R. 51.
9 L.c. 53. In con. ^ion with the Bubjeot of billw mftv bo noted what Parke, B.,

Bays in FogUr v. Pearson. 1 Cr. M. * R. 858, ag to a bill-broker. Ho " is not a character
known to the law with certain prescribed duties; but his employment is one which
depends entirely upon the course of dealing. It may differ in difltront parts of the
country, it may nave powers more or loss extensive in one place thun in another ; what
is the nature of ita powers and duties in any instance is a question of fjict, and is to be
determined by the usage and coume of doling in the particular plarc."

19 Tiiuun V. Francis, 1 Camp. IB, and £x parte Lambert, 13 Vea. 17'J. which maintain
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paper does not lose its negotiability by being dishonoured either for

r.cu-payment or non-acceptance ;
* but the indorsee or transferee frr

value of a bill of exchange after dishonour has " a right to recover

against the acceptor whether the bill was given for value or not, unless

there be an equity attached to the bill itself amounting to a discharge

of it." * And further :
'* the person who takes up a bill supra 'protest

for the honour of a particular party to the bill, succeeds to the title

of the person from whom, not for whom, he receives it, and has all

the title of such person to sue upon it, except that he discharges all

the parties to the bill subsequent to the one for whose honour he

takes it up, and that he cannot himself indorse it over." ^ The
absence of indorsement, however, does not preclude the transferee

from suing ; and if a transferee has given value for a bill, he is still

entitled to recover, even though the bill is an accommo<Ution bill,

iind has not been ind( '';ed to the transferee.' In the United

States it has further been decided that when a bill of exchange or

promissory note is proved to have been parted with for value, the

amount of the consideration is immaterial except as it bears on the

question of actual or constructive notice.*

The holder of an overdue bill of exchange or promissory note takes

it at his peril, and as to any equities attaching between those from

of exJhungp whom he takes it and the acceptor, stands in no better position than

they do ;
* for these instruments are usually current only during the

period before they become payable, so that negotiation of them after-

wards is out of the'ordinaryand usual course of dealing." Delay in giving

notice of dishonour is excused where the delay is caused by circum-

stances beyond the control of a party giving notice and not imputable

to his default, misconduct or negligence. When the cause of delay

ceases to operate the notice must be given with reasonable diligence*

The case of cheques is different.^ There the jury has to decide

whether the transfer was in such circumstances as should have

raised suspicion in the transferee, London and County Banking Co. v.

the proposition, must be taken to be ovemil»»d by a tttrinft of cimpb, beginning willi

Charlts V. Marsden, 1 Tiiunt. 224, down to In re European Bank, Ex parte Orientul

Commercial Bank. L. R. T, Ch. 358. 302. where Ex parte Sumn. L. R. (J Eq. 359, 3«0, is

referred to. See, however, note to Tinmn v. Francis, 10 R. R. (il7, and 45 & 4(i Viet.

c. fit, B, 3fi. The American rule miiy be found, Daniel, Nej^otifible InntrumentH (4lh

ed.),§7B6.
1 Thompaonw. Perrint^Xm U.S. {16 Otto) 589, 603: "It pushes by mere delivery

;

and the bolder never makes any title by or through anyaaaignmcnt, butclaimMmenly
oa bearer."

" Per MalinB, V,C., In re Overend, Ottrneg * Co., Ex park Swan, L. R. 6 Eq. .%".

where assent is also given to the proposition, that " a person who does take up a bill

for the honour of a particular person nupm profe^f, cannot himself indorse it over."

See Bills of Exchange Act, 1882 (45 A, 46 Vict. c. 61), s. 68.

3 Cp. Hood V. Stewart, 17 Rettie. 749. Sec 45 & 46 Vict. c. 61. s. 31: iiibs. (II.

" A bill is negotiated when it is transferred from one person to another in sucfa i

manner as to constitute the transferee the holder of the bill." Cp. Lewu v. Clay, fi"

L. .T. Q. B. 224. hs to "holder in due course"; aa to " holder in his own right"

iindersec.61: Nashv. DeFre.viUe.[imO]2Q.B.'12. In Herdinan v. Wheeler,[W>2]

1 K, B. 361, the delivery of a note to the payee is naid not to be negotiable within

wfc. 20 : but contra per Moulton. L.J„ Uof/d'a Bank v. Cooke, [1907] 1 K. a 7M, Si'".

4 King v. Awfw, 139 U. S. (32 Davis) 166.

fi Barough v. White, 2 C. & P. 8, and note citing Taylor v. Mather, 3 T. R. 83 n,

;

Brown v. Daiies, 3 T. R. 80 ; Bayloy. Bills of Exchange, 1 18 ; sec Alcock v.f Smith,

[1892] 1 Ch. 238 ; Embirxcos v. Anfio-Austrian Bank, [1905] 1 K. B. 677 ; Dani'-I.

Negotiable Instruments (4th ed.), § 782.
A Doivn V. Hailing, 4 B. & C. 330, 2 C. ft P. II, and sm per Lord Brougham, Bank

of Bengal v. Fatjnn, 7 Moo. P. C. C. 72, and London and County Bank v. Qroomc, S

0. B. P. 2««. 294. 8ee al»o Sj^Monii. V, ^r,„«nn. ] H A V 140.

7 4.1 ft 4ti Vi.l. c. in, ». .W. Thf B/wM/fc [1904] P. :n'j.

fl RiAhachUd v. Vorncy, B .& C. 3f*8.

cheque
differs.
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Groome illustrates this point. A lapse ot eiglit days occurred between
the drawing and presentment of a cheque; andthis Field, .1,, con-
sidered although not conclusive, a circumstance to be taken into
consideration by then, (the jury) in coming to a conclusion on that
question, t.c, whether the transfer should have raised suspicions

Bills of exchange are specially favoured by the law merchant when
in the hands of bond tide holders for value without notice ; ' so that in the
case of a hill or note lost or stolen and punhased from either finder or
thief by a horn fide purchaser, he may hold it against the true owner
even though ho took it negligently and in circumstances of suspicion.
Ihis IS in derogation ot what Bowen, L.J., terms " the broad principle
of law, that except in the case of a sale in market overt ' no person
can acquire a title to a personal chattel from a person who is not the
owner. There must bo actual or constructive notice of the defective
title-in r' sr words, ,„ak fidea—to defeat the purchaser's title. The
puri'hasei .. not bound to look beyond the instrument.' This rule was
first formulutod in the case of a lost bank-note," on the ground that the
exigencies of business and the consideration that bank-notes pa.ss
from hand to hand as coin so require. Later, the same principle was
applied to merchants' drafts,' and lastly bills and notes were held to
be comprehended by it.

*

At common law, if the holder of a bill lost it, no action by him
would he, for by the custom of merchants the acceptor was entitled to
the pos.se3Sion of the bill as his voucher for the payment." In equity
however, relief would be given and p.iyment ordered where an ofler was
made to give an indemnity under the direction of the Court '» Now
by the Bills of Exchange Act, 1882," provision is made for forbidding
the loss of such an instrument to be setup, " provided an indemnity
be given to the satisfaction of a court or judge against the claims of
any other person upon the instrument in question."

Presentment for payment of a bill or note can be made by the holder
or his agent, at a reasonable hour, on a business day, at the proper place
to the person designated by the bill or note as the payer or his agent,"

Ifa'rf snin ^^^.H-'^'i"-
*»»"'"»• '5 Vict. L. R. 480. BuUy. Bankoj Kat.'m,

t Vi, \}i
"^"'1 I""- See nUo 3 Kent. Comm. (12th ed.), 82, mm noli, ,' Loi^«JotrU Slack Baal: V.Simmo<u,[l%9ii\.C.im 221

«)noon

" In OmJ,«,„ V, Hamy 4 A. * E. 870, where the bill bore on it» f»re the mark.

sm" hi7rr',^'",L"T',,'''^;'K""5
>' °P'"i»" «" Pl'i-tiU conU not n^over, for he

(872) hadreceivedthebillwithadeath-wonndftpparentonit"
» Tht Cmt «l«ark,l Ovtrl, Tudor, L. C. on Mercantile Uw (3rd ed.l, 274, in thenote, to which, 275^307,thela«r a, to,aIe. in market overt is considered
« See Tho Larceny Act, 1861 (24 1 25 Vict. c. OB), . 75 and 100

. V?^"""" ' """'.». 4 A. i E. 870 ; King v. Slililom. 2 Camp. 5.a Miller V. Race, 1 Biirr. 452.
^ Grantv. Fnuffftaa, 3 Burr. 1518.
• Peacock V. BMe,, 2 Doug. 633. In Olyn v. Baker, II E««t. 609, the aecurilieiwere not then negotiable. See now 51 Geo. Ill c 64 > 4

etunues

• ffaiuinrJ v. RMrim.J B. * C. 90. Bayley. Bill, of Eichange (0th ed. ). 13(1.
1» II alm,l,!i V. Child, 1 Ves. .Sen. 341 : Story, Eq. .lur 5 S.i

„
",,*•''*'""'" ;;»'''^''i>.'»- Se^OiUettv. The Baikal li«i,la,ul.liTi,«„ L R« (af,lla^SloneQmr,y€o.v,Parker.h.R.3C.P.U Bema v. Hill. iC.mv 381

icccZrW i"L SpS" ?" °'-,? >i" °; "''""f ""iKht 'elcue the liability of theacceptor by parol
:
WhaUcy v. Trickcr, 1 Camp. 33 ; but by 45 * 46 Vict. e. 61 , s. 62.the bill mu.t now be dehrered up to the acceptor where the renunciation i> not inwriting, n ,th respect to bank-note., absolutely destroyed by accid.M, the banker

tow! /id« holder and of course would not be bound to pay the loser of them "
: Shaw

J ;'.'!",< /• " '^"''"» 'i"«'<>»« Co., 43 Ma... 1, 6: 3Kent,0omra. (12th
cd.). 115, r«mito(is.

yiiiii

1! A collcrfinff Client is liable if he ,!or^ n^t r.-.-- d'le dili.-ciicc f./fifir.rl- ^ T,-,l
:> SI. i W. 007,612; L,j,a,hly.BryaM. lOL .T. C. P. lodl"

"'"

Bills lost or
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provision.

When pre-
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if such a person can be found by the use of reasonable diligence. It

may also be made through the Post Office.* Presentment, if at a

banker's, should be within banking hours ; if not at a banker's, it

may be made at any time of the day when the person chargeable may
reasonably be expected to be found at his place of residence or business,

though it be six, seven, or eight in the evening.* When a bill or note

is presented by the holder or Ms agent at a reasonable hour on a business

day at the proper place, and when after the exercise of reasonable

diligence no person authorised to pay or refuse payment can be found

there, no further presentment to the drawee or acceptor or maker is

necessary.'

p«tBon^»I A personal demand is not in general necessary.* It, however, a hill

demand not ig drawn upon, or accepted, or a note made by two or more persons
in general ^^^ ^^^ ^^^ partners, and no place of payment 'S specified, presentmei r

ne<:e88ary.
^^^^^ ^^ made to alt of them.* In the event of the death of the person

chargeable, where no place of payment is specified on the bill, present-

ment must be made to his personal representative." If a bill or noto

is not duly presented, all the antecedent parties are discharged/

though the acceptor or maker continues liable.^ Neglect to present

has been held not to discharge a man who guarantees the due pay-

ment of a bill or note.' And a payment before a bill or noti'

becomes due does not extinguish it any more than if it were m^^rely

discounted.***

Rtibc'ttv. - In Robarts v.Tucker,^^ the Exchequer Chamber held the acceptance
TutkfT. J r of a bill of exchange payable at a banker's to be equivalent to an order

to the banker to pay the bill to any person who, according to the law

merchant, could give a valid discharge for it. Therefore a banker is

warranted in paying to any one who becomes the holder by a genuine

indorsement, and only to such ; and the responsibility for deciding

on the genuineness of indorsements is on the banker. This liability is

I 45 4 46 Vict. c. 61, b. 45, Bub-Bs. {3)-(8). As between drawer find holder the pn-

eentraent for payment must bo within a reasonable time, and the drawer is not di--

rharged unless some Iosb is occasioned to him by the delay: Heyuxmdv. Pickerivj.

L. R. 9 Q. B. 428. In Prideaux v. Criddle, L. R. 4 Q. B. 465. 4ti!. vrcMcntmcnt thronv'li

a post office was said to be a reasonable m(Kle of presentment. See per Erie, C..).,

Bailey v. Bndenkam, 16 C. B. N. S. 28b. 296. Presentment was held to be excused in

/« re Bfthell, 34 Ch. D. 661. Cp. Smith v. Bank of New South M'lUea, L. R. 4 P. <'..

per Mellisb, L. J., 207.
' Bylex, Bills of Exchange (16th ed.), 287. Par/.cr \. Gordon, 7 E^iPt 385; Barrh'j

T. Baitey. 2 Oimp. 527.
3 45 & 46 Viet. c. 61, s. 45, nub-s. (5).

« itfoiiAetM T. ffajrfow, 2 Eap. (N. P.) 509; BroKtiv. ,V'/>prfflo(, 5 Esp. (N. P.)2fM,

s 45 & 46 Vict. c. 61, b. 45. 8ub-8. (6). « Sec. 45, subs. (7). ' Se.r. 4."..

B Sec 52, Bub-B. ( 1 ). Oeneral and qualified accetitancca aredistinnuishcd, bcc. 10

(c). Rowev. yo«nff,2Bligh(H. L.), 391,467, 468. .Vo/% v. J/urre//«, 5 H. & N. 8i;t,

an to aeeertor.
» Carter v. White, 25 Ch. D. 666 ; Hitchcock v. Humfrey, 5 M. t G. 559 ; ^^a'h»

V. Mascall 13 M. ft W. 452. Ex parte Bishop, 15 Ch. P 400. guarantee given aocordiiii:

to cours- of business by London bill-brokers to their bankers is equivalent to indor-''-

ment.
10 Burhrid^t v. Manners, 3 Camp. 193, 195 ; Schol-yv. Pamabollom, 2 Camp. 48.">

n 16 Q. B. .560. Woods v. Thiedemann. I H. ft C. 478. 4lt5. The dlstini li^n

between Robarts v. Tucker and Bank of England v. Vagliano, f 18911 A. C. 107, is tl; u

in R^arts v. Tucker the aroeptor did not contribute to mislead the bankers, .and wln'ii

there is a bond fide payee, the acceptor remains liable to him. But where there i^ n

real payee, as ir. Vagliano'a case, and the drawer indorses the name of a preten'lrd

payee, there is no outstanding liability from which a cliflcharge is needed for tlie

acceptor's protection. Robarts v. Tucker, in the main, has now statutory sanrlion

bv virtue of the Bills of Exchanse Act, 1882 {45 ft 46 Vict. o. 61), b. 24 : thouph.^iii

i«" pointed out presently, the application of the dcriKiou xn clirqnrs in disallowtn i'v

the qame authority. Post, 1314.
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extremel;^ onaroun. Lord Herachol), indeed, goes so far as to say the
decision rested upon the assumption that it was possible tor a banker
to do that which would be, commercially speaking, absolutely im-
practicable-viz., to investigate the validity of all the indorsements

?°ii
"

J"",
™'>'P''ea with the direction of his customers and paid the

bill
; but, as is suggested in the judgment of Parke, BJ the banker

1?*^'
i.;,

P'«»»?»' ''™'<1 ' by requiring his customers " to domicile
their bills at their own offices and to honour them by giving a eheaue
upon the banker." FaUing this, they are liable if they pay on other
than a genuine indorsement." Lord Halsbury, C, in Bank of Emland v.
Vagliano,' was not prepared to assent to the proposition that it (i e
the decision 1:1 Rabarts v. Tucker) is a harsh decision,' A customer tells
bis bankertopay aparticnlar person; the banker payssome one else and
It would seem to follow as a perfectly just result that the banker should

^'ed upon to make good the amount he has so erroneously paid
"

The law as laid down in RobarU v. Tucker was shortly afterwards

".1. o-,t ^ !*?.'"','• *"'' ^^ «"«™t'on thus effected was continued
in the Bil s of Exchange Act, 1882 ;

• so that, when a bill payable to
order on demand is drawn on a banker, and the banker on whom it is
drawn pajs the bill in good faith and in the ordinary course of business
It IS not incumbent on the banker to show that the indorsements are
genuine

;
and he is protected if the indorsements are forged ;

' and also
as m C/ioriej v. BlackweU,' where an agent who has authority to receive
bills but not to indorse them, does indorse and so obtains payment ami
appropriates the p-oceeds

; for " the form of this indorsement, pur-
porting to be that of an agent, would have made it incumbent on him
[the banker] to ascertain, before he paid the cheque, that the agent had
authority to indorse." RobarU, v. Tucker remains law in cases not
within the terms of this enactment.

Notice of dishonour must be given by the holder of a bill to the Notic.ot
drawers and mdorsers, or to their authorised agent, to entitle the <li«lionour.
holder to a smt against them. This must be done with roasonable
diligence

;
and it seems now settled that each person successively into

whose hands a dishonoured bill passes is allowed one entire day to give
1 tantofEagla^ulr. f'ilo(iano,[IS91]A. C. 165. " le Q B 57!P

„l hlnlZ'^nH .""""S' .
.Mscniighten draw, the conclu.ion that thorcklion

(i20 ifv'™ ^ n'n ^"^'^ ." ^.- 3I«. 22 Am. St. R. 82' Tl,er„ it i,M
. .!iiifl .f 7.1" n"°"' ^'^'"'"y'f

the opinion of the Court : • Our .t«tut«

„n™f'.J. "^^^ '7°^
'r

"" '? '" ' "" opinion, deal with the fart, of the ca..aupon th. q»«.tion of negligence, ,t i. difficult to deduce from them any ab.it.ct tulo

r„ ITJ "^ . .

T"".' «<'.i»!;«l?n 1" in cime accord with what i» .aid by Lrd Bramwellndeh™ringhi.op,ii,on,n Fo^,a»o'. cu,e, 1 1 801 ] A. C. 143. The CA alluded to and

Ww','.'rr."'""i" '".'"""'.'^ " an appendix to vol.ii.. Street, Foundaliona of

4 rr«5n ^n"??;" ''l'"'"'
eompnri.on w' h the English Act i. made.

in the Suit nf A ,^ 1 ?frf'o'T'o?;'"" '"' «"""« J"''*™'"' i" 'he »«me cu,,in the Court of Appeal, 23 (J. B. D. 254, «i.a, a. supporting the view of the LordChanee|lor,Ix>rd Bramwell and Lord M«)n,ghten. [1891] a! C. 141 and I.5S rea,»KtiX
.,Jr ,"^"1 ?„°i;?-."^"'™'''"' '= * 3(i Vict. c. 44, . 11 ; Ovrdon i~('api,„i
«n(ff:,/./a/ipflfiani,[1903]A.C. 240,250.

,,
' '***2^;'''- .»;<";•««• Byee. 73 a cheque i, a bill. .Scettiurf;,,,..,,,/ /M,/™

' ",I «ni inclined to think that .cc. 8 fof 45 t 46 Vict. c. 01] diiide. bill, into

X't a'b'r '"'kI'"."".^"''''''''
'''"'' r-'i-M' to order. «,d bilk payable to bearer"

flufA'.s,ffi'i fttsr" """" *" "•*°''""''
"; ii'h Vsi-s*™"

VOt. U. 2o '
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Primd facie
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pay only to

the order of

notice. The rules applicable are set out with some particularity in the

Bills of Exchange Act, 1882.^

Aeceptanoe I* ^^7 ^^^^ ^^ noted that though an acceptance of a bill admits the

ftdmiti drawer's signature, it does not an a rule admit the genuineness of an
dnmr'i indorsement, even though the indorsement were on the bill before

This was held the law,' though with some reluctance.^

Since the Bills of Exchange Act, 1882, the point is concluded b}*

statute.*

Though the duty of the banker is, primd facie, only to pa^ to the

order of tne person named as payee on the bill '" under the limitation.o

marked out by the Bills of Exchange Act, ISSS," yet as between banker

and customer there may be circumstances that rebut this frrimd facie.

i«yee may bo case. This is pointed out by Lord Selborne in Bank of Englaiid v.

rebuttH. Vof/Uano* " Negligence on the customer's part," says he, " might be

one of those circumstances ; the fact that there was no real payee

might be another ; and I think that a representation made directly

to the banker upon a material point, untrue in fact (though believed

by the person who made it to be true), and on which the banker acted

by paying money which he would not otherwise have paid, ought also

to be an answer to that primd facie case. If the bank acted upon such

a representation in good faith, and according to the ordinary course of

business, and a loss has in consequence occurred which would not have

happened if the representation had been true, I think that is a loss which

the customer, and not th'' bank, ought to bear."

Bankernot When a banker receives bills to present for payment it is not
negligent in negligent of him to deliver the bills to the acceptor on receipt of a

ISuefor cheque for the amount of the bills. In a case in which the contention

bills of was raised, that the acceptance of a cheque in such circumstances was

negligence, the Court of King's Bench said emphatically : ' "We
dare not even grant a rule to show cause, as it would be putting the

whole trade of London in suspense, pending it." There is no ground

to impute negligence to the defendants.

Innocent The law as to the liabilities of innocent holders of forged instruments

holdcM of is treated in Price v. Neal.^

^"'P** te
^ ^^^ ^** indorsed to the defendant for valuable consideration,

p N ai
^^^ notice was left at plaintif[*s house on the day the bill became dui>.

nuv. t
.

Y\^Y^^y^ sent his servant to take it up. Another bili ^as then drawn

which the plaintiff accepted, and which was also indorsed to thi-

defendant for valuable consideration, left at his bankers, paid by order

of the plaintiff, and taken up. Both these bills were forged by one

Lee, who was, subsequently to payment, and before action brought,

hanged for forgery. Defendant was found to have acted innocently,

and h(ma fide without the least privity or suspicion of the forgeries,

1 45 & 46 Vict. c. HI, 8. 49, The aubjert is treated with considerable minuten<'<s

and with reference to the caspi, 3 Kent Conim. (13th ed.}, 104-11 1, cum notis.

3 Smith V. Cheater, 1 T. R. 064 ; Carvick v. Viekery, 2 Doug, 653 n. ; Cooper v.

Meyer, 10 B. &. C. 468. Daniel, Negotiable Instrumenta (4th ed.), §§ 632-640. Ihvh

down that (a) an acceptance admits : (I) the signature of the drawer
; (2) iund» uf

the drawer in drawee's hands ; (3) drawer's capacity to draw
; (4) payee's capmify

to indome ; (5) agent's handwriting and authority, where there in an agent, (b) \n
a<-ceptan<'e does not admit: (1) signature of payee; (2) agency to indorse; Ct)

genuineness of terms in the body of the bill.

3 Per Lord Selborne, Bank of England v. Vagliano, [1801] A. C. 126.

4 45&46Vict. c. 61,8. S4.

6 45 & 46 Vict. c. 61 ; and see Minbvrgh BaUaratQM Quartz Mine Co. v. 3ydn.it,

7 Times L. R. 606. " [18dt] A. a 123.

7 AmmUt. J7antey,6T.R, 12. b (1762], 3 Burr. 1354.

exchange.
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nnd to huve paid the whole value of the bills. On motion after verdict ()ni„i„„ „(
for the plttlntift. Lord .Mansfield ' said : In an action for money had '"'•'

and received, " the plaintiff cannot recover the money unless it is
"""'"•'I''-

against conscience in the defendant to retain it ; and great liberalitv is
always allowed in this sort of oclh.n.^ Hut it can never be fhuufiht
unconscientious in the ilefendant to retain this money when he has
once received it upon a bill of e.xchange indorsed to him for a fair and
valuable consideration, which he has bona fide paid without the least
pnvity or su.snicion of any forgery." " It is a misfortune which has
happened without the defendant's fault or neglect. If there was no
neglect in the iilaintifl, yet there is no reason to throw off the loss
from one innocent man upon another innocent man ; but in this case,
if there was any fault or negligence in any one, it certainly was in the
plaintiff and not in the defendant."

.1 ''"'Sv'^","?""',
^'''"- '"""8 '" *"*''' " "inifl'." may illustrate Kxpkin.J l,.v

this. Ihe defendant proved a plea of forgery to a ileclaration on a Lwd K. ny,,;.

bill of exchange
; and the Chief Justice ruled that it was a good answer '""'",'; '

"
for the plaintiff to show that the defendant had paid other bills of the

" ''

same party under siiuilar circumstances
;

" for though the defenilant
might not have accepted the bill, he had adopted the acceptance and
made himself thereby liable to the payment of it. " *

"
^''''''','* P™''»''ly "ot correct in its whole breadth of expression.
One who pays one bill which purports to bear his signature as acceptor

thereby makes evidence against himself that the person who wrote the
acceptance did so with his authority ; and, if the bill is given in a
course of business implying a continuance of such authority, it may bi-

conclusive authority ''
;
» but the doctrine cannot be carried further

than this. The jury may find, if there be evidence to leave to them,
that the defendant is precluded from setting up the forgery or want
of authority, yet apart from this a forged signature is

" wholly in-
operative."' Where money has been paid on the faith of a forged
signature a prejudice may exist on the part of a jury against finding
that it should be repaid ; but where the answer of a ratified forgery
IS made to a lawful demand of payment the difficulty in the defendant's
way, notwithstanding Lord Kenyon's opinion, would be practically
insuperable, since a forgery conno( be ratified.

Price \. Neal was considered "very distinguishable" in Jones v. p,i,,y.}i.„i
Ri/de,' where it was held that a person who discounts a forged Navy |li»titiaiji<ii..i

1 L.C. 1367.

' S«! Mm T. Martcrlan, 2 Burr., per Lord Miinsflcld. 1010. Wlion nlaintia'a
money has been wrongfully obtained by the defendant, the iiluiritiff may waive tlie
wrong, and elaim as money reecived to hi» use : Unintjly v. Trolt, 1 Cowp. 371, 37li
ii»*.« y Uoopir, 1 Cowp. 414. 4111, Money felc.nimisly ,tohn eonstilule» a debt
from the felon : Clu,:ne v. Bicijlit, 8 Jur. N. S. 102S ; m also money obtained under
» fraudulent contract, Simt v. Blay, 2 B. * Ad. 45(i ; llaiuuUym v. D. * c.'. JIacIvtr,
lllKlfiJ 1 KB. 103. 3 (ISOOl, 3 Esp. (N. P.) (10.

,
.„' ='? f*"«*

' BiKltamn, 4 Esp (N. P.) 226, where defendant .lecredited a foiged
bill, and thereby induced plaintiff to take it ; also Matkrr v. Lord Maidstone, 18 C B
273: 1 U. B. ^f. S. 273 ; Ih Fcriel V. Bant of A iiurira, 2i U. Ana. 3\0.

6 Per WiUes. J., MorrU v. JidMll, L. R. 5 C. P. 51.
« 45 * 46 Viet. e. 01, >. 24. Tlie proviso lo wliieh is " nothing inthis section shall

iOIcct tho ratiheation of an unauthorised signature not amounting to a forgery."

. c' •^'iJ'''""''
""*' '"'-

''I'- "'""V"!' V. Bartlcll, 2 E. A B. 840 1 (J«r«fj v. ll'oi»er,if™.

t",
" i?3j

8e«al80 W»//t"»wo» v. ,/oArtflfona, 3 B. & C. 428, money mid in disehargo
of a forged bdl

; Burett/ield v. Muorf, 3 E. & B. 683 ; money given for a bill of exchange
avoided bv a raatepin! alteration ; Yaunrj v. CU,:, 3 Bing. N. C. 724 ; mouey given for
bonds sold as valid, but proved worthless ; Turner v. Slants, 1 Dow. & l. 122; and
It oodland v, F<:ttr, 7 E. & B. 519 : money giveil for a worthless note or cheiiue.

in Jnnis
V. Hi/i,:
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bill f(ir another who passed it to him without knowledge o( the forgerj;',

niay recover back wnat he has paid as money had and received to his

use upon failure of the consideration. *' If a person gives a forged

bank-note there is nothing for the money; it is no p8;?ment."* A
clear distinction between Jonea v. Ryde and Price v. Neal is, that in the

former case the parties did not pay money upon contracts supposed to

be their own and which they were bound to know, but they received in

discharge of another's contract something which purported to be of

value yet was worth nothing.*

Bruce v. Bruce ' is the case of the forgery of a victualling bill, which

the victualling office nn whom it was drawn had paid before the forgery

was discovered ; the decision is on the lines of Jones v. Ryde : the

victualling office was a public body, and not so likely to know the

signature of their officers as a merchant is to know his own signature

or the signatures ni those authorised by him, and the payment was

without consideration.*

The majority of the Common Pleas {Chambre, J., dissenting) in

Smith . Mercer,^ held that an intelligible rule was furnished by Price

V. Neal, where Jenys v. Fawler • had been cited for the proposition that

" liroot of tcrgery shall not be ailniitted on behalf of tne acceptor of a

bill because it would hurt the negotiation of paper credit." ' In Smith

v. Mercer * bankers paid a bill presented to them, which proved a

forgery, and which was repudiated by their customer on whose account

it purported to be paid. They then sued thedefen nts in assumpsit

for money had and received ; in which action they failed on the ^i 'I

that by the acts of the plaintiffs, the defendants were put in a wor;-,

position, and that a banker's duty to know the handwriting of hi.s

customer is even a more stringent duty than that of an acceptor to

know the drawer's handwriting. These cases are canvassed in Wilkin-

son V. Johnston,^ and in Cocks v. Maaterman*

In \\ ilkinson v. Johnston * the general rule that money paid under u

mistake of fact may be recovered back as being paid without con-

sidiiration was held to be clear. To this rule Price v. Neal and Smith

V. Mercer were exceptions. In the present case the plaintiffs dis-

covered the mistake on the morning of the day on which they made the

payment, and forthwith gave notice of it to the defendants in time for

them to give notice of dishonour to the prior parties, and this was done.

Thus the remedies of all the parties were left entire and no one wa-i

discharged by laches.

In Cocks V. Masterman the rule is stated, " that the holder of a

bill is entitled to know, on the day when it becomes due, whether it ia

an honoured or dishonoured bill, and that, if he receive the money

and is suffered to retain it during the whole of that day, the parties

who paid it cannot recover it back." ""

This rule was followed in London and River Plate Bank v. Bank

1 Per Heatb, J.,5TauDt. 494.
a Cp. iMtntrl v. Hmth, 15 M. A W. 486 ; lawea v. Purxer, 6 E. A B. 1)30.

3 Ti Taunt. 4»5 w.

4 Fiiilurc of consideration must be complete in order to entitle pliiintiff to reci.rcr

the money paid : Hunt v. Silk, 5 East, 44» ; Blackburn v. Smith, 2 Ex. 783. Whcr.'

the considrration is Bcverable a proportionate part may bereeovered : Hirst v. Toi'<"i'.

1!) h. J. Ch. 441 ; />r-mH.T T. fc^w^y, S O. B, (UO,

5 (l8i6),0Taunt. 76. See 3 Kent, Coram. 86. « 2Str.fi40.

7 1 \Vm. BI. 390, 391. s 3 B. & C. 428.

n 9 B. A 0. 902. Uedi* Bank v. Waiker, 11 Q. B. D. 84. 89.

n Per Biiyley, J.,/.e. 908.
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of LivtrpooV But in Imperial Bank of Canada v. Bank nf
Hamilton " the Privy Council restricted it " to negotiable iuRtrunientH
yn the dishonour of which notice hu to bo given to some one, namely,
ome drawer or indorser, who would be dierharfted from liabilitv

unlesa such notice were given in proper time." the rulo fiiws not
extend to cases *' where notice of the mistake is given in rousonablo
time, and no loss has been occasioned bv their delay in giving it." In
this case the drawer and forger of the cheque, the subjert of the ttction,

was not entitled to notice of its dishonour by non-payment.^
The American rule is stated in Cooke v. United SttUen* whore a Imnk

was paid in notes purporting to be their own. The Court, ailopting * the
language of Parker, J., in Gloucester Bank v. Salem Bank,' held that
" the party receiving such notes must examine them as soon as he has
opportunity, and return them immediately ; if he does not, ho is

negligent ; and negligence will defeat his right of action." " It is

undoubtedly also true, as a general rule of commercial law, that where
one accepts forged paper purporting to be his own, and pay« it to a
holder for value, he cannot recall the payment. The operative fact
in this rule is the acceptance, or more properly perhaps the adoption,
of the paper as genuine by its apparent maker. Often the bare receipt
of the paper accompanied by payment is equivalent to an adoption
within the meaning of the rule ; because as every man is presumed to
know his own signature and ought to detect its forgery by simple
inspection, the examination which he can givev.'hen the demand upon
him is made is all that the law considers nece.ssary for his protefition.

He must repudiate as soon as he ought to nave discovered the forgery,

otherwise he will be regarded as accepting the paper. Unnecessary
delay under such circumstances is unreasonable ; and unreasonable
dela;^ is negligence, which throvra the burden of the loss upon him
who is guilty of it, rather than upon one who is not.'*

The point has been elaborately discussed, whether the acceptor,
who is estopped from denying the signature of the drawer, is not also

estopped from denying the drawer's signature as indorser. On the one
hand, dicta have been cited of Lord Tenterden in Cooper v Mcfffr ;

' of

Wightman, J., in Aahpitel v. Bnjan ,-* and of Patteson, J., in Tticker

V. Robarts.* On the other hand, it has been well pointed out that the
meaning of the acceptor's vouching for the drawer is not " for the name
being written by the drawer's own hand, but for the drawing boing,

so far as he is concerned, valid and indisputable."" The acceptor
would therefore be at liberty to rebut a presumption that the indorsing
was in the ss ^e handwriting.'^

» [1896]IQ.B.7. a [I1W3] A. C. 4»,fl8.
3 45 & 4ti Vict. c. (il. s. 50, aub.s. (2) (c).

* 91 U. S, ( 1 Otto) 381). While noticing this rase it may bo worth wliile to notice
another point treated by Fuller, J. " Lachea," he says at 398, " is not jmjiutable to
the government in its cnaracter as sovereign by those subject to its dnminiun. Still

a government may suffer lose throuEh the ncKligcnce of its officiTM. If it comes down
from its positiun gf sovereignty, anil enters the domain of commerce, it nubmits itself

to the same laws that govern individuals there. Thus if it becomes the holder of a
bill of exchange, it must use the same diligence to charge the dniwcrs and imlorsern
that is required of individuals ; and if it fails in this, its claim uixm the parties is

lost." 6 91 U. S. (1 Otto) 396, 397. 8 1" Mass. 33,-4.'>.

' 10 B. A C. 468. 471. 8 3 B. i S. 474, 48fl.

18 L. J. y. B. 169. 173.
10 Per Patterson, J.A., Ryan v. Bank of Montreal, 14 Ont. Aj.p. r».'ril.

11 Merchants' Bank v. Lucait, If> Ont. App. .'i73. afld. 18 ('an. S. i'.. R. 704. Patter-
son. J.A.'s, judgment in Hyau v. Bank o/ Stt,i,lr>'u( , 14 Oal. App. .'i:i3, nt 54<i 561, i«

a compendium of tbe law oa this question.

but renlrirtH
ill Imprrint
Hanknf
fnnada v,

H'tnii of

lliimillnn.

IiKlum-htnf
Fuller, C.J.
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not estopped
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In England th« law is now Mttind in harmony with the view of th»

Canadian Courta, as stated above, by the Bills of Exchange Act, 18H2,

sec. 24.*

In America ' " the genera) rule undoulitedly is, that the drawee

by accepting admits the handwriting of the drawer ; but not of the

indorsors. And the holder is bound to know that the previous indorse-

ments, including that of the payee, are in the handwriting of the parties)

whose names appear upon the bill, or wore duly authorised by them.

And if it should appear that one of them is forgcil. he cannot recover

against the acceptor, although the forged name was on the bill at

the time of the acceptance. And if he has received the money from

the acceptor, and the forgery is afterwards discovered, he will be com-

ijelted to repay it. The reason of the rule is obvious. A forgerl

ttidoniement cannot transfer any interest in the bill, .md the holder

therefore has no right to demantl the money. If the bill is dishonoured

by the drawee, the drawer is not responsible. And if the drawee pays

it to a ])enion not authorised to receive the money, he cannot claim

credit for it in his account with the drawer." . . .
' We take the rule '

to be this. Whenever the drawer is liable to the holder, the acceptor

is entitled to a credit if he pay the money ; and he is bound to pay

upon his acceptance, when the payment will entitle him to a credit in

his account with the drawer."

There is another class of rases where bills of exchange have been

drawn in conjunction with bills of lading, and the bills of lading having

proved to be forged, the acceptor of the bills of exchange has disputed

his liability on them against an indorsee.

In a case of this kind which went to the Exchequer (.'hambcr,

Tindal, C.J., said :
* "If the bill had been accepted without any value

at all being given by the bank to the defendants," " the defendants

would still be liable as acceptors to the bank, who are indorsees for

value, unless, not only such want of consideration existed between

the drawer and acceptors, but unless the indorsees had notice or know-

ledge thereof. For the acceptance binds the defendants conclusively,

as between them and every bond fide indorsee for value."

The American cases follow in the same course. In Hoffman v.

Hank of Milwaukee,^ a consignor who had been in the habit of drawing;

bills of exchange on his consignee with bills of lading attached, drew

in ordinary course ; but the bills of lading were forged. The bills wcrr

discounted in the ordinary way by a bank ignorant of the fraud ; tht^

cim^ignce also ignorant of it paid the draft, and was held to have no

recc se against the bank. ' Money," said Cliilord, J.,' " paid under

a mistake of facts, it is said, may be recovered back as having been paid

without consideration, but the decisive answer to that suggestion, a-^

applied to the case before the Court, is, that money paid, as in this

case, by the acceptor of a bill of exchange to the payee of the same
or to a subsequent indorsee, in discharge of his legal obligation as such,

is not a payment by mistake nor without consideration, unless it In-

shown that the instrument was fraudulent in its inception, or that tli>'

consideration was illegal, or that the facts and circumstances whicli

1 45&46Vict. c. flt. S^G Garland v.Jnromb.L. U. 8 Es, 21fi.

3 i'vr Tttucy, C.J., Uutl«Ht<in v. I1ch«Imw, tl lluw. \\J. N.) 177, l«a.

t L.e. 184.
* Ro'nnxon v. Rrynotdn. 2 Q. B. 211 ; Thiedewann v. Ooidifhmidl. I Dc G. 1'.

A- T. 4 : Lrnlhrr v. Simpmn. L. R. 1 1 Eq. 308,

I2\V.ill.(U. S.U«1. -i L.f. imt.
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imp«4oh the traniaetion, u hctwmn the wceptiir •ml the drawer,
were known to the |>«yM or euliMqudnt indorMw Ht the time he heotme
the holder of the in»tniment." " It in not pretended th»t the defend-
nta had »ny knowledge or intimation that the billi o( lading were not
genuine, nor i» it pretendrd that they made any reprenentation upon
the «ubje<^t to induce the plaintilb to contract any «uch liability. Tliny
received the hilU ol exchange in the uaual coume of their bunineu aaa
bank ol discount, and paid the full amount of the net proceeils of the
same to the drawers, and it is not oven suggesled that any art of the
defendants, except the indorsement of the bills of exchange in the usual
course of their business, o|>erated to the prejudice of tiw plaintifln, or
prevented them from making an earlier discovery of the true character
of the transaction." " Beyond doubt the bills of loding gave some Bill, nl l.i.liiii(

credit to the hills of exchange beyond what was created by the iwcuniiiry
"nly™"«i"™l

standing of the parties to the same, but it is clear that they are not a S'lf
part of those instruments, nor are they referred to either in tho body oi.li.ngo.

of the bills or in the acceptance, and thev cannot be regarded in any
more favourable light for tho plaintiffs'than as colktoral security
accompanying the bills of exchange. Sent forward, as the bills of
lading were, with the bills of exchange, it is beyond question that the
property in the same passed to the acceptors when they paid the several
•mounts therein specified." " Proof, therefore, that the bills ol lading
were forgeries could not o[ierato to discharge the liability of tho plain-
tiffs, as acceptors, to pay the amounts tn the payees or their indorsees,
as the payees were innocent holders, having paid value for the same
in the usual course of business. Different rules ap]ily between the I'niulolilio

immediate parties to a bill of exchange—as between tho drav er and *'"*' ?'"

tho acceptor, or between the payee and tho drawer—as tho only
I,',',ly'boii!'vo.i

consideration as between those parties is that which moves from the iiotweomii.,

plaintifl to the defendant ; and the rule is, if that consideration fails in>n>o<i;«io

proof of that fact is a good defence to tho action. But the rule is E'o7
'"

otherwise between the remote parties to the bill, as, for example, oiohsnui..

between the payee and the acceptor, or between tho indorsee and the Rul" oil"r.

acceptor, as two distinct considerations ccine in question in ever^' such "'••'"X'ooii

case where tho payee or indorsee became tho holder of tho bill before m7«^
it was overdue, and without any knowledge of tho facts and circum-
stances which impeach tho title as between tho immediate parties to
the instrument. Those two considerations are as follows : First, that
which tho defendant received for his liabiHty ; and secondly, that
which the plaintiff gave for his title. And the rule is well sottluJ that
tho action between tho remote parties to tho bill will not be defeau„J
unless there be an absence or failure of both these considerations."

It is clear, both on principle and authority, that there can be no -Voretilloa.

ratification of a forged instrument, for an essential element of ratifica- 1'"'°!'

tion is wanting, viz., that the act ratified is ono assumed or pretended iZl^mM
to have been done for or under tho authority of tho party sought to be
charged. }filUama v. Baykij,' implies this. The actual point ia

decided ill Brook v. ^'ook.^

1 See nlao Ooeti '•. Bant oj Kanaaa Cilg, 119 U. S. (12 Davis) .Wi. .\8 to how
ncKOtiable instrum"tif„ niny h,. ftffp,.tetl by fraud, see note to litdtll v. lt,rri«g, 1 1 Am.
St. h. 307, 3011-32(1. \Vliat IH ,Mrflo«»ne«» in (iijminK. An t mopalod fraud and tho
Statuto of LimitationH, i'ibbt V. Guild, 8 (^. B. I>. 2iW ; <> Q. B. I). .^B ; Itillemnnn v
hrlfrmann. [ISfi.l] 2 Ch. 4;«. Sb. Uniird KMr, t. SpaUmj. 2 Ma.on (U. .S.). 47s',
a raso whori- miilihition of an tnMlrnnicnt was .M'.aNJoned by fr.md.

» I* B. I H- U Smi, >
I.. H. II Es, 8!l ; Manin, B^dinKeiited.
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In MrKfHtU V. Britiih Linm Co.* HUokkurn, J., spaaki of a

forgery m rxMnibly kn Kt done by « p«non m profewing to b« agnnt.

ind in ucn com the mhjact of ratiflcttion. Hurh profvmion, if

not ahuolutflly irn|>ouible to \m mule, can very rarely be made in

the cane of forgery, where the nrofeMJnn ia not that the lignature ia

an authnriiied aigimture, but that it ia the very aignatiire of him
whoae name in uned.

The law of Kngland it fixed in the lenie of the majority of the ( ourt

in Brook v. Hook, by the KilU of Kxnhange Act, |NM2.' Yet thuugh

a forgery may not be ratified, a iwnon who haa iHii<l on a fitrgwl

aignuture niii\, aa we have aeen, 1m eitopiwd by fiis cunduct from

recovering.' the money he haa paid.'

Chkqukh.*

A chpcjue is defiriRd in the Bill* of Exthangu At^t, IHM2,' as " a bilt

of oxchangf^ drawn on a hanker, payable on demand." * A cheiiuc han

been described at the inatrument by which, cuHtimmrilv, a duiKMitor

neekit tt withdraw his (umls or any part thereof from the l)ank. It In a

draft or order on the banker requinng him to pay a sum named oithiT

to bearer, or to a nameil person, nr to the order of the payee.' It it

(iluarly nut an aiMignmont of money in the hands uf a banker ; it is a

bill of exchange payabl" at a banker's.'

1 Al>p. Cm. luo.
1 43 « 4lt Virt. c. (II, . 24. In Amorica " the wpi)(ht of Bi;..t Tit^ i llo otlicr

w»." Hm Mr. HolmrM'H note, K»tllic*tioo, 2 Kent, Coinm. (12th cd), lUtt. VnioK
hanky. MidMfhm^.MConn.y&. ^ 4A* 4tlViit. p. rtl.ti. 24.

« 45 A 4U Vict. o. ttl, M. 73 H2 ; M'Ltan r. Clj/dtsdale BankiHH t',,., 1) A|>p. Ch-.

WI; SatioifU Hank v. Silkf. (IHUI) I Q. B. 433. ticc. 3a of th« Ntmnii Art, IHIH

(M * M Vlrt. V. 3a), ctidblM thw jirnnin to whom " 4ny bill of eichinge [mydtilti on

ilpniAtid " i' preM-nteU for jMyinent iinBtunippd to " urns thereto an HdhrHivn ntHniii

or oiip pcitny, tmd tu i-huccI the a«mfl." lIolAtMv. Vulkii', ^'X'wny* L R. 2112, <li-<'idi-x

thiituninteVmeiliitn ho|i|i-r in nut HtithnriHed tnilothix. Nee. 17of4fiA47 Vict, c .V>,

extendi! Ri-cN. 7tl-82 of the Billa of Eichnnge Art, 1H82, " to nny drH'iiment innued by h

etiNtomer of tiny bunkrr. and intended to enable any penon or body <'or|M)rnl« to

obtain puyment from iuch bAnki-r of the Huin r tionea in auih doctimenl, nnd hIihII

MO ettend In like in«nner u if the Biiid dorument were a cheriue." Her. 17 only n|>plifK

to driftH iMurd by « cuatomer of % bank, not to driiftit iaaued by k bank li

puatomcr: CapiUU and Cottntim Bank v. Oordon,[lWi3l A. 0., jter Lord Lindley, 2.'Stl.

Curliet v. London Ciiy and Midland Banii. 23 Tmrtn, L. R. 51)4. hoIdH that )wy
mcnt of a ohefinp mnj be rountermanded by telegram. Tho aoundneni* of

A. T. Lkwrenoe, J.'m, n]iinion that if the hank omit to |iH)k at the telcKram tlu'v

t-arniie liability can only be plauaible to a lawyer, and (irobably to but very few of

them. J)arlin(t. tl., held thai the countermand wat coiiinmniciited to the biink when
the meunit nfTorded by the bank to notify it were uaed; and that Iho wantof knowledur

by the bank wan attributable to the manaftemcnt failinft to ime the mcana provided.

a 45 A 46 Vict. c. fll, a. 73. The relation* of banker and cuatonicr in rcapwt of

che((uea arc HummariHe<l, ('halmerM, Billa of Exchiiofie, note to n. 7-'>-

« An order on bankcra to pay money waa held not a cheijue becaune the payment

waa made conditional on aiKnature of a receipt appended, in Bavins v. London nnif

aouth-iy'riUrn ISnnk,iimO]l g. B. 270. Hee note at 272.

7 Morae, Bank« and Banking (3rd ed.). § 303. See the exhauative notea by Mr.

Holmes on Chetjiien. 3 Kent, Comm. ( I2th ed.), 88. and on Niitiee, 3 Kent, (?omm. ( 12t li

cd.), 105.

1 HopkinMon v. For»Ur, U R. 10 Ki|. 74. In rr neaumont, [10021 I Ch. 880. In

First XfUiun(d Jionk v. Whitman, 04 U. S. (4 Otto) 34.^. it waa arKued that the payee nf

H che<)uo, whoae indoraement had been forgod or made without authority, and whiili

(.-boque had been paid by the bank u]K)n which it waa drawn, could maintain a anil

flffjiinut the bank to recover the amount of the cheque. The opinion of the Court wiis

adverae to thia contention. " We think it i Imr," aaid Hunt, ,1., ut :i44. " both upon

principle nnd authority, that the payee of a olieqne unaccepted cannot maintain an

action U|M»n it anainat the hank on which it in drawn. The careful and well-reoaomil

opiuioQ of Mr. Juntite Uavia in delivering the judgment of the Court iu Hunk of ll.'
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1

A bsnltara chw)iu, Mjn P«rk., B..' "U » iwculiu «« <i( HyP.tk, hliMtninMnt, in nunjr rw|wcU raMmhlinK > bill of itxrhinno. hut in winm
tntinly iliSurent. A chw|u« dora not iw|uire ii'iTiitanin ; in elm
ordinary rnurM it ia iMV«r acreplad ; it ii not intanded dir lirniUtion
It i» giv«n (or iinnuHliat* payment ; it i> not entitled to day. o( trai

«

and thoudh it ia atrictly a|Makini( an onler u|>on a ilolitor liv a in-ditor
to nay to a third iienun the whole or part ot a debt, vet in tlie oniinarv
undentandinit of peraona it ia not lo conaidered. It in niiir» likn aii
appropriation o( what ia treated aa ready money in the hjinjx of Ow
banker and in givinn the order to appropriate toam.diliir. thn |»Ti.on
Hiving the che<|Ue muat be tonaidereil aa the iirraon prinmrilv liiilili' to
pay. who ordera hii debt to be paiil at a particular phiio. and ux In'liix
much in the lame poeition aa the maker of a promi.«orv notf, or tli,i

acceptor of a bill o( exchange, payable at a particular placi., and not
elaewhere. who haa no right to iiiaiit on imme<li»tn prmenlTiiunt at thiit
riace. There m a very gcHwl note on thin Mubjo.t lo the rai.e of SrrU v.
yiMlim aa tothediflorence between chorjues ami liilh of exihaligo."

j
hequea and billa are <li»tinguiabable in the con«e.|uenco« attaching i)i,ii„, ii„„

to delay or neglect in preaenting them for payment. In the ca«u of a imh' 'n

bill of exchange, negligence in prenenting or in giving notice ubsohitclv -''i'"""-''

riiichargei the drawer. In the ca«« of a cheque the ilrawi.r i« the l„r,«,m,.ni" ' "^ ' . . ,i||.^
.

_ _^_
ijih

'".".'!!."f.l:''^
1""^: negligence in not ma'ki'ng'liuo' presentment or'not 'rXi, t„,.iy.

I>nnoi|«.i debtor, and the cheque purporta to lie drawn upon a fund "' I'ln- "I
rtepoaited to meet it. In the absence, then, of any loM or i„|u,,. '?''"'»«• "i"'

>iiat>inA.I t... -.... - i; ;^ _ . . I • ,
•' ' ^ cIl^qUPN

giving notice of diahonour, the drawer of a cheque is not diachargcil

;

and, if ho han eunr.iinnd lus« or injury, ho ia then only di»ch,irgcd to the
extent of auch luaa or injury.*

A cheque may be marked, that i«, certified by the banker that thern ch.-qii..

are (unda auHicient and available to meet it.' The eBwt of this n that •"i""l.

a collateral representation ia made by the bankers that the choquc if
presented vrithout delay and in due course will he honoured by them
to the amount certified or marked. But prinui lacie no contract is

'^""ii'i*"''"'
*""' """ P*'''" '° ''"''' "" money at his disposal.*

When a cheque ia presented at the banker's upon whom it is drawn, cIhciu.. wh.n
It IS pntnd lacie presented for payment;* but if the holder accepts .lomo- P">«nir,l i,

thing fiom the banker in lieu of payment, he may discharge the ilrawer ; I'""'""'' ''"

as where the payee took a cheque to the bank on which it was drawn
'"''""""•

on the afternoon of the day on which ho received it from this drawer,
and having got it marked " good," did not demand payment but took
«.»»«.> V. MM„rd (1(1 W.ll. II'. S.l I5J). l.-uv,.. liltl, lo .d.l iiih.ii the. .ul.lcl l.y .,„
c.t illiii.lr»li..ii or «iilhorilv." " It i. not lo l.^ doulitol. liowcvor, lli«l 11 i. wilhiii Ihi.
I«)wcr ol tho bunk lo tindir llirll liable to tho liolJiT .nd piiyw c.( the ihi-ciiii-. Thi.

.i.'"J''i ' " '""""' »"'''P'»n«" writttn upon thu rhcqor. in whi.h i««c it >lHn<l> to
thp holder in tho poNition of a drnwpr nnd ncreptor of n bill of rschnnsr." "

It in^v
KtNT-ompliHh the same reault by writing ujion it the word ' good.' or any similar worja
whirh indieate a atatement by it that the drawer haa funda in a bank applii able to thepaymrnt ol thecheiiue. and that it will .o apply thein."

I hamfhurn MvUitk V. Radaki/iaen, Moo. P. 0. C. (19. a 2 M<hj & Rob 404
3 «o*i»ao» y. Hawktl,^, » Q. B. 52 ; /» re B,IM!. 34 Ch. I). /Wl.
< '.o*ii V. JVea-loaarf/oad «ov,aj. Bnni, [18UU] A. f. 2SI ; J,„pi,M Hank ,.,

tanaJtlY. Hank olllanillim. lims] A. V„ it).

,„ 1.
",","''* *• ''"''"'- ° " * "• f" ''"''"' "^ •'• '" :

f-VafK'!. V. «,,/„,(,,, h. K.
nif.x. JJ7. Jol. Ante. 1310 n. 8. There ia a repreaentalion.thonKbnoeonaideration
10 make a eontraet, unleaa one is conatitnted by aurrcndering the rbeqiio an<l leaving
'1-.= ^'^-^y » Ibr h.inda nf the b.-.nt.-r ; iteiiUie laiyee lK.ioinea a eiiainmer.

« A ehetiue ahonld b* preaented for payment not later than the day following that
on whjeh the holder receiyea it, whether tho preaentnont ia ma.le by hihiaelf or through
lii» h,uikera. elpre.aly or by implieation. Thia lime, however, may ho extended ;

.l/rwaier V. BurthfrM, 7 M. * (i. lutll
i
OUrin v. Sm,(h, I Hlac k (f.'.*!.), IHI
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it away with him. On the evening of the same day the banker sus-

pended payment, and the following day on presentation the cheque

was refused.^ The ground of this is well put in a New York case :

^

*' The theory of the law is that where a cheque is certified to bo good

by a bank, the amount thereof is then charged to the account of the

drawer in the bank certificate account." ** The money is due, and

payable when the cheque is certified. The bank virtually says :

' That cheque is good ; we have the money of the drawer here ready

to pay it. We will pay it now, if you will receive it.' The holder

says :
* No, I will not take the money

;
you may certify the cheque

and retain the money for me till this cheque is presented.' " ^

Where a cheque is circulated, a distinction is drawn between the

time of presentment necessary as against the original drawer in the

event of the banker's insolvency, and the time necessary to charge tht-

person from whom the cheque is ultimately received. The circulation

should not increase the liability of the flrawer ; so that to charge him

in the event of the banker's failure, the cheque should be presented

within the period within which the payee or first holder must have pre-

sented it. As against the party transferring the cheque to the holder, it

must be forwarded for presentation on the day next after the transfer.*

Tliough, as between holder and indorser, a cheque must be presented

with reasonable diligence, or else the holder will lose his right of resort

against the indorser as between the holder and drawer, a demand at

any time before action brought will be suiHrient ;
' but if it appear that

the default of the holder has caused injury to tlie drawer, as through

the failure of the drawee or otherwise, the drawer is discharged to thn

extent of such damage; that is to say, to the extent to which such

drawer or person is a creditor of such banker to a larger amount than

ho wouhl have been had such cheque been paid.*

A banker cashing a cheque for a customer does not hy doing so

necessarily assume the risk of there being funds to meet it
;

' the banker

may only look to his own customer ; or, to state the proposition more

broadly, if a person obtains in good faith change f()r a cheque which

turns out worthless, the loss must fall on him on the ground of mistake

of fact ; he warrants his transferor that there are funds against the

cheque."

The holder of a cheque may happen to hand it for collection to thi'

banker on whom it is drawn.
I Jtotfd V. Nnimith, 17 Out. R. 40.

3 Fi'rM NatioTwl Bnak oj Jeraty City v. Leach, 52 N. Y. 350, 361. 353. Ab lo tb.

liability of u bankfr who certifiefi a cheque, and the Hignificntion and effwt of rertifyinj;.

K»pyv. Hank of Cincinnati, 18 Wall. {U. S.) fi04. See further. Daniel, Negotiable In

atrumonta (4th cd.), § IfiOl ; by certifying a rhequo (1) tho bunker becomes the only

debtor ; (2) tho holder by taking the eertifieate discharges the drawer ; (3) tho cheqni^

circulate!* n* the reprcBcntative of no much cash in tho banker's hands. See bIhh

Merehanlt' Bank v. State Hank. 10 Wall. (U. S.) G04, «47 j Metropolitan National

Bank v. Jonen, 31 .\m. St. R. 403.

3 As to the pra<'tice of marking cheques received after four '

" liwk. Bob.wn v.

i/(nn.H, 2 Taunt. 388. * Byles, Bills of ExchaUR (lUthed.). 23.

1 Hirkfard v. Ridge, i Gimp. 5.17 ; 3 Kent, Comm. 88.

Q 45 & 40 Vict. r. 01, s. 74, by the operation of which cheques are ir. ;intinlly

rxeepted from si-c 45. London find County Banking Co. v. C.rm,m,; 8 Q. B. D. 288, 21»:i

.

3Kijnt.Comm. I04u. (c).

7 Waidlnnd v. Fear. 7 E. & B. 519 ; Prince v. Oriental Bank Corporntion, 3 App,

Cm: 32ii : Capital and Counties Bank v. Cordon. (H»031 A. C. per Lonl Maenaghtni,

245. As between bankers, «ee Parr'n Bank v. Ashby, 14 Tinies L. R. 563.

-^
l.-> & H; V;-t. e. 0!. =. W, P..I.-K. (3). Timmin* v. fltfefttn-t, IR Q. B. 722. Whir-

a banker paid a customer's <-heque to bearer in ignorance of the fact thai at the tinn'

he had no aswts of the customer, he was. held not enlitlcil In reiover the ni"i"'y ha. K ;

Chambers v. MiUer, 13C. B. N. S. 125.
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The banker thereupon stanH, in the same position as any other s„,rf,agent, and is only bound to .,; . „ o lil'isence in getting the cheque paid ff.ir„„.
If, however, he receiveit as •.drawer-.,.-,...,, .'henthe personpresenting
t, on asking whether it we ... to !;, paid ,,r n„ . would have a right to an
mraedlateansw-er.' Iftt lu' .ier mereiy ,.,ksfor tho.-heque to be put
to his aajount, the interenc , .

, I ',at 1 he ch< .|uo is paid in to the holdir-a
agent subject to its being honoured o.- ....t in the course of the day »

When the bankers of the holder and the drawer are different, the Wh.o k,.r,deposit of a cheque for which credit is given on the depositor's account "' tli»l,„l,l,.r
is held jirwm fane to be merely tor collection, and the nienioranduni of

"'"' fc"""
credit may bo cancelled if the collection is not accomplished in due

"'"'''"™'-

course.' The tinie allotted fur collection is till the close of banking
hours on the business day next following that on which the banker
comes into possession of the cheque ; and unle.ss the banker acts inother than the usual way (save on having special instructions), and
loss occurs, he will not be liable.' The duty of the banker to hi,
customer bears no necessary relation to the duty of the customer to
others interested in the bill.' If the collecting banker and the drawee
hanker carry on business in the same place, and the collecting banker
has recourse to the agency of third parties, he will be liable for the
consequences if ho has not a distinct permission to employ an agent «

Ihe holder of a cheque is not bound to give notice of its dishonour limyof
to the ilrawer for the purpose of charging the person from whom he hoLlorof.
received it. He does enough if he presents it with duo diligence to the

''""'"''

banker on whom it is drawn, and gives due notice of dishonour to those
only against whom he seeks his remedy.'

, f
«'»•<'; the liability of the banker who collects cheques paid in to iiu.y .,rhis bank there 18 the babllity of the banker who pays chiques. LX i„

It before the cheque reaches the banker it is lost or stolen, the loss •"y""=
IS the drawer s If ,t is abstracted from a letter, or lost by a clerk

"'''"'

entrusted with it and a forged indorsement is put on it by .some one
into whose hands it has fallen, and the cheque is paid, th'e loss must
fall on the drawer just as if cash had been sent by a messenger who had
been robbed by the way. A cheque delivered to the payee operates
as payment and e.«inguishes the debt, subject only to tlie condition
that ,f un,,aid the debt revives. If it is stolen and on presentment tothe banker is paid before the payee gives notice to the banker, the loss
falls on the payee. He has taken the cheque in payment and cannr.t
call upon h,s debtor to pay twice because he is careless or unfortunate."

, ,
J" ^ V. 736, 740, nn the ground that there nothing w,., done inilimling an

Z !l,\^'i^li.'' t: \ "»""„'' "Mtomer pay» a cheque in to his banki-rs with the in.

Wnke- „;±,",''hr "h"'-'"'

"' "">••I"^" 'i°> »"! ">" «-«>™t in hi, aeeount, an.l

,hl h.?,?v ,T '
'l>e "-heque upon tho.o term, and pl.eo the amount to hi. eredilthe hankers thereupon become hol.lers of the cheque fop value : In „ Pnlmc, E,m,t,

.hero Oallg v. f™ 2 Er n. 26.-. is followed, which uphold, the validity of .J, i!

m , o nZ; ,n„'.'h"^T """"A'
'"?"""" "' \P<>-'-''"«<i <-l">q»« before it. d,I the

m ,,l,.r dZ ? '. '^"S""'
"'

''"S¥° "" "h'U'"-''. «li« customer is entitled tore, ovird.imiRe« fonts dishonour: PoUoei v. Bant o/ XmZtaland 20N Z I. K 174

a .l/o.,/c V. hrotrn, 4 Bing. N. C. 2(Mi.

< llpJdiwflm T. SM,nd!„. 4 R * Ad. 7.i2. .5 KMIori y. Rii„, 2 Cam ,. 537n Mml,. ». i(ra„„, 4 Bins. N. C. 26« : Mor..,e. B.mks and Rankin" (Srfl.,!
"

"11

,
' '.''.''>"'' |.:il.;lll..'rough. SiVi/orf V. «,*,,, 2 Camp. 5.39. The rules for the

7vSCllT
"'

: 'i'""'".-
"i'l"" « "-.'"""M.- time an..,!;„m.ri.,d. Chalme,rBm°

..f H..ichango, n..te t.. .. ,4. s Cli„rl„ y. Blaciu;ll,2V. P.V. l.'.l, I.W.
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Statutory
enactment*.

16* 17 Vict,

c. 50, H. 19.

4r>£4((Vict.
LJ1I,». 73.

Crrwsed
chct^uoH.

Before 1853 cheques were practically all payable to bearer ;
^ and

thus a banker who paid one was not liable if the cheque was regularly

drawn, however the bearer might have come by it.

By sect. 19 of 16 & 17 Vict. c. 59, the banker obtained further

protection, and was exonerated from proving the authenticity of an
indorsement on an order cheque where it " purports to be indorsed

by the person to whom the same shall be drawn payable." The
section does not extend to protect any other person who takes the
cheque upon the faith of such forged indorsement than the banker.^

And by the Bills of Exchange Act, 11^83,^ when the banker pays a

cheque *
' in good faith " and " in the ordinary course of business," the

payment is to be deemed made in due course although the indorsement

is in fact forged. Payment is deemed to be niaile " in good faith"
where it is in fact made honestly, whether negligently or not.'' Bearer

cheques and order cheques, therefore, qua banker and customer are,

when the latter are brought within these conditions, on the same footing.

Without the protection of the section, the position of a banker paying
a cheque to order on a forged indorsement is that of one who, having
undertaken to pay to the order of a certain person, pays to what is not

that person's order ; and what ho does thus improvidently he must
stand the loss of.

A cheque may be crossed by the drawer, and after issue may be

crossed generally or specially bv the holder, who may also add the words
" not negotiable," •

By 19 & 20 Vict. c. 25, the crossing of a cheque was to " have the

force of a direction to the bankers upon whom such draft is made that

the same is to be paid only to or through some banker, and the same
shall be payable only to or through some banker." This was inter-

preted not to restrain the negotiability of the cheque,and that fraudulent

alteration was not a forgery.' The law was accordingly amended hv
21 & 22 Vict. c. 79 ; so that the crossing was to be deemed a material

part of the cheque ; the obliteration of the crossing with intent to

defraud, a felony ; and the banker was not responsible for paying a

cheque which did not " plainly appear " to have been crossed or

altered, unless the banker acted maid fide or was guilty of negligence

in so paying the cheque. Lord Cairns, C, interpreted this enactment
in the Exchequer Chamber.* It did not restrain the negotiability

of the cheque. " It imposes caution, at least, on the bankers." " By
its express words it alters the mandate, and the customer, the drawer,

is entitled to object to being charged with it, if paid contrary to his

altered direction." The result of this decision was the passing of

39 & 40 Vict. c. 81. Sect. 12 provided (1) that any person taking
'. Charli-s V. BlaekwtU. 2 C. P. D. 151, li38.

a Ogden v. Benaa, L. R. 9 C. P. 513 ; Arnold v. Cheque Bank, 1 C. P. D. 578, 58.'»,

The hiatory of this section is given by Lord Lindley, Capital and Couniiea Ban':

V. «or«ioti, [1903] A. a 251. 3 4G&40 Viit.c. «1,b. (K).

* 45 dC 46 Vict. c. 61, B. 73. If the cheque jh druwn to " n tictitious nr non-exiiftjiii;

perKon," it may be treated m payable to bearer : see. 7, »ub-H. (3). Cliillonv, Atlm-
borouih. [1897] A. C. 90. didtinguiwhed Vindm v. Hnghi'>>. [11K)5J 1 K. B. 795. whi. Ii

was followed in Macbeth v. North and South W<dfa Bunk, [I90G} 2 K. B. 718. Bwd-
of England v. Vagtiano, [1891] A. C. 107.

s 46 4 46 Vict. o. 01,8. 90. Payment on nfur-icd cheque or order im not of itwif

any payment at all as between the party paying an<i the peraon whoHe name in forged ;

per Lord Cranworth, C, Orrv. Union Ban>. of Scot'and. I ^furq. H. L. Kt-. 522.
fl 45 & 46 Viet. c. 61,». 76. The origin and hiHioryufcruH^ingeliequea in expuiiinirU

by Parke, B., Bdlamy v. Marjoribanka, 7 Ex. 402.

1 Siminont v. TnyW, 2 C. B. (N. H.) 528 ; 4 C. B. N. S. 4n3.

8 Smith V. Union Bank, 1 Q. B. D. 31, 35.
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a cheque marked not negotiable " should not be able to give a better

ZtT l"
''"''" *h"¥ '"r^"^ '""" •>» transferor! (2) that abanker who •• in good faith and without any negligence rece ved pay*ment or a customer" of a cro.«ed cheque should not incur " any lia-

bility to the true owner of the cheque by reason only of ha"ng Svedsuch P-ymen ."> This is also repealed, and now by the b'L of Ex

h»nW ~f
'* '• ?r""' S''"'^™"^' "°* t"

P»y it otherwise than to abanker ,f specially not to pay it otherwW than to the banker to

IhZ t " Tn 'f, ," "! ''""''" P-'y^ ">« "'h^ioe otherwise ?ha" as

reason ^f h'! h
"''? *"*'"';""' ''^'""- '"^ ""y '<»' ^' "-"y '"^^-i" by

[ts tenor ^„^ ^T-.^"T ^T '" P"'"' " ">« P»y» 't according to

tb. r ' f '"'th and without negligence, he (and the drawe* ifthe cheque has come into the hands of\he payee) will be entitledto the same rights and placed in the same positfon as if payment o hecheque had been made to the true owner thereof ^

Where a cheque is presented for payment which does not at the time

which hasTn'"';?!
*° '"™''"1 ?' >PP«»rs to have had a cr'sskgwhich has been obliterated

; or to have been added to or alteredotherwise than as authorised by the Bills of Exchange Act, 1882 thebanker paying the cheque, and without negligence! shall not be re!

b^ealTtrj""^ 'r™*^,;
"""''»'' ''^»P*y'"'"» be que^^^^^^^^

iLn nl?wt '''V*'"!'',*
*»"»« •'«''» "o^sed, or of the crossing havingbeen obliterated

;
or havmg been added to or altered otheririse than

rn1^aTalerolVHl'.'"i°'rT"'''»""« ''«'"-»<'« ^l^"'^-

or to h?, » t /' n " ''*!!''•'" '" """"^ *'"' "^"l"^ '« or was crossed,or to his agent or collection being a banker, as the case may be •

neaotifK?"" -ii'"^ ?
^'"'"^^ "1"1™ ""* '>'»'" o" ^t the Words "notnegotiable will not have, and will not be capable of giving a bettertitle to the cheque than that which the person from wfom he took it

Apart from statute, as we have noted, the payment of a crossedcheque by a banke_r otherwise than through anotheiTanker is eridence

Where a collecting banker in good faith and without negligencereceives payment for a customer^' ' of a cheque crossed generaTy orspecially to himself to which the customer has no title or a defective onetl» banker does not by receipt of payment incur any liability to the tme

a n^w'^'o^ll^nV'"'':!'
*" »*,'>'?"..« T""''"''"'™™' obliterated,a new indorsement made, and it is then handed to a banker fo^

ur cited" heTs K 'bl Y""' ™" "^^^ ''™'"' '^"^" '^' P'-Lionjust recited, he is liable for a conversion to the original indorsees •

> Aljillli,ea,rn v. Laiul.m a,td Counls Bimk. 5 P P D 7

I IS'dlaL '"i'
'" T-'"-""™' "' -TO * 40 Vict. <.. 81. ,. \f- '" ""'•• l^'-

Duty of

banlnron

tidrottHCKl

(IriLwri.

Cheque
tampered
with.

Crossed
cheque
marked " not
negotiable."

Cro3Bed
cheque paid
otberwitte

than through
banker.

ii I
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Clicqilo

marked *^

"account (if

payee."

Principle

Hiatcd by
.lame<», L.il.

And by
Wright, J.,

in Teale v.

WUliavu,
Brown tb Co.

We have already seen that "good faith" has been interpreted by the

Act itself ; ' and the phrase " without nepligenre " has been the subject

of decision, and hold to be equivalent to " without want of rea-onablis

care in reference to the interests of the true owner." '^ A practice hn.^

also grown up of marking a crosseu ''heque " account of pay^c." This

is not a marking authorised bv the Rills i>f Exchange Act ; but the eflect

of it has been considered by Channell, J.,' who held that the practice had
grown up " in order fuiiher to protect the drawer of a cheque againut

the consequences of its being lost or stolen. It was a direction to the

receiving banker that the drawer desired to pay the particular cheque
into the bank which kept the account of the payee. To disregard n

direction of that kind, if the banker had information which might lead

him to think th<:t the account into which he was paying the amount v, as

not the payee's account would, in his opinion, be uegligem-e."

The custom of bankers was to credit their customers with the

value of cheques handed to them for collection before they received

the proceeds. The House of Lords decided* that the j)rotectiou of

sec. 82 was only efiectua! while the banker was acting as agent, and
that the giving credit in the books of the bank and allowing the

customer to draw against the amounts so credited before collecting

the cheques, indicated that the banker received payment on his own
account. This decision occasiontd the passing of the Bills of Exchange
{Crossed Cheques) Act, 1906,'* which enacts that '" a banker receives

payment of a crossed cheque for a customer within the meaning of

sec. 82 of the Bills of Exchange Act, 1882, notwithstanding that he

credits his customer's account with the amount of the cheijue before

receiving payment thereof."

I. A banker has a general lien upon all the securities in his hand-*

belonging to any particular person for his general balance, unless

special circumstances exist which oust the ordinary rul?. " No
person," says Lord Kenycn, CJ.,' *' can take any paper securitie-!

out of the hands of his banker without paying him his general balance,

unless such securities were delivered under a particular agreement whieli

enables him so to do "
; or, as the same principle was stated by James.

L.J.,' " between banker and customer whatever number of accounts

are kept in the books, the whole is really but one account, and it is not

open to the cu-stomer, in the absence of some special contract, to say

that the securities he deposits are only applicable to one account."

\n Teak v. WUUams, Brown <fc Co., * Wright, J., stated the nile to be

that :
" A banker with whom a customer opened several accounts

had a lien upon all the accounts except (1) where there was a speci;d

agreement ; (2) where specific property of a third person had been

paid to the bank
; (3) where the b.-tnkers had notice that when i

customer drew upon a particular account it would be a fraud or breacli

of trust."

1 .-iftte. 1314.
i Per Kenr.tidy, J,, Hannan'a Lake Vieu) Centra! v. Armxtiong, 10 Tim''» L. R. L':t7.

citing Dcnman, J., Bisaell v. Fox, 51 L. T. mh. approved by C. A. 53 U T. ltd.
^ Bevan V. Naiionat Bank, 23 Timou L. It. ti5, U8.

4 Vapiud aTid Counties Bank V. Gordon, [1^3] A. i.'. 240; Akrokerri Ai'anlic Mit"

'

V. Economic Hank, [1904} 2 K. B. 465, distinguishes Gordon's rast ; Sevan v, Nntii.uu!

Bank, 23 Times L. R. 05. 5 ti Ed*. VII. v. 17.

8 Vavia v. Bowsher, 5 T. B. 492. Banker's lien la treated in the note to Manum'-
Savings Bank V. Banya's Administrator, 4 Am. St. R. 202, where the cases are collect" I.

- In re European Bank. Aura Dank Claim, L. R. S Cb 44. R'y''irUm.'s T-ntMr-

.

BoyalBank of SeoUand ( 1890). 18 Rettie, 12. 1 1 Times L. R. 5U.
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Youxo v. Grote.

1S17

We have reacrved for the last tho oo,„ideration of th,. f..mous rase l-..»»,v
of Young v Grote} A customer of a banker delivered certain .irinteU "'""
rheques to hi8 wife s.gned by himself, but with blanks whi.h he in-structod h.. wife to hU up according aa his business demandeil. She

SUh. Hi',; '^^ *"
"I

"'"'
n*" *'" ^""^ tiHn pound, tm, slnUi,„j>, ;this he did and having done so showed it filled up to tho wife ; the fill,commenced with a small letter and was placed ik the middle ol a lineThe figures M

: 2 were a so plated at a considerable distance from the
printed t. bhe then told the clerk to get it cashed

: he inserted at the

teT^ " '"' 7 l^"^ "^ """1 «'^y »"" ™tten the word.Three hundred and, and the figure 3 between the f and the M. Thiswas paid by the bankers. The Court of Common Pleas heU. i at thocustomer must bear the loss.

A controversy has ever since raged about this decision, which showsno sign of being soon ended. The result of tho judges' decision in the
particular ease has till recently been very generell^ approved or perhaps
acquiesced m

;
their reasons have been very keeiilv canvassml. In the

lirst instance the decision was assumed to apply to all negotiable
instruments; paduaUy it has been narrowid down to K goodonly between banker and customer ; and latterlv an endeavour

th^rT,- i\ «°* "•* °' '* """K't'ier by the bold tiotion thatthe relation between a customer and his banker and the acceptorand the subsequent holder of a bill is substantially tho same " =

Ihe grounds on whic:i this decision can be sustained have been ve i- ri,™
variously stated; although the actual reason for it is most ue,^™ '^^^

.

cally stated by Best, C.J ' " We decide here on the ground thM thebanker has been misled by want of proper caution on the part ofhis customer." Yet this has been either overlooked or disreganledand conjecture and suggestion have run wild in assigning and de-mohshlng explanations vainly tendered as satisfactory. The decision

m^r. Tr*!" ^- "'Ir ^''"PP'l-po^^ibly giving to the word amore elastic meamng than strictly belongs to iv ; since Lord

^oZr? VV' '^ "" " ^"•°" *""* "> Seolhnd,'v,bi\B saying that theround of the de™,on was estoppel, yet regards the riult as satis-
factory, because the custoiuer's neglect of due caution has caused hisbankers to make a payment on a forged order," that is, the customerwas
guilty of negligence which disentitled him to r- over. This is also the

iXd" hi"?r' ^f : "'"
?T'

' "'''^'' ' -PP^^d to have ostab c.Uumhshsd this doctnne of estoppel by reason of negligence, when it comes vT-M:^to be more closely examined, turns out to have been decided without '" *'"»"• "
reference to estoppel at all. Neither the counsel in arguing that case

''\""!'
'I'"''''nor the judges in deciding it, refer once to -he doctriL of^stop™ " Co "'""

The conclusion was, the learned judge considered, arrived at to avoid

bf^/.l /f'"" ""°^ '""¥ *' *«<'l'"i«»Uy. " the customer wouldbe entitled to recover from the banker the amount paid on such a1(1827)4 Bing. 253. Cp. Marcuesenv. li.rkbeck Hank '',""->,',< \ v ^ /• _iW/««a.. «7 Pn St. «2 ; zLv^ennan v. Hole, 75 P. ft.fe ^Jrolny \li rt'^rs^J70; Johruon IJarveAttr Co. V. McLean 4U \m R 'tn- n,ni -o .' ...•*''

196
'^ °' ^""'»'"" " J'-"'-"". 11»0«1 A. C. 5117

, IC. L. R. (Au,tr.li.)

Ca. V. CaieOitniait Intumnct ro., 4 Macq. (H L Sc 1 1 14
«"«*» /.tscs

i «u«i« V. -Vort* Briiuli Aulmlimn Co., 2 H.'a C. 189.
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ilieuuc, the banker having no voucher to justify the payment ; tho
banker, on the other hand, would be entitled to recover against the
customer for the loss sustained through the negligence of the latter." '

This view has also been adopted by the Court of Exchequer in Halifax
Union V. Wlieeluright,' and by the Supreme Court of Massachusetts in
Greenfield Saving! Bank v. Stmcell.'

Again, in Bank of Ireland v. Trvtteei of Evaru'i Charitiet,' although
Lord Cranworth mentions estoppel as the basis of the decision, he yet
hints a doubt whether the facts in law amounted to estoppel, and
treats negligence as the foundation of the liability. Whether the
correct formula is that on proof of negligence in the transaction the
customer is estopped from saying that the cheque was not tor iSiiO ; or,
whether, as seems simpler, and more accurate, on proof that through
the customer's negligence in the performance of his duty his banker
has lost £301) which he thereb}? becomes entitled to recover from his
customer, would ordinarily be immaterial ; since the substantial out-
come is the same—the banker's claim is based on the negligence of tho
customer

;
yet the difference in these modes of expression was made

use of later, when it was sought to discredit Yo:mg v. Grot,, and to
explain the decision on the ground that the plaintiff had there signed
a blank cheque (which, by the way. Lord Esher, M.R.,» somewhat sur-
prisingly denies to be " a case of estoppel at all "). The train of reason-
ing during this phase ran thus. Young v. Grote was decided on estoppel

:

the plaintiff signed a blank cheque, and so authorised the filling up
of the cheque by the holder. He is, therefore, estopped from denying
any particular filling up to be by his authority. No negligence i.s

needed to make him liable for the amount filled in ; therefore, no
duty ; so that Young v. Orole is no authority for a duty existing as
between customer and banker.

But while there has been this dispute as to what were the grounds
of the Court's decision, the evidence of the case itself, which is

absolutely clear, and which shows that it was not estoppel, has been
passed over. " We decide here," says Best. C.J.,' " on the ground
that the banker has been misled by want of proper caution on the part
of his customer." The ground of the decision is negligence of the
plaintiff,' and to make negligence there must be duty unperformed.

Of all the explanations attempted of the case there is none morn
plainly wrong than that which commended itself to the High Court
of Australia," based on the assertion :

" It is impossible to regard the
judgment as anything more than a decision upon the facts of tho

' (1873),L. R. 10 E«. 183.

E V. Ko»min«ki, 4 Am. St. R. 18 ; Burrows v

t L.c. 190.

1 123 .Miu>. 19«, 25 Am. R. 67 : Fordyi
Klunt, It Am. St. v.. 311.

< 6 H. L. C. 389, 413. See, loo, per Erie, C.J., Ex park Smn, 7 C. B. N. S. 431.
As to the summary power to reetify the regiBter, which was the main point considereil
in Sz pane Swan, Bee Ex pofte Shaw, 2 Q. B. D. 4«3. As to registration, see per Lord
Blackburn, Socitt,: Gfnirtiie de Paris v. Walhr, 11 App. Caa. 34.

fi Sflutijield V. Earl of Londeaboroaah, [1896] 1 Q. B. .543 : 4.5 k 46 Vict c 61 s •>()

a 4 Bing. 259.

' This appears beyond cavil in the reitort in 12 Moore, C. P. 484. where Be»t.f'..l
(490), says, " gross negligence may fairly be imputed to Young or his agent, and th^if
the bankers, who have been misled by his want of caution, and thus indiiced to [my
" mey, are not liable to be called on to make good the loss." Park, J. (4»li.
til .s " he was guilty of gross negligence "

; Burrough, J., says " the drawer of th.i
cheque being the sole cause of the fraud must bear the lofis

"
; and Oasclee, J., ijayi

" the drawer was guilty of gross negligence."
* 1 Commonwealth' L. R. 6.H8, per Griffith, C..T., 631.
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tne plaintiff,., th, },,,,„„,( ,i,„t, h„ „,^ „^j (liitvlolii» l,uik,.r.ut , „np„„„,l,|„ ,„ ,!,„ ,ir,.u,„»t„,„o» „i„,.e tho jiulo m, t , the fa t

'

.mphes u rule „f |„w t., whi.-l, ,he facts are .-uT, r n , ,.
I T| i!dec,™,, ,., that the ,,:„i„t,fl ha, violated a rule of iJlZiugt

yc\\r,^t!" \i 't 'T '""''"'' *'"""» ''''""' I"" bee,, .„„»ia.r„l,», , |>r,'|uir,' 11,,. way f„i- an isliiniite ,,f it, .jroso,,. n™,:,.,, tk

chenue,l„Ah?:,h'' !V V™,'™" "'" '""" "' 't-" drawer „f tit '
"wl;.",',,:'

tnefiue that he „,i»letl the banker on whom it was drawn hv want nf
'""""'

proper ,a,..,o„ ,„ ,he n,o,le of dramngthe cheque, whTa Imto "d o
?"'"'""

nZo o^l, 'w r.r '7 ""
"'•i?''

'''"'!"" '-y '"» """ ""^l"'^* "' tl'«

e ,,t
• - a, :

" ''•"''"' ""[' '""''' '"" """l>'"i" "f that pay."lent
, that \*. Ukto was iic^h"e„c'c ' ^

fx l,e(,uer (iiainbcr ,„ Hobwrls v. Tuch-r,' is accivditcd with th.,
^«'-''-

War;ho,nel'
'"
'TV'- """' ''

"•" "'^*""»" had by Inning': V„i.ti„„.,„bakchocpe given authority to any person in who.,e hands it was to ">« "l>""«"'
fill up the ,l,e<|ue ,n whatever way the blank permitted." • Yet that ^'t''

"'•
he ,.v..r „s,., the Word, is doubtful, and if he did they are nuUifled b!

""""""
h„ „,o,v ilehberati' ,tate,„i.nt

nuniinu ny

In Barker v. .Stor,' Poil«-k, C.B., 1i,„., eo„„„ents :
' There i, a ft,*,v

:.„"v:ral n" I 'r""*"""5 "[ " ''""<" "" ''="^"'« home, gave toIiTw f^ St"'se eral blank forn,, of ,.he.|Ue, signed by l,im^elf, and de,ired her to ('""«.<« on
I then, up a,.eord„,g to the ex,ge„ey of his business. She filled up p7'l "

rit;txr2u:itv^-::tr:i^--l.;^i^^"^-^

mder „. Y,mng v. 6V„,, involve. ..ffirmalivo ,.rn,,o.ilion, • there JVl.-t I , V i
"

"Th °L C X' '

"'"""• ''' ™°'°''''<'« •!<»> with „cg.,i;x.'S'' """

VOL. It.
' 01.1.(184 IWU.

Kill

-i i
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bankerH could not discover the alteration nnd they [loid it ; it wa« liclil

thot llie loss must fall on the <lrnwcr iis it wa« caused by his negligence,

ifow, whether the better ground for supporting that decision is that

the drawer is reaponaiblc (or his negligence, which has enabled a fraud

to be practised, or whether it be considered that, when a person i«au«<

a dm'unient of that kinil, the rest of the world must judge of the

authority to fill it up by the paper itself, and not by any private

instructions, it is unneccssiiry to inquire. I should prefer putting it on

the latter ground." '

PalcHlHaltly In Patent Sa/eli) Gm Cnlliin Cn. v. Wilson'the statement ofclaun

""''x^L. a"«gi'<' ''»' " clieque payable to the order of the plaintifls was stolen
Co. T. If««on.

j^^j^^ ^j^^^^ ^^j j]^^ inclorsenient of their name forged upon it, and that

it came into tile possession of the defendant, who converted it to his own

use. The defendants pleaded that the plaintifls knowingly employe<l

as clerk a man who had been convicted of embezzlement and was a

notorious thief ; that the clerk was allowed access to the rooms where

the plaintiffs letters and cheques were kept, and was empowered and

permitted to receive and open the said letters and cheques, and to

witness the mode in which the plaintifls indorsed their cheques ;
that

the clerk was frequently paid his wages by the duly indorsed cheques of

the plaintifls, and was sumctimes employed by the plaintifls to indorse

cheques payable to theii .rder ; that the cheque in question was taken

or stolen by the clerk, who thereupon forged the indorsement, and then

procured one E., who had no notice of theforgeryandtheft, tocash the

cheque ; that the defendant received the same, with other cheques

from E., without notice of the forgery and theft, and in the ordinary

course of business gave full value therefor ; that by their carelessness

and wilful neglect in dealing with their letters and cheques the plaintiffs

did not discover the forgery and theft for a considerable time ;
and after

such discovery did not take any steps to prevent the negotiation of the

cheque, and by such carelessness nnd neglect caused the defendant to

become a bmd fide holder for value of the cheque without notice of the

forgery and theft. The plaintiff demurred. Grove, J., overruled

the demurrer, which was allowed on appeal. Bramwell, L. J., bad " u

difficulty in dealing with the proposition that those facts aflord any

answer to the claim, because I am at a loss to find any reason in support

of the proposition. The only answer to it is, it is not the law." iJag-

gallay, L.J., was of the same opinion. Brett, L.J., thought that "' in

point of law no negligence can justify a thief or forger ; it may be

taken into consideration in punishing him, but it is impossible to say

that any negligence can be a justification or excuse. If so, there can

be no reason why the plaintiffs should not take advantage of the fact

that the cheque was stolen and forged, and recover. There is another

ground upon which the plea is bad ; there can be no negligence without

neglect of some duty ; there was no duty here—no relation between the

plaintiffs and defendant which could cause any duty to exist from the

plaintiffs to the defendant." If A has a duty to B to prevent a bill of

exchange (or it may be mtitalis mutandis a tiger, getting abroad and

doing a damage to him), and by A's negligence B is injured, in what

course the damage flows, whether by forgery or any other mode, may
[wssibly be relevant as to the qfmnftnu nf damage, but the cauM^of

action is the breach of duty, not the subsequent developments of it.

1 See per Biaokburn, J., «,mm T. Ttrk, 4 B. * S. 713.

1 49 L J.Q. B.7la

Oliinton of

Hramwvll,

Opinion of

Brett, L.J.
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III Hftxfndnh v. iirnnett,^ (lefondaiit drew n liill. withnitt ii ttajteiuliUcr.

drawur'H iiuine, aiUiroHMod tn hiiiiHulf, und wrote an uci'e|itaiiri) jutusm ^f*»*"-

it. fii tliii condition it was stolen, iilled ui> witli u drawHr'ii

imme, auti transferred to tbu plaintiff, a bond fide Imldor for valuu.

Though it wart possible that the l-ill might have been made a (complete

instrumont witnntit a crime,* in fuct a crime was cumnuttod l)y stealing

the diM'unient ; and W'thout *hat the bill could not have been rnin-

ploted. At the trial thj learnoU judge ruled, on tins autbority 4»f Y'tnnij

V. (Jrole and Iwjham v. P, mrose*, that the defendants were liable. His
judgment was reversed m the Court of Appeal, and entered for tbi)

defendant. In tlio Court of Appeal, Brett, L.J., relied mainly on the
fact that the acceptant.-e was not isHuetl by the defendant, and that the
defendant never authorised the bill to be filled in with a drawer'^ name, i^r'mn.ior

so that he could not be sued thereon; and de<iliiicd to inquire whether Hr*-tr. L..J.'».

the defendant was negligent, becauHo the defendant did not owe a duty
''''"'"""•

to any one, and, by putting the bill into a drawer in his own room, he did
not art otherwise than an ordinary lareful man would act ; and this

seems the suHicient unassailable ground for the decision. Hratnwetl, i;niiiiuluf

Ij..r, assumed that the defendant bad been negligent, but considered Urmnwi-il,

his negligeiic-e tiot the proximate :>r effective cause of the fraud
; jel!,'giou,

he lay.t considerable strei^s on a distinction between the cases cited

and that before the Court; in them the instruments had been parted
with voluntarily, but in the case before the Court the bill huii been
obtained by the commission of a crime.

This is the view of Bovill, C.J., in Soviflr iim-rate v. Mrfropotitan Ituvill, ('..!.,

Hank,* a case where " eight days " was altered to " eight*/ days " in a "y^ortyr

bill of exchange. Bovill, C.J., says: "Hero the printed form was .i/.T/wWiviiM
filled up with ' eight days,' and it is said there was negligence in allowing /inni;.

sufficient space for the addition of the letter ' y,' hut I cannot, sitting

as a jury, say there wa.s egligence enabling the forgery to be com-
mitted. It would be ridiculous to expect all persona to exclude such
a possibility as that. This was the usual course of filling up blanks in

a form, and a man is not to assume that a forgery will be committed." ''

I 3 y. B. D. 523. Cp. In re Cooptr, Vw>iivr v. Vtuctf, 20 Ch. D. Oil. " [t cimiiot
mako any diffcrem'e wlictKi^r " ii

" Htranfjor bc'ur tho same uauio with thu rvul puyut: ur
not; fur no peraoncan ((ive h title to a. bill but ho to whom it is niiiiie |iiiyaulv "

:

J/e«(/ V. Youitii, 4 T. B. 28, per Buller, J., 31. I>i District u/ Culitmbia v. Cornrll,

130 U. S. (23 Davis) GH5, lu-gotiuble certittcutcs, whiih bad been pamelled, hnd t]w
iniirlu of caiicelltttioii frauiiiilcutly effiu-L-d by a rierk and were rt-iBBuod by liini. Hfid
that a piirchaiter io good fjiith and for %'(iluo before maturity ouuld nut recover, Cooke
V, United Slaks, Ul U. S. ( I Otto) 381), being much t>rt'H>>cd upon the Court, who wcru
" iiot prepared to extend the !4cope of that decinioo.

a See per Bramwell, L..'., 3 Q. B. D. 630. 3 7 C B. N. 8. 82.

* 21 W. R. 335. See Marcuasen v. Birtbcck Bant, 5 Timos L. R. 403,
/> Of roufKO this ia othvrwiHe where a cheque has been indorKcd lu bliiuk, and nub-

Hccjitently tilled up without fraud. See per Buller, J-. in Liekbarraw v. Muaoti,

1 Hm. L. ('a*. (11th ed.), 722, citmti Rvsacly. Langataffe, 2 Doug. 4thKdn. DI4 ; Jio/t
v.JJixoH, per Parke, B.,0 Ex. 869. la HchulU v. AaU,y, 2 BinR. N. C. 563, Tiiidal,

C'.J,, says :
" The acceptor woh a Htrapger to the pi>rty to whom he handed over

his blank arreptance, and an all that ho deuired was to raiue the money, it could
make no difference to him, either as to the extent of hin liability, or in any other

resi)cct, whether the bill was drawn in iLe name of one person or another. And if

the defendant is estopped from denying the right of the drawer to draw the bill,

whoever he may be, he is bound by the indor!>emeut made by uuch drawer, after such
indorsement is proved to have been made by such drawer." 45 it 46 Vict. c. 61, a. 2U-

London and Souiit-Weetcrn Bank v. Wi:Htworth, 5 Ex. D. 00. Bigelow, Estoppel

(5ih ed.j, t>54.% Buwcn, L..T., in Oariaid \. L<u:U. lu Q. G. D. 3n, holds that ho who
gives an acceptance in blank (which he held was in effect done in that case) holds out
the peruon he entruut^ therewith a^ having authority to Ell in the bill oti he j ibeb

within the limits of the stamp. See Franet v. Clark, 26 Ch. D. 267 ; Fox t. 1 rtin,

W.N. (1896) 36.

1 t
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TliJK is ohu (if the vmen which hiivu been unmt t'flertu:il in ilctiiiiitg (tio

limits of Yvungv. ^'rc/c to the rolutioii of cupttumorunil hunker.

itn^tt, Ij.J./ in Boxendale v. Bennt'lt. uIho conHiicH tho priiuiplo

in )''tuH«/ V. (Vro/« to tho reUtion of hunker uti<l »'U»t*inier. The huru
|>ro|Hwiii(iii thut t}io intervention of a irinie lietwuen the \wX or default

iillc^'ed uiui the \um, uhiiolveN from the t-onHeqnencoM of it in HulIi4>iontly

refuted hy Hank of EmjUmd v. Vaijliann^ Tho criterion m whether
lliure inn duty and a fallin>; short in il8 |ierfiirniiin(-o 4)r not.

In Hmikuf Enf}iandy. r(if///fiNo^ the ({ue»ti«)n wuhuh to tliu rehilimi

of banker und •tiHtunier, wlieri " lulse diKunients were by what I have
ealled the act uf the t UHtumer jierniitted to reach tho hank for payment."
Lord llalsbury, <-'.,* thuu^lit it " imptwsibic to dispute thut tnis wa>4, in

fuct, a niiiileuding of the bankers," and he diBcriminuteH tho ease from
others on the ground of tho existence of a duty. Tho distinction

between this case ami Ytnntij v. droie is that in this u letter of advice
apparently validating the payn- ;nts accompunied the bilk, thus
there was what was Cipiivalcnt to a representation that the paper
tendered was gooil, mid this representation was acted on by the bank
to their detriment. If there is a duty from the customer to the

banker, the u !«led fu<t of a written representation, not fiuudulent,

does niit incrc-i-i' the n^ht ; it is onlv evidence of it.

Iti Vagliun.;} tMf l^ord Selburne recognises Yountf v. (JruU: as
ri^ditly decided, though he dues not agree with the theory thatitwus
decided on estop|)ol. lie says :

" 1 um not convinced that estoppel is

a sutheient explanation of the cases in which the drnwor of a cheipic

has been held bound by fraudulent alterations for wliidi the state of

the paper afionled space "
; and '*

It is not (as 1 understaml) disputed

thut there niij-ht, as between bunker and customer, be circumstances
which would be un answer to tho prima facie cuso that the authority

was only to pay to the order of the persrtn named as payee upon the

bill, and that the hanker eun only charge the cuMomer with payments
made pursuunt lo thut authority. Negligence on tho customer's part
might be one of those c ireunistanoes." •

Lord Field ' also a]>proves tho ca.se and adopts tho expressions of

Lord Coleridge, C.J., delivering the judgment of tho Court of Common
Pious in Arnold v. Chetfue liank:'^ "thut case no doubt must he

considered as well decided " and " is entirely consistent with the rule

laid down and explained on fuller consideration in subsequent casus,

viz., negligence in order to estop must bo uogligenco in tho transaction

itself."
"

iheen^eld tiavhujs Hank v. SlowcH '"^ is the most important of the

American cases in which Ymmg v. irTote is criticiacd. Tho question

discus.sed was whether the maker of a ])romissory ju>te was und-^r u

liability to subsecjuent indorsees in respect of an alteration made in the

note after it had left the hands of the maker. Young v. Grate wa.s

cited as an authority in favour of the existence of the duty, but after

1 3 g. R D. 033. Day, J., iii Mcrckaiitiv/ the Staple uj Kiujlund \. Bank oj Enijland.

21 Q. B, D, H'3, voui-bvd the authority of Young v. Orote, which ho" ventured tcBpeit-

fully to ihinlt wat> moi>t propt-rlv derided rn tht- ground of necliftf nre."
i tisail A. C. 107. O'lVm'v. ileMutUv, L. B. 2 P. C. 317. In re Vnilid i'trrif..

Johtisi<m'sC'iiim,L. R. lit'h., iter Jame»,L.J,, 217.
3 [18011 .V a 107. 4 Lr. 1

1.--,. 6 [t8plj A, C. 12«.

« L.C. IIJ. Vv. Ireland v. Livingston, U R. 5 U. L. 306.
' [1891] A. C. 170. « 1 C. P. D. B68.

Magnut v. Queenaland National Bant, 37 Uh. D. 4tKl, is " an example of DegligenLt'

in the transaction itself." lo 123 Mass. 196, 2fi Am. R. 67.
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nn nlnhoriitotixnmirmtion wa« ilimitiRuiahml aa ii|>|ilviii); nnlv »l;crn Ihn
mlation nf lianknr nml rmtnTnor oxinli. "

'I'lio riuik(>r (i( ii |immi»<nry
ilotii hohlH n.i »m-h rnliiti.in ici llin iiirlur^ciiM thnniof nn a iMi«l..riuir iltHM
til llin liiiiikiir. Th« rolntiiiii IratwiiKii hiinkiT iinil riiH<onier ii cruiilncl
liy their iiurn rimtnirt, liy ivliii-li thn liaiiki-r in lioiinil to hontiiir lliii

funtniiierV ilmftn ; nml it tho noalixniiii „f tlw iimtmiinr HlTunln
o|iiKirt,inily t.i 11 dork iir other jMnoii in bin om|il.iv to lulil to tliu
tnrmn n( u ilnift nnd thiToliy minleail the Imiikor, thn iiittoinor mnv
woll li6 hnia liiiWii to th.> li;ilikiT. But I'v.'n an l> •! iv rl I'linl im-r :iii,|

li.iiik.T till' form T tins ni.t b ...ii lu^lil Ijuhl,- f,ir nii iiiiiiii liorinoil aiMil ion
or uiti-Mtioii liy iinlnnjinr, Amlthit tin- ni^nor of i iioti>, coiniiloli'
tlliin its f.i™. ami not oiitnistii.l livliim lo anvpiir<o-i f,,r tli.. iiurp ne
of lii^inu' liMi"! ll|> or ailihiil to, liiil; aftiirwanU iilti'rv.l, witlimit liin

nullloritvonwMitliytli.. iiiHiTlioii of a.hliti..ii il wor.h i„ l,|„„k s|,ac,n
tlinriMii, nlioiilil lio 1mi!i1 to linvo roritric-Uiil with nviTV niiliwounnt
iniiiiciMit hohlcirwho m ivlm thoroliv il.'fr iiidoil, and to li,< li ilili- to him in
nn art ion on tlii' note in itnaltomil form in iin-iu|i|ioiti'd livanv KiiR'inh
dui'inioii of whirh wu ari> awaru, and ii|ipiiarj toiin to hn inronnininiit
withtho weight of Anwrii'an anthnritv andunfouudo 1 in priiLiipln." '

The Canadian CVmrtn hiivo conniilorod ' Yniin^i v. drnlr. and U{ihold '

it on the Broiind that tho liankern were niinled liv tlio noiiliKoiu'o of the '

druwer, and in airordan-o with tho judm-i' vii'W in linnl; „l IrrUtii'l v. ,','

Trmtfes of Kmiin'n Cliarllln. Thin j>roiiiid, too, «•. have ncun. Iiim hee
taken hy Knglinh nnpportern of the rase.

It in pointed out that in Yovmj v. Ihoir the no^'linenec was in " tho
trannaction itnelf," nnd Ihrrrhre proxininte ; and, if prnxiniate, it in
anniinied to he artionaltle.^

Yminij \ . (hole wiw i-onsidered in tho New Zealand cnsn, /Imnvi v. flrm

nfimell,< anil in explained liy Prendergant, ('..!., to ho " a ease hetween "'"

1 rVrtlray. ('..I., 13:1 Mii.s. 2111. ini. Tin- 1.» in S,„ll:iii,l ...ii. t.. I. ,v. 1 ,i ,i,..

J'tu'Sciittislwiisisi.. lis lire (I) OV.iA-ow. v. l/iV/if.i./.M i7!l.".), M.ir lliit

in« blOll I. ft ill II bill ,11 thr titlll- of U'srlllin-i liv Ml Ills
t in.Tiiisi-.i th.- Miiiixihl <.f 111., hilt witli.mt uninillfi.. l„tl

iili.r w;,s li.Iil liiil.l.- 11. .ill <.ii.-r..ns ih.l..r-f>o for tin-
•
'

(17fi:(). M.ir. Hi. t. ..t II.-.., II1II.1, Hli-i.- .1 l.ill

|ill..

en uiis...

I'i.lisl.illii'rwi

.if Iks-. U.-..l.»li.r,.|il.iiik«lu.

.if wlii.'li tlio ,lr,.«.r ,iftiT» .nil

.1 siis]ii.'i.iiis .i|.{s-i.riiii..\ til.' I

iiiirrMeil vuliie; (2) 1'injiin v ll'.v'i.

ti.ivmK hi.rn fniiiilnli'iitly ..Iti-rinl in .-..nsciiienri' of .i lih.iik li.-iiii; l.-fl in it ..11 tho
|ii-|.soiis wh.H.. n..in..s w.-rr iipon it wcrv Ui-ld to In- li.il.l.' f.ir Ilit- iini..i.nl ii,».ii it \«
1.

1
til.- .Mitli..rity.,ftlii.»,..l.,.i,i..i„,,...,,„.r|Vi.hi,l.in..l../lr,..,„v.;i, ,.,..« .1 \ 7, I, it

r:l3 (V. A.). S,.„ ,il,.,. Tliomson. Hills of K».-li..niir <Wil,...ns i.l.l 111 )..„,„, >•'

l/nilr » ,iji|irov.-il ill lis will,..!, inti.r|,rrl.ili.>n in H.ill.irr; rri../.,. i. ;.„/ I^l.ujiuii
7 H.lti... I14H, nli.T,. til.. f..int ...vs. i« |. I...r.l .M.in- : .• Wlim. „

1 Ii

W.irf... rriis/.."

.I..M

.lili,....

lit. .in.l

•of tho

.il'l'I.V.

(iocnnH-nt is fiiripsl .m.l ntti-rod. or ollicrwiso ni.-..t

S.I an to t-niihlo .i ii.irty to ohtiiin iwiyninit of ini.ni.y owiti
is.m.m wliosr siKiiatoro is f..rK...l, tin- ..rilin.iry riilo th.il
forK..|| signiitiiri. ..inn.it Is. li.UI to 1... .. ^....hI ....yimnt (lis

.imlraniiotlH.|.l,.inl..iltoilii |.r..j.„li.,. .itth.. oiirlv nholi.i , ,„
iileiinn of thnt forjpsl (l.s.nin.nt. Til.. Iitw to this r'tf.st is, I think, or. liv . l.-iirlv Isiil
ilown in Iho i-iise of >„„«, v. 0>.,/, .- rh.. n, i N..i....tii,l,l.. hi.iinni.siis to Vlr</,.«
V. //rrriH./, 11 Am. St, U. :ill'.l :l-»li. is ..n ovhimstiv.. . ..lie. ii..n .if

a Afiririifliintl Inw^ment '•<,. v, F<d,ral lUinl: try L'li

unh turn. Aiirietitturat Sm'iiui'i find l<Hi\ '

Aii)i, (Tu|.|H.r) 1112,

. i \ ""."'
'".

!!'•',"'"• """' "' •'"-'"''"..I V, f.V., .„. 1 W. W. ,t AB. 711. IIS r,.|iorl.sl
in Kcrfcr.! i.iiil Dm s Vi..tori,.n lliK,.,l. , ,.l, n7. is si,hst„nli,.llv thr smni ,««,. «, Vo,,,,,,
V, «ro(.., with till- .lill,.ri.iu-c. Ihiit the ilisuniciit mis ii hill, lui.l th.it tli.' lu.sliBrn.o was
iiji|inrpntly ilni- to the aocpptor having wnik siirhl. aii.l n.il t.ikinp iiriTniitions to
olivijiti. Its (.flists. whereby lip wiis hold t.i Imvo ni.ido lb., dr.iwrr. wb.i fniii.tnli.ntly
;ilt/.rr.| (l,o lull ftfter H,irr[ilntiff, his aRrnt to do .~n ; sii, h a ifr. i .,- ..I.v ^iy iiii-
tonnblc. Sen p.r llenniston, .f,, Wroim V, ltrnit.lt. 1) N, Z, ii. 11, fiU (('. \ ) also
l-mw. dmham. I W. * (), (N, S, W.) S, f. 2S8, Th|. wciiiht of th.. .Vmtri.iin oasp. in
onthpsaniosidi'. Kiuirriltr Wttwiial llfini- v. Vhirlr, :i;t Am. R. 1211

4 ' UN. Z. 1^. R. (C. A,)4«7.

Li,|,. Cm. 1). 11.211. ..n a|>.>.|,i

I V. F,dr„U ll,,„i.. (1 ll|.|.. Clin.
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hanker ami caitomer, ami wim dooitlad upon the urttuml (if thii raUtion*

nhip." ' Th« rhinf .Iintirn <|rM|btii wlifftlier ihero u " a n\r\%\n reporta I

roMi whflre \'uhh'j v. Untte h>iii heen followei), whnre the i|un4ti<)n itro4(«

. . , liotween iMM>iile not, tiolilintf Oiovt relutive (HMitiotm." *' Kxi^ept

in the ''aw of tianicor awA iMittoniMr, thn rniker i>f a nujotiiktile instru-

ment rlriei not owe any dutv to \\n citrnful in the mode of intkinjt the

rumplete inMtrament, ami the niiilcur \* not, n<t to nil who ni \y Im ;oni>'

holden, under any ohligiiti'>n to nntit'ipnte, »nd therufnrit to pre'hidi<

the frauduhmt interpolution of wordi or fijturot." " Kven >oiin7 v.

Ortitf,'* addn WiM.ianH, J.,' " hiii Iwen douht(«i, and to ile idt* thtt tin*

maker of a promitHriry note wax und»r Murh an oltli^.ition woultl li*>

(loinji u (ire It vr.xy hoyomi Ynun^i v. drntr." " If a jxTitiin i-* ciirflt*!" nf

hi* pro|wrty, anil it i^ utolon in ron^opion'H*. and the thief m\U it to an

innoi-ent purrhaner, the true owner nn reviver it fr.tni the innorent

purrhaHer, notwithitandinji Wi* ne^titrenco, . . . The Irantferoe of a

hole runs the risk of fornory, ju-^t an the traniferce M a tdnttel runs the

risk of larceny. The transf«rfl«» of the «t')lori rhattcl rannot net up thti

mere ne^tisence of the tru? owner as an answer t4i an action by him
to the chattel, hecauso there is no lo^al dutv to the pul)li'' ()n the part

of the owner to keen his own proiwrty safe from theft. Mu in tin* c i-»y

of an altered promissory note, it the miker is to he idnrjjed on the

gniuml of his rieyiii^ence. the duty to take precautit>n-i aj^ainst for^^ery

must first be established." ^

This brinjts us to Srhnl/ifld v. EnrI of ! tndejihiTowjh,^ where Yonnii

V. (irote was keenly canvasaod. The document in that case w.is u bill

r»f exchange which waa accepted us a complete bill, butwhicii as com-

pleted hn<l Rpaces left, and these admitted of ititerpolatiorm largely

mcreasing the value of the hill. The case wan argued on the haftis of

ita identity with Youmj v. Grolf. The decision was that the acceptor

of a bill of exchange owes no duty to a subsequent holder for vahic

to take any precautions to see that the bill is filled up in the usual way.

As the case is claimed to overnile Youwj v. Gr<Ae, which has been

recognised by the Houae of liords as a gotxl decision, it is necessary

to note the opinions of the Lords in detail. But hefore doing bo thf

decisions subsequent to it, in which the claim has been made, will be

noticed.

The first of these is Imperial Bank of Canada v. Bank nf Hamilton.''

A cheque was certified by tho Hunk of Hamilton, and as certified

afforded ojiportunity for fraudulent alteration ; it was altered, paiil

by the Bank of Hamilton as altered, and the money was subsequently

recovered by them as paid under a mistake. The question was whether

the Hank ot Hamilton, having chosen to mark a ci>eque, were liable for

the amount obtained fnmi the appellants by the fraudulent alteration.

The customer of the Bank of Hamilton procured the certification. an<l

he took it away with him, made the alteration and afterwards negotiated

it. Therefore, on any interpretation of Scftol/ield v. Earl of Londes-

borough there was no duty to the world at largo ; and the relation

of banker and customer was not involved. But Lord Lindley, who
1 L.C. Ml. a i.e. 600. 3 Lx. 507. * [1890] A. C. fiU.
B [1003J A. C. 40. 54. In Union Credit Uank v. Mrraey Dorka and Harbour Hoard.

ri899j 2 Q. B.205, nt 211, Biahrnn. J,, with Lord UnUUnyo opinion mSrho'-fipld v

hart of LondfatHhovgk, bctore him, did not cmiHidcr Yonng v. Oroir to bo owrnilrii

thereby ; but the propoiition he vuuchei^ it for jh certainly not a propoaition iiivolvcil

in Young v. Qr^e. Bigham, J., aMumes Ihiit the cheque wiu Ullea up befnrn iH)«tii-

A gUnoe a( the facta will show that the cheque wm filled up. then entnutml to tln-

ulerk to chi^nge, itnd nabfleqiiently ftlfcered withnnt «nthnrjty : 4 Bing. 2Sa.
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(Inlivflri»l thf iii.lu'ri t nf iti- Privy ('oiimil. ^ay^ :
"

If titp prinripln
liiitl (lowti in Yimn'i v. tinttr cuiilil Hfill U ii<tmi u|hm, lh« lUnk »f
Hamilton winiM. ih lMitw<M>n thoin-dvi-H uikI an inrnKnnt Imlilor fur

vrIiio. I)« c/«tn|.(K».|." Till-*, uMHumiriif timt. tim prin.iplu o( Yontuf v.

^/fo(« ifi rcinftm<i| to the ruUtion of imnktT iiikI nwtnmnr,' in pliiinly ii

miitiilcR. Uoiontimio^: " AftortInMliMiHiunof th** llousnctf Lonln in
Schiylfitld V. Knrl of fAwdetbttroitgh, it wiw h<>|)o1tMN t'> nmtiMiil llmt Uy
the Iti,* i>f Kn^liiml tin- llirik of [[iiniiltnn vti* in.t ut lilmrtv to prove
that the chetiuoKmt Ihhmi fnimlulpntly uUer«'iiift«r ii liait ImcTicirtitlo-l

by the Imnli." Most cloftHy no, Lormno ihu n-liUion in not that oj
ttunlcnr and cnitonittr.

Then numi i'nh,ni*d Ihnk of AuMtmlfui'i v. Margfiall,' wlicro th«
((iift-ttion whether there ih it eiuty of rare from the iMmtomor to the
hanker wan illrectly nii^eil. The Kigh (Juurt of Australiii.-' roveriinK
theMupreine (vourt of Victoria. hoM I here is nmiirh duty. ( JrilUth, (U.,
haiteii the judgment of the Court on throe yroimd-*

: (I) "' InNrW/iVM v.

Earl of Londeshorottgh, Lord HalHliury, C, invited tlio (loUHe of Lords
foriiuily to overrule it " ( Y-mri't v. (/rote). The propo-sitjon tluU they
responded in inferred. (2) " It is inipossihh! to riinard the judnmont as
anythinnr niorothan a derision upon the f;i"ts of the purtiruUrriwo."
The irnptrt of this prnpfwition has aln-adv hi-cn fxamined: ' and (3)

I'
H the doctrine fof Youmj v. Grotv] applitn to tlio c.iso of a cheijue

it must aUo apply to the accuntor of a bill as hotween him and tho
drawer."* The validity of this ap'i[)lithr;,'rn is lU'p-'nrlt'Ut on tlio

identity of the two propiwitiona and so tar as they are identiral.

The Privy Counril alHrmcd this judurnont on the authority of
Scholfield V. Earl of I^mdvjifioroii^ifi. They say :

* '* Tho principles

there laid down appear to their Lordships to warrant tho proposition
that, whatever the duty of a customer towards his liaiiker mav be with
reference to the drawing of cheques, the mere fact tha*^ tho cheque is

drawn with spaces such tnat a forger ran utilise them for the purposes of
forgery, is not by itself any violation of that obligation."

It therefore becomes necessary to ascertain what tho " principles
there laid down " were.

_
In Scholfield v. Earl of Lmdeshoroiufh,'' Lord Watson says :

" In my
opinion, Young v. Orote can have no bearing upon the present case if

it was derided upon tho ground that the customer, by signing a blank
cheque, had given implied authority to fill it up to any aubaoquont
holder." " If, on tlie other hand, the derision in Young v. Grote was
based upon the ratio that the customer, in filling up the cheque through
his wife, whom he had constitute<i his agont for that purp-" ^e.had failed

in the duty which he owed to his banker by jiiviiij; ia(;ilities for the
fraudulent alteration, I am not prepared to atlirm that it cannot be
supported by authority. But it does not, in my opinion, necessarily
foflow that the same rule must be applied between the acceptor of a

I 1 See per Lord Eaher, M.R., SchnfSi-M v. Enrl of r^''4t»h»rough, [1898] 1 Q. B. 543.
« [1906] A. C. 659. ^m
3 1 C. L. R. (Auatmlift) 632. ex|ihiiQP.l Austin v. Austin. 3 C. L. B. (Auatralift) 816.
* Ai%te, 1318. In Sx parte Sw^n. 7 C. H. V. S. Williams. J.. 445, Biiyn : " Ite ftathority

cannot he disputed."
S If the bill ia payable on demand hv a. bink«r it in n ohoqiif; : 45 * 46 Vict. c.

GI, B. 73 ; thureiMoniii){ is idi-m per id it the bill h not paynbttx on demand, there
is a diHerenoo which the C-J.'s afflrir '->#« not removB : the diflercooe between
paying a'Tay money and undort.i'-' bo at a time more or less remote

:

lea,'
. .

Rnnknf
. I iM/r'WiMi'i

V. St'tmhaU.

AtTirrand on
tho iiiithority

of SeKotfUld

V. EaH of

tMJtlUs-

I'orougK.

Young r,

Grote,

aucopted by
l^rd -

WiltSOD.

iy

mm 'I

least ft place of reppntanoe ii H -

7 [I896J A.O. 536.

• [isoei A.a tea.
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bill of exchange and a holder acquiring right to it after acceptance.'
The rest of the opinion is devoted to the.so other circnnistances. Uril
Macnaghten ' treats Yomig w.arole. at greater length. He first refers to
<hrr V. {%«)« Hank of Scotland ' in the House ot Lords, and qnotes Lord
l.ranworth.C.

:
"The principle is a sound one, thatwhcre the customer's

neglect of due caution has cSused his bankers to niiike a payment on a
forged order, he shall not set up against them the invalidity of a
document which he has induced them to act on as genuine," and adds •

If that be the principle of Young v. Grole, I do not think it help.s the
appellant much. I.«rd Cranworth treats the rclaticm of banker and
customer as the governing feature in the case. That relation is, I
think, a long way off from the connection between the acicptnr of a
bill and a subsequent holder." He then notes that Parke li 's ex-
pressioiis pving the opinion of the judses to the House of J,ords in
Jimk of Ireland V. Trmteea of Emm'» Charities, are to the same effect
Nor do I think th.at there is any difference in substance in the view.s

expressed by Lord Cranworth him.scit in the two cases." It may bo
mentioned that Lord nrougham. the only other Lord who addressed
* m. !"* ™ *'** "CMSion, concurred in approving Young v Grote
The doctrine " [of Young y. Grola], Lord Macnanghten adds " has

no application to the present case." » t,ord Morris also failed "'to sechow It governs this case, where the defendant accepted a re^mlarly
filled-up bUl

;
and Lord .Shand says :

< " The case of Yomw v, Orote.
between a banker and his customer, was one in which there was the
relation of parties contracting with each other. It appears to me
that the ground of decision, as reported, was in conformity with the
limited doctrine of Pothier, that this relation inferred, if not expressly
at least by implication, the duty anil obligation on the customer'.,
part, in issuing cheques on his baidcer to third parties, to take
care that these were not in such a form as to give the means of enlara-mg their amount without this being readily detected. In that view
of the case the decision does not apply here." Last Lord Dayevconcumng with Lord Watson, said: " I only desire to say that in my
SP'"™; "»; ludfment in this case is outside the case of Youngv
Orote. Thus five out of six Law Lords held that Young y. tfrofc
was untouched by the decision in Scholfield v. Bad of Londesborouah

lurning now to the opinion of Loril Halsbury, C "
I ani not

aware he says,' " of any principle known to the law which should
attach such consequences fa duty to safeguard from fraud

| to a written
instrument when no such principle is applicable in any other region of
jurisprudence, where a man's own carelessness has given opportunity
for the commission of a crime."

" i-i j

If Lord Halsbury by " jurisprudence " meant the science of law this
assertion is inaccurate, as his lengthy excerpt from Pothier sufficiently
demonstrates, even apart from the American ' and Scottish cases.'

'

LJi '^^»,^y^^s,^stv:'^•I iXreT5i;=" ^^1;;;

mi..i„„^,., fraud by IboLnipbtrjd.^ISlS^ "" ^''•^^
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It he meant m the Enghsh system, then it, assume., ns ho proceeds
to <l>> in the next |),issage. »n identity Iwtween the liiw ,i» to chattels and
the law n, to mercantile ,,aiH,r. Put Wd Halsl.ury has himself pro-
vide, the answer to his arg„ment :

" Such a mode of reasoning assumes
that the law is necessanly a logical code, whereas every lawer must

?eliri^'l^"' 1
"' i'" 'T .'!' .'"," "'""*>" '""'™' » «"

:
' ''« '""•'• '-"'

Seinorne has also done :
' A banker undertakes to ,h) wliat is in *lb»'nc'.

the proper course of a banker's business." Therefore, where a ZT!\
men h.,nt for seventy ye.irs. the argument that it is not lo.dcal is of no l> '"!•"
greater weight than that drawn by Lord Halslmrv from the defe-tiveana ogy between a nian',s pocket handkerchief a.id a bank-er's cheque.

Lord Halsbury s illustration is superficial, not sound. His words Lord
are

.
A man, for instance, does not lose his right to his proiicrtv if ho H,il»l),iry'«

has unnecessarily exposed his goods, or allowed his pocket handker- '""""'"^
chief to hang out of his pocket, but could recover agLinst a bZfiL

'""""'""'

purchaser. » True beoau.se there is no duty ;
' but import a ,1 itvand the result is different, and duty or no duty is the point at iss.i^

here A man who had made a binding contract with a .•oiijuror t..produce a certcin handkerchief at a certain place for a company to
see the conjurer turn it into bank-notes, and then so negligently let ithang out of his pocket that the handker,-hief was stolen, would be liable
to an action for damages either " in English jurisprudence " or "

inan.y other region of jurisprudence": neither would any principle of
urisprudence b« violated by attaching a customarv or cinventional
form or safeguard to the execution of a <iulv. Hut further, a dntv notto facilitate fraud had been asserted in the House of fiords bv' f,ordHerachel

,
(

.., three years previously to the time at which l.ordHalsburvwas speaking, and expresses the outcome of a long line of eases then
affirmed by he House," and a principle ostabli.shcd in an extensive field
of law

:
so that a prior incumbrancer who has not given notice ispostponed to a later one who has given notice on this very ground

-

of a duty not to facilitate fraud.

th.l't"^r}'^^''7
™'"''""'^.- ." The truth is that the whole doctrine, I.„rdthat facilitating forgery, or giving opportunity for forgery, or .so actini.' ""J^biTy.

that a forgery is a po.,sible result, affects the validity of the instrument ';V^r'"''
"<

forged, may be trace.l, in English law at all events, to the ease of tT.t'roungy.lmilr, and jirobablj beyond, to certain doctrines of the civil ''"""J >.

law, wluoh, to my mind, form r- nart of the law mcr<diant, so far as
"""""'"l-

It exists in Enghsh inrisprude .""
It must be adinittcd that if Lord Halsbury was competent to

overrule yo««, v. GVoie whi.h had twice been approved hv the House of
Lords, and twice upheld by the collective ojiinion of the judges this

sTlJte; T^'r
^^ '.'"Sl'S"'"* '» "suing the (dieque in in unusual

state. The forgery is, m the train of eoiisequcnces, not the broach of
I yttinnv. L,a/Anm. [1901] A. 0. 50rt.
> Foj!iViiio'«ca»e, [1891JA. 0. 127.

1 Per C.K:kbiirn. O.J„ Jo4n»on v. C, dil L,j,mmi, Co.. 3 C. P. I) 1-
» Ward y. Dunambt, [ I893J, A. C .Wa

.
o v

.

.
.
„. ...

« I.ird H,l,b,iry'» 1.^,1 bi«ory i» hipdly a.-rnr.ilo. in til- li-lit „f Sir Tli„m».

' Btiti*h Lin^n

!'i,

M\

"'^. V. Ow
cirryinj th) mnnt of LirJi C

^idoTiiaa fiiinrance C,„, , .„
"

,
Ccanirarth, Weii'*!'

. H. L. So. 107. 114,
loydalfl and Chelmsford.
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OonrluRion
Ytmng v.

[

(Jrolf. not
overruled.

duty itself, but a consequence of the breach of duty.* He continues

:

" That case has been pushed so far in argument that I think the time
has come when it would be desirable for your Lordships to deal with it

authoritatively, and to examine how far it ought to be quoted as an
authority for anything." We have already seen that Lord Halsbury's
five colleagues responded to his invitationand refused to overrule Young
V. Grote, but limited its operation to the case of banker and customer.

Lord Halsbury next examines th^ judgments in Young v. Orote,
and detects " inextricable confusion, not only among the different
judges, but in the judgment of each judge in turn." " He fails to note
that the judgments were oral ones, delivered at the conclusion of the
case, and thus, as later instances also testify, likely to be very in-

exactly expressed
; and also, which is of more importance, that the

result of the conference of the judges preliminary to giving judgment is

very distinctly summed up by the Chief Justice :
" We decide here

on the ground that the banker has been misled by want of proper
caution on the part of his customer." The passage, in Lord Halsoury's
opinion, which follows this, is barely tenable as a debating point ; and
there is no better authority to cite than Lord Halsbury to prove that a
judgment may be sustainable, though passages of it, or illustrations in
it, may be very inexact.* The facts in Young v. Grote are fatally incon-
sistent with Lord Halsbury's suggestion of the blank cheque theory, and
inconsistent with the more widely mooted explanation on the ground
that the plaintiff had issued a blank cheque. They set forth * that the
wife " delivered one of the cheques so signed by P. Young to William
Wo.-ooster, a clerk of P. Young, and desired W. Worcester to fill it up
with the sum of fifty pounds two shillings and threepence. Worcester
accordingly pied it up mth that, mm, and showed it so piled up to Mrs.
Young, and she desired him to get it cashed." ° Thus SI-s. Young
entrusted a special agency to her agent, saw to the completion of it,

and then gave him another commission. The explanation that the
negligence was entrusting the cheque to the wife, or that it was the
issuing of a blank cheque, falls to the ground. The neglixence, then,
can only be what the House of Lords, in Bank of Irelam v. Evans's
Trustees, accepted it to have been on the advice of the judges : that
the customer, by his neglect to use due caution, had caused his bankers
to make apayment on a forged order.

Lord Halsbury expresses his opinion that the " modified doctrine
"

laid down by Pothier," " considering the principles on which that
learned author himself relies for its acceptance, is not and never has been
the law of England." It is submissively pointed out that that may

I Smith y. L. As S. W. Ry. Co., L. R. C. P. 14. Ante, 87. - ri89fi] A. C. C22.
3 E.g., hia Lordahip's owd judgment on " resulting trusts." " If ii, ;• intended (o

have a reBultin^t truxt the ordinair and famili&r mode of doing that ia by saying bo (m\

the f.ice of the instrument " ! Sm^y. Cooke, [ISftl] A. C. 290. See Underbill, TnisU
(5lh ed.), 106 n. Poaaibly his opinion in Scfujifield'i ease may also i>e in point.

4 4Bing. 264.
^ ^ J t~

» The head-note in 12 Moore, 484, is even plainer: "The wife requiring £S0 2a. 5(1.

desired one of iier husband's clerks to fill up one of the checks for that sum. Tlir

olerk did so, and was srnt to get cash for it ; but before be {N'osented the check I) i'

altered it."

This may be extracted from some nix pages of the law reports oceupied with :>n

excerpt from Fotbier printed in the middle of Lord Halsbury's opiuifHi. The relevant
passage occupies as many liii.-N in 4 Bing. 208. The " modified doctrine " is—if it be
the fault of the customer thiit the banker pays more than he ought, the customer
muBb malkv till! Jiiti'ioiiutT ((i«jd ; and tbia is twvepted by Furke, B., deliToring ttio

opinion of the jadg^. Bank of Ireland y. Tmidea of KvanM'tOkiwUiet, UK. L.C.ilO.
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ToS '"
' " ''"' "!« pri'W'iplo of Yminj v. Orote, expounded in

I8J7, recogniaed in las Lordship's own House nnd acted on ever since,
may, notwitlistanding its i»ncurrence with a passage from Pothier,
be part of the law raorcliant : the custom .of merchants Renerallv
accepted m Kngland

; even though the judges gave inconclusive or
conflicting or mcorrect reasons for its currency. The conclusion is
mevitahle that I'ouru/ v. Orole is not overruled.'

Returning, then, to tlie judgment in Cdoniai Bank of Australasia v. InMoncatf
ManhaU, we are driven to conclude that the statement there "'««"»•""
made, that the duty which, according to the ruling of the learned ""I^Ki'"'thief Justice, subsists between customer and banker is substantially Ban.iZ
the same as that contended for in SchnlfUU v. Earl of Londeaboram/h

"'" -i""™*"'"
IS as inaccurate in law as it is in fact. In law it is inaccurate 'for

' '"»"*""•

Young V Orole m not overruled, since our examination demonstrates
that no adequate authority has yet even aSected to overrule it ; nor is
an unanaly.sed assumption that it is " .substanti.illv the same " with
something else that is overruled sufficient to do' so in face of the
weight of testimony that it is something diff.^rpnt. It is inac, rate in
fact

;
because, irrespootively of its legal cilcct, between customer and

banker there is a definite contractual and custoniarv relation ; while
as between holder and acceptor of a bill, the acceptor may be, and often
IS, Ignorant of the holder's exi.stence till the mimient when he is called
on to pay the bill by virtue of his acceptance of the paper of a third
person.* The subsequent assumption that SeJml/ield's case = " included
everything existing in the present case " is manifestly a pelilio principii
and contradictory of the very nuthoritv to which it njipeals ; for Lord
taher, M.K., who justly characterises I'oun,, v. Grote as " the fount
of bad argument," yet adds " it does not applv to this case "

: Schol-
field V. Larl of Lotidesborotujh.

In Colonial Bank of Australasia v. Marshall, accordingly, the
question being between banker and customer and evidence being
given that the cheque had been drawn in other than the usual way the
case should have been left to the jury.

» „'* ,'*
J?°^

apparent why the doctrine so forcibly propounded by s™,.™ v.
bollock, C.B., in Rogers v. Hadley ' was not invoked. The cheque in ""<"«!'

itsinceptlonwasabsolutelyinoperativowithoutthe fraud. Whetherthe
drawer is one person or three, if before the issue of the cheque there
IS a fraud by the drawer himself, it vitiates the cheque on the most
elementary principles

; and Marshall's nisc, where the fraudulent
drawer is to profit by his or their own fraud, seems to be an a fortiori
case

;
for the drawing cannot be divided up. The signature of two

out of three whose signature is necessary is a mere nullity, and the
signature of the third—a fraud. In any view the decision is most
unsatisfactory.

I think the relation of bankers iunl ciistomera does involve ;> duty on the part
. Bardayt,

, .. • - •,' " " "' uunncis .tiKi ( iisEuiii,,rH noes involve ;> aiit
of the ou.tomer

: per Kennedy, ,1., Umt Sanitari, Stmm Laundrg Co.22r™e»LR.738. > IIDOD] A. 0. 5i59
3 L.C. 567.

,„
' ," .T"? J'",' i."

'"""'"'" "><' »""" o' iiilhority or of ae.-uraey in thin judgment
to note th«t LirJ Micn.ghten who w« .jtting in th. Privy Couneil «t the hearina,
nijl in hu elaborate opinion in SrIu'feU v. Karl o/ AoiuJcioroiM*, [18901 A. C 64,'
held the relation of banker and customer " a long way oJ from the ooinoction between

.„,.^S'' ". '" »"J,«",»lMe,q"ent holder 1- yet the identity of the relations is

rr^o"i',°n "nT,",''''''"
'"' "" "''" °' "» iudgm™' in tie Privy Council.

,., ; ''*?-'lig:" '",
„ .

' 32L.J.Ex.24i.24ii. 2II.Sa227. 247,

91Ma«s.39,42: HoOTv.Sieen,18C.B.(N.S.)426.
s r y. nutweu.

\'i

i U
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Sckifddv.
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IV. Bankora
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hoiHrmon.
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^(tmtq V. fifr'rfp WHS also miich rtisfussml in tho Ociurt of Appeal in
Schol/irld V. Earl r>/ Undeshoruuiih < in ronsidiTing tho liability of an
acceptor of a hill of exchange in respect of fraiululent alterations
anhsequent to his arroptance.

III. Another relation froi|iicntly constituted hctwcen a banker and
his customer is that which makes the banker a pawnee of his custoniera'
securities.

In this relation, again, bankers have most undoubtedly " a general
hen on all securities deposited with them as bankets, by a customer,
unless there be an express lontract. or circumstances that show ari
implied contract inconsistent with lien.'" This lien exists not only
when the banker makes a loan on the pledge of these se(niritiea, but
also where the customer overdraws his ordinary account. The banker's
liability In respect of (he .securities appears to be that of a bailee for
reward.' The liability is thus stated in the Roman law : Ea i,/iliir.

qum diliqrm jmtcrlamilim In suia rehm prmlarc sokl, a creditnre
vxiijimtiir :' and Ifiiia pignm ntrixiaqm gratia daliir . . . planiil
Huffrm, si ad ntiii rem ciialridiemhm exai-lam diliuenliam adhibeal ;
qwim ai pra-atiterit el aliquo ftirluilo eaaii earn rem amiaerit, aecurum ease
nee im/iediri eredilum fetere} The amount of care exacted is that
which an ordinary prudent man of business habits would use in tho
custody of his own securities.

IV. The last relation which it is necessary to notice here in which
bankers stanil to llieir customers is that of warehousemen of their
plate, jewels, deeds, and securities.

The general aspects of this relationship have been already con-
sidered under the head " Deposit," and reference must be made to the
iMses there cited.' The leading case is niblin v. MrMvllen '

before the
Judicial Committee of the Privy Coum^il. affirming the decision of the
Supreme Court of Victoria, which adopted as a (mrrect expression the
law as stated in Addison on Cimtracts " as follows :

"
It is ti custom

of bankers to receive and keeji, for the accommodation ,if their
customers, boxes of plate and jewels, wills, deeds, and securities ; and
as no charge is made for the kee, uig of these things, they are gratuitous
deposits. The li;inkers, therc'ore, are only bound to take ordinary
care of them

; and if they are stolen by a clerk or servant employeil
aliout the bank, the bankers are not responsible, unless they have
knowingly hired or kept in their service a dishonest servant."

In the argument of the aj.peal it was admitted that the appellants
were gratuitous Ijiiilees

;
» but it d(«ss not seem by any means clem

that that is necessarily the position of a banker receiving seeuritic-
for safe (iu.stoily and without any special agreement. There has grown
up a practice of customers sending their jewels and securities to banker
to be taken care of. But the banker discriminates between customers

1 (I«»S|IQ. B 5*1.

3 Bmndm y.Umnell. 12 CU. * P . yf, I„.nl Cain|il>oll. 800 ; Loiiim CkMrrrJ ll,ii,l

of Auatmlm v. Whiti; 4 App. Can. 413.
s Inrt IhulrdS.rvice €„., Jo*a«to»', Claim. U B. 11 Ch. 212, .lintmgiii.hrd i,<„

V. Mnrhn, I* R. 17 K.|. 224. 4 J) |.1 7 14
fi Inxt. 3. 14, S4. InthcElzoTirctlitionof I«63thiais3, 15 S4

.-iM/p, 756.

'
I'

,"• 'JJ'- '"• -F ^"« " ""*"• ^^ " »'l- 22<- All ll,c chief ca,, .
are citol m De Hawn v. ATfw^inffton Nrtiional Bant, 81 Pa. St 95

? fith H. (a.iv(.'B), 4')f,.

,. ° *"'.P" 'fi CWInnford, ,1.34. There were two eounta to llio deelaration, II:,
Ileal alleging a badnient tor reward, whieh the jury negatived. See Dairliont y. (/»:.»
/lalumtBant,m Me. 389 : Brigg, v. Upaitldiii], 141 0. S. (34 Davia) 132.
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and thoRo will, h.ivo no reli.tion with his bhiik. It liu, latler were towi«h to plaro Berunties with him, ho wouhl either >,.ruse o. nwlie a
cliarge. i he relations of hi, cusloiner with him makes a (lifleronco
in this respect that he art, <liflerontiy in the (u.st.,r,R.r', .a,e fr„mwhat he would if the relation of customer did not exist. Then can it
fairly be said that the position of a banker taking charno of k vuritios
for a customer IS identical with that of ,. man entrusting his gold watch
to a friend or leaking up his deed-box in a neighbour ', hous., while hogoes out of town? If the position is not identical, ihc. banker is
described as » gratuitous bailee in a sense peculiar to this relation

autnontios. 1 he bank cunnot use the deposit in its business and no "'"liuhti
such profit or creclit from the holding of the monov can «i»c as will
convert the bank into a bailee for hire or reward of anv kind The
oai raent im such cases is purely gratuitous, and for the benefit of the
bailor and no loss can be cast upon the :«,nk for a lar. env unlcsmere has been gross negligence in taking care of the deposit " ''

There 1, one consideration (|uite left out of sight here. The deposit ormay have been induced to open the account in orilor to deposit his

flcmtTf \" "'°'° """' '" l^-<'°",-"'l'eli.ion for banking business,
facilities for keeping securities safely and readiness of accels to themmay be a determining element in selecting between competing Innks.The point IS of hardly more than .speculative interest, as tL care taken

.

neghgenco whatever the abstract standard may be.

', i'""™"
> S»r.««« NulUmnl U„i,k. 1 lliiii (N. Y.) iKHi

, ,, 'J'''*R"J»''.''-'-i'>*»">'-'^''«"»»'«"«*.72P«.Sl..l7s ci,il„.lvi„„ll H,

(

V
I
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Dotinitiontt,

Sir Edward
Coke'..

Riwfii,

L.J.-..

LindU-y,

L..J.'«.

KSl'UPl'lil,.!

" EslcjppE," says «ir Kdward Coke," " conioth of the French woni
estoupe Imm w leiico the Kliglish word stopped ; and it is called an
estoppel or couclusiou because a man's owne act or acceptance stopnel h
or closeth up bis moutb to alieilge or plead the truth."

" Estoppel," says Bowen, I..J.,= ''is only a rule of evidence
; you

cannot found an action upon estoppel. Estoppel is only important
as beinjt one step m the progress towards relief, on the hypothesis
that the defendant is estopped from denying the truth of some-
tlung which ho has said. An illustration of a case of that kiiul
of estoppel filling up the gap in the evidence which, when so filled
up would produce this right to relief, is found in the case of /,.
re Uahin v. lian Francisco Ry. Co.* Burmees v. iocjt' was a case of
estoppel. As soon as we looked at the record it so appeared. It
was a case where there was a right to relief on the hypothesis that the
defendant was precluded from denyingthe truth of a particular fact."

Estoppel, says Lindley, L.J.,« "
is a rule of evidence which

prevents a man from saying what is true "
; or as Bramwell, L. J., puts

It, an estoppel may be said to exist where a person is compelled to
admit that to be true which is not true, and to act on a theory contrary
to the truth. '

-^ •'

The law relating to estoppel is extensive, but onlv a small portion
concerns us here-viz., that relating to estoppel by negligence, an

*"?l'l^',.•'•*f"'''''«Tn».3B. *S. porWiglitman, J., 481).

in W™i«B . nt "
1 « ,

'", "."""''''"itly rcmorknble itatomoiit by Griffilh, Ct..

„ir™ v2; ^"^ "lop/Hj in pait wm not, however, formulated in England in ISl'T

buW^/ZLfT» '" ""V "'", '»'»"•'»' «"ition in the word " formulated
'

Re!, B?^q ; I":"""
''"f""'"!

hy (.'oke, <•„, Lilt. «.p,«, Jt„viyn.; ca,e,H\..

( 18Sr» (ve^, f aln t.,
"« "'"i'l'' have eon.idered Wdl^nd Caml Co. v. fla,i,„„,

• 10 V'e« IVo'
^^' ''*'''''''' '^"P"'"''"' V. Barcla!/, [1906] A. C. 392, 401.

.her. ™""m
^"*'"'« *'«'«'!' 'Smilh.on. [1S93] 1 'Jh. 14. To eroate an e.to|.|.l

wm'i.™ T
'^' S-? ""' ""' •''"««'» mint be certain to every intent " : i.rWilliam,, J., Ktpp ,. W,p,u. 10 C. B. 63 , Whituh^rch v. Ca«i,mi. [19021 A. V.'"•'" ' Simiii T. ^«»lo Amaican Tdegmph Co., 5 4 B. D. 202.



CBAr. IV.] ESTOPPEL. 1333
exprcMion usual but not accurate; since neKli^-encc preventa a riditof action accrunig, e.toppel a right that has accrue,! from being »e"Sp

General Principles.
The distinction should be observed between the operation o( fraud n . .

.t"l^ o°ntf„r^."r"n?
and estoppel,' Fraud viLti ev^/S g l^^Z!,

at the option of its victim. Breach of duty is the violation of an "'""''• '•'•"">•
pb igation and the ground of action where damage is suffered W»rran?v

"' ''"'.•
,

of thir/tt„Za^r'''Hr^^"^^^^^^^^ot a thing, the warrantor sha! be bound to act on the basis of it being

™n™«r .•'"'" ^.''''PP"' '' " '"«»' ^"^^^y K> "ver contrary to arepresentation, and the representation must be of such a nature that

he es,o„i!r ""rlf-lfy """"""We man, and the person seSng upthe estoppel must m fact have been misled by it.» Unless a Uabilitv

thTt^aZ''^*''" '^r ""y': "'"'' ^ "° greaterobCln on one

is to Z^Z fT"'^ '".r^ '",1"''^ """''' "' '''" to answer, that
is, t^ the best of his actual knowledge and belief

P»,U R*T?' '"'° "' ^"''PP"' '» "'"'^d in f'^<'» V. Cooke' by P,.rkc l< i„

S;/„'% Pl'"l." P"r°"" ''''''"'*'"" »' I-o'd Dmman, C.J., in 'v'.™!.v.
fickard v. Seara,^ that where one by his words or conduct wilMh, '''"*'•

iiiy/«ll* V. CVra/ojt L R 10 ClT a) in & i,
' "«'™„"I»n by Lord C'airiu, 0..

.«id-°*j>Jl^Jt''i"""''°?"™'- »'<«'.l»A.*E.97,»hereLordD,i,ui,i, rj

broadly." See >»*4(/y B'X. L E rfo B n«n ' "T j'^ "5 '"' " '""'' ''«•

» A. * E. 474'' "' " " '" "' "™ '"'"'«' " "' " °»y "» •»° by Kferenc. to
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Term
wilfully

'

Parko, B.B.
cumiiiL'tit

iiiiipliGed ill

l.'orni/ih V.

Ahimjion h'

Pollock, " '

«by
ClI.

piwiliuii, the fiiriuer is conrluded froui avorrin); a)(»tn<t the latter a
cliSerciit »tute of thiii|;H as exMiiKut thenunio timu." The term ml-
IhUij, as used by Lord Detiiimn, is ex|iluinoil to moiiii :

"
If not that

the party ro|iro»oiits that to he true wliiih ho knows to ho untrue, at
least that he »imn< his reiiresentation to bo acted upon, and that it is

aeteil upon aiu;oriUn((ly
; and if, whatever a man's real intention may

be, he so conducts hiniHolf that a reasonable man would take the
ropresentatiou to bo true, and believe that it was meant that ho should
act upon it, and did act upon it as true, the party making the representa-
tion would be equally precluded Ironi contesliri)! its truth ; and
conduct, by ir Jigenco or omission, whero there is a duty cast upon a
Eoraon, by usano of trode or otherwise, to diwloso the truth, may often
ave the same efiect. As, for instance, a retiring partner, omitting to

inform his customors of the ImI, in the usual mode, that the con-
tinuing partners wore no longer authorised to act as fiis agents, i.s

bound by all the contracts made by them with third persons on the
faith of their being so authorised.' ' Further on in the same judg-
ment, Parke, B., says that the reprosontation that is necessary to work
an estoppel must bo " such aa to amount to the contract or licence ol
the person making it";' and Lord (,'helmalord, C'.,» subsequently in
the House of Lords, after approving Parke, B.'s, doctrine,' adds, "so
that I appruhond, where there is a vested right or interest in any party,
the principle of law as now firmly established is, that ho cannot waive
or abandon that right e.xcept by acts which are e>|uivalont to an
iigrecniont or to a licence." ^

Pollock, C.B., in I'vmish v. Abinijluti,' lomiiicnts on I'urke, li.'s,

judgiiient in Frfriimn v. Cimh as folhiws : "Lord Wonsloydale.
perceiving that the word " wilfully ' might lie read as op|>ii.sed not
merely to ' involuntarily,' liut to ' unintentionally,' showed that if the
representation was made voluntarily, though the cflect on the mind
of the hearer was produced unintentionally, the same result would
follow. If a party u.ses language which, in the ordinary course of
business and the general sense in which words arc understood, conveys
a certain meaning, ho cannot afterwards say he is not bound if another,
so understanding it, has acted upon it. If any [wrson, by a course of
conduct or by actual expressions, so conrlucts himself that another ma v
reasonably infer the existence of an agreement or licence,' whether the
party intends that be should do so or not, it has the effect that the
party using that language, or who has so conducted himself, cannot
afterwards gainsay the reasonable inference to be drawn from his

words or conduct.'*

> ;! Kxi-li. «' ,. Cp. .SVar/ v. Jardinc, 1 A|»p. (.'us. 345. Uritiah Uomta Aifturuti'
CmpHralitm v. PaUreon, [1002] 2 Ch. 404. itt thi- converw cmtr.

a J'iirke. B.'«, autemollt him been adopted l,y Lord Blui-khurn.delivcringiudfimriil
111 llie following ohbcb: Belts v. Menzitt, 10 U. L. a Hi ; iWci* v. A'ff n//. 1 Q. B. M
073 ; MUes v. M'Jlieraith, 8 Apu. CW 133 ; M'Ktnzk v. tiritish Lintn Co.. « \vv
C«». 101. 3 Clarke v. Hdll, 6 H. L. C. DM. A Supra.

6 See ChadKici \. Manning, [1890] A. C. 231, decided on Uie nutliority of Jiml. n
V. Monet/, tnpra. « 4 H. 4 N. 665.

' This test of an agreement or licence in ul«o adopted by Lord Campbell, C. i

C'aimeroaa v. Lorimer, 3 Macq. (H. L. Sc.) 830. The Ameriean law sccmB to be (l<

aame ; ::ea»ions v. Rice, 70 Iowa, 306, 310 ;
" The teat question is as to whether I li.

party scttina up the estoppel was justified in relying upon the conduct of the otli' r

party." "Every person will be conclusively presumed to intend to ho underslo.Kl
aeeordiog to the reasonable import of his words : an<l where a jieraon's word..; .!:'

thus reasonably understood, and justly acted u[h)u by auuther, such {leraon eanimt
ho beard to aver to the contrary as against the other "

; iloroan v. tUUrmd I f

tW U. S. (6 Otto) 716.
' <s

»
ro«.

,
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Crompton, J.,' pnintu out that the uieaning of " wilfully " muit b« Hi«mdr
taken to be ' malo animn, or with the intent to defraud or deceive, but ''"*»•.
so far wilfully that the party making the ropresontation on which the
other acts means it to be acted upon in that way."

Urd Campbell • describes the dm^rino of estoppel as " found, I r,,rU<l.m|.-
believe, in the laws of all civilised nations," and ho states it as follows : i»ll'i •<«lo-
" If a party having an interest to prevent an ac^t beinn iluno, has full

"'•»».°' '.Iw

notice of its having been done, and acquiesces in it, so as to induce a ?»'S,,!,'",
reasonable belief that he consents to it, and the position of others is i»""'i-.

altered by their giving credit to his .lincerity, he has no more right to
challenge the act to their prejudice than he would have had if it had
been done by his previous licence." And Lord Blackburn's 'statement Lord Blsck.
18 not less forcible :

" When a person makes to another the representa- '"""'" in

tion, ' I take upon myself to say such and such things do exist and "";*'»;*''"•

you may act ujion the basis that they do exist,' and the other iniin
"'

"'

does really ai^t upon that basis, it seoriLs to nie it is of the very
essence of justice that, between those two parties, their rights should
be regulated, not by the real state of the liicts, but by that con.
ventional state of facts which the two parties agree to make the basis
of their action."

The principle was viewed in Jarden v. Moiui/ ' from the standpoint /„,*, ,
of a Court of Kquity. In the opinion of the majority of the Lords, no "»»'»
more was proved there than imported '.!.. declaration of a present
intention not to enforce a bond ; and the proposition of law affirmed
was that where a person pos.scises a legal right, a Court of Equity will
not interfere to restrain him from enforcing it, though between the
time of its creation and that of his attempt to enforce it ho has
mads representations of his intention to abandon it : "A mere expres- Her«
sion of intention, although acted upon, is no ground for equitable intention

interference."' fop tho

Lord Campbell, C, reiterated the doctrine a few months later ;
' and 'mto?, „o

Lord Selborne, C, in Madditum v. Alderson ' " always understood it to right.

have been decided in Jordeu v. Mom-y ' that tho doctrine of estoppel
by representation is applicable only to representations alleged to be at
the time actually in existence, and not to promises de future which, if

binding at all, must be binding as contracts." '"

A representation cannot be relied on as ground of estoppel if it has
been induced by the concealment of any material fact ; and least of all

can a statement induced by the misrepresentation of one claiming the
statement to operate as an estoppel be so treated.^*

This doctrine of estoppel in pais is aimed at tho preventing injustice ( iround of ihp
where one party has been led into error by the fault or fraud of the 'lustrine,

other. But it can have no application unless the party invoking it can
show that he has been induced to act or refrain from acting by the acts
or conduct of the adverse party in circum-stances that would naturally

t Howard v. Hitdsnn, 2 E. & B. I.

a Caimcro*s v. Lorimer, 3 Mut-ii. ( H. L, So. ) 82!1.

' 3M«eq. (H. L.Sc.)830.
* Burkiiukaw v. tiieoiU, 3 App. Cas. 102C. '. 1> H. L. G 185
"Per Lord Camplwll^C, Piggolt v. Strallon, I TV (;. P. & ,1. .11. Cp. Spirer V.

Martin, 14 App. Cas. 12, 23.

* atim T, Croueher, 1 De G. F. & J.
per Lindley, L..T., lOS, aU

• 8 App. Cm. 473.

13.

perKay. L,J. UO.

WhituhuTch
» y. Maott, [1904] 2 C'h. 367.

Soo l^w V, B'luverie, [1891] 3 Ch.,

» 5 H. I,. 0. 186.
V. Camnagh, [1902] A. C, per Lfjrd Macnaghten, 130.

2(J

11

li
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ItabUM
downbv
Wild*, H. I

qualillfd in

tnpEx-
rhitiiufr

OhambFr by
HiMkburn, <I.

L. * A". »".

Hf. Co
tiummod up
by JftiuM,

L.J.,li>JIi

partt Adam-
ao%,Iure
CoUie,

and by
HellUh, L.J.

in Hunttr v.

WaiUrf.

uA ntioiully itignanca ordimry men. Thm it o»n only b» Ht up

by one who Hm b«n nctaally mule.1 to hid injury ;
for il not

mialed li« can l>»v« no ground lor thu protectiim of tlie prinriplta he

involiea.

'

In Siroii V. tlortk Brilith Amlralalinn Co.,' in the Court of Ex-

chequer, Willie, B., formulnteil the pro|i<i«itiona i
" That if a man haa

wilfully made a false aaaertion calculated to lead othera to act upon

it, and they have done to to their prejudice, he i> forliidden, aa againat

them, to deny that aieertion. That if he haa led others into the

belief of a ceruin state of facts by conduct of culpable neglect oalon-

lated to have that result, and they have acted on that belief to their

prejudice, he shall not be heard afterwards as against such persons

to show that state of facta did not exist. In short, and in popular

language, a man is not permitted to charge the conaecjuences of his

own fault on others, and complain of that which he has himself brought

about."

In the Exchequer Chamber, Blackburn, J.," characterised this aa

" very nearly right, hut, in my opinion, not quite," and he pnweeils to

qualify it by two provisoa : the neglecf " must be in the transaction

itself, and be the proximate cause of the leading the party into that

mistake "
; and " must be the neglect of some duty that is owing to the

person led into that belief, or, what cornea to the same thing, to the

general public, of whom the person is one, and not merely neglect of

what would be prudent in leapect to the party himself, or even of some

duty owing to third persons, with whom those seeking to set up the

estoppel are not privy."

Brett, J., expands this into four propositions.*

These are all condensed in the expression of James, L.J., in Ex
porte Adanuon, In re Collit :

' " Nobody ought to b« estopped from

averring the truth or asserting a just demand, unless, by his acts or

words or neglect, his now averring the truth or asserting the demand

would work some wrong to some other person who has been induced to

do something, or to abstain from doing something, by reason of what

he had said or done or omitted to say or do."
" It is still," says Hellish, L.J.,* " a doubtful question at law . . .

• whether, if there be a false representation respecting the content*

of a deed, a person who is an educated person, and who might, by very

simple means, have satisfied himself aa to what the contents of the

deed i«ally were, may not, by executing it negligently, be estopped as

between himself itf a person who innocently acta upon the faith of

the deed being voiid, and who accepts an estate uncler it. I do not

i Hardy T. CktJiaptate Bank, 51 Sul. 662. 589, summuriitotl. In Morgan v. Railroad

C0..W1V.H. ((lotto) 710, 720, it in miid »lw.*yn to pi-Buppos© " error on one mde aiid

fault or fraud upon the other, and some dpfrrt of which it would bp inequitable for thv

party aRftinst whom the doctrine ia aaaerted to take a<l»antagp." The leading cajea

on estoppel by conduct are reviewed in Lealker Maavjaeturert' Hank V, Morgan, 117

U. 8. ( 10 DaTii) 96, 108-112.

» 7 H. * N. 603, 638.
, , „ , „ .

3 2 H. A C. 175, 182. In Hilton Crfdil Bmnk v. Merwg Doelu and Harbour Board,

(1899] 2 Q. B. 210, Bigbam, J., calls attention to '* the misleading wording of the

"
« CmV. L. * N. W. «». Co.. L. R. 10 C. P. 307 : Farmehe v. Uain, 1 a P. D. «« 1

Covmlryy.a. K.Ry. Co.. nQ.B.D.m 1 Sdoa T. io/om, 19 <J. B. I).6«i Longman

T.BalMlkmic Tramway; nmlilli)h.t'Vi. . . j ,

• 8Ch. D. 817. Kay, Lj.,inio«i. Bonimr, [186IJSC*. Ill, 112. indulge, in

ix propoaitioiu.

rmaUr T. Wo" L. R 7 Oh. 87.
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h« WM amhori«,| tn ,1„, that then. Iwcauw it wa« ™,i, , t iZ f^!™

Utt«c dat. h. gave the information. At that lime the I,, nk wLTn nowon,. p«„.,„n than it wa, when he fin,t w bio toXoLm,"Ctlon to thorn. The ( ,.urt of Se„i,m h»l,l tl>o appellant 6,(0Zd bvZneplufenee fron, wttmg up the forgery
; the horn, of

7'
L reveCdhi. Jocuion aa being contrary to jn.tice " ' to hold a man e, Slefor not giving information where, had he given any, thrpo,"".3 th.

£^Li X T''*" '",r '',°8™ k"" ^» betterod."^ While thu!deciding, tlie House of Unla carefullv i.rovi,h,,l for the "iJ, wl,.r!delay alter, the right, of a ™rty. " It would be a mo, T„ ;
™

„"^'b Jthug to permit t. man wSo knew the bank wore relyi-ngZ" hi.

telTftr '°.».'''ll./'' 1« l-y, and not .0 divu^of o^un I

pSi;4?i:.t7uctc/r ""'" •'- '"-- '^- 'i-

pre«nu the fact, in a different a,pect In MKe^JI^LeTiTZTtyof the o«,tomer r6,ted upon the fact of hi. having withhold from thebank knowledge of a forgery till the ba,,k'» position Zniteriallv

Kr Tntrn 't
*'"'

'""TV"™' "" »*""
'
»' '^^ '""'^ had e^l 'an5

any datv to^

"""'"'vab . tiat *he appellant would have been underany duty to.reconvey to the bank the information which he h»,lreceived from their own .g,n^" • unles, he had good cause to sLZtthat the agent wa,,uppreM.ng the knowledge from hi, princbSTand this poMibihty waa negatived by the jury
pnncipal,

,

In Emngy. Dominion Bank' knowledge of a forgory ofa promissory

?ourt nfZn /Y n ^r""™*'
'''"y •"'' """'"'8

:
-"d th^ SupremeC;Ourt uf Canada held them estopped to deny the forgery to be their

Tyr«J,'V''"''.ri!''"'r"'''™'*"™"™"nicaS^thth:bank
piaJedtf;t;;o^£.''™''

'•" -^ "- "«'-" "-' "»'' -
to wllS U™„^M *T'"k '""J"'''' '

*•"** " P"'"" »'''™° "«'"» « Wedto bills IS not legally bonnd to answer letters addressed to him bv

«nW.»i.»«.Co.r.Cm»^8FrM«,704. 3»0«i. S. 0. B. IM.

Hhluk Cintm
Co.

Ogilvif V,

WfM
A lulrnlian

Mortgagr and
AyMy
Corporation.

Ewinij V.

Dominion
linnk.

Whfro no
IcKiilduty no
oWigation to
tutitwer

Ii-tU'ra of
inqiiirj,

< !>
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Mania T.

lUMI.

Umlu
mftrkml for

theniwrkuon
0(th44

principl*.

ObhoI
•ignloffdMd
ordoonment
undvr ft

miaUks »• to

iu oontcDU
dltorlmlofttMl

from tb* cftw

«t tignlDg ft

dooanwiit
Ddftrft
mifttftkft fta to

Ibi identity.

BO nuon lor tdopting inch > ctmtt. to do » U nkutluh ;
if there U, It

U hauoht with coniiiiMahl* d«nitOT wher» * jury in conc«rn«<l. In th.

t'aM in uucrtinn. th<iu)(h the dehndanl «oiil that probiihlv h> ihoiild

have acted ai he did in any raiw. vol ho denied Itnowledgo ol the receipt

of the letter*. ... «.
MorrU v. BetIM ' marki the other aide ol the principle. There

It wai held • that " one who paye one hill whi'h purporta to liear hia

aianature a« acceptor, thereby maki-s evidence anaiiint himaell that

the peraon who wroU the acceptance diil »o with hia authority ; and.

if the bill be Riven in the ooorae ol bu«ine« innilving a continuiiun.

ol Biich nuthority, it may be concluaive evidence.'

Iletween thene limit* whore the abataimng from voluntoennn in-

fiirmatiim cauaes no injury, and where a ftiniilar abstinence i« a meann

n( niiHlcading, the inference to iio drawn ia lor the jury. The two

aapacts both appear in Ml v. Marik.* ...
^he ca«j of a man (igning a deed or di«uiiient under a mintake an to

iu contenta. or aa to their oiwration, and the case ol a signature tu ii

diicument given under the belief that it wa» a .liflerent d.icument from

what it provea to he, niuat be diacriminated. Tliu» Lord Hatherlcy.

C in Hunter v IFotteri,' aays ;
" In the early booka we hnd Urd (oke

aayina that il a man ia blind or illiterate, and an instrument U read over

to him lalsely, then the inatrument i« void. ... I apprehend that if

a man executes a solemn instrument by which he conveys an interest,

and il ho signs on the back a receipt lor money -ii document which,

as the Vice-chancellor obaerves, could not be niiataken—he cannot

allect not to know what he was doing, and it ia nut enough lor hini

alterwarda to say that he thought it waa only a fi.rm. That merely

amountt to aaying that a misrepresentation waa made to him, under

which he executed a deed ; atill the deed may have been exactly what

he intended to execute, though he intended it to be used for a totally

different purwise. But this does not aflect the deed. The fraud ol the

nerson who used the doeil lor a different imrpoeo dw» not make it less

the deed ol the person who executed it. '
And James. L.J ,

aays ;

" To my mind it i« almoet ludicrous to contend, and it would bo most

iniuriooB to hold, that a man executing a deed and signing a receipt as

a matter ol lorm should bo able to say that it U a nullity. Many young

men put their names to pieces ol paper upon the representation that

it is a mere matter of form, and that they will never hoar any more

of it They learn by experience that the form is a painful aubstance.

Many a trustee has endeavoured in vain in this Court to escape from

the consequence of his acts by saying, ' I signed a deed, and I signed a

receipt for money as a matter of conformity ;
which is another mode

of Baying 'I executed it as a matter ol lorm.' But those trustees have

been made most painlully to learn that the instrument they have so

signed will, with the consequences, follow them, and cause them to

suffer for their negligence."
'

I T n A r P 47 ' *"' Wilies, J.. I.e. 01.

„.o,fer
''"^"'""' " ' "• " ' ""'{i^'an^i.-S""'

' """"°-

' . 1 !l '7 Ch 81 referring to Thi^ougtvooJ-t our. 2 Co. Rep. 1) . ;
Marurr; ra*..

2 Co {{ip 3 ft ;
.» VirAb kit (S) ;& v. H,rri^. 1

1
Am. St. R. 3U7, not. 31S.

J Bn?"^.''^J u to thi. iMt ili„.tr.tion. Th. Tru.le. Aot. 1893 (M » 67 Viet 0. »3|.
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III llunlrr V. Wallm, ii ronlinnljr, the |iluntill <nii held bound, on th> //nufcr ».

jiniuiiil that h* in f»ct inloiided In oxmute • d««d. ind the tirtunwUiuM "''»'• "il

m which he curritd out hiii intention did not iiuilte that intention void. vNj!»Ii<»i
Hut in t'mitt V. Mackinnon,' the defendant wan indured to put hii .'li.tlniiiiiak«l.

name upon the liaok of a bill by the fraudulfnt repreaentation that ho
waa ligning a guarantee ; and wa« held not bound by hia aignature,
lieoauaa he never intended to indoiae a bill, but hia aiguature waa
intended to be attacheil to a ilo<'unieiit of another aort. Bylea, J., H;Bxli'i,J.
thua atatea the diatinction :

• 'It waa not hia (defendant 'a) deaign,
and if he wore guilty of no negliganie, it waa not even hia fault, that
the iiMtrunient he aigned tiirneil out to bo a bill of exchange It waa
a» if he had written hia nuino on a aheet of paper for the |)ur|io»e of
franking a letter, or in a lady 'a album, or on an ohior lor admiaaion to
the Teiiiple I'hun-h, or on the flyleaf of a book, and there had already
been, without hia knowledge, a bill of exchange or a proniiaaory note,
payable to order, inacribed on the other aide of the paper. To make
the caw clearer, aupfHtae the bill or note on the other aide of the iM\Kt
in each of theae caaea to lie written at a time aubac<|uent to the aignature,
then the fraudulent niiaappliiation of that genuine aignature to a
diflerent puriioae would have been a counterfeit alteration of a writing,
with intent to defraud, and would therefore have amounted to a
forgery. In that case the aigner would not have been iHmnil by Ids
aignature for two reaaona -Ant, that ho never in fact aigned the
writing declared on

; and, aecondiy, that ho never intended to aign any
such contract." ^

The Court of Ap|>ealBubsequently Htate the rule;* "
If a jieraon

who aeals and delivera a deed ia mialed liv the miaatatemuiLta or mi«.
repi«aent8tiona of the peraona procuring the execution of the decda, ao
that he doaa not know what ia the inatrument to which he jiut.s hia
hanti, the deed ia not hia deed at all, because he was neither minded
nor intended to aign a dwmment of that character or class, aa, for
instance, a release while intending to execute a leuae. Much a deed
ia void." If otherwise, it cannot be considered void, but it is voidable,
except against a purchaser for value without notice.

A duty may arise to amend representations which when made Duty to

were absolutely correct. The principle u,.^licablu is stated by Turner, »"<"^

I;. J.
:

» " I take it to be quite clear, that if a person makes a reproscnta- "oTiS^Stoil,
tion by which he induces another to take a partiiillar course, and the mrmxfj
circumatances are afterwards altered to the knowledge of the party n'"'°-

making the representation, but not to the knowledge of the party to
whom the representation is made, and are so altered that the alteration
of the circumstances may aflcct the courae of conduct which may be
pursued by the i»rty to whom the representation is made, it is the
imperative duty of the party who has made the representation to
communicate to the party to whom the representation has been made
the alteration of those circumstances ; and that this Court will not

' L. Jl. 4 f. P. 704 : OnmtrJ Bittld.nj/ Society v. ^imillmon, I IS931 1 Ctl. 1. thrdiiMn
V. Wk-tUr. [IWIJl 1 K. B. 301. U^di, Bant v. fixjie, [lla)7l 1 K. B. 7»4.

* Ix. 712. In Voyda Bank t. BuUock, [1860] i Ch. 192, the fraudulent deed waa
held not A mere nullity, oe it waa kIhu in King V. SmilA, [ 1000] 2 Ch. 425.

3 Cp. London and South. Western Bank v. Weniworth. 5 Ex. U. tt). The distinction
pointed out in the text ie very fully and whly .|i«cu«!*d in ft New Zealand raae. Bank
at Au4lraUuia v. BeyneU. 10 N. Z. L. R, 257 (0. A.).

* Nationat Provineiai Bank o/ England v. Jackson, 33 Ch. D. 1, 10.
a Traill v. £anaf, 4 D« G. J. Aa 339.

liil
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hold the party to whom the lepresentation has been made, bound
unless sucn a communication has been made." ^

Onp other limitation ought to be noticed. Where the ground of

action is a niisropresentation, it must be " of existing facts, and not of

exiiting facta. * ^lero intention, since m the former ease it is a contract, in the
latter it is not." '

tngham t.

Pnmrose.

Brett, L. J.'

comment.

Facilitating Fraud.

Young v. Orole,^ which has been alleged to be a decision involving
estoppel, has been examined elsewhere,^ with the result that it was
found to have been decided upon breach of duty and not upon
estoppel (although the term is often and loosely applied in the discus-

sions on the validity of the decision) ; and so needs here no further notice.

Ingham v. Primrose^ was decided by judges ot the greatest reputa-
tion, and in a considered judgment. The acceptor of a bill of exchange,
with the intention of cancelling it, tore it into two pieces and threw them
into the street. They were picked up by the indorser, joined together,

and the bill was put into circulation. The acceptor was held liable,

because " such negotiable instruments have, by the law merchant,
become part of the mercantile currently of the country ; and, in order
that this may not be imi>eded, it is requisite that innocent holders for

\ulue should have a right to enforce payment of them against those
who, by making them, have caused them to be a part of such currency."
Brett, L. J.'s, comment on this case, in Baxendale v. Benndt, is : • " The
correct mode of dealing with it is to say we do not agree with it."

Brett, L.J.'s, ofE-hand dismissal of the case has not been accepted,
lu Nash V. De Freville ' Collins, L.J., with reference to Brett. L.J.'s,

expression, says that the case was " decided in a considered judgment
by a very strong Court, not questioned, so far as I know, elsewhere,

and at all events sound in principle if wrong on the facts." The
remark of Collins, L.J., joined with the fact that Ingham v. Primrose "

is commented on by Lord Watson in ScholfieU v. Earl of Londes-
borough* AS still a binding decision, though at the time Brett, L.J.'s,

expression of disapprobation was before him, more than countervail

Brett, L.J.'s, opinion. Lord Watson's explanation of the decision

is adequate for its vindication ; the acceptor " had negligently

put into circulation a negotiable document which had not been properly
cancelled." The element of negligence is non-essential. Whether
neghgent or not, the acceptor had allowed his acceptance to flow into

the currency and was bound to make it good in the hands of a holder in

good faith for value. Apart from what was accepted as the practice

of tearing bills in half to send through the post, the condition of a bill

that had been torn in half and then pasted together would have been
such a blemish on the face of the instrument as to require an intending

See ]»er Pry, L.J., In re Scottish Prirokum Co., 23 Ch. U. 438. The di«limtion
bclweou areprettenUtion made indopendi-ntl; of duly und a re|ireBeiitHliun iimde in the
L'oune of duty ban been already touched on, ante, 1337.

a Jorden v. Money, 5 H. L. C. 185. Src per Lord Selbomo, C, Maddum v.

Alderaon, 8 App. Can. 473, where Logvs v. Alaiv, 3 Gifl. 592, Jh overruled. As to the
luw applicnble where iniHrepreBcntationa have indiicc<t one to enter into a contrnet
which ho wixhcH to roacind, and the distinction betwei-n a fraudulent renre8»ntatiun
and an ianoc-ent iiii-reiwt-reiit^iiuti, sv^ jicr B!a(.-kl;urii, J., Kcanrdy v. Fujinmn, ttc.

Mail Co., L. R. 2 Q. B. &8tt. a
( 1827) 4 Binu. 253.

« Ante, 1317. > (ISfiU) 7 C. B. N. 8. 82. • 8 Q. B. D. ft32

7 [IPOOJ 2 Q. B. 89. 8 7 C. B. N. S. 82. » [1896] A.C. 638.
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transferee to take the rule of its being " complete and regular " ; ^ or of
the " cancellation " being " apparent thereon." *

The difierent conclusions arrived at on this matter of fact explains
the difEerent views on the authority of the case.

The proposition of law for which Ingham v. Primrose may be cited, ProiHwition

and which the Court there described as " settled," is : "If the defendant '" ^Ao™
had drawn a cheque, and before he had issued it he had lost it or it had '^' "'"'^•

been stolen from him, and it had afterwards found its way into the
hands of a holder for value without notice, who had sued the defendant
upon it, he would have had no answer to the action. So if he had
indorsed in blank a bill payable to his order, and it had been lost or
stolen before he delivered it to any one to indorse." The reason is

that in the event of the cheque or bill getting into circulation, the maker
had made it part of the ciurency of the country. This proposition, it

should be noticed, in no way conflicts with what Parke, B., says in
Bank of Ireland v. Trustees of Evans's Cfmritie.'^,^ which is indeed its

complement :
" If a man should lose his cheque-book or neglect to

lock the desk in which it is kept, and a servant or stranger should
take it up, it is imp) -sible, in our opinion, to contend that a banker
paying his forged cheque would be entitled to charge his customer with
the pajTnent." This is because, however lax the conduct may have
been, his act had no relation to the i^isjo of any negotiable instrument
by him ; and there was no legal duty on him in the matter.

As Cockburn, C.J., says :
• " A person who does not lock up his Wlura ao

goods, which are consequently stolen, may be said to be negligent as '1"^ "

regards himself ; bu.; inasmuch as he neglects no duty which the law S^s'S'or
casts upon him, he is not in consequence estopped from denying the di«entitlo.

title of those who may have, however innocently, purchased those
goods from the thief except in market overt."

But actual payment of notes or bills does not divest the drawer
or acceptor of responsibility, where he allows them to continue outeide
his own control without cancelling their potentiaUties as negotiable
instruments.^

Another case, of which Brett, L.J., expresses disapproval in Boxen- CoUsv.
dale V. Bennett, is Colea v. Bank of England* an action by the executors 5"^*^
of a stockholder. The deceased, a very aged woman, was in the habit

*'*'«"*

of being accompanied by her nephew, a clerk in the bank, when she
went for her dividends, for which she signed receipts both on the
dividend warrant and in the bank-books. The nephew must have
handed over to her the full amomit of dividends due, though he had
in fact taken another woman to the bank, who personated t!ie testatrix

from time to time, and by forged signatures had transferred the greater

part of the stock. The jury found that the deceased had been guilty
of gross neghgence, and that the bank had not been guilty of negligence.

On motion to enter the verdict for the plaintiff the rule was discharged,

on the ground that the facts found by the jury entitled the defendant
to the verdict ; or, aa stated by the I*rd Chancellor in Bank of Ireland
V. Trustees of Evane'a Charities,^ "that the conduct of the owner
of the stock, in subsequently signing from time to time receipts for

reduced sums when the sums had been reduced by previous forgery,

1 4e « 40 Vi''t. c. 61, 5 2y- V\\ Srh'l>-^ v. Hamfhottom. 2 0=*mp. 4«5.
s 46 A; 46 Vict. c. 61, h. «3. lub-s. ( 1 ). » 5 H. L. 0. 41U
* John»on r. Ctt'dit L]fonnaia, 3 C. V. D. 42.
5 Nash T. De FrcviUi; [1000] 2 Q. B. 72. b 10 A. t E. 437.
1 6a U a 380, 414.
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was in truth a ratification uf what had prcviutittly taken place."
" That," said the Lord Chancellor, '' certainly seemB to me to be rather

a strong result." '

The main value of the decision in Bank of Ireland v. Tnuteea of

Evanses Charitieg * is that it establishes the proposition that negligence

to prevent^ a recovery must be "in, or immediately connected with,"

the transaction itself which is complained of. We have, therefore, to

ascertain the precise import of this proposition.

Plaintiffs, the trustees of the charities, alleged that they were

possessed of stock ; that they had not transferredit ; that it was the

duty of the defendants—the bank—to transfer on request ; that they

requested the defendants to transfer it, and that the defendants refused

to make the transfer. The defendants set up a transfer under forged

powers of attorney, for which they said the plaintiffs were respon^4ibk^

since they allowed their secretary to have their corporate seal in his

possession. The Act incorporating the trustees of the charities gave

to any meeting of trustees or the majority present thereat (provided

such majority should consist of three trustees at the least) power " to

order and dispose of the common seal of the said corporation, and the

use and application thereof." There was no evidence how far this

had been acted on beyond the fact that the secretary, the confidential

officer of the trastees. had the custody of the seal, though not power to

use or apply it. Further, the bank were only empowered to register

transfers or assignments if signed by the person or persons making such

assignment or transfer. *' Or if such person or persons be absent,

by his, her, or their attorney or attorneys thereunto lawfully authorised

in writing, under his, her, or their hand and seal, or hands and seals to

be attested by two or more credible witnesses." ' The transfer could

not, therefore, be made by merely impressing the seal ; besides this,

the signature of the witnesses was necessary.*

In delivering the opinion of the judges to the House of Lords,

afiirming the judgment of the Irish Exchequer Chamber, Parke, B.,

drew a distinction between direct and remote negligence. Direct

negligence is that which itself by natural operation is productive of

injnry. Remote or indirect negligence must operate by the inter-

vention of some new cause. Where the course that events follow is a

result that is seen to have flowed in ordinary course from the particular

negUgence in the case, then the negligent person is liable to answer

for the neglect ; where the result is not " the necessary, or ordinary,

or likely result of that negligence," * then, according to the general

principle of law, the loss must lie where it falls." In the case before the

1 Sec, too, per T>ord Brougham, 5 H. L. C. 415, noticing Yo%ng v. OtoU and CWm
V. Bank of Erufiand : " 1 agree in what the learned judges have Boid upon them, and
also 11 the doubt inainuatra rather than ezprcMsed uy the learned judges, and more
i4ainly intimated by my noble and learned friend, as to how the latter case might have
lieeu determined if it had not been disposed uf in Uie way in which it waa."

a f> H. L. C. 389. 3 37 Geo. III. c. 04, ». fi (Irish Statutes).

* For vtduahle information as to seals and sealing, see 4 Kent, Comm. (12th I'd.)

451. n. (e), and 462-465 ; also Shop. Touch. (Preston's ed.) 57 ; Com. Dig. Fait (A 2),

Sealing. Vin. Abr. Prerog. of the' King (A b), Setils ; Pollock and Maitland, Hist, of

Knglisli Law (2nd ed.), \ai. i. 508 ; vol ii. 223. There is a curious passage in Flela

wit% regard to negligence in the custody of 11 seal. After aug^ting various defences

to actions on a deed, it concludes :
" Dum tamtn nihil eil qjwd imperitite vel negtigentio

SIMS posait impntari ut sigiUum auum BentKoUo Iradiderit vet urori ^uod cautiiu debuU
ciutodiuiaBi: in quibaa catibtu oportd>U vocantcm CMCire cotUrarium, et tunc fiant inquisi-

tianea per lalia brevia " .- Lib. (i, c. 33, sec. 2. Cp. HibbUwhitc V. M'Morint^ fl M. & W.
200. PovkU v. Ltmdon and Fruinnai Bank. IISU'^J 1 Uh. (JIO, 017.

A 6 H. L. C. 410. • Ante, 667.
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House, the " negligence in the custody of the seal " *' was very remotely
connected with the act of transfer. The transfer was not the necessary

or ordinary or likely result of that negligence. It never would have
been, but for the occurrence of a very extraordinary event, that persons

ghould be found either to dishonest or so careless as to testify on tite face

of the instrument that they had seen the seal duly affixed.*'
^

In considering this case it is apparent that the difficulties to be
got over by the bank were numerous. To establish any defence they
had to show, first, negligence of the trustee ; secondly, damage flowing

therefrom in natural and ordinary course. But negUgence, as we
have frequently insisted, is dependent on duty.' The negUgence
alleged was in not taking more care in the custody of their seal. If tl e

trustees were in the position of a private person, as Parke, B., points

out,* a similar duty must exist to safeguard a clieque-book, to lock

up the desk in which it is kept, or to bo so answerable for his goods
that if " a servant took them and sold them he must be cotisiderud »s

leaving concurred in the sale." The trustees were a c<»rporation with
statutory duties, among which it does not appear to have been allegt-d

there was any in this respect that the bank could call on tlifui tu

perform. Moreover, they had done nothing beyond leaving their seal

in the custody of their confidential officer. This they were empowered
to do, observing certain formalities.* Had they dnnc no witli the
formalities the same results would have foitowi'd. Yet the trustees

would have been justified. At worst their act would have been an
exercise of a discretionary power attended with unhappy results. If the
formalities were not observed, the neglect of them (ii-KUiuing the bank's
right to complain) could have no connection with the forgery. The case

thus involves the same principle as that illustrated hySharpv. Powell.^

Secondly, on the assumption that there was a duty on the part of

the trustees to keep the seal out of the possession of the secretary," an
equal difficulty existed. The custody of the seal alone would not
enable a fraud to be conunittcd, even granted there was also a duty on
the trustees to anticipate a fraud. The pUintiffn were entitled to

anticipate that the " two or more credible witnesses," who were
required to attest the transfer, would perform their duty faithfully,

and that even if they did not, the bank would '* look to and see a true

and genuine authority for a transfer." ' The wrongful act of the

trustees, if there were a wrongful act of wliich the bank could avail

tiiemselves, could thus only become effectual through a default in

duty of some person over whose actions the trustees had no control

and on whose right action they were therefore entitled to count. Such
default accordingly rendered the previous negligence of the plaintiffs

remote and not actionable.

1 Ppr Parke, R, 5 U. L. C. 41U. No ntleqiiat€ ntudy uf this lusc can be hnd willi-

(lut reiuliuK the judgments delivered in the Iri^h Ksthcquer Chamber, 3 Ir. V. L. K.
^80. Id LciPfn Sanitary SUam Laundry Co. v. liarday*, 22 Times Ij. R. 737, tho
Hocrctary of a eumpany liad the i U'jtudy uf the i-umpaiiy'it ('heque-buuk imd bank )uhh-
book, [iroduetion of which latter watt uut required nt their mectin^'H. Kennedy, J.,

lieUl that the company were not <?8topped from denying the Hignatiirt: uf a dire<'tor

forged to cheaucs by the Bwretary.
a See Iter I<ord Ether. M.R., U Li-vre v. Qouid, [IttUSJ 1 Q. B. 4U7.

Jianknf
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> &H.L. 0.410.
* See per CramptoD, J.,

» L. B. 7 C. P. 263.

See 3 Ir. C. L. R.. per Ball. J.. 31o, ixr tVamnton. J., 33i

UJ.. 374.

' PerPerrui,J.,/.c.323.

the Irish Quce; s Bench, 3 Ir. C L. R. 33^

nnil {wr Houahan.
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Mcrthanttof Merchants of the Staple of England v. Bank of England * was decided
iheStafUof pn the authority of Bank of Ireland v. Trurt£es of Evanis Charities.

An attempt was made to discriminate the case by drawing attention

to Parke, B.'b, reference to the fact that the attestation of the transfer

England
Hank of
£nglaiid.

Kry.L.J.V,
rpHHonin^

cutuideretl.

in Bankof Irelandv. Trttsteea of Evans's Charities aaserted thatthe sealing

and delivery was had in the ]>re8ence of the witnesses by the successive

chairmen of the company. Fry, L.J. , considered this to be immaterial :

'

** It appears to me that the attestation, so far as it referred to the

presence of the chairman, was immaterial. The terms of the statute

which required the attestation did not require that it shall be executed

in the prrtscnee uf the chairman at all, and therefore I cannot help

concluding that it is really an immaterial matter, though, no doubt, the

fact that certain persons so certified is evidence of their carelessness."

Yet surely this very fact of the carelessness of certain persons is

vital. Assuming actionable negligen e and an ujiinterrupted course

of events subsequent to the negligence, if the view pit^^sented here is

correct, it would he dil'icult to avoid the conclusion that the person

guilty of the negligence is re^ponRihle for the consequences. Where
the sequence of consequences fails is where a duty of care has to be
exercised by third persons. The presumption is that they will do
their duties. Thus everjrthing subsequent to the time when they are

bound to intervene can only indirectly and remotely be referred to

previous agents, whose action in law then becomes legally inetTective

action . The true ground of the likeness of this case to Bank of Ireland \

.

Trustees of Evanses Cfuirities is that in neither case was there any
legal duty on the plaint'fFs to do some further act which they had not
done. Any duly that existed was a duty not to mislead.^ The i)lain-

tif!s did nothing, represented nothing ; and mere laxity in the custody
of the seal alone would not enable a transfer of stock to be effected.

Armttdv. Amold v. Cfiegtte Bank* .llustrates the same principle. An action
Ckcque Bank, was brought to recover the proceeds of a draft of £1000, upon the ground

that it was received by the defendants in circumstances which mode
it money received to tne use of the ptaintifk, who were merchants in

New York, and desired to transmit the draft in question to Bradfonl.

To this end the draft was specially indorsed, and enclosed in a letter for

England. It was stolen during transit, an indorsement forged, and
was ultimat«ly paid by the defendants. The plaintiffs sought to

recover the money thus paid. Payment was resisted by the defend-
ants on the ground that the plaintiffs had been negligent in the traiu-

mission of the draft ; and to prove this they tendered evidence to

1 21 Q. B. D. 100. Hvr aUn In re Cooper, Coor<r v. Vcsry, 20 Ch. It. 611, 634 ;

I'littHi Salcly Cu» Collun Co. v. WUmn, 41) L. J. C. P., pt-r Bred. L..I., 716 :
" In poiiii

of liiw HO iirgliffencc can justify n, tliiof or forger "
; also tho remarks of Lord Field m

Vatjliano'a emu, [1891] A. C. I6». In Canada tlie aaiiie prinoiiJo i^ rccogni*pd in

AgriciUlvral SaringH. d-r. Asfueiation v. Federal Bank, ti Ujip. Can. Apji. (Tupper) 1«2

;

and in 8aderqvt»t v. Ontario Bank, 15 Out. Am*. 600, where an ignorant man, a foreigopr.
deposited money with the defeiiilrtiitc, and rcreivcd a non-negotiable deposit receijil

for the amount. The depositor'tt fignulUK* was left with defendants for identification.
Defendantfi, however, paid to a perscm, who prcfciittd the note, without idcntifioatinn
From the time of payment, in April, to lleeemUr, nothing was done. In Dcceml" i

the plainliif employed u solicitor, who did nothing. In April lie tonBulted anoth< i ;

a demand on the bank was thin niadi-, nnd thia wa^ the first inlinmtion of (he franl
practiwd on tlitm. The Court held (here was no legal duty east on the plaintiff l"

Uwlify the Iiuud to dufeuduiilB, and ihus aii L-SMUtial element to estoppel by eondui t

waa absent from their ease. Shiptnan v. Bank of State of New York, 120 N. Y 3 Is,

22 Am. St. 11.821.
a 21 Q. B. D. 177. 3 Ptr Paike, B., 6 H. L. C. 4lU. * 1 C. P. D. 57S.
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show " an usual or almost invariable practice of sending, besidi-s tlit-

letter containing the draft, a letter of advice by the same or another
ship." * ThiR was rejected, and in the result a verdict was directed
for the plaintifls. An order nisi for a new trial, on the ground of tlu^

rejection of evidence of the plaintifi's neglect of the ordinary usage of
merchants, and that the plaintiffs were precluded from recovering by
neglect of proper precautions in the custody and dispatch of the draft,

was discharged : the plaintiffs could not be guilty of negligence iti

relying on the honesty of their servants in the discharge of their ordinary
duty of conveying letters to the post ;] neither was there a duty to tliu

general public to exercise the same care in transmission of the draft
as if any or every servant employed was a notorious thief.^ As to the
duty of sending a separate letter of advice with it,

" which would
entail upon the senders of cheques new and unheard-of responsibi lilies,"

the Court held that " this duty would be collateral to the indorsing and
forwarding of the draft, and the omission of it could in no sense be
considered as the proximate cause of the larceny and forgt^ry which
have occurred." * The draft was a genuine draft and iL-^ bankers
were estopped from denying it when presented by a genuine indorsee
and true owner of the bill.*

Akin to the cases we hpve considereil is the case of stock or funds
handed over under a forged order to an innocent purchaser from the
forger. The question then arises : Who is to suffer loss—the rightful
owner, the holder of the stock, or the innocent assignee i

The earliest decision on the point dates so far back us 1122. In
Hildyurd v. Sovih Sea Co. and Keate,^ South Sea stock of the plaintiff

was transferred on the authority of a forged letter of attorney to the
defendant Keatc. On the plaintiff ciaiming restitution, it was held
by Sir Joseph Jekyll that " a forged letter of attorney was, as to him,
the same as no letter of attorney ; consequently his "stock, which has
been transferred from him withou*., any authority at all, ought to bo
restored to him." The decision 'urther was that Keate, the innocent
purchaser, and not the company, was to restore the stock, and also to
pay back the dividend which he had received, as well as pay to the
plaintiff and the company their costs; "and it would be of public use
that those who accept of a transfer of stock xmder a lett.jr of attorney
should be obliged to take strict care of the validity and reality of such
letter of attorney, for no other person can be so properly concerned to
do it."

In Askby v. Blackwell* Lord Chancellor Northington declined to
follow this decision, and decided that " a trustee, whether a ])rivate

person or body corporate, must see to the reahty of the authority
empowering them to dispose of the trust-money ; for if the transfer is

made without the authority of the owner the act is a nullity, and in
consideration of law and equity the rights remain as before." As to
Hildyard v. South Sea Co, and Keate, the Lord Chancellor differed

> 10. P. D. 584.
a tk-c pet Fry, L..1., Fiw Art Hackly v. Vnioa Bank of London, 17 Q. B. D. 713

;

;ilw McEnttrc V. I'otUr, 22 Q. B. 1). 138 ; Bdhuip v. Xalionul ll.mk of Sorth Am.rica,
UM»Ma*». 370.

a I C, P. 1). 600. Cp Foff/mwo'flcflar, [IrtDl] A. C. 107.
* Per i^nl Wuthon, Hrhoificli r. Sari of Londcsborongk, [ISWi] A. C. 5.1t
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South fica

C'h. and
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nut fullowi'd

Chiinccllur

Northington
in AMty v.

BlackweU.

I P. Wins. n..ni«.n ...dl\ t iI74U), tcinjuitl. (ri..)324, wliiih
i*f

8^. t^J-^n /^''/« V. Bank i,f^ EnglnuJ. 2 King. 4(10, uouaiderb " not correctljr reported
^2((^ whiri' it (ipjMiirH nub nom. !

« (1765) 2 Eden, 2UU, Ambler, i

by Bamardiston," and refers to 2 \(k. 120, wherr it ;

'f-

r 1
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" botli from the dccinion and the rcuoning " of that caM. ' " I think,
he said, " it was not incumbent upon Blaokwell to inquire into tiui
letter of attorney, liecou»o I think the letter of attorney in thil and
•iluilar cases is no part of the purchaser's title. The title is the ad-
mission into the company as a partner pro tanlo, he accepting the
stock on the conditions of the partnership. The letter of attorney is
only the authority of thi company to transfer. In fact, they have
«o considered it, for they have made regulations to prevent frauds in
letters of attorney, which, they now insist, concerned not them, but
the purchaser, v.hich is repugnant. ... On the other hand, they (the
company) must and ought to answer for their and their servants'
neghgence."

Cotton, L.J.," considered that " the case was really decided upon the
ground that the company, by their secretary, had been guilty of negli-
gence

; at the time when the forged letter of attorney was delivered to
them, it ilid not purport to have been executed according to the

Davit V Bant
''5'"™"';"t« »' the constitution of the company."

olSn^nd. A similar point came before the Common Pleas in Davia v. Bank
Judgmontot of England.' The judgment of Best, C.J., is a leading authoritv. In
B«.t, C.J. the course of it he said :

• " I;t is the duty of the bank to prevent the
entry of a transfer until they are satisfied that the person who claims
to be allowed to make it is duly authorised to do so. They may take
reasonable time to make inquiries, and require proof that the signature
to a power of attorney is tue writing of the person whose signature it

purports to bo. It is the bank, therefore, and not the stockholder,
who is to suffer, if for want oj iiiijuirimj—iinA it does not appear that
any inquir>' was made in this case— they ate imposed upon, and allow
a transfer to be entered in their books, made without a proper authority.

"

But,' to prevent as far as we can the alarm which an argument urged
on behalf of the bank is likely to excite, we will say that the bank
cannot refuse to pay the dividends to subsequent purchasers of these
stocks. If the bank should say to such subsequent purchasers, ' The
persons of whom you bought were not legally possessed of the stocks
they sold you,' the answer would be :

' The bank, in the books which
the law requires them to keep, and for the keeping which they receive
a remuneration from the public, have registered these persons as the
owners of these stocks, and the bank cannot be permitted to say that
such persons were not the owners.' " " We agree • with the counsel for
the bank, that if it had appeared that the bank had paid these dividends
to persons to whom (if the plaintiff had informed them of the forgeries
as he ought to have done on March 5, 1820) they could have refused
to pay them, he cannot recover such dividends in this action. We sav,
m the language of Lord Mansfield in Bird v. Randal,^ ' That whatever
will in equity and conscience, according to the circumstances of tlit

case, bar the plaintiff's recovery, may be given in evidence by the
defendant, because the plaintiff must recover upon the justice anJ
conscience of his own case, and on that only.' " ''

It is not enough bir

the defendants to say that they might have paid these dividends i»

1 f..c. 302.
a Simm v. Angio-Ameriean Telegrap/i Co., 5 Q. B, U. HH).
» (1824), 2 Bing. 393. Thia caw w<u much conaiiicred by the Iriah jiidgcH in Ih.

Kx. Ch. in Bant of Ireland T. Truntp.eji oj Evaju'a ChnriltM, 3 ir. U L. K. 303, 3IW 3;«i

3«, 342, 362, 373, 379. Cola v. Bant o/ England. 10 A. S K. 437. b«s been noticed
alreadyadv.

• Li.e. 407. < L.C 409.
* 2 Hing. 406.

' 3 Burr. 1363
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other pcraoiu
; to defend the action on the principle laid down by

liord Mansfield they must prove that they have paid them to persons Ciiinn Loni
to whom they could have refused to pay them had they been informed """""'•I'l.

of the forgeries." " This cii.to ' was put to us in arRumo'nt. A knowing " '

that B had forged A'» name to a draft on his banker, sees It come out.
of the banker's shop with the money obtained by the forgery, and
neither arrests B nor gives any information to the banker. Could A
recover this money again from the banker ? A jury in such a case
must find that A was privy to the forgery at the time it was committed,
and would, I think, infer that A assented to it, and aurh finding would
prevent his recovering in an action against the banker."

'

error

Bank

The judgment of the Common Pleas was reversed upon
m by the King's Bench,' on what Shadwell, V.C in SI,

si ol £»y/an<i,' describes as the " singular ground th.i' it c(

writ olJaigmoat at
Oomraon

- singular ground th.i' it could not ri-'vor«ed by
be the duty of the bank to pay the dividends until they i u\ received 'lioKiiw'.

themfromUovernraent," and on the groundthat "there is no allegation
"''"''''

in the declaration that the bank over bad received the dividends from
Government, nor is there any fact found by the jury to i',ur« the want of
that allegation." » As to this the remark of Shadwell. V.C, appears
eminently just :

" It seems to me that every Court of Law ought to
take it for granted that that which the Legislature a,n-s shall be done
has been done." * The principles laid down by Best' O.J., were not
impugned, and have since been referred to in subsequent cases as
rightly setting forth the law.'

The Pauntleroy forgeries resulted in a crop of cases where the rights ifanh v.

of stockholders in relation to forgery was discussed in all their aspects, ""•''•v

In the most important of these. Marsh v. Keating,' the right of the
stockholder to have stock replaced which had been sold by virtue
of forgery was practically admitted. The Bank of England made an
agreement with the stockholder that they would continue to pay her
the amount of dividends on the stock fraudulently transferred from
her name, pending proceedings against Messrs. Marsh, the firm in
which Fauntleroy was a partner, to recover from them the proceeds
of the stock which had been paid in to their firm. The plaintifl's
contention was that where the fruits of stock obtained by means of
a forged power are traced into the poesession of a defendant, be is liable
to account to the true owner of the same for them. The bankers,
Messra. Marsh, as against this, contended that the power of transferring
Bank of England stock is statutory ; and that inasmuch as no transfer
complying with the statutory requirements had been made, the stock
still stood to the plaintiff's name in the bank-books, and that Boms
v. Bant of England' vas authority for this. In their opinion to the
House of Lords, the judges declined to consider this point, which they
treated asirrelevant ; and concluded that the stockholderwas " at liberty
to abandon and give up all claims to her former 3tock so standing in

> 2Bin|i.4ll.
« Cp. M'Kemit v. Brititk Limn Co., 6 App. Cas., per Lonl Blackburn. 100.
» 5 B. * C. 185. Shortly after th« de<'ision in the K. B., Best, CI., in Hume v.

BaUand, Ry. A Moo. .171. 37tt. aiiid that he and the jud),'ea of the Common Picas adhered
to their opinion. Sir K. Sngder . firt/ucnrfo. .UnrsA v. Keiitiw!,iC\. ftp. 267. says: "There
WM DothiDg in their decision to affect the judgment of Best, C.J., on the merits," and
the judges, in giving their opinion, f.e. 283. whiie holding it unnecessary to diseusa the
point, in no way intimated disj

' "
-
—

I

ft 6B. AC. 187.

7 Barton v. North Staffordahi
» 2 CI. * F. 200.

itt|.[>r.»brtlimi. * (1845). 14 Sim. 47fl. 48fl.

14 Sim. 480.
t Ry. Co., 38 Ch. D. 458, 404.

•> 2 Bing. 3tf3.
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her name, and to me tor the money nnxluml by the sale of iuoh itock
a« for her own money, which, wo think, haa been «uffi(iiently traced
into the hands of the defendants below." Thi« afflmw ' that " actual
receipt of the money prc»luce(l by the sale ami transfer of their [plain-
tlfl a

I
annuities " was suffiiient to charge the defendants with the duty

of restitution." In Jaonbi v. Morru,' Marth v. Kmling was discussed
Farwell, J ,' was of opinion that two questions had to be decided.

First, did the money actually come into the possession of the defend-
ants » Secondly, if it ever was in their [xissesaion. had the defendants
the moans of knowledge while it remained in their hands that it was
the money of the plaintifl and not the money of Kauntleroy ? " This
view was approved by the majority of the Court of Appeal ; but
Williams, L.J., was not sure • that " either the House of Lords or the
judges whose opinion was taken meant to decide either that ignorance
and want of means of knowledge will exonemto a person, through whose
account a sum of money has pass«l, from responsibility, or that
knowledge of the fact U essential to liability. Nothing more seems
to have been decided than that the defendants could not rely upon
ignorance if they had the means of knowledge." " The ignorance in
such a case seems evidence of negligence." '*^I have no doubt myself,
that the mut in such a case is on the peraon through whoee account the
money passed

; but, whatever may have been the intention of the
decision in Manh v. Kmling. I am not prepared to say that a man who
places his account at a bank under the absolute control of an agent,
giving him the power to indorse cheques payable to his order, in-
cluiUng cheques crossed with the name of his bankers, and to sign
cheques drawn on his account, had not the means of knowledge at
all events after a lape of time, of what was being paid into and paid out
of his account by his agent."

In SfomoM V. Bank of England ' a curious complication arose, and
caused the suit to be prosecuted in Chancer)-. One of two trustees of a
sum of stock sold it out under a power of attorney to whi",h he had
forged the signature of his co-trustee, and subsequently absconded
The bank refused to replace the stock ; and the plaintiffs were advised
that as the stock was standing in the joint names of the trustees, one
alone could not bring an action at law against the bank. The Vice-
Chancellor held that a Court of Equity \rould compel the bank to
reinvest the stock in the name of the other trustee, adding : ' " Upon
tlie mere restitution of the stock a right would accrue to the holder
'

'
to receive the dividends from the time when the stock was abstracted "

„..™ ..,. Midland. Ry. Co. v. Tw/lor ' was argued by Sir Hugh Cairns on a
». / oyfor. subtle distinction between its facts and those which existed in Sloman v.

Bank of England. It was contended that in that case the defraudeij
trustee was ahvo, j,nd his legal rights complete and enforceable, while
in the present case the defrauded trustee had died, so that his right of
action was altogether gone, and the other trustee, who had transferreil
the stock by deed, forging his co-trustee's name, had himself duly
executed the deed of transfer. The argument was thus summed up"

' All that the appellants did was to act on a deed which, as to them
was a lawful authority for the transfer, but if not so at that time, was

1 .lloKt V. Marih, B. * C. .Wl.
' Marth y. KtMita, 2 a. * F. 250, wu followed Btii T. HwJ«. ri8041 2 Q B 4(1

0(1. fcraiKiiync T. .If.re/ivr, [IIWJI K. B. 103. 311110211 Ch SIB
Ml901)lOh.27O. .[10O2]lCh.83O. . iS. 4:5
' '««»». « (1860),28IteaT.287| 8H.L.C.7S1.

filnmnn v.

Hank of
Kitglamd.

MitUnnd Rg.
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so afterwards, (or Bright, beroming the survivor of the two partners,
became the dominiM of the Mtock." * This argument did not prevail
either with the Master of the Rolls or in the Ilonw nf l^ordn. whither
the cofifl waH carrieii (after enrolment). lionl Wostbury, (.. wiw
partif-ularly emphatic :

*' There van l>e no pouible doubt that thnre Im

a title in that personal repreoentative (of the defrauded trustee) to
call on the company to replace the stock. ... It is impossible to say
that the riffht. which existed at the time when the forged transfer was
made, is taken away and lost by the accidental circumstance of Taylor
subsequently dying in the lifetime of Bright." *

The law appears clearly established in the course marked out by r.inrtiHion.

these decisions. No one is to be deprived of his property without his

assent ; and property wrongfully transferred or stolen must be restored
to the rightful owner. On the presentation to a banker or a trustee
of funds of a certificate for transfer, the parties required to transfer

must act upon their own responsibility, and if misted, though wholly
without fault, they must sufier for their mistake ; and their loss can
only be shifted where the act of the true owner has brought abciut the
state of things whioh has inducotl them to part with possession.-'

Ckrtikicates. and Certification.

We are here to have a deal to do with the effer>t of the issue by
a company of a certificate of stock, which may prove invalid as against

the registered owner, but is binding by estoppel on the company which
issues it.

By the Companies Act, 1862, sec. 31,^ a certificate, which is Ci<rtincAto.

under the seal of the v^ompany, is made pritnd facie evidence of title.

If faith were not given to the solemn assertions of a company under
their common seal, " it would," says Lord Cairns,^ " paralyse the whole
of the dealings with shares in public companies." A " certification," o.Tiiacntinn

the e£Fect of which is considered presently when discussing Bishop v.

Balkes Consolidated Co. * stands on a wholly different footing, and is a

representation made by the secretary of a company that a transferor of

shares is registered as owner of a block of shares, some of which ho
proposes to dispose of, or which he proposes to dispose of to more than
one transferee, and is to obviate the difficulty of the transfer not being

accompanied with the certificate of the whole block.

The representation is made for Stock Exchange purposes only. Xotoom-

Certifications are never certified under the company's seal and there P"'«i'y on

is no obligation on the company to give them.'
''oropwiy.

Delivery of the certificate with a transfer executed in blank accom-
panying it does not pass the full rights of property in the shares '* not-

withstanding his having parted with the certificate and transfer,

the original transferor, who is entered as owner in the certificate

and raster, continues to be the only shareholder recognised by the

i 8 H. L. 0. irti.

a L.c 756. Barton v. L. d> JV. W. Ry. Co., 24 Q. B. D. 77 ; ItartoH v. N,}rlh Stafford-

ahire Rg. Co., 38 <^h. D. 468.
9 <SiMtt . Horlh British AMlrnfmi'in Co., 7 II. A N. ft03, 2 H. 4 C. 175. The

American authoritiei kooord witb the liltiKliHli : Telegraph ('o. v, Davenport, 97 V. S.

(7 Otlo) 36(i. ' ?o & 2G Vict. v. 89.

6 BwieiMhate v. NteolU, 3 App. Cm. 1017. « 25 Q. B. U. fil2.

' fmUckuTch V. Covowv*. [1902] A. C. per Lord Mncn.iKlit^^n. 12«.
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rompiin^ru flntitled to vote «nd draw dividends in r«peot of tha ihana
until the tninAferee or holder for the time being obtains registration in

his own name." *

(I /n Tf Bahia and San FraiuHsco Ry. Co.* deals with the liability of a
company '>y virtue of hocm. 2Ii, 35, of the Companies Act, 1862, who
rftgister a frnudulent transfer to the purchaser of the shares rwistered

under the forged deed. The prinriple of Pickard v. iSeart^as ex*

plained hy Frefmnn v. Cooke * then applies. By granting a certificate

the company make a statement that tney have transferred the nhares

to the person t^i whom the certificate is issued and that ho is the holder

of tb«m. A purchaser from the person to whom the certificate is

issued can innmtain against the company that they are estopped from
saying that the plaiiitifEs are not the owners ; for they had purchased
on a statement of title issued by the comiuny and which the company
intended to ho acted on. As Martin, B. /states the point :

" It would
not require much, or indeed any, authority to induce me to hold that

if jtersons conduct themselves so as to show that another is owner of

property, they cannot afterwards turn round and say that the property

was not his. if the representation had been acted on.'* Tha test

Bramwell, It., applies is whether the purchaser *' has been injured by
their act "—the company's.

But a company is not bound, even though a transfer tendered to

them is in order and accompanied by a certificate, to register it at once.

They are entitled to delay for a reasonable time and to make reasonable
inquiries before registering ; and the general practice is to delay
registration till there has been an opportunity given to the registered

hmder to answer a letter of advice of the presentation of the transfer,*

and a deposit of a certificate of shares accompanied by a blank transfer

is not sufficient to warrant the inference of a transfer of property,

for it is consistent with a deposit for security against advances ;
'

since ** a certificate of shares or stock " " is merely a solemn affirmation

under the seal of the company that a certain amount of shares or stock

stands in the name of the penon mentioned in the certificate." ' And
it has been said to be the duty of one receiving the certificate of shares

as an equitable mortgage to inquire what is the real position of the

person who assumes to mortgage it."

Colonial Bank v. Flepworth *° cleared the nature of the character of

stock certificates somewhat further. A certificate imports an engage-

ment that the shares thereby represented are transferable only on the

surrender and cancellation of the certificate, and the printed form on

the back shows that a complete transfer must be by registration.

Where a transfer is duly signed by the registered holder each prior

holder confers on his bond /Me successor for value an authority to fill

in the name of the transferee and is estopped from denying it. But
till registration has been effected no legal estate passes ; and the pos-

sessor in ^ood faithfor value of a complete legal title is not tobedefeated

fay one with an inchoate title ; nor, as between the transferee and the

1 Colonial Bank v. Cody, IS App. Caa., per Lord Watson, 277.

> U R. 3 Q. B. 684, explained /n re Ottos Kopje Diamond Mines, (1893] 1 Cli

.

per Bowen, L.J., 628. s 6 A. & E. 468. « 2 Ex. OM.
A HaH V. FrotUino, Ac. Oold Mininu Co., L. B. 6 Ei. IIS. Cp. Simm v. Angh

American TtltgrajA Co.. 4Q. B. D., wr Bramwell, L.J., 205.

6 SociHi (hneraie de Paris v. Wtdter, 1 1 App. Cm. 20.
- Colonial Bank y. Whinnep, 11 .Af-p. Qa->. 42fl.

i \jordCn\mn,C.,Shropshirt Vniim Railmayt and Canal Co. v. Th* Qw*n, L. U.

7 U. L. 5U9. » France v. Clark, 26 Cb. P. 207- Ante,m2. io 36 Ob. O. 30
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tniufirMw. Htifl a>* nKairwt them tin repr«Mnttitinn had li«eii ituulo un

which thny had artetl nrid HtiHttutifd dunm^i*.

The t'liiiteutiuii in liiMhofi v. Ihlkm Ctm»»UAtitM Vn} wan that the

iifliH-tof a*'<f)rtifiratiun " »f Nhari'H iiNiitfuiiiNt thtM-iim^HUiv iimkirin it in

no l«wt than the jiivihK a «i>rtifiiiite," "The prartii'nof giving * i-er-

tifii-atioiiN
' huH ariNtin fHtiii tho dillinillv UAi Ity ttMnndxirit of the St<H.-k

Exchan^u in Mttling th^ir ait'ountit un Imyem and N(>M*<rN of iiharvit.

where the fwHert certiHtati' uf title diHv* mrt a4Toni[Hiny hi» tranHfer.

If the Hellur'M rertitirate inrhides niuro rthareii tlian he koIIn, ho iloei not

deliver it tn thu Imyer with the trnnrtfer, Init the Mellur produren hia

cartiticatu and the tranKfcr to un nthrer of the roni|»iny, and he *cer-

tificutea ' the tranHfer ; and huyerx ami their brokem act on the laJth

of thin ' certification ' juMt an they would if the certifirate produced to

the company had heen pnalnrud to nnd ItHlfied with thcniAelvert."

" The objet't of thu ' rertiHi-ation '
ia to pnahln the tranaferor to Hatiafy

hia tranHfereu that he. the traniiferor, can make a good title to the

shares mentioned in the transfer." " The certifiration ia made by the

secretary or Nome other otiiier who haa no time to do more than l<K>k

at the doi'unientit pnxluced to liim. If, in tmitineaH language, they are
• in order.' i.e., if they ore right nn the face of them, he certifies ; if

they are nut , he refuHeR to certify, but he haH no means of ascertaining

and no time to in((uire whether the <lo('Uinent« produced to him are

senuine or not, nor whether the various trannfera are valid or invalid

in point of law." " He dne-s not warrant the title of the transferor,

nor the validity in noint of law of the various documents which together

establish his title. '

The giving " rertificationa *' was held to bo incidental to the ordinary

bosinesa of loinjmnies having capitals divideti into sharea ; and the

company iae^t(ii)ped from denying the truth of the facts certified ; but

those facts are only that i* rertincate was produced to the certifying

officer pur^wrting to show a right to transfer in some registered owner.

In Bishop's case no such i-crtificate was pnKlucod ; but since the mis-

representation thence arising was only careless and not fraudulent

no action lay. Then us to an e.stoppel, '* the doctrine of estoppel

cannot put the company in a worse position than if a certificate of

Lupton's transferor, Powter, had been produced. If it had, still the

transfer from Powter to Lupton would have been invalid, and Lupton,

without any default on the part of the company, would not have been

able to transfer tht^ shuns to Cuthbert.^^ The invalidity of the

transfer is thus the infirmative iwint of the transaction.

Here may be noticed the duty of the certifying company with

regard to the certificate intrasted to them for certification. It haa been

contended that immediately upon the lodging and retention of cer-

tificates, and on the certification being completed, a duty arises from

the company towards persons who may desire to become shareholders
;

but this has been negatived ; so that where the secretair of a company,

who had had certificates left Mrith him for certification, by mistake

sent them buck to the registered owner and so enabled a fraud to be

perpetrated throuph the wrongful po8scs.sion of them, a claim based on

breach of duty wao held not sustainable ; i}ecau8e no duty existed to

persons desirous of Itecoming meml>ers of the company ; nor yet,

I ao y. b. U ijlZ in r> f nnos»ion a Trunl, MrKay't taer,
| (HiWJ 2 t'h. 767.

a L.e. 521. Sec HhikcAurch v. Cammagk, [1902] A. C, per Lord BrunptOD, IW.
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Lord
HencheD a

opinion.

Cormralion
V. Barday.

Lord Davey'
opinion.

Doty to keep
] giater only
L>De to sliare-

holdera.

in Simm v. Anfflo-Ammean Tdajraph Co.. that one, who having

handed a transfer in for registration receives from a company a cer-

tificate that he is the proprietor of shares therem, is not in the same

position a. regards his right, by estoppel a. a *»»'«"»
'">";„,'"'S

Would be. Lord HerscheTl, C, however, points out that the ground

foi the decision in Simm v. Am/lo-AmmcaH Telegraph Co. a t*"™":
" In the first place, that Burge [the original purchaser] had not altered

his position by reason of the statement in the certificate ;
in the next

placeTthat he had himself, by producing to them a forged transfer,

induced the company to insert the name of his nominee as the pro-

prietor of the stock." In Balki< ConsolidaUd Co. v. Tomkimon.

moreover, there was negUgence on the part of th,) on'P'nX; I™
company had certified the transfer to the plamtiffs-that is, they had

stated in effect that there was in their possession a certificate showing

the title of Powter [the fraudulent assignor] to make the transfer to

them ; they knew, and the plsintifls did not, that they had already

certified a transfer of these very shares from Powter to Maitland and

Balfour, and that the certificate referred to m their indorsement,

' Certificate lodged,' bore on the face of it a statement showing this

was not the case." They were accordingly held liable.

But though the company issuing certificates is bound by them to

indemnify one acting on their representation, by reason of the estoppel

to deny it, they have in their turn a right against the transferee who

comes to them for registration it his transfer is fraudulent or invalid.

The House of Lords, in Sheffield Corporation v. Barcla'j, aftirmed the

principle that "when an act is done by one person at tbo request ol

another which act is not in itself manifejtly tortious to the knowledp

of the person doing it, and such act turns on', ). be injurious to the

richts of a third party, the person doing it is c.utled to an mdemmty

from him who requestedthat it should be done
;

' and further reiterated

the result of the decision in Starke;i v. Bank of EwjUuid * that a person

who brings a transfer to the registering authority and requests him

. to n-Kister it represents that it is a genuine instrument Lonl Uavey

was " disposed to think (though it is not necessary to decide it in the

present case) that he not only affirms it is genuine, but warrant* that

it is so " Urd Davev also expressed an opimon. which is probably

final on a question we have before noted of the duty of a company to

keep their register correct.' " Their only duty (if that be the projicr

expression) is one which they owe to the stockholders who arc on the

register. This point was decided by all the learned judges who took

part in the decision of the first case of Simm v. Awih-Amermn leU-

qravh Co' I %vill content myself with quoting the language of ( otton,

L J ' ' The duty of the comjiany is not to accept a forged transfer,

and' no dutv to make inquiries exists towards the person bringing the

transfer, it is merely an obligation upon the company to take care

that thev do not get into difficulties in consequence of their accepting

aforged'transfer, and it may be said to be an obligation towards the

stockholder not to take the stock out of his name unless he has executed

a transfer, but it is only aduty in this sense, that unless the company act,

upon a genuine transfer they may be liable to the real stockholder.

lit** ' *'•"» ' A'"""-"*. I'"""l '
Ch. 8'3.

> ri905J k. C. 392. 3(17. followed in B««i «! ^Jjta""! ^- ''«"''• I'^Sh'^K n
880 • A rODtU. [1906J 2 Ch. 47 ; Motl Tryvao Slip Co. y. JTnijw, nOMJ 2 K. B.

"LfflrmJllBSTA. C. |272.
,

• [1903] A. C 114 .11905) A^ 0.m
• 5 Q. B. I). 188. ' ^.c. 214, also per Bramwell, L I., 203, and Bnlt, L.J., AW.
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hv^^uJ'
f?^/''''iP««iCcloniai QMMimng Co.,> though decided «w,. fonby » Court of litth weight when deahng with a question of common law ^'''P "d

principle, made for some time a difficulty in cases dealing with certiB-
'«<""?»'''

cates issued by a fraudulent officer of a company. The Le presenta
"

many features of similarity with Bank of Ireland v. TrtuUaolEvafa't
0*on(iM, which was nut, however, noticed in the discussion. A forged
cerificatewas issued by the secretary of a company. Stephen andMathew, JJ. s, held that the secretary is held out by the company as

» I'^T
t^.wwrant the genuineness of the certificate." Ir. 18113 inmkiMtm^hdatedCow. Tomkimon.* arguing in the House of Lords,

finJaylM,.,treatodthisa8sertionasoverrulcdbyBfrt«AJ/u<ua;B,mi-,M

ifi-ii 1, iT'""?/™' "'' ^''' *''"'' •'it'rated what had long b.»n
established aw. that a principal cannot ho liable for the unauthorised
and fraudulent art of a servant or agent committed for the lattcr'sown private ends, tthiteclmrch v. Cammgh ' decided that a limitedcompany 18 not o.,toppod. by the fraudulent "certification" of their
secretary that certificates for shares were in the company's office fromshowing that the proposed transferor had no shares to transfer • and thec^e was thus left U, linger on the distinction in liability founded on a
fraudulent^ certificate and that on a fraudulent certification But its

TrZ,"^ ™ H ^
exisfe.„ce as an authority was put an end to by R«im

y Great F,ng,m Co„,„hJated,^ ,„ the Hou»e of I^irds, «l,ere it was held for,„.ll, o.er.

deab-L L"Tl ^rff'M" " 1'"" "»"''> ' '» '("ito tnie that persons ™'!? '°
dealing with limited liability companies ai,. not Lund to inqui*n. into o^'ri.^
which';brb"T""*T"'' "S'' "'i!

"?' ^- »*«'«'' ^y i^Suraritie, of cJ^Ui'^which they had no notice. But this doctrine, which is well established. Opinion of
applies only to irregularities that otherwise might affect a genuine }f°"'

'^"
tTansac ion. It cannot apply to a forgery." - As to the contention

'"""' ''•

that delivery of a certificate by a secretary imported a representation
or warranty that the certificate was genuine, Lrd Lorebilm, C , eon"
t nues

: Certainlv no such authority arises from the simple fact that

let. ''^'',!;^fi I''

""' "ffi-^"."' r^etary and was a proper person todehver certificates, nor am I able to see how the defendant company is
estopped from disputing the genuineness of this certificate." " Fr im
beginning to end the company itself and its officers, with th;- exception
of the secretary, had nothing to do either with the preparation or issue
of the document Lord Macnaghten, noticing Shn!o v. Port Philip o, , ^
unless a forced and unreasonable construction bo place<l on the
admissions which were made by the parties in that action." This

AnZf. /tJ? "TT" "^TI"'™ ''y Stirling, L.J., in the Court ofAppeal" (where Mathew, L.J., was sitting as one of the Court), thatthe secretary had in the circumstances been held out by the company
as their agent to warrant the genuineness of the certificate."

Ashbury Railway Carriage and Iron Co. v. Siche,'« with its doctrine of ..„ „ .,

have certified transfers that ultimately prove forged. It has been -'^''o'Ci.

s
'>'t'';','"™''"'»'''''l'"l'nli»f'"'<^'''-v.;'o,»,|i«U5l2K 8,76(1

'» L. K. 7 H L. K,3 M * 59 Vicl. .. 43. ,.„d OS 4 50 Vicl TO '„. A«, for

,1
1

f
i^

it
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of stock, which a company has no power to issue ; for the effect of

allowing damages where there is no power to contract would be to

extend the imwers of a company, and do away with the Hmitation on

their issue of shares. The answer to this contention was given in

Batkis Consolidated Co. v. Tomkinson,^ where T^ord Herachell, C,

says :
" A person to whom the company is liable by estoppel to pay

damages for refusing to register his transfer, does not by reason thereof

become a shareholder. Indeed the very title by estoppel implies that

he is not one. It has never been laid down, and is nmiiifestly not the

law, that a company is not authorised to employ its funds in paying

damages for a wrong done, and if his right by estuppel is estaoliahed

the comiiany have as much commiftt-d a wrong by refuftirig to register

as shareholder the person whose title they deny aH if his title to be

registered had in fact been a giwd one."

Negligent
mort^aget-'rt

liability for

the
deterioration

of the
mortgaged
estate

through
negligence.

BoU.

Int«rpfftrd
liy Lord
Hliurkburn

MORTOAGEE.S.

This opportunity may be taken for noting the amount of negligi'iicc

which will render a mortgagee liiible in respect of deterioration in the

value of the mortgaged premises while in his possession. This was

treated of by Alderson, B., as follows :
^ " It is clear that a mortgagee

ought not to be charged witl deterioration arising in the ordinary way.

by reason of houses and buildings of a perishable nature decaying by

time." ^ "I think also thut a mortgagee ought not to be charged

exactly with the same degree of care as a man is supposed to take who
keeps possession of his own property. But if there be gross negligence,

by which the property is deteriorated in value, the mortgagee who
is in possession is trustee for the mortgagor to that extent that he

ought to be made responsible for that deterioration during the time of

his possession. It is not necessary to go the length of showing fraud

in the mortgagee ;
gross negligence is sufficient." See further a note

to 4 Y. & C. (Ex.) 570, where Lrfjrd Hardwicke is reported as holding

that " a mortgagee in possession ought to do such repairs as he can

repay by the rents of the estate after his interest paid, but he need not

rebudd or lay out large sums beyond the rent, for that would be to lend

mcire principal money upon, jwrhaps, a deficient security." *

In Hopkinaon v. RoU ^ the question before the House of Lords was

thus stated :
" A prior mortgage for present and future advances ; a

subsequent mortgage of the same description ; each mortgagee has

notice of the other's deeds. Advances are made by the prior mortgagee

after the date of the subsequent mortgage and with full knowledge of

it ; is the prior mortgagee entith*d to priority for these advances over

the antecedent advance made by the stibsequent mortgagee ? "' Lord

Tranworth thought he was ; the House ds-cided he was not. f..ord

Blackburn " understood the principle laid down there to be :
" The

owner of property does not, by making a pledge or mortgage of it,

I |18U;i|A. C. 407. 3 Wrawii.DtHhuM.2V.i.C.{Eii.)l-2].
3 HuAXfll V. SmilhifA, 1 Anatr. 9«.

* \s U> ]mn or destruction of deed^ by t!ip mortgagee, Sivtoe v. Robaon. 3 \ cs, 4 It.

51 ; Lord Mid/rton v. Eliot, 15 Sim. 531 ; 2 Spence. Eq. Jur. fifiO.

5 H. L. €. 614. 623. Ilughf-s v. liritannia Permanent liene/U BuUdimj Sociil;/.

n90rT]2n:. C"7.
. , , ,

« Bradford Hnnking Co. v. Briggn. 12 \\>y. Chh. 38: VniLti I •nk of Sc,4land v.

national Bank of Sr^and, 12 App. Oa«. 53-
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coiise to he owner of it any fiirtlior than is nerewsary to jfive effect to in Bradford
the security wh'ch he has thu-s created, and if the security is. a.i that in "'" '^^ ''"•

liopkineon v. HoU was, a security fnr pn-sent and also for future
''' ''''^'''

advancps. the ph-dgee or mortgagee, though not bound to make fresh
advances, may, if he pleases, do no, and will, if the property at the time
of the further advance remains that of the pledgor, have the seeuritv
of that property." Meanwhile, the owner may go elsewhere than to
his first mortgagee to get the advances he may require. Hut "a
mortgagee who is entitled, but not bound, to give credit on the
security of property belonging to the debtor, cannot give that credit
after he has notice that the property has so far been parted with by the
debtor "

;
' or as Lindley, M.R,, expresses the principle :

* " An owner
of property, dealing honestly with it, cannot confer upon another a
greater interest in that property than he himself has." " When a man
mfjftgages his property he is still free to deal with his equity of re-

demption in it, or, in other words, with the property itself subject to
the mortgage."

Many questions arise on tie duty of mortgagees deahng with title- MortgaaecB
deeds, and the circumstances in which they lire estopped from setting "',•"*''»« *''•»

up title against those who posaeja them. ''*^'" ^''^^*

The general principle is well settled, and is stated bv Lord Cran- (lener«I

worth. 0. :=• "A first mortgagee having the legal title' is not to be I""'"'''''"

paitponed to a subsequent purchaser or mortgagee merely because
he has not possessed himself of the title-deeds. lu order to deprive
the first mortgagee of his legal priority, the party claiming by title

subsequent must satisfy the (:)ourt that the first mortgagee has been
guilty either of fraud or gross negligence,* but for which he would have
had the decils in his possession. What are the circumstances which
will amount to or be evidence of gross negligence it is difficult to define
beforehand

; but I think that prima fade- a mortgagee who, knowing
that his mortgagor has title-de&ds, omits to call for them, or who omits
to make any inquiry on the subject, must be considered to be guilty of
such negligence as to make him responsible for the frauds which he has
thus enabled his mortgagor to commit."

The obhgation of a purchaser or a mortgagee to inquifc after title- Mortganea'a

deeds has been defined by Lord Seibome in Agra Bank v. Barn/ .* "This, ^"'y. ^^

if it can properly be called a duty, is not a duty owing to the possibleS d^nJu''^
liolder of a latent title or security. It is merely the course which a U'lined.

man dealing bond fide in the proper and iLsual manner for his own
interest ought, by himself or his solicitor, to follow, with a view to his
own title and his own security. If he does not follow that course, the
omission of it may be a thing requiring to lie accounted for or ex-
plained. It may be evidence, if it is not explained, of a design incon-
sistent with bofid fide dealing to avoid knowledge of the true state
of the title. What is a sufficient explanation must always be a question
to be decided with reference to the nature and circumstances of each
particular case."

If the purchaser has notice of aTi incumbrance at the time of the Competing
purchase, the possession of the legal estate and the title-deeds doe.s not ^'8*1'" <>'

avail against the incumbrancer's priority.'
mcumbranner

^ 1 y ;i,i(l possessor
I I.e., i)cr !y)rd Blackhum, 37. a IVfw( v. \Vtllmnu,[lHm] 1 Ch. 1S2, 143. i lUo legal
3 Cotper V. Fineh, 5 H. L. C. »28. The principle in reiterated liy tlie liord Chan- l.^tato

rellor. Pt-rn/ Htrrick v. Altwnnd. 2 Df fl. &, .1. 21, .17 S«<> nlfuj H"P^U y Looaemore "Omidered.
» Hare, per Turner, V.U, 458. * Anii-, 39, 42. a L. B. 7 H. L. Ifi7.

6 Jared v. ClemeiUt, [IJ»l)3] I Oh. 428 ; Pcrkam v. Kemptier, [1»07] ICh. 373.
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DiriiioD of
tbeaubjectia
Fry. L. J.V.
)udf{iiM-iit in

Kngland Ftrr
Jtuurnncf Cn.

Fry. L.J.,' divides the discussion o( the subject as follows :

I. Thc«e cases which relate to the cimdurt of the legal mortgagee
in not obtaining possession of the title-deeds ; and

II. Those cases which relate to tlie coiidiiet of the h'gal mortgagee
in giving up or not retaining tlie ptwHesnion of th.- title-dceils after he
ha« obtained them.

I. The former of these classes is further Kub<livided ;

(..) Where the legal mortgagee or jmrehaser has made no inquiry
for the title-deeds; in which cas:' he is post jioned either t<) the hnlder of
a prior equitable estate ' or to a siibscqucnt equitable owner who used
diligence in inquiring for the title-decds^^nr registering his security.

(/}) Where the legal mortgagee has made in^piiry for iIm' deeds ami
has n-ceived a rea.'^onable excuse for their noii-ilelivery ; in which case
he does not lose his priority ;

*

(>) Where the legal mortgage^^ has received part of the deeds under
a reasonable belief that he was receiving all ; here also he does not lose
his priority ;

"

(0 Where the legal mortgagee has left the iJeeds in the hands of the
mortgagor, with authority to deal with them for the purpose of raising
money on the security of the estate, and the mortgagor exeeeds the
collateral instructions given to him ; in whi<'h vaw the legnl mortgagee
is jKwtponed.*

II. The second class of cases is divided into :

(ii) Those where the title-deeds have been lent by tin- legal mort-
gagee to the mortgagor upon a reasonable rcjireseiitatinn made by him
as Ui the object in borrowing them ; in this case the legal mortgagee
does not lose his priority.'*

(/J) Those where the legal mortgagee has returned the deeds to the
mortgagor for the express purpose of raising money on them, tliough
with the expectation that he would disclose the existence of the ]irior

security to any .second mortgagee ; in which case the Court has, on
the ground of authority, ^>ostlKmed the legal to the equitable .state."

1 Xyrthrrn VouyUu^vj Ev.jlav.l Fin h»<>mn,r. Co. y. ir/„/,j.. 21, CIi. I). 4M2. 1S7.
a Hurthuiglim v. Morgan. Hi Sim. rt47 ; H'-ruirk v. I'rir, IIIM)-)! | i'h (13*>

HormoWv. .l/ni(/«Md.:i.'.L. . I. Ch. (19; (»««, r v. /,,«-„„ I im(7| >
('I, |04

3 Clark, V. P,ilm.r. 21 t'h. D. 124. /» r, Cisl.ll „„J Br,».n. \ ISIWI I (li lii.". /.<
reVaiUUwt HanUary HUam Laundry Co.. | |!HI3| 2 ih. (i.U ; foliow.tl In r, fi..ur,i,, I IIMK>i
I Ch. 113. affinaeii [IWWJ 2 Ch. 427.

i p

* Fitlletlonv. Provincial Bank n/ lrrliiHd.[l\Ha\ A (' 3(m
6 Barnflt v. W.^ton. 13 VV». 130; Ihwitt v. L>H,^„m,v<: !1 Hare. 44»- Aorn Itanl

V. Harry, I, H 7 H. L 135, 157; Jf«(in^M v. .»/,«. 2lM'l,. 1>. 72.T S*.e alw. NA„r,„ v
Foy. L. R. 4 Vh. 3J.

'

« Ihin'. V. AVmpfl, 2 I>e G. F. A J. r>78 ; Hnttliff, v. Harwini, L. U t> Cli (m-'
ubttcrved (in in'>/p(Trv. //i»'(rti.

f IRlH()2('li. 2li4 : r,J,,,rv. Fi,fh.r>}i. L V Wr,
t PtrryHerrirkv. Allurmd. 2 Dp (J, *.l. 21, follnwrdin //n»ft/(^Hrf,(*-« v f, ,» it, raur*

BuUding Society, [I«»S1 A. C. 173. whero dmla w.-n- onlniHtwl t- ;m »kmi| witli
authiirity to borrow n limited ftmoiint, but whu. dixnynnlinK the limit. iHnrimcii ti.,i

ffreiitf-rtmuiunt.tlii-iirinciiual wuh cotopju-d fnun Hhowinnllw limitation ; wliiih wm
followed in Uuyd'a Bank v. Cookf. [im~\ \ K. B, 7114. Sttfl. U-ud.* Bank \
fiMtfoft. ri89612Ch. 192: Rimmprv. HV/m/.t.

1 1902] 2 ( h. hi;t.

" PrtfTv. Rintarl.nTThatrhfdHoiinr fn»,\\ K<i. Tus. Adr 321- Viirtii\i'\ Cx.vr
2RnHH, 198; Layi,rdv.MawlA..K.^&^^.•^'^^.

• f
•

" Brig^^ V. Jon..^. L. R. 10 Eq. H2 ; In rr Inghm. [189.1] | Ch. 3fl2 ; Brin-kh^htf
V. Timptruitra Pcrmaunii BuiMiiu/ S,Ki,ly. [IH9ii] A. ('. 173; Far^nhirmm hri>lh,r^
V. King. [IWWI A. (3. 325. A.s to [inorities Ix'twprn (.iiutablc m<irtfi«K(t's and otli.-rw
HMt9el V. Rv>iKrl. I White A Tudor. L C. in Eunily (6th «!.), 7M. note. Priorilic-. nt.
between EquitHblo Mortgafieei. and Otbrrs. Where there iire rquitien which an- other
wise equal, the posseasion of the Av*-i\* jiivef prioritv to the nprwin who hat. uot them
Uaud'a Banking ro v -/.m** 2i> Ch. I>. 221,25". Tfti- :!^« n,i! r^.?,-.r t.-.th-H^t^- It'ii-
the mime; per North, .J., f'arrniidv. Ynrkxhtr, «fm/irt./ To.. 4Ut;h. D, 189 .loni--'«T(isr
wa« followed in \V<Ukfr v, Linmn. [ 19071 2 Ch. 104. Ilarphim v. ShatUock, 19 Ch. D. 297.
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A 8up). enimfllry raa,- may I,,- nddcd-whiTp tlio relation betwean
the equitahl.. inciinibrBmi-r and the |)fn.„n in piwscssion of tin- titli-
decds 18 not merely llial of mortgagee and mortgagor, but i« of aHduciary nature (as, for exam|,[e, that of a-mi »,« trml and trustee
or elu'nt and soi.eilor), there tlie equitable iiuun.braneer is not to bj
deprived of his nr.ority l.y reason of the imiiro,,er aets of the person
entrusted with iV deeds, so long as the iiuinnhraneer has no groundo suppose that there has „ any want „f good faith on the part, ofthe cuBtodian of the deeds.'

The question then arises >vl„.ther, the law being as stated in theease of a eontest between the legal estate and an e.p.italde Mllerest,
there ,» any differen,.. where the legal estate is not eoiKerne,! am
conflieting equities oiih ar.> involved

The opinion of Kav. ,1,. ,„ T.n/h.r v. Itm.rll '-

is express,.! most un-cmnpromisingly ,„ the negathv. lie holds the two eLes are identicalso far as the applieallon of a standard of ear,, goes. Speaking of
illsplacmg the first of two ,.q,iitabl,. mortgagei'S. he savs • "

I havenot found anv ,as,. of authoritv in whieh this has be.-i'i d'one on th,.grouml of neghg,.,,,.,. that was not ' gross '-
ihat is, so gr,-at as to make

the ,,rior mortgag,,. responsible for the fraud ,„mmitt,.d „n the siib-
8e,,,,ent mortgagee. This seems to me to be the aeiurat,. statimient
of Ih,. nile as betw,.,.u two equitabl,. mortgage,.,

; and for this view
ot the law there is positive aiul verv liigli authoritv." He then eites
statements of the law h.v Tunier. U..' trA Cairns.' Lonl frlnwonl

"

and l,or,l Selborne," wliuh ar,. not Ml,r dictn. but the ,.arefullv
worded r.asons on whieh some of th,. m,«t eminent of moilern juilges
based their ifeeisions

: anil a,ld« :

• Nothing short of a ,l,.,.i,ion ofthe House of Lorils ,.an overrul,. 1 h,. law .so laid down." "
T eoni-lmle

tlieielor,.. that th,. la.gligene,- n ssary to p,«tpone the first ..quitable

i"""*"* ", "'";'' ";""' '^'l"• I'f""". miist be so gross as to render
urn responsibl,. („r ,|„. fraial ,.o„„nilt, i onon these<,,,n,l mortgage,

-

Esftmiiini

of the law
»l„.rc til,

aconflitt

lietww.H I

e,,„itl,.«.

Krty,,!., ir

Tajilm V.

The jiidgnii.nt of Kay. .1,. against, and reversed by the,,„,,','; '". ";" "I'll"' agamsr, ami revers,.,! by the
l^ourt,of App,.ttl, bill on am>t!„.rgroiin,l an,l Frv, L..J., whodelivere,!
the eo,Ls,, ered judgment of tl„. Court. inereU- referre.l to this point by
saying: ft be,.omes ne,.dless for us lo ,.nter tiiion a discussion
as to any question of neghgenc,.. or as to th,. r,.lative equith's of the
plaintiff and def,.|ulaiits.

The Court ,,f .^pp,_ar« ,leci8ion was affirm,.,! !,v the Hou.se ofJ^rds where I,ord Maenaghten said: "
1 an, not "at i,r,.s,.nt con-

vmcei! of the correctness of the view expressed by the learned judgewho tried the ease in the first instan,.e. that negligence iiec-ssarv to
I!08tp,me a prior equitable mortgagee in s,i,li a i-ase as the present
must be so gross as to ren,l,.r him r..sponsibl,. lor ihe fraud ,ommitte,l
.m the s,.eo„d mortgagee, am! that in fact it is immaterial in sueh cases
e- ...m.nenti.i ,,, l,y l„,„l ll,.r», l„.l|, •;„,/„, ,.. H„ ,„ll.

1 1 S!e>| A. C 23:1 Sec al... is-r l,or,l

2 C'h Ml ' ' ' '"'"'"" "'"' '"""'""' «"«'-.
I inMj I ei,, ,11,1

.s»ro,MA,r, ((„„„ IhJuiiy, „nd Camt C,,. v. Th,- Qvrn I. R 7 H I '.07

... I J,, l).TOl..,S4; noawrv. It,6,./.T,
1 111021 2 fh. 1(13. 170

lIS.HJlth. 17. » Ihul. »i.t. 24. ,»i,f, 30, " flSIISlA, C.244.262.
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whether the prior mortgagiM- hns or has not the legal estate." In

Taylor v. London and Countif Banking Co.,^ Stirling, L.J., referring to

the alMivt'-ritetl paHHage sav« :
" I am not aware that the precise point

considered by that learned j^f^g** has since arisen for decision ; and

if it were neceHsaiT to decide it in the present case, I should think it

my duty to examine with the utmost care his judgment in Taylor v.

Riutell, and the authorities relied on by him. I think, however, that

on the prewnt occasion such an examination may he dispensed with."

In the argument in Tnylor v. RmsHl before Kay, J., the case of

Farrand v. Yorkshire Banking Co. ^ was cited, but is not alluded to in

the judgment. In h,f judgment there, North. J..* considering the

case of the poBt|>oneuient of a legal mortgagee to an equitable mortgagee

and the case of a conflict between the rights of two equitable mort-

gagees, held the distinction "between the two cases ia clear, and

cannot be better stated than in th<.' judgment of Cotton, L..T., in iVoiionrt/

Provincial Bunk of England v. Jaduon* where. aft*r referring to

Fry, L.J.'s, judgment in Northern f'oHtttir^ of England Fire Iruwanrf.

Co. V. Wki)yp as recognising the differmoe li^'twef-n the case of a con-

te»*t iM'twecn equities and ont- iMjtwepTi an equitablf title and the legal

estate, he quoted thi« passage :

' Thf quest.iod is not what circum-

stances may. as between two equities, give prioriTv to the one over the

other, but what cireumstanros justify the Court in depriving .i legal

mortgagee of the benefit of the legal estate '
; and he added ;

' And the

judgnio/jt in KrUlewell v. Watson ^ is to the same effect. As between

equitable claims, the question is, whether one party has acted in such a

wav as to justify him m insisting on bis iMjuitv as against the other.'
"

In the case he was deciding, the negligenf e he was deciding on

was undoubtedly gross. A loan was made and with it an agreement

to deposit title-deeds with the lender. Nu demand WiW made ; the

title-(leeds were allowed to remain in the poswission of the borrower,

who raised money on them from his bankers, in whose possession tliey

remained for twenty-two years without any inquiry after them from

the person entitled to their possession. Tlie cww seems to fait under

Fry. L.J.'s, Olaas I (-.).

The words used in Northern Conntien of Englatid Fire Insurance Co.

V. Whipp* and quoted by North, J., are at the best merely obiter dicta

Tbf point decided in that cast) was that a legal mortgagee will not be

pastponed to an equitable mortgagee on the ground of mere carelessness.

What Fr}', L.J.. did. possibly with reference to a point made during

the argument,' wa:' to assume a state of the law. in the case of a con-

flict between two equities, which he decided did not hold good where

the conflict was between the legal estate and an equity.

In National Provincial Bank of England v. Jackson^ the plaintiffs,

as equitable mortgagees by memorandum and the deposit of title-

deeds, claimed to enforce their security against the deiend«itJ> who
had been the owners of the property in question previously to tin- •xecu-

tion of a conveyance (the validity of which the plaintifls impugned as

nhtained by fraud), and who were still in p isscHsicm. Th*- defendnnts,

thcrf*for»- had the prior equity as well as the possession of th*' property,

while tlM onvs of proving their claim was also on the plaintiffs. The

defendantti w«re held by the Court of Appeal not guilty of rwj^ligence

I \i^i\tr.h 231, 2iW)

* 33('h. 0. !. i:i.

' .td>-anfffo.,4-2Vh. 1). 203.
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mcnt i>t

in the conduct by vhiih the fraud waa enabled to be prosecuted while
the plaintiff, were held guilty ot " great negligence "

in omitting pre-
caiifions whieh would have rendered the dincoverv ot the fraud oertain
With thcsi! facts the decision might well have been that the plainliffs
had not discharged the onm U|Mn them of showing ground for the
intj-rfercncc of the Court in their behalf ; or that they were cstouiicd
by their own want of prudence in making inquiries which enabled the
fraud to lie carried through.

In fact the case docs seem to have b,.un decided on some such .l,„i.i
ground. Cotton, L.J., says ;

'
" It follows the' the bank are not en- "<"'•

titled to say that tlicy relied on rlie recitals in making the advance so as
to establish an eiiuitable claim a^'llinst the sisters " the defendants
that IS, the plaintiffs had not made out a case that showed the conduct
of the defendants to have enabled a fraud to be perpetrated on the
plaintiffs. Cotton, L.J., however, made use of the expression,' " As
between equitable claims the question is, whether one party lias
acted in such a way as to justify him in insisting on his equitv as
against the other." North, J., has assumed that something less than
gn,ss negligence is sufficient for this. That it is so bv no means follows
from the words of (!ntton, L.J., nor from tlie facts in Xntiotmt I'm-
vmcml Hunk of England v. Jackton. The contributory negligence of
the plaintiffs in that ease in fact disentitled them to recover Had
tins been absent, had they inquired and been misled bv the sisters
they woulil have recovered

: but then the case would have been
tM'.>iight within the principle oi ,'crr>/ Htrrirk v. AUllvod.'

These decisions do not establish aiiv difference in principle in the c,,,.,two classes of easi's. On the other hand, the statements of the law .„,i.i,l,T.-,t

are clear and emphatic. The principle lalii down was necessary for I he
decjsion in the earliest of these, that of Lord Cranwortli. ('.. in UubarU
V. Crojt '—" She acquired a right which was good against all other
merely equitable claimants whose titles had ii later origin, unless she
was {.iiilty ..1 gro.ss negligiiice (lor in this ease fraud bv her is out of the
questii>n) enabling Rnbarts to commit a fraud iiy holding himself out
as imiiicnmbcred owner of the property"; and th« subsequent
authorities cited by Kay, J. . amplv support it.

Considered on princijilc, the conclusion of Kav. J., appears to be rrinri,,!,.
the correct one. Some ecmfusion seems to have been imported by i-wrl.'.l l.v

taking as an analog)- the rule that a subsequent incumbrancer who "^"y-''

gets in the legal estate is able to gain a prioritv over the prior mesiui
incumbrancer.' In that case a second mortgagee with the legal
estate obtains priority over the first mortgagee. And it is not im-
possible the consideration that negligence pnxlucing the con8"quenceB
of fraud is requiri'd to displace this prioritv has suggested the notion
that where the legal estate is not involved, an equitable interest may
displace another equitable interest on proof of a lesser degree of negii-
gew e than is required where the legal estate is concerned. H such a
notion exists, it arises from a misconception of the grounds of preference
of the legal estate, which is not treated by Courts of Ecpiitv with any
especial respect when it comes in conflict with equitable doctrine, bu't
is used as a nwtni^ of det<'rinining equitable preference where other
cirriimstan«es are wanting.

fh, Curi^ of iSquitv seize upon the circumstance of the possession i Iroim.N of

' /-' 12 ' l-e. l:! t « n,.0 t I 21
llu- prif.r.

'»"«*•'«
• «"'"

'
^"*'»". "M^.) »J1; •s:,:^;;;:z

legale.

Ji



13A2 NEGLIGENCE IN LAW. [book to.

How tbn
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the part of

the holder of

one equitable

another.

of • fie lugftl esUto, and refuw to disturb poAHemion on that account, only

wi re there ia a conflict of equal eouities : In amutli jure melior ett

eondUio d^fmdmtu. Where groundi of equitable preference exiit.

the Court resorts to them irrespective of the fact of the legal estate

being in one or the other of the equitable estate holders. The rule, then,

of the preference given to the legal estate is no more than a method of

determining the onu$ of proof in a conflict of equal equities,^ and is

rather an acridenta) than an intrinsic element in the granting equitable

relief- a circun:ntance the Courts will seiie on to work out the relief

that should be aff'-i ' d by reference to rule, and not a recognition of a

superiority in a '^'''
i ^ of Equity of a legal over an equitable interest.

Indeed, the pre' r nee of the Court is the other way, and where the

oooflict is betw. < Liie legal estate and an equitable estate it assorts the

superior rlwnw the equitable.' If, then, equity regards an equitable

estate aa preferable t^o a legal, it would be a strange conclusion to come
to that an eqaitablt* f«tate ran l>e ilJHplaced by leis onerous circum-

stanren than '-an a legal estate.

The actimt of a Ciiurt of Equity appears to work out as follows :

By hvpothewiM. there are fritnd fot'tf equal equities. The problem is.

which has .he preference ? If the Court finds one of these is tainted

with fraud, on tht- most universal principle of jurisprudence it assists

the other, even though the other has acquired the legal estate. Further

than this, where there is no fraud, but only conduct which has enabled

a fraud to be committed, the Court will do the same. The Court will

in such a case postpone the legal estate, plus the equity, in favoai of

the unassistwJ equity. The pi^raon guilty of conduct that has misled

will be estopped trom averring the truth and held to his rv'pivwntativMis

contrary t« it. There is yet another case whert> tho v'ottitii's ari'

morally equal. There the Court relies on the iwssession of tV K«ftl

estate. The law oonsequentlj' takes itfe course, for there is no o»H for

i'r|utty to interfere when each party has an equal equity. Lastly.

this (iiscrintiMting circumstance of possession of the legal estate mA>
be absent, and the Court of Equity being invoked, determines by

what has been said to be its last ground of preference priority of tiun'.

l)y which it attjudicates priority of right.*

The contention, however, is that there is .vet a further principle

which determines priority, by reference to a standard of duty we have

not yet ascertained—a lesser negligence than is required to affect the

legal estate it is said will suffice to displace an equity. If this is an

arbitrary principle, it must depend on authority not yet advanced fi>r

itH support. If it depends on a general principle ol law. it may be

jMiinted out that the duty asserted is not to any particular person, but

to the world at large ; since, in the class of caaes we are considering.

till the moment of contest, each equitable holder is or may be wholly

ignorant of the existence of the other, and is. moreover, bound to a

greater amount of care in deaUng with one species of property, viz..

an equitable interest, than with any other.*

Again, the duty, if any such exists, that the holder of one equitable

interest has to another is plainly not that of a speciahst ; it is at best

1 Neaiin v. Wdl«, 104 U. H. (14 Otto) 428.
a WilliamH. Real Property ( 10th ed.), 152, chap, viii.. On U«w and Tniftii.

3 tSiekerlon v. Waik'er. 31 Oh. It. 161 ; Baieman v. Iluni, fiS04i 2 R. U. r,3ii.

C39. Where the eqnitieH are precisely equBl, poHBewicm of the deedi) dotermineB (In-

preference : fiicc v. Sice. 2 Drew. 73. 81. SjaenKr v. Clarke, 9 Ch. D. 137.

* Sec the authorilieR collected in Story, Eq. Jar. (12th ed.), { 1020, and notes.
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to refrain from culpa lata (non inlrllijerr quod omnet iiJelliaiint) If
thu i» to. any difference between that involved with reference to a
legal iUte and an equiuble interest would be hard to find. But that
»nv duty, in the »tnct ncnse, cxi«t« hai been negativ.d by Lonl Unl
Selbome in the caie of the Agra Battle v. Barrf.' *ibomei

The obligation then is to avoid doing anvthing by vUiiih aiuithcr T"'^'".
perion-not a professional person, but an unsl^llcl one- may w i.usled. ,X^And the only inference open to the Court, from which liability may WithXiuanse, IS 01 that gross negligence whose consequences arc imlisiinguiah- ttspo.,
able from fraudulent intent. If so the view of Kay, .1 . is rioht and "'iteo..-
there is no distinction between the negUgenc which poHtm,nc« one .".tb'ill'to

.

equity to another and that which postpones the legal estate to an t.l.tion
equity.

The remarks of Fry, L.J., in Unim Bank of London v. Kent ' should Fry, L J is
be carefully attende.1 .. In that case the contest was between two "'i-'BaHt
equities, neither of the parties having anv legal esUte. The question

"''°';*"'

was in what circumstances a pre-e.'riati'ng admitted equitable title'
could be dwpleced by another equitable title. Prv. L..)., distinguishes
two sets of circumstances ' One class Is wher.i a mortgagee knows
that the mmtgagor has not fulfilled his <ibligations and vet docs
nothing. The other is where the mortgagee does not know "that the
mortgagor has failed to ftilfil his obligations, but knows only that
there are obligations which he may in the futuri' fail to fulfil, aiid yet
takes no precautions against the eonsequenws of his doing so." To
the former class is to he referred a c».ic tike hii/iird v ,V/ijm3.< Of the
latter the Lord .Justice s«\-s :

» " 1 know of no decided case in which
the mortgagee has been ix«tponed on the ground that he did not take
precautions against a future fraud by the mortgagor

; and I do not know
of any general rule which obliges you to assume that every person with
whom you are deahng is likely to be a knave."

The linbihty of a mortgagee by deposit of title-deeds for negligence Li.biliiv of
ill their cusrish has been considered in Ireland,* whore it has been "' - i .. ,g,.r l.y

dei^idea that there is no impUed covenant on th« part of the mortgagee '"•i""''?,'
to take reasonable care of them ; thev had b«.n injured by a «ood i,',r „S„iwhich invaded the improper place where they were kept. " Title- u-lody
deeds said the Court, "an- regarded as part of the realty; " and
repudiated "the misleading analogies of pledge or liailment of chattels

"

If a chattel be pledged the general property remains in the pledgor.
But It 18 not so in the case of a mortgage, where thf mortgajjor s estate

v?"!"" ^* '"*' '""'
'" '' '" '" ""^ ''^'' "' *" "f "i'ahl.- mortgage. Wood,

V.C. 8, decision in flrowii v. Hetmll' k sought to !». explained as refer-
able to the jurisdiction of Courts of Equity to give relief m cases of
accident. Wood, V.C., however, says :

• ' It is a cjise in wlndi a loss
o* property has occurred, which, bo far as appears, nwt. I think,
be attributable to negligence on Ihe part of the peraoi, ksiing it. for
which he must be auswerablc, unless he can discharge himself by
showmg that it arose from some inevitable accident. Irom »hich in
the ordinary course of event" he could not guard himaeif.'' There
appean no reason why the depreciation in the property eau»«d by

1 L.t. tt:
1 L. R. 7 H. L. 1:1.1. 137. 2 31) Vh. D. ZW.
« I. B. 4 Eq. 397. £ 5sri D. 24s
• OtUUian V. SaHonai fiosi. [ilcitj 2 1. R. 513, 532.
T Per Liird Macaaghtea, Bank 0/ Xtw South Walts v. O'Connor, 14 Amb Cm.

'•"'• • (I8e3), 11 asre4«. • i.,i. JI.
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nulli-v.

Uenersl
principle.

)oH o( thr deeds ihoiild not b« tiikcii into accniint whon th« terim

o[ redemption are wttled.

Wu are now brought to t\w ctmNideratioii of tho liiw an to notii-e.

Noti<T may bi! actual or uonMtrurtivi-. Actual iiotif^v it) matter of fact

and admits of no legal dutinetions.

('onwtructive notice \n defined to Imj "no nwrn than evideii'** of

notice, the iircRumptionM of which are no violent that the I'tmrt will

nut allow even of it« l)eitig ronlrovertrd. Thiw, if a niortgageo haH

a deed put into his hands which reciten another deed which nhows a

title in mune other penon, the Court will presume him to have notice,

and will not permit any evidence to dinprovo it."
'

" The doctrine of coiwtructive notice dcpnds U|M>n two con-

siderationH ; first, that certain things existing in the relation jr thr

conduct of parties, or in the ease bi'tween them, beget a presumption

BO Rtronu of actual knowledge, thnt tht- law holds the knowlcdgp

to exist, liecause it is highly improbable it should not ; and next, that

policy, and the safety of the public, forbids a person to deny know-

ledge while he is so dealing as to keep himself ignorant, or so that he

may keep himself ignorant, and yot all the while let his agent know,

and himself, perhaps, profit by that knowledge." '

The general principle is that whatever is tufficieiit to put a {wreon

upon inquiry is gfK)d notice— that is, where a man has sufficient in-

formation to lead him to a fact he shall be deemed to have kiiowledgo

of it
; ' but it is " scarcely possible to declare « priori what shall be

deemed constructive notice, because unquestionably that which would

not affect one man may bo abundantly sufficient to affect another." *

By the Ctmvoyancing Act, 1882, sec. 3 sub-s. 1 (which only states the

existing law but in a negative form, and thus shows that the legislative

intention was rather to restrict the doctrine of notice than to extend it),

" a pureliascr shall not be prejudicially affected by notice of any in-

Btruinent, fact or thing unless (i) It is within his own knowledge or

would have come to his knowledge if such inquiries and inspections

had been made as ought reasonably to have been made by him ; or,

(ii) In the same transaction with respect to which a question of notice to

the purchaser arises, it has come to the knowledge of his counsel, as

such, or of his solicitor, or other agent, as such, or would have come

to the knowledge ol his solicitor or agent as such, if such inquiries and

inspci^tions had been made as ought reasonably to have been made by

the solicitor or other agent." ' The use of the word " ought " in the

1 P«[£yre.C.B.. riu..:i- v. /"/miU, 2 Amtr. 438, diBcuitned2Spencc-,Eq. Jur. 787.

3 Kenncdg v. Wnui. 3 S;>. & K., iwr Lord Broii«h;im, C, 710 ; HuiUer v. Wallers,

L. R. 7 Ch. 75 ; A'ly'iM and Seottith Mtrcanitit InvestnKiU Co. v. JininloH, [1802]

2 y. B. 700. Soe ^t^btt v. Biver»ide Indcpundtnt District, 144 U. 8. (37 Davis) 610,

AH to tho effect of rccitaia to munkipal bouiU opcr*liug m conntructive notice, wheris

il iM said at 619 ;
" The eflert of rei'itaU in muniripul bundi in like that Riven to wordi

of m'H«t lability in ^i iwomitsory note. They simuly relieve the piiper in the haadi of

a bond (id< holder from the burden of defences otner than the lack of power, growing

out of the oriKiQil iwue of tie paper, and available as against the immediate payee."

3 AnoH.. Preem. (Ch.) 137, Caw 171 ; Taylor v. Stibbvrt. 2 \o». 437, 440 ; Smtlk

V Low, 1 Atk. 489 i Fwiter v. CofhreU, 3 CI. & P. 456 ; Lee v. Howlell, 2 K. * J. 631

;

Inre Wyait, [1892]lCh. 188, 19&. &Wuyn t. Oar^ 38 Ch. D.. per Bowen, L.J., 284:
" What in waiver t Delay ia not waiver. Inm^tion in nut waiver, though it may be

evidence of waiver. Waiver is conacnt to disprnHc with the notice."

* Jonct v. Smith, 1 Hare, 55.

a 45 ft 46 Vict, c. 39. By the definition contained in t>ec. l,Bub<s. 4(ii), " purchaser"

includes a " mortgagee or an intending purchaser ... or mortguee, or other person

whu, tut VAluable €"nsidpratjnn, tak<^ or dealt for property." J^iuy v. Bama, [1894]

I Ch., per Lindley. UJ., 35.



oiAr. IV.] BOTOPPEt.
IS6S

It i« plain that this <livision IrnvpH own u lh,r,l ,.|.,„ ^i .t

srr;sc,;r— -^' "•« "5tS:.T;::a.?

• 2Whlteit Tudor. L C. in Enuity leih oii ) •>« -.11 Vl-hi v

« These terms are dttined bv Lord Ealur ^f R iw, •.;» i j . „

•lords an n™ll.n( eiampk of >hm »m!i4th,n it, r!'n ,11 7n °**' ''""

[HIO«] 1 Ch. US ; 2 Oh. «7.
'.Wt, Co.. [10031 ! Oh. 6M ; /"™'bK)
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rcpmsentatum to hv. true, h« will not hv fixed with notice of the con-

tentB of the instruineril.' Now iluit is thi' ilortrinc f<Hniuhited in

equity ; it is nt>t to he f-arrivil furthiT ; it is to he construed according

to its true meaning, and n(»t to he addril u> or diminished.''

Lord Pottenhani, in the Icadinjr rft<i> of Wihlr v. Gihson,^ had pre-

viously 8i>oken to the -iaini' intent :
" Tiie effect of con-ttruetive notice in

cases where it is a|>i>h(rahle. as in conle-iis 'between equities of innocent
parties, is sufficiently severe, and is only resorted to from the necessitv

of finding some j;r'>iiTid for ffiving preference between e((uities otherwise

equal ; but this is the !'rst time I ever knew it applied in support of an
imputation of direct personal fraud and misrepresentation. The two
things cannot exist together- there can be no direct personal fraud

without intention, and there can be no intention without knowledge
of the fact concealed or misrepresented ; and if there be knowledge
the case of constructive notice cannot arise; it would be absorbed

intheproof of knowledge.*' The confusion pointed out by Bowen, L.J.,

in Le Lievre v. Gould - seems to have crept in here. Constructive

notice cannot of itself work out into frautl. yet there may be such
circumstances accompanying as would warrant the conclusion

;

constructive notice would be absorbed in the inference of know-
ledge. In the case in point there were not those circumstances, or

the character of the negligence was rebutted, and therefore the con-

clusion in fact could not be drawn
;

gross negligence may sometimes
have the consequences of fraud, but in no case is the pii'sumption

irrebuttable. The case in the abstract is only the old inquiry: Can
circumstantial evidence be conclusive ? The law will infer, as it

often does infer, bo'ii knowledg.' and intention from overt acts; and
the line I)etwecn tacts which conclude constructive riotice and those

which ])oint to actual knowledge and intention may be imperceptible

and dependent on an inference of fact.

Notice that the title-deeds of an estate are in the possession of one
not the possessor of the estate may be held notice of a claim l>v him
on tlie e«tate ;

' though the mere absence of the title-deeds has never

been held enough by itself to affect one with notice if he has bond fide

made inquiry for the deeds, and a good ,Acuse has l)een given for the
non-delivery of them. In Dixon v. iifuvklpHton ' Lord Helborne, C,
states the law to be ^ "that when the Court is satisfied of the good
faith of the persoti who lias got a prior equitable- charge, and is satisfied

that there has been a positive statement, honestly believed, that he
has got the necessary deeds- -then he is not bound to examine the

deeds, and is not bomid by constructive notice of their actual contents,

or of any deficiencies which by examination he might have discovered

in them. This I take to be the law even in eases where the depositor

of the deeds is himself acting in the double character of borrower of

' I H. L. C. Wr>, (t23. Rrmtnlic v. Crim^^itll. X\>\<. Cas. y25, 937 ; Joliffe v.

Bnhr. M Q. B. I>. 255,273. = fl.Si>3] I Q. B. TjIM). Antc.Ai.
3 Hiern v. .\fH(. 13 Ves. lU; Drydfa v, fro^t, .H Mv. i (?r. l>70. Sor Nntionnl

Provincial Bank of England v. dnx.ts, 31 Ch. D. .'>h2 ; .S/tcNCtr v. Ctark>\ 9 Cli. D. 137 ;

Mtixtldd V. burton, L. R. 17 Eq. 15. " It in. in my "pinion, the giving nf the notito
which creftt«B the priority (see Fouler v, Coektrell, 3 ''1. & F. 4.'iO), and if the former
afldignce is prevented from giving the notice, eithiT by contriiit with the
aHsignor, U8 might often hv the ease, or by the ntitnre of the chergc which he holdi*.

the sHme result hIkiuIiI follow hh in a chhu whert: a iirior nsHignee his negligently omitted
to give the notice that he might htivc given "

: Englinh and Scollish Mercantile. Imftt-
meni Trmt v. Bninton, [IM921 2 Q. B., per Charles, J., 8.

* li. R. 8 Ch 155. 6 ix. 161.
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!«««. title: i>a(«„. ,. flart™/ 17 Ch D «» . n

^^conBtroctiTo notice ot hi.

' «"" '. Bum,M„, 10 H L. c. »
yoL. n.

' Baa r. Crt^ack, L. R. 10 Ch I
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In a cose ^ where a solicitor handed his client a packet of deeds,

purporting to be the deeds of an estate, while in reality the deeds were

not included in the packet but were retained by the solicitor and

subsequently parted with to another mortgagee, Turner, L.J., held

that the client had not been guilty of gross negligence in not examining

them and ascertaining that they were correct so as to preclude him
from setting up his title against the second mortga^. " Clients in

the ordinary course of buRiness," said the Lord Justice,' " trust their

solicitors, and negligence cannot be imputed where the ordinary oovtse

of business has been observed."

In another case ' a solicitor deposited the title-deeds of his client,

a mortgagee, with his own banker as security for an advance. After

the death of the solicitor the bankers gave notice to the mortgagor of

the property in priority to the mortgagee, nevertheless, the bankers

were still held postponed to the mortgagee.

A ceMui que (f«*( is also entitled to place reliance upon his trustee,

and is not bound to inquire whether he has committed a fraud against

him unless there is something to arouse his suspicions.* On the other

hand, the holder of a first equitable interest in property who puts the

deeds, not into the hands of a person owing him a duty, but into the

hands of his mortgagor, who usee them to obtain an advance, would

be postponed to the maker of such advance."

A person may be affected with notice of a deed by anything outside

the ordinary course of events calculated to suggest to a reasonably

prudent man the advisability of making inquiry •—that is, if there

is a natural connection between the abnormal circumstance and the

point that it is the duty of the person to know ;
' as, for instance.

where the purchaser is only able to make out a title by a deed

which leads him to another fact which would work disclosure,

the purchaser is presumed to have knowledge of it.* The rule has

been put as high as that a man must show, not only that he had

no information of the suggestive circumstance, but that with due

diligence ha could not have obtained it." The preponderance of

authority, however, is against this view. Thus in Ware v. Lord

EgmorU " Lord Cranwortn said :
" The question, when it is sought to

affect a purchaser with constructive notice, is not whether he had t'ie

means of obtaining, and might by prudent caution have obtained, the

knowledge in question, but whether the not obtaining it was an act of

gross or culpable negUgence." This was the rule adopted in the House

» Hunt V. Elmea, 2 De G. F. & J. 67r. ; Taylor v London and County Banking Co..

[1901] 2 Ch. 231. 261. a L.e. 688. ' Jn re Rickarda, 46 Ch. D. 689, 695.

« Jn re Vernon Ewena A Co., 33 Ch. D. 402. This also is a Bolicitor's case, though
the principle of the confidential relation applioH to truBtcct. Ante, 1198.

s Waldron . Sloptr, 1 Drew. 193.

8 Kmnedy v. Gretn, 3 My. & K. 699 ; Robinaon t. Brigga, 1 Sm. * G. 188 ; Earl of

OainaboroughY. Watcombe Terra CoHa Cc.ML. J. Ch. 991. The doctrine of Kennedy
v. Oreen ia eihauatively conaidcred in connection with the English cbbcs in Green v.

Fletcher, 8 N. 8. Wale« B. (Eq.) 68. In RoUand v. Hart, L. B. 6 Ch. 978, Lord
Hatherley, C, distingniehes Kennedy v. Oreen. See further. Siigden, Vendors and
Purchaaere (14th ed. ), 766. Lcird St. Leonards eipresBed disapproval of the decision in

Marjoribanka v. Hovenden, Drury (Ir. Ch.), 11. James. L.J. s, criticism in HvnUr v.

WalUra, L. B. 7 Ch. 84, should also be referred to. KetUevjeU t. W<Uaon, 21 Ch. D.

685 ; 26 Ch. D. 601.
» Orecndade t. Dare, 20 Beav. 284. Cp. Conveyancing and Law of Property Act,

1881 (44 & 45 Tict. c. 41), s. 55, sub-s. 1.

• Riico T. Earl of Banbury, 1 Canes io Ch. 287 ; Moort . Btnntit, 2 Caaea in Cb.

246 ; Daviea r. Thomaa, 2 T. ft C. (Ex.) 234.
» (Tofon V. TFarcinp. 15 Beav. 151. lo 4 D« O. M. * O. 473.
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which would operate upon the mind of any rational inan, or man of

busineM, and make him act with reference to the knowledge he haa bo

acquired-then I think the end i> attained and that there ha» been

fixed upon the conscience of the trustee, and through that upon the

trust fund, a secuiity against its being parted with in any way that

would be inconsistent with the incumbrance which has been createa.

In Brown v. Samge ' it was laid down that notice to one trustee is

notice to all. But this is stigmatised by Lindley, L.J., as one ol

those misleading generalities against which it is necessary to be on ones

, iruard
" The more accurate statement of the principle, as laid down

by the same high authority, seems to bj that, though notice to one

trustee would pve priority over a prior incumbrancer who hM given

notice to none of the trustees, yet notice to one does not aHect tne

others so as to render them liable for their action taken in ignorance

of the notice to their co-trU8tec.=

Lindley L.J.'s, criticism is somewhat unjust, as a reference to the

complete passage from Kindersley, V.O.'s, judgment shows :
As

a eeneral rule, notice to one of several trustees is sufficient, so long

as that trustee lives. It is sufficient for the reason that a person who

is asked to advance his money on the trust property, whether by way

of purchase or of mortgage, ought, for his own safety, to apply to every

one of the trustees ; and if he omits to take that precaution it is his

own fault if he should suffer loss in consequence of the omission. It,

then notice to one trustee is sufficient, it is contended that in the case

of the assignor being himself one of the trustees, inasmuch as he is

necessarily cognisant of his own assignmv'Ut, that, of itself, constitutes

a sufficient notice to one of the trustees, and there is no necessity for

notice being given to his co-trustees. Now, it is true that it is not

necessary that the notice to a trustee shouM be a -lOtlce formally given

in writing • a verbal and informal notice is ,>uflicient, provided the fact

of the assignment is distinctly and clearly brought to the min. nd

attention of the trustee. But in the case where the amgnor is himself

one of the trustees, he being the only one of the trusteed who has any

notice or knowledge of the assignment which he has made, if he should

afterwards apply to another person to advance him a sum of money on

an assignment of his interest, conceaUng the fact of such prior assign-

ment, such proposed assignee could not, by anv caution in making

inquiry of all the trustees, discover the fact of the prior assignment

;

for it is the interest of the proposed assignor to conceal the prior

assiimment ; and the other trustees know nothing about it. Such

notice, therefore, would not efiect the object for which notice to

trustees is required ; viz., the security of the party taking the assign-

ment against prior assignments concealed from him by his assignor.

And Cozens-Hardy, J.,» says of this :
" I am not awwe that the

authority of Browne v. Savage, so far as it relates to the efiect of notice

to or knowledge of a trustee assipior, has ever been questioned. It

was quoted with appro-al by Sir John Romilly in Wrtta v GreenhilV

That case only decided that where a beneficiary, the wife of a trustee,

mortgaged her separate estate by a deed to which the husband trustee

Whilt V. Ellii, [1892] I Ch. 188.

'. ban

1 4 Drew. 635.

* 4 Drew <»0 ' Uond-a Bmk ». Pritrjim, [1901] 1 th. 866. 871.

. Thi. of couno do«.i not iiiii.ii.!ii what is » .id in /««, v. «™™"'. ll»»l] 3 Ul., by

lindley, L.J., 89. ' M »»»' '"• ^'-
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The law haa been thus summed up :
> "

If one only of the trustce.sm existence at the date of the second assignment had notice of thepnor assignment the earlier assignee does^ot lose his priority Ithaa also been held that an assignee who has given notiee to one only

whoS r"'"- " ""*
'">t"H*'' P"""-" o™^ » '"bsequent assignedwho takes his assignment after the death of the trustee to whom notice

J in /.? ^w" w","^
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uvl of

It'illian >.

I.J.,

/n re Dattat.

CoocIuaioQ.

1 4DeO. P. *0. 147. j tl!imi!!rh 1«.-. ji.)
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affected witli a direct rosponBil ility t the assignee who ha» given him
notice. The reason for the assertioii of this prineiplo lies in the con-

sideratif'a of the jMiwer the centui aue trmt of such an interest has of

taking the same security reneatediy into the market, and inducing

third pi-rsons to deal with nim on the assumption of his al»solute

owneixhip of the property, and of the expediency of throwing iliffi-

cultics in the way of the ; ssignor coming into the market to dispose of

that which he had previously sold, and being enabled to obtain " a

false and delusive credit." ' In such cases, therefore, priority of

notice gives priority of title ; ' and to deprive a person who has done

everything he can to complete his title to priority by giving notice to

trustees, there must be negligence so gross as to anect the person guilty

with the consequences of fraud.^

Lord Lyndhurst, who as Chancellor affirmed Dearie v. IlaU, as

Chief Baron delivered the judgment in Smith v. Smith,* and held that

uiotteiriiBwc
"ot'ce to one of several trustees was sufficient to take the property out

ufficientto of the order and dispowition of a person subsequently bankrupt. " A
tAke oroperty gecond assignee," said Lord Lyndhurst,^ " in order to have obtained

Mderaid * priority over the plaintifi must have shown that he had exercised

diapoiitioD of proper caution in taking the assignment ; that he had applied to the
febvikrupt. trustees to know if any previous assignment had been made ; and,

unless he applied for this purpose to each of the trustees, he would

not have exercised due caution, or done all that he ought to have

done."

Commenting on this language in Ward v. DunamAe,* Lord Her-

Bchell, C, says it is " somewhat remarkable. It would seem, if correctly

reported, toindicate the view that a second incumbrancer would only

obtain priority over an earlier one if he had used due caution, and had,

in fact, made such inquiry as a prudent man would of each of the

trustees." Such a view is in direct conflict with the decision of the

House of Lords two years later in Foster v. Cockerell,^ where the rule *

in Dearie v. HaU is affirmed to be independent of any considerations

of the conduct of the competing assignee, if that assignee has no r ace

of the earlier assignment. Priority in such cases depends simply and

solely on priority of notice.* Lord 1 1
. rschell considered *" that Lord

Lyndhurst cannot have intended to say more than " that where one

of several trustees has notice of an incumbrance, the oetiui que trud is

no longer left in apparent possession, for any person asked to take a

subsequent assignment, and adopting the precaution which a prudent

1 Dearie v. H<Ul, 3 Kusf., per Sir Thomaa Plumer, M.R., 13.

i /it Tt Ft hjUld'a Tru*/, 11 Ch. D. 198, followed in Kngliah and ScoUt&h

Mercantile Inveetmertt Co. v. BrutUon, [181*21 2 Q. B. 1, and Moatefiore v. Ouedatla,

[19031 2 Ch. 20.

a Ware v. Lord Egmont, 4 De G. 51. & G. 460, as to whioh see Molj/nf^z v. Uawtrey,

111)03] 2 K. B., per Colliiii, M,B., 493 ; MgrUefime v. Browne, 7 H. L. 241 ; Bailey

V. Barnes, [1894] I Ch. 25.

« 2 Cr. & M. 231, followed by Lord Wefttbury, C, WiUes v. OreenhiU, 4 De G. P. & J.

147. 5 2 Cr. 4 M. 233. « [18931 A. C. 380.

7 3 CI. * F. 4S6. Sco a criticism of this piise, and the various eiplanationt of it

by Lord Macnaghten, who ronctudcs that it has come to ho treated " as applying only

to aHsignmontfl of chores in action, or of such intorests in real estate as can on'y reach

the hands of the bencficinry or assignor in the shape of money," [1893] A. C. 3S9, 890.
8 Said to bo derived from the doctrine of Ryatl v. Boudu, 1 Vea. 348. " In the case

of a chose in action, you must do evorvthing towards taking poBBeBsion thot the

Bubject admits "
: per Sir Thomaa Plume'r. M.R., Dearie v. BaU, 3 Russ. 23 ; Wilmot

V. Pikt, 3 U^tv, pur WigTiim, V.C., id :
" The expieasions of Sir Thomas Plnmcr aro

applied to personal property."
9 In re Dtlias. [1904] 2 Ch. 385, 414, »o [1893] A. C. 380.

Comment on
Smith T.

Stniihhy
Lord Her-
cheU.a.ia
Wartr.
Duncort^e.
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truBtces Had iioUcb of a settlement, and it was contended that so lon» '«»" -I ,„

SfS&SnM£„^X^^^^^^
£:!;tioS^l;:j^i:: --1 '^^r^z-^Xt^*

'

'""•'^

OB8 to those who might have u«d every precantion that was ,.,Sto ascertam, be ore parting with their moiey, that the titfe thev we etaking was a vahd one." " Where " he sav» > " »t »!, , f;„ .1 ^ ,

advanee is made, one of the trustees h.snYt ^e o a p : TneumbZc"I see no reason why notice of the second incnmbraleXrZ ,'

priority over the earlier assignment. The fund was not at th? im

: . ju-P ^ ? '^"'""^ '" "»'"' «•"> "econd advance could haveprotected himself had he chosen to make that inqu^y of all the tnistelwhich prudence enjoined." The Lord Chancellor then iserim^nlles

ofthTfi^t Xfne
'™'' f ""' ^"""^ °'^™''- "'" t™!::

.
Lnowtg

tZl I? •
'."

"u"
'""«"' " *'"*«<^"^' The fund is agiin in th?apparent possession of the ceMui que trmt. A ease like thifdoes nothowever, warrant the conclusion that where at the time "the secondadvance and notice the trustees, through one of their number were in

iLf.l 1 ;
'.'«'. t'me "'le'i notice of it is received bv the trust-es

entitled to pnority over the earlier assignment, becoies entitled to

orte^rio^alt ""
ThTT "\" "^"^ '^'^ "'"»" -iW di™or ceases to act. The test is what was the title at ihc time of theadvance and when notice was given to the trustees •

nnf ,1^ ,-*I''f"' »^ " Bouvene,' that trustees of a fund are »"Cg«»i»a by
not under any legal obligation to answer inquiries put to them as t^

'h",Soi.io„'^

existing incumbrances; but Lord Herschell meets it hy ZZ'^^r^
o„Vries"'> *'''; " ™J:

"'
i'"'-'"'

'""" "" ^«^""<= t" ""^er sffin- Me by^rjqmries, ,t seems to me ttat the intending incumbrancer would take the HenioLlJ:

Tobe
"^

He rt tl^T" P?" i>'™»'''--es there might chance

^n^nA f„ i^
^"''"'« "'.•' P^P-^ty "''«'' ''« had no sufficient

would not be deceived by any apparent possession."
Notice of a deed is notice of its contents,' even where there i» the No.iccotmort express representation that it contains nothing affecting he ^"Sc.
ri«8S] A. C. 309. '1cm w .:„, "'''"

• I«nl M«n««ht<.n doea not coiic-do even so much. Ho »,v, U TU ••
1 /,t„

™"'°"'"-

. [1893] A. C. 383. , ^^^ ,. ^^^^ , ^„„ „3

I I



1374 NKOLIOENflC TN LAW. fllOOK VII.

porft

No'ice irnu't

be »t a deed
BrtuuUy
executed.

title' Tho au>» di'|H»iit o( u docuiiirnt or title in pnimgh in equity

to create a (^lmrgi> on tho pmperty tliorein rrferreil to. If, how-

ever, the ilepmit i» accomiHUiied by iin actiul written charge, the

tcmu of the written document inmt be referred ti' and goveni the

dei)"»it.'

In caiw" of npeeifio performance, notice of a lea«e aflecM tho pur-

chiiKer only in the absence of misrepreMentation and with the know-

ledge of ordinary oovenanti. What are ordinary covenanta differ

with regard to the «ituation of property or the cireumaUnce of the

»aU-.»

Niitieo of a deed actually executed la neceuary, and not notice

merely of an intention to execute a deed. " There is no case or reason-

ing," said Lord Thurlow,' " which goes so far as to say that a purchaser

shall bti affected by notice of a deed in cimtemplstiiin." Further, the

mere execution of a deed by a witness will nut fix him with notice of iU

contents ; lor, says Lord Thurlow, " a witness in practice is not privy

to the contents of the deed." * Recitals in a deed operate as notice,'

even though they are inaccurate ;
' but they are not representations

of fact on the faith of which a stranger to the deed is entiiled to act

without inquiry.* A general notice that an estate is subjeet to a charge

as a judgment is operative, though thero is no information as to the

exact nature or amount.'

It was held in a case " where plaintiff, believing a house to bo his,

had, though warned by the true owner of his title, nulled it down and

rebuilt it, and had afterwards had ejectment brought against him by

the owner, that the owner, having once and recently given notice

of his claim to the property, was not bound again to assert his

rights when the expenditure on it began, or while it was going on, in

order to exclude any equity of the plaintiff's in respect of his

ex[>enditure.

Lord Romilly " also held that, where a vendor contracted to sell

property which the purchaser knew was in the occupation of a tenant,

IU.., ~, -, there was a duty to inquire as to the interest of the tenant ;
failing which

Inthe'i^up'- the purchaser was affected with notice of an agreement for a lease which
tionots

^jij tenant had ; his decision was followed by the Common Pleas in

PhiUipa v. Miller." In Cabalkro v. llenty " tho Court of Appeal,

1 Tayhr v. Him,rt. 2 Vo.. 437 ; /'iitti,.. v. Milkr. h. K. 10 V. P. 420.

a Slww V. FaUtr, U K. 5 H. L. :121 ; London imd Cifwdinn Loan iind AijtlUT/ to,

'•
^^aJVE'v^tl^f!/.' 18 Be.v. 206 : MUyn,ut v. tfnrir.,, [IW):)| 2 K. B. 4S7.

« (;.J»o»T.S»*s»am.2 Bro.O. C.393i ne Shuv: y Fotlrr. L. H. S H. L., per Loid

O'HsBui. 3«2i!l .«(9. ; WiUiam, T. WiUiama. 17 Ch. 1)., jicr K«y, J.. 442 atfqq.
~ "- " " """ —* to Ko

Dut) where
propert.v it

purehftt'etl

»own to be

tenant.

ConfUoting

• BakiU ». t'»<Wf», I Bro. U. 0. 357, referring to MotalU T. Mttrijalnni, 1

P WiiH. 393, o* whiph Lord Thurlow «ny8 :
" I do not leave this as a caae which I

should determine in the same manner." See also A'lfWns v. Uid-UantaBy Co., L. R.

8 Ob., per James, L.J., 1069.

« farrow T. fiees, 4 BeaT. 18 j Taj/lor v. Bakff, & Price (Ex.), 306.

7 Ilopt V. LiddtU (No. I), 21 Beav. 183, Dart, Vendors and Purchasers (7th ed.),

vol ii 8!lfi As to statutory limitations on the old law, see the Conveyancing and Law

of Property Act, 1881 (44 * 45 Vict. c. 41), s. 3, sub-s. 3. This clause wdl not alecl

the nunhaier's right to object where the defect i» accidentally disclosed by the vendor:

SmStk V KabirmZ. 13 Ch. D. 148, followed In rr. Xalional Provinciat Bant o/ Sniliind

and Marik. (1895) 1 Ch 190, 200.

" Trinulad Atphdte Co. V. Voryat. [1896] A. C. 587.

Tayhir v. B.ilrr, 5 Price (El.), 306, Dan. (Ex.' "
note), which is reeneuised

in Ctare Hail v. Itarding, 6 Hare, 273.

11 Jama v. LidtfUld, L. R. Eq. 61.

IJ I.E.9C. P. 190.

_ ) 71 (where is a valuable reporter's

P'tnnyy. Wallt, 1 Hall 4 Twolls. 206, 282.

a LR.l'Ch. 447



<ni*r. ir.l ESTOPPEL.
IS7.-I

••n'lrfnraf

r,AnIUmv.

I'tlrniPil.

vi'iidor not
iitTuaiiArilv

iintirnnf lii>n

f>ir iiiipniil

muttey.

•olicitor'n

knowledgo
otv\hat.

«J^Z1
J™™". MR

.
hold th.t th. J.H-trine of notic woul,| ho „„d„iv

™f.rr.d on y "to cquitien iH-tw,™ th. ,mrch«,..r and thluZ'i CLnhe leg,! ™t,.o h«. p».„d," .nd h.d " notL^ns to do wi thL lu »„3i.b,l,t.e, of vendor, ,„d purrhwen. be.. . \hr,JZ" "TZt
. .nythmg m ,he natur« of th. t«n.ncie. . hich .fl,.ot. tl„. Zl^Z
„hi •.

'™''"'." h^und t,. t.ll th,, puK..«.r, and to let himT,™what ,t ,. ,vh.ch « lj..,„g sold
; and th. vendor eannot «flerward,Z

would have founil out all about it.' Durinn the nrmum-J Tl.lZ i

Sub^eouentlv'Th rV "'" ^""1 »" "" '" "'•• "">»"'
•

'• h' •
••

»UD.equentl> the tjxehequel Chamber overruled ti.e deewion of theCommon Pleas in PhilUpt v. Milkr «

o-.nf.""^""'™
""^' """''''' "' •" »'«*" "hich he ha. sold will n.,t be™n.truet,ve not,™ of any lien f„r „„p„id purehase'™,*, v t e

purchaae-money
; but otherw »e it will • N.)r wi I tl,.,

','"".""""

T^ sL"" T-"" "7"^""=" '""''' p™-'ron
,

","' :;'X"alma fide purchaser and without notice • " •

We have now to note the effect on the clicmt of knowle.lffe bv In..ohcitor. M,„t generally the law impute, to the elienj ,h ZlZof the sohator he employ.. There i. thi. qi.alift.ation oweverIf the disclosure o that fact of which knowled^, i, sough? t,b.H"eiupon the client wonid have imputed fraud to the solicitor it i, not to

^'JlrTf 1" """
'f''!'" <"'' ™'"' di--*»"re of that faTt

""
I take It to be very clearly established that if a .H.rson em, loved

^eL,° '°"T.t"
'^""^ "'"K'' "^'"^ " ^'"^"...i would preTe'ntThe

,^.1 1^"'.*';'' r""'y ™ "•'i'^'' ""^ « «"«''««'l. which would showthat a good title doe, not exist to that which ho s the instrament o^conveying to the purchaser, it is not to be expected or in SThrt hwould communicate what he has done to hrdient.' ' S the te„!dency of the later decision, has been to hold that when a mn emph ^sa Mhcitor whose whole purpose and meanin,. in the tran™ctionC o

ke™
?"''.''«'"»'» >;" 9««"; '"d who in lurt-her^iee of tl is m"ntio,°keep, back purposely from his knowledge the true state of X easethe presumption that the client had imputed to him a cons ructivc

M^'^^k:
*™"' '*•«"= P^Po-itions seem to have been accepted a, ^^,.

First, that notice to the solicitor, notice to the client •

"^'

I S.'3£.™.'.7-,^-/¥'?*.'- ""»• '- R- a> K'l. 261. 252.
' Kerr. Fr«ud (3rd pd.). 330
2 H>„, 3M. 402. U\U judg»,..m IW „rdcT cf proiH. ,l,„„.1 2 ajid h in inu'spoHcd.
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Kiln I »l

notit-e of

Noontios
whvr« title-

flradi held bj
UrgNt owner.

Notirv
ftifectiugthe

director of e

aonpaoy.

Negligence
ageilut
Degllgenoe,

SMondly. lli»t notic* to th« nolioitor to hind thii rlimt mtut b»

Dotiiw in th»t triRMUtion in which the ilient rni|>loyii him ;

'

Thinllv. that wh«r« vi-mliir ind purchMer finploy the name TOlreilor,

««h i* arffoti'J with notice i>( whatever the »olioitor had notice in hi«

o»p«^ty of Kilicitur for cither vendor or purchiaer in the tranawjtion in

which he in no employed.* .

i i

What in notice to an agent or tnwtee la notic* • to the principal

;

and the prenumption that a nolicitor ha« communicated to hi« client

(acU which he ought to have made known cannot bo rebutted by

proof that it waa the aolicitor'e intcreit to conceal them.|

It ii not neccMary that the agent"» knowledge ihould be acquirwl

i ig the existence ol the agency. It i» sufficient that having ac-

quired the knowledge he «ub«!quently act« in the agency. The duty

of the agent thereupon arinee to communicate to hi« imncipal any

knowledge which he had prcviouely gained in the matter.'

A purchaser will not bo aBected with notice o( a prior equiUblo

mcrtgago, by his knowletlge that the title-deeds are m the powiwwion ol

the eqmtablo mortgagee, if the equitable mortgagee, by reason of his

b«ing the largest co-owner of the oroperty, is the person who, in-

dep.indent of the mortgage, is entitled to their custody.'

;hitty J.,' following Jessel, M.R., refused to extend the doctnne

of lonstnictive notice so as to impute to a director of a company a

knowledge of the books, where the accounts had been duly audited,

and the auditors wore apparently accounUnta of skill and integrity,

since "it would bo extending the doctrine of constructive notice far

beyond that or any other case. It is sufficient," said Chitty, J.,

"
if directors appoint a person of good repute and competent skill

to audit the accounts, and have no ground for suspecting that any-

thing is wrong. The directors are not bound to examine entnes in

the company^ books.""
. » »

Negligence against negligence, like estoppel against estoppel, sets

the matter at largo."
. , ., , v w vn

The rule with regard to iw judtoala is laid down by Wigrani, V.L.,

in Hendermt v. tfemfeffon," ' where a given matter becomes the sub-

ject of Utigation in, and of adjudication by, a court of competent

jurisdiction, the Court requires the parties to that htigation to bnng

i f^J'S'.'rr'JJi lo.'r»''ii''.,^\"'k«.., Oomm. 630 .. (b). .„d Mr. Hol«.'.

""I aAuJ Mt con.tructi.c notice to the prinoipel. n.tt, Vendori Md Pi.rch»er.

16th ed 1 rol.ii. 875; Sugdcn,Veiidor»illdPuroh««!ni(Uthod.),7M.(6th ed.), ™iL ,,. »™ ^,^„^B"^___^
„„ J^„^ Tudor, L. m E,»ty mih cd^M.

nolo »t 67. " Conitroclive notice between muwijiel jnd •«'"'• .""Jjjf'-"™;'
LB. •; Eq. 15 i JIMand v. Uarl, L. B. 6 Ch. 674 : B«n™4 T. Prm. [IIKB] 1 Oh. 831,

*
• Braila r. Sidiu, 9 Ch. D. I»B. Actnil notice «"V™^i^«.^_^°f^^iJJ^
d to effect

. . ' .-^ -- - - ~" •>

the holder ol » regiitered deed with notice of » prior unregutcred deed :

TytU V. BormU, 19 Vee. 435. A man •*nnot^b©^^n!iumed to have diecloeed huroTedt

oiSTrnud : lit n European Bant. L. B. 5 Ch. 3M, 362.
„oni, , rn,

• KiUltmU T. Waum,tl Ch. D. 1J86, 705. In re Daixd Pafm and Co., [1904] I Ch.

**7"l parfc Hmiy, 2 new. t Ch. (Bank.) 393, 394. See Agra Bant U. r. Barm.

L. B. 7 h7l. 135. ^ __
s /» r< Ce«»o» * Co. (No. 1 ), 25 Ch. D. 766.

• Battmari't OOK, 9 Ch. D, pet Jeeiel, Jl.B., 332.

u Smt^M^i : I^J'stiiS; V.C, War,,. Lord K,,^. 18 J«r. 371, 373..fflnned

4 De (1. M. » G. 4«0 ; Tfilhinglon v. Tale. L. B. 4 f^c^SS.

1" 3 Here, 118 j irofewi* . IforflMii*, 43 Ch. D. 296.
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INDEX.
ABANDONMENT,

law of, 1297 M., 1068 n.
rantnr i« agont o( inmir™ whore there !• an, lOUH n.

''"iZZ'imT''"
""'"'"

'" "'y'"" '" ™'» '"• »"" '"W" '»' "»"•.„•,

»f ship. ,»oot on .«,„-.!•. p»«itin„ „( with rog,r,l to .nlmne, 10711 „

ABSTRACT OF TITLE,
solicitor's duty with rPKard to, 1102

AtXlEPTANCE,
of bill of exchange, 1290
adniiMsiuns made by, 1304 », 2
fiMJtB not wlmitted'by, 1304 n. 2
stolen, (illod up and negotiated 1321

"£Sit*,!;rfen *;: s^^^^^^' •'->"•" '»" "-^-"y
ACCEPTOR,

of bil' of csehange, char^ter of tho liability of, 1290 ». 8

of hS Sf ^7" ""t"^"* "T"'" •iK»""'» «« indorser, 1307of bi
, duty of to .ubseouont holders discussed, 1340

of bill, only deal, w.th tie drawer, 1202-sec B,u, op Ex.'HATOI
ACCIDE.NT,

definition of, 5
when unavoidable not actionable, 1 15 n 4
actionable, 116 n. 2
happening in driving, 122
not in tho ordinary course of things, 122
rule of evidejoe where, may happen from a variety of indicated cause. 19'.occurrence of, pnMt/aci, evidence against a railway con,™mr„J"ri2n

when inevitable, 127

"3r7he''!in!;^"sSerrS?c,°!2r"'=™" "«'""" ° "i'-X -".P«ny
pure accident what, 558-5fl2
claosification of accidents, 661
deSnod, 061
when inevitable, 562-«e Inbvttable Accident
wften unavoidable under the circumstances 662when avoidable, 662
Baah line of window broken. 688
without neRliKi^nce, 670
under Employers' Liability Act, 1880 608

926 r?'*''"*
" **'°''*'''^ ""' *'*'*'" **''""'"y '^"'^ f^"""! Tmffio Art, 18M.

due to miachicvoua act of stranger, 960
repairs done after, eflfect of evidence of liability, 977tlmjugh bad condititm of embankment. a78

duty 5^8
"*^ occurrence of. should have in determining the question of

^'rssrhiti^rjr^
'-^ '"- ""^^ °' ^ -- - ^^^ -- «'

that wkloh happens without the fault of anyhraly, |n«3 ,,
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ACCOUNT STATED,
hoo it ii»y bs fulniaixl. I27« n. 1

ACCOUNTABLE AGENCY,
nooesaary to finind liftbility, 44

ACCOUNTANT,
riilo of diligence of, 1131

mny bo employed by executor, 1234 H.

ACCBETIiiN,
law t^^ to, 3R2 n. 8

APOITTP^PPV(*K
of ttiHtoc in improper in™traent ia different from approbation, 1242

to be binding muat not be merely conatnictivc, 1204

working estoppel, 1264 .* * „ i ii)ni«
to deprive » man of his legal right, moat amount to fraud, 1203 ».

diatinction between, and laobea, 12tS4

in erroneona view of title, 12tU

ACT OP GOD.
what ia, 81), 81

when co-operating with hnman agency. 81

doea not excuae from pcrform.^nce of absohilc contract. 7.i.»

carrier not liable in reajitvt of. 879
i- „ oni » i

failure to notify detention of g.«ida through, not negligence 891 n. 1

to bo diatinguiihiil from a peril of the .ea, lOOO-.ie Via Majob

ACT OP STATE,

not within inriadiction of Municipal CVtutt, 222 n. 2

ACTION, , . «, rtn,>

not maintainable by Boldicr ugamat hia officer, 2JJ

none by priaoner for ill-treatment, 247
,i . *„ ii.„

tight of. In re»l»Tt of gooda where title h«« accrued aubeeqnently to the

wrongdoer having parted with poa»e«»Lon, 832

for feea of mclical man, improper treatment, a defence Jo.
1><"

for negligence agninat solicitor, meaaurc of dnmagea in. 1180

for SegliSonee aiirvlve. to per.onal repreaentalive of client agamat aolicitor .

noTfghtTf'JJ'tloicin^e tr»u.terred by delivery of not negotiable in.tn..

ment. 1281

ACTION ON THE CASE11U« vjil ino .^xiuij.

where temporal loss or damage lollowa

where it liea. 305
for corrupting water-course, 477 ».

tor not keeping fire, 489

earlieat inatancea of, 703

a the wrong of another, 76

ACTION POB DECEIT,
in selling unsound goods, .'>76 n. 2

liea although there ia no warranty, .'i7« n- 2

AtTTIONABLE NEGLIGENCE,
Brett, M-B-'s, definition, 5

ACTIONABLE WRONG,
under military law, 223

ADMINISTBATOB,
. . ,„.

powers and duty of summarised, 1228

Skill and diligence of, 1236 n. 2

of convict'a property, powera of, 126!)

jfce Executor, Trdstbb

ADMIRALTY,
rule dividing damages does not extend to persons, 179

question of jurisdiction of, under Lord Campbell s Act, 206-210

antiquity and juriadiction of Court of. noticed. 201. «. 3

ha. no cognisance of felony committed on land. 200 ». J

has no jurisdiction in rem under Lord Campbell » Act. J08

no imisdiction in Admiralty Court, of United States for recovery of damages

for death of hnman being by negligence on the high seas. 207
J-

8

Oontt of. has an appelUte where no onpnaljumdiction. 20S ». 3

law as to jurisdiction of, definitely settled, 209



INDEX. 1381
ADMIBALTY-<»«rt.«l

Ooimtjr Court jurmliciion in, (or broach of charier- parly, 208 » 3
juriidiotion in, to limit the amouDt of shipowner's liabintr 211)'
in action under lord Campbell's Act in, plaintiff cntitlea to enter interlo

iu"ry'21o"fr"'
"'' '° "" ^""^ """"^ "" ^"ioniir by

no absolute right to jury in, 1022 ». 2
principles ([orerning in CoupU ol Admiralty in dealing with msrilim.causes .„„ng between foreigners and otheri on the higE sea. SSSl 4ejtmt of jurisdiction of, 1070

" ' '"^ " '•

"".S'if °''," "• ''»''«' S'«tcs extends oTcr all the great lake, andthe rivers so far as they are navigable, 1080 » 3
> !««•

»
ana

costs of appeal, no, 1094

ADMISSIONS.
by railway servants, 920 n. 3
by coachman or guard, 920 ». 3

AGENT,
what constitutes an, 571
act by, is same as personal act of principal, 673
of necessity, 687
who is, to put the criminal law in motion 690

'""ZTiH^''
'°°"" ""''"" °' """"''" '•""'"'''• »''«' f"" "> P'""'-

how far act. and declarations ol. may affect his principal criminally 6<16 .

'"•.rc;s,'s,'rrd°eieTrd,'Sor"* -^^ -f^ ««- .o s,;l-

'"S^SlZu^^t^'r.'S^T"'-
•"" ""' "" "" """ "' '"' •«"• "• -

general pnnriplea of the Roman law an to, 81(1
agenoy, 816
definition of, 817
haa authority to act in customary manner, 818 ». I

mere cuatodier is not, 818 n.
acting on beat available advice, 819 n 8
dd credere, 820
del credere cannot sue vendee in his own name, 820 n
diatinction between payment to the agent's account in the acenfa bank nnH

n.?srtiru.?L'rc'::h':"2V" "- .•"-^.".n-.^i""
'^''' "°''

'''"„"

tirag^srr^y'rnt?^,"
'-""' • """ -"" "> "™"— "~"'

confidential, must keep regular account, 827
commission, 827
rule as to misrepresentation of agency. 1117ft 5

person wE^l^l^hTr .r'* "' ",''«"»™" "•"'• »°' °"y to tn.person who pays him but to the person lor whom he acts, 1 177may not make profit undisclosed to his principal 1199
director of company when, at common law 1213
authorised to do an imprudent act, position of. 1218when comnany director is. 1222
employed by trustee, responsibility of. 1232

ihS.^i^e^'empfoy^l^W " """"""' '° """' ^' '""• '"=^

of trustee, liability of. 1234 ft. 6
trustee is not. 1238
banker may be. of customer, 1279
indorsing bill of eiohange for hi. principal. 1279 »

oni.''bX7S'
°'

'
""''"^"'

'" '""'""^ 'J' ™°"« »' >""«•«. ™i»

'°dS'2::pt:^S^,rj:r,™f »-' *"" "-» '^"«™" "> '" «"•

for^collection ol biU of e.oCnge liable if he doe, no, use due diligence.

effect of DOtioe to. 1876
cwutraotive notice between principal and, 1370 «. 3, «. 4rule as to notice to, 1376 n.

« j. ». *

AOGRAVATIOJJ OP INJURY.
by rofnaing medical aid, 101

I

I
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AllIflTER,
doHnition of afpatment, 812

of ngUter, 813
daty of, at ooinmon \aw, 813

not inniirer, 8*3

bat no lien, 814

AGREEMENT TO ACCEPT COMPENSATION,
effect of, on action for porsoniil injuriew, 20o

AIR GUN, ^ . ^^ „
injury done by child witti, 89 «. »

may have any portonal action—209 n. G

ALTERNATIVE PERILS.
. i- . «

act indticfld by, does tint disentitle to recover for negligrnce, 48

^'^po^i^Sn of, iB matter within the scope of pilot'a rediwnBibility. 1(148 «. 7

conHtituting a L-onceuIud danger, 1081 n.

iinbnoyed causing damage to ship, 1081 n.

of ve«tel ripping up nidp uf other vesRel, lOiW n.

ANCHORING,
action for nej^ligent, 841 n.

omwideration of with regard to their aeMibilitieB, how limited, 437

keeping a tiger, 481

straying, may commit a treBpass, 604

OHoaping. di«tin(!tion» «« to the liability for. SOS

considered, 516 ft sfW- „ ... „ k,h ,
In the Middle Ag.-K jwdinally tried for off.iu ea, 6 8 n.

division of, as rcKiirdcd by the law of England, 5iy

Havage and ferorioiis. ferir naturtr, 619

nvtnsuel'e nalarv, and mamuefarta- mturtr, 519

keeping mischievous, 620

indigenous and iinptirted, 520

Kobra a savage, 62U

hunting, rights of, .'»21

in''S?Khe*rTlM*a valuable property distingnished from those in which

there is not a valuable proi^Tty, 534

MicTitia, 626, 636
deer, 53tt

bull. 539
if <lanKeroiu, presumed to be ronfined, 627 n. ..,1.1
whore there is absence of knowledge of vicious disposition but actnal

negligence in custody of. 527

which never lose their wild nature. 524

tt'it whether animal is tame or wild, 525

property in, 526 n. 2

nnimu3 revertendi of, 526

dog cases, 627-534

ferir nntiirt: and unreclaimed, 523

damage done by, 624 ,.>... 1 -a*
cxeesflive quantities of rabbits may not be brought on id. .»24

defence to action that defendant honestly believed that animals were

pursuing his geese, 524 n.

which have been thoroughly tamed, 5.14

are r.iilway ooinpAiiies common carriers of, 940

ANNUITY, ... , ,0, io«
haw to bo estimated in compensating f^" jss of, IHl, IV£

ANTECEDENT DEBT,
what ia an, 818 n. 6

APPEAL,
in Admiralty, rule of costs, 1094

APPROBATION—«e Aw)tJlE90E?iCE

APPEOPRTATION oF* P.WT-IENTS.
" to the very lant moment," 1259 n.



!« rtwiinl.

'. IWI «

INDEX.
ARBITRATOR

AB^,"^':^
'"""•—'-.•2,...,

negllj.n™o(, H35_iu,

arrI^T"''™*"'''"'-^"^ -->'»-."-
"hen nhcriff in„y |,„„t .

ARREST OR REwpT...T '" *" »• 2

ASSAULT """ " °" w'il pro.

S"m£%^.S^. « V^.'. d„. „o, „. „,
PV lie for th, °™,M„"L • ™"«««<«i. 738 ».

.T^r^::"^-
'" """""* "' """'"""' """'" '- 7.V,ATTACHMENT,

nature of, 271
'or wh,t granted. 271

to'wlrr"'
""' *""'«'• 272

"•«ing"°ido."272"''
"""' """' '* '"'™lion»l «„te„,„, .„.,

cl^'^"'"* '"";" »'• '" '""J over 272

"'

a:^1?~«^^«-K,~,|I?
»r"of.„b.litwa,. 234,

'
'

ATTORNEY.

Jis?*"""""' Hie term. 1171

A.™;;'"'"'
"

"'" '' '-" ""- -' -er .. ..„.. «„
condition of premi«:8 of 4ai . ,

general «p,„t ,„ b^r ,o ,.l

executor
<fe «>» tirt. 1 143 , '">».

i" PoiMMion coupled with !„,.„ , .

^r^™^=^-^^---«cie„..tbe.l.
2t

1383
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AUDITOR.
clutieiiof. 1131-1135

AXLE.
defect in, 047

INDEX.

BAILIFF,
kindH of, 2fiO

diitifo of, 250

when no (w-tion ngniniit, 273

BAILMENT. , , .,.,«»
where, of aninwN. no pre^nmption of negligence, when injurw*. 130

iniblii- otti 'CM giving bond for the iliMoharge of their offioml d»tie», are not

HubJH t to the rides apidicable to n. 27».

meaning of term. 721)
. „. tin

diHtlnction Iw-tween, and po«Me»Kinn by servant or ngent. 7J0

delivery of. 730
inu«t be of a rhattel, 730

termB of, may be regulated hy rontact, 730

thing bailed iiremimably the thing lo Ih- returned. Wt
dintinin.iHheu from Male, 733 n. . , t

bailor and bailee may both maintain aition Hgamst « Ihiid jiernon i. r

iniurv to, or converMiiin of, bailment. 733 ... ,.

rule of ilamapcK oa botwe?n bailor and bailee againHt granger injunng the

bailment. 737 " ,..>.. i —

n

bailee maynue for injury to arliele Imiled, when he ih chargeable over, *J4

remedy of bnilor whether in -ontract or tort. 737

bailee "under a condition, 7.1il

division of, 730

rule of diligenee in the civil law a« to. 740
, . - , , -.„

gratuitouH bailee, ,*i.ition of Southcote« Case m the early hmtory of, 740

reaponHibilitv for theft and robbery considered, 740

involuntary bailee, 753

groBs carelesanefia with a gratnitoutt bailment. 754

not condtitiited by mereW leaving good" in a room, 765

servant entrusted with, duty of. 750

Itroperty of bailee in. 7«0

bailee's right ot lu-tion in resjiect of. 7HI

bailee'* delivery of goods to true owner an luquittance, Jll

bailee's right to interplead, 701 «-

bailee's duty to his bailor, 761
,, , ^ , ^ ^,. _,

when the bailee r n avail himself of the ;«« teritu 7«l ».

whenthebftileemay Hup title of another. 761 n.
j ,«, «

when the bailee may show that the title of his bailor has expired. 7fil «.

watch deposited with tailor while trymg on clothes, 762

Statute of Limitations in, from date of demand, 702 n. .>

of ft corpse, 812 ». 1
, , , ^ _„.

diatinction between deposit and gocds mandate, 764

distinction between, to carry and a mandate to perform work on goods, tm

property remitted bv the owner for the benefit of a third jK-rson, 709

return of article bailed damaged, 705

at common law cab proprietor and cabmHU, bailor and bailee, 80J

bailees for the hire of labour or services, 804

mixture by consent. 810

distinction between sale and bailment, HIU

bailee only insurer if a common earner or an innkeeper, m-t ....
bailee de/ling with things entrusted to him in a way not authorised by

bailor. 820
, , , q.^

bailee may excuse himself by showmi! seizure under legal process. 830

goods bailed damaged when returnta. H48

of goods to innkeeper does not constitute the bailor a guest. 853

bliW nofto bo heard to complain of loss occasioned by his own fault, 887

goods bailed taken by legal process, 891

no defence to action to show goods bailed were subsequently levied upon

under process against the owner, 801

common carrier when bailee for hire, < ^0

bailee of goods when liable fi i^deii try, 908

goods remaining with carrier m involuntMy depositary, 000

5^ there is an agreement to deposit goods on terms other than those

implied by law, 963



INDEX.
BAIUIEXT-r„„r,„„,rf

TSiZ;.'"" """''"'"''' ««'^'-

fe OhATuirnuH LoAX
«e Hits
te' Hine nr ri-sxooy

*ffl Mandatk
9te Pavts

BALCONY.
In^ecurn, hn.llor.rH linb.lily ,o (onant for. 41..

BALLOON.
dcNwnt of. Ill g;ip,lofi nr,

BANKER,

"=: sL."""^

"

'• •""-""^ - .-.™";,v,.„ ,„ Hi. ,«.

considered, 1.521-1.W4
'

relation ,1,1, ru.tc.nier. 1270
defined. 1270

^ir
'"' "'V""»">om with PeB.rd to. l->70 „

"Sl^SX-e.-'lal'; "' """ °«"" •""•'I-' ^ «i"" « ^r,n,.h .. .,

liS5"--'»-'-;:,sUi^ --

.
Priviiy ,0 breaeh 't triw i.-Sa''"'"'"'

'"' ""•" P™'"iipl".l, .,ri„.. „f
right to inspeet book, of li?.")

en.toiner to another. I27S
diity to payee of, what, 1273

lla„H°, If^'"* '^'1"' ™ ""'rdrawn ae.onnt I-7-,X hi°M2?:,"i27"',""'
-' "'" "''"-'"- "•'"'« 12-.-.

i;Ma/:r:^:l:;;z? %r' - "'* ' "" -

«

"lior.si;.'lM;r,; Ss"ieV",Jnv'"' "" '""' '" °' -".-"
power of cashier to bind. 1277' "

'

may bo agent of hi. eustamer, 1271)
OiJI. delivered to, for collection, 127!l

""ft >' ™,r»"l»ct of the collection-

^.
2 o!S,°l-;f,;"«™lpro,„i,.„ry ,.„.e„ ,27, „.

1>1 I for collection delivered to, 1279
relation of branche. of bank to head nfti,,. l->74

tS;S'fi™,T2°80"°"" "' °°"-»-I""ce o, a bill f„,w„ded from a

ernployment of notary by, 12«!i_„t Xotarv

n'^ot'Ch'a?; dTh\T,^."':;i'o°';ttorr'^ ^T-ir-- '^»

rpt2:kiir£°p?r--"^''-^^^
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BANKER—MiUiiMKi. .

dut* of, to know ths huidwritins of hlii cuitotuer is mora itringent tbao

tMt of ftn MRpptor of a bill to Enow ths drawer'!, 1300

doty to ex*mia« notes purporting to be hii own ai soon a« He hai oppor-

tanitjr, 1307
may certify cheque, 1311

not cnrdiiwrilT liable to action by payee of rhcquit, 1310 n. 8

nuT r«ider nimMlf liable to payee of cheque, 1310 a. fi

oatntng obeque for a Duntomer does not neceiiarily anNuino the rink ol

th0n being fonda to meet it, 1312

liability ol, who certi&ei a chrque, 1312 %. S

signiAoation and eflert of rrrtilying, 1312 ». 2

paying oiwtomer's cheque to bearer in ignorance of the fact that he baa no

aiaeti of customer cannot recover the money bivcV, 1312 n. 8

position of, receiving cheques to collect, 1312

ohequfl deposited with, for collection, 1313
reoeiring cheque where both drawer and holder arc customers, 1312

tiniA for collecting clieque, 1313

when bolder for value of cheque paid in, 1313 n. 1

Saying cheque, 1319

Dty of, on whom a croiied cheqao ii drawn, 1314

loat cheque, 1313
flctitioua person. 1314 n. 4
collecting cheque, 1315
receiving cheque in good faith and without negliKcni'e, 1315

lien of, 1561, n. 6, 1562—mc Ltcn
warehouseman of plate and jewels, 1330
pawnee of his customer's securities, 1330

oofltomer'i duty in drawing cheques, 1317 el «tqq.

misled by oustomer, 1319

duty of customer to, in tilling up cheque, 1317 et teqq.

handing over fundx on forged order, 1345
position of, mnking transfer of stock under forged order, 1346

duty to replace stork improperly transferred by him, 1348

lending on certifica*-^ of railway stock, with transfers executed in blank,

1284
truateea cannot recover from, money the proceeds of trust funds paid

in by stockbroker to his overdrawn account, 1286

no duty to inquire as to the real ownership of negotiuiile securities tendered

to him as aeourity, 1286

—

see Neootublb iNSTBimRitT
solicitor depositing client's title-deeds with, 1368—see Tttlk-deids

BANK-NOTES,
rules aa to the circulation of, 1207
may be oat in halves to be transmitted and sent in diffennt parcels on

different days, 1207 n. 6
absolatelv destroyed by accident, 1301 n. 11

lost by theft, 1301 n. 11—see THirr
forged, 1305 n. 7

—

are FoBOtsr

BANKRUPT,
has action for personal negligence, 202 it. 2

BANK-TELLER,
negligence of, 1128

BARBED WIRE
fence, 436—see Phopsrty (Occitpatiok or)

BARGE,
licensee falling down hatch of, 442 n.

in charge of licensed people for whose negligence the owner is liable, 601:

owner, duty of when oarge moored in dock, 843
man, a common carrier, 840
owner, letting out veMels for the conveyance of goods of any customer, 1021

in tow, 1052

BARRATRY.
Jeril of the sea, 1061 n. 8
eflned, 1070

BARRISTER.
duty of, to client considered, 1200-1205
l»ohibited from praoti ing for malpractice, 1203 ». 1

not responsible for ignorance or lack of judgment. 1204



INDEX. ,-_,

Kf gtner.l control o( action. lso3

BATHI.VU.

347 ».
"""'"" -" <l" be-h ... Ih. vie. of i„h.bi,^ t„„„.

B£G.S.

noBligontly kept. 6*1 „. <
raluablo property. 334 «. 4

BENEFICIAL OHNEK.
Hound to indemnify tnute,., 1249

• BEST lUTEBIALS "
wlut i« to be under.tiHxl by, ; ,

W'VXXK,
>'kiiHin,(, 441

HILL IIROKKR,
lia»ition «nd jiiwcrs of, IJuu .

BILL OF EXOHANliE
notary', duties in ri.ganl to •'-.4 • w

' .wren., tho .sTSta^lCtfdiT"' ""T"' -' '»' 'he P'i.e,W .
.top j» ,„„,?„. „,'u™" >» 'l..bo„oured. yet dive.t, .eJdor'. righ,' ,0drawn by partner. 1212 «

*

.lu.y of banll^r iJ"tr,'„£"n"of 'raS'""""''
'"» "

early hi.tory „f, ^nd proini^o/yl,if*,,„, „;» " '" "'° "^"' ""'^ ""^^-» 'he matter o, the eolleetion
d.»t.nct.on betwoen, when left ,.„ 1

•ecurityfor.lou,, 12* I"""' »'"' "h™ l«'« aa collateral
preaentment, 12fiO
form and definition of, 1200 n

"\Xr'l2^i'"'- •"-" •»' —.0^ of. only binding >..„„„ .ben,.

'^l^dij^^'^i,';™ """""^ ^^-'™ »' h^r'a „mi..i„„ .0 ^„^
rules relating to preHentment. I21I2

asz &«„" ."

pi'j.=;?i."5.rnd" ^"i.'"^-' - '^»'

jS;;:te:^i°:^»'. »"^ "'• »- '" -"«.-« i» pre.

J^",it'"LTS3£;brrir«^^^^ »-">• -« s^- -.^cerawe.
.. no. required .0 .ay atraightway whether h. will aecep. or relnae

rjri.^sttb;:bt™L';!i'Tbrrr- 'r'^-'™' '- •
^^^

honoured, 1294
Payable on demand i< to be deemed dis

''n'°o,"Sree':r2SS'
'"°^"«° °' 't» i»^»'-. laehe, ia „„ waive,

°Tft"':jtK.=r82.,rSTh''d° "*™ i- " "• '^"»
»' «-.>

quahfled aoceptance. 1296
"""° ''"*".» h.a handa. 1294 « 7

reZnlbfe", "fy™""'' '"I", law

r.«.o,„blene.. ol notice or demand. Amerie^. eaae. on. ,294

H
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or f<M)li>ihnt>«« will ni>1

r iimtt^l cHDniit Lp

BILL or EXfHANOE-ft»»/i»»Mfrf.
lupt mora thftn iwunty-fuur hoiin fur Mx-r[>Un('i', I2tu n. (t

inaolToncy o( drawer or •I'l'i-jitor. I2US ». W.

cxciu<>N (ur tleUy or non'firpwnUtiun lor |Mymenl, l2Wt >• K

pwntc'ilincnt for ihiyiuent wlwrc p«rtica to bill livr in the wim* iJwr,

129J
eiL'0|itlon in tho okw of promixaory Dotp«t I2U7

banli-notps >nil b«nk«>ri tmh-notw differ from. «» ttify nrp IntpndMl to

rirouUtn AH money, I2U7

udden illnmM, dmth or wcident prevrntinji lln- pn-Hfiitim-nt of. in dut>

iieftHon, (.'truiM>it delay, I2W1 h, U
liroper |il«(-e to prpi^nt, I2IHI m. B
ctncflUtion of, without HUthority by on (ijp-nt i-iiiitloywl to tollwt, I2U7

11.2

where coniidDralion nniJit be i>rnvwl, 121)7 t. 5

where value givfn for, niffli'iNnpHN, ni-KliKcncc

Hi«ontitli« the holder to rc'iivcr on. I2HH

right of reiiort de|H'nitenl U|H)n indiirM-iiicn*, l2t>H

traoiifFror by deiivi-ry not Imlplf on. 12t)H

defei-t in title to, ISiW

given for eiei'utury {'on»idt>ni(ion, ll'Ull

Uken up for the honour of ii iwrtitiiliir |«T"ori .

Indorsed over, I3<H>

amount of coti>idi'nilion iniiui'tfrini. KMNI

abtence of indorMctiifiit Uim'n not prcclndi- iniiiHfiTn- from niiing. I3IH)

holder of ovvnliir, t.ikt'x it M hi* |<«-ril. 131)0

tranHfrrr« ufter di»homMir. \iW
" bolder in due (.'ounte " 12Ui n., t3U0 n.

" holder in hiit own right," 13U0 ».

bill negotiated IU4)0 n.

taken up tupra prott»l for the honour of pikrtiinlar [tarty to bill. 1300

delay in Riving notitv of dishonour, i:ilNI

lout or Htolrn. 131)1

presentment of, iit a bunker'ii, 1302
perional demand of payment of, not in k^'O'T'-I nei-e»Hury, 130'i

tatutnr/ provJHion with regard to bill" loHt or Hlolt-n, 13l>l

how tht.- xceptor may be releaoi'd. 1301 n. II

preientment of, through {Ktet-office a reanoniible niotle, 1302 n. 1

preientment excused, 13U2 n. I

antecedent parliett to. diitcharged if bill not duly prcHenlMl. 1303

uoeptor of, contributing to miHicnd banker, 1302 n. 11

general and oualitied ui-ceiitances dintinguinlfrd. 1302 m. 8

acceptance admild drawer ti Hignuturu but not the indoner'n, 1304

primd fatit duty of banker as to payment of, 1301

cheque receivetl in payment for, 1304

money given for, avoided by a uialcrial ulti-rutiun, 130A n. 7

holder of, entitled to know on the day it b«x'omeH due whether it is an
honoured or dishonoured bill, l:tut(

forged indorsement, effect of, 13<)S—*«' KoBokry
acceptor of, not catopiKMl from denying the drawer'n Hignuture hh indorser,

1307
drawn in conjunction with bilU of lading, 1308

whenever drawer of, is liable to holder, the acceptor it. entitled to a credit if

he pays the money, 1308
where date of. altered, 12U1
alteration in, when not apparent, and bill in hands of lolder in due course,

1291

meaning of " alteration " in, 1291 u.

payment in " good faith " 1314
forgery, in what circumstances acceptor may or may not set up forgery an

a defence, 1337
one paying, purporting to boar his itignature, maken evidence against him-

self, 1338
sigaattiro to, obtained by fraudulent representation that the xignnture is for

a guarantee, 133<J

Scottish law, where blank left in, 1323 n.—tre Estoppel
case of fraudulent alterations in. after arceptance, discussed, 1324

—

aee

Fraud
unauthorised alteration of date of. after ncerptance. 1200
torn in two, patched up and negotiated, 1340
holder of, indorsed in blank, can give a better title than he himself possesses

to a bond fide holder for value, 1282
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Bill, or MDiNo "

<|i™|.ti.»i. in. JI,„|| ih, li.Uii,,. ,„„ „„, ,IjMvry wilh„iil ,,Tod«ln„, „(.„(( „ .1
"'• ""

»II«rl i.( iirintnl »„r<t. In. nn ,...Ijnj* .„ „. „„,„„. .„„ ,, , „, ^^^_^,__ __,^^_^_^

drftoH, 1(194

'""^;j^ ;ij-« ""•" '•"3- '=;,., .,... , . „ ,.

whrn I'uIluNivrly NiguM] |».M

r'm.VtT'll^r'"'""'" " »' ' •'" """ "' '-"..".- ..f. 1"«

"'ip'y:;'ss,!:,:n;!;;r'i,:^';-""' "«
•

• '-

"

-

of g(««l«, loan
•"•rvr, only nn iinkn.jwlidanimt of IW m-.-l|,i

linbiljlyforthelo., ufgiK^. „. „>d ' .i.hw. .„ .i

"or™ iV"" '" ''I"™"-' "»" "- li"l»ll.y o, „ ,„„ „
mception. to ho ,,,„.tr„„l „u„i„„ ,hli„w„r, iiw

-i.h1,iii of „,.h.V affij," aw '
""" "'""' '*"'''' '™ "•

«e Chartxb-party

BILL OP SALE.
miidy.rtenoe in renewing rt.gl,tr«llon of. i lugnegligence of .olicilor in aUraling. Im

BIRDNESTINO.
licence for, what duly I. r«i«,l by. 430

BLANK,
.mceleftinbiUofeiclunge. imi. I2III

Tn .d^'d','fMV""'"""""'
"'"'" '" "" "" "I'"- I'1™K-. I2«1

BLIND PERSON.

d:;j,'°'r™°"°"'"™"
'"'*''''""'•"

blockade.

"'Jot"'.'!''""""
'" ""°* "' ™"""" '" ""

BOABDINa HOUSE.
liability of keeper of. 851

BOILER.
mud in niiriiic. 1027

BONDED GOODS,
eiuctmenta M to, 827

of l)luckiuie conwidercd.



IMO INDKX.

bbiry by bumlan of. 74* n. »-«*. Husainv mud Tmift
tjTAbU to bMiwr Mt In i-wtutljr uf Mitlrllur iti iriwt, IIU

rt,bl

|MHra« lu bvwvr, iL__
wurtlilfH, wkl «• ritlid, IJOft «. 7

UUUKKKSPER.
puwttf uf. of rommnn i<»rrii>r tn nidilog apmrM vtmitift. HtU

HUUJUUir BANKKR.
AmarioMi eitm m tit llw rixhl lu tn*ivi'l. It73
Irtw (»f vvldviic* u lo. 1173 ».—*rr Paim.|hk>m

HOKUUUH COUNCIL.
<liity cif. In oltmring nwHjr itmil nfuM, 3}U
in tn* mttropolla hnn duty hikI It.iMlitjrof urrvyur of biiliwftn,

OoaroftATIONA tlllll Ht'RVKYOR ttr HlllHWAVt

BOROUUH TRKAHt'KKK.
not MrrKot of Council, 32>1 o- ti

HOKKOWKK,
duly of, 771
not wi ioHurvr, 771
whurit then U a hih>i IaI uimtrwt, 772
wlwra lh« loan i* for iIm inutiiitl b«ii»Ht o( bormwpr iiml It-ndcr. 773
ooinp'itMition to tin miwlo by, 773
«&«(it)>[r<l from l.«ii«« by tii«vit«bl<' «riili.nt <.f wt of (Ifrf. 773
uondti't of. wluirti tbnre ia n ronllict of duty, 773
Ktftiniiijf thing lent ift«r dvmuid. U li«blR for aII •mimIOm, 774

BOTTOMRY BOND,
BxonvriitflD fram pcnooal lUbiUty, 1039 n., IMO n.

McSamwuu
BRAKN N0:41NG.

of atu|it o( railway alKtion worn auiooth, B77 n. 5

BREAHH OF UUTV.
whdt •oiiHtituteii, M
whi'n iiotii'H (if, iiousiuiitry to L-h«rge, 410
KC DlTTT Uld NiaUQlNOt

BRIDUE.
exiondfld bridge not compulaofrtobeuoaatructvd win

S43
when too niurow, S43
coiiaiderwl, 375-379
defined. 37ft

how rrpairkbli, 376
(neholdof, 3'.» h.

common Uw «s to, 377

e old one iuuScieat,

Uftbiltty to rater for repairing, 378
lUbility with
fencing, 378

_,._....«, 378
lUbility with regard to, limilar to that of highw«y, 378

approval of surveyor required before, dedicated, 378
wlien jury mny find bridge maintaiLed under Btututory power imufBcient,

uier cauaing deatriiotion, 37U
duty in conatructing, 410
uniHvtf^led by parepet, 455 n,

over railway too low, 4S5 n.

negligence in conatructing or maintaining, 7U3

BRONCHITIS.
may be matter for legal damages, 105 n. 3

BROKER,
powem and duty of, 816 n., 819 n.

where ?>otoriouB cuatom to limit authority, third peraonH muat ascertain the
limit. 817 n.

undertulung buaineai and neglecting it, 810 n.
n^ligenoe of, 819 m.

employment of, by abipowner doeii not relieve maatcr who aigna billa of
lading, 1072 it. —jcc !urfjut or Sttir

for ule, ftuMtioaa of, 1129 ti,
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•""Ini In anwnl m«k>l, i>i.ii|,n „( .. ,

UILDKH,

UILDINM,

"""• "°" •"''•<' In (Hind.iif™,, li*;
DLL,

drlrln, ,l„,^h..,

BUOV, '*'"'"- •"^

Xw rni'rn'irrii;-."- •"- ". «« -.. «. ..

BUTTy-MKN -Mf"" "inuii j.vi ,. o

portion o(,V,„,,i„,i„^„„l,^,.

BY-LAW.
ileOncd. 329 «. 3
'"''.•'"no iiiidtr. 317
IU2i^lt/ulr.ll,.yc„„,p.„,', M3.

°'""'*'"»"P"r »•/ b. «l,«l, o«

CAB,

OAMmLL'8 (Uri, ^CT
'""""'"» •»"""

..1. »«
(^ouidsnd, i80-3ll '

(uner»I eipeniK,, under. I83 - i lun

1.W, S03 "°" *"" "^ "«'' »' -'i"" <.<h.rwi„ „i.„„, „, ^.
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CAMPBELLS (Lord) ACT—eonlinufd.

Admiralty DiviMion no juriwliction under, in an attmn ih run. 20H

riRht to jury in Admiralty Uivinion in cftHC under, 211) ii. 3

bantftrd I'aiinot niftintftin action under, 2m
siitHttitiited Mervice under. 211 ill
iiHbatitiitfHi HPrvive not allowed under, where Heeiflerit nicurnd through

corrosion of boiler, on ii Hteainnhiji whiih had been in Ireliind for Home

portion at the tiim* iluring which the- injiirit.UH agen.-y was ..t work. 211

jury shrinkint! from dwidiiiK i''"i'f under. 211

default in dfliverinji iwrtiiulars under. 211
. . . mi

money paid to compntmlMe an notion under, now to Im? divided, 21

1

inonev mid into (.'ourt under. 211 ...
money received under, to bu di«tributed by analogy to the Statute of

DintributionH, 211
, ^

action brought within nix months of death by relative unlem* there in

executor, 211
MUe<:eHsive actionn, 211 n. 7

wife living in adultery may not recover under, 211 ti. H

father'H and mother')* right to aiipear in action broupht by widow of

de<'eaMed under, 211 ii. 9

m affected by merchant Hhi|i|iing IcgiNlalion. 1112.

CANAL.
ronwidered. 3(10-375

detinition of. 3t!!l

constructed under statutory iMJwery. 371)
. ,. .

,

comiiany working, liable for negligence as private mdividualw, 3(0

proprictorM of, at common law to take reasonable care for the safe naviga-

tion of. 370
statutory obligations of company working, 370

rule of damage, 370
relations o[. company with neighbourmgpropnetorM. 37

1

actions by, and against conijiany, 370, 371

restrietion on right of getting minerals within a wpecitied distance of cutting

of, 371
, „ ,

company where compelled to compensate for inincralH, 371

where comiiany do not exercise option of purchase mine-ow

minerals under, 371

company has same rightN as a private person when no s(>ef

by statute, 372
duty of, company an to water In or coming to, 372

defective bank liability in res|)ect of. 372

owners of. ere:t barricade to prevent flooding from river, 37i

act working injury for third jierson done for protection of, 373 n. 2

intersecting highway, 374

company not bouad to fence. 375

towing path by. how used. 375
. , . -

rule in the United States as to benefit accrumg to owner of lands from

construction of, 375 «. 4

sunk boat in, duty of canal company, 450

CANAL BOATS,
in tow, 1052

CAPTAIN.
of Queen's whip, 1038—«(t Master of hHif

"

Htandiml of, how determined. 12, 10. 7»2—«t Citlpa

rule of, re()ulred in contrai-t, 21, 22

rule of. reuuired In tort, 21. 23

specialist diligence, 2S
three degrees of. HjK'citii'd by Parke, B.. 31

amount of, proportioned to force, set in motion, 33

to be uswi rosiwctivfly by railway companies and travellci

" ordinary care " noted, 100, 660—*ec Cclpa

amount of, required from railway company to prevent obstructions .

the railway, 342 m.

dtigrfic of, required, from gAs i-jiriiiftny, 3W
to guard against tire, proportioned to risk. 41W, 4B2

amount of, requisite where fire is lawfully lighted, 494, 495

in using flzearms, 502

may dig

provision

islng highway.
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'lore's laboitrpr while

(''ARE

—

eoatinved,
•moimt of i,<ic..»«.ry 1„ ,.,<.u»,. trraiia,. 'MlmM,ure of. .g.i„., »,.eid,„t. »„ '"'""' -*•

in i>awn, 783, 784
rule of in the eonlrael loMii, „i T.u
required of f,>etor, 818
teiiuited of I, «,„eh„„»cma„ j-T
rcijiiired of II whiirlinger. 831i
due e,ire. what, i(4j

:s^Tj;,x:af^F:-™--;^s^rsrs ,,,,7
where iinunual, .kill i,m,i b,, exerted 1 I'm

CARfiO,
when property in. ,„,„,. a()7_„, Freioht

CARRIACE.
luty of |>Pr,on who lel« out. 7iPl

bailment of. re.pon" bility f J i,"rv ,o ™«
joint re.p„n,ibili,,. for i„j';,rv d™" iV. 80

'

CARRIER FOR HIRE
for a thief, 832
eonsidered. a4."i-84'(

dS:'s!i?"'°'"
""'""»"""-''««

:?iS:;l'?;.Mit;:'sii"S7'"*''™' ""' ™'"">»" """• »«
duty of, 847
theft and robbery S47
»my vary obligation^ by contra.t. 84!)Wf Bailment

CARRIER OP PASSE.\-OER_,„c P„sk,v,eh
CARRIERS ACT (The), I8.-|„

considered. yi8-(125

CART.
breaking down of defeotive. 'Jo2

C.ISHIER.
of bank, defalcationi. of how iHivti,,,, I .hi . . ,

power to bind banker. 1277
"'"« ''""ility of directors, 1217 »,

CASKS,
made of bad wood, 790
of wine or spirits badly cooiiered, 885

CAT,
d.-.ni»j;rj tor acstroyiiig, 32U » 1

CATTLE,
damage ^.o, causing abortion through negligence of . railway company,
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CATTLE—cof(iiti«d.

duty to keep, on land, 83 n. 3

on a line of railway whether evidence of negligence, 128 n. 3
driven through a town itraying and trespastiing, 346 n. 2

damage feasant to another man's land, no right ol entry, to drive them off,

423
not allowed to wander, 504
straying, 500
lawfully upon landa odjaoeot to a railway, 51

1

trespaNHing, 537, 531)

lawfully on the highway, 531)

rarrier'H liability for, 039
damage feasant, captured on third person's land, 667—ii(: Ammals
duty of railway company to feed, conveyed by them, 907

CAUSAL CONNECTION,
considered, 82-104
between negligence and damage, when interrupted, IKIU

CAUSE,
liability where there ia on intervening cause, 66
eauM eausana distinguished from caura proxinui, 86
eatiaa eaumtu diMtinguished from cauaa catuala, 86 n. 3

causa sine qud non, 129 n. 2
causa eausans and eaum proxima, 155 n, 1

—

«ee Proximate C'aI'sk

CELLAR FLAP,
occupier of house responriiblo fur oonditinn of. 360
opening upwards demised to sub-tenants, 414 n. 6—are PwiPKKTy

(Occupation or)

CERTIFICATE.
deposit of, effect of, 1349

CERTIFICATION,
how distinguished, 1349, 1352

VERTIORARI,
in actions under Employers' Liability Act, 1880, 717

CESTUI QUE TRUSTset Trustbe

CHAIN.
breaking through bud welding, 628

CHAIRMAN,
paid, 1220

CHANDELIER.
negligently hung, action against person placing it, 449 n.

CHARITABLE INSTITUTION.
liability of the committee of, for misfeasances of officer, 243 n.

CHARITABLE WORK,
doubtful dictum concerning, 769 w.

CHARTERER,
duty of, 1041

CHARTER PARTY,
error of navigation excepted in, what, 1027

freight under, 1033 n.

defined, 1053

may defeat claim ol shipper against ship owner, 1056

exception against loss by fire in, 1070

shifting of burden of proof where there is an cxvi-ption of Iobwb by iwril

of 8ea in, 1069
excepting negligence of the master and crew, 1069 w.—«c Master of

Ship
exception of negligence of " captiiin, officers, and crew," does not extend

to the fault of stevedore, 1026 n. 4

Wright, J., divides charter parties into three classes, 1073 n.

where obligation to unload under, begins, 1073 n.

see Bill of Lading, Freioht Ship and Shipowner

CHATTEL,
injured.

joint owner of, rights of, 734 n.

what is a " permanent injury " to, 799 n. 2
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CHEMICAL COMPOSITION
duty ill respect o^ r»7

CHEMIST,

CHEQUE.
."'in.

tender by, 781 n.

icoount. 1274 ' "' '"•""^'' "'"•'» CMtomer keep, hi,

fSS^fw^=^s^-^^^:L„,„,i,.._

SmU ":!""« '"•"ount i, overdrawn, 1274
di.tinotion between, „d promi,,

'
„'„', |.„

raised suspieion, 1300
nrriinisennop, as ,hould have

"z;"g"e:;'i„'?wf:sE'.i,''<ii':'r'"»»^- "" "-«"«'•"' "<«

relation, of banlter and eustomer in re«r,eet of llln, r
distraction between, and bill of ewhani^ .. '.„

presentinc for payments nil
""""«• *" "> consequences of delay in

when presented is picsented for pavment HI I

when to be presented for payment, 1311 ,. «

='n"r„", "p^y'i^^l-orU-f^S^rr '^^f^ »' "•» '™-. '''^
aetion, 1312 ' " '' "" "'^*'°"' ''™'«" 8»«1 »t any time Kfor,.

'Tu'nd^jfSt'uTai'"' ""' ""-"""y.»."».« the risk of there ,„„.,
distinction as to time of presentment

(1) a» against the original drawer. 1312
(2) as against the ultimate holder, 1312

Crcfci',;rf3r3''-'^"'
"•" '»' '^"'^. '312

fictitious person. 1314 n
crossod. 1314

=,f:^Sls;^^S£d'.^'3^r
"

lorded mdorHcment, 1315
tampered with, 131.5
oroBsed. marked " not nogofiable " 131 -,

!.«?w7 :i'l'*"'
otfi^rwise than throiiRh Uuiker I3r,collected for cuHtomcr. 1315

account of payee " 1316
reasonable time of payment in to a hanki-r of croMrH l llK .,neRligence m drawing 1320

<-n>s.^,d. 1315 w, 2

CHEQUE-BOOK,
care of, 1343 n. 1

CHILD.
injury done with tov:<. Srt ^ i
nnpiitability 10. of Tiegligenee'of parent or guanlian |«n

'iM.-'n'S'"'"
""• ""' "™"'*'''' '»' '""WbiZry nTgligenee, l«l, ,„,

^1
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CHILD

—

ronlinned.

when trespasser, poNttion of, 163

riaht of. on hi(thway unattended. Ifi2 n. ?. 175 n. 2. 170 n. 1

may not be allured to danaerous place wilh immunity, IttS

how far there is n special duty to youn(E. UMl

tender age of, to !«" decided hy jiidKe. IIM\

rule as to what is tender nRe of. 1«(J

identified with the negligence of those hnving ehai(te of, when, H17

medical or Btirgiral expenses of, how rerovrrable. 172 n. 3

rightH against father, 173—^-c (Ji-arijIan
. l .l * i

mayrecover for joint negligence of third person, co-operating with that of

mother of illegitimate child no right imder Lord fampbell's Act, I»2 «,

211 n.

en wntrt en mi-re, 21f
. n- a * oin

posthumous, entitled to appnrtiont.irut under Lord ( ampb*-'! " Act. ZIO

misehievous boy. act of, 481

no diaabihtv at common law to the employment of younir. OCi

(III railway without ticket, It.W—«fc Isfant

CHOSE IN ACTION.
depositor's right against banker._1274

notice of assignment of. 1372 « 7

I'HRISTIWITY
part of the law of England, authorities (ullifted for the proposition, 42fl n.

CHURCHWARDEN,
action againnt for reftwrng a candidal. .

LMH ;i. .(

duties of. in rural parishes with respect to jury h-t^. now taken away. 2ti0

tt. 9

CIPHER TELEGRAM.
law as to. 1122 n.

CIVIL LAW,
, , . ,. ., . .„ 7

rule of, where a contract is for the mterest of both partieH, 21 n. 7

where a contract is for the benefit of one. 21 tt. 7

degrees of care in, considered, 2(> n. 3

—

9tr Care

as to reB;ion«ibility, 45

casualty during military exercise, 40

infirmUri^ culpa adnumfrelar. 4ft

rights of unborn child. 7I>

co-operating causes, 77 n. 2 j in
rule as to damages where one of a pair ix injured, 1 10

mora dehiloru, 109 n. 2

Lex Aqailia as to games, 10!)
, _ , m

games glorim eaiiaa H virtatis distinguished from games of sitort. 110

distinction between acts done for an evil id and in joke, 1 1 1 «. 1

ruleas to contributory negligence, 149

I A ias vomri non oportif neque roiutidim iwqiiv prte/eclnm. &c, 220 ». 14

origin of compulsory purchase of right of property needed for public benefit

traced to. 283 n. 4
. , , , .

roads anciently required to be eight leet wide. .144 w. I

rights concerning the banks of rivers, 348

as tt» water caused to How in some si>ecial direction, 374 n. J

as to water naturally flowing, 374 n. %

as to alluvio, 383 n.

no action for not clearing land in, 407 n. 2

leases under, how regarded. 41.'» ». 2

as to letting bad pasture, 415 h. 3

as to irrigation. 4ti0
, . , , .-„

rights aa to irrigation and use of water for agricultural purfKiseB, 47U n.

spread of fire arising from natural agency. 48H

rule of, with regard to indigenous animals, 500

as to the custody of animals, 510

futuperitig, 517
^

general provisions of the. as to animals, j17

dogs under control, 518 n. I

as to deer. 537 « 3

as to animus reverlendi in animals. 520

isropertv in animals ff^rtr- jutlura. 523. 524 n. 2

rule as to apportioning consequences of wrongful act betweeq two wrong-

doers, 546



INDEX.
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I" to tPeBpaHn. 5fl3 n
li«l>ility a the inft-tcr for the -crvant 572actions ixrrcUnrin And inntitorw. 572

S.T "'i''-"*y
''*'* "'*''*" <-'"»'nittinK deIi,-(« 57*i««/o Afiir/fe,«m „„n datur. 72(1 h

rule of diligence im to b«iImpntH. 740
«« to deposit. 741
contractu re, how (iiviJcd, 741 „
rule of diligence of rf^wMiVartu* 741
possefiRion in, 742 n.
freedom of rontrnct in 74.1 n 4
hability of the bHilee for thcfi of hailnu-nt in 74H n

•lepoHitary no riKht to ii«e the deiMwii im ,,
itiHndate in, 7(14 ». 7fl.'i „.

' '
' ""

Mlarium or homrnrium in. 7ii4
where there im nonfeaHancc Ttl.!
no mandate of a rei turpia, 7m u
mandatary's duty in. 7([lt

'

neyoliorum gt-Mor, iioHitinii of in 7«ft »
contracts re, 770
fommoJfl/Hm, 770 n.

commodri/um diHtinKiii.lifd from w«/«,o,p 770

77*?^" ""''*" ''y'^"^^"*-^ '«' '"- "/thing Icn., ,

pignut defined, 77t( w.
what may be the «ul.j.-..i ..f pi.jH»>, in 77ll
•iutyof the t'ledRor. 777

'"•''"'"" ''''

duty of the pledgee. 777
antickraiu, what 1 "JTJ „,
orevis manu^ in, T'U n

crj^ttsr """"" """"' ""' '-«•- -«

ro<o»(M porfinniM, 787 n. 4
/ofo/io rf I. 788

'"'Se,'?5r"
*'"' ''"' '*** '""^ "" '"""""» '^'« "^

«iKnification of diligenliMimu^ in 71)3 n

7KI ''*"'' '"' '"^'"''''' '""*''*''' "" ""'"K "'i"'l *l'it

bailee in tmrd, 801
iocatio condurtio operis, 804
/ocddo oyjerM fariindi, 804

op^rtE xUAfralr» and operw mem/e* diHtinRui«hcd SOT,honorarmm when paid, 805
uK"'«"ca. km

emptio-venditio, 8(W n.
trespass when justified. 501 n
agency, 816
liability of ship's ntawter. 837 n
liability by virtue of the Pr^tor'', fklirt, 85HCaupotug in, 856 n.

'
^"

damnum fnttUe, 8.">B. 87| n
fire inevitable accident, 860
liability of common carrier in, 871
C(MiM fortuUuJt, 870
shipmaster not liable pro damno falali 88" n
right to resell perishable goods. 1)14 n

Iin.iting responsibility of ahi[>owner,' 1. .1
mortiBm and r-Uium distinguished, llo4 n
pmgmaUei, U73
{"ocuratore^, 1173

juriaeonsulfi. 1200
^*;r Cincia, 1201
advocate's honoMrium I-^OI
ProSooio, 1210
liabihty of pawnee of securities, 1330

1397

to lease

! in hi.-

I of real

uxttKiy,
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CLERQYMAN,
not to be arrMt«d. <hi ciril prooflu while prrforming, or travelliDg to, or

from, the perforiii<uico of divine service, 264
exercine of onlfw of, in, ngninHt him, proof thitt be ia bound to diwhsr)^ the

functio I, 296 n. 4

CLERK,
known to be dishonprtt, entrutttod witit rheqiio, doonnot render employer

liftble to perioHM rlefraud«d by him. 1320

CLIFF,
licence to Hiilk iilong. 430— ,«*• Licrncb

ULOAK ROOM.
money extr(»ctt>d from bag left in. !>2ft n. (I

duty of rnilwiiy minimny with rfg'tni to goods rtrpived at, 903

CLOTHES.
pledged, may not bo worn, 76A

COACHMAX.
liability of, 042
npietting of coach primd facie cvidenro of liability, 127 n.

COACH PROPRIETOR,
duty of, M3

COAL MERCHANT.
when liable in shooting coals, 417

COAL PLATE,
defect in condition of, 417
removed, in footway, 417
inMoeurcly fastened. 417 «- 1

COLLISIONS ON LAND,
considered, 541-500
person riding or driving, not absolutely bound to keep his side, .MS
QoUision when on wrong side primd facie evidence of negligence, 542
in case of a fog, 543
driver of vehiole not to make experiments, 543
duty to leave ample room on road for other vehicles. 543
duty of rider, or driver of horse, 543
knowledge of peculiarity of the particular horse driven not neccsaa y for

driver, 643
pace of driving must bo moderate, 544
onxis where fact of colliiiion is shown, 545
through defect in vehicle, 544
mere happening of an accident on a highway, not evidence of negligence, 544
general rule affixing liability, 640
presumption thatdriver of vehicle is negligent in collision between t" '-mcar
and vehicle, 648

tramcara, 647
street crossings, 640 ,
motor car driven at night, 540

COLU8ION8 ON WATER,
damages recoverable in, how estimated, 107
tug with tow in collision with another vessel, 1040
whether collision is a peril of the sea, discussed, 1002
where in no way the fauH of defendants. 1063
no negligence by carrs^ng ship, 1065
innocent owner of cargo procetding agafost 'me only of two delinouent

ships, 1066
insurance against, liability in respect of, 1067
c<»isidered, 1070-1114
damage by collision deiined, 1079
liability for, based on negligence, 1080
" collision clause," interriretation of, 1083 ».

Lord StoweU'a four possinilities under which, may occur, 1085
half damages in collision, 1085 n.

tjuostions of, communis yarig, 1086
omiHHion to exhibit regniatinn lights, when condoned, 1087
between steamship and a sailing vessel where steamship in fault yet sailing

vessel has not complied with Admiralty regulations as to lights, 1067
when caiiAed by breach of navigation roles, 1088



INDEX,
139!)

COLLiSIOXH UN WATFR—f ,

|»tw»„ „„ .,„,„ vi,,o!, luS, r? ' '°'° ™"'"'>°- "«« " 3

•fc'.-sr "» -»"«>•"» "' ™= vo.„i .„„„„ ,. .„,,„

P.ss:SHSFr'"" ""™"""""^' "•'"

rulf7';r"^'"-''«ht" 'S?
''°""' '"'° '•''••'"M. weigh, i„ a„„.

where moTing v™«i.| „ot in fault .nliVH

dbi?,r "
""'""""" '" "'"'"

" "«" ">»
oWigstioi, on . „,„! „„j„ . .

rules a< to light,. HOU * ''"'"' " 'wl". HW)
Hppro«hing ve».el. in e,„a| Moi . «
laoderate .peed, 1102

"' "

•liity to «,op, 1 101, 1102

^..JlJ.

ve..el With wina ,„e h„„na to give w.., ,„ . „,., ,„, ,„„,^,

trawler duty of, 110.1, « »
where regulation, not aiijilieaUe I lai
whej^intcntion of no. Jil"ig''?„,e.

;U.u.oryli4i'j™-„V,™,in--f-
liability for injurie. arisino on jillT^t
h..tory of the LiitatioTof l?"bUi ty ta' UM TJ'

" '"
how damage, e.tinmtcd. 1 109

m.
' IDO ». 4

SSm?;SJlT.1"„'" ""^''-^daniage., ,1«, ».

"mi.ed„.,„nai;i'^'^X'h",';.„^r;;'„"t"r-iViy
COLUM.V,

care in moving marble, 793 »,

COMBINED NEGLIGENCE
where eo-ojeration of cau.e., 77•here It aiect. with liability 401of ma,t,r with fellow .erv.nl ni»-„, M.»,k„ ,v„ Sk„v.vt

COM.MI.S.SIO.V AGENT
duty of, 827 a. 1 '

" made, (i02 ,,*f '"""' '""' l'"'I'i.elor, with whom a eonlr.et

iu eivil procedure, when direeted, 271 » !>
COJUION CALLING

duly implied by the eierci.e of, 815
C0.1IM0N OARRIEfi,

'"K.'nr.XSlin,''*'"' " «°"" ^""""^ '"<" »" "en where
VOL. II.

2u

way to H sailing veHsel, 1 103

nmiiifcstpd by anotlirr Klii|,.
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COMMON CARRIE R-eoiaitiunf.

wh«Q proriiion in hta contract that he is to hftv« the full benefit of toy

lorunuice. 823
keepias goodi »fter their Arrive) ii not e gnttuitotu twilee. MS n.

how releted to whMflnger, 836
who ere elw) wurehouHiuen, 833, 003 n., DOS
liebilitT of, where the owner of ^oudi in in default, 833
entitled to reiMoneble time to deliver, 834

when tho runjiignee rofuneii to oL'cppt, 835
exception of Insurance riaks doci not diachorKc from liability of, 84S n.

defined, 8U». 873
not obliged to equality of treatment at vommoD law, 87U
diitinguished from

(1) forwardinf^ merchant, 870
{ii wnrehoiiDjman. 870

asent of a railway company for collecting and delivering goods and pAKiela,

872
DO diatinntion between a land carrier and a water carrier, 672
bai^ owner hae the liability of a, 872
differ! from private carrier

(a) in respect of duty, 874
(b) in respect of risk, 874

may only require reasonable compensation for his services, 874
liable no obligation at common Uw to treat all customers equally, 874
liable in respect of bis reward, 875
also liable nuart from contract, 8T5
at oommon law exercised a public office, 87S, 897
may limit his prufexsion in what manner he pleases, 870
liability of. not limited to England, 870
may exonerate himself from groiis neglect by clear agreement, 876 II.

effer-t of notice of exceptional circumitances not amounting to a contract,

87(t )t.

may not refuse to take a p.ickage, the owner of which will not inf " him
of its contents, 877

but exceptions to this rule are where there is

—

(a) imperfect packing, 877
(ft) fraudulent concealment, 877

duty on, to ask nejessary questions as to the goods be is about to carry, 878
duty to impart knowledge to all people brought in contact with dangerous

goods carried, 878 n.

duty of consignee to inform, if special care is required, 878 n.

insurer against tire, 878

—

»u FtRs and Iiratmaiios

I. not liable for act of v>od, 879
liable for inevitable accident, 879

—

aee Ikkvttablx AcoiDSHT
II. not liable for acts of the of the king, 881
must uB3 his beat means to protect goods even against enemies of the king,

883
III. not liable for loss caused by inherent defect, 883
inherent defect includes ordinary wear and tear, 883
duty as to pariBbable goods, 8f.3 n.

not liable for effeftn of Utent hjat not ordinarily known, 884 ik

dog slipping bis collar, 885
visible defeat wilt not exclude carrier's liability, 88S
liability where damage partly caus^ by plaintiff's want of care, 680
pririsbablo goodx dama^d by salt water, 866
improperly packed goods, 880 n. 3
IV. not liable where goods are of a dangerous nature which is not apparent,

887
y. not liable where frand, 888

—

aee Fbaud
VI. not liable for delay in delivery arising from circumstances beyond his

control, 8dO
VII. not liable where floods are retaken by legal process, 891
contract to carry goods by a given train, no warranty that the train will

arrive at a particular hour, 691 n, 1

submitting to invalid process still excused. 891
VIII. not liable where he has communicated a proper notice limiting

liability, 892
contract under sec. 8 of tho Railway and Canal TraflBc Act, 1854, signed
hv one who cannot r-.-jui on hi-h.-vH of nn(i ^x•hn ran, Sft4 ft

ill E-iglind, may protect himself from the negligence of his servants, 895 n
bu^, not in America. 695 n.

liable fur gro^s negligence, 890
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,''™»'' " ;«"y wi„., g,^,,;'?;;
'"''"" «'««i". "I'll

"""' °" lil""itill to ahov JufonJ,,,,, ,, „,.,

.ui'r '"^'r|;'r"'™'i™.»ii
' ' "' "<•-•>«'-. >.u.i,..„

,. .,

"ling «. war„hoii»M,„. wa ,_ „,'w'

Where oounigneu rcfiiHi-.. t„ ,,/

good, t„h„i „„y i„ d.-ss £1^ .i
*'",""'• ""

.{^"''"T"'" Set. I83U : 018 '

in advunu

l«4
: ,Sii

" ™''"-".™ ao. within R„„,.y .„j ,,.„^, ,^,^^^^

""^'.sar •^•°"' ^'™'«" ^-. '»« .how .... .,. ,„„,„,„
,

eweptin^ hi, o„„ ,- „„
Iraiuterring uood, lor f.TrVh..'
duty i„ torwS '

Si)
„""' ""„"•«" "31

"l«im«.cJS;rU '"•'""' «'»>' "" '"« ILbilit, of. „„. ..,^.t ,„

/o.arsur;r,:„t;,iKr"'' '•"" ^'-'^^ ac, .««
conveyance of livBstwk oj? " '^ '^">'' '**

n.», 070
'"' '"" '"•'•'""•" ™ "Wcl. the carrier carrie. on hi. b„.i

•leeping car coraWny' nSi^gji';
""•tact of tarriago .orniinate,, am « ",

,
Luggage ' "

"^^""^ '"^ '"K«»g" "oder control of pa«H.ng.r. ««.,_
jury to determine wt.,.*l,„, .i,„ i...j.
jury lo determine whi-tfiHr th^ i u'

,,,X"'tir- '" "™«'^ "
"'" '" """'

" "" " • ™»'°°°

of com"„,„„';Sr.^:XbiSdrsM7,'° "" ^•^""' -"• "» l."

nOMJW.y CARRIER Bv „,^
conaidered, 1017

"'•ilB.

two theories as to, 1017

<<



1402 INDEX.

COMMON CARRIKR BY \VATBK-«iiiiii»«l.

Hahtkh or Hbif, Hut, nod Hhifuwiibb

COMPANY -«r .TolsT Htikk Comi-ahv

(•OMPEN8ATI0N,
M<Mt}Un(» of, whiit effect on •uWniwnt •rtion, W*
nmler ft -tfttute ! not nlven. iinlr» ttl>art frum the itfttute thefe would be

, ft riiht to bring an mtioo. JW4 n. 4
, *i. . . .

*a w»rr»nt giving, there tnuet be ftn enKMing |h)WM under the Htfttulr.

liitinilion' between d«m«ge dune by w..rk« ftuthori-ed by itrtute. and

d»niaite by work negliuently done, 3IU n. I

4|.lirour»ite niewu ol ri5rc« where dmiiftge t-n>UM *• the poneeqwem-e »l

wurx prD)ierly dnne, 317

for Interfering with level of Btreet, 357 n. 6

COMPULSION.
prevents rn[KmMtbility fur actioni. 48

CONCEALED DANOKB.
neglert to hiioy ftnehori «uffloiently, lOHl ». I

CONCUBRENT NEGUGENCE.
what, 70

CONDITION.
if injury distinct from c*iue of, 77—«« LiiiaB

what is ft, 77 ». 1
, ,„„

made by common vwrier, mode of its oijerBlion, BZJ

what, by oorainon carrier allowable under Railway and Canal TrftOJo Act,

1804 : 027 n.

whether just and reaionable. ouMtion of fwt,.03O

that forwarding company "hall not be ri-i.i>onHibl« beyond their own une- is

iust and reanonoble, VM
on railway tirl(ft.»61-lW7 ,.
on receipt by keeiwr of rc|K.»itory for the sale on comraission ot horses

and farriaueM, iWO
. _ .,

on railway ticket prim I facie to be conntrued agamat company propounding

L« it, W17
only readable by persons of good eyesight, »07 fi.

as to punctuality of trains, 1)67

reaitonablenpMB of, 968 ». I ... * j * i.t.*i« »»*
precedt-nt. wht-n performance of, prevented by defendant, plaintiff not

preiudioed. 1058 n. . . , . iioa
limiting liability at common law in the case of telegraph companies, IISO

CONFIDENTIAL ADVISER.
, , ,.„„_.

bringing up charges against his former employer s estate, 1IU7 tt.

CONFORMING TO ORDERS.
. .^ i i „

rights of workman when injured through, not in themselves negligent,

^Q(i^^m—aee EMPLOYiBa' Liability Act. 1880

CONIUSION,
_ , , ^^,

of pro|>erty of bailor and bailee, 731

of truat proiierty with trustee's own. 1237

'• CON lENTIOUS DISOBEDIENCE."
LorU CanipbeH's remarks on, 2U5 n.

CONSEQUENCE. , .

civil distinguished from crimiiiul constquonccK. 7 n. £

what is a " natural and niHcssary." 83
. , „ i-

.

distinction between, ronstitutinK a negligent act. and following a neghgent

whether " natunti and probable " ininiatvriu! when following on a wrongful

act, 87
_, J ,

" reaaonablo and probable," considered, 87
" natural and reasonable " what, 89 n. 2

" natural and probable," what, 91—see Cacbe and Pw)in«ATE Cause

CONSIDERATION.
what is sufficient, considered, 703 n.

for bill of exchange, when must be proved, 1297 n. 5
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nONSIDgRATIOV_»,liii,rf.

of promlMory not« rwilnl on It. 130D

CONSIflNEE AMD (l)NSI(l.V()B.
on whoM M't'oiint i« (tclivi-rv. INN)
IN mont. flOtl

ri«ht »lt>r ,,,.,1. „re „„|,„,l„i ,„ „„„i„„ ,|„.,„ .„.,

'"»J;."."J;x""'- ',"vJ-""""'
'"«"•"" '>««.«». l.«.VK,v. .i,„

TONST,VBLK.

*sSl)!lr'.l""
"'*''""' '" '""""'" "B^in-l. ("t

Inly ilmlrr llii. Liinmy A. t, IHwi. ,»„. j,„|i,.i„| mil)
(ONSTRl'ITIOX,

o( itututory Hrflnlllnn, II1M7 „,

i:0.V8TRDCTIVE TDT.M. I,CW.S.
whut And <>ITi.i.t iif, IINM H.

CONTINOENCV,
iirulrtlnni iiml Liiikti

I4M

inK on j.iiitir.-M w,irn.iit,

f iliK-- imt hrinit iitiliiliiv. \.iu

CONTBABANIl (J(H)|W.
<m Rhip without know|<>i|^i> of owiH-r tW" n

CONTRACT,
injury inflictrd on nnc of two ihoiiIc lH'iwr.-i whnn. .1.,^

'"'_*'i" 'T"*"!" ?' V""^ IXTn.m, wlii> limy „„,. „„_ 2m,
' - - I" "!, mill KIILV WHC ft|

iinniiniMl prinrnwl m«y In rhMKcil 011.3m «.
Ill IIm' nuimi of anotJirr in trum, 2114 n.

of purchane
of (lorporitt n, .124
not wi Admiiittto meANiirt' of (he liiny of o
to do kn iinlawfid lu-t, GOU

• mnn to unothcr, 4411

of mutiT and frvanl. teem InipILd in. 1117 , i>

Sresumption of oapBolty to oonlrnct. 1124 n (i
wty OAnnot be turned Into, (127

oppoMd to public i»oIlry, 7211 n.
to deliver, not n bailment. 730
when breach of niajr bo treated a» tort, 737-«rr Tortfreedom of. In the eiTil law, 746 ».
doctrine of oonNlderatinn in, 7(1.3 »,
of infant may not be »ue,l „„ «, t„'rt to avoid plea of infnm v 711-,aWolutely to do a thlna, 71H «. 3

'u
1
"a or inran.y, ,11.,

for chattel not in existence. 807 a. (1

for working up go«l. In the eonr»e of a man', trade, Sin » a
of bailment for Eenelil of Ixitb parti™, rule of ,. „r 8^«"
under wo. 8 of the Railway ani Cana TraOi, A 1 iu f 1 ,

not able to read on behalf of one iho e«.raM 'a' i;t("rMtv i'S;:;topurehaaogood.. howdeternilnable. Hid
•'« < ""»oM a««ik«

between condltlona and conlnul. imder R..il«ay and Tanal Traffi,. V,

,

ia.U, nodiatinetlon, !12«-.»M',)»nm.iJI
"' anal

1 rain. ,\,1,

what I. goo.1 under Railway and Tanal TraOie A,t 18,14 mi mr.

lllhZd^ ?,Tr ' "f'
""'.v."™!'"" '"in ordinary riSS

'tsr^t7».«r;:K;;:^4" ™"^ «-'" -' ''" ™"— •
obligation in innominate. 048
liability of railway eompany not deiiendrnt on. O.'iO
with oondition altaehed. rule a« to .•im.lraelion of, goil

z"Xr^ '"'""" '" '"'""'"" '""" ""'-''' '•

damages for breach of, of punctuality 'KW

™15 *"' """^ ""'^ ""'''° '" "'""' *'"' *•""" "li" "'"
made by maater or owner of a general -hip !0'>(i
iiiado with telegi.!ph company conaidered, i I

"

'

Hed

made.

117
by telegraphic code, 1 1 iw a. 1

third p«ty cannot aut on, made by othcra for hia benefit. 1110 n.



1404 INDEX.

OONTRAfT etmlinMfd.

dMUrfttinn of lnt«4ittnn thoiifh iwwA on. not iht* ««rlly, IMS n. S
whan Ilk-KAl hiil hiixltni hy Ihn niln nf th4> Hkx k Ktchwig*. MM—«m
MmeKHiinitBM

mnnoy nhttinNi imtlrr « fntiHlulfnl I'nntritit , h»w r^oTrrAbk, IXyi «. S
C(»NTRA(TOR.

doing work nn lutitiway. 'MU, :U<) trr HintiWAV
wtwn i-rimp 'rptil mny m> rtltntt im In Uw f <> ilo Ihingo fur whi< h hr U t)u«lirtnl

with pruiWm'n ami cint. Mid t|(*fitull dor^ not rami- lUlillily In l^« prrBtin

whofinpluy. him.417, 4IM
dnei not MfTiw-l hi" f>mnlnyrr witit hi« nrKliitrnir, 42(1

itmltllntf to p4it ii|i n honnllny, 420 H: I

Joint lUbililv with cmrlovor, for work done on or ailj-rinini (mblif plar* «nd
injiifinii t)|o«i> nulilfully iKerr, 431 ». 2

hrld lifthlc for •! r><'tivf* work, four y«>)r>i hnvinu rUpxi'd itincf the tims of

doinftlt. 4M't «. A
1>tw o(i*iKit tor pind I'mpIoyiT cnn^idcrrd. 01(7 «07
wmitloTfr ' rintltHl to Tflv '»n work ontrmii'd for hfina clnn" fArrfiilW «ml

wnll .!I7

orllli'i tlly reUtlun with <>mployrr not Hiotliitini'hpd from that of arrvinl
nii'l master, 51)8

ror[>or<»tion not liabti* f>r thi^ nr'Kliypnr*' nf th«< drivrr of a wnlrr rarl «ii|)p)inl

tothrm iindi>r rontrart, HOI n.

whf-rf thfnt U a inh-r<iiitni(t, tWH
powi>r of rpmorin)( t'Oittriulor'a worknift) dii**« .lol rrndi-r rmplojwr llaWc.

wlwri' thftv ix ii doiiMr pnptrity of «i*rv(Hit ami <'ont rnotor, (WW
whom the rnntriu>t i« to do an illegal nit, t\n^

whpii thn r 'liition ji^ not that of contractor and pin)iloyi*r, Ixit 'hnt of mnnirr
titd ii"rT.int. ftOfl—wf Ma^tih *?>» Sibvakt

no liability whnre plant or matcriul h't* )»wn hirod and with It nwn to

wn-k It, OOA
w.irk dino bv, iindrr n ub-contrn't , (V72

dialinotion Ix'twocn " Miib-conlrar^tor " tmd " indrpend^-nt rot.uHiti..
'

(174. fi77 n.

where workin"n at tho tiniP of im accident happi-nina arc lent to anoth.'^r

firm. fl7fl

dud'tod in r.-*Ution to employer. fl7rt

dnty of, tendering on •pnclfic^ation, llSfl

sf* AnofrtTiirT mid Qoastitt Sphtbvor

CONTRIBUTION.
to expsiiBM from whieh merely benefit i» derived no duty of, 1108 n.

(•ONTBIBUTORY NK(iLUJENCE,
nx nRD:<ting the onus of proof, 137

—

wr OlfTTii

involves compariaon of fa<ita. 137
irnptifltt prima fnrif raKr> eitablJHheLl by the plaintiff, I3H
by whom to be proved. 142
onaiderod. I4<t~170

two theorirn hn to, 141t

" directly oanaing " injury, Ifi3

rule of law ax to, formiilatrd , \M
rule of lome of th- Htatas in the UniteJ Statc-i i\* to " muteriiil " negligence,

IM n. 3
nigniftcation of the rule ctf law na to. 155
if young child, 1)11— *(•« CHli.n

not unplicihU- in ntHe of an infant. Mil, lil3, llUl. 170
of ehild, aumniing up of cohph on, IH7

of |>arenf. effect on child. Iflfl n. 11

Vermont rub' 170

of deccjiH^d under Lont (jAniiibcirH ;\ft, |H7, UW, 200—«^e rAMPBELL'st
(Ijonll Act

of hoiwi' owner in unt prcronting jf.in i-splntinn by nccing KtoiKtirk in hi«
proniiiten cbwed. 3!Ht

dintingtiiflhod from rolunl iry enrnunteriug of rink, 033
of young pwrNon under fourteen year'" of age, (ir»3

un^or Employers' Liability Art, 1880: 701—wr EMpLnyERs' Liahimtv
Arr, IRHO

where fommon carrier can aet up plaintiff'^ want of rare, 88fl, fi87

of railway paaaenger, tt85, 980

—

*pf pAaflKTroxB

of crew whcFL' compulaory pilot in also in fault, 1044- gfe Pilot
in producing colliaion on water, I0D3

—

wf C-ollirionr on Watxb



ISDKX
tllNTHIlI,.

owr if»nfi>n)iis agi-m y, 474
»*.l..l, InimulHiiiin, ih,. n-Uli.«,.r i,i«.c.r »ri.l..t> ii ii

OONVIIUroN.

ii;illSK'i>'.,r'";»
"«'"."' '"'"' •"""• •"! '-'I". 733

••mud .lid „(u„i „i.|,„„ „, ,.„ ,
" "

0M«M bat .•unUlnlm )fU. 7.M
whrther mUiiarr U nrfeiMrilv. 7H7

mm wmii||.lrli,„v will noi .,„...» «,i,„, (,, ili '
•"'

by lcirkbr<ik>'r, 1 147 ' ' '
*

«M Tiiovrii.

TONVEVAXOER.
nrgliKoncfl o(. 117.^ n. !>

"".T.'r'.r i°S4a*
'"""'''*"°" '"' '"'''''"« "'"'" "' '

t«n

M. 1177

I't "ff 111., f.,. ..I ,

I'f llif ro-.i 1 'in|tiiry *

CONVICT.
•otion liy, f..r nivlis^nro, 241 n t

^:s. :jS!J;«s^::i;:.'i\v:'i
' "" » '•'"• «" »• <

COOPER.
upplying cMkt made of b«d wood, 700

COOPERATING CAU.StM.
wIlClB liAhJlity llttArh.>ll, 77— .r.- ruwK

COBONER.
otion UAinit, for tiiriiinu i iic

boine held, 23.1 n. n
duty .ifMhcriirin thsflWtion of I'.VI » i

»rilol,l,,,cl,„„,ii,gi,l„,l
II,,.

..
.,,iT,|, ;,,„||., ,;|

CUBP(.RVril)XS AND UK'Ar. .UIMIVISTBATIVK B„ni|.i,

•• ownerR, 2N1
IUWb for torts of th|.ir wrvnnti. 281
performing public dution. 2D^>
dlitlnction ought to b. o.l.l,li,|,„| 1,.,„„.., ,,„,,„,, ,; ,,

p.,bl,c , utie. .nd tho.. .„g.g., i„ |,„^,„. ;,,
:'^'

,
V'J ,

I"'""'"""
duty of. taking ptolit to perlotiii dutir. •s-

"^

WiSr;'o?.'i;r "" •" "- "- •" ' '-> ^-^

whem powiT, thpro duty, 283 «. •£

muit nise fiimlv to i«y coinpon..Htioii whor^ nftfliL.t.nt '"M'l

'••^"„^K'r;;„iJ5;Lr"'''"™''"'-'^'^''''''"'^ y^--'
WMit of fundi* no dzcihh iHi n >

Tbuif^'^r "" """ "
'"^""' "'" '""'"•"'•"' """I I-

It I. don. .Khout negligenc. 2S,V-,„ ,St,ti:t..«» I) tvpoverty of, no defence, 284 » 2
indiviifii.l li.bilily for coriioralo .,1, in «li,,l dmini.lnn.... .>«-
poworn neoeeurily incident to the ..arrying out of «„tk- .>»iluaing power, they po«.... in a way .-ali.in", i„i,„ ,„ „,h,r™ ,,,„no action will lie for doing what the led.l.lnj £ .,.?L .1 1. .'..

n f.w™„.„ ,,,,
J, jjunBeNK in a Way cai

no action will lie for doing what the legi»lalu e hiiH iiiithiiriHod, 2.HH

ho, .II„.„d hy dilferccc, in tho ,uo<ln „f l" ifi^oriH ,"
, "f^U

pe;","2^'"'""'
'"" '«'"™"'"'-- i».w.''-"f? irnTi;;;hii,r7.,iitic.

liaCiity to be auod in civil action for ilaningm liy roa,.ii, „t ,, f,.,|„-, ,,perform dutiea aa.lgned, connidcrcd, 20(1
J

'
'm .i lailure I,

duty of, in rrpairins aewera, 2tl*l— ...... «ewee

''tUliif'j'''''*""'" ,'" ">"'' ''"" "'"»' "'I' render. li„H,. to action i,reipect of mere nonfca.ance, 303—«c NoNrtJMScn

SmDOTo"""* '° '""'' ""' """" '"" '""" """"""ii"". 290 ». 3-«,
rule of liability of, when duty i. i„n»,ed without consideration. 301 ..

'I

i.mi

^1
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CORPORATIONS AND LOOAI. ADMINISTRATIVE BODIES—coiWmiierf.

limitx of tho liability iif local board, and priiK'ipIo:* governing the Oourt
in contidcring >heir poHitinn, 314

liable for defective ext^ution of work but not for want of judgment in

the Khemc of work, 315
undertaking diBcrotionary work are liable for ifn imperfect execution, 316
functionii of, with reganl to entcineer'H pliin for improTcmcntM, 317
diBtinction between, nnd natural |]erN(inB with reference to the power of

incurring liabilities, 320
power to commit a tort uUra I'lVf*. 320—see Tort
may pay ooiitn of protecting their interests. 320 n, 4
coriwrntc actx do not raise individiml liability, 321, 322
liberal views of the Siotch law as to, 322
individual liability of membertt of, considered. 32i!

liability of members nf, settled bystatiitory proviwion. ^23 n. 5—»rr Statl--
TOBY Power

memberH of, acting from indirect motives, 323
in the United State-* liable to the same extent as a natural ikthoh for wrong-

ful acts, 323
their liability in contract and tort distinguished, 324
forfeiture of charter by nonfcftHnnoc, 325

—

xt-e Xonfkasasib
malice of, 325 n. 2
indii'tahle for niisfeawante, 325 ". 2
indictable also for wrongful omission. 325 ». '2

liability of, for acts of statutory othcors, 1121".

Public Authorities Protection Act, IHB3. 321t

no estoppel against, 331

treasurer trustee, 32S n. <i

costs against, 330
duty of, in the construction and niainteuiini't- I'f mwit>. \\M
no right to pour sewage into watoreoursi-s, HXli — ^iv Water avd Wateii

C0CR9B3
not liable for the immorality of their servants. .">S8 n. 5
may be sued in trcstpastt, 5H8 n. 5—src TliKSPAss
liability for improperly licensing auctioneer, 1141 ».-—iiF .\ucnosr.r.n
duty of custody of seal of, 1342

—

ure Seal

CORPSE.
bailment of. H12 n. I

law as to, in Kngland, 812 ». 1

custody of, 812 n. 1

COSTERMONCJERS AND STALLKEEPERS.
special protection given to, by the Conrtn. 3.'i3, 3."»4

decisions ah to, canvassed. 3.'>.1 n.

see Highway

COSTS,
against public body, 330
plaintiff mayrecover incurred in defending an action in res|>e<'l

wherein he is liable to the plaintiff, where the action was
defended, 1074 n.

in Admiralty in collision, 10!)4—flee Collisions os Water
occasioned by solicitor's negligence maybe disallowed, 1177— ^i

but not where the whole mtioti has failed, 1178
where executors and trustees are concerned, 1238
trustee ordered to pay out of his own jioeket. 1238 n.—see Tnuf
receiver paying personally, I2C7

COUNSEL—see Bahrister

COUNTER CLAIM,
of client against solicitor for negligence. 118^ -

COUNTY COURT,
high bailiff of, liability of, 277

COUNTY TREASURER,
position of. 328 n. 6

COUNTY SURVEYOR,
neglect to repair a bridge, 300-

iif matters
reasonably

e Solicitor

: SrRVEYOB and SURVEYOR OF HlOH-

C0UR5E OF BUSINESS,
following, discharges carrier, 006 n. 2
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Ii.li.ilit.vf"ri|.iln;l;p,|„|„. I,,, (,.-,

KlN.I

I'RASfiA XF.nLIOESTIA,
di«fiiss(xl. ilS3
what with conipnny (Iireo>o» ! i"m Culpa, NBoutmscr .,,,1 ;::":..,

.\-,.,i:,r.ii>cK

CREDITOR.
miiiif uhido the loss wh - n> )'n vtlini i.'.l ' i.im t,. i /

CRICKET.
injury rei-eiTcil ftt, 113 ft. tt

duty of tlioso lilayiiig. remark an to. 43«
CBLME,

rendering neRligenee 0|)erative, 1321
commmion ol. how far to be anlioij.aled. 1334
antinetion n> to .onm-q.ionee. of. and of broach ol Irn.t I-S4

CKIMINAI,,
po.iti.in of. with resar, „i„B f„r „,„. „„„ „, „^,|^j, ,,^.

^^ ^
CHlMI.VAl, .VEGLIGKXCK.

definition of, 7
none in neglectinR to eontract, .3114
of practitioner of medicine. 1 154
mere nnlawfulne.. of nnauthoriacl act not nere„anlv. 1 l.TIHI a inedaal man. llojl „.

CROWD.
colleotin

CUtlHX-,

fVLPA.
degrci's of. L'o

iriMsima, 34. 3,'

Ifih^imit and In'i* distiiitriijslicd 20
kvi^aimn in RtiKJisii l.iw. 3.'.

Ifitn nut h c,> in ,il,slrnr1(i. 3s (i. 1

tittii ftut frn'^ ill roiifnlij 3S a 1

/'rt>*imfl. ose of the term in EncJish law 41') nruret qui fcilW prnhiherr non potr^t 430 » "

cojistrnctive fault. 1(08
lrri,.im, in f|,e case of tnaritime collision. 1 Infl „. 2
I'llti, diaenssed. 1182
in fnnrrefo and m nlgtrado. I2| 1

'cm, eonsiilereil as related to diligence of eomiianv directors I'll
Int., not /,e„ rn/po is rega^le,! ,/negligenoe i„'»?rn»!" Jm'"'*

CUSTODY.

Canadian law ,« to, of goods, 870 ». 2-„e CJ„oD»
of ( eeds by solicitor, Il97-.cc Dkbds and Title Diei.sby trustee of title deeds and convertible securities I

»-,"

«e« NEOOTIiBLE ISBTJiUMEM and XEnoTI.iBLE Paper
CUSTOM.

and prescription distinguished, 379
allegation of general, bad in law, .379
when too vague. 379 n. 4
when unreasonalile, 379 n. 4
gfe Property (Occupatiox or)

I'USTOMEE,
on premises for busir

CCSTOMS OFFICER,
rights on premises, American law different from English. 4.18

CUSTOMS OFFICERS.
fire destroying goods in charge of. 9(13 a.

DAIRYMAID,
servant in husbandry. 724

DAMAIiED COODS.

'"""nd'^OM
""''" '° """'«""• "«—« Co*™"" Carrier. Delivery.

i, 449—«e Property (Occt-PATioN or)
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DAMAGES,
vindictive diimngcn, 42
exemplary dnmagen, 43
for perHonal injuries, what T 67 n. 4

remotenesB of, 113 n. 1 . 398
considered, I04-I0i»

rule in contract, 104

what are, the parties would reasonably contcnipUte, 104 n. 3

feneral and special, 104 n, 3

iiture, 104 n. 3
recoverable in contract such as arise natnrally and probably, 106

where special circumstances, 104

three inquiries na to, 109
rheumatism and bronohitis following wrongful ejection, items of, 105 n. 3

npecial, when piven, 100

difference between, in contract and tort, 106

for loss of nmrket caused by a collision at sea, 105

speculative, 106, 107
English law adopts the principle of restiliilio in inlrgrum, 107

loss o! freight when proveablo as, 106

for detention of ship to repair, 106

principle govemiiif! in estimalinR loss of a chattel. 108

where no profit is derivable from thing injured, lOS
flowing directly and naturally and in the ordinary conrsc of things from

the wrongful act, 107
when interest is recoverable, 100

loss of profit when reckoned, 100

actual outlay, 109
how affected by rescis^tion of coutnict, 109
loss must bo a direct conacquence of the wrongful act, 108 n.

injured person bound to do his best to minimize loss, 108 n.

where one of a pair of things is injured, 108 n.

for negligence not a deduction from profita under income tax Acta, 109 n, 4
when, may be given for matters beyon-' the actual injury sustained, 128

for personal injury not divided in En^l.ind when sued for in Admiralty,
179

—

sef. Admiralty
funeral expenses under Lord Campbell's Act, 183 n. 1, 186

principles on which compensation is fixed under Lord Campbell's Act, 183

under Lord Campbell's Act in the nature of special damage, 188

under Lord Canipbell's Act must not be sentimental but capable of a pecu-

niary estimate, 188 n.l
under Lord Campbell's Act must be capnblo of being estimated in money
and of being compensated by monoy, 191 n.

when annuity value an clement in, 191

proper direction at to, in cases of personal injury, 194

United States rule, in cases of personal injury, 195

the fact that a medical man has sent unpaid-for contributionH to scientific

journals admissible as an element in, 106 n. 1

principle new. under which, are assessed under Lord Campbell's Act, 199

cannot be recovered independently of the deceased under Lord Campbell's

Act, 200
obtainable against tho sheriff, 265

paymeitt of rent no Rrmind of reduotion of, where the sheriff has wrongfully

seized, 276

—

itee. Sheriff
of IfHidlord against sheriff for parting with goods without paying rent, 276
onlygiven for tho proximate and direct consequences of wrongful acts, 398
distinction between peratty and diimages, 574 n. 3

what obtainable by bailor and bailee respectively, 736 b. 7

—

see Bailmtot
in action of trover, 731 n. 4

—

see. Conversion and Trover
rciuoteiiess of, where banker lost certificates deposited with him, 758

—

aee

N'eootiablb Instrhmbnt and Nkootiablk Paper
where work defectively done, in reduction of price may be claimed, 811 n.

for injury to goods consigned while in the custody of the carrier, may bo

sued for by whoever has surttained the lc»s, 913 n. 7

—

»f-e CnuHoH Cabrise,
Delivery, and Goods

fur refusing to take delivery of pxnAn sold, 915
what may be recovered under Railway and Caiinl Traffic Act, 1864 : 927
where loss arises from two eauses, how estimated, 1032 n.

half damages in collision 1086
TPAlilutio in ijit&jrum as a rule in Admiralty, 1093
ride, in Admiralty same as -it f;o;:;mon law. 1 108 n.

e of, in cue of collision, 1108 n.
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DAMAGES—enn/mwd.
liability to interest In-yond the £8 on tonnnge under nuTfhnnt .hippinK

IfRiNlation, 1109 n. 4—sir Ship '
'

'^

true rule in, for c^oUision eouNidered, 1111
amonnt rocovernble under Merchant Shipping Act. IH!»4 in rv.iit;f ,>fpenonal injury, 1112

n f
.

|
i in

rule as to in the case of tclp(ijapli companies. lIlH—^^r TEi,Knii\PH
meaauro of, in action for negligence against solicitor, llHr.-w SoiiriTon
for refusing payment of cheque, 1270—^ee Banker, nn.l Cheoi-r

DANGEROUS ACJEN'CY,
duty in respect of, 4H2
liability in respect of. distinguished from rule iu Rylands r Fletcher 4H1

DANGEROUS COMPOUND.
liability for selling, r»l

not kept out of reach of schoolboy, 90 n,

DANGEROUS EMPLOYMENT,
father asseu ing to son's engagement at, disentitled l<i recv.T f.>r iniiirieito him, in the United States, 171

"iji'nei

underpinning wall, 411»

distinction between recurrent and intermittent danger 4r)7
not negligence per a? to direct a workman to nnderhik.' (i| ;
Bailor a position with regard to. t\2tt

proved, but not to knowledge of master 03(1
effect of statutory obligation on the master to take precautions 641

)^^f/^^rl "u*l"ri '^'^l"'^'"'*' i" his young son undcrt,iking. fl.'iScontract to work at, 695 '^

contention that coaling a railway engine ii

tee Master and Servant
not conceded, !)76

DANGEROUS GOODS,
liability for selling, 57
statutory conditions as to sending, by railwav, 887—-^ee Etci cjsive
restrictions on the carriage of. 8S7 n. li

has innocent owner of premises injured an action against comnu.n cnrriercarrying without knowledge of propt^rties of T 877
DANGEROUS MACHINEUV.

child employed to work, lt>7—wc CHir.n
duty of seller of, flfl

used on the terms that person using should pav for damage it does r\Haccident happening through, on whom onM«. tilK
'•.4.1'^

servant knowingly may not continue to use at the risk of liis emplover 620Bylea, J. «. view of the duty of the master with rrgard to fi2-)
''''"

criticised, 024
limitations of the rule of the master's liability for 025
sailor working, 626
faiii're to guard, within the provisions of a statute per 3

see STATUTosy Dctv
negligence. 045—

young boys and girls employed among, 651 6.55
precautions to bo taken by master in the use of, 692

DANGEROUS OPERATIONS.
carried on on lands, effect on neighbouring owners. 40"

DANGEROUS PLACE,
adjoining highway, 428
legal position of person betaking himself to, 440
duty to warn person uaing. on invitation, 453—sec PHorEBXY (OrriT,

Tios or)
V .»-

DANGEROUS PRACTICE.
throwing miil bags as tnvin passing through station, «74 n. 2

DANGEROUS PREMISES,
what are. considered, 120, 123—«"^ LlCENrK

DANGEROUS WEAPONS.
law of England rcfjuires consuniinatc care in uaing. 080 n. 2 wc iivts

DANGERS OF THE SEA.
what are, 1039—»ee Peril of the Sea

DEADLY WEAPON,
setting on land to inj'jre treapa-s.-.e-s. 125
consummate care required in the use of. 080 n
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DEAF PERSON.
duty to. IBlt—«« Infirmity

DEATH.
of party to n suit between verdict hiiiI jiiilfimettt, IMO «. 1

of human being cannot be complained of in a Civil tVinr) aw nn injury at

rommon law, 181

action for, of human being on the hinh Nean rau«pd by nrgligencc. cannot

be maintained in Admiralty in the (VmrtH of the United Statei, 207 n. 8

of master, effect on i-ontraet. 572

DEBT,
executor or trustee may con)|H)imd for. 125-t

DEBT COLLECTOR.
employed by executor, liltl ?».

DEf'AY,
l^rarluid, master to t.ike me;iNurt-H itg-iinHt, in liin machinery and plant,

028—.»ffi M*rHtSERY

DECK CAKOO.
considered. 1023

DEEDS.
eqiiitiible morttfiige of. dop« not involve pawn, 7M1

custody of, 1 11*7

deposit of, by nolicitor, without assent of client, hs sernrity for advance,

1108 u.

effect of false representation aa to the < ontentw of, 1336, 1339

signed under a mistake as to contentn, distinguished from deed signed

under mistnke as to identity, 1338

delivered with blank, afterwards Improperly filled up, 1291

—

tee Blank
notice of, uflerting property, 130ft—ace TiTl.K Dkkdb

DEER,
liability for keeping, 530
property in, 530 n. 1

rtikStirication of. 530
in a park, ,'»37

DEPEfT.
when shown need not accurately be specified to shift oniM, 124

where not shown, 124

in premises let, 410
duty to repair, 029
what is, mi
in the condition of ways, works, machinery or plant. 001

Bhould b? specifically averrod in Scotland, under Employer^' Liability Act,

1880 : 091 ft. 8
in axlotree of ooach, 943
letter to hire does not contriwt i^jainst unseen or unknown, 945

in axle, 947

in cart, 952
want of knowledge of does not ex<'use shipowner, 1029

—

see SulPOVNBB
without apparent cause, prennmed to have been in existence when service

of ship Wan. 1029—.*(t Ship
in title to bill of exchange, absMnence from inquiry as to, 1299

DEFECTIVE MA(miNERY,
duty of seller of, 56
common Uw liability for, considered. 023—*cc DxyoKROUs SUohinbry

DEPEOTIVE PLAN OP WORK,
whpre it docs not bring liability, 317

DEFECTIVE SYSTEM,
master liable to *iio scrv.mt in rcfi))ert of, when a(.^<ident is ^icasioned

thereby, 621

DEFECrriVE THING.
when let. obligation of the letter. 790

DEFINITIONS.
"accident "501, 10l}3 n.
" acting in the course of the employment." 583
" adjoining owner," 515 n. 1

" agent," 817
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DEFINITIONS—con/inued.
" Mjent aod contractor," 672
" all ci'ier coaditiui)!i ax per charter," IU72
" all other perilit," 1002 n. 3
" antecsdeat debt," 818 n. 6
" artificer " and " handicraftMiiian," 724
" artifioal Htream," 4U0
" artificial thing," 47(*
" OH Tc ttg practicable," 287 n. D
" at hiH own riak," 1157
" at owaet'a riak," HI 1 a., \i'M
" bailment," 72»
" baggage," 88U a.
" barratry," 1070
" heat materials." 7j4
" bridge," 375
" broker," 810
burnt ship," 1060 «.

" busineBB,'^ 1200
" by-law," 320 n. 2
" capture." 1071 ».

carriage " at owner'H risk," Oil ».
' earner for hire," 846
" caahier," 1277 n.
" cattle," 608 ». 8
" causa tine qu4 non," 121) n. 2
" certificate,'' 1340
" certification," 1340
*' common carrier," 800, 873 n.
" charge or control," 714
"child," 48, 173
" collaboratelira," 004
" common employment," 003
" compeouation lor loss or daiiLii;!' Mustaiiicd liy rciwuti uf ilctcntinn,"

1039 n.
" constructive total Iohh," 1008 n,
" contractor and tiervaut," 671
" contributing to the injury," 155
" conversion," 908
" criminal negligence." 7, II
" customary," 1073 n.
" customer," 1312
" damage," 207, 208
" damage by collision," 1070
" damage done by any ^hip," 20li, 2UK
" default in the management of the Fthip," 1 100 ii. 1

" default in the navigation of the ship, " ]U02 n.
" defect." 001
" defect " and " defect in the condition " distinguiBhed, 002
" del credere," 820 n. 2
" delivery," 898
" demand," 276 n. 10
" demurrage," 1073 n.

"d9po8it,''^740
" direct Ions or damage by fire,' 1000 n.
" directors," 1213
'' disbursements made by the master on account of th" !<liii>," 1005 n.
" diBcretion," 314
" diatinca ojcations " und^r limitation of liubilitv scctiois of Merchant

Shipping Act, 1894: 1110
" dock," 838
" domestic servant," 722
" double insurance," 824 n. 7
" due care," 046
" due dilgence," 447 ». 8
" dunnage," 1031
" during the voyage," 1032
" earnings," 715
" employ," 527
" employee," 676
" employment on the same work," 603
" excusable neglect " 1296 n. 6
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DEP INITIONS-oondH lud.

" ostraorttiiiary traffic on hiubway," 307
" factor," 816
" (;iIm return," 273
" fel]uw.workmen," UU4
" fence," fiu3
" forwarding agent," 844
" fronting, adjoinioK or abutting." 27S ».
" generaUhin," 1021 n.
" gratuitoui loan," 770
" groBK negligence," :ttJ 43—«e (Jrohh NMLiuiCNtP.
" gueat," 852
" Wkiiey carriage," 802 n. I
" b'tndicraftsman," 724
" harbour," 836 n. I

" highway," 332
" hire," 787
" holder," of bill of exchange, 1202 n. 4
" holder in due course," 121(2 m. 4, 1300 n. 3
" holder in hiu own right." 1300 n. 3
" hotel." 850 ».
" impending danger," 090 ».
" improper navigation," 1100 n.
" inadvertence, 5
" inconjifltoncy " of statutes, 3fi3 n 1

'• inevitable accident." 1091
" inherent defect," 883
" inn," 849
" innkoe[)er," 849
" Insurable interest," 824 n. 6
"investment," 1256 »,
" it Bhall be lawful," 320
" jettison," 1022
" journeyman." 724
" labourer." 723
" lawful act," 564 ?i.

" licence," 442 n. 3
" licensee " and " more lii^ensee," 681
" locomotive engine," 713
" loas." 918 M. 5
" machine," 69tt
" managing owner " of ship, 1038 n.
" mandate," 763
" martial law." 223 n. 2
" master and servant." 571
" material alteration " in bill of exchange, 1201 h.
" menial servant," 722
" mercantile agent," 818 n. 6
" ministerial duties and judicial duties." 240
" moderate speed," in navigation, 1102
" money under the control of the Court," 1257
" natural stream," 460
" natural user of land." 476, 479
" nautical negligence," 1089
" navigability, ''^462 n. I

" necessity." 904 m.
" necessity " as determining master of whip's authority to sell

necessity. 1037 n.

"negligence," 3-11
" negotiability," 1280
" negotiable instrument," 1270
" negotiation." " negotiated," 1300 n. 3
" nuisance," 335
" obvious risk of injury," 139 n. 4
" ordinary care," 560
" ordinary luggugo," 998
" owner," 406 «.
" owner " of a wre-k becoming an obstruction, 1081 n.
' party wall," 513
" partner 'ip," 1209
" passei .." 949
" passenger " by wa, 1075
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DEFINITIONS-ton/.Mued,
• pawn or pipdfte," 77)1
paid iniftKKl faith," t3H(

;
people... -in ex. cptiorii to bilU uf lading, |071

__
peril of the wu,' KJOO

*

" perniuient injury." 7flO ». 2
" perBonM lujifi^nv." um
" pimte." 882
' plant," 6117
" |>ort."83a H.
' |K»«.„ion," 77M w. 7
" pre«.Tiplion," 37!»
private or coriwratc iMtwtn.," 327

' proiiertv abutting on a hiirhwav," :i(U
publio dutien." 327

<

" railway." 332 j». 2
*' reaaonable dBH|>atth," 834 n. 4
reasonable diligence." 834 m. 4

" reasonable exi>e«.ttttion of btm-lit

" reaaonable facilitiea." )>26 n

II

reaaonable time." 834

I
reasonable use of a highway," 30.'> SiHj „ (|

^^
reaaonably tit and proijcr." 704, 045 h
responaibihtyof mrtMler."6l3n 1

Balvage," 1045 n.
" aeaman," 722 n. 6
'* Beaworthy." 619, 1030
" Bsaworthineifs at time of MailinB " 103"
aeonrities," 12,-)4

"Beiiure." 1071 n.

"Heller " under N. 17. of 31 4 32 Vi.t. c. 121: 1171 u

MSn" 9 ^'^' ^y ^''*""""- ^- ""™«i^tent w

II

servant in husbandry," 724
"servant " under Railway and Canal Truflic Act, 1854 .."liservant and iim-n(." 571 ' * '-"

" service of the ct'i|ii..ver," lU* n 4
^
sewer " aa swi wall, 379 ». 2

" !f*^»",^J'*^'™ "' "^ drainn^'e system. 383 n. 2s'lip, 1U87 fi.

I;
special damage " froir obstruction of a hiirhwav 3-|-,
speiialist ddigence." 2S

«"*"? •*^•^

" stockbroker." 1145
" stranding," 1060 n.
" street." 333 n.
" stream," 473

II

suitable " of a ship, ]02y
" sweat " in a carpo, 8H4
'" tamp nature of aaiinais.' r>'ir, -)-(ti

' total loss," 886 M., 10<»7
'* towage," 1053 ».
' train," 713
" tresuass." 423

I'

trinkets," yi8 n.
"" unreasonable time." M'j'.i
" unusual danger," 4.'»l

"

" usual covenants." I104
'^'^ valuable property," r>35, 530
value " under the Cftrricrs Ad. 1830 '(19 » 7
vestmg of SBWcrs," 383, 384

<

vessel,^' 1107 n.
" vessel used in navigation." litsi «

ll

voluntary undertaking of work," (i3(i
warehouse." 827

" warehouseman," 827
" watercourse," 460
" way of necessity," 333 n.
" ways." 605
" whurf," 83r>
- wh.telead " under 41 and 42 Vict. c. I6 : 04" ,, o
wilful misconduct," 030

1413

ith siib.'it'(|ui-nt

i
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DEFINITIONS—(oJifiMwi.
" works," aw
"

ft young pcntuti," 173, U55 n. 1

1>ELAV,
occftHioncd by luuielliiiiif fur wtiii-h m'ithrr |Hirty it rr><|ion)-ililt', ItiM ii.

to uvoid iDimiaent duntic-r at capture, juititiiible, lUSfl n.

in giving notice of diBhonour of oil! of eiL-hiingc, lIKHt

on^ evidence of waiver, 1304 n. 3

DELEGATION OF AUTHORITY.
when luwful, 238, K17, 1142 n. 1175 ».

DEUCATE PERSON,
iajured, 100

DELIVERY.
of goods raiBCB an implied contract to take care of thcui, 704 h.

of |)awn, 77U
essentia] to the coniititution of a ))Icd{fO. 77t)

what is conatructive, of |iawn, 780 n.

where nothing is said aa to, vllect on contruct, KUO ». 2
of material to be worked u[), when it changcn tlie jiropcrty, HOH

by whartiiiger, 837
where delivery of key of wtirehoiue it uufliciont to tramtftr the |>ri>[MTty,

833 i>.

dvlay in, t(34

of goods in ditiiiugvd condition, 8^^^

common carrier's duty nothing tu do with tioic of delivery, HIN)

by carrier within a reasonable time, H1I0

delay in, caused by mobs or a ittrikc, 81M) n.

defined. HUH
meaning of. under Sale of Uoods .\ i . 1K!)3 : HltH /(.

Bufiicient tu defeat riglit of ittoii|uigc tu IniMilu, KlIK n.

I. Delivery to the carrier for tne pur{H)Ht.'H of the carria^f, MIW

principle of what conitituteH, ntuted. UOO
ultimately a question of fact, UOO
imperfect, through defective numbering Huflicicnt to juMtify mrricr

abstaining from conveying goods, ti02

II. Delivery by tho carrier when the ourringc Itn* been coni|itclid, Ul2
to carrier ia delivery to purchaser. 1102

whether at the premises of consignee or on tlicni, 1103, U04
without production of bill of lading, 1102 n. 2
ratification of unauthorised, U02 n. 2

time of, U04
mode of. 005
what oircumstancCH amount to, 005
diatinutton between duty of ordinary road rarrierx and niilwuy oiiticit'.

907
by common carrier must be actual, to proper iiemon, 007

liability for taking goods beyond their profHT deKliniitkn, V07 ».

constructive, 007 n.

liability for misdelivery, 008

OS to what couatitutos misdelivery, 008

what amounts to waiver of, proof of loss or non-delivery, liOO ti., 012
contract of, effect of, 013

proper [>arty to sue for duinuge to goodH ( tniMigned while in the cuntcdy

of the carrier, 013 n.

to any general carrier where no specific direction is given is a construili\c

delivery to the purchaacr. 017

luiadelivery ia not ptr si: wilful misconduct, U30

rule;' of, after ecu carriage mainly identicrl with these of after liind iarriiij;e,

1073
at wharf of goods, 1074

of gooda, law of consolidated, 1075 n. .t

see Bill op Ladino. Charter Party, Common Carrikr, Pbkioht,

Goods, Mastkb of Ship, Ship, Shipowner, Wahehouseman, and
Whabpinoeb.

DELIVERY NOTE,
cfEcct at, 007
compared with hill of lading, 007
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INDEX.

DEMAND,
bringing kii Actlnn r Bufflclent deinnnd, 277

812
"'^ "' '**°**'' "*' *" "'*** °' ""'''** ""yi"" i"" i>«i>i*iii

DEHUBRAaE,
osftMt on the d»y of Mi'lag, 1033
tDMniog of word, 1073 n.

"iK'tSo™"' '^*"" ^*''"- ''"'""T- "*"« OF Sh.|..Shif.

DENTLST.

""Soitm""''
""* """'" '"' '"'"'"*"*' ''""iKlinK or .<lvisin« f...« Ly

may recover for tirtitirial tm "> «» cimkIm Hiuipliid ino
ruloof ikill to Iwiliuwu by. Ii70

DEPOSIT,
ooiwidered, 740-763
dcfinitioa of, 740
diitieo of tho dinnaitariaa, 741
only of peraonal Of moTaWe property, 741
who may make », 742
rule of dillgenro in, 743
effwt of noreptanro of good-, in old luw diMinguiBJi.d fnmi I),.. I»« „»

stated in Bltt-kstone, 742
ku'bu'u inmi in. ih« „«

muount of carw in, 742
" groiB negligence " in. what, 743—j^.> (Jr.»«^ NruiinKNrE

liability of depoHitjiry wli.-rr itrtith-H ioM Mt.' ...iMumd in ,i vn,Uti- nfwhoHc irontentii ho Jm iKnnrunt, 74!)
f*

'

robbery of, 749
may bo in the naluro of a loan. 701
depositary no right to u»e tlu' thing dr|M>-.il.d.

iinlms (I) it reqnirt'a use
Of (2) tho keeping iw a. charge, 7riO

depositary no right to pledge, 7fiO
dej»«iury bound to rontoro deiH,Hit. nnU.s Ihr rightful nwn.r >hin.B

joint deposit, 7(12

of wat(;h for temporary safe pnntotjy, 762
where depositary iiii pro}>er!y refiiaeit to deliver, 7(12
of articles sent to an exhibition. 7fl2
nf depositary on express truHt. '

:' ». 5
seizure of gooda under legal pro<i bs. 83n
duties of aui;tioneor with rogard to, 1144
of title deeds and Boeurities with anlioitnr I2r».'i

'"aShLd''l271**
'''^'''* "' '^ '"''^ '"^ "''"*" '" '" """ '"•""''"V"' """<»

with banker of plate and iewellery, l,"J:iO

^e. Bailment and Banker

DEPOSIT BOOK,
stolen payment by savings bank on fiitli nf prf-entntion of, 127.1 ».

DEP08ITARY.
when common carrier holds goods as. ill 1—see DKPoarr

DERELICT,
abandonment of vessel w, liability for. 1081 nsrf Smr and Ship

DERRICK,
rule of caro in the charge of, lOftft

DETINUE.
when maintainable, 733 n. 7
for an heirloom, 762 n. 5
Statute of Limitations in, 7fi2 n. .1—*cp Ltmitations (Statcti or)

DSVASTAVIT,
executor committing, 1230
what ia negligence constituting, 1239

DEVIATION.
how justified, 904 «.—«« Mastto or Ship and Ship

VOL. n. 2x
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I21flt».

iiul the ]i>it)ili|y ol u triintcf.

it'tivftv,

1217

* or di-|)Oitits in exresB

DIUOENCE,
" citriionliimrT eicrtion " not to b« rn^uIrM <>( iilirrill, 2(Hl
what i<* JiK (lihKPnrp. 117 n.

iipei'iiiliit, UZO—«re Cark, Uuty, unit NluutiiNCi

DJliaSXTlA,
iiliqtnlis^imi, ti
in eonrreln, 34
in abalraelo, 94
M« Civn. Law

DIRECTORS,
ftotinR by reftotiiliim from obliniio motivp". 323
liability of aaR «iid iter, 3lW
o(<otii[.iiiy n<»t r«'i--'m«lly ImI)Io wh.-rr -ii|. rinl.ml.-m ti.'Klwtcd to hare

il-'f.vtiv.' iii;ii hirirry rt ixiind m.urdinir lo urd.TK ^ivpii him, H7 a. 3
di'tinod, 1213
liability of. cithiT us dinvtorH uf n inditii! < .>ii..-rii <ir n.-- Hgt'iHn for lh<-

hitrphold'T*, 1213
rul« uf liability nf, I2I3- 122(1

liability, of. under thi> Comimiiif" (Wiiidiin; u|>) A<i, mm
distinction bctwet'ntlioliabililv of ttd

....
ISln. 12l!t

knowIHur of boolt^ iif foinpiiiy nqiiind from, I2hi
i-^no of dociiiiirnt* by, to j^fiar-holdtTrt iind to thp iribli.- rpsi

rff.--t of. 121(1 n.
' '

of blink, linliilily of for dpfalationt of esMhifr. 1217 n
illHM. of, 1217
duty nf " tn er'-ci*. ,.,,. niirv -kill nnd dilinfmr
imiiriidi-nt .'^irrinc ,; ,H»wtTii of, I21H
under Building Sj^irtips Act. 1.H71. rw.'ivinK lo^

of lirnitf pn'*ribpd bv the .Vt. 1218 n.

loan by, to brnthtT dire<-lor. 1218
dincrction of, I2l!l

not bound to a»-o;d hiw^irdons inv.-MlinentH. 1219
('h.iirman of. 1220
ivpting for HhiirchoIdf>r«, 1220
"ilTiinjI eheqiicft, 122*1

acts intra firrt. 1221

imyment of dividend* out of fapital, 1222
conetirrintjinre-olritinn rtntliorisiiiljftdvjtniea to inonibfrs on the Hcouritv

of their nhiirex, 1222
'

ftdviinrp m.iile ii'trn ri'iJi, 1222
hold i» fidii'^inry rapcr^ity, 1222
how fur trnttpe-.. 1221 n., 1222
wh^nn-tinitonb-hilfofromirijiy withremird to third porsons and who

a-tmir for the slmn'hotder-^ in a fidu 'iary enjiHiiiy l2-»3
no diitv to take I^ail pror-e-dintf. to up^rt a eomplel^ tran-iwtion, 1223 n
eontribiifion amoni:. |ninflv implicated in br.-iici. of trust l'>24
joint nnd sereral liability of. 1221
neuleet to eomnly with reqnireiiicrilK of the Compiinie-i Attn 12'>4
managinz. Inmt in. 1224
pergonal liability of, 1224 «.

liability of, for statements made in pro»i>e(tim, 122ft
misappliration of property bv, I201(
banker not boimd to inquire whether a director drawing cheque h law-

fully appointed. 1271 n.
<= i

duty to u^e oniin«ry dilieenro in supervi-ing bininess and to eierciee
rei^onable control and supervision of officers, 1278

notice affe-tinu, I37fl

«e Joist Stock Compast

DISCRETION,
when pnbJie officer inveited with. 232
where absolute no duty, 319
considered, 314-320
di«tinetion where ,K,wer i« to enforce a right, and where it is absolute. 3lflWhere jiidifwl, unreasonable exerritie of. 320
trr OttY nr PrSLIC OFFlrJCn

DISEASE.

S
reduced by a railwayVcident, 100
uty to person sufTering from, 100
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0.12
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II 111,, hivbwiiy. oun

on defendant (o ae<(t,it bir

babil of worrviiiif nhi.en ,",3.>

li«hting. 532 •„. 4
statutory proTisions as to, 533
"•vajie or .(angerouH d,)B .travinii
the Do«, Ael.i 1S7I| IDIKl-S.U
euntrol of. a question of fact .".Tl i>

separating fighting dogs, .wo, .-,,17

lo»« of. bailed to b« kept for reirar.l,
"54 a, 5, RI5

e«eaping from car., ot carrier. 885

re"fn"i';r't'RSw'^v r
'""'" ""'' '"""' """K"' »«' »•

not .neh an 'iT^^I
""'*'"'' .'° "'">' "™l'l -n oneroo,

Uw, J2S „ 4
" "" " """ ""''' '- ""l»'ll«l ." .

tn terrier in.nred for Cm lo «;,lk ,1 I.,hore. Il»i2 „, 3
OOXATIf) MDRTI.I CII'SI

g.ft by delivery of a ,,,.„.bo'oki not g„„|, 127,; „gilt of deposit notOi good. 127f( a
law as (o. 1276 n.

DOOR,
.
of railway carriage insecurely fastened IIS7
imperfectly fastened in railway carriage. W9 ,

DRAIN.
defective con-lniclion of. 302-se, Sswu

'<iii- to tliir,l



MM INDBX.

DRAINAOf.
•OffMc. how to b« dUpOMil o(, 4T«, 477

DRIfKlRR.
rul* of oftrs In tu» of eollUloa, 1000

DRIVKB.
of which, not li»UK for in)uriM rKii>Ffl by Mmi o( tha valiiob, wlMf« na

rMf)if«nd>, M4 n. It
of oowh, kill rsquirad of, M2

DRIVINO.
Mnldmt to TvhioU while, without WMt of onrr or akill of th» tlrivr, ItS
raira u to. 041-AM
hirvr aittinn on bos of eArriit|t*< Mid «iM>ntin|| to the wrongf)!) action o

poathoys, flUl tt, I

PROVRR,
o»rrii>(l hy rulwtjr rompany with free ticket under ronrliliona, WIT
c»rried by rftilwuy company upon speoiel termi, WIT
Me Cowmow

DRUooiirr.
miitiikp of, in milking op preterlptlon, MM—«ri- CKKMiirr

PRUNKENNESA,
of iQANtcr of ihip when penimAl negligence uf Hhi{towiipr. ll>M

DRUNKEN PER80N,
degreit nf cere required to, 17. lAO
rights of. on trumrKr, UK
Mmugt()ed into rAtlway cnrringr. 0.1S m, (MO n.

duty to. After put out. 1N)9 n. 2
on board boat, 9fil> n.

DUB CARE,
meaning of,'MA
ste Cark

DUMB BAROE.
when ft TeHHei, |(M7 n.

DUNNAGE,
what, 1031 n.

DUTY.
defined, 10
not affected by injured penon being eng^ed in perpetrating a rrime,

II, 12
meddler, 13
imposBible to be known, 48
of examination of goodii, 52
in Bapptying articles to those necrDiiariiy brought into rontact with the

ame when lupplied, 83, 61

how and when roniitituted, 54
of independent exAmination, 55
of every honwholder to lee to the state of his premisex, 5H

to teat contractor's work, 59
to supply arlioleit to the latiiifaction of one person for the uiw of others, 59
not rairted by the mere expectation of benefit, 60
test of breach of, 62
io ordinary ciroumstanoes, not in extraordinary, 73 n.

when one must act and wlien one may forbear, distinguished, S;!

to fence on the owner of minerals, 83
distinction between rights arising from public and private, 02 ft.

of injured person to submit to treatment. 101

of injured person to do no act which would aggravat* his injury, 101

where means of knowledge of possible injury. 1*7

of care over inanimate things, 1 18

over animate, 118

of railway company with regard to the condition of their premises, 120
in repairing roof of building, 121

ftffsc.t nf violfttion of, on right to recover for tortioua act of another. 137

to passenger on line, 141

to save humMi life, moral and legal. 157

moral and legal, diseriminated. 157 n.

to do no act to injure snother, 168 n.
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to iK-otiMtc Dti [irL-iiiiauH, 44;j

i>l ouo liridguiu ^iiylliiiig „„ |„. |,„|,|. 4-4

in Mffgujinling eipIoMive, Ml
,.uf arivum to foot ptuMnigt-rn, 5U
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to .t«iiJ by hor>» ill Iho .im-l wbile iii, In,, , ,„„„i,.,„,,
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independent of contract, TM
of gTfttuitoua bttiltse, 743
whM. d.p«it„, „v„ hi. own Bood. in ,,„,„,„.„ ,o ,li„„. of hi. bailor,

of bailee to bailor, TBI n.
in griituitoui lo&n, 771
of Borrower, 771-774
of lander, 774

of

pawnee to pawuut,
pawnee.pawnor

igiwtpr, „

^uitndiun

753
. 780

)12

of giKMia, m2
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e ivr ihe )>iir|.ose of lo>idiiig

, fo"

DVTY—conliHu&L
of livery BtaUe keeiwr, 813
of faitor. Ulit. SIO
of broker, 81rt

of HD agfut in iiiBuring, t*2l*

of insured. 826
of I'ontidential iigent. 827 n.

of fommi-ssicin agent, H27 n.

of doi-k lUttHter, 830 n.
on whiirtingefK inviting vesstl m ii>c LciihiiLi

or unloading, 843
oi bargf owner when burge iiiooruU, 844 n. 1

of hhi|.« LTew to conform to jurisdittirn ol Imrl our niiihtcr, 844 i

ol earner for hirp, 847
of ianket-per, 807, 8(i7
of innkeeper to take reasonable care of tht i-itpohb of bib guet-l
of Lompjiny undertiiking towage, 871 n. J
when one bound to, he lamiot dibcharge bimnt'lf by his own u. t, 875 h. 4
breach of. may bu alleged against common carrier who ncgb.tB to larrv
goods stifely. 875

of ferryman. 878
of i-ommon .arrier to a>k necessary qucatioiis ab..nt goods hr h^iw lo

carry, 878 *

on shipiKr of datigemua or expluMivc substances. 877
one bound to a duty at law cannot discharge hinii-clf by hi" t.wii i..t M 3
cast by contemporaneous act of i)aymcnt. is discharged by rcadinfss lo

pay wheu.the other party is ready to tiudtrlake the duty, 81il'— *fp
PAVMIt-NT '

of carrier where goods wrongly addressed, !I02 it. 2

"^DO?"''
*'^''*'''''>' *° *'" I"'«l»t^'" 1'er.sou incumbfiiU on the common carr:tr.

on common carrier to give notice to the conhijjnce, !UU
on railway company created by receipt of parcel, !)33
of common carrier independent of contract, W3(j
in the conveyance of living animals, 1)40 «.
of driver where no obstruction on load, 042
of coach proprietor, 1*43
of carrier to examine into condition of vehicle, 047
breach of, to railway p.l^senger, 051
of railway company conveying passengers over a line of which they have

uot the control, 959, 060
to carry passengcrH safely, 970
of railway company to use best practical precautions. 073
of railway company in testing and inspecting material, l)7r.

im I

*^ company to passenger remaining in station after train is gone,

of person furnishing ship to see that it is fit for the purpose for which it is
uaed, 1025

of person using a navigable river with vesi^el, 1081

I0?4
^^^^^'^ '" " '"'''*''' "' '**''^0"'' to move so as not to swamp small ones,

of medical man when undertaken is indci)endcnt of contract I ItiS
false information innocently given where there i» a duty distinguished

from lalse information innocently given where there is no duty, 1226
there must be, to raise a case of negligence, 1341
of customer to banker, I3I7, 1318
effect of the existence of a duty where negligence work»i iniurv throUKh

a crime, 1343 ^

none on the part of the holder of one equitahle interest to another, 1362
EASEMENT.

intention to abandon, a question of fact, 477 n
to cut hedge, J03 n. 3

ECCENTRICITY,
not a legal ground on which to confine a person ns a lunatic, 1166 n —at-e
Lunatic

ECCLESIASTICAL DILAPIDATIONS,
rule of skill in estiftiating, 1127

ELECTKIC CURRENT.
discharced into earth, liability in respect of, 475
escape of. aU2
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liiililuuon to He power, of, 3!J2
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t'olvnti 'I lit injuria.

1)92

ELEUIT.
Uw with rrgard to 111,- eieciilion of. 27 ,

ELEVATOR,
fulling dow.i well of, 431—»,e Lin

EAIBANKME.NT,
preventing How of water. 477

EMBARdOEa,
witll the teriiis of bill „f l,„li„g, i,,;,

e.mehue.\(;y,
aetion tuken in, 4N

emh;ra.\t ships,
tegul.ilii.n. unto, 1I)T»

K.MPLUVER,

Jedi,'!l"lf-"""""'-u""»' I"'"""!"' kit'J of wo,k, i-,>aehoed. iit;,—am .\lASTEIt a>d Sebva.m
re.spon»il,ility of, for pliin. and .peciiitatioiiK in« . .•

EMPLOYER.,. LIABILITV AOT,T„„
"^"-'"^—~«

eonsidered, tis7

workman's riglit to eompen.ntion under, 088.n»„r«nee of ttot i„el„.ive of eominon l„w d.eommon e,n|.loyraeut, whut it mean., 0811
"t.tiitory ilefenee given by, 08a

OSaT
4 "'""'" " Pi''''"""'' "' >!'« nia:

SI p;rrduii!; :iz^z:^^-" °' "• -.'°^- «»^

r'er.';r°o,n''woS.g''oS '" "" '""'''"" " ' "«>- -"" >"«''
detoet in the conjillon of plant, 01)7
injury must bo " caused " by the defect, «98-«e Defectwhere injury result of accident, 0118

UEEECT
ncg igenc. of any " having .uperintcndcnco intru.ted " 701nc«l,gence of . person in superintendence, 702

whertf™:;rkt,°nt;n?ur''i r'""""- ";"•':'""' " "«»'"" '»'»«'. -02

,

wh„..'"orr;.'r"wr.'b"i:;s'tS':.oT;z liJ"
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'"iSd!™"?"""'"'
""'"°""« '° -rder.^n-t'Tn'.Slf negligent, con.
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particular insi ructions, 71 r

Th^eTrvT/orthre^jsp'r .^^/r^Ss.-r' ^1-^ rr '-

,^
signal points. Ac. on a raifway 712

** '""""' "' ""^
charge or control " of points, Ac, 714

comi»iiBation to workman, 714
damnges awarded, 715
" earninps," meaning of, 7I5
time for giving notice and liriiiging action 715

s™Tn .r'Snf;^ior°,'A"-" " ^ "«""*' "- ""-«"• '"

'"St'Zrunl'rX'7l'8'"°"^ "^ '^« ^"^'i"- «>-'™' -. .0 bringing

."oS? „".roru"ni"er, 7fr
'*"'" " """"'« "°''" "•• '">

service of notite, 721
who ia employer T 721
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EMPLOYERS' LIABILITY ACT, 1880-cwuiniMJ.
who ja a wurkman T 722
seaman, dcfinitiun of, 722
tramway and omuibua condui;tor« not within, 723
f;oTemment workmen not within, 720
unatii- employer, 724
coQtroi'ting out of, 725
effect of Truck Act on coalructiug out of, 725 it. 8

ENEMIES OP THE KIXG.
who are, HSl
traitors arc not within the exception, 881

ENGINEEaiNG QUKSTION,
how to bo left to the jury, U7S
in opinion of medical man, no ground of uctiun, lHi3
of solicitor in answering a eabual inquiry, not negligeuct', 1176

ESTOPPEL,
judgment against principal for negligence evidence of damages for principa

againtit negligent agent, 175 n.

no, against public bodicw who have acted iillra virfK, 331
none to dr-ny distrainor's title where goods of luird pcrtion arc seized by

bare posaessor of land, 741 n. U—see UiSTBEBet
where true owner of goods has put it in the iiower of another osteuBibly to
occupy his position, 1055

doctrine of, in Collen v. Wright diNtinjjuished from the case of wrcng
trausmisaion of a message by telegraph, 1117 n. 5

by representation distinetfrom fraud, 122(1
from entries in pass-book. 1270
worked by acceptance or payment of bill of exchange, 12!:0 n. 8
none of acceptor or bill from denying the drawei'ti aignature, 1307
considered, 1332 el scqq.

deriTation of the term, 1332
by deed must be clear and unambiguous, 1333 n. 3
must be certain. 1332 n. ti

where conduct warrants inference of the existence of an acreeiLent o-
licence, 1334

ground of the legal doctrine of, 1335
rule as to, laid down by Wilde, B., 1336
qualified in the Exchequer Chamber by Bluekburn, J., 1334
by representation not applicable to promises de ivtvro, 1335
conitituenta of, 1335
propositions as to the law of, 1330
through negligence in executing a deed, 1336
duty to very representation originally correctly made, 1339
by acquiescence, 1264
Young f. Groto, 1317, tt aeqq.
negligence in the transaction itself, 1322 n. J), 1342
where company is liable by, for refusing to register « trunf-ftr the i rrtcn

to whom they are liable is not by reason thereof a shareholder, 1350
by the certificate of a company, \34Q~aee FoBOMy, Fkaud. Joint
Stock Cohpany, Neqotiablb Imsthumbmt, Nmotiabi,b Papbb,
NoTioB, and Tbustkb

EVIDENCE.
of negligence, for a jury, what is, 88—«ee Juby
of negligence, none where alleged negligence could not^rcasonably.have

been foreseen as a consequence, 94
how primd facie case of negligence can be raised, 115
mere occurrence of accident, when not, of negligence, 1 16
mere occurrence of accident, when, of negligence, 117
what id, of negligence in construction of a railway, 117 n.
reaaonable, what is, 118
where equally probable interferences may be drawn, 110
mere f<iot of injury on premiseB is not, 121
fact of Homethinn falling on private premises not, of ntgligente, 121
fMt ol iomething falling on « highway is, of neghgenee, 122
where indiscreet act of defcn'timt may constitute, 126
ooounrpnoe of accident on railway evidence against company, 126
of happening of accident is primd facte evidence of negligence in the
United States in passenger cases, 128

of opinion when admisBiUe, 130
of uegligtmcn, cuiuidered, 131-140
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mixed <)uoitiiiii o( law wd Let, 131Omi on nonWormanco o{ .latulury dalv 131
.h.J.^c„„tet „, .v.de„c„ c.a,„ ..„,„A.. .Solfd „„„, ,„.,„,, n.-.„

ol mgligenco coutra.ted with •
n,-gligi.„io wr" i

" 112, ' '

(t), 537 n 7
'^ ""'" ""''»'1«-M lu atticl™i uU„„lI«l

«i:tri:^Air^atf;s"''-----

the (art of uito«i™iio„ i,, „f „i.„li„,.„..,. ^43 * ;«' '" '
'

•'^-

mere ha,,i,cm„g of a„ acddint „,f „ hiUw.v il „„, , ,

"Jhatprimd/ace, of i,wuut»hip of ,,„,,,, -j, .,

"'.rr'tti;";„;r& '""«- »»- "-" .a; -wo.t ,.„„..

or the reputtttiun of n stTVuiit jiHiiiiH«ii.i..
m«le liable (oj tbe .er.a^t "intT;^ t ., 'S" "'"•'" """S"" '» >•»

theft, wheo evidence of ncidiuci.™ 74M
' '

"''*

of oontraet of imuraiice, 825
of .hip;« register a» to owner', name. 843of negligence from total loa. of goodi, 848
01 servant having confcsMcd to i,,^^ ,1
.

not evidence .|uSnie ' 8M »
'""""'^ "' """'™1"" • «"»'

inequality of unrea.onable cimtge by commo,. carrier «-4 ,of unreaaonable delay, arrival of train rver™ l.e'J^lafc MM '
,

eSect of notice eomni.micated limiting c.rri°?'» iiSilv i.i-iadm.a<,o,„ by .erv.ut. of common canier «e 1)2(1
«^' •*

admissible to prove less under the CaSs Ac't S,":where special contract limiting liabilifv to c„.'." 'of acceptance of passenger in an omn La. »62T ,"' "-e''«™«'^. »« ''.

°tglLeLe^l73'
'"^""'"" P-""'"/"'-.-'",,.

1, evidence of

jrr::±4i=.=';;,';:nSfes^-^;r ^i^' - '"-'y. »™
repair, done alter occurrence e, accident, ofS^.^ce of highway. „,7

"''SU^S^^^^'^^'-'^ i"-'- "' .he presence Of

o«:r;/^tS-3;:;'£^i?^;s.^"s*' »^ «

=

overshoo ing platform not ptr .s neghgence Sa »to go to jury where train ha, over,hWa"l'orm a»3of platform be ng far below the first .1. ,, „f '.iaWce of reasfuablc Sit c. iS "ligl „°' ± r-"'""
'""'''°" "'

starting ttamcar while passenger aliglt rS™,t ?;< „„ 1of registration of medioil men 1153 n * "^'Imie of negligence, 1)1)7

of^njgligene. of medical man .U inj^'lollow. unlawful practice

paas-boolt, against depoBitor, 1278.

TJi"iMMm?^,, """I "S'
™»°"m»«l«<l, how.lar. 1275 ..n^mis^ilnlitj^o,, to conlradict the cBect of a nciutiablc in'irument.
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EVlDEUCK-eontinwd.
poBseiiiuD, of right to present bill oi exirhimge for pnynient, 121(25 it. 5
of gODUineiieflH of bignatiirts to l>i)l through payment of it, 1338
«e DVTY and Onus

EXAMINATION,
where a duty of, 59
of condition of vehicle, duty of, 1)47

EXCAVATION.
adjoining higbwity, 360

EXCESSIVE,
BBverity, 100

EXCEPTIONAL WEAKNESS,
rendering more liable to discuss does not disentitle the injured nernon

from rtN;overy. 100—ate IxriRM Person
in the case of young ohildri'U, 173

EXCURSION TRAIN,
may bu no right to tiikc lug)j;igi< by, 1015
jKiasenger m;iy rcniniiUH> right to take lugg.igf by, |iil.>

EXECUTION,
though is-tued erroneoii.-ily good till judgment on which it h foimded ett

a^ide, 202

EXECUTOR,
aiinot maintain nn iwtion aI I'ommon l,tw for t he loss of lifi- of his tefltiitur.

180, 108
ighl-H of, uniliT Lord t'«iii|ibc!;'f< Act, 1J(8, 190

action by. (or breach of prumise of mHrriagc to dcociistd. 20-1 «.
Hction agiiinat, for te^itator'a brcnch of proniisc, 204 ».

action under Lord Campbell's Act nuiy be brought within nix monthe
of death, by relative though there i^ an, 21!

de 3oa toil, when auctioneer WomcH, U43 «. 'isf Auctioseeb
L-oiinidercd, 1228 if ^t-^^

detiut^d, )22S
distinction between the position of. and that of trustee. 122H
right of retainer, 1228
position of, entered m company's register in reaiwct of tcstaor'a estate

1229 n.

executing transfer, forging mune of another, transfer not valid. 1220 n.
carrying on trade, pursomiHy hable, 124!>
may employ an accountant," 1234 n. O—ie-: Skilled Laboie
maintaining excessive balance at bankers, 1236
theft of money from [Kwket of. while travelling on trnmcar. l23tS «.
personal liability of, 123H, 1249
eoiniiiits dtia^luvil if he pays debt duo '.i creditor who ciinnot enforce

it by reason of thp Statute of Frauds, 1239—<»ce Fiiauds (Statute of)
held pprsonally liable on a covenant vo repair where uninsured lease-

hold house was destroyed by Hre, 1240 n—aee Landlord and Tenant
liability of, how founded, 1240
di^ty of, 1247
where, retains balances, 1247
paymentof interest by, on balances wiien compelled to refund 1247 n 9

1250 H. 5
may not keep money in his hands beyond the requirements ot the estate,

nor yet when there is a trust to accumulate, 1247. 1248
not to carry on trade of his testator unless expressly aulhorised to do

flo, 1249
carrying on business under testators will entitled to a generiil indemnilv

out of the estate, 1249
persontl liability of, 1249
carrying on business at the instance of creditors, 1251
bound to account for all protits, 1250
Court no jurisdiition to punish. 1250 n.

not liable for bad judgment, 1251
no absolute period in which assets should be rcoliflcd, 1251
rate of intere&t payable by, 1250 n.

failing to exercise discretion, 1251
rules as to distribution ot lefTQcies. 1261
where liable to refimd, 1251
effect of giving receipts, 1252
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ky the le.ulor. 12M .
""" •'"' »•"" '"••"I >• |.r.v,,t, b.„t

'tc fRUSTEK

U25

»01CTIV>. UiaiUB,, 42

••-. 117,

KXEMPI.AKV DAMACas-..,
EXHIBITIOX,

"xhibitsflt, 7ii2

"f a nire pifturc. 702

EXPKCTATIOXS Of RIGHTS
''"'""""•

I' X 'I oWiS»>io„.,M
KXPERr.

|i"jii 1(1.11 or, (iir iicgligd

KXPElil' tillJKXCE
wiiLii ,,.ii,.iN,it.i,., i;(|

KXPERl WITNESS.
Ii-iljility f„r iipj^lijjt.|i^.,._ .S2

EXPI.0S1U.V,
protinciiijf Iir,., |i,,|„i|,,, ,,

.

EXPLOSIVE,
dulyafc,,,.,. „f, jsi
now to be stored. 7it4

re>tri.-tio,„ „„ ,h„ ,,,„,„,, „, ^^.
^^ ,.

EXTORTIOX.
how punished, 271
defined. 275

EXTRAORDIXARV EVENT
no duty in, 72

*

EXTRAtlRDI.VARV FRllST
no duty to yti^ird ag.iin>l

. 3112

EXTBAORDIXARY SKILL

Ex^;;;^^:;;':^-:- »——

^

J=x?-^t;ti:-;^:^s^-.,„,
defined, 81ti

extent of nutliority of 817
may »elJ on credit. 818 » 1no power to pledge «t .onin on law Bl«
degree of diligen." u-^^in-i iZ^J'^'',.,

'"vrZAm '•" '""'"y '-""' "" ."-y for ,h. good. Of In,
Btanding dtl credtre, 820
'„ent with regard lof„ml«ooi»init to his l>.n,,l » i

principle by which, in to be judged 821duty to in-couiit, 822
J""B^«- »-*'

duty toiiiBure, 822

'hen aUowed to take legal pTOc^i^dnlT H9-2
hen bound t<> insure. 82a ' "^^'^^'°8S- 'i2i

....... „uu»cu lo taKo legal
when bound to insure, 822
duty of, in insurinp, 824
**' Aoe?;t, BfiuKER, tJui

FALSE STATEMKXT
not fraudulent, if there ,, an hone.t belief in it„ truth. 122fi n

ind f.\\si,'RANcii

Fbaud
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rARRIER,
flailed in m medical man, rule of aktU required of, 1167

FELLOW SERVANT,
detined, tt03-»72

vice- principal a, titid

voliutaur, t)7ti

ate Mastu amd Suivant

FELONY.
an an answer to defenue under tho 'Jatriers Act, 1M30: '.l-O

money Mtolen coDHtitutes a debt from the felon, I3U' n. i

FENCE,
. . , ,

no implied oblitjation on the part ut a lesitur tu keep up the, ol cloie

retained in hia own hands, B3 n.

injury to animal through detect in, 84
no duty to, excavation unletiB so near public .highway «» to constitute a

Quisauce, ItiU n. 4

duty to, dangerous place in what uircumstunci's, 421:1, 43U

the Barbed Wire Act, 18U3 : 434
where obligatiou to, fencing must be done in way not to cauae injury to

neighbour, 435
duty to, considered, &U3--513

defined, 003
presumptive ownership of, fiOS

no obligation to fence at common Inw, 503

unity ot ownership destroys obligntiun to repair, 004

cases of liability to repair fences examined, 606
unfenced land adjoining a highway, 600

tiufficiency of, where there is an obligation to fence, 507

occupier's duty to repair, 608
duty to fence against adjoining owner, 60S
obligation to fence by stntute, &0S

where there is an obligation to fence it exiitis irrcspeclixe uf lui.* laiti-

cular purpose to which the owner puts any portion of his land, 608 n. 4

of agister's field in improper state, 814—ace Pbofkbty (
Occupation of)

FENCING MACHINERY,
statutory duty as to, 041-646

—

see iJTATUTOBY Duty

FERRY,
default in providing boats for, 2\)^

owner of, cannot maintain an action for loss of trafiic caused by new
highway, 346 n.

Soods lost crossing ferry, duty of ferryman, 878
etoctive slip, 878 n.

boat hired for, owner of boat liable to customer of ferryman, 061 tt.

liability of lessees of, 98'^

no duty to provide seats for all passengers, 990

I'KRHY BOAT.
crossing river in fog, 1113

FIOHT,
consent to, no bar to action, 113, 113

FINDER OF PROPERTY,
position of, 761
if negotiable instruments, 752 n.

FIRE,
from sparks of engine, 280
tireman'a entry on property to put out. 467
liability for negligence in keeping, considered, 486-602

man bringing a dangerous thing on his land must kecxi it in at liis peril,

486
negligently keeping, 487
liability for servant and guest neghgeiitly keeping, 487
through negligence of a lodger, 488 ». 1

exception to liability where the tire was caused by the act of third person,

488
house set ou, by thieves, 488
caused by unknown pprwwi, 488
caused by tenant's default gives ground fur aetiou nf waste, 488
•xceptittti to liabihty where lire kindled for purposes of husbandry, 489
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FIRE—amltitiid.

hiBtory of duty to keep, 401 n.

lighted tor iiBoe,i,«,y purpcm ot huibandi^, 4811on railway bank, 495 '

right to [lull down a bouu to arrp«t n flrp. 41)8
incidmt in the Great Fire ot London, 1B6I1 : 41W a 1

^irt^^;r:as/is,!;;tT=7S'*"'"-=»'
boiTOwer s goods jeopardiml by ftro. duty to the l.«ile<l ^o,nU 773on preiniies of pawnprokep. 786

k^wb, ua
where though awm /«r.«./iM. bailee aMwerabl,-, 7«0 n 5aestroying incomplete work 807

^tkHsZTlii ™°"«''«" '^«'*'"'"- '^-^ -» -»" to •>- »-"«'«< of

"*S»nSrf23"''^
'^'"'^ '''"' '•'"^ •»* «"'^'' -- " "-— i.

erwit- of warchouwmnn npc-tatoM of fire at their muster's w«n-liouie,

at innkeeper's. 800

'^wW" '**''* *°'*^" '" "*" '"""^'' "' common earrieri. rule i,

insaranee by common carrier against. 878
carried by high wind from u iliittance. 878

""c^ia^.^S" '" ^*"*^' "^ '""""''" "*"'"' '^^""S'' "'^ '^'^'''i»? "f th-

in common carrier's .Tarehouse, 003 n
where goods are in hands of carrierH under The Carrier Aef niigoods in the hands of Customs offlcera. »03 n

'
^^*

goods earned over various railway «ystemH with initial condi.ion «empting liability to Io«, by fire. m2-se. Condmd"
"™'^"'"" "•

acc^de-uat. consuming goods held by cnmi„o„ ...rrier as warehouseman.

loM by Are a peril of the soa, 1070
insarance by tmstee against, 1240—*« Insubavce

FIREARMS,
law regulating the use of, 501
discharging, not in pursuaaoe of public dutv. SS?
user of, in self-defence, m9—»ee Danoirous Weapons

FIREWORKS,
regulations on the sale of, 490
given to schoolboys, 499
amount of care requisite in letting off

ti Scotland,

1 a lawful place. .Wl
FISH HATCHERY,

rights of proprietor of, in stream, 479

FisHiya.
no public right of fishing in non-tidal waters, 462 a 7
njr any right oT by reason nf using navigable highwav. 462 w ?*_««.ATERAWD WaTBRCOURSBS "

FLOOD,
suddenly bursting forth. 373 n. 3
increased by wrongful erection of works, 474 n 1

distinction between averting nnd redirecting 374mHhod of d3xling with water of. 477-,»cf Casai. and Watkbasd Water.

injuring goods bailed, 794

FLOUR,
to be delivered in exchange for wheat bailed, 810- e. Bailment

FOQ.
effect on liability of driver, 942
compulsonr pilot navigating ship in thick fog, 1050 n,
onus proof where loss has accrued to insured through, 1070
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FOO

—

eontiniud.

duty to une oare in, 1100
te<tm veMMvl should anohnr if. Tery drnne, 1101
THsel on open kph in, 1 102
duty of Terntel In, hearing fog-horn blown, 1 102
TBsnelsihall go nt modprste npiwl in. 1102
tut CoLumoNS ox Water

FOG-HORN,
duty to provide ahip with, 1 106 n.

FOOTBALL.
duty of playiTi of, remnrked on, 4^—Mff OAMin

POOT-PASaE\OER,
rights of, .lilt— ffc Cu) .RATIONS and Fe!«cr

FOOTPATH,
diverNion of, -131—*fr I'nopKnTY (OrcuPATnm o?)

FORECLOSURE,
in piiwn, 781—«ff Paws

FOREMAN,
duty of, OSO
te«f not what he thought liut what hp ought to hftvc thought, 6(H1

FORESHORE,
duty of owner of foreshorf in prnBerring it, 381

FORGERY,
trnitee i^mrling with fuad:4 on forged authority, 124ft
of ncgntiiiblfi inittniinent, li'ihilitieH of innocpiit holdt-r of, 1301
flfect of pnyiuont by defendant of other bills of thp hhiw party in nimilar

oircurnHtiknces, 1305
procuwlii of diNoounted bill may be rfcovered back in the "awe of, an for a

failure of consideration, lltOfl

every man prewumed to know bin own stigniitnre, 1307
of bill of lading being proved does not dirtohargp liability of acceptor of

billfl of exchange dra'7n againnt tliem, 1300
no ratification of, 1309
rule ai to eNtoppe) by negligence from netting up, 1337
not a probable micrence that becnntie hunker'n rmttomer ii negligcnl a

forgery would ensue, 1324
bill of oxchange, Scottinh rule ax to, 1323 n. 1

transferee of note runt* risk of, 1324
' by servant known to be dishonent doe« not alTect emplorer with liaWlitT.

1320 ' '

committed by filling blanks in n completed negotiiible imitrnment. 128a
whether proximate caiine of a Ionh, 1327
forged letter of attorney, 1345
where the person whose name i-t forged is privy to the forgery, 1347
»ef BtLi, OF ExcHAvaiE, Estoppel, Niqotiabi.e Ikstbum'ent, and
Nkootiable Paper

FORWARDING AGENT,
considered, 844
duty of. 844
AM ACICNT

FOUNDERING,
a peril of the sen, lofio

FOWLS,
dog worrying, may be shot, 424 n. 3

FOX,
reaping and becoming wild, owner not to answer for damHire hv. iWS
huntinc. 521.f522 ^ ^

notion for killing and taking, A24

FRANCHISES
how loBt, 3Sfl

FRAUD,
in dealing with title-deeds, 42
when gross negligence earries the conseqnences of, 42
necessary to found an action of, 42
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>f I lie Statute

' I'lMITATtONB

'liiiNitinn. I2»8

tliinl |)iT«oii y >iil<l Huffor,

FRAUD—eo»/,,H^.
in aale of giHuU, M
ritiatM ft polity of in^nranrp, 4(H)
10 confumnu properly, 731
interm.stufo of goo.h whrn. 733on common ctirrii-r, 8H8

ni™tnoHrueni«d.(r»odulr„i|i ',,''"""""•• '""l""l.v anil . ,t,t,

'"oTSsr..' iff"
••"• "• ""'

"' •-' -p'

"ss^'sr" *"""• °"'"" ""™. i^«',._
in ol„„i„i„,

1^,1, „, „,,,, j|,j
«l at (lr<.uii,,l.,„,,„, ,„|Ii,.|r„, ,o ,„|„, „ ^

lie. I on n .gohabltf instrument ffenorullv Itoi™„„»w ,„ rol„i„n to tho St.t" to o IVin t o„. llm

mduring . i„ni,tiiro, 13.1»
™' l>mi.»

,;?.'''*" '"»«''"' l«'""n" injnro.1 !,», „f

"Uty not to /ftciiitftte. 1341
in letter of nttorney, 134.1
money of inno..ent ihthoi, ,,„i,| ]„ ,„ „mum l,erpf„„,r„|, 1071 ' " » in, u.i

man ..innot be pre«urne.l to liave ,li«rlo,ed hi,

FRAUDS (STATUTE OF)
" «'"»l.r"'"-int " of goo.1, under. 808wnal i« iiceeplanco under. 8118 n.~„e OooDi
....tioneer agent of bnyer to take ,„le o ,t 1143 . •

"S"'
o»t^.n.-.*.v»f„n, who ,,ay. de.;, „;„"."

."e-,!,,

FRAUDULE.VT BEPRESEXTATIOS

term, of conveyance implied by, l)M-958
FREIGHT.

lo., of, whore .ubjeet of damage., 100damage to cargo no ground for refn«al to nay 1011inception of, 1033 n ^ "' *

defined. 1033 h
procedure for enforcing shipowner-., right lo, 1034 •,

k:; °tr:,:yrhSyoT,r"'™'
•»'••'' "«""'

lion for. law as to oonnolidated 1073 «

' "" *"0vprmiipnl, when

"wn. i;t7(i w r,

' I'y reason of,

, 107.'.

FRIGHT- we Tebhor
FRONTAGER.

right of access to higliuny, 340
riparian, position of, 348 «. 1
accesB to market, 34« ». 1

right to load and unload of, 361 n
pttuiK carpet over pnrcment for alighting from oatriac.. Ifl'breakmg pavemfnt, when excused. 3fi2

<^"naR(., 36! ,-.

Ke Highway "

FRUIT,
d.terior.i:ioa of, while being c.rri«l by common carrier, 883, 884
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!

rUNBRAL EXPENSEfl,
nniler Lord Citfnpbtll'a Act. IMS n.. |M

GAME.
propvrtjr in, MB

OAME KEEPING,
hooting dog following bare. 4S4 n. 3

GAM EH,
ooniiidered. 109
Uwfiit. whnt. 111 II. 3
oudgvl pUvinit. 112
rompinfi, il3

OANOWAY.
d*fault of duty in providing, M
to iitonnii>r not Mcurecl, 4fiO n. 6
plaoMi for pnmonMhiiririK biiMinnii on board iiliiptou«*mii*t ho rMnonabl*
afc. 4.J2

OAOL.
duty In the conntruotion of, 301

GAOLER,
how appointed, 2M
dut^ of, 308
pOHition of, with n-gnni to hii* prixonori*, 2fiS

now far prot«otml hy wiirraiit. 2AN

0A8,
AM^nne of, nansef|ii(>noeM of, 77, 7l4

negli(i(enre in (^ntting off. Hupply from metre, 31)1 n. 4
reAHonnblv time for ret'onnetting with premiwn, 3!ll n, 4
eienpu of, into premlran whem light« burning, 31(3
oAt^fipe of, 31W
disconnecting, pipe, 3!»fi

dnty to take tho gre.ite«t precautionN in the case of, 3!tO
Iflakngo of, 3mt, 307 m.

explofiion of, through mutpr'n negligence, injuring Rervnnt, (117 n. 2
eiploition of, produced by concurrence of two ciuHen. 399

GAS COMPANY,
not liable for projection of cover, through want of condition of faishwav
297 «. 3— «ce UoHPORATloSH "

right to lay pipeit in highway, 363— Me Hiohwat
considered, 387-401
breaking up highway, 38H
supplying gax in an adjoining township to that in which they hare mriik

mentary powers, 380
ttitutory powers of, 391
Secretary of .State may authoriw gas mains or pipes to be laid, 391 n. 7
contamination of water by, 392
extraordinary degree of care rcqaired from, 303— «re Caki
liability of, for escape of gas. 394
duty of, to provide agai"Ht deterioration, 305
duty of, in cutting off ; 390
liability of, for acta of h. . .Ants, 398
contributory negligence of. 399
duty of, to test pipes, 399
dofertive pipe belonging to consumer, 400
see Watkb Compant

GENERAL AVERAGE.
reference to authorities on. 1022 ».

principal determining, 1022
difference between English and American law of, 1023 n. 2
Mee Jvmaov, Mastbr of Ship, Ship, and Shipowsek

GIRDER,
falling on passing train, 128
sale of for partii-ular piirposv., RS^a.

GOOD FAITH,
in payment of bill with forged indorsement, 1314
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"'"""' l>"'\mty 111, iua

ffr v;Sil:™;^'Syt"l:;;,^»•'^"| 'r- ." M,.

».,b.„,„.i.a.,,„„,.„Ai,:;r;:,i::',r,^;ztr;.Si,.,,,i.,„,
•ten [iriijicrly i„i..,.. ,„, u|„

l»c-ilit«t ,.„i,v„j,,„,,. „3,
I""''" '"•' "I "iiothiT m oidfr 10

nllS'i,
""'•"•king with regard i„ ,i .

' ili<' iirtidc. !tt4 H.

GOVERNMENT SECURITIES

i*i'«PnASEK. ftnH

"( di,.i nut ii-ntler tru.too |„b|,.

r™im.}ed,'.iiu._„.

'•^ I'M id, 1230

GRAIN.
o«rri«j[» of, 1037 ,. j

aR.i.rUITOUa BAILEE,

"t"' " 8"»" leglisnio'e of, 37 „ 73i_„, r.„ .,

di.lmrtioii betWeoin,„le,.,f„„ j
with bmker. 7M '' " '" "" ""'' "-""R '-Blilfully. 75.> ,
««<»t of lh.lt from ». 757-.C1: Tbk.t
d,.,.o,i„„ ^,.„„ .„„ „,i-"- , ^ ^^^^ ^ ^ ^^^_^ _

c«»i of, 8«l »,

"teS"'""'' '""'' " " ^"«»8« l-UBh. to

SrS"™"^ " "• °' •"«"". »"
«e BailiiU(t

GRATUITOUS DUTY

GRATUITOUS LOASf.
oouiderwl, 770-775
goodn lotned Iviiiaiu the iiroiicrlv „( ih„ i .

oofutituenu of 771
l'"'l'<'"y of Iho louder, 770

of eh.tt.1, eBoct on nght. of „m,or by, 700 , •
GRATUITOUS UNBERTAKIAU

GRS;Sir;;;r" "''"''"*" '''-"•"•-"•'-•--
wlut IB coDHidered, 30-43, 750
carries the conHequcncea of dolus is
•mounting to etideneo of fraud 3oi,„ I,-.

m ease of a gratuiton, bailee, 757°f gueal St an inn, 803
carrier Dot eicuaed for, 8"fi

guIi^Te ""' '^"'°"' '''*-«• ^<™-
"VJI**"-

""*" - -"•>' " -'-...r li^ormatio. .o, .„,
2y
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OUARANTV.
roBHwrt'iHJluwkiil)' itaotaiwK*'*i'>^>*^'uriiy. IXbUii.— *tt NkoutIaBLB

iNITVi'MUlT, NmoTIAU.! pAfUl Uld HVBKTV
l{iv»n by bitl btolun to Iwnhvr •tiulvsUnt li» liulurwnirnl, I3I>2 ii. U

Ul'AKDUN.
b»a DO riRht i4 utW*n In rtB|M>i t ol lb« wroii|(ul killiun vi hii IdImi nvid.
exrapt » npmentUig bU mUU, IN <•—«• CMlLO

UirARDUNM or THE PUOR
pwulmrity of Ibvir poaiiioa lonxilrrrtl with refvrcnrr to lb* LocmI
UovMnmtnt Boud, t4l

duty of, In ptovidint *ttMid«nla in inHrnftry, 24>
liftlnUty of, fof nrglwt, 244

OUEST.
wbow, MO H., 853 It., Ml m.

daty,0D, M9 •4

«fl«ot of (rkud of, MS n.

not nagligenee per n not to lock door, M4 pi.— «rr iNBKIirBB
dapotU ol Tkliublea witb innkmper, 007 n.

rignu Id hit r*OB, b47 %.

OUN.
*ccid«nt oAiUfld by eiploiion of, linbility o( rttilw*y oompBoy for, 073 n,

— iff ACCIOBNT HM D*iiOHU>t;a WuroMs

UUNPOWDER.
toring, 4fll

rMtrictintw on the turlagf of, flS7 ». A
ate ExFLOBiVB

HABSAS COItPVS.
illegal InTMina of liberty rcdrroavd b)', : 117"

HARBOUH,
M to Ituboor Uwh, flM N.

tidi), pxecutire goTBrnmenl of New ZenUnd hplil liable for not rpmoving
u^lruotioni in, 840

HARBUL'R AUTHORITY,
righu aod duties of with reapect lo derelirt veisela within*] uriidiction,

lOttl ». S

HARBOUR MAHTKR
duty of, l»i:i

•uthority of, h44 n. 1

direcrtioui of, t-Aiuing (.'oihwion. imft

duty of. Bf !> I<)(hlii nnd dnngrroiiH obt^truption . lOft!) n.

HARBOUR TKliSTEEK.
cBonut urave in kid to diM-hBrgp thcut vt Ihiir duty the work of pilotB

done for another objsct, 840 m.

appointed pilotKgo authorily, 1043 n.

ill providinp, M3
HARNE88.

duty ci( ooiirh proprietoi

HARTER ACT. 1026 ». 3

HASTE,
iniuwtioD to, not negligence, 671)

HATCHWAY,
open, liability for, 843
duty tu protect, at night, in port, 844

HEAT,
ignorance of the latent efiect of, in atoriog caaki of oil with wool and rB|B

doea not charge common carrier, 884 n.

HEDGE.
between two ditches, ownerahip of. 003

—

te Fbmoi
right to cut from neighbour's land, 603 n.

HEEDLESSNESd.
diatinotiffi brtwa B, Bttd aegligenoe,
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HIUHWAY.

by iaformation, S33

;f
"' ":°""'

'

"'^«^-
" •""" - '"- ^. ...... ..„ ,..u.,

J..t.ll«IO„l„t,^„,|i„t;|,
,

l>;ghw.y .utliotiiy. ajj V,„
"•"y"' l>'r(c,riuin|, >n,„i,,r,i.l iluli™ .,„J~r U„,„, .„, .„. ,„.„„,,,, ,^ ,^,^^^^^ ^___^^^

•utMidenue in, 34i
' '

projwtiom oTMhwiflimt 342

l'!;^?.''.°«.-"'"ill".ot(.„,.34...

right „( frS.L^fjSL""?."'"'"''

° W5! "aV,"' r"'"-'"'
""' • "»'• '» «» «n. Torn .„, .pot .„ ,l.„ „„

noieuooable lutr ol. Mo

cotormonier.. 3M '
*""•'•

K*!/?. "* °"°'" "' "» "'I Of. 387
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HIGHWAY—coAlinikd,
with flscavation adjoining, 3SS
dedictited ttubiect to obttruction, 3AH
law ftd to the Umited dedicatiou of, 351} n.

duty of public to repair, 35U
United S'.dtf>3 rule as agaimtt highway authorities aame as in EngUnd

againft adjotnins owners, 359 n. 3

ruinous building adjoining, 3lM

—

set Prupebty (OccurATiDN or)
flags covering cellar under, repairable by the parish, 360
passing under a bridge of varying and deceptive height, 360 n. 1

right to load and unload merchandise actoaa a footpath, 361 n
king has nothing but the passage for himself and people, the freehold of,

in owner of the soil, 362
police prosecution for ohatructing, within the metropolitan area, 350 n, 1

property abutting on, 364

—

ate novTwtx (OcouFaTion or)
what are proper uses of, 364
trespMies on, 36fi tk

to be used only in the ordinary way, 366
ezoesaive weigot on, 366

—

ttt LocoHonvs Enoibi
traction engines on, 368
intersected Dy canal, 374

—

»et Cakal
openins trenches in, to lay down pipes, 387
right of ^ublie to, cannot be alienated by local authorities, 389
UM of soil beneath, by some one not owner and without owner's tonsent

but with the consent of the highway authority not legal, 390— «e Otn
CoxrANY

owner of soil of, may carry water pipes under, 390
private lamp overhanging, 419 '^

work done on, employer cannot shift responsibility for, 422
lands adjacent to, 428
test of duty to protect dangerous place adjoining, 428
excavation near, test of duty 428, 420
dooa not limit user of property by aide of, 431
dedicated subject to ooBtruction, 433
dedicated subject to right of occupiers of adjoining property to deposit

goode, 434 n.

locomotive engine blowing o0 steam near to, 435
u&e of locomotive engine on, distinguished from railway engine on com-

pany's premireB, 438
law U8 to locomotive on, 438
persons using, do so subject to inevitable risks, A1i—*fe JmevitaBLK
Accident and Ihkvitablk Risk

cattle driven along taking mouthl'ixl of corn, 607— a« Cattle
graiing cattle on, unlawful, 507
coupled greyhounds colliding with passengers on, no need to show nitntia,

to maintain an action in respect of injury thus caused, 636 n.
driving bull along, 627 *, 639
horso laahing out on, 637
law of the road, 640—«e Gollisiohs om Lakd
traffic on, 640
happening of accident on, not evidence of negligence, 644— «» AcciDUlT
duty of drivers to foot passengers, 644
duty of foot pasBongcrs on, 544
traveller on foot or on horseback to give way to a heavy load, 647
tramcars, 647
rigbU at street crossings, 549
rights of foot passengers on, 649
breaking open streets I'or the purpose of laying gas pipes, 605
person injured on, may recover irrespective of tho capacity in which he is

there. 966
repair to, after accident thereon evidence to show acceptance of, 977 ». 3
where accident on, on%a on plaintiff to show absence of ski)) and care,
1088

HIRE.
contract of, at common law, incidents of, 690
defined, 787
obligation on the hirer, 788
lien for work done while in posst^saion of bailee, 789
letting of defective things, 790
duty of person who lets out carnages, 793
whose duty to repair in, 791
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inliiry to bailment. 785

,™ffia'rC;T 7?»"•'"'-^ o< "...er of i„„, ..s ,

f.SrT!.;:;S;"8'oJ"' ""' »»' —"-"y ™-...»n. o,. it ««,duty of bailor o( labour or lervi™, HOT,

o« .boo, M «,„!»., /u^y of thil it 8(i""'
"" >"" *"»"»• »07

ol^__S.°;:;.rooT,rei:^%^r-«:ieri'-.';-j^^^^

o.fs;.r/trsr.^TF--^^
„°L°.°"°^^' '."'? ' '" b'ilM 812

rsS^^"^ "• "••' "'"« l-i'-l i. rea,o„ab,y „,, „„

'"umf^L^H''™''^^ AGREEMENT.

HOABDINO,
•Jen may b« erected, 349 n.wh«t oooatitates, a*9 ».
erected cloee to tram line. 349 .erection of, under what conditiOM 4n

a medical man, use ^
HOASB,

eiereulng, in pnblio place lin '

when a kicker, 117

He Aawn ' ^ "'" 'y ''• •>•"« gored bjr a bull «3(|_

iSl' i;
"**«»• of » kicking. 539

"to';Ji^^rr.?.,^T "-""•""" »'• "™«'' "» -- We genera,
P«» at which, driren. 544

feSt^^^nr""^-"'-''"'
-x?;i;rknTJ-;rirl'ra°t''iitt°"""'- -«"• ^«

'^o'^„^;,fe'°«
-p'^ ^y ''^™""-irrEr;r:'-^,^„. „knowa to b« TioiooB, 690 n

h|iiM^moiiiit of care of. 768 n. 3

K.^.tj£irt"orK',«.^-r-.'"

^;J^ffifi^i:°js:';S;£;,
tt^epaa. of in&nt in ininrini! hirid 7qk .*»Syf horj, hired, Xo?f,bl.??i»™ ;-«' I""'

™»i«g .way while being hameaaed „ nnhame^d. 815 ,.
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HORSE—«oiift'n«Md.

ignorantly letting nniiuitAblfl, flifl

left At hotel where the owner never oame, 8^)2 n., HM n.

put to grans by innkeeper and itolen, M7 n. 2

taken out of inn and immoderately ridden and whipped, S57 ». 4
found injured without neglisence on part of the common carrier, SB3

receired at station where no consignee ia ready to receive him, 912

injury to, thronsh a defnrt in home box, 923
condition not to be liable for injury to, through groai n^ligenoe of

carrier, 924
injared by restiveness induced by negligence of carrier, 930
negligenoB ia not providing a truck reasonably fit for the eonveyance of,

frightened, liability for damage done by, 942

HOSPITAL,
governors of, liability to inmates for medical man's negligence, 1160

—

att

OuaBDUMfl oT TBI PooR and Ikiirmary

HOTEL,
guMt in lerTioe room, a tretposter, 446 ti.7

visitor to, 449
?;uB3t and visitor distingoiahed, 450
all of ceiling in room in, 430

—

tee GcisT and Ihhkhtir

HOUSE,
let in dangerous st»t« does not rendttr landlrad liaUe to tenant'a ooatomers,

369 ti. 2
let, burned down, effect on the tenancy, 414 n. 4

see Landlobd and Txitant and Propibtt (OooiiPAiToir or)

HOUSE AGENT,
not conforming to instmctionii, 1145
letting house without making reasonable inquiries as to tenant, lUfi

HUMAN LIPE,
setting instruments dangerous to, on land, not lawful, 426, S28 n. 4
care for. in law, 080 n. 2

HUMANITY.
Bast, J.'s, views as to the position of, in the law of England, 426 n. 2

IwawwoTiTi HviuinTT

HUNTING,
under what conditions lawful, S21
distinction between hunting foxes for sport and by farmers for the pro-

tecting of their fiocks, 021 n. 3
action against a huntsman for mischief done by the concourse of people

with him, 622
is it canonically lawful for a bishop to hunt T 622 n.

HUSBAND AND WIFE,
righta of, in actions of nuiigeDoe, 160
wife passenger in hnsbond'a vehicle, 178
ri^ta of wife against husband, 178 n.

husband suing for loss of service of wife and dying during pendency of

the action. 202
innkeeper's Imn attaches to all luggage brought to an hotel by either

husband or wife, 868
surgical operation on wife without connent of husband, 1161 n.

consent of wife submitting to operation presnmed, 1161

HYPOTHECATION,
distinguished from pledge, 778

—

me Pa.ws

ICE,
on road, 91

on platform of railway statimi, 127 n., !>77

IDENTIFICATION,
the doctrine of, considered, 176-178

ILLEGAL ACT.
distinguished from void act. IIM
no need of evidence of n^ligence to render results flowing from, actionable,

1165

IMPLIED CONDITION,
ni quality or fltne«9, M n. 4
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IMPROPER NAVIGATION,

meraingof. 106S^
""

INADVERTENCE,
deflnltion of, S

INCOME TAX,

INCOMPETENCE
of servftnti, 64U
what ooiutitiites, 047, fl4»
when grona and patent, 648
"mvant an habitual dnmkard. o.'>0 a >

'" "I»" emplnyed in bn«ine»a. (Bo
'

«« Martbr and .Srrvant

INCOMPETENT USER OF MAOHINFRS-
master not liable for, e"!-!,'^ M»„Si;

INDEMNITY,
principle of, 196 n. 2, 498, H23

INDICTMENT,
for general damaije o,iu«ed l„ the public 290

h,\^lT '"!'?""'« (or raiafcanoe, 32./;
" "

Oyee»l«ie«,(,„,o(trmtee, 1241 1044 144S
for nonrepair of a highway, 3.14

mZZrS"' °' ' ''ie'""y- when prcfcrrcl, 33.1Uiegalily of agreement to compromliie, 389 ».

INEVITABLE ACCIDENT
principle on which the ca,;es on, may be exnlaln«l «,-,the name on land as by sea, 546 »

«»P'«'»«<1. *7o

case of, 560
theory of, considered, 561, 564
fire, in ciril law, 860
does not excuse carrier, 879
in towage, 1046

°pUiSVoXi'on'"„n"rte°r"t'oi';
*""'"• ''"« »' ««<• "^

T"."!.^'''*'' "" defendant of. 1092
plaioti0 to begin, 1092
«« AodDnrT

INKVITABLE RISK,
ambiguity in use of term, 567 n. 6

INEXPERIENCED PERSON.S
brought into contact with dangerous machinery, 061

INFANCY,

°T™ *" ''°""""
* "°"'""-' '"'" • "'" '•" '". purpose of ayoiding plea

INFANT,
under seyen, responsibility of, 45 n 3
'." ^^" ** '^"' accident to, 73
disability of, to contract. 725
contract for the benefit of. TTt
on railway without ticket. 960
held liable in Admiralty. 1037 n.
trustee of bow far entitled lo indemnilv. 1245

INFECTIOUS DISEASE,
at an inn. 858

INFINITESIMAL NEOLIQENCE
term how used, 24, 32
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Hospital

"^S'ir.Yp^iJo. hi,-a..y. »35-... H.OK..V

INJOHV,
"S.Udl.y-»ronjt...tment,101

-
fsT-.™',«.,.. and B»n.««NT

^'"^KlfSinity o.,o» U.«y .o Hi. ...e... 47 «.

deflnition of, 849

d«fliiitionofinn,»41f

history of the lav. » to, 850 «.

M„p,^l.ble to lodne .tfogers, 851

SSS^--"—-~ ^•-"
.irrr.ra,rrto d„te.. t,. .-.. »»—

„r,rto' wrd.r„, i„d..,.rmioi,« w,». the .t..u.o, ^..t ,. CO.-

E?s^,;|rssn^r^-=;r """-;;.

"o.^. left in the
l°'''Vihi"ri"oo.' l.'0'W.d lor a «.»•<•

""

infant innkeeper, 8.->8. »-. « «-,«

1„.. of good, l-y .ee,dcMalfi'e. «^ ;„,„„ ^^^^^,,^ ,„,

-5^^-i" ir3t^'i^;:X -"^"vant o. .o,„panion of

not liable for Ijoodi »l"lin in

the guest, 801 «.

inHanit'y of, 891 ™- , . aog—w*- Theft

-li:rb?j«tJtrzX-8.4
rSnl«Orcnt..ti„g.oggage.„a„ypa.,..l.r.e.,,nto,,

64-.

LUOQAO.
, „„„i„„. lo,. „„.t be a .ery.nt of the,

nejligent penon whose aeiaiut
^^

- ,,"'
nf ,ith o.tler d08. not »»eot liability ot, »0,'>

priTnle •'"ngera)nt«ith o.tler

innkeepers Act, 186S: 866
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I Act, 1S91. wh~n not an olBoot o( the looal

n^ iiKiKmont lOHH n.

gUMt'a righU in hU room. 867 »

"*§',?,'' '°° ""''' '"' "'""" •'" """ '« "".ir =»rpiM-, 1021

INNOCENT HOLDER.
o( fotged instnimgnt liability o(. 1304—w F^Tn...., u

INSANITr,
M a defence in oontraot, 48 n. 3
test of, in law, 47 «. 4

"S.S.''^*™"''"'
"' """''"' " ""-''•• ii«'>'"'y i" '..P-. of. .0..

of innkoeper, 861 n.

INSOLVENOy,

°;^«5 ^^rj^^=:!i'o?i2srri'S';';:—^'^ »' •

msPEOTOR.
uadep D:md»*3j of AninuN

aathority. 327

rNSPECTION,
duty on the muter to prorido for, of nwohinsrv. O^S

01 ratlway company in. of car-i, 947
ot bankera hooka, 1273

IN3TANTANEOC3 ACTION,
not always neneseary in CTprci-

INSTINCTIVE HUMANITY,
alleged principle concerning, notioed, I.-.7

INSnBANOE.
protim, eaiua in. 82 a. r,—,et Oadsb and Proiimitb Cause

s.jci'-ofSxr'i'sf
,%"""""

"'
'"-''""• -»"«'">^ '^ -^^

eHjo^of an exieting in.nr.ncc in the caec of pen.onal i„j„y t„ ,he a-wed,
life insurance not an indemnity. 106

r»,'„°„°k'?l' i ^'^"^ '>">"» l-c calcnlalcl i„ an iCampbell 8 Act. where there is li(7

S.,w S*''"*''
"''•^'"t- «"<l >> lifedi.tingnishcd. 197»S.m« Hre coyera lo,™ occa.ioncl by the fault or negligence of thea..n.«l.

•abrogation in. 498
under an employera' liability poli.y does not

,

lAw, 688 B. 8
bailee when an inaurcr. 73y

flt.j,.ht,on who ,« to ms„t. i« .videnre .{ who i« ,n llear riJk of C. M7
no inBurable interest till proportv hat. pn«««l, 807wnea tiuitor h ol)liKation to insure arifws fi22

7SeT„f\ri;l;tr,™;"'
°'

"

^ °' """""™ *"-' '" '» "•
fire, IB a contract of indemnitj, 823 n ^gee Firewtut ig an " interest," in Roods insured. 823 n , 824 n

""ter^gTnZM^'S'f '" ""'"•" '" ""' "»»•"" 'or da«..ge

obligation on a reiasarer. 824
" double inaurance," 824 n.
the position of an insurance broker 824

'S? of t^^^\i:^:^V" • '-''^ " ""^"' i"."'.ncc.824 ..

'lion under Lord

Irtim made at coiumoo
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INSURANCE—AMiJiiiiMif.

lip aot A legs) ooQtriuit, 82a
duty of Innred, 830
•xoeptlon of titka doai not diwharga from the lUbilitjr of common carrier,

845 ».

bv oommon oarrier, 878
what oonititutea total lou, 886 n.

carrier'H rightn nnder a floatini; policy of, 014
aooda bould be inaured if an usage to do lo, 917
l>7 oommon carrier againit loRa ariiing from the n»liitn)ce of hia own

aerrnnta, 1020 n. 1

time policy whether warranty of leawortbineaH is implied in, 1030 «.—aee
SlAWORTHDtBSa

underwritera at liberty in cane of n voyage policy to litiftate question of
eeaworthinesB, 1030 «. 3

where defect of aeaworthinesa ariaing after commencement of nak ia per-
mitted to continue from bad faith or want of prudence on the nart of
the inaured, 1030 tt. 3

winat all risks—penis, 1062 n. 3
effect of payment of a total marine toss by the inatirer, 1060
claim of underwriter* to rnnk with the owners of cargo destroyed in the

distribution of the fund lodged in Court by the owner on account of
the ship which did the damage. 100^

—

ate CoLLmOHS oh Watib and
Ship

loaa by fire occasioned by the negligence of mauler of ship or his crew dors
not diacharge insurora, 1066

of perishable gooda. 1067
the distmotion between marine and other liability is. that there only the
emuaproxima can be regarded, 1067

law of abandonment, 1068 n.—«m ABAlfDONHERT
fdiatinction between the interpietation of the exceptions in a policy of

insurance and in a bill of lading, 1068
forfeiture through smuggling rcBuUing from shipowner's neBlieence, effect
on policy of. 1070 n.

on abandonment master beoomcs agent of insurer, 1068 n.
neglect of trustee to insure, 1240

IXSURANCE BROKER.
hia poaittoo, 824
his duty, 820
Me Brokbb

INTENT.
does not determine liability apart from ccmduct. 16
immaterial and not triable, 80 n.

an inference in law not a matter of direct proof, &70
Hume's view. 670 i».

INTERPLEADER.
when granted, 271
where irarehouaeraan may interplead, 830

INTERPRETATION.
where definition says words "shall include" a certain thing. rule of, 1087, ».

INVAUD.
where may require greater than ordinary care from railway company,
970 n.

—

we iHiTRiaTT

INVESTMENT,
trustees' duty in, 1235
not in terms authorised by the powers of the trust, 1241
making, 1266
etHui que tnut, instigating. 1242 ti.

under control of Court, 1257
acquiescence in improper, by eeatui que trust, 1242
proving insufficient, 1243
insufficient, rights of cestui que trust against property purchased when,

INVITATION.
when qualified does not raise liability, 160
to premisos held out by beU and Imocker. 445
what will ordinarily be construed aa biisinesH jnntifyine entry on premiaes,



INDEX
1441

INVOLDNTARY ACT,
no CHUM of iwtioij, 68 «. 3

I-WOLUNTARY BAILEE,
pooltlon ot,' 3

'To™?,?™ ""'" '^°""" ''°'' «»»

IJZrjl'i "S"" "'"' """'" "' <»»

definocl, 1022

"iX'^oK. "' "'" '""" '""'-" ™"-r»rt o, ,„„„,,„„ „„ „„„,^
dpck cargo, 1023
mow be Without ne«lig,„cc. 1024

';«'"i.';''»»7'<™nlribatio„, 102;-,
•" Ommi. Av.B4o« nnd Sai.vaoi!

JETTY.

jew™.
°°' "' '"""'•'""''• "•'"" »' '"• "P-'-o-ion invoU,. ;„. ,,i

pawnod, wenrinff, 786
loft with wiiil,r .1 ,„ hotel, 864

JOB COACBMAN,
liahilitf of hirer for. 600

JOB MASTER,
liability of, 001,007
«« LiTMT 3lABL> KHPIR

JOINT ACTION.

'"4nS'StE;'SS.s:r.;!;\s,!r;'™"' ^"i'-y-'-^hix^
JOINT CONTRACT.

of p.rtn.r, 1211 ,._,„ Pa„,.mhip
JOINT LIABILITY

for failure to perform Hot,-, 285 „._J„„t To.t F.„ob,
JOINT NEOUGENCE,

conaidered, 76. 77
both persona liable. 169
in driving. S46
«« Jonrr Tobt Psasom

JOINT STOCK COMPANY,
puriwse of. dearribed. 121.3
dirootota of. not anawerable for innocent mi.l.ke loiochairman, peaponiibilily of "2-^)

"""'•«<. 1219

K3" 2°felT
" '""•'"' " '"""" "' "-y •'i-l. "me. ,„ their

£'S,'K°h'"'!''''
>? •'i'^on, of, elleet of, 1223

doty of thoae dealing with, 1224
liability of liqnidiUor of. 1225
position of secretary. 1227
position of oiecutof. on tjic register of, 122(1 n

ar'°;4aCp°p:^'.LV7^\V'°''"''""''''"'"^

legj-lati™ for prc.eryiog „.,.h..er. „, stoek fromVs.e. by forged transfer

"'S' '^ "*'"" • ""'" ''''" "-y '" '"topped from disputing
entMed to time ,„ consider the document, brought to them for ,egi.,rati„„

(I
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JOINT STOCK COMPANY—eo«liii»frf.

dotv to heap roKiiter, 1364
negtipiifie in giving certifloate, I3M, 1306
«M DniKCTOBS And Estoffsl

JOIN!' TORT FEASORS.
right* and liabilitiM of, notci), 173 ii. 4

fsKch llablo for whole dnmAer, 730
Iaw of llmitntion of, contribution amonft. referrfd to, 739 n
driTinii; nitrriuge, ROl

—

tfe CoLUstoiis on Land
not nro«giiiry nil whoiild br joinH, Ml n.

pilot and rrow of ship. 1044
ill caae of Admiralty action, lOfiS

in ft oolllHion, IWM n.—Me CoMJBiniia OM Watek and Wboho-Doim

.TOTTBNEYHAN.
who in, 724

JUDGE,
reapective fnnoticma of Judge and Jury, 12-16

Sawer of. to nonnuit, 15
uty of, in dirortin([ jury as to onus of proof. US

fimctioDfl of, discriminated from thote of jury, 131

to aay whether neKliftcnne can bv Ipftitimately infrrrrd ftum any giTvn
atate of facts, 133

duty of.ia eases where there ia evidenoe of De({)igflooe, confined to pointiog
out to joi7 the rules to fiiiide thent in their findings, 136

to say whether there ii eTidenee to go to the Jury on any issue, 189
malice of, 231, 237
Immunity of, for judicial acts, 333. 233
ought not to be drawn into question, 2SS
Court of Assize suporior court with power to commit, S3? n. 3
distinction between Judge of Superior Coort and judge of Inferior Court

as to immunity from procens, 235
risitor of an eleemoaynary corporation has judicial powers, 234 n. 6
action by advocate against the Lord President of the Court of Session, 236
r«. 1

County Court, acting without juriadictiiw, liable to action, 236
of court of record not answerable for an erroneous judgment, 237
answerable for act done where he has no jurisdiction, 237
may by precept direct sheriff to summon Jurors, 261
right of the Cnief Justice to appoint offlcers in his Court, 279
not answerable for errors of juagmcnl, 237
direction to jury by. in case of solicitor's negligence. 1 181

Mt! Emmoi. JiTBT, and Oirui

JUDGMENT,
when operating as a change of remedy. 174 n.

effeat of. on oollateral remedy, 174 it.

security for original cause of action, 174 n.

without iatisfactioo, effect of, 174 ».

when evidence gainst third person, 175 n.

distinction between void and erroneous. 262

JURY,
foDctiona of. and ririit to decide questions of law, 12-16
how Court la to deal with findings of, 1 16

functions of, discriminated Irom those of judge, 131

must aay whether nej^Iigence ottgHt to be inferred from fact* rabmitted to
them. 133

iadependent knowledge of members of the jury, 136 ». 1

verdict of, when sot aside, 136 n. 3
where conflict of evidence cose cannot be token from, 136
where case may be removed from, 138, 143 n. 2
no cose for. where both the evidence and conclusions from it are admitted,

138
may not at common law apportion negligence between the plaintiff and the
defeodant. 161

isaue for, in deciding reasonable expectation of pecuniary benefit, 187
immunity of grand jurors, 233
no proaeoution for conspiracy lies against grand jurors, 232
cannot lawfully be punished by fine, imprisonment or otherwise for finding

ajiainst the evidence or anainst the directicm of the judge, 234
Terdict of, might be set aside by attaint. 334 n. 1
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inaotiQiM of, fleniidand SM ». i

luu, Ml «. 1

^}iS^I?"--'-'-":.'.
»."•"'*' •'*""" ""'-''

'";^Su"L'';i^:3°j;sif
'.-/i

°'"*""' ""^y» «»..., ,,„,.,

— iTOutci, Jui»ria7C '"""lor
. D.,ligM,ce, lijl

JDSnOES OF THE PBACE

Utatory oiBowt, 337 a
|»fUotoldaliMb,.2S7n
UatU7 ud powen of, owuidtred, 237 .

wh«t ue mmiatiml uu ol, 23« n 1

^ ^
ng uut, IM „(„.„,, ,„ n, .„ e..ni„.,io„ under . „.,„„ jjg

•otm* Without juiiriiciion.lo,
"""" "'• P'o'fKd. 23a ,. 3

P-ent (unction, of, .t Uhw.™ ^..^?.^f'"'™n^..V :" ' f " P"Mn<nicnl ol hicl,..,,

«.q»i» u.to n«i«n™ from'brokVn te?i^:;^KINO,
rigbta of, COMiderad, 210
contract! bjr, 258, 218
not to bo lucd for • wrong, 217 .

•"w. 218 * ""^ ** '"***• though ejcutioD again.! may not
torti suthorited by, 219 "22—*« Tobt

•k»roy tow 1„ reX'ntS T'iSs
"'"" "' " """«•• 22a

r"»„';;?o'd°o'r—i^^^United Stales beinir offi.f« «f 71 ' "

"P^- 2k" ?*"" "'^°"-«° •-' -l>i«« cl..b in execution .g.in..

'°«?cr''3^'Srw^'« P-« "• '»«<•"" "«- i.«nd..ion of

KN^Wlirr"""""""' """""""»'"
of defect ia machinery, M
^ i-irpciiBU,e. yi iniiwluevouj boya, ©7
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KNUWUiUiK-wrfiiiad:

NDKX.

of iKMiduioti u( imniiMk diarutitUa injured iieitiLo to tciovcr in ihdmi of
iujury nmived tbervtruoi, 121 m.

•>f oae pttraon huw it iillctta uuuthcr joiuil / injured, IttO
wlwni WMit uf kuowlrdgti in imtty Lhnt^wUt nnfuitHtv* nuticc, 410
•1 <laD([cr hum it alficta Iiabilitj, 443
rvuli Ilea of, aVtt, 530
u( rk'iuiu di*fH>itit ion oi aniuuli-, 627
or teitntta, uiuquiljr o( tfae nted of, to ii-udrr omatt liablr in ua^ of •uiBit)
doing injurjr, ASH

ol vi< loiM pmiwnaitj m«y Im uitbrr dintlij (LAtuunicaltd cr iLLUttd, C80
of dofi Itetiit to worry abovi* no evidtnuv of owncr'a knowledge of m dia-

poaitiuD to ftttkck men, &32
of dangvra by MrTMit, (117 *. tt

wbftt ii aufBcicat Kfariuent of Kuit of, 022 ft. 11

«

traduQcy lo ))rk-»uiuu want of, ti2A

Slea of, I. .1 u con lu«iive ticfence in iUrlf, 626, 837, 835, 844
uty of m<iiit«r, Mhere he bua grtntcr msuu of, thftu acrTMit, ASS

of danger and coatiuuuocu at work aubMoucDt to, not nKMauiJv tu Mctc-
tutcv of riak, tHl

* -

under £m|do7«ra' tiubility Act, lt)80: 7U1
want of knowledge ui ddcct of ahip no exciue to ahipowner, 102y
neceaury to ni«k« l«Lbea, 1282—«i( LacBM
of nuMpplicetion of fundi ptMtuned wbfre dejlmg i» iu«;Dn>iatenl with dutT

of truitM, 1372 '

of defect in bill of exchange, 12lfU

—

ttt DmcT
what ue mesne of knowledge, 1200
what, amounts to notice, 1389

—

m« Nonci

KNOWN DANGER,
effect of workina in preaence of, 4&&~ste DAKotaoiis KlirLoyMMMT ard
Daaobmoui HACUuiuy

LACHEti.
doctrine of, in vaee ol a triutee, 1201
doPB not diacliarge aurety, 1283
diffBreure m to, between bill tirculitliug und bill locktd up, 12U3
propoiwi to i>tty bill of ext;buut(« by iiutuimeuts made in luuurance of

indorsoo a lucliea, 12W—«« Btu. or Kxuuamoc
not imputable to tbc goverameut in ita aovereign character, 1307 4—mc
KlMQ

where gOTernment in the domaia of commerce, aubmite iltrif lo liwa
governing iudiTiduals, 1307 ». 4 "

mere aubmiaeitMi to an injury for any liuii' Kbort of the pericd limited for
the enforcement uf the right of action it not, ll!t4

what Dcceawiry to poeti>one a prior incumbrancer, 1371 n. C—«e Uoftiaaas

LADING (BILL UF),
delivery without production of, 002 n, 2—tee Bnx or Lapihq

LAMK PEHfiiUN,
apecial duty to, 5 h. 5
duty to, when nut known to be lame, 17~Ke Ikfibmitt

LAMP,
overhanging pluio where the public have rights must be kepi in sood

condition, 410 *

breaking or damaging street, 804 ti.

LAN1>,
natural use of, what, 408
building on another's, 731 N. 7

LANDLORD AND TENANT,
sheriff liable to landlord under 8 Anne c. 14 for a year'a rent, 275
letting house m dangerous state, 360 ft. 2—ace DABonoca Place and
Dakgebous Psmuis and PsorxaTX (Occupatiok of)

obligation of landlord where burden of repair cast on tenant, 360 k. 2
responsibility for nuisance on land, 406

—

»te NuisancIj.
dutv of landlord where particular care required, 406
landlord not responsible for tenant's nuisance, 406
land let with nuisance on it, 400
no duty to determine tenancy where nuisance on land, 400
landlord liable for natural and neceiaaiy consequences of the demise 418
when notice of breach of dut> requirad, 410

*
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'•*J'°'-°«''
-»>" TENANT-««,..^

wlioiijr ii,„^utr. 410
—•••*

looring dvfntivc, 410

v™,']'r,'
'" "'"'' ""P"l<»ni"l l...l.,l,lv 411,

i!:^K=;-r^;»"" """ '"

[•ttin, hou.c in d.n8,.,„u. ,,„,. t„

"1. 414

hoiut bumiHl down, 414 n 4_,„ f...

option .8»m.t landlord (or d.f«tiTe.t«u,41i«.3__,

' l« fltn... under Hou.idg ot .bc Working Ha Aft. isiio

tenant bin

cuai
condition .

4 la

bow tbe rtUtion i*. inodifl.il hv .k.
». oom„„„ U, 1..-.. „«LlVf„Vi".".X,T;H 'f,""" '"'"«"• ""

». 4—M, Fi«i " °" """'• ""IdMilal 01 M|jli,fnt 481

c.u»l by niafJl, „„t .cl of G<rf. ,7b , ,

WUNDRK8S,
ILbilily („ li„e„ |„„ ty o.r,i„, toa ,. 4WW AGENT,
n«gli^nceof, 1170

LAWrVL ACT.
deSiiid, SM ».

•mbipltj In tb« un o( ihc t,m MeI. •b.olut, ,^ obli8.t„,r dnirjSr

'°'SS"&.';?,"' °' "• «"•"• »«'k»"- ^> the ....„, „„j„. ,1,

LEASE.

LEGAL FBOCESS

°« fciTw'L''""'
'~"°'' *° """» " "••"-". diligence, 1040 «.

LENDER AND BORROWER^J^o, .0.01.0, in ..,«„ ;.,.,,,, ,„, ,„^„„_„, ,„^^_^^,

(.U.P. to dl™. .ken j„tj, TotaWily ,^.rtiA». 769 ^ 1

^ iin
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•MMOl, 141
inUj La opvoioi gkU* ol, 141

LMX WCl CVHTMAVrVH,
roMidvml to tw towilnr ul thii) m •

I4M7 i».

• of tDoiract foi aiarmcn' ••!••

UABILITY,
fltpMHltiit utt brcMh of iluly, 63
MiaiBg Inun UMf of ptopirtj, IHI

ia tha uMt of intMVtolBg ouMa, Utf

«risi&( from an oanMioc tu wt, 1114 n. 3—m< Iivty

UU1U*IC£,
to obatruct hifhway unlawful, JM
to do 4 tbiDg which U dooe iwgli|tDtly, 3U •
Ikiracs uid BOD-uitcrf*nBce dUtinguialMd, 3M
to OM • w*j. wbM ImplM, dut; to kacp mnj fir* from obalMlaa, 4ftl m I

UCKNH££,
rlghu of, 44J R.

BUtt UM thing* M thty aiiai At lia» ul )u^ul«, 443, 444
ia puk, 447
who it ft lioMWM. 4&2

.

" lioM*M " diatittguiahcd from it
" mwe licfoaM," 4&S n. e

LUN, ^

d«lia«d and conaideml, 77H
wb*r« l»bour uid thill htvc coafrrrrd imrtaacd vtlue od thing, til
in England only eiiita in thr taac of » bftlltf, Hll
tigiatcr uou«, Hl4
llTsry atable keeper, none, KU
rtghta of trainer of rtct hone, 814 n.

Innkteptr't diligence where he hta, WHi,
wbnt, Ml iaakMiier ia ealiik'tl tu, WW
of owatr of govla Hucrilict-a ty juttieou, lU3d
OB CMgo whtre chargea weru incurrwl without wulhoriiy of owner, 1033

mtttcr baa u, uu gouda and the freight to the eilent of hia rng«g'B"Oti

BO lien for ordinary (uwagr acrvire, KMU «. &
for freight, law ua tu, •unaolidttetl, Vf,b n. 3
uf ruoaler u( ahij) un luggage uf iMuaenger fur Maaaiie niouf-T, 1077
law ul iBUitinifl. IU06 n.

- •
maatvr't, hta bo priwity over aeBmrBa, lOtW it.

•MineB't. for wtget aM-ured by Merchant 8hipi>ing Att, INM; lOM «.
of aolicitoc. UUS %. 3, 1190 ». (t

of banksr. 1810
for unpnid punhaae money. 137S—ace Vuidub amu FvatWAssa

Lirr.
voaea rollwtod of accidenta relating tu, 440 m. 7

UUHT£RMAN.
a common carrier, 840

UOUTNXNU.
fin canted by, exception to commun carricr'a liability, 878, 8S0
kwt by, aot of Uod, 1070

U0UT8.
of thipa in colliaion, 1106

LIMITATIONS (STATUTES OF).
dnw not apply to a Petition of Bight, 220 «. 13
where oonununlon plat« bailed, told by bailee, 762 n. 6
doet Bot apidy ia the cate ci a pawn, 780^
in action for negligeoce againat aolicitor, 1186
whan the itatnte begint to run, 1186 n.
nmning againit partner, 1212 n.

where act of directors is a breach of trust, 1221
directon as truttees may plead, 1221
ihort of period of limitation, default in collecting a debt cannot be alleaed

by debtor at negligence, 1247 «. 7
au«»«»

in claim of ctatui que trvM aesic-t hiE trustee ISflO
Truatee Aot, 18S8, tte. 8 t 1360
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run- fnini the titw wLn , l.i i i

"••stlWIV^^^^^l^SVi/-" N...

ugnuATOR.
"tli.iiit iliiFk (omp.iiy. IJJII'Mn, u, Ji,„ih„„'„„,, ijj,

tlVK STCXJK,
<'ll »lial |<riii> ii.ii.lly ,-,trii'.l MJH
:;:»-- -"*^r-- y^Ziiy U,r ^^Zy.r... of. .,

,., ,'''^•^RV STABLE KKEPKH

huiwi hirH from. TlW n
nollfti, H|4

L..!';;:;;'""'"""''-"-""^
»""'"•• i-.h,....

lch":;;*"
"'*•'""" "•"'""•«

-„.„„.„.
•t'ity in Ihr •fm.truction of. 3|il

UKOMOTIVK KNOINE

»«».o(.li„w,„,d,tM, »hm„„,,i.i,„i. MT,. 1

HBSi^:—
-"'•'.- .^^^.^.:...

">"""' l>y '••n-l'r to convey. m\
WIWilNGS.

U)Df;i.VG HOUSE KEEPER
' ° " l-' "'. .»«

nilf of Ji.bl]|ty „f. (Wl . o
•

LOUS,
leriwml to b, „„,, M„,

LOSS.
'"'''«T. «« r»«,.,tL,, ,i^,„, ,^,

o( good, billed. 8411

S?r°ot Sr°"' '"«'"'"• '"'"y ™»'l»nj-. <l,„y. wi,l, „.,„,, ,„, „„„
tOST BILL OR NOTE,

law ». to, con.ideml. I3()l

""nJit.-^J^S"''""' ^™'-- ^«"<— V"„,M.V. d s.,„„.

LUGGAGE.
l"t by l.„lt„,„b driver. 802
l»ndMllo.r»,g,e,v,„t.a<M

o.rri,.d oj eSfo^rcz;," 'cfe^r"^ "*' " '

Vol. 11.

U47

"1. l;(i|..

.1.1.1, 137.1

'l«».e. ISl.l

'.i-..uiiii'n(.
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LUGUAOE—c««'*»""i-

wliU i* {crooaal, W»
utisaengera' , is "' ftrticlen, good

TraSo Act. 1854: 098

reapoaaibility of carrier for, 01)8

teat Applicable as to amount uf, UOH, OOlt

w of proviniz goodn carried iirc nrdiiinry iuicl \w

things" wilhiQ the Railway ittnl Cau^l

ml, on the plaintiS,

liabilitieH in re»[»ect of, wbere the iNi!..*enger eicrtiws lontrol over, during

the time of its con^eyanct*, OttO

pas-tenaer taking luggnge into a railway varriuRf with him, 1001

rule of comiwnys liability stated in Great Western R.iilwuy Comiwiny v.

Bunch, 1002
must be not onlv rnrried but ddiiend, 1004

delivery tihort of ordinary dolivery may in t.omo cn^tc:- be aftepted, UNW

where not ordinary or personal luggage. 100*1

American rule «h to allnwanee of luggage. 1005 w.

no implication of liability of company for, from the iM>rter having ween it

was not personal luggage, 1007

rule of law as to oidinary personal luggage free of charge, settleU, I0>-K'<

Sierxonal, what is notice of, lOOft

lelivery to " baggage matter." lOOlt

what foetH sufficient to rtiirtc the presuini.tioii o( a contnitt af to. trom

knowledge and aetpiieseence, 1000
. , , lA-m

in the poase^Hion of carrier in another character than that of cnmer. Him

test for determining liability of coiniwny for bwt. 1010 «,. 1011

railway comjmny "a liability for. is that of common carrier. lOll

what amounts to delivery of. 1011

left on platform of railway station. 101 1 ». '»

transfer from one station to another, 1012. Ull4

lost "off the line." 1013
,

.

loss or damage of, raises a primd (ant inference of want ot care on tut

carrier, 1014

right to take, does not attach to every train. I01.>

of passenger by water. 1077

LUNATIC, ^ ,,

distinction between criminal act of, and civil trespabs. V>

responsibility of Iiuiatic magistrate, 43 ti.

irresponsibility of lunatic considered. 47

special duty to. l.'ilt

medical care of, 1 106

common law as to. modified by statute, 1107

certifying under the Lunacy Act. resiHinsibility for. 1100

degree of care to bo used in certifying. 1 107—^e Issamtv and Besponsiblf

AOKST

niaster'sdutyastoconditionof.RlS—WfEstPi-nvERS Uabii.ity Act, 1N80

no duty to employ latest improvementf. 014

no absolute duty on the master to supply, in all respects lit. bin

substitution of cheaixT method of using, for the ordinary one. when accident

resultB, dopn not of net'e^sity render master liable. 019

master not bound to insure the absolute safety of. 014

need not be the best. 014

nor the most modem, I»I4

accident hapi>ening. oMiw. 614

obligation ot the master with regard to. where no dirwt iH-rsonal negligcnc*

.

027
gradual wear ot. master mnst take iiifrtviires with regard to, 62H

master not liable for ineomi^etent management of proi^r niaohinery. 031

waiver of right to tit machinery, 050

what is defect in the condition of. 001

dangerous, what is. 601—««' DANTiERufs MArHi\ERV

no duty to guard against latent defwt in. discoverable by no human skill

or core, 945—ace Master ahd SERyAST

MAJORITY OF BOARD.
how far linble. 2S.'» h. 4

MAUCE.
mav be implied from crfix^Nd K(f//)r/(»/i'i. 41

, „ ,.

not'a ground of a.tion aii.iinst officer in the military service of the (rrwn

when manifested in course of a military iuyuiry with reference to th^

subject of the intiiiiry, 224
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MALlVE~nmlinu»l,

in jiidicini officpm. 231—«,k Iriuy

f™ iinre i.nnnljly .Icluyiiu n',,. ,n|li„„ „,

MALPR.A.-„CK ..R JUIA pV
'""" "'"' '"'

ftggravntinj? injury. 101
coniideK-d. lijvi
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work, -l.Vt

—

»re Uamokbuus
MASTRR AND SERVANT—«m/(«u.ii.

position of iwn'iint uiidertHking tliingeroui

Employment
priacifilcH determininjf the master's liability for hit* HervHnt, 571

clpfinitioni of, 571

denth of maKtcr, effect of on contraet, 572

diNnolution of mirtnonihip, I>72

inastor never liable whore oervant acts without author ty, ri73

liiibility dependent on authority express or implied. 073

aecret inafriiotions to nervant inoiierative an agaiiiht lli.td jiersonK, o74

principle of liability of master fot Mcrvant. staled by WillcK, .1.. r»75

principle of liability of master for nervant, itateti t>y l^ord HetMcbell, 575
both could always t)e sued in one writ for negliRpncc, olfi n. 3

servant keeping' tire negligently, tilti—«fe FfflB

servant driving ungovemnlile horses in a place unsuitable for them, 57fl

—Kte HoBHX
master's linbility for servant's treniiasses, 577— "< Trespass

servant exoei!ting lawful commands of his master unwittingly injuring third

peraoni, 577
master not liable where servant wilfully does an illcfial nrt, 57!!

servant running master's cart over a boy. the niHster is liable, 577

smith pricking a horse in shoi-ing. the master is liable. 577

goods sent by waggoner without the knowledi^e of the owner. ."iTS n. 5

distinetion between acts of the servant importing and acts mil importing
liability, 57'J

acts within scojie of authority, 579

—

fee Scope ttF Aithority
wanton and violent c(mduct of servant, 579 n, 1

jwwer of servant to give into custody on the master's account, 579 n. I

when the relation of, exists, 580 n, 5

racing omnibuses, 581

driving and managing carriages, 5H1

servant lighting, master sometimes chargeable, 5fll n. 4

servant taking out master's cart w-thout master's !e;ive, ttH2

deviation of servant irhile out on master's businei-B, 583
" acting in the eourae of tli** employment," meaning of, considered, 583
relation between hirer of carriage .ind horse with servant to drive ;ind the

driver, ,183 n. i—jifc HlKR
responsibility of master for servant, how tested. 'W4
servant cannot make his master trespasser ngainst his will, 584
existence of intermediate agent does not divest master's responsibility, 584
case of man borrowing horse and cliaii^e and sitting beside driver at the

time of the hapi>ening of the accident, 584 n,

cases where master held liable for Hervant's act, 584
cases where master held nut liable for servant's act, 585

no implied authority to pledge master's credit for horse forage. .Wtl

nrister does not warrant servant, 588

in England master not liable for acts arising from the corrupted mind nt

the servant. 5K8 n. 5

power of particular agent to jait the iTiiiiinal law in motion, 690
criminal liability of master for act of servant, 595
lending servant for a consideration and gratuitously, liability in both

cases the same, tiOl n. I

the existence of the relation of, at the root of vicarious liability. WO
test whether relation is that of, or of employer and ctmtractor, fi06— ^"

CONTBACTTB
master's duty to his aer\'ant considered, 608-656
master's duty how founded, 608, 609
master not liable to the servant for damage caused by the ordinary rit-ks

of the employment, 609
duty owing to the servant by the n'.aster in respect of the dangerous con-

dition iif property, machinery or tools, 600-616—aec DANOERot's
Machinery

master liable for the provision of snitnblc appliances to work with though
he has delegated the duty to a superintendent. 61

1

master not liable for negligence of sn|terintendent, 61

1

distinction between accident arising from condition of \korks and accidtnt
arising from ordinary course >•( working. 612—"ci AcciDEST

extent of master's reN|)onsi1)ilily. 613

men leaving works on strike, position of, in law. 613
obligation of master as to condition of work in course of construction, 613
duty to the servant from the master in respect of his own personal negli-
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14.12 INDEX.

JI \srER AND 8EUVANT—co«/in((«/.

'(uestion of the poBtiblu liability of uiaKler for act ot svnniit dniii' to prfvent

(t ciitiistrophe, «77 ». 1

iiij duty to the world at large to emi>loy hii»f»t .tPrvjuU, 1320

muster not liable by reason ol relying on tlic honesty of hia MTvant, U-ir»

MASTKR OF SHIP.
duty to ivboue valiiubteN he hn

2 and p

:hiiri;c, Tol)

preserving cargo, Hau
-JonietinieB nmy be bound to sell cargo, 886

duty to take VeaHonable prei'autions a^ainxt dctiiiomtion iif ( iirgn, RU
duty in regard to jettison, 1024

where negligence of, has occasioned the iK'ril iiccc.ttitating the jettison,

102a
power of dealing with goodn placed fnitivoly in >liiii, 1033

where, may di»cliarge goudx, 1034

doty of. Ut34
bound to all reanonable care, 1035

duty of, in the reception of cargo. Ui3."i

powern of. for the mnintenan"e of discipline, 1035

duty an to transhipping, 1030

action will not lie ogainBt, for refusing to give seaman eertillcatc of dis-

charge, 1030 n. I

duty of, whereby an esiioiidilore i>f a ouiall sniii on temporary repairs

and coals the ship mignt be brought home, 103)1 a. 7

degree of care retpiired of, in dealing with cargo, 1037

[lower of, to sell nhip in case of extreniitj , l03"

jterHonal liability of, 1037

rule of liability of, 1037
legal position of a, disabletl froni carrying on cargo to mi intermediate

port, 1038 ».

authority of, to bind the owners beyond the v;iliie of the whip, 1040

relations between, and pilot. 1044

—

«m Pilot

relative duties of, and master of tug explained. 1040 m. —set Ti'o

acknowledgment by. as to the (ondition of gmitU received on board, 1060

when may sue or be sued on bill of lading, lOoO

acknowledgment of, when goods rei'eived. "weijrhl, value und contents

unknown." 1050 n. 2
primd facie agent of the whiirowner, 1058

duty of, in ease of abandonment, 10*18 n.—inc Abandi>mient
may sell the ship in case of neceasity, 1008 h.

duty of, in case of cayturc, 1008

authority in case of danger to his cargo from belligiTciits, 1071 n.

may warehouse goods in certain contingencies, 1074— »<> \\ auehousemah

duty of, in effecting delivery, 1074—«e IjFXlVKRY

iniplied jwwer of, to warehouse goodfi. 1074

authority over passengers, 1075

—

#h pAMsKMiEH
lien for passage money on luggage of (wsscngcr. 1077

|)ersonat assault by, on iiaswnger, 1078

{>ersonal assault by, on seaman. 1078 n.

duty of, in taking precautions agiiin»t hit* ship duinir damage to othew,

1097
duty of, where intention is manifested by apprnachuin -hip of not eon-

forming to the rules, 1105—«t Coi.limo.ns us Watkr and NaviuaTIok

RULKS
failure to une extraordinary skill during crisis of collision. 1107

guilty of misdemeanour if failing without reasonable cause to tender asaist-

ance to other ships in collision, 1108

ifi-L Ship and Shifownee

matp: of ship,
delivery of goods to, sufficient, 001 a.

—

"> Deuverv
duties of, 1040

MATERIALS,
law as to working u|>. 807

Hui (Noy. 14, 2 H. L. ('. iW). ISO, 100,
MAXIMS,

ArHii ppTmnalis moritnr rum /wt

200,204
A.I HI. qtice frequtnlinn oedttunt leges ad'i i>('nit fr II). I. 3. 3, 10, 2 Inst. 137),

73, 1080 n.

Alii pon^inl nun picrarf, ilU [ru] noii ji^l- ft ]iKcrn,e {Jcnk, (.'etit. 7tn), 30K
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MEDICAL ATTKNDANCE.
11 neoesaary for which child may contrntt, in what t-inuiiixtanrrx, 172 n

—

Iff Child
<Tiiiiinal liAbilily of father for not tuiiplyitig to child, 172 m.

.1 ncepHMry, 172 «.

iiiaHter not liable for. of Bc-v^nt, 1 1(W

MEDKAL EXPENSES,
diHiinction between, cniiFid by injury and by the dc.ith. \HH

MEDICAL MEN.
rontribiitionN by. to si-ifiititic jouriiHlH umy lie jiiven iii i-vidfnic in casi'*

of personal injury, in what lirrunislancen, llHi «.

—

/in Damaokh
medical cowni'il not liaMe tu action merely for »" trroneouN i-ienjMv of

their ditM.-retiun without malit'e. 239
what officerB of a railway comjtanv Imve puwr to IhihI the <'i)iii)ianv fur

the •ImrKex of. TiUO » 1)

'

may cxaiiiine iniured person in »<iid*'nl in.-.- under an urder iimdi' nt

accordance with the R*(Eiilati(in uf Riiilwiiyr. Mt. IMflH : •nt7

for emifirant Hhi[), 107H
liable for their own negligence. 1078

medical and surgieal practitioners at common la«. 115"

phyxicianB. lIuO
aurgeunf, M.^l

incorporut i'.m of bnrtM-rKiirjfOnn^. 1151

ai>othecarieK. 1151

Bcuiie of ApothecurieH Act, l8l'> : 1 1''2

phyBician ai^ling as Burge^Hi can recover for hi* -•erviic-, I

registration of. 1152
where act of practice i» unlawful, 1154

gratuitoMi' practitioner. llM—ste GbaTcitovs Dity ;

UKDFRTAKrm
notice of Greek j<nd Roman medicine. 1155 w.

legal poftition of a quack. 1158

tcit of dilisicnce wliere there is ti divcr^jcni o from the
j

1 158

injury foUowinn unlawful prnctice. 1158

of intemi»erato hahitw. 1137 n.-^n: Dbixkkn PER'^ns

irrcjiular prwtitioner holdint; liiiiiBolf t,\it as inm|«tciit

1157

X-ray.>*. stundard of skill in itM um>, U5ft

killing patient by mi«advcnture, 115fl

irregular practitioner officiating where proper anwiHtance

umpiaiified asuiBtant of liceuBed practitioner. UtiO

where trcitment involven danger the patient ninst ah'

adopted. 1 100
o|)eration on married w^'Uiau without consent of her hiiHbaiul. when law-

ful. U61—t'f HiJsBAND ANi> Wife
Krie, CI 's. direction a^; to the general nilc of amoimt of "kill rcyuirud.

1101

akill ha« no necessary reference to the imrticul.tr patient, lltiS

improper treatmint may he n ground of defente In an action for fees. 1103

aggravation of injury liy p'itit'nt'n own act. 1 103

i-ounten'laim againi'*. 1103 n.

wrtit (rf nHccpMH no tent of inefficiency. Ilfl3

error in opiniim not a ground of liahilitv, 1103

fnher of f«milv held liabie for medical attendance given in hiB rtb«*we,

itfi4

,iherc i>.,'iprii''tice, no privity of contract nccesHiiry to cnfitl'- to recover

Hama^/-. 1 1«3

—

"fe Mai.PRACTICF.

r^.t lirtl.'f f- f i^r^.'ription wronply iii'^dc I'p by tirucgi^^t, lltH

.-.1 I

i(\ f;p..\TiTrou»

iilent By>tein

f div<

at band. 1160

I to its being

-^ j:'..
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MEDICAL MKS-ronlUurJ

l«nl. (mm .tupidily ,.f 1, ,.„| j,„,i, |„ „,i, ,

.

^:^:^^h^zu-:;:t!szB
MEDICAL OFFICER OF HEALTH.

not iL Hi.rv«nt of a ror[H)rutiuii. :(2H n.

MEDICAL .SCHOUL.
duty of. fn its HtudcntN, 1151;,. 2

MEDDLKR,
iiffects hilnNPlf with duty, 12. 5(52

MENACiEKIK.

"%'''«.
'a

""""'"" ""' """'< /-«•« >"" will, li .i.ii,.

.MENTAL PAIN.
wli.'n iiniittciKlM by iniiirv t<. (li,. ,«.r ,,..

Kround of thi, ,.on.iiTi.d, liij

' """' "

«« n fknii-nt ol dani.g,.,',,,,,],.,. |.„„| |v,ii |,l„.l| , \, ,

.>rERCHANDISE.

'"iW " '"""•'° *'"" ""' l«""i"-d I'.v r-,du,,y ,,,

rflrot of tnkiiiK. o« ordi,i.,ry lug,,g,.. I008_„ ,:„,„„
MERCHANT .SEAMEN,

obligation of >hii,owii,T lo. (IIH-*,. ,SH,r„»VBB
METHdD OP WORK.

»iib,tiliitioii of «,frr. for ,„„„. d.iiu,.,,,,,, 31(i_ , ,,

Mll.n ARV Axn NAVAL MEN
not ,im,.n«hl.. to i-ivil court for milil.iry ollem,., ,.•(

-MILITAHV .SICNALLI.NC.
remark us to. 43ii

MILL (iEARlXu.
while in moiii.n ,i„,,,t h,- t,.,,,.,.,]. ,i4| Djsui,,,,, , )

MINE.
wh™ »
liet^iula

47tl

. Iltlo.^.., Li

u ow,„.r>hi,, „f surface, inino „»n..
ninyl».di.,.hi.rir,.,l into .Irn,,,, „,

. work. 4:8_,„ IVaxKn a.vd Watph,,., „s,;s

MINERALS.
right t„ din near canal. a71-«,,i Cavai
mine owner not entitled to let d„wn MirfunWs the surfiiee of hi» laixl in , i„u.,„1k,
ovner of. ha. right to remove, in luur.i

MINISTERIAL ACTS,
what are, 238 n. I

may be done by de|,uly. 23s a, ii_«,,. p,

MIRROR.
bailed, returned damaged. 7!ni

MISCHIEVOCS ACT.
not to be antieipaled. »t5 „.

MLSDEMEAXOUR.
not iHiHKiMe to eonaent I,i. 1(2 „.

M ISREPRE.SK.VTATI()N.
for wliat <„nsefju«n,eH of, ii,-t„in livs n" ,

rule a» to. „f agc„,.y, nn,, ,-,

negligent. do»M not amount ii, licrit (.m,
made to banker whertfbv h, j., imiuiid'n,

wise ha\e paid. !;MM
made in the rourae of duty. l.tJO a 1

when wilful. 1»(
lo be aotiouabU-. inusl lie of ...Xisiing fa, i-— *,• RergEMit.NTaTlos

ily i,««.
i.f nail

li uilli. :i7'

TewsFi
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MISTAKE.
iHyifig out money on jiroiierty und«r. «>« tii

•i-.'T-y pftjd under, lf7fi ». I

wiicnhi|>, TM «. 7

' Sl'RVEYoa

ilLSL>.:;R,
of Imilment, effwt of, on the ownpr»hiii, 7U7

MIXTURE.
of pro[wrty of bailor H>Hi b*i]et.>. 731
of [iniiwrty whi-n accidenul . 732
of oil by leakftgo on bo»n) Nhi|), 732 h. K
of iiroiwrty the re»ult of nogligi-nrt? or iinxkilfiilnrNi-, 733
nt truMt property by trnitee with hii own, 733 «. 3
of ({mkIh, HIO

MONEY,
remitted by ponl mad <

. 20 m.

no earmu-K, dwiciiK - onger Inw, 1251)
ffloniouidy atolen en . ,t utcg a dt-hi fniin t' felon, 13()5 w. 2
obtiMned under af-.i. i.,;nt lontrmt, l:«lu h. 2
paid in diM-hargr oi '.otged bill, 130ft ».. 7
paid under miatakv '. fact, 127S n I

MONFA' LENDER
liurveyor tidvi«ing im advance by, i.n laortKiige, I14i> -i

MURAL DUTY,
of diMobediMice tv. Inw i(»n>*idfri-d by Lord Campbi-H, 2W «. I>

MOHniAUE.
surveyor ndviimg on advant-e of money for, 1140 n. 4--«:e Sl-hvkvoe

MORTiiACJEE,
nt'ttligence of, in not obtaining title deodii, 35
Hoiifitor of, not liable for inituflicicmy of wcurity, 1 'uj ,.,

negligence of. I35ti

duty to in<|uir« after title deeds. 1357
negligent cuittody of deeds, 1363
knowjng that his mort-^agor hat, tilli- dwdit and omitting to iJill for tlv m,

duty to repair, 13d6
loMi- or de>.trTKtion of deeds by. 13r»« ».— sre Deeds and Title DEXD>i
re(.|nmHibiluy of, for deteriufution in the value of the mortgaged i>r»-ttii-eB,

conduct of the legal mortgagee i

deedH claxHificd. 135K
examination of tke law where there i

1359
negligence nwe.HMary to postpone the first two equitiiWc

K' groNs. 1S5B
labtila in nnufrsgio. \'Aa*J ».

negligence in ciitttody of title deeds, 1.163

fraud not imputed to, who haw made bond fide inquiry for deedw and haa
rei'eived a reaHonnble exfiine for their non-prodiicti<*n, 13(>7 «e FtufD

MOTIYE,
malicious, does not affeet legality of exercise of right, 473

MOTOR CAR,
rule of duty, 440

MOTOR CAR ACT, 1003: 439
skidding, 440

MUD
(U'poiit of, in boiler of ship,' '027— "•rj Ship

MUDCOCKH,

nth reference to the (KMseHeion of titl«

i a conllict betwt*n two equities,

Liiortgage<>n inuMt

uf lo< rily blowing off, 435 ».—«c LocoMonvi

MUD RID(JE,
accumulated by wharf duty of wharfinger, H42—

MUIRBURNINU,
lenRlitv of. »nd conditions. ..inder

MUTINY,!
jKiwer of tnnster of ship in quelling, lO.'t.' H. 7—

.

: ^liSTER OF Ship
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1M7

N^TL-HAI, AX1.1PK(,IHB1.K HKsll.r
the inaH,., i, «,H«,.r;.Up, :«-.^!';''i', '7..'^"""*'''" "' "'" "'^''" I"'Hu.-.h

Iiow delonniiml, Wl. M) „_.,,,,,,,_ ,.,
f "X. »nd Rt,„,v.,„LE V ,M '

' ' "»"'"" ''""xmir,
-N.Vri'BAL ISKR OF LAND

NAH(;aBLK STRKAM.
L

rights in, .iMiitidiTttl. 4«2
throuinn I'lillii.i ini,. Ui37 ,,

- , u-
»...-.

'"" *^>"« '"!» irmii,I. »..XAMCATIOX. "iii.m.ilB^,,

•rrur „t, ,.„,,|,„,| ,„ ,,,,,,vn™, „, ni^iig,.,,.,,. „,_„,„',/ ;^J^-,.
„„,"n ""1. '> I vuixii i,„i i„,„„„

X vyililTIOX RILL
Who), im|K,rt.li„biliiv liiss
infrii,i!,i,„.„i „t. ,„. . ,,. ;.,

I

,

"""•'""I 1 Ili-i..n/l,;s, '
!'"»"». It , ,.,.., |,ni,„v„

^i".'rn,,.,„„,l ivsi,],i,i„„.. ,|,,„

> i-iJMii\i, ris Watch
NAVY BILL,

'111' (ii-comitinjr fl-|^,,|

•i'l'-nilioii, ritUJ

NKrKSSARIES,

VKrESSlTY.
i«ent of. .•.xii

what i'tiii-,tiiuU'>i, tim ;,. J

/'/(Wrt frici'. I Mif of, li,)« r.iL.i-
wilful. 40

limits, ..f haMity for, 44-ll:(
-'-.itioii bftween " attiv

cxtc«<rdin,,ry wmr-

rHK frtiiii 1,1, ^.| ^'^

'li^iji.iiioii bftween " active '

„i„J
- ,m« i-

where cooiiirrem, 7!)
'

A.TION.,oLE Xt„u„„,,j ""«""'""» ""'»U-i»-|,li,^,,,.W,_„^
lu p«t«Ui.h. thft.: niii.t be ,1 t™»™iHi,l„ I J u,

ai't anil nuidpnt. 82. m ,uii i ^i.>
" .'"'"'^ ^•' "*«"«-ti(« Ut*-,?„

wh™ |«T«on debilitated by ili.e,.,, i||i
|ire»iinii>non of, hyiL- riii»*<! iix ' c

•"S™i:^^:-,:f^™-";--"ri;ii::,A.,^
iinwuBiml when injiin.iu> tliinu i. .ho.T f„ i„ . ,

wh«i IH reasonable evjdenre of, MK—«„ !.'.,...,„, „

of ((intractor* workif
='!=>=? b^ :t dinxi ,„,. . ,

i^rfHence of «n e-xchwi, riotouJ^di
nut nei-.',s«arily, ugoinst n.il

of hiisbimd and wife, IfiO

"tiiwavline, l^—i-.
"lupy. 133, 135

iinken <

pomfmiiy, 1

Iw'y iilwtform
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-NEOLKlKXtK- fttiUiuiirrf.

of thiwf in cliaritr of rhilU iliM<nlitle« reiovtrry ol Ihr •hilil. whvn, i«7—».f
CHII.ii niicl (.'UXTNIHLTUKV .NKtll.IulMlK

Vttrici with BKi- tir lir imi«tamfn o( imtkoii <(iitrgfil, 107
•n tM-t iiiNjr be, in r»(<>rrrH'v touiir tUa* wlixli ii not with rcftrt-m u t« nnothrr.

tltimagf^urlfinKfruin.rifiiKfntniHy br ]irnvr<i by vcnlict in iirtiun NKftiant
[*rin(i|Ni|, I7.I m.

"

o( iwrent or Kimnliuii when n<jl iinj.utttl lu <hil<l. I7(J «.—*.. L'Hiri> nnd
(JL'AKUIAM

bunkrujil may mif for jic-rRoiial, 202 «, a
u( the overfjxn, 210
of ncrvHiit.) of the ('rown. 217
of military offlcrn. J20
where therti in ntNtulory HUthorily to ,u t, 240
u( tfovernnient nprvnntN, 241
of iKMtniaNter-|;en«riil, 241
of lettrr rurrirr. 241 r. a
of guurdiitim nf llx- )HKir, 244
of )iut)ii' oWi-t-r in Jndirttitjic. 34H
uf uotHry. 2,11 -S.U
of iht-riff. 2.^ 277
Hction ft»r. whtn niaintainiibli- iit(ain>ii .bi-rilT. 273
of public wrvHnts KiviiiK Iwrnd for tin- (liM'har««' of tln-ir diHic •7it
of torporntioii with linutrd fundi*. 2ft4 «, 2
of oorporationM in undirtaking dutio. 21i3

of waif r .omiuiiiy in i.htrinx |.ltivbol.'H in footway. 3li7 „. r,

whiTP old and rnrtry |ii)M- left in uroimd. 2H7 m. 3
io doing Htatutory work. ;i25 n. 2
of police, 32(1

of DvcrMKrH i»f tht- [kmsf, a2N a. (i

of collwtort of taxp", 32N «.

in tht) tiMT of 11 hifchwity. 344
in ercc'tinK hoardin)t. 34tt u. 2
different »cop« of law of, from nui^an^c indicated. :Wti-
in tutting off KU)if>Iy of yan fnmi iiittn-, 'MH n. 4
In coiilaiiiiniitinK walt-r. {i\i3

fr.i( ture in g:i" [jijM' primd furir ividenct" ui, 3H3, 3!I4
combined, 401

—

ire ('umbinrd NEiiMoXNt'E
in doing diingerou-* work. 41»—«r Uakoerol-s Kmplovmen
in lowering good* from iirfininen, 413
in kiH-tiitig tire, 4Nt) ,'i<>2

of railway cnm|mnii->H in rei|H>i-t of tlieir eiigin«N, 4!i3—
Bnuuk

of aitMuretl lioca

IXSURANC
tettt of, where caitlo trfspas^^inn, ."»39

not pff *, for one armed man to drive a linr^c. .->43 n. V.—->. HiiRSR
not neoeaaariiy ni'itlijicmo to remove goiaU from ii -ai-t without inittinn a

penton at the head of the hornc, 545
where not proximato and efflcient caunp, ri40—-«

CoNNBCTIOS
injurious act should '.i' .'.i- nei'e^>»ary r

in leaving hor^-i' and .an au^ttended, 545
what L-onduct th** law 'oilc-i on at negligent. .'i,'»3

of the wrv:int t-har^'mj: ilie master, .ITi*—«f Master and Hkhvant
of tthi}i kcciicr, 58'J

of harbour inii-^tci-. ^10,1

doe-i not iiii|.art crii-iinal iif.bilily in the .ibwiu^o of ;*tatutorv eiiaetment. fillo
to be dctermintil by the law ..f the pl.ue where the act i's done, 5m—sfe

ill-iO 1,KX 1,(1(1 toSTHACTft
of liccnHixi iwo^ilu naviijtitiii;; biirnf. uttributablc to tlic owner 002— -ee
Babur

perHonn). of master. 017
in wyateiH of work, 022
at law doei* not exist njwrt from breach of a legal duty, 033. 1320, 1343
exclude« the notion of voUintary neueptam-e of riHk,"03,'i~ste Volenti
SOS FIT Injl'bia

per ae failure to guard dangerous machinery within the iimvisinnii of «
stttliite, 045

—

wif DA.NCRRotrH Machinery
"

ingle act of. may prove incompeten™ of »ervant, 04!t
when presumed in the selection of an incojn|K-tent servant, 048

( not prevent recovery iindt'i

' .Nl'lMAitCE

engines, 4!i3— .ii- LocoHOTtvE

policy of iiiMiranee, 41W—«,«

Cai'he and Causal

rdinarv or hkdy result of, 046



INDEX.

. ii_.

"•i'i« injury.

i-.hv I

I'f (i<-l mir. Kfll i

- , r;t%«':;"l?Vi;?;;'"'"'«—

•

"""Sl,""™^"" " ""•"•" -I'-M. "™,.l in „„. „.
'ii'litntii, (1711

«^ •ml nn|.r..r,fi„„, n,.i. 0711

v.?;';;" ';',;"" ""'"""''
'" "•••« •-i »".,,.,„„ ,, ,„,

.™. «cli„„ fur. HII • ''* ^ •" "1
of undrrlnkor, NISn
in h«m„,i„, ,„ „„h„r„,,..i„, h,,,., hIB „

iijr^m.i,„,.h..,|n,i„|,„v„„.„,
,..,,

"( »n lnnk„|,.r d,H„,VST "'""l"""

„,"' !|'- "'"nl' hnl not i„ ,^,

K<««1.. IIO.-,-.,, D.UVIKV

An. m-„, p,S '
'" """*" "" " -•"<•"" ""'Ic-r 11,0 (.„„,.

of driver of ronrh. tM2

'"^1S.n°d"i;';;.^,;l.j."j«',';'»; «' ••" ''"• -" "•-"^t. „73-„,

^-i'-X-rS" "- """""y -id... „, .„,„^,„, „„,,

^£^-^™^"-^.;«Sr:/s;?L.,,..
"' pilot, IIMij

"'^XlSIS'S'^;''"' "—" »• "™ "f colliding .h,„, „«;_

.

«w>«anoe to other -hi," 1107
'" '"'''"'"" -"" '«"> witl,

m delivery of ,HeKr«n,. 121
of bank teller. II2«
of engineer, 112fi
of machinist. II2»
of patent agent, 1129
nv Hkilled agent, whal 112!)
of accountant and
of arL'hitpot. u^

M5t)

T'lJ—

nd hy tfi.'

quantity Burvoviir. ri3i[
Buctioneer, 1

ttgent.
of stock broker
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no need of nJIiniuitiu- .virlcii
roNiiltM How i„ uiihiHftjl. lI.-»;

riil. of, iiM t„ mcdinil iiiifi, II,-
of ronvi-j-iiiKcr. il7,"i n, <>

rrnim niijliijvuliii, cif/tfi /.,/.,. ,1,

"f iiiirtncr. 12H)
(if <Iir.<ti.rs of limiti'd

'Lt fruii! Hl.iili til,- injurj..iis

or jHHTftiiry and niniuiKiT of ji (oiniiiiiiv. \'U I
Hii.-re iKTson* fiMVi-fonii.-.l >i afiitim,- l"..-!..]'!!.". .i

111 forniinjfit. 122(1
of truHtt'p, 122»
undpt the Tnmcp Suvinu^ Banks A< t, Imi |>ii

.

of bntiker-.,,. Baskk«, CHEy. e. B.,.,. of K.vouv.;.
im.ioceH.«ry dHay m verifyinK K.-m.iiie,u.v- ot ,ufOlial,lo in,.p^rpni maker in. i:(07-.«, .n'^kootubi-K ISpe

^^
'

"r:i jr"'-'' '
1'^^.°' ^'^^'"- ':»-•"— i--Tu,.rE. f..«.;kkv.

1322 ". !l

" negligfui-L- in thp tniiiMaciiiin ii.M-lf,
to be actinnabit! must Ix- in or iiju

action, 1.^42

where no duty, l,l4l
of mortgrtxiH'. 135(1—we jr.mT(;.iNtE
in tliH custody of title-dpeds, I3d7_,
aj{ani«t negligence. I37t>

>ii will li.-l.,r n'\-iij;..nc(

. by it.

Thikk

V trin--

Dek\>

lltlf.I.d Witb" III

and Title Ufa-.h

NEROTIABLK INSTKUMRNT.

bill of lading IS not «. in tlie sen«,- a bill of .svhanuf i-< 11)54whiit considered. 1271)
"-"'ip^it l^. iiia*

onun of proof of title to. 1280 h il

Ameriran rule «« to the movery of inoniT ..aid wli^re the n ,i..e of , nrVrindorser has been for^-cd, |;n(( « s '

'^"^'^

with blanks, effect of, 12Ht
bond passing to l^earer. 128(1
share certificate with a blank form of tnui^f.-r hand,-,! over 1-Ki .,fraudulent nu.tilation of. !3.iy ..-see Fravd '' '"'' ""

how, affected by fraud. 130'J
duty of maker of, to Hubsc.jnent Iiolders.
position of post office order, l^js

lag his name to it, 1280
"^"^er agiiinM aiij one Mgn-

wlien imperfect, 1281

^h«l,'"'r''
j"™'""

; 1'""'°" "' ""• .irrr,.ey, 1283

^fc'i^E.^,!;; K'i;v;;z':;7s,:^r'"^ "'" - =-

NEGOTIABLE P.4PEK,
where negotiability ot, is restrained PTw
intlorsces of, 1270
negotiability of promissory note-, 1"87 i,by whom may be presented for pavnient at niaturitv I"'!' » ',

note papable on demand, when eo.'islrued overdue. \i:H«-rule of, IS that nresentnient must be made promptlv. 1205fraud conneeted with, 1208—ace FRAfD

ol Z^'TJZTS''' '•V'""*
>li»l.M.o„red eitUrfornon.pavmen.or iion-aece|)tnnee, UOO—«-c AfrKI-r.\scE "

nesotiated by moans of a erime, 1283_«,, FoBCEBV
elTeet of genuine .ignatnre written aeross a sli,, of .,a„,„ed naoer 1-01when complete instrument i, tam,,red with 1«K3

"'•""!*'' l'»l'"' '-'>>

when ineomplete one is tampered with. 1283 "

presumed to be issued elear of all blemishes l-SJ
(KK'trine of eonstruetive notiie not ai,pli,al,le to tl„. ,.,„. „f ,, „ (want of good faith, 1280 ,,. ,-,_,,, .v„„ i

"" ''"' "'• "!'"' '"""

"e Bill of Exchasoe. Bill of 1,ai.i.vu. ,,i„1 t „e,j, t

XEnoT/nnvM i:i:f:Tiii:.

position nf a, 7ii8 ,(.

.NEKmnouR-^.
no duty to guard against eonsi.,,uenee of trespass cf, 07
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NKKVOIS SHOCK.
what U, (i7

<li»tingui.hi-d fr„ui im-lllal sl,„.k llli

NJiW TKIAL,
whci> granted. l:j.-> i' :i

first instHncf nf. 13,-, « (
»hcn- jury ,|,ri„k !,„„, do, iji„j, i^,,,

NEWSPAPER,
liabdity of pr<,,,ni.l„r (ur esmi „dvi

Urii

iswur to in4iiiric>, 10;

•ill. 1(12Knanciii] advit-c in a

NO.VFEAS.IXCK.
as to criminal liabilily for, «
with injury diics not rai»c « duly H
.ficct« of di«lingui,h,.d from tho.'c of .ui.fc-as,,,., .. •
the effect of, ,„ caw of a public body. .111

"" ' "

may involve orfeitute of charter of corporation V:in « cornoratioi, indictable, :i2.-,_.<, &.E »m,',s«and mi,fea.ancc di»cu.»cd, 73V
^-''B'oR-'Tiuxs

"a'SZS'""''"
""" """""«'" •« the 1„„ „, ,

in mandate, 7(15

di.«inotion between omi,»ion to act and ne .licence i,liability of pawnee for, 7S4
"" "lo'igtnic 11

liability arising from. 1224 n. 2

NON.SL'IT,
power to, 14
cnHe« nn. collected, lo n.''

NOTARY.
poi»ition of. considered aol-i-ij
defined. 251
qualifii ations of. 251
duty of. 251. 252
limitation of banker's liabilitv where he ha- t

t';'7one"e't';fd:'h,"-:S'"™ °' "^ ""^" °'

m^miliUf only ..,„„„ of habitually d.«.ip.

'''S'llS"2/4f''°'"°"""-''"-^''°"<'-i.™entn

ft note (it iiid prDpcr [iir-f>ii

Uilly

KOTICE,
necessary to establish default against corwritinn I9f.by common carrier iiniiting lia&liVv SU2 817 ?' fhistory of the doctrine of, 8!>2

'
'*''•'**"'-*" Co.VDiriox

law a» to. criticised. 804
must be " effectual," 81*4
of defect in bill of exchange. Il>ii8
of title of ^rtnera.tributed to every o„ede.h„g„Hbpa,„,,,,„„,„,,^„^,,.

m the case of negotiable in^ttumenls l^iRO i,

netual, 1364
constructive, I3li4

general primijile of. l.%4
recitals in deeds, 1364 «.
waiver of, 1304 n.

effect of Conveyanc-intr Act. 18S2- I3(i4
constnictive. an etjuitahle doctrine, 'i:jfi.-,mere absence of title deeds does not aff.. t on . ,. .i

bonnfid. inquiry fortheni, ISm " ""*'' °^''" "''^ '''- "^adc
ereatcH priority, ISHtl m.
various modes of affecting with, I3GS
eases of constnictive, claa'sified." 136",
to a [.urehascr of the existence of n l,.«wr. iii>-

Pi-RCHASEB
t "<< ot a lease. 130, „. 4-^tt Vendor asu

to Ijswo eonstnictivf. of lessor'^ title. 1307 ». ;;
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SO'tWV.—ronloiifd.
wjfh n-iiard tii |KT>.iii;it r^liiti-. am! with ii ^tml lo tcil ir-liit.. llfiH

tf.>l (if roiiNtriK'tivc, wiu-tlurtlu'ii'it (ihtjiininj; Wiisiui a< l nf ^r(i--> or i i'l|iiiblf

liri;lit;<'mv, 13tis

rr(|iii.,it(-.<>f. i:il>!l

tit one trii,-tpc n'll ff to nil. ti
" itii-lftuliii^ yciUTiUity," 11170

..f i. .l.-.-d iiiiticf ;! it-, .oiitcnt'-, j;i7:)

ill iast'> of ajH'cifk- ])erforiiiuiire. !374
!iiti-t !>! of II tlcfd iictiiftlly pxciulcii, I37t
r.-i jtiits in 11 dc-il ojieratf'aH. 1374
wilneHi. to It tlv'ti hiiH no iK.ticr of the toiitcntn. 137*
(loitrinp of. iini to he apjili^'d lutwot-n vendor and |mr' !i:i.rr wliiUi thi-

ni'vtter rtftH in I'ontrHct. 1375
of tpnuncv whi^ri' itro(»frtv imrchased i^ known to )n- m the oiciiiiaiiim of

ntrnnnt. 1374
of lir-n for un])r.id imn-hu^f nionpy, 1375
aU'tloftoux to t'lkint; iHt'tsrcfiun of ill) 0(|uit;ihle fmid. 1371
Ii'Txon hiiviax eiiiiitnble inti-rt'st in ii fund choiiM Kivt-not ire tn ih-- li-minl

»t the life state, 1371

where priority of, (jives i)riuiity of title. 1372
of eipiitahle inttTe.it to one of Hcvcnil lnir.ti-eM. 1372
lo solicitor, ihrt-e jiroiio-;ilions us lo, 1375
none when- title deeds ,ire held hy the largest owner. 137ti
iilfeilinj! riirectnr, 137'i— -'i MiihTUAttEE

NOTICE OF Af/no.V—«v Pt blio Ai'thorities' Pri.tectiov
under Kmpioyers' Liahility Aet, ISKO : 71!)

NOTICK OF DISHONOUR.
of bill of Mehnnup, 130.^

none needed where the drawee is at the time of the drawing of tlie hill

without effect!^ of the drawer in his hands, 121(4 n. 7
must be piven by the holder of a bill to the drawers iind endorsers lo entitle

the holder to a Huit against them, 1303
tfe Bill of Kxthaxge

NOXIOCS OR OFFENSIVK BUS1\E.SS,
(I small-|)ux hospital deelared not to be a, 2ilO Ji.

NViSANCE,
property occasioning, may not be wantonly injured. 151 v.

when not »|)eeially anthorihtd may nol be i>er[>etrated under statutory
I>owerH, 2H9. 2!W

—

see Statutcvry Power
who iH ju(]}{e of the neceasity of, 290 n.

remedy, when by indietinent. when by action, 2fltl

—

ari: Iniiktment
not actionable against a publio bo«ly who have done nothing to ereate or

increase it. but have nuffcred it to continue. 31 1

—

/irc Corkihations
liability of tram company for, 334 n.

defined, 335. 330 n.

classified, 335 n,

sewer not within Public Health (London) Act, IKSH , 33(i n.

cxamplex ot. 336
erected on land over which the public have a right of pn8sa>;e. 344
abating, on highway, 34(i ». 2—stc Highway
evidence of accidents admissible to «how, 348 n. 3
unloading goods on highway. 350
by continuance of %-ehicles in front of a house. 350, 351
by engrossing the public way. 351
collecting crowds on highway. 3iV2

Iterformance at a circus not ordinarily a. 352
>y obstruction of footway, .Vil

general use a test whether an aci'Onipaniiiient to a [WHcenger, i.ff., a peram-
bulator, is a. 3.'52

by exhibiting wares adjoining a highway, 349
Iwal sanitary board cannot atop up sewer so as to cause, 384
respoctivp provincea of law of, and of negligence, 380
proceeding for to prevent trade competition, 388
illegality of agreement coniproraising indictment for, 489 n.

distinction between, producing material injury to proiierty and one where
f>er8onal discomfort only is involved, 405

tilth must not be put off on a neighbour's land, 40fi

action for, well maintained where then> is an interference either wilh
(1) hnhitiilin hnminix, (2) del^ctatio inkubilantta, (3) nccts/titii.i /iimini.i

(4) aaiubrtlcia wrM, 4M
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«Ito pcr.on ™nlinui„K, 4011
'• **

overhanging trffs, 407 4(j}( „

'S'.rrjjoT""""" '"""•""'
i.Ti-..,,,i, „...,„.„ ,„„

™ nod „„|| .iLpfdalTw^il^l^" I-'.».1.0T,VE E.N„„b
'"'"' '">!'"•»

(?) ma»ler indicl.ble for „<t of -.,V „.

relating to public houao,. 8.5(1 „•«
•ce PSOPIBTV (OCODPATIO.N „,|

OB.STEL'C-rio\.
Imbilitj for iinla»fi,]lv i.larinir n.:;

Itrivate fK-rson no right to rpmn..,.on railway tr„.k, du'ty to nrvriirr'""
"

o I.r,vat« way by grjntor. iw' "
"'

of a way wherdX, ",bj. .j^ „,]J „,

giiL:'&::Xr^&^---'''^ --
highway dcdi.ated .ubjort to xT'U.er o, footway for |o.ii„g .„„ U,,,^^ „,„ ,,,,^^ _^ __^

exposure of war^n in a shoi. whin ^ . \one ,.ct of thni.«k ' "*" " '"''V be km 3411

act. of t'ho :S Sn3'K° "PP'-iabln in, ™„'il
by ™.tei mnnse?;! .1M

"^ '" "'"""" """">i-nie„,
in hiijhway by digging trench™ TO- i,only i„di,.table «o far asTt u ..;.

'~"" ""«"•"

5|^Sry:^E'=-'"- ......:.

Ma.,te» ^ '
''"*°"'' "'•»'" to remove. UK,"

"ee Xii.sAN-CE

OBVIOIS D.A.\GER
does not import liability 85 ,i,, . n

OCCUPIKR OF PRE.„J,J;
" nA»o™o„, F.MP,.o,.,,,,

I'ltinK, "''.Hi

'•'^''"''"J"'-y'"tH-'u:m,,

'i'lbwflll.

'ful if niuiiy

f Harki

liable t .„,.„^ ^^
cway,.',.,.|_,„,p„„,^,-,j'l;>.v.

OLD PE<.
speeial uu.y of care to ^ » ^ i

OMISSIO.V.
''""""•-""-'"I--™''!"

causing injury doc. not i„,n„.c a duty N

yoirZllTol" "" ""'^'"y '°'"-tion to Corp.

OMNIBUS,

"«l'!,'irf''"''°''"''''™°''«"l''Bl'"rde^ee„(- , ,.

JHIi II. 7_
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OMXIBUS—fo»h»«.rf.

r]ii-inK< tiiihility of |)r>)|irii'ti>r (nr net of his Hirviint, '>Nl

wroni^fiilly liiriiinK |H-rN(>ii utit of, 51t| ii. 'i

rompclinjt. !*2t( n.

holdint; tiji u tinker to driver, nnd «io|nmj(f <>f i>iiiiiibii>t in i-onHoiiucnto

(iviiluncf of i-iinnfnt to take ii)> an iHiMMcn^ier, 1)52 ii. I

iiiiMMt'ngcr riilinK on ton of, IW «. 2— "if Pashenuer
ONUS,

whfpi- tlHliinn vosMKP i-* lowt, 1(HJ

<:onHi<lc>ml. 114-148
i-finoiirtdcItritiiniiiK. 114, 143 »., 14H
wKertt injury MiiHtaint'd from n horac riinninp aWKy, lit}

whore thing MU from prpiniHCH on the highway, 117
where horse xhown to have kicked, 117
what in primd fneie evidence of in)pro|KT iiinHtniction of a ruilwny, 117 fi. -t

where evidence equally consistent with existence or non-existence of

neKliKPnci', Mil

where somethintf falln from n bnildinft into the street, l'2'i

where emhankment slips into roadwuy, 123

(liitcreiMneie.^ in Scotch cases as to, consideved, 124, 125
one tradeHninn is enlillcd to rely on the stability of another's work, 12?

not necessary to show precise nature "f defect in order to shift. 124
may h? shifted hyact of one party rendering onwt on other more difficult

ti> dincharge, 12.'^

prefumption again^^t stage coach propn 'tor raised by upsetting of <uaeh,

127 n.

where special contract of carriaue, 130
ri .4 ipta lojuiliir not applicable where accident id to a {usHcnger oa a highway,

12!!

or where the relation is that of master and servant, 130

on plainlitT to show facts more conflistent with negligence than the other
ftltemative. 138

of proving affirmatively the existence of contributory negligence, 142

reference to the ordinary principles of, 142 «. 2
where man on a railway line, 14(J

summary of rules &n to, 148

of proof of pccuninry loss under Lord Campbeir: Act, 190

lies on plaintiff %vhere railway company ha\e bhown tliey hare used the

best form of locomotive, 287 n. 3

in case of corporation charged with nrgligenee, 320
on person causing injury to get rid of the presun-itioo c* negiigeMce, 303
on whom, of provini; nuisance, 430
on pliintiff to found action for interference with water or water course, 479
in proving ownership of the foreshore, 402

of proving erection in iilveus of stream is not an encroachment is on person
putting it there. 463

as to proof of occurrence of fire is changed by 14 Geo, III. c. 78 ; 492
of proof of fire in Scotland, 404 n. 1

of showing sciejUia how satisfied, 535
to show that an act interfering with another is not a trespnsfi, 555, 556
on plaintiff to show in trespass either that the intention was unlawful or

that the defendant was in fault, 560
to show inevitable necessity, 565
in trespass, 569
to show who is defendant's se.-vant, 589
where facts lie entirely within the knowledge of the defendant, 580
where name on carriage, 580 n. 2
on employer where accident happens from dangerous machinery, 018
on workman to show that machinery from which accident results is improper,
620 n. 1

on master where machinery is liable to wear to show it has been properly
attended to, 627. 628

when evidence of compulsion is given, 630
where to show negligence, the maxim VoletUi non fit injuria applies. Wills.

J.'s, view examined, 640
where risk exists at time of entering on, and is incident to employment, on

the servant to show he did not accept it, 642
on the miister where the conditions of the employment are altered, 641

on proof of incompetency of servant, is on the master to show care in the

selection of him. 648
nti f!(>pnsitnry to show deterioration caused by circum«tance« outside his

control, 741
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OifUS—rmlin'itd.

on bnilrp lo.i„g l,„i|,„i-,|. l,r„„jh tluft. USin timlprof iiegotiiililc in tniiiieiit 7.V'

«

•here diiii >to]rn from builii'a .inblp, 7ji » jwhere thiiiu in borrc)we<l, 77-'

i"! '^I'.t

'"">"'»' ihinB hiri,l, ,hen ..n He letl.r. 71)0. 7;i7of c«ine of .iiriilent to hired hone. 7i«l
re* pen* domino, 707
m negligence of .»rrhuu,.-„,„„ „„ ,|,e |,lai,„ill. »33
in Amerira burden naid iiiv.-r to shift «35 n 3
in cii«e of default by a wharliniier. »3«
where goods bailed to rarrier are lost. 838 nwhere Rooda deteriorated, S4!l
on innkeeiKT. 859, ml n. :i. KI1.1 a, 3
on the common carrier to ili, liarge himself from diltic. »l,i, 1, |I,„ I ,„ i,annciedtohi«TOi|iloymrnt.8U7

«oiu uuiu. »iii,|i the !,.» haa

™c„S"V«""''"''' ''"' ''"'™ """«'" '" I* ''"^''1 ''> ' « •' common
of proof of lo«l or nondelivery of i<,«jds 111"
on .cmlor in the ca.c of re^iili of Kood«, lilf

7rXr.oX'Sw^^;Spren;t'^T """""« "^'^^ '" °

of ahowinu loo» of luBgaBe. 1013

whcr^l'd.Tb';"'' ^1 "':r"""' ™ "" I'"" >' '!"•
1 n'ilT. \"U

1024 „ *
' ' ""' "''^''" '"'" '*™ ''™''l'«' t-v "I'll! »-i Jlligocc

::|i;;oKzs^!S^'s;i;;;:^t;:;c^-;^^'rLcr i„3,„

«

"'rcoriis'ir,:;^':';^?/"'
""""""

"' """"'"''•" " •'-"- 'i»y
-'

m breach of contract of towage. 103'»

where aTo1l7.i™'""'u''
'",""'"'' ''<""'<"< <" bill of lading. lO.i.-,

™e;,io":"z i"ii"Ki:i;,-roS"3'™
"" """"""'' °< -"«'• ™"" »"

'"o'i'tt.t!'iS'"''" " '"""" '"'"»-" "" "-!••"'" o' "' '? l.-'il

where ve.scl alranded while going «t full .peed in a log 1070

"cirriiV"
"'""' ""'*" ™ "'«''"••'>• "'"' '-- "»-""e of .till a,.d

where there i, breach of « navig„ti„„ rule, lOSlI
on defendant of proof of ineTitable accident. ini|->m ca* of CO li.ion bv the fault of both parlie., Im!4where allegation that »hip in collision was in «tav», lOlH » 3where ve..s,l ,„ m„ti„„ „,|lide, against stationary vessel, ioWl

"''SisrnTSal'r^U.';"- """ ""''""' rcireme„.?,nd .i.bsc„„c„t

"'":iSL"cC;°ii;l,4'""
'"'"' "°"""« »"" '"'«""" ^•»- ^ .icf..,..

on solicitor of proving authority to commence action. Us- a 1

"Ve-fruro-f-ara^e'n",:^!/,?-
"" """'" " '"'"- »'" "''- ""-« """

on trustee to discriminate where he miles trust funds with his own, l-l-

"VoTpToSl^ ttl^^TT
'" "'"' "''"' """ •^'" '-°"" '^

on trujlee to eicuse himself when tru,t fund lost, 12,-|3

™ .k!™ '^"'["f negotiable paper dcfe. live when issued, 1283

"'oMrmt''fu^d.'"."V" '"i"""
'">'"""' '""''" ''^ """kbroker of p,oce,.d«

„~;.~ '° '" "'"'•wn account with hi. banker, 1287preference given lo legal estate is no m-re Ih-in a mcti,-, „f ,1 < ., •

the o»». in a oontlict of e.|ual eipiities." Kill'
drfcrn„n,„B

Sir Evidence
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r Nkim 10 Laboub
OPKHA SINUKK.

Hkillmiuireduf. 1131—'

ORANGE PKEL.
on rnilwiiy idntform when oeglig-.mcp, 127 n. 2

ORDINAHY CARE.
inennintt iif, 7M
what is, in the w-lei-tiou of aerTantii. (KK>—*rf (am. Dm. nnd \'Eai.lGE<« k

ORDINARY COURSE OF THINGS,
whiit ix. in, 12'2

OSTLER,
how negljgenoe of. aflootB hirer of horite utabled ut inn, 7B8 n 3
priTate arrangement of, with innkeeper. 8tJ5

OVER.DRAFT.
wciirity for, 127H
no duty on banker to volunteer informati(m to propond guamntor of . 1278

OVERSEER.
duty under the Lunacy Act. 1890, quasi judicial. 1 169—*fp Pitbuo Orrion

OWNER,
who is an, 400 n.—9a Pbopebtt (OccuPAnov or)
of wreck, 1081 t . 2—«fs Obstruoxiom and Ship

OYSTER BEDS,
ship doing damage to, 1045 n. S

PACKING,
carriiT not liable for injury caused by. 877, 80O

PAINTER,
rule of diligence, 1131
extraordinary skill required for, 1130—a!« Skilled Labour

PARISH OFFICERS.
action against, 248—*ce Public OrncEB

PARK,
rights of Tiaitors to, 447

PARTNER.SHIP,
diHNolotion of. effect on contracts of serTice, 672
grovmd of liability in respect of, 938

Sdk«d°,S&°mf"
''"'''* '"'^ responsible for mi«:onduct. 1175 «. 8

deflned, 1209
principles of, in the civil law, 1210
partner not responsible for damna fatalia, 1210
rule of diligence of. 211
rule of liability with regard to third persons. 1211

ownw^^U^**^"
amount of care required in a partner and in a joint

mutual confidence between partners determines the amount of care to beapplied to partnership afbirtt, 1211
good faith required in a partner, 1211
partners having carriage in common, 1211 n. 4
trespass in the case of co-partners, 12II n. 5
loss ocoasione by negligence or dishonesty, 1212
not negligence to leave documents in the possession of a co-partner 1212partners to render true accounts, 1212
liability of firm for wrongs, 1212 n.—aee Tobt and Wbohodoer
creditor a remedy against the estate o* deceased partner ISl' n
paying trust funds into, 1237
innocent partners liable for trust funds misappropriated in their business.

PARTY WALI^.
considered. 513-515
defined, 613
case of tenants in common of, 613
between adjoining owners each is entitled to half of, 513

""ea^ment"5lT"*''
'''"''"" "^n^nship of wail of whK-li the other has an

case of cross easements in, 514
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titkol lli.t :

iii|uiiy ur Bivii

PARTY WAI.U-n„.(„».i/.
ownw.hi,, of, o( .,u.ll .„,,„„„, „, ,i t,. j„ .,„„„„„ .,,j

unrt.r .l.tule, th, buildir i. not .loneij-tU ft., .l„l|,v ,,„ ,,«,ammg from Dpgtigeoce, aiA ' ""'»'•'

PASS BOOK,
fflw t of enlrica in, « bctwot'n .uitoiner :inil Wnkcr I'Tj
oiiitoraer in iioumiion of, whrn- ,i fo.gnl ihtqm. i. ,l,.|,ii,,| i-.T-, „ .
AmeriuAn IttW ai to, 127U

4'"- '» "< "lli il, I.,., «, J

dvity of GiiBtomer to <>iKmini>, 127H

'«r°o°f "iMj'""""
" '° '""'''' '"• "° "''"'••'''". 1-'""

FASSENOER,
in infirm condition, injurL'tl, 100
on railway line, duty to, 14(i
who in, 949, 1(111 „.
on r«ilw.y, riglit of not drpendent <.ii contract, VMon railway travelling without a ticket, 953 «.
abaence of intention to defraud, 953 n 1
rcfuaing to Hhow ticket, 9iS3 n. 1

poaition of escort of, 9fi4 n. 1
duty of oarrii^r of, (o carry .afcly. meaning of, ll.Vi ,i. :ltaking u („-ket by a good, train. 9511 », .-,

duty of railway coui|Miiy to their, irre.nec.tivc of , l„„ .|.,sdrover earned on apecial teruia, 957
convi!ycd over iicveml linra of railway, 908, 'iw
travelling on line of railway with condition, u

municated, 9tJI— tfpe t'oyntno-v
to deliret up ticket or pay fare at rcciuial of officername and addrcaic. 9ti3 a.
power of expulsion of, ytiy
return of depoait of, when season ticket holder, 9(19 u 1entitled to stop for refreshments at the usual i.lac ch 'i7-
whether the lime allowed for stoppage i. reasonable, lo'llie l„rv 'IT-neglect by railway servient of promise to wake, 974 .1 5

'.'"-
leaving train while in motion, 979 n, 4
entitled to reasonable time to alight, 985 n. 1
riding on front platform of tranicar not neces.arily ncgligcnl 1 r, a 7not negligent in not foreseeing unusual movements IKIO

a^liSyl'U"" '° "'"''"'°'" "'• ""' "•" "«"
'
'»"*"•» ^-l-)-

no duty of company to Btop train on request of, \m
ftUBtl^ in railwiiy comiwny'a carriHge, 1)92, 'jy2
robbed in railw.iy carriage 'JltO, WH
earner of bound to au.it aKainst even extraordin;irv risk if ihov I, ,v«rt-aaon for lippreheuding auch, !)Uj

" '

getting on or oil a vehicle v.hile in motion. I)ll.>

hanging on vcliit-le, 1)95 n.
ridins on top of omnibus. 906 h. 2
liftbility of common carriers for the lugaiiKe of. 997—*, t i , .m. •
wai.mgin railway station after train ifsone. ion « 2

'"'^"'^
leaving luggaj,'p on railway platform, 1011 n. .">

duty to intending, 1011
transfer of luggage of, from one station lo anotlior. 1((I*by sea, definition of, 1075
authority of master of ship over. \OU~a,,- Master or Shii'

«/r^w1v coMPi^r
'"' ""'"*"« "^'*"">' ^«^*^*"-- ">•— ^""•

PATENT MEDICINES.
liability of retailers for mistakes in eomiwuuding. —«*C HEnPONSlBLE

PAWN OR PLEDGE,
considered, 770
defined, 770
what may be the subjeet of pawn. 770
capacity to enter into the contract of. 777
du^y uf pledgee to jiledgor, 777
distinction between mortgage, pledge, hypolliecufion and lien. 777
elteet of temporary resumption of fiossession by owner for a special purpose



146H INDEX.

PAWN Olt I'LKI <iE—toHliH,>^.
Ill iili-iilx i>r lh<- ttiilini'ht. Trti*

dvlivKiy of, Willi |«.»«<r of itiilMtiiittintj othtr 'wuriti, -, TTl.
MututM of Limitntiuni dti*" not >i|>i»lv ii>. Tstt

* iiillHtiTrtl »e<iirity. 7n1
hnw, nmy be rrftllHi-il , "Hi
I-IimIki-p iii'iy nut i>iiriltif.r ni ^„U. of. 7wi
rn.. .if ilm-ilH *htTf ('.(intiihle iii<)rt«rt«c. 7s|
|t.i*iior may m-II liiw iiiti-rcBt ut 'iiiy tiiin', 'h\
hIicii |Hiwiior tun iiminlain Inivcrl 7h1
t «ii it fH) retaintU for unotlK-r di-ltt thmi Ih'il for uliiili it i*> ninHr. 7H2
•hIo by [MHm-i.-. 'H2
good* pawHfd »>»fiii|>t from dintrenii. 7H2
umtuthorinrd dcalinK with imwn, 7h2
dintinc-tion U-iwrrn im'^iilar dculinjc and intonsihlint drn!iiijr« »illi. 7»2
not liiiblf to bf taken in exeoulion U-yond thi- i-xtrnt of the iwwnor'i

intrretit, 'm '

P.iwnbrokerH Alt, |872 : 7K3
into uf pawn by |uiw-ner. 7H3
dihgeneo reqnired in, 7tt3

ri->.i>oni«ibilitv for theft. 7k4
liMWnec liahfe for nim(e<ii.mi(f a>. »tll a- for niir-fcnfunco. 7fl4— c Noir-
rKAHAMCE

pledjpj taken awiiy by mi[)erior forte. 7N.'i

rnlen aa to iixe of a |inwn l>y tho ii"*'"'"*". TW
uis to diligence of pledgee, 7Hfl «. I

of jewels omy not be worn. ^M
duty of pawnor to pawnee, 7m
protita of, how to be Hpplicd. 7Nft «.

where lire on preniiaea of imwnbroker. 7S*l
iHiwnbroker'a liability for burglary. 786 ». II
banker, a pawnee. I33n
of aecuritien pledge<l to ^et^lre the obligation of nnothir. I2H4
tee Bailment

PAYMENT.
in Mvttleinent of claim, effect of, 2*H
to agent in cash. H21
by cheque when allowed. H21
teadinesH to make, muat be conleniiiorunediio with rendinesh to lerfonn

duty, aw
may be appropriated " up to the last moment " 1250 n. 11
of bill of exchange, 1295
presentment for. of bill of exchange. I2lt5
where complete failure of ronaideration for, I30fl

PECUUAR TEMPEBAMENT,
of neighbour does not limit rights of pro|wrty, 17

PENALTY,
imposed for breach of statutory duty, effect on right of action of. 30(1
where given by statute in moieties to king ht\S cimnion informer kins
may Hue for tho whule. 308 n. 7

sometimes does not imiwrt a prohibition. 309 v.
under 55 George III. c. IIM, one penalty only recoverfd though sevenl

patientN treated on one day. 1162 n, 3
no differenee between prohibition under n penally and absolute prohibitioD,

PERAMBULATOR,
whether nuisance or not on highway question for the jury, 362

PERIL,
acting at one's, theory of. ronsidered, 563—«e Trespass

PERIL OF THE SEA,
pirates, 882
burden of proof where injury might have been nvoided byskill and diligence,

where master neglects to repair damage done by. 1024 n. (I

ship seaworthy against, 1026 «. 3

—

see Seawobthcies.'*
considered. I03H il «eq.

defined. 1059
miwhief from inlL.w of wafer in the hold of n vessel in course of naTJeation

held. lOfil w. 4
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PKItIL (IK THK Hy..\~roHi...',.,l.

Wlwr« SX(;f(>tL'tl 111 » bill Oi UdlllU lllfr.dirt (u KU U-lnii.l lli>rr*u.« ir..ri>M J

lOttU—#^f IlinxiMATE rti »K
i '

h'lw inifr|irrt)-<l in thr I'lutid Nt ttr-, Hhiii
•atriliiitioii <.f ]i».- to, only i'iniii.rnt»-< -liiiHiwtit-r wlnri' i

|i(72-*«M Hii.i, i»r Ladihu. <')iAKTt:H I'aktv, Ship, ami Siti

I'KRILOL'S Al.TKKXATIVE.
<'4iiw4l by luiorundiK't of iinotht'r |aT«iiti, -<

nmhly Jiml unifnnonably i-nriMiriti-ml. INH
iliity ill, wlu<rt> nillixion on wat.T iiiiiw-m' ,. UHm. Imil. liil.*»

I'KRINHAHLE (iOllOS,
roaHonHblr i-uru to k- t.ikt-n of, HlK
nwy bf rv*iM whi-n- drlivcry injt lakt-n. 1)14—^.. G.mii*

PEBHONAL ESTATE,
lUmttuPN ill rpN(Hit of. r«i»vfrt-d itl.,i.ninnlly tu «• t nm iiii<)< r Lorri C

belU Ael. tlW—«« DAMAfiEi

PERSONAL EXAMIXATKIV,
of injured iwriitin may Iw ordm,! in niU.iv c.i»v^, (Vs «.

PEB.SO\AL IXJURIE: .

whut dntimtten nH-overdhli- in n->[NT» of, n? m. 4, 1U5
t'k'nient- iil dniiiHtfc |>roi«T t.. Ik- .di siilt-rcd in tho Ntot.h law ia aKw-ina
damitgw for, 1(U n. 3 ^

tnedicftl or i.tir((ic«l f»[...nH»-^ of . luld. Jir»« nroveniMo, 172 m. 3
prinoipleH ot tom[wnwtioii lor. niidi-r Lord OnnnbcUM Ait, 1*1
rule at) to unnnigi-H in d'cv of, KM mh- lixMyiv.H
lUmnKoi* for. n[>t diniini^hril l.y insiirHiin- of injured ih-r.ton. IIW
proviHioMK of the Merchnnt Miip|.iiiu Aru wild rruard to. 2*t7
aUBtAined througli breakinK duMii of lirid^v. 7t«3

PERSONAL BEPRE.SENTATI\E.
ot troBtep littble to iiiike j(<«mI Io-h ariBini/ from iinpn.i.r ii.viMmrt rf

the tnwt extate, l23U--4.f Trlstkk

PETITION OF RIGHT,
brought by (he Sfieakt-r of thi- Hmi-ff of Cdiimions, 21IJ
hiatory, of. 217 n.

proceuurc in. 217 n.

when iivailahk' a^ a remedy, 217 ».

not ATHilable ii){iitn»t mnnpy rHfivcrl nniliT treat v riKht-^, 22(1 n.
Statute of LimitatiuDH doe» ii'H aj.ply to, 220 n.

'

PicrruRE,
lent to eihibit, 05j, 762
received for transportation by ordinary- pa!tnenf(er 'fain. 1008

PILOT,
compulaory, and shipowner not within toe relation of Dia.-.;,-«- and (erviint.

668
not a servant of harl>our authority, 1*40 n.

ahipowner rettpon^ihlo for. where pilotage not compulaory, 1042 n.
compulsory, position of, 1013
where primd faeir evidenre of nrglijiencp against. lOtS
conditions under which the defence of coinpiilHorv pilotage avaiU. 1043
personnlly liable for his own negligence. 104o
scope of authority of, 1043 ».

engaging tug. 1047
negligence of, co-operating with tiiat of nianter ard crew of colliding chip,

collision while in charge of compulsory pilot, 104H
negligence of compulsorj*. in charge o"f tow. loai ',

reaponsibility of owner where veMncl with ecmiiiiUoiy'iiilot iit nioVinB in
tliick fog, 1060 n.

' ^ I e

aee Master op Ship, Ship, .^iHiPowNER. Tow, and Too
PIPE,

hole gnawed in, hy rats on board ship, IfXil

PIfiACY,
may include mutinous seizure by pissengerH, loCO n. 9

PIRATES.
are " enemies of the king," 882
defined, 882
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rffmt un luibillly ol, IMMI

< JUHKLH

. I

PlHTilL,
liniiK II

PLANT,
hirinH, <

PLATK.
or jt'Wfl. <lr)-).it«-(l With UtiikiT. 7M
iMWni^l by ti-n*iil (ur lifr. 7H|
Irl hikI wiirn nut in ivtvur, 7U1
l«-tit Mild wurii ixit hy urdiiiMry um-, 7WJ n. (— «,

PLATFOKM,
of tnt\*hf RlKti'W. rtllinR "vpr homwr im, 4A| .

<>( rmlwHy »utii4i, iitiijtvtiun »n. \nn
iMin ovvr-huiHlnu, IINU

in Kiiim-I n-.t nwt-.Mfily iifi|li){«-nt to hnvi-, 1W»-*r Haii.Kay Cuiir<Uit
PL.»VTII|N(),

in«tl(ilily r.ir yiviriK iliiJd ilungrp iik. IKI m.- ... ('Hii.it

IHIISON,
|x»"iti<ir ofinlfTtiiriliiirivM l^tw^-n viiidor tuiil i.iir. hti»<T. 30
".iidrnlfU HUiiiiiii«(r<ttii>rt «>(. fl*>

nubility far nejiliur-nt nI«> of, .«»

Allmini- Ifml to iliiU, riKlil. of fMtbt-r in r.-M«.ii „(, IMI
lor rut, rntcn by tr(><>)>niiiiiit[ di^, 424 n. 3
prohibitinn on NcllinK, "71

P(»LI(K.
iWHition of, wjih regard to liability (or llieir mih(i'H»ami., 32tl
Puii.i'!ty of polx-etiiAn iihtiotInK dus in -.trei-t And iniuriiiu ii..ti..t im. r. 320 » 7iindt r ronlrol f»f coiiiiniMBionrrii. 327
dulii 1 Knd linbilitirH of thf viinou* b.>dif« of, 327
Metr:)pnlitAn, crtii |>rom.(iilf (or obiitriK ting hi«hwHy, 3*13 h 2
I'titrping pri-miNCi., riKhtH of. 457
privatr iR.rw>n hi*y not kiv«' .iliothcr into rii«l<«iv iiftcr diMiirlmme h»»

ffititcil, |Ht2 »1.

PiJKTHR,
on ntilwAy ttlHiiiminR door, 1W7
K.o[M> of .inploymcnt of p«ilwiiy, loU—«<• HcnPK -if KMfl.uY)iL>T

PORTS AM) HARBOURS,
rillht to ['onNiitiitv [wrt. 836
dcHnition of jwl, Hatt n. 1

SM to the Ihwb of, 836 n. 1—«e HuBotiK
Pt)SSK.S«IO\,

nttht todiHtrain of i-T-on in p<'"H^h^i(n <f IhmI. 741 n. 11-.,, lU^mua
riKhtB o! person acliiiiHy in [wiwwHiiion, 741 n. 1

1

in whut cifLnm>itan..|M. ^ivM a riKht 1o moinlHin un *>.tinn for the (uUviilur of jiroiwrty. 7tll «,
the eHsencd of a pledsp, 77H—are Pawn
dtfined, 77H ». 7
ill good f»it)i ncvsuHfy to conHtitutc ii plcdjie. 77!l
j;on8lrmtivc delivery of, of pledge n»ifioient, 780
hen for repaim nriiiing from, 780
of chattel Mlleged not to !«. lost by Kratuitciw i*riiii«Kion to third iwifcou

does not coni*tilutp iifieney, NIH n. 6
of hill of exchange pntnd fac<e t-vidente of right to [ire«ent, 12ti2 n. S

POHT OKI CE OFFICER.
tnn^elliiig on railway line under Ktutntory power, V35—mt .Statctoby

POST.MASTER-GKNEHAL.
privileges ha to telegraphs, IU5

PREGNANT WOMAN,
injury to, 70 n. 2
righti* of unborn child of, 73, 74

PRESCRIPTION,
dit<tingui!.hed from guBtnni. 370
reference to the Prencription Act IS.lg; 421 ?. 2
to fence a clofip, 504 n. 3
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PROPKRTV {OCCUPATION OF),
duty to cxen-ine control over, 405-4Mimut not involve injury to the value ol ,mothcr'«. 4U5_,,, t»e^
ruier;'4j;i"'

'"'™"'"'-"' "''""" "•-'"'-" "i-'Ki- ^^ .0..

thiutle seed Kfown on l.md, 407
treeB overh«nginK nciplilMiiir'H lund. 4(j7
rcnderH ijaWe for iiiii(.imi-<'. 40«
pigeoQ Hlumting niiiiMmp, 408
imtural utter of, 47|)
lenant pnm<J/«fie]iBble for wtint of i

Tesast
rule when, ruinous, 411
KrHling in [Hivement out of repair. 411
rinht to creot hoardinir. 4l3_«f(; OflHTRri ti;:v
iMviil.ier always, owner in peculiar .irrnniNtHnf-et., VmUv 414w h'.t IN permanent injury " dintingui.hcd from " transitory," 4U i

. 411, 'm.~:<u J..\M,i.(,RD ASV
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PROPERTV (OCOUPATrOX OFj—eonlinwd.
occupier i-iinnot cNcaiie liability by iiu-rt.' I'liiiiloyiiictit of another in four

caac», 410
illegal lu-t imnowd on other ihoulden due" not hhift reeponsibilitvof it,

4lfl

dangeroiin opcDitionn in t)u> vicinity of priviitc ^ruuiidH, 410 r. 2
liability cannot Iw xhiftcd where owners duty in h ntatutory one, 41H

—

see

Statutory Di-tv
injury arising from doing thing contracted to be done, 410
real property iiHed no ha to become n niiiitHnce, 411)

lamp hanging from house, 41ti

latent defect in preniiHe^, 4lt)

—

see DErEfT
work intrinsically dongerouH, 419—«ff Dasoebous Employmest and

Danoerotts Oferatioxs
liability to persons resorting to preuu-ies, 423
trespassers on, 424, 441

—

see Trespasser
how, may bo protected, 427
adjacent to public way, 42K
abuttal on highway doen not limit rightK of imer, 431
tmsafe, distinguisned from property rendered unHafe by treMiMHhiers. 4^2
now falling from roof of house, 432
attempt«d imposition on owners of, abutting on street of duty to keep

property in a condition not to become dangerous to trespasHers, 43ti

interference with the natiirfll condition of, 433
limitations on fencing with barbed wire, 435

—

see Fence
duty of public to occupiers. 441
rights of traffic as agalns^ frontager, 441
bare licensees on, 442

—

see License
acquiescence by occupier in certain use of, involves no liability, 443 n.

no duty to keep in safe condition generally, 444
no duty where oroken railings to [person not invited on, 445
doty to bystander looking on at o))erations carried on upon, 446
persons invited on, 449

—

see Invitation
people resorting to premiseH on businesH niuxt be protected, 450
occupier ti use reasonable care to prevent damage from unusual danger

which he knows or ought to know, 451
entry on, to save property no trespass, 457
distinction between cases of reasonable use of property in a way bene*

ficial to the community, and ca^es of keeping a dangerous agency for
mere amusement. 481

—

see Dangerous Agency
ground fioor and upper tioora of house occupied by different tenants, water

supply in common, 4S3—we Water
rights of owners of land by which a navigable stream flows, 463—^ee Water
AND Watercourses

for damage to another's land in the lawful use of one's own, no action can
bo maintained, 473

summary of duty of owner of land to his neighbours, 486
one is entitled to the natural user of pro(>erty free from intemiptiOD or

limitation by any special user of neighbours, 497
ownership of strips of land adjoining a road, 504 n. 1

duty towards neighbour's cattle, 500

—

see Cattle
occupier's duty to reiiair fences, 508—see Fence
duty to fence against adjoining owner, 508
detriment to railway com)>any's tenant through ineflicient'*'pcrformanoe

of the statutory obligation to fence, 512
rights in game, .523

lessor intermeddling with property in hands of lessee is liable, 800

—

see

Landlord and Tenant
possession of fixed property, liability entailed by, 601, 602, 003 '» *

owners of premises liable to persons there assisting their servants in a
transaction of common interest, 682

PEOSPECrUS.
of joint stock company, imiiort of, 1223
liability of directors for statements made in, 1220

—

see DlRECTOBS~and
Joint Stock Company

PROVLSrONAL ORDER.
identical with statutory |>ower, 291^-aei? Statptoev Power

PROXIMATE CAUSE,
what is a, 82
ootuidered, 03
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PROXIMATE CAUSE—WB/mMcrf.
urdinurily a queittion for the jury, UN
ofdetitb.itelf-ilfHiriU'tioii, wliiltiiu iictxtt'of iu>Hiiity iiuliut'd by nc^li^-'fiic t-

of M railway company, 01)

refereiiL-e to cascH on, 4(j4 n. 2
high wind carrying lire a jircat distanci', a renioti' lonscinience, i>^'.' n. 1

where particular liegligenco in not u, HVi
of accident, intmfliciency of harbour buoyM, 840 n. I

of lota where brought nboiit through neglect to iiialit.' rejiair^ nnd nut
through aea damage, 1024 », 6

intervention of new cause must be proved, UOK n. 2
«« Cause and Causal Cu^^ECTH^^

PUBLIC AUTHORITIES PROTECTION' ACT, ISlt.t

tiherifl not entitled to bcuetit of, for anything dnnu in tUiicstiiitiiiii *>f nro-
eesB, 277

notice of action no longer requisite in ciisc of alb'^ii'd brcaih <'t piiblir

statutory duty. 320

—

Statotokv Dutv
procedure sulxttituted, 330
costs under, 330
tender of amends under, 330, 331
notice of action u^ved in certain cusc^, 3:il

see XoTlCE OP Action

PUBLIC BODY,
damages payable to, 108, lOlt

liable tor currying out a plan essentially defective, 241 h.—mi CurpuHa-
TlOSH

PUBLIC BUILUING.
no wiirranty of MtainuBe uf, implied. SI5«. 2—«e .Staikiasc

PUBLIC CONVENIENCES.
beneath roadway-. 3jl> ». a

PUBLIC DUTV.
does not create private right of action, li2 ".

PUBLIC EMPLOYMENT,
what is a, 874, 874 n. o

PUBLIC OFFICE.
calling of common carrier d -cribed'a!) a, 870

PUBLIC OFFICER,
considered. 210-250
position of the iSovereign, 210
position of the Secretariei^ of State. 218, 211*

position of military and naval ofiicerN, 220
subordinate officer not to judge of expediency of order. 223
malicious or oppressive execution of orderH by, 23.'^

in the civil department of government, 224
commissioners acting under parliamentary authority, 22'>

commissioners acting under direct authority of the Crown, 22<>

fjovemors of dependencies, 220
ords of the Admiralty, 226 w.

Commissionerii of Wood and Forests, 220 n.

Commissioners of Excise, 220 n.

commissioners appointed in a conquered country. 220 n.

Lord Manstield's view of the sacredncKs of the i>erson of a governnr,'227
distinction between governor and viceroy, 22S
status of Colonial Governor considered, 228 u.

Lord Lieutenant of Ireland, special position of, 230
powers of governor contrasted with those of lord licutenint of u county

or mayor of a borough, 231
rule of duty of, 231
criminal liability of governor. 230 ». n

clothed with judicial duties, 231

—

see Jl'DOE
no action against, for statements in oEficial reports. 235 n.

action against coroner, 235 n.

wrongfulexercise of jurisdiction by, 23o n.

county court judge, position of, 230
when not expected to judge of the sufficiency of statement showing cause

for the exercise of jurieaiction. 23!)

difference between a deputy and an assignee of office, 23^ ».

ministerial officers, 23D
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PUBLIC OFFICER—cmlinuat.
acts done by. where there iii statutory authority, 240
attiQK on behiilf of tictverDiiient, 241
Pottiu»Hter-(Ji-neral, 241
ovBrsfers in making a rate not ministeriHl, 241 n I

and thotr subordinatca, no relation of master luid servant between 242

aMther^Tis"
^'^^^ '" °"* ^^^ """^ '*"**' "' ''^"y'Dg <>«» work to

aotion brought by convict against. 247
acts of, de fnrto, 240 »..l
may be suspended by letters patent, 249
indictable, whea, 249
honesty of intention material in criminal case asainst -Vri)
notaries public, 251
the sheriff, 2S5
when indictable for misbehaviour in office 27(1 n 4
principle of liability of. to any one injured dire( tl'y by the iH-rforuiimce ofthe duties of his office, 285

v *
exercise of office is proof of duty to discharge the fun.lioiis of it. i'tj » 4may sue on behalf of public for nuinanco erected on land over which thepublic have right of passage, 344
a common carrier \n a, in a sense. 8!I7
duty of, under the Lunacy Act, 1890 : 1 Kill

PUBLIC POLICY,
North, U.J.'s. view of, 13 n. 4

,
where a duty to the State is violated, (542
"1 the common law, 726 n.
m the civil law. 720 n.
us a ground of decision, 799 n. 3
solicitor not allowed to take advantage of his own ignorance. 1175

PUBLIC SERVANTS, CLERKS. AND REVENUE OFFICERS,
duty of, 278
abuse of office renders, liable, 278
liability of, for not preparing not i.e of judgment. 278
liab e where duty imposed on, is neglected. 278
Imble for fraud or nejilect of dutv of office, 278
degree of care demanded of. 278'
liability differs aa it affects Crown and private individuals. 278
action h^4mst clergyman for neglect to perform marriage service, 278 n. 4revenue officer, duty of, 278 ». 5

.-<»».*

"Tf^2*79
^ °' "^^ °^ *""* *"*^ (confidence concerning the public, effect

giving bonds for the dif-charge of their official duties, 279
tax and rate collector (liability of), 27«
ilerk liable for issuing defective precept, 280 n.
volunteer undertaking duties in i-onnection with judicial prcce^-* "80 w

PUBLIC WRONG,
remedy in respect of, distinguished from remedy in respect of privateinjury, dUo

PULLMAN CAR,
injury auBtnined in, 948
entering without payment. 953 ». 3

PUNCTUALITY.
duty of a railway comiwny as to pimctuaiity. 9H8
taking a ticket docs not amount to warranty of, in starting train on thepart of the railway company. 971

(s "" "'«

QUACK.
legal position of, 1158

QUANTITY SURVEYOR,
functions of, 1310
relation of builder and architect to, 1137, 1139

QUARRY.
land let for the purpose of being used as, 409
unfenced remote from road, 429
I'.-j'iutioasin bUatiag, 021— «te Pbopbrty (Occlpatios of)

RABBITS.
on land. 521
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HAUE COLB.SE,
ub.deiiiiM of part at, doc. not in kw eioiiptatc Ic.pc. .v.l „ I

BAGS,
packing of, «78 », 8H4 n. 1

RAILIXOS,
broken, abutting on »lepi and area, 445_j« Propebtv {(kciPiTios or)

RAILWAY,
a highway to bo used in a partirular modi-, 332 n.

RAILWAY ACCIDENT.
producing diKase and ultimately canning suicide, 90—».v AcciUEVT anilIj'rvitable Accident

'«»iiuK>Tanii

RAILWAY AND CANAL TRAFFIC ACT. m-,4 ; 1)2.-. .1 «,,.

RAILWAY COMPA.VV,
special duty to sick, aged, or (ocblo passengers, lol a
attirmative evidence of negligence must be given to charge 1->G «presmnption of negligence aoes not arise against, in every ciseotac.ident,

ice on the platform of, warrant, presumption of negligence, 127 « 2

negirgfSt, r2ir^
^ """'"^^O" *»A'"« «1>°" ''"-i' line not being

excited, riotous, or drunken crowd on platform, 134 ii.—». Platfubmdelay in opemng gates across highway at level crossing, 141 «tram suddenly drawn up, man on line, 144

nigfi^mcOM™""'"*'""'''"™''""*"''''''''""''''
'""*")'

™'''l'''°y'"

duty with regard to engines blowing off steam near highwav 4:)ounnecessardy blowing off mudcocks. 435 n.
**

.
•

liable for obstruction, from hamper on platform 4ol )i 1

and the company have both an interest, 452 n. 4
*

liability in respect of too low bridge, 45o ii

duly of, with regard to the construction ,md use of their engines, 41)3statutory duty on, to fence lands adjoining line, 008-512
horses straying on line, 510, 51

1

gates dividing line from road, 510, 51

1

holding themselves out as carriers of live stock are under an obligation toprovide facilities for receiving and discharging cattle, 51 1 a «power of arrest given to servants of, when, .ll)0-o!l2_,„ ScoHE OF-AUTROaiTY
authority to bind the company for surgical attendance 500 nacts in^ra firea and vlira virei, 591
passenger falling down stairs worn smooth. 6311—ste Staibcask
whether common carrier of live stock. 900
may be gratuitous bailee of baggage, 01 1 ». 1 -sec Luo.iAO ERailway and Canal Trafflc Act, 1S54 : 1125 el »™
reasonable facilities given by, 020 n
steamers of railways, 926 «. 1
tralHo carried on tor the joint benefit of two companies, 93s
as earner of passengers, 040 et seg.— *fe Passenqer
duty to passengers founded on negligence, 941
liability for " empties," 938
passengers may claim to alight at usual place, 041
duty in providing suitable carriage. 944
duty of inspecting cars, 947
liability of, for injury sustained in Pullman cars, 948—»»c Pru »i >!i Cabwho IS a nassenger, 049
' licence ' to travel in carriage of, !).J0

infant travelling without ticket, 950—see Infant
right of passengers of, does not depend on contract, 950
liable to pasenger with through ticket, 951 n. 5
when person rightfully on railway disentitled to recover against US"
difference m duly to passengers and trespassers, 952—sit T«E»PA8aEll
travelhng on line of, without a ticket. OfS n
duty of ticket clerk of, 953 n,
purchase from holder of non-transfcrable ticket issued by, 953 n
friend accompanying passenger to station, 954

055'°
'""°'''" °"^' travelling on line of, under statutory j.owers
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RAILWAY COMPANY—eoM/i»«(d.

duty to uHfl cure while protecting their jiroiwrty, \UHi u. 1

I'untruot limiting linbility when made with infant invalid, 1)36 n. -i

i-ontrai-t " to larry under a free prtHs " 1W7
terinH for contract for the curriuge of ffoodx or paHNPnKent with one i-oni-

yinny primii facie hold good for the whole journey orer several linen,

958
pfFHrm travelling, how (ftr bound by conditions not actually conimuni-
cated, 9fll

teat iif liability of, for accident occurring on their preniittes, OtiO

—

see

f^ Accident and Inevitable Accident
jiarcelii office, liability in respect of goodR left at, Uti3

proiter direction aa to conditionH on ticket, t>04-~Afe Co3iDlTloll
liability of, an to punctuality of trainn, 968
may inuptct seaHon tickets, Ult8 u. 4

may i»ue for excess fare, when, 96S n 4
expelling passenger, IHIU

distinction between right to refuse to carry and right to expel, 900, 970
bound to cartv all perBons subject to certain limitation!, 969
time allowed for refreshmen. -, 972
to maintain means uf communicating lietwecn paBnengera and aervunts of

the company, 972
duty to use the best precautions in known practical use for securing their

safety and convenience, 973
safegiiardi sacrificing convenience not demanded from, 974
duty to test f nd inspect material, 975
whnt improvtmentB must be adopted by, 975
may not experiment so as to risk the safety of their passengers, 97tl

duty to provide means of ulighting, 979
special duty to invalids, 979 n, 4
passenger lenving train while in motion, 979 n. 4

duty not absolute to provide platform, 980, 984 n.

in absence of platform duty of, 980
invitation to alight, 981
duty of, to provide means for their passengers safely alighting, 984
crushed finger cases, 987
boys playins in railway i-arriage, 988 n. 5
officers not bound to prevent intending pHssengers opening carriage doors

to see if there is room, 989
not bound to anticipate extraordinary prei .iii' . 990, 995

• duty to protect passenger whom they had notice is being assaulted by
fellow passengers, 991

servants of, have power and also a duty to preserve order, 092 n. 2. 99R
examination of person of plaintiff injured in railway accident may he

ordered, 997
itliitrator may determine claim to compensation under Reguktioii of
Railways Act, 18B8 : 997

luggage under control of passenger, 900
merchandise packed as luggage, 1007
what is " reasonable time prior to starting of train " nuestion for jury

1011
common carrier of luggage, 1011

—

see Luocaoe
transfer of passenger's luggage from one station to another, 1012
receiver of, 1267

—

tee Common Carmer

RAILWAY PASSENGER,
see Passenger

RAILWAY SERVANT,
under Employers' Liability Act, IS80:

Act, 1880
713

—

see Employers' Liability

RAILWAY TICKET,
through ticket, 951 n. 5
travelling without, 953 n. I

not transferable. 953 n. 1

travelling by ordinary train with excursion ticket, 953 n. 1

travelling beyond distance, 952
free pass, 955, 957
conditions on, not actually communicated ^o iiassenger, (tOl el aeq.

return of deposit to season ticket holder, 9b) .(. 1

duty to produce season ticket on demand, 968 «. 4
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RAIN.
goodit injun'd by, N4f>

RASHNESS.
diRtinction betwcpn, nml lU'tilijiencp, 4
effect of workmnn'tt. iti case of injury through neglijjvnce of employer. 010

—

see Danoeboch Eiiploy»ent

RATIFICATION.
none of a forged intlrunient. 1309
to be founded on full knowledge of the (net*, I2tJ3 n. fl

see Estoppel

RATS,
poiHon for, eaten by dog. 424 it, 3
eftting hole in box for c'olleclinjj water, 4H2
in a warehouBe, 827
damage done by, to rargo, lOttI

REASONABLE,
stantlurd of duty of the reHNimHble man, !)09

REASONABLE AN'TIOIPATIOX.
the limits of, in <iueitionM uf liability, HH

REASONABLE CONDITION,
in telegraph cuttew, U22 n. 2—*" Cosdition

REASONABLE FACILITIES.
for alighting, absence of, IWS n. ^

REASONABLE PRUDENCE,
meaning of,

REASONABLE SKILL,
import of the phrase, 1089

REASONABLE TIME.
what IB, for taking proceedinjtH to attath sheriff, 272 n. 10
for reconnecting gas with premises, 391 n. i
matter of fact, 701 n. 2
tocr>mmunicatedefectorneg'= .nceunderEmployer^'Liability Ac-t, 1880,

what, 701
what, considered. 834
for consignee to remove goo<lM from carriers' premises, 010
American rule for carriers, 91

1

in the case of an invalid being put into a train, 979 n. 4

—

see Infikmity
for presentment of a bill, mixed (jucMtion, 1203
of law and fact. 1293
for presentment of a bill, 1295

"REASONABLY FIT AND PROPER,"
what is meant by the expresiion, 794

RECEIPT,
may be contradicted or explained, 1333 n. 3

RECEIVER,
negligence of, 1131 n.

functiouH of, 1260
personal liability of, where amMjinted under a trust deed, liliU

position of, when appointed by the Court, 1200
rights of, 1236
rule of liability in the United States. 1207
extent of the liability of sureties under a receiver's recognisances, 1260 ti. 7
action against, qvd receiver, I'^W n. 8
effect of decree for administration of estate in hands of, 1266 n. 8
personal liability of, for tortn committed in the management of business

in the hands of receiver, 1207
liable in case of misconduct to be ordered to jiay costs iwrsonally, 1267

RECEIVING HOUSE,
inn held, for common carrier, 001 n. .>

for common carrier what. 920— -^t; Common CarRIEB

RECITALS,
in deed operate, 1364 n. 2
as notice, 1374—^fr I>eeds and Title Deeds

'
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BECREATIO.V OROUM)

publio rights ill, 447

BEPBESHMENT,
time must b,. allownl by orriCT tor, 1)72

REGISTER,

""p-X'ST °°' °' '""" """ ™"''"")'> " '"l-t of ,„t.,„r..
*" JoinT »Too» CoiiPA.iv ind TsrsTi.

REUEVINO OmCEB
duty of, to lu„.,ic., ,l69-,„ Ltn.ii,c ^i p„,„„ o„,„„

REMOTENES.StOF CONSEQUENCES
oo„.,d.r,,d, m-.„e Co,..,„.».. .„i p^,„„, „^„,,

REPAIRS,
to carriage „„t to be repaired, 809 n 4to .h,p ,„ t.o interest., »«, „, ho, .pp„rli„™d, 1108 » 2REPLEVIN,

""oTZ :•«"'" """ '" ""-" "" P»«y- • P'operty i„ the thing .ned

REPRESENTATION,
in what oirciim.t.nce.. raise, ground of notion 1117, ,-

f-n^mZTst oTpTiTS''-"'"^ •» "'• '"^^^^^^

Sn*^ gS' mT °''*'°'"^ "'"'" "^

s£;Sii,t;rr'::'C"''°'""'"''°» '*•' "'-"-.lis.

BBS IPSA WQUITVB. 115-131

n»?o"Zter '.iid's^rtnt'lTso"'
'"' ""' '""'^ '° "•«"= "» %"»•«/. >2»

does apply to dangerous work, 615
SES JUDICATA,

under 6 4 7 Vict. c. 86, «. 28 . 20o
rule as to estoppel by, 1370

RESPONSIBILITY,
of young child considered, 166-see Child

RESPONSIBLE AGENT
who is, 45-82

'"'ll^Cal,^.''''"'
"'• ""• ™'"'""— »"!. irresponsible agent, 80. 85

when not a cause, 156

RESTAURANT.

nSotn"-'l2'°..T^M7'„:^;^—
^,S'i^ - ^.r of, for

RESTITUTIO IS WTEORUM
rnk "!/°J°

^•^'"^ty damape,', 1093rule^d^niage. in Admit, Ity. 1,1,_,„ Co.,^,„,, „, ^^^^__ ^^^

RESTRAINT OP PRINCES
what constitutes, 1071

RETAINEK.
executor's right of, 1228

RETURNING OPPICEB
duties of, 2e0-«« SHEMfrs

REVERSION,
what is a permanent injury to the, of a chattel, 799 » 2

BHEUMATISM,
.'""». .1

may be matter for legal damages, 105 », 3
RIPARIAN OWNER

'"iSr^rlfrj^tlol''-' °°' '^''""°" -' >' •*» P-bHc at ,.rge.
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RlflK,
ac<te|)ted by'iMnon of imuiiunl twnnibility, ItM)
wli.it iH i»(!urptiuice of, qumtion (or jury, 020
tHkfij by brtllre for hire, 70.1
wbtro lb«co i. «,»,rt from Ibf rolnlion of inanlrr mnl «.,v,,nl If Ihrouih>loj.„llof drf.„d«„t |,Ui„t,lt fail, to .pprr,.|,ao it ll,..r" i« iLbTlhy.

when voIiintHrily pni-oniit^'red. «26

Ito ..ntry mto the cm|,l,.yii,,„t , „„d „«|».,.tiv« liability .liH,rtnli«ti<i,

where m'ceptanfe of, no neiilijifnce. Oil)

"XttilrUkl'S'
'""' '" "'° """'""''- " '!>. .,., yntcnt „„t

not nm..«.itily accepted though known and worked in. 1141m what c,rc„m,t«„ce. a workman can .ontract to iin,lcrt,,ke, r,|ii_.„

I«-riU 162 n 3
"^'"'''' ""'' °*-''"""°" ''"''"•""'

RIVKB,

j

Rivers Pollution Prevention .AcIn, 3H0 n H
no right to tow on bank of. by common'biw, 34« n. 1

373 n 1
" *° "^"'^'"If "•"'" "<""' "«"•• <•" comia-n-ation,

"""nSn^S^^ """ "'"" "•"'•" «•" '"<•-'-"' "—
.

of «..

""S" °'' "'"'"""•'' '>' """'"" "»«"l. IIWl— ««,:„ AM. «.,,„,.

KOBBERY,
l.tw aa to liability where bailee deprived of l.ailM„-nt by 74.,
fntin paasenger on railway. ItDl
excepted in a bill of l«din|(. 1001 «. «

.litd.Tm"'""
""' '''"' '"' *'"•" "*"«'M~.- pre..,„li„„. .„d .kill

of triislt'c, 12;W
«f Thkft

ROMAX LAW,
"ce Civir, Law

ROLNDABOLTS.
duty of |>eople liccn«inp, on their proj^rty. 7!W w.—ace Lit KNfE

Rl'XAWAY ENGINE.
duty to provide Hgiiin«t .outingency of, 'm-^ce iLowMonvE Esui.ne

SAPEpEPOSIT COMPANIES, 830

SAFEGUARDS.
whitt Ji railway cora|>any should provide, !).J7, <j!t3

SAILOR,
obcyinj( illegal order, 620

SALE,
by desijription, 52
of ]Hiwn, lit conunon law, 780
of pawn hy pawnee. 782

"^805^*** '"""""'^* ^"'' <l'»ting'''*-''»'d from cmtract for «, rk inii l;i(,(,»r,

of goods, pasHiiig of projierty, 800 «. 2

SALVAGE,
defined. 1045 n. 5
authorities on, referred to, 1045 n. 5
arising out of a eoiilniet of tow.if,'e, 1053

"^'"lOToV
5*"^" '"' '*'"''' "*'""^'™""^"t "f «'''r has ended their eonl.aef,

see Abasik)nmbnt

SANITARY AUTHORITY,
permitting pollution of ..trenni, 311-«e Wateb A>;d Watebcci rsw
see CoRTORAnONS ' "^t-s

SAVINGS BANK
nculieence under th" Trustee S.ivinss B.ijik Act, J883 \ff,n

vol. II.
;iB
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pRect of i ,«uin^ \»mi» buok, lt7S n. 3—«« Pam Book
pLVme^nt hivie by, on Uilb at pceHuUtion of da|KMit book which hut bet-n

atolen, l?7:i ». 3

SCAFPOLP,
l»enon iimng, built fur other purpovm, can impow no duty on the owner

of, 4A3
niiiMter grntuitou* Imilee of, iterviint takrv no Kreatpr righta, 400 h. I

not defective if the strain on it i« wholly uneipoi'ted, tiW) ». H

SCHOOL.
ntgiigenre i>f tenchfra u( a publio elementary, 240 n.

rcNpnoHibility of uinnKftprR of puhlin elementary, 249 h.

nreiiiineit, liiibiljty of a. Hchucl iKwnl in reaiMK-t of, 249 it.

ttreooh of atatiitory duty to provide achooihoUHu. 3IU
wliero daoKemus through oriRinal ronatruotion, 316
win-re deteriorated condition not uopafe oonHtruction cauHe of aooldent,

3llt N. .'l

SCHODLBOY,
permitted to play with dangeroun subfitance, 0(> n.

8CHO0LMASTER,
rcltlion tu m>inagvra not lervant and matter, 24U
(luestion of the liability of, for flreworka given to •choolboya, 500
duly of, to keep dangeroun chemicals out of the reach of sonoolboya, fifH)

ditty of, fienerally, 500
treated an having a mercantile character, 1271 n.

SCHOOLMISTRESS,
relation of, to committee of management of public elementary eobool, 240

SCIEXTIA.
ne(.<eHHtiry in the case of an animnl tnaiuueta natura doing damu/i^' in

order to charge owner, 535

—

see AkImals

SCIRE F.WIAS.
uiiproj>riato mode of proceeding to obtain the revocation of a grant, 217 <

I >linhed as far as relaten to patents, 217 it.

SCOPE OF AUTHORITY,
acts of agentH, how far binding on corporations, 320

—

ate Corporation -i

water allowed to escape by gervant, 484 n. 3
acts within, of Hervant, 571)

question fur the jury, 584
when power of arrest is outside, 691, 592,
to detain person in order to regain possession of maater'a property, 592
of harbour master, 593
outride, to employ other servanta, 598
driver permitting one to ride without pay on car, 952 n. 5
of pilot, 1045 H. 5
set Master and Sbrvant.

SCRIVENER,
employed to examine into a title, 1194 ».'7

biisinosH of, and of attorney distinguished, 1 196 n. 7
what the busine«« of, is, 1196 n. 7

SEAMAN.
ordinary rule of master and ser\'ant npplies in the case of, 019
fellow servants with captain, 060, 007
de^ition of, 722
maitt^r's tights and liabilities as to the disehiirge of. 1030 n. 1

as to inability of, to refuse to act in circtimstancea of danger, 1039 ».

may become entitled to salvage, 1076 n. 6

SEAWORTHINESS,
i^hiii presumed fit at beginning of journey, 1026
defect subsequent to sailing through neglect or misconduct of nia&ter or

irew, 1031

to exempt shipowner from his liability for breach of warranty of. dear and
unambiguous wordt) essential, 1028

how far a condition precedent, 1025, 1026 >i. 4
definition of, 102.i. 1026
fiiiHM where seawort hinettd disputed by underwriterB, llKlo n. 3—we IssuR-
ANOX
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'KliVKl

ii-k. 10.1<> M. 3
I*

.hiiKiwnfr jukI honiru-n. I Ho

I»'«iMlIy

i-n.-tit*-.!

tiuUH llf

il'ilily

MENT,

8KAWOkTHL\E8S-coii/ii,i„rf.
HUPNtiun of. for jury, 1U20
" H»iter Aft," I02tl
dofwt ot. arUitiK «(ter .ommriKTinpnt of rj^k,wnnt of, arniiiK 'roni muddim-H* ..f riv.r Kr'T
want of knowlf^f^ no riuuse loK)
evidently of, 1031
" Ht time of MilliiH," 1032
timfi for roMlinir, 1034
of Bhi|j iinpliotlin every luntfMt iK-lwerii

SKA WALL.
neRlH-lmp to «,«ir. gives » vuuw „[ ,ut

injurt-d thcffby, 3S2
foiwidctwi. 37U-3H3
!inbility torvimir, 37l>
word! of the old writ » to duly ot thf Crown :wo « I

"'Iv i??^^"'"*
*" contribute to ...aint.nun.:. „f „-,; Lll « t

iirotoble oriRin of, 380

SEAL.
information rei.|KH-tiiiK, 1342 n. 4

sk(;retaky,
of company undiT thf I.imiipd Liability An, 1227

SECUKITIKS,

and .\;oo™;,rpr.» **""" """»• ^'^""•"'»'« IV.TK,

SEIZURE, 1071,

SELF-PRESERVATION,
legal effect of acts done with a view to, 41)

SENSITIVENESS,
abnormal, l(>0

SERVICES,
what are, under Lord Campbell's Act, IW

SEWER,
nealim'ncc in constructing. 241 M.
defectively constructed, 296 n o
liature of the duty of local body in reimirinii. 2(1(1-7
defective grid placed over. 2U7
when mandamus should issue to make a 314
construction of whether obligatory or discretionary. 31.-.

cons? u,°,cr.:M'";
•"'' ""'""'•° "' ""'' »' 'li-Hng lishcd. 315oonsliuctcd .0 that injury naturally acrues to third r.rson 3 soverflow ol, liability of corporation for danianc , « ,...,1 .i 1 .

circumstances. 318
damage caused thereby. i„ what

^^S. TlT,':.
'""""""'J' »'"'=™« with <hc .low of water from a

""Lofir
''"'"""'°" °' ""'"-^^-i" P"Wic Health (London) Act. 181.1,

obstruction in. when authorised by statute 37"
detinilion of. 383

n.oi-

in the metrogwlis. 383
distinction between, and drain, 383 n •>

cessiiool not part of, 383 n. 2
as to vesting of sewers. 383 n 4
what rights of ownership conferred by vesting of. 384
right to sup[)ort of. 384

(-
, •

bursting into cellar. 385
producing injury when used in way authorised by Act of Parliament Is-.

OEcape of sewage from, liability i„r. .185
new-, must not omit to give protection previously afforded, 3811duty of maintenance of. by local body, 380

™cu, jno
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ri'intHly fftr ttffHiilt by loml \wAy in niKintfnani'i' of. 3Mil

wh"n iiciioii ((ir iifHltic'itPs ftnd nm n pro<-t>vdiiiR (or <'itiii|>fii>Htion U ihf

|iro|KTri>nii'(ly (iir whiu nf e^tr in i-onitrw-ting, itNil n, i->-«rr CuurRiv-
•iathik

lirimd fnrie rcpnrulile Ity ni'i'ii|iipr, 4t)U

n-iiiitntpiiii-nl of, iin|irrrr<'tly done by tontr»<'l«r, 4lH
right t<i hitthwuy Muhjtx'l t<i, 43-4

iliity Id ki>p|t H'WAtfc (ini- in hoiiml to rrcfir* frr>iii t)(iwitit( on nfijititHdir'n

Und. 47ft », 471*—*" Piu^rKHTV (Ocf-urATio^ i>f). Ska Wam., and
VVaTKH and WaTIR ('tll'MIKH

SHAKKN.
in initrl finfic of, rijiht to xill, ini|)liH, 7Ht>

SHARK CKRTIFICATEH.
with A ItUnk f'>rni of traiiMfcr hAndnl orpr, I2MI n.

tif E^iTDrFKi.. JniNT .Stuck Cumpany, Neh itiarlk I^strdikkt, utd
NKdOTiARI.i: PArXR

MH\RKHI>LI>KKH.
riuhta of, ah ugAiiiMt dlrm'tur (»f. n 4'oin]wny, 1221
wlii-n dirprlorM of comiMny Htt rh trimtet-H for "hnrvholdorH, 1223
Btf DiREcTOB mid .huNT Stock Covpanv

HHKI).
Iilowri d')wn by hiiih wind. reH|>i>nHibility for. 7ti:t

Af ACCIUKNT, A< T DP 4ili|>. illul I.NKVITAUI.K .ArCIOBKT

HHKKP,
hiiilnifnt of flock of, HOU tt. 3
Htfiitpd cM'iiinnf; thrniifth fcnti', HI4 n. 1

"f AiaxTRR und Hailhent

HHERIFP,
HctH an j<id|i{e in dc4'liirin{( iiiitjui'iiy of rotcn, i,T2 ii.

ronnider*^, 25ft-277
deputy, 21Mt

iinderaherifT. 2M
ppointH hiiiliffH, 2JtO

rcHponiibility of, 297
miitrondiict of offlcerw of, 2.17

hiid c'liHtody of rounty gnol ut cuiiinion lnw, 27tH

Hiipointrd r^itoler, S.'fH

linnihty of, l'.r an exruiM', 2M fi. 4

diiticR of. 25U
IN retuminfj officer, 2.1U

wilful iniiifenBanne of, in oonductinfi pleotion, 2(tO

Ht hia peril to tnke nolii-H what K<KMln h(.> muy take in execution, 3SU n. 7

duty of. in summoning jiirieK. 200
to rupontc the king'n writ Rt hiit jieril, 2H1 n. II

|Mirty Hhi lU'tion ftgaiuHt. for non -execution of writ. 2tll h. 1

1

miiy not wi up that writ in crroneouiily Awarded. 2H2
rannot rcfuNc to execute voidiible prwi'SH, 2(12 «. 4
niiiy break ojien do4>rs at Huit of the king, but not uf private iHT'-on, 2)i2

now, may levy in royal nalace. 2tt3

might defer execution till return day, 2tU
rc(|nii«itett for iiction againni. on a /f fa. 265
no iwtinn ag.iinst unlens actual diutiage in Hhown, 2lt.'i h,

how punitihable for misconduct, 2(l.') n. H
contR iillowed against, 2tiri

where there arc various writs in handa of, 26*1

hatt the Hole distcretion in re<iuiring the aHBlotanfO of the <oi

2iUt n. :>

when bound to Hell. 2(17

only to seize what is reasonable, 2(i7

mile by. 2(W
mile by muwt be with reasoniible expe'lltion. 2riS

duty of, in conducting sale, 2tt8

no warranty of title by, 208
.'Sect of safe by. 208
duty of, whfn in p(jKscn:^ion of gtiuds. 269
indemnity of, 270
niiHconduct of, within kcc. 2!) of the Sherifft* Act, 18H7 : 272
roincdicH agntnst, by attachment, 271

"tabulary.
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w\un, may bprnk ii|N>ri diHirN, 3TJ m. S
\wn^fwUnn» tnr HltarhniMit anAlnit, miMt be ttkfn in r<-.i-.Hi'<>.|.. lini,- >: •

ooniriii)il III, hitw jMirKfd iiudfr oltl Uw, 272 n
rant^dlr- oftKlnKt. by Hition, i^^
ItaMn «t mil fif iHTKii , Niiinii iml writ. 27.1
notion i. «t|Kiii.t hiifh >h«rilT, nut <iK..inNt »ii.l.T-K.-riH ,.t L.illl ':!
remnlifli »gaii»i, fur rt<(iirnlni{ fi^ri frri, 274
«niii>t iil««t| Hiiitfriiir (iirrf, 274
nturii ul, niUta (hihh how {mivM). 274
Ukini{ MiirKliva on « replevin liond. duty "I -'"I
li»bilily ol, At th>» luit ut tU )>.-r«.n wh«.r «<»«!« .«rr tak<-ii "71
omcfp of, ukiiiK wrunK P*Twn'B aoDdi, 27ft
wh»n,iu'tiiat hi- |N-ril, 275
li»ble lor nny abnitr u( |iri>t cio, i7.*t
when nulled by ..xwulion . rHitor. oxw iilioii .T^litur I

>!«• "-.'i

'Tk&^.SYh'h't.I',','".':"
•'•'' "*"'" " """•"'

HhWv iu troviT wlirii, 273
liiibility under H Annt, c. U, «. I ; 27a
not bound to Ihid nut whut ma in dur to n L>ndlord :;7.1 » hiwb»t IN " tHkrn in rxeculinn," 27t( h.
when liaUc to |»nv rutvn. 27U ».

.i.-tion lor money had ..nd rr-fivwl ..mnot In- ni.iinl4inr.l l.v n
rctover rrnt »K.iiii«t >.I>.-riir who h.i« «.)ld t.'niLnt'- uoud
••iiH'uti..n, 27ft i».

""th?Uour1
*277'""'' "' '"""" '"'"'"""•'""- '" «-'""»i: tl..' jt-h.-,

.nnnot Mil a li«n. 7H3
cnnniH sell nor plrdK"" beyond the |»lcdi(or"i. Jiil.r.-Ht, 7N3
liuinmon cHrrier Kiving ii|> gnodH to. on invnii.i prorw., )tl(|
wronitfully boibio^ km.kIk which niiyht riulilf.iltv h .v.- b,,-,, :.,.i«.d s
«'-; Writ '^ m .i, t.

vhartrred by iho Crown, [Kwition of owner uf *2'»

ne«liK,.ni« of a r.hii.ke<-,«T wli,-n- m|„,. laid III.' in do, k, :mi
I'h-irterer of. when liable (or ii-j(iii ,,.e. tiOt) „. 3_„, (H.uiTliri P»rt\when waworthy, 610—--rHKAWoMTHiMiNH
iwHition of the niptain o(, «t7. «lH «. 2_«« Mahtib or Sh«
hitent dftfect in .tw-rinft ge..r of, 7«1 n. 3~...f Inehtablk AccmKNT
notion for nPBlij(enlly anrhorini;. H4I n.
laid up in doik tor winter, no duty to keen hulfhwavN . Itwed. S43
duty m rf«r*it of ,,rot«'ting d.iiiKeroi.« ,,h„eH while hiiildiuK. S44 u :'.

^f DASomoru Place
duty of master to mive and dry <-iirf/o. SMfl
triDs-Bhipmng uirgo, MHO, 1030
" renMonanleneiB " of repain to. (t45 n. 4
all Bhipn curryinK tiooda not to bt- trfat.d us eoninion eiirrierf., lol» n -,Common Carrier by Water
contention th*t general Bhips should be excluded from liability of .obiuk

c«rricr, 1020 '

maater and owner of general, common carriers for hir,. i(i2l
Kenernl nhip, detinitiou of. 1021 n.
law na to general Hhips in America, IU21
preaunied fit for the purpose for which it is used. 1025
"duitable," what. 1020

*'he';f voyage reiiiiin-i. n different c-iiiipinent of. in
1032

rioui* parts of it,

tocauHciiiiiiiiim- to other jroodf. I0;J2~
goodu in, must be itlowcdHi

gee Htowaoe
time of loading, 1034
mHsler'sduty, 1034
where duty to repair. I0;J7

managing owner, 103K
regiHtcred owner, 1038 n. 3
injury done by negligen* or unskilful management when the posse^tt^ion and

control have p!i.t«ed to the charterer, 1040
survey, tmmd fc:rir evidence oi th^ iu.ts«i[y of npiiirb to, 1040 «. 4
onus an to neee«eity of repairs of, 1040 n.

the mate, 1040
the oharterer, 1041
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|nl.ilHtr#. UHt~*rt |'|I.t»T

aiHHitory ruin wb«r« i|»iiiit|p> itltrrtHl br ahttrt ilfllvrry •( itiHaU Untuht
lo KnicUnd In f<>n>iHn. HMI

limitation of lUlHlUjr in n-<|M^'l of, |im
Hriliah M-nitiilnK. tlvhnitiim ut. |IM| n. u
when in ttiw, li»bilily uT. I(>M J<tft3—"« Tow
w-kr.owliMlKmffnl by m4Mlvr « to th* rfinilltiiHi of uonth nvrtvnl nn ImihH,
how far ttit«tnilinK, lOjMI

when liurni, KHM «.

pwnM-nji^rB' luggnap on "hin, 1077
runninr foul of nnrhor without » hiiny, lOHI «. 3—^rr AirriKili
wilfully wiiltlwl In lidrwAy. I<M2^m->^ CiitjjBlo^a n<i Watm
niovriMAnt* of, in harbour mid riM(l«trMl« to b« rriiiiUtt^ by tbv miivf.

mcnt> of amall rraft, lOM
dflfinititm of, lOM? n. 3
lUMIltr «»f. for colll*ii>n only to rttont of Taliic at thf timv of nrrrat,

in rolliaiona whrrp iiroiifr'v of •overeiiin of forfign »tnti', KKMl
mnrltlmr Uw of NcutUml miiiI Knglanil tili>nti<-al. KHA n. ft

In motion miiat avoid Mhi|> iil uiuTiiir, KHW, lUUK
when* morinR vmmI Win not in fault. KHW
bi>ina UunrhfKl I'ominit into colllRiun. 1 100 n. 4
liKhtM partially obKUTMl, 1104)

ailinR away aft*-!* r«Ui«i»m i>rf>««um.'d Kiiilly of m (tliKf ii--p, 1 l(l7

rt-iwir* in two Intvrenta iiiinttanponnly donr, how ti|ijMit (lonwl, IIOH ». 2
CroiH tonnntti- ut, how r<vkoniH|, II|o'».
ow mcaNuml, llOjt »., MID n.

diiliiaKc dono by, hnw to be rxtimnlril with n-feremi- to Ihr lonnagi" in
iliiim for p(<r*onal Injury, 1 1 12 n.

Qiiorn'a MhIp, dnniM|i0 done by, 1 1 14
*rr Riu. or Lauikq, Priidht, Nhii^)wmkii, and Tt-n

SHIPHROKER.
n.il liablt> Id ati'vwl irf'B labounr for [jcriional injiiripn rrrpivid while ua-

IriadiuK <''>'({>. IftSIl n. 4

SHIPOWNER,
Adinlmlty Div. haa nn juriMliction to entertain BiiitN undrr Lord Camp.

b»!ir(i Art. SOB
'

linbjtity of. for uprvant'a acta. tWO n.

within thpgoperal Inw of li-vbility in hia relation to hif men, UI9—«« MAflTUl
AND Servant

obligation to nirrch.tnt wamen. 61ft
roinpuU-iry pilot not nrr%ant of, (HW_*^( Pilot
duty of, M to accepted peril". HM*—j« Buj, or Ladhto
ft* to Hpoclal puatom ronatitutintt, inaurer, 840
(?) *i'tion by, atfalnxt charterer for loniiof ahipthroufth Hhipping dHnKeroun

goods without notice, 8H7 ».. SHH n.—ser Dakueroi:^ (Joodm itnd Expi,<i.
HIVRS

with contraband Koodn on Itoard Hhip. 8H7 n.
no warranty to, by shipjier that gooda have no concealed dcfitt, 888—«f»

(ioolw
duty on m«Hter as repreBcnting. to trtke rea«onaliIe oare of goodw, 911
nnture of htiaineHH carried on by, 1020
liftbiltty of, iiNually determined by H|)ccinl contrncti;, 1022
not liable to Bhip|M-r in cane of iettipon, 1022—«rr Jettison
atipulation excepting, from liabilitv for hiw own ncBliiienfo is not invnlid.

11)28

not i-ntitled to recover against owner* of cargo where negligence of muster
h.18 occasioned the peril necesHitaling ;he jettiiton. I02fi

liivhie where rudder was internallv dcfectire alth^uch om
102it n.o

not bound to repnir during voyage yet if he doeti bound t.

in Beuwnrthy state, lO-Sn n. 3—«^ SEAWORXHifTESS
liable for tortious ni-ts of maslcr, 103»

—

es Master of Whip
liabl© for pilot, 1040— **•«• Pilot
liable for neceHsarics, IO40
defined, 1040
personal liability of. for neeessarien, 1040
limit .ttitj'is of liability under Mcrrhant Shipping Act, ]SS4 :

compula<,i-y pilotage relieves from liability, 1043

ardly Hinind,

put the ship

1041
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kkIiu

..,.l.,l ,,

•n lie

. Mm „w

M "t Im-. >.»n,

nl «l,.„n.. r-Kli.

lwvin« (wotmI f»uU im ttw |Mrl ••/ lhf t^ilol iilHi Iftit t<.

.

[ riuiwrktml in tb* wlxwnti' itt tinutt of i'(iiitril>iit>-r\

(Mtrt of thi> rn-w. I(H-I
lldbilily of. wh»rf Hhlp il«r* injury wbrn ic*>tiinu mt- <l'- k ititd'r iMrlxnir

Miii>i«r> (lirwttiin )>unii«nt !• iNtiilory i>i)Hir<i. Iimn—«,, Mtiii»>>i'ii
Mamtik

lUWtitjr of, fw wt of ii«>tni' <mf 'ni lioiinl whilt* ih>' *r<Ml i. i

rnminiltorv |)l|i>t, KHM - «r< FllJiT
lUblhty of •Imlttfl by . hnrtKr \mrty «* M\ of 1, •llnu, |it.vi-

tAt>l<fO A«n ('HARTItll (SrTY
wh*n rrNponaiblP lo nhiiiji^r, lll.Vt

nut mponaibl* when di'ini-'t- of iihi|> i- t>iiUbli><h'-<|. ImT
IIkU* iindvr fhArtrr i»irty whrrit vuy^gp utMntl'miHl. hi.w
IHTBonitl littbtllly of. lOAH
whfii peraonrtlly IimMp for •Iriinkmiip-x iif biir. rpiH>>l< r, |r',>

ilulilB of inv*li«tNl«<f| iiiRiiranir |ki|i> y, |IHMI

iwgliarnne of, f>nAhlinit mnrinrr* (o Hmiitfttl'* ti-Hxla »ii lu.,.

iMilioy f.( in»iir*iic«, 1070 «. I

only bound to tnko th« «iiinn enrr r.f uimkIm h

1072
only pion»rKtfH) by iittrihtitton of loxa to nn

K^n<r. 1072
rfR|H>nail4r for t|i-f'Milt of ifiiMtrr in lundii.;: i;.i. il>.. M'T.'i ri»ii\r.iiv
(liitr (o [waMDKrr. 1077—.. pAHHic^cirR
linbllity of, m ro>|N><t of rncdiiiil riimi. [>irri*il iiiidi-r \l<-n Imiil sf .<

Art. IHIM f t07H
of rfHM-l Hunk in wntf r-wity n* river, liiibilifv »'!. |hk|—w. 'Jiwrm i tii>>
lipn of. for fnighl. llWA ».— «, rnRiotiT .m^ |jr:»
iniiy inHtitiit* llniitnlion ot liability unit Millumi mlmitlinft Vi»Uihiy, 1 till

8H(HK,
IprhI i-II«t of, 07, 00

SHII'WRKCK.
u [irril of thpNi-H, lOth)

NHOdTINd (JALLKBY,
npnlidf-nif of lit-fn»f>r of, how it nifcrl* hi- Iiniii.(.r. 710 «.—,»( Ui r

HHdRrS'd IP HOUSE,
Uwflll H<-|. UU H.

SIC VTKRK Ti'O, UT ALIEXUM Sn.V l.tDAS,
limitiUioiiH ..n tlw HpplicHtion of, 40(1

SILVER,
drlivcwil to a i«ilver»itiilh to mukr nn iiin, HMK

.sin(;er.
nt tliu oiK>ra, nkill rrcimred of, 1 131

BKIDDINO,
motor CHr, 440

SKILLED LABOUR.
how default o( nkill is to \i>- U-ft to tbf jury. HTn
I'on-idered uenerHlly, il27-1131
rule for learned proft'HHion, l\'2H

competenrp prenuiiit'd , II2>' »

SLEEPING CAR,
pntrrinR, wilhont iiayim-nl. iffitt uf. 'X-'d i>. :\

poiiipany not a cuiiKiuui cHrnci- rmr nn iniikvf j.r. iiTt n. .'p

duty of pompnny ii'ovidiii^f. iiT4 v. ."i

American prwh o( luftgau*' !'"' '"' '" I""*' "- *

see LrooAOE, Pi'llman Var, iind H.\ii.hav CuMrA-SY

SJIOKE
from locomotive rtifiinc, 2^7 n. 3

SNOW.
falling from roof uf hoiiso on i<nft<<n;.'t'i'. 12'A «.. 414 »,, 4112

inrludcd in Btrert refiisr under The Piiblie HeHltb (I.(ndon) Act. \Hi

432 «.

/HI PROPEHTY (OrfVl-ATln^ dK)
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SNOWHTOHM.
iinpp lim( ddivory wf cRttle by common carrier does not iiffcHt liim with

linhility. Hfti>—«f Common Carrier

SOLATIUM,
for wuiinded ftv Hction for dentil admitted in St'otch, rofimcd in

e Campbeli-'m (Ijord) Act and l)AMA(iKH

SOI.DIEKS,
rarrit'd iindcc novernnientiil obligation. Ii73 «.

SOFJCITUR.
may be ii|)|i,j;ntfd iioUiry ontxidi- London, 251
not juBtitied in [mrting with conveyant.« to purchaHer without recpivina

cAsh, 821 . H'2-2—9€K VENRoit AND Pdechaser
connidered. 1172-1205
torm, includes three cliisHen, 1172
officers of the Supreme Court, 1174
not mere agent of client, 1174
amenable to «nmmary jurindiction of thf ('oiirt, 1174
no duty on client to ascertain solicitor's qualiticnliinN, I17r.
may not delegate his jiowertt. 1175
partnerH liable and reN|>onhibIe for niiscondnct. 1175 n. M
liability of, arises from contract, il7U
AH officer of the Court, 1177
Court will interfere summarily in case of fraud, I17H
('iiurl will not interfere Bumniariiy in case of biundir. 1178
ordered to replace trust funds. lJ7ft—«tt Trvmtee
niiscDuduct in the conduct of procee<lin((s most usual ^;round of the excrcife

of the Court's nummary jurisdiction, 1178
may be attached for misconduct, 1180
liable for not truly describing the residence of his clitnt. ilVd >i. (i

shoidd obtain written retainer before commencing Kuit. WHi n. 7
qualilicutionsreciuired of, llSO
negligent jHTformance of duty of, to client, 1180 j*. 7
not liable for mistake in " a nice and difficult iioint of law," 1 182 n.
diaentitltd to accept buuiness conflieting with bia client**, 1184
remuneration of, does not affect liabililv. UN4
liability of. both in contract and tort, 1184
with sjax-ial retainer, 1184 «.

privilege of. not to be required to disclose his client's Lusincss, I1H4 n. (i

where artion against, for negligence at common law no remedy in equity

Statute of Limitations in action for damages for negligence against, 1185
see LuiiTATioss {Statute of)

client may raise the question of negligence by resisting the claim of the
solicitor for liis n'niuneration iin that ground, 1186

retainer of. effect of, 1180
duty to advise client as to prospects of success in his ailidi. 1IS7
negligence in mannging litigation. 1186
bringing action without plaintiff's authority. 1187 «.
may compromise action, but must exercise skill in doing so, IIS7
prciiirinnry investigations to be made by, ll^s
duty where difficult points of law arise, 1188
blimderingin the ordinary procedure in an at t ion. 118it
B(:o|ie of authority of, to bind his princiml, Um n. 5—«cc SturE of \ctho.

RITV
to trustees, duty of. 11(10 «. 5

—

sfc Trustee
advising discontinuance of good case, not necessarily negligent, 1 191
where negligence of, eonducea to the conviction of his client, IIVX)
may not ca|>riciousIy retire from case, 1191
not liable for mistakes in the course of proceedings, not his omi wrsonal

mistakes. HOI
handing over jia|H'rs. duly of. Ilil2

duty of. in the course of business between vendors and punhasers, 11(12y \E\lJOn AND PfRCHASKR
ncgligi-ncc of. in matters Uvit in litigation, 11(12
as iulyocate failing to attend police-court, 1101 n.
lialtility of. for loss o<cft8ioned by omission to make seaRhcs. 1193 see
XoncE

not estop|)cd fnitn setting up adverse title to properly included in particulars
uf property bought by client, where client is aware of what he is buvina.
1 li>2 rt.

• **
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80LlCnOR—conti,ii„d.
may be liuble whi-rp dfcd nroffsses. to be nettled by thi- t'ourt lHi:t
practiM' HH to m(ikiii(i st.in-fu-x iit to title. Iiy:i
duty of client to oxiimim- »letiU h.indcd him by bin solicitor, 11|I3 i>

dwty of, in the eoiirse t.( biwiiuM-. bttwc'tn landlord .uij ti-muit. llfM-
LAynLoRD AitD Tenant

duty of. in the prcjmration of ieiiHcu. llJ(t
duty of. in the course of negotiating between leniier iiiui Innwcr 1

1''

(n) duty to invest in a iwrticulur Bccurity, 1 im
(b) duty to find a aecurity for client, Iiy's
(f) duty to invent without reference to client, 1 1!)*'

duty of, where client is a trustee, llVH—vrr Tri'stee
for mortgagee truBtee, not liable for the iiiBuffi<ien.y of

the mortgagB money was jmid through him, IIUS «.— t-i.

laying out money on mortgage in the ordinary <tinr:<e ot bus
acting for both lender and borrower, I III"

may be atTccted with liability of triintee, ll«7— *<* 'I'ltV'iTH
making client'H will in hiN ..wn favour. I IdS
duty ill partnership nrntlcm, HUT—«ff Partxership
duty in inatteiM affecting the relation of princiiial and sur.l
duty in arrangeinentB between debtor and creditur, 1 t!l7
duty in matters matrimonial and teHtamcntury, 1 197
deportiting elieul'a deeds without hiw knowiedire a- scimitv

client, 1H»H n.—sec Deeds mid Titt.b IIeeus
duty under the Bills of !S,ile Arts. I1!W
buys client's property at his peril, 1 l!^H

when held trustee of his client's pro|)<rtv. 1 !!!«

personal liability of to third i>t'rsun. 1 Hljl

may not derive an advantage at theexpcnsf of his clirnt uu
busincKn, iiuy

agent in town and client
lien of, lllHt n.—Sfc LlKX
having trustee's trust funds in hishandi-. 123:1—a., Tm^ri.K
money nii8a)ipropriated bv. lL'35 n. 7
default of, does not render trustee liable. 124« n. 3
money for investment without fraud in tlie hands uf. iiii>:i|.|ir.ipnatecl,

depositing title deeds of Hit'ut with his banker. 13tlS—.. Tir].E hEEi.^
no negligence m client trusting, in the ordinary way of bu-iu,--. i:i( n
defrauding client by handing him tictilious title det'ds, lltO
effect on the client of knowletig.- of, 137J
notice of, 1,>71I

—

aee \oTKt
SOVEREU;-V—see KlSu

SOVEREIGN OF FORKIGX KTATK,
position of, when owner of ves-cl in coUisinn, lUHl

SPARKS.
on neighbour s proi»erty, a trespass, 4!^3 it.

emitted from fire-box of an engine, 4!*1

from passing engine setting lire to heap of dry grat-.s. 4!'.'i

from a chimney, duty to pievent injury to a iieighbuiir fniii, U«7 ii. 1

xcc LocoaoTivB Engine

SPECIAL CONTRACT,
under the Carriers Act, 1830 : 920, !>2l

with common earner, conditions, all* walle ur.d* r. !22
under Railway and Canal Traffic Act, IH54. may be signed by the carriti
employed to cart and deliver between consignor aiLd raihvnv ctU'ianv

country, no [>rivity btt

«3S
nee CitMMus Cariukr, Co ;th.\lt, aiul DruvERV

SPECL4L DAMAGE,
signification of the term. UMi
to found action for an obstruilirn ti

SPECIAL DUTY,
to old, lame, and i*

" in |ieopli', ,", >i

SPECLVL PROPERTY.
effe<l of L-oiiaidercd, "37

RPECIAIJST DILKIKN'CE,
what it is. 28, 11»3—d^c ^:ku.i.ei> L.-

1 hifihway. :i-l.j

.J—(( Inkih.mitv
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SPECIFIC ARTICLE,
implied undertaking with regard to condition of, 944 Ji.

—

itff Goods

SPECIFICATIONS,
no wnrranty on the jmrt of pernons inviting tender on,MI3S

SPRING GUNS
calculated to inflict grievouH bodily hnrm illcgnl, 42iS

law iig to, conHidercd, 42G
interpretation of the act rendering, illegal, 427
»tt DANdP.ROua Weapon

STAGE COACH PROPRIETOR,
distinction between, and railway company, AM
nff Coach Proprietor

.STAIRCASE,
dangcroualy constructed, 310
dangeroui, as between landlord and tenant, 41.1 n. 3

—

m€i: Lavtu.ord and
. Tksant
defect in, duty with respect to, 445
when common to various tenants, 448
dangerous as between workman engaged on work, and cm]iIoytT, V'M\
bras8 noHJng of stepH of, worn smooth, (i3!'. !>77

absence of rail to, 093, n.

in public l)uilding,,no warranty of, 815 «.

STAND,
on race-rouFMc, liability for security of, 59 v,

STANDING BY,
while money is expended by one on land on the suppoNition it i^ hiw own

1264

STATION MASTER,
scope of authority of, when accident occurs, 590 n.

STATUARY,
received for transportation by ordinary jMssenger train, lOflS

STATUTORY DEFENCE.
under Employers' Liability Act, 1880 : 689

STATUTORY DEFINITION,
how to be construed, 1087 n.

STATUTORY DUTY,
breach of, evidence of negligence, 133
in repairing sewer, 296
mere fact of, and damage to private person does not give right of action,

where there is a penalty or special procedure prescribed by tlic statute
creating the duty. 305-313

non-i)erfonu8ncc of, how redressed, 308
where no mode of enforcing performance ordained, common law method

available, 308
to provide schoolhouse, 310
neglected, does not extend to give action for loss suffered therefrom of n

different kind from that contemplated in the statute, 310
excused by Vf> major, 319—«« Act of God
when breach of public, action within six months. 330
when jury warranted in finding bridge m;iintained in pursuance of. insufli-

cient, 378
where, prevents liability being shifted to contractor. 418

—

no Costractok
of railway company to fence lands adjoining line, 508-512— .«if Fence
breach of, fil9

of the master to the servant, 031-—*ee Master and Servast
distinction between statutory and common law liability. 043
failure to perform, evidence of negligence, 645
breach of, does not exclude defence of contributory negligence, 645
any agreement to disfffinse with, absolutely void, 646
neglect of, by railway company, may not be evidence of negligence. 974

STATUTORY LIABILITY,
'primd facie arises where neglect of statutory duty, 307 n.

for not consuming smoke '"as tar as practicable," 287 n. 3
limitation of liability of owner of tug for damage to tow, I0."2
limitation nf, in cases of collision, 1108
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STATUTORY POWER,
acta doiie under, by loiriniHiul of «tatiitory Mipcrior. 240—«,t' Punuc

acts done where there is no dpfiiiilt', 240
miiBt be Btrii-tly confornipd to. 2«5
to give comnenutttioii, 2H4 n. 4

—

/<te Compessaticn*
most frequently give im option to mc or nut to ii«p tliein, 285
acts done nmier, only aaved thereby from being actionnble wrnnux 'Nti
eReet of. where interference with th» rifthts ot ihe public \h in tb.- .oiitt'iii.

pifttion Of the Legislature, 2N6
effet't of. where grade of «treet whh lowered under. 2K(i ».
to use locomotive engines, 286—<ipc Locomotivk Ksuivk
is an ftbaolute protection when exereised without nrulijfcncc. ^Hs
mcidentally conferred, or permi«sive. 2ti\t

effect of permiHxive, 28it

of erecting a iniisftnce, 2110— *r< Xiisaxck
must be exercised in conformity to tlie genenil hiw, 2'.tl
effect of provisional order, 21tl

effect of ixceeding, 292
general rule of liability of those invested with. 2it:i

Itrohibition of nn tut with no remedy prewri l>ed . ;iO!t

action by r. stranger a.Minwt defH.iUing contrmtor fi.i hn-m-h of iK-rf-riiiam .-

ofst itory duty, 310
when y^. .nJBsive not the suhjeet of niandanuw. :i]5 n 2
of laying pipes may limit highway authority's uMer of liiirjiwrv. ;n;.{
inconsistency of statutes. 353 n.
to construct canal, 372—^jv Caxal
interfering with private property, canon of c<.nj.tnvtion of, 3M
distin<-tion between aots within and without the aiiibit of a 38.1
of gas and water eomimnics. 31)1—,.fr fUs CcMrANY and Water Cimpvsv
followed in diverting highway, what consequences attach. 431
of railway companies in the carrying on their business. 437
persons electing not to exercise yet bound to reasonable care, 4.->l)

to construct embankment, effect of to jwn back water, 477
accumnlation of water under, 482— .-'( Water and w'atercoihhes

STATUTORY REIIULATIOX,
where breach of. must be shown in order to exonerate that it

did not contribute tn accident," 10H!» h. 5—me IvEViTAni e
ns to lights, infringed. HOG—sec Collisions ox Water

STATUTORY RKMEDY,
taking away a common law right of action, SOS

STATUTORY WORKS.
negligently T>erformed affords facility for a thief. 80 «.
absolute obligation or discretionary power in the [.erformanrc of. 313

STEAM ENGINE,
blowing off ateam near highway, 435
blowing off mntlco<ks unnecessarily i^mi friflilcniiiy l.i>c. 435 h — «Pt
Locomotive Excise

STEAMER.
of railway. 02(1 n. 1

STEPS,
to railway station, brass nosing worn smooth, li3!l, !177 ». 5—*-- Staircase

STOCKBROKER,
misapplying funds, held liable on the fouting oi agency, H21 ?/. I

definition of, 1145
liability where disputes arise between niemberti of Stock Exchange. 1

14,''*

insolvency of. effect on position of cnstoiucr. 1 I4I> ii.

duty of, where employed to make a bargain in the course ot his business,

employed to buy shares iti a particular market witli particular n^uavs as to
payment. 1147

may render himself pcrsonallv liable. 1 147
may be guilty nf conver-inn, "l 1 47
client not liable for fault of, il4S
duty of, 1148
not duty of, to get transfers registered. 1 148
illegal bargain binding by the rules of the Stock Exchange, effect of, 1148
effect of Leeman's Act (.10 & 31 Vict, c, 2&). 11411

certainly

AcrmEMT
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STOCKBROKKtt-c«t/.M ued.
rontract illegnl but li>ttpr of indti nity given, lUD
paying in the imK-i-i-dw of a clit-nfH Iniit fund- to hia overdraun acccant

with bi» banker, 12Ntl

relation between stoekbroker and elient, what, 1287
^fi- Brokkr

STfKlKHOLDER,
not lo suffer where bankir haH tram/erred aecuritieH undrr k'ntd nutLorily,
I346—«c FuRuxRY, Joint Stock Compasy, Xkgotiable Insthdmist.
and Neootiabls Papxb

STOPPACJE IN TRANSITU,
law an to. discuBsed by Lord Blat^kbum, 1056 n. 2
see Bill hf Lamsq wnd Vendor and Purchaser

HTOWAGK,
of goudtt in ship, 103?
master's duty in superintending, 1035
negligent, not " default in the management of the »hii>," 1109 «. I
aee OooDa, Master of Ship, and Shipownkb

STRANDING,
defined, lOtil) ». H
wavo or wash, 1085
tec Peril of the Sea

STREAM,
what, 460, 473
ftgricukural drain not, 473

STREET,
what is a, 333 n.

'

priraary object of a, 34H
used as a stableyard, 3.50 n,

repairing broken-down vehicle in, 350
compL-naation for an interference with the level of, 357 n <>

ineludei any bridge, 378
intertert-ncp with, for laying gas and water pipes. 387

STREET LAMP.
in London, injury to, 804 n.

STRIKE,
men leaving works on strike, «till ffen^-ants, 613
failure to receive goods through, jf02 «. 2—see Dbuveby

STUDENT.
in medical school, poiiition of, 1151 w, 2

SUBROGATION, 498

SUICIDE,
following on insanity produced by accident causer" thrc.ii«h negiigmce, KO

SUNDAY'S LAWS,
no defence to wrongdoer, 11 n.

SUNKEN VESSEL,
abandoned, liability in respect of, 1080~sit Obstrcction

SUPPORT,
right to, of sewers, 385—««e Sewer

SURETY,
duty undertaken by, 12G3
duty not diwharjted by mere lachf» of the obligee 1203
of receiver, 1260 «. 7

SURGICAL EXAMINATION,
when may be ordered, 997

'PURVEYOR,
country surveyor and valuer, duties of, 1127
advising on advancing money on mortgage, 1140 ?i. 4—sn: Moetoaoek

SURVEYOR OF HIGHWAYS,
duty of, to repiiir and keep in rejiair, 300
lias no new liability for not repairing, 300
vestry in the metropolis is, 300
Mtxluluiy euneliiieiils concerning, 337 n.
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RURVEVOR OF HlGHWAYii-eonliniud.
history of the appointment of, 337 «.
lidWIity of, under the Highway Act, 1S35 : 337
in ly take miterialB for the repair of liij(hwav« in his Jistricf . 337 w
not pernonally liable, 337
raonot remove oUtructi.»n without ordrr in writing of juHtict-N
distinction between surveyor under the Public Health Act, IHl

the Highway Aot, IHSfti 338
not to be (riminally convicted under the Highway Act, IHSi'i. h. .->('., when
he mn merely given general diroctiona to repair, 33» n.

instructing contractor under direction of highway board, 340
ciinnot make agreement alienating highway, 3Kif—*»c HlcHW^v

SWAMPING,
of boat by awell, I0H4, 108*1 ».

TACKLE, •

duty of master as to <o:idilion of, 013—«*•»• Machiserv
TALLOW,

melted, flowing into si-wern, projicrty in, 732—m' Bailment
TELEGRAPH.

wire falling in u public highway, 118 «, 2
Htatutory law at) to, 1115
exception as to the P.wtmn«tcr-{i -nerarn privilegPH. HI.-.
effect of the acts with regard to liability for negligence 1 1

1,',

no analogy between a consignment of goods through a cirricr and the
transmiH^^ion of a telegram. 1110

English rule as to contract between the company and the sender the -^anie
as the American rule, 1117

eontract between company and sender. 1117
no warranty of correctness, but obligation to tidelitv and care 1 1 Is
assessment of damageH, 1118—ace DamauEs
relation in English law between eomp.iny and rireivcr. INK
by code, contract, HID n,
different American law, .lU)
Mender not liable for 'nistake of telegraph clerk, 1 lift
groundof liibility of telegraph company to third arsons Illy
conditions on which telegrams are sent." 1120, 1121
American law, 1121
repetition of message, 1120
companies may prescribe reasonable nih-s for the manacem-nt of bu»i-

nesp, 1121 "

negligence of telegraph boy in delivery of. 1 121
cipher dispatches, 1122 n,

American prop .sit ion that i^rson who sclecti^ the telecmiih must beiir los.-.
as between him and the receiver of error'* in transmission 1 122

error in transmission of telcKram , 1 122
history of invention of electric telegraph, 1 123 n.

'

liability of forged message,' 1123Vi,

TELEPHONE,
company disentitled (in America) to-niaintain artion Hgainst an cledrn
radway company for injury sustained bvesciipe of electricity 29** 470 a

IS a telegraph within the meaning of the Xeleerinib Acts UI5 "'

law of the. 1123 n. - i .

TENANTS in COMMON,
cannot generally maintain trover inter gt, 733 « 7

TENDER,
conditional tender not cffettii il in law but tender under protc.-t i- THl n
by cheque good if not objected lo at the time, 7SI h.
of the amount of costs of eiitvrtainment by guest lo innkeeper law iii- to

refiml of consignee to accept parcel l.nde- t by common carrier, duty ofcommon carrirr, 909
as condition precedent to maintaining .rover, 916—«« CosvERsios and
TnnvKR

action for non-delivery of good;
lent, lent, 915 ».

TH.VEMENT DWELLING
user of roof to dry lint

Lic-Esci;

duty to maiutain common «Uircase, 448—«€ STAiKrAsE

ithout tender of the price or its eqinva-

»o duty on landlord to protect roof. 445—«e
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TERROR.
effect of, M
when unauiuiuitanied by Mtual physicKl injury, fiO
where mjurod |ter«on Icuea prewnce o( mind througli. 118 n.

Tm "" ''"* **'°°""**''''''y °' I>cr»on» for t-unlributing to ftccidenU,

THEFT,
through iniiKJrfett i»f(ornitince of stotutory work. 89 m.
of a. bailment, 747
distinguiBhed from robbery, 748, 74U—«« Rcbbkrv
liability ior. when man liau awepted good- to kceii m \m own. 74«from a carrier, H47 * '

of bondM in charg.- of banker, 757
renponttibility for, jri pawn, 784
by aorvant of pawnbroker, 780 n.
warehouseman not answentble (or, 827
carrier conveying stolen goods, 832
a ri»k of the road anainst which carrier can protect himself by notice apartfrom the Carriers Act, 92t) 1.

while at inn, no diHtinction between money and aocd», fc57 n 5irom public room of inn, m:i
without negli^nce, railwHy comiwny in name poHition after Carriera A.t,

IX 8
'^'^''y ^^d ^'*n«l Trafflr Act, 1854. an at common law.

when excepted in a bill of lading, 1062 »,
from ejtooiitor, I23fl n. 2
from trustee, 1238

THISTLES,
no duty to out thiatlafl, a natural growth of the soil, 407

TICKET,
by-law to show, not unreasonable, y6»

TICKET CLERK,
of railway company, duty of, 933 ».
relation of, to passenger, 953 n.

TIME,
of arrival of particular train not warranted, 891 n.-«f Reasonable

ilHK

TIME TABLE,
effect of issuing, by railway company, U71
in the nature of an advertisement offering a reward, 971—«e CoNTRAtT

TITLE DEEDS,
custody of, 1255
negligence in the cimtody of, 1350 el segq.
loss or destruction of, by mortgagee, 1303
classification of cases of mortgagee's dealing with 1358
priority from posaosBion of, 1357
title deeds damaged by negligence of mortgagee, 1303

?« DbITds'^"''"''
'" ''"''''"*• *'" °"'"^ priority of legal claimant, 1367 jl 1

TORT,
servants of the Crown personally liable for any act not justifiable by lawful

authority, 2I9~aee Pdblio Officer and Sovebeiqn
ratification of, by the Crown, 221, 222 n.
two conditions to found action in tort, 227 n 2
violation of contract entered into with the public by nonfeasance, no tort

to individual, 310
. «-

is a corporation liable for, outside the limits of the cori orate powerK ' 320
individual corporator not liable for corporate. 323
negligent, of corporation, liability for. in United States 323
one man hable for another's tort if he exp.essly directs it or employs the
doer as agent and the act is within the scope of his authority, 573-«ecScope of Authority '

can only be established by proving either that the person charged committed
the wrong, ordid it by his agents acting within the scope of their autho-
rity, o7o '

arising out of contract, 737
conncntpd wifli inntraot. 79u
action of, against common carrier for negligence, 875 n. 7
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TORT—eontinuvd.
Dot necPBiwiry nil wroprietorK uf coach which whh overturned l>v neiiliiieni*

should be joinpd, 941 ».
.' n b

•Iwdon <it iKT-ton injured in railwHy ftettdent lu »iie in contriitt or t«.rt
U70 n. 2

'

dwlarationt agttiniit carrient in, IttiS n. 4
breitoh of duty in the oarriuge of \ugnnae on n rnilway, lOUt
of pArtnerHhi|i, 1212 n.
committed by railway Mrvant»t while railway in the hi-niU of receiver I2l»7
money wronKfully obtained may \te sued for ^it money received to the n,-.-

of the owner, 1305 «. 2

TORT FEASOR—«eB Wbosodoer

TOW.
no right at common law to, on the batikt of a navij(«bk. river. 348 «. I.

contract to, doen nut constitulc tontraitor a <oniinon carrier K7I « "i

law of towage eoniiidflred, 1046
between ti)winK *nd towed /eNitel. 104ti
no lien for. service, 1046 n,

pasHin^ into ti claim for salvoge, 1047 n.
relation between the toweil vt'-nel and any indciwndent vp«Hel with

it iniy come into contract, HWH
distinction where fcovcming power in the tug. 104i(
tuK with tow in collision with another vessel, 1040— «m C'ouihkins c

Water
oharging it* own find anotli.r tug with n-'gligence. 1002
no cojnmon employment between BervHnt-i of the tuy and those of the t(.i

where contract of towage partalfs nf the nature of xulvage. 1053
contract of towaKC does not inipoNt- the liiibility ol a common carri.-r Id
towauu defined. 1053 n.

'

breach of tnwing contract not per »e improper naviRiiticin, J \m u "
«e Ship wad Tuo

TOW PATH,
UHc of, Hs footptith. .137 «. .*>

by L-anal, user of, 37.'i

toll for use of, 375 ». 4
no duty to keep, in condition generally, 375 n.

TOW ROPE,
supplied by tug must be sufficient, 1040 n.

TOYS,
responsibility of giver of, for damige done with.'Sll n.

TRACTION ENGINE,
on a highway, 3f>A

see. Locomotive Engine

TRAUE-MARKED GOODS,
liability for defect in, 52

TRAFFIC,
on highway carried on subject to incidental risks, 474
how to be conducted on highway, 541
law of the road, 541
persons not absolutely bound to keep the right side. 542
circumstances warrant a deviation from the rule, 542
street crossings, 540
foot passengers, 540
on highwny not subject to liability for involuntary acts, 5fl7
fee COLLKIONS OS LaSD, INEVITABLE ACCIDENT, and HlOHWAV

TRASICAR.
driver |>ermittine person to ride c.i car without pav, 952 n.
treatment of trespasser on, fi5.'>

infant alighting from, while in motion, neglect of the conductor to cunlioi
974 n.

riding on front platform of, 985 u. 7
not negligence in law to attempt to get on a, in motion, 995
duty of pannt-riger on, 99C
conductor of, kicking boy off into rood, 91HJ
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THAMCAR—ri.«li«»,J

"""iHW
^'3'°™' "" '""'°°' ''''"'"* """ '< l«'«~-niCT to removi. |«n--el,

limy o( driver of, IHt7

IRAMWAV.
jompany Jisbilily lo repi.ir. iindrr lliu TruiiiwnvN Ail. I»70 • 334
llnu il«n(!otoiii.ly .Inw to hoarding. 34U u.—«r lloinowono right toltty, without PRrliiimrnt Manction. 387
rule of the road modified with reference lo .147

'"'c;:;sX"'v Li',i,°
'""""" '-*"" '"»'" *"" "'-''' ««-"«

''"n't;iii™c^:747''j;""'"'"-"
•*" * """' '"""•"^ '* "- ''-'" "i- '«»

rmmifigtriimcarNiiiM)ii«tr«mwnyinadofectivccontlitinii 54H « >
* nM? ""H'**"

in coming up behind » tramcar and the rur'-toiw the dri«rof thfl other vehicle Mhould imhh on the left-huiid side MN
trnincarH not pulled ap in time to nvert acridiiit 54H n 4
not ft railway, 714
liy-Uwi, 053

TRANSFER,
"f Mtock forged, 13W—«« Estuppkl
to procure rcgiHtration of. not the di:ty of «tockbrol[cr, lUf*

TRAXSIT JN RKM JUDICATAJt,
meiming of, in Itiw, 174 n.

TRAP,
placing, what Iiabi:iiy produced, »5

TRAPDOOR.
left Open, duty conBtitut»-d thereby, 451
in floor of passnffe, 4SI
left raised, 451 n.

in platform of railway station, 954 «.

TRAVELLER.
rightH in atroet, 447
tying up "hoo in street, 441*

TRAWLER.
duty of. in collision, 1 103 n. 9

TREES,
planted on land, responsibility for, 40(5

'^"i'nd°ri''t*ciiS°4OT''
"""' '""'"'' '""''" '""" ""•''•IlKmB neiphl,„„r'.

loppittRM of. falling on land of another, 423
nraiiches of. overhanging land. 607 n.
branches of, growing over navigable river, .'»07 «
fruit of one man's tree falling on another ninnV ground. 507 n
where, fallen on another', ground, through owner cutting it 307 »growing near boundary line, righta a, to, 307 n.

TRE.SPAS.S.
when joint, each trcpamcr liable for all. 173 «.-„, Joi.vt I'OUT FlisoBSand \\ RONODOEB
American and English rules as to joint trespass in conflict. 174 n
Jiiflgment in. bar to action against joint trespasser. 174 n

lies where officer of an inferior Court utsumes jurisdiction 237 n —«ie

does not lie against a pound keeper merely for receiving a distress, thciighthe original taking was tortious. 2311 ». 2-»cc DlSTBlTss

"'msI'""
''' " "'""'"' ''''" '"'" " I''""'''' "" "" '»°'' "' """'"'•

by cattle going through a town. 340 - 2—ere Cattle
to foreshore by bathing machines. 340 w 4

. what is. 423
when excused. 423
to enter to take game killed on another man's land 424
but not to take game killed while on another man's land. 424
t'ntry to save property no. 4.''>7

by cattle on land o|ien to the highway. ,-,(i3 „. cl_,re Hiqhwayby cattle in passage along the highway, 303 Ji. 6
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Hk'

, 5M

liop* for iMtllc niTAyM cvt-n if thi> imncr .ominit" iiu (,nilt, ,Vi4
entry un Hiiotticr'K Und iiinlil)Hbli< in iiuu of lut'ciotiy, .'i«>T i.

<
entry on wnother'n Umd to rwtnir uinxU wroiiufiillv nikiu hv i

I'liid, jiwtiHftblf. 307 ».. i
'

<i»('iitiH( 11 fnrenter for tnkiiiif Ntiijf i.U n iiuui'm liinl, .'>;

Ill rattle, AU4—«> C'atti.B
of animals eonlra naluriiin Miii,m, ."iK?—„, Animai.-*
of anitnHlH when t-xiuHMl, t>2.t

two vifwa of the pxtunt of liatiiliiy fnr, M3
to l;mcl by cuttinff thornn, M3
in wvering tithe, u54
in chootinB "t n fowl aud thiTcby ...itiiiy Ur- tu .v Id
while skirniitthinK in a train band, .VU
txcuaahli- if iitttrly without fmilt, .'i.")4

cvi-n though act done throiiuh fcttr, fiao
eilcct of word* ri it nrniit, ua4 n.
excuaed by iinavoid.ihU. neresnily. oM
inenacei* not Huttli'icni to excuite, .(.IS

nor irmoceiRc of intention, Soil

unintentional aits viewed in the li^^lit of, oOU
dj-u;barging lirearinH, 507—wp Firkarmr
rh oinu lattle daniHKe feanant not ntieMnurv. 'm~

'I dug in ignorant oi the Idiiuid-. of bind,
""

.m"
iilion involuntary. .WH
may then be justitied Imt nm if vulmitary. .ViK
anionabl... dtn^s u.,i ,.^i,, »here there is A ..,.,„.illv piinlv iu. i.b lital. .".(iO
mi-vitnblr nL. ,->«ity in. ..ti;f— ,rc ISEVlTABr.K A- « IHh-.NT '

pubiu! duty " ix.ju.se.1. .j'i:t—w,, r*LBl.lc iJi rv
theory Out the doer ..f a Invf,,! act ix not liable in. oxanNiMd :,iu>
tewtod by Jilearlin^. ulUi

by ricoi'liet shot, "itiK

jo«tIinj( a man in the «lrei-l lo gel past him not nei e^^arily, .j'is ii

pleading in excuMe, 5tiy

niaNter'n liability for wrvantK, ,"»77

diMtinetion iK-tw'wn und Ircfipa.-.*. on tiie m^e. ,')7H. 7.14 i,.

ah aiilio, by tanning hidcb distrained, 7:U u. »
where H|kHial property, 733, 737
when maintainable inttteod of some other eaiiw ..f ... lion. 734 „
of infant iiijuriug hired home. V.io «. 2—«e Infamy hikI Isk\>t
wliMt reversioiiiiry interest will iffrmit right of anion in. 7!i'.t /( '
what ia the qmilityof the act of a pointsman who nirnM train .Ji --ide line

iind HO saves a great eatuKtrojjlie, !i77 n.
in the etiso of co-partn'Ts, 121 1 n. 5

TRKSPASSKU.
injuring third jiiTHon, il7

miliislrate with i^ri.^diction to inipiire into fuetH not a, f..r what he does
in inquiring, 235

when the sheriff iw, 203, 2ti8

dog. 424
though liable for trcs[mH8 does not forfeit his right of a.li.ai f.i iniurv

BHstained. 42S ''

tendering proiterty abutting on highway dant'eroiiK, 432
duty to, II M.,42«
driving off gurae, 523
one not hnving a aamand over hi» will and aelionx n.n a. :,i,i

servant eannot i. , ke master tresimHsei against Ins will, ,>4
cannot by mere internicddling imjHjse a duty upon another, (i34
one invited on land by a (XTsfji not authorised ani there injured has -lo

higher rights than a. tM3
on railway company's line. H.J2

railway company 'ii relation to, a- dir-tinguished fi-.m im-mi.'ht. !iu:'—

treatment of, l».'i3

TUKSPASS OS THK CASK,
development of, through fisaamp.^il, 7(W «.

TKU\KK,
against sheriff, when it lies, 27.'>

damages for converting proixirty by mixing with one's own, 7^
Damaues
VOL. II. 3 c

Assr.Mi'siT an<i Trkspash
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IIM aiuiTHily in;iiiit»inaM.' Imlwrm 1,„„„|. ,„ ,.„i„i„„„. ;n:| ,. 7

for !.«• ifi'livi'tr.! 1.1 («. ...»M inlo l»iircl., WW
will 111. where ilrUult to wioiml. MM ». ;l

fViJpiirf of cnnveninii, NM h
not >,minl..i>i.iU. by «» .l»l.lnini, tr.,in Lklng ,l,.|iv,.ry o( iiaol. .Iihoulti'iKler ..f II,.. iTirp. llll>_»r, Pa»m,«t «nil TtvuM

«"noul

IBLl K .41T.
ttppllfulloll ii( iiroviMion* of, 723 H, H

TRl'STEK.
niiitiirt. of ffinAn l»y, 73;i n. 3
mtlioitor. HurimiMry rvniptly iif^ainRt, 1171)
1. K-ftor tu U nut »olirilot to the Iro.l e.t.l,, mio „ 3
•olicitor duty to truHtee elicnt llfl.*
properly helil by. .. tru.l,» due* not vr.t in lru.l.e in Unkruulev M'»
£.r T't .'"?]":'' ""' *'""" ''I''""! o«ni;.,r

, I, V „ ih.Hnnkruptoy At/t. IHN3: 11!W '
""""* "' 'n«

""riS'
"'"' "'""''"* '''""''li'y '" l'""'"-""" ""'". »«. Ir../'. |,ro|,rly,

liability of, diatiOKuiahed from that of a dire, lor 121.1

''To.l'i'ej:.r"i22^M'i;'''" '" "• "" "' '"'' " ''- - -I

ne)(li)(rnre of. eonaideriHl, 122)1 ft ^ran
deUned. 122H "
conatructive, 122H H.

joint receipt, 1228 H, 4
(tratuitouB doca not differ from latid. 1230
Kuneral |>rtu,ii>l.. of truatee'a liability. 122K
duty undertaken by ocoeptinK a trtiat. 1230
not bound 10 a|«<:i«l diligence. \S»<-,„ VtnvMm DliioisrE
re«iH)naibilily of agent employed by 123"

"iiroiafE

not permitted to act beyond the tern,. „l l,i, tru.t, 1231may lollon. u.,i„| courao of buaincaa, 1231
unidcnre not akill the test of diligence of. 1231
bcnellcary comia-lling, to take notion, 1232 a
•here ,m,nt of may be made reaponaible to r..l», ,», (,„»( l.>32«llo«,nj, tr„.t fund to ,„.. i„,o tK band, of .olicit'or, 1232bound 10 urn hia own .liill and judgment. 1233

pro',:::t"ei'"l2"£'"'"
''" '" '° "" "" """'"' •'''>' «"- "in., he i,

ren^iedyof n.lm ,ue IruM where tru.tce will not act to enforce hi. claim.

Court to lean to aide of honeat. 1233
where, may employ agent. 1234. 1254 ». »_»„ AoEiT
not entitled to remuneration l'»34
not accountable for property rightly in the band, of ,g,.„t, 1233

may de|>OBit money with h.uikcr or broker 1235

"'iSroiz.'iS^u';' b''.'.TifabT,°r^3-""'"
'-• "' "-" >' •"'»•' "•

must atrictly pursue line of duty, 123H

'"K.^r""'"'""''''"'" "'"' "" ""'""i" '""""I "' ""»< 'nnds,

di.tinction between the liability o( trustee and ciecutor, 1230 »
''

miU"p'li|.'d''ia,'^,'23f""
^"' ''"'"' - ""> '»»'' «<« broker who

ll?hl"".'''''fl'°'.'°'.'
''°"' "'"'""'ion of Government sccuritic. 1236 „ 4liable for fluctuation m value of nnauthori.cd accuritic. 230 n"not liable for non-perform,,,,, e of a tru.t of which he is imorant 1»-17paying truat funda into jiarlnership. 1237

ignorant. I.J,

money lost by being paid into trustee', own account. 1237

n;;l'',:„'°ays:'ia/"^'''
"* '•"'' ""• '"'« ""' '-'• '-"»'

r".mariiffi^off^^"'"''"'
'""" *•"" '""' "'"•"' '=»- "• »
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irrahnfi fruin li,,()i|iu

. I;':|N..

hi.

' Htx.

..,.,.1mj-.

- A. t.

riff t o* I'UuH* ill A triwl (ivnl
MiiiMiiinB i»r ntiRln t, I2M

ul)titniii({ n rpnawnl ..( n li-^-c u( lru«l |.r"iHrty U^Jd
r. <(«»' ^lie (etui for ihf bt>iiptir.- I2:W n. 3

' -Ik'it uiirfiixi>n>tbl»nc*i'," lijttnhiy iii n-ifM'. t

<-ii«liN|y iif truit (irn|irrly, 123m
nor t'h»irt{M with irik^iuiimry Vitlitta. IXV.* n
wilful (l»(.iutt ot, M3UH. n
whr-re mitro thin onf Kiiitly .i( lirr.i. h 'if trii«t. f.uli

1 MA. 1241
duty With rrni)^! to iiuuMti--'. la^lt—., lN!*riiA\rK
|iower of, «»ti» liiBiifHii,-« umiiT thfTnwii-i- Ai t, iHltj : 12l"i .. 7
etMut que IruU nv-fivittK l«'iifMf fr..iii iiiMiith<>ri>K'd iiiv -tinnit

mnviiiitify truatM-. 124)
guilty of bre^uh .tf iriiHt .it tlir iiiitigotinn ..f hix ctWui aat If-i. I^ll
paying ovrr fundi mi Utrn'tl .nitliurity, 1240
mi diiiin>!tion botwrs-n r>-lioi qn> UA*t mider (lin-ilnliiy uml iln.-r ^„.

non-di«<lr»urt' c»f trimt in cfiin-) viiiri-. liMil
doi» nnt KUirmitOTi th*" i«.ilvia; y nr hom-«ty nf the nafiit

not U»blo for lors^ of ,1 tniHt fund thniiigh milii itin'-. <l.t inlt t'l'> "
truht to nr'i'utiiuliiti', I24H
iwvin«'iit of iiittTfut liv. 1247 «.

lintiility of. r.r i-oniinmnd intiTi'.*!. I24H «.

to iwi^iimiiUrf th>> rfHidiii- of tli<' iiir.niH- of inf.iiit» atirr )MyiM< nl h
t-nrtn''« itnd **diiiJUion under Conu'vinn inii mid 1.jiw -! I'l-.i,..

IHHI: i24« ".
J » I

ch.irttf/ible Ut rxti-nt of Iomh ftriHiiiu from ni'jiUit to iint«t. Ii'jii

(!<mrt tri'iitii trunl fuiidn miaapplifd bv. hn m.infy bail mid nn ivnl, li'.'iO/i -i

to what cxtflnt ceitui qut trust U-m-ii.iftl owner buuml lo iiidiiuiiifv |-M5
profliguto eitrnvMguiHe of, 12.10 n. I

' '

iinowin((bii|iiiic.'Htorfniainni(.Mniit >i«fnt «t ihiwinniiiil -<til m rv.j ,. ."i

must mAko it impoH-iblc for an umiTithoriiod j..ri.i.ii lo c .iv. ^ind im^.
iipply thr fund, I2,~i3

bound tfiinvi-t, 12.1.1

Kt'ihy of iinrpaiiinaWe delay in invcKliti^ a fund. I2"i3
leiivinjt riioni>y outntandinji on [wroonal cerurity, 12.13
iiiiiHt n-Kiird tho intcn-atH of nil tlw- iHiictiiiiirip". 12.13
may comiiounil ii debt. 1254
IwwefB of, undor TruwtM Art, l(*i(3: 12.14

power to nmow rmewnblc Ictiapbold^. 12.14
must escuBo himaclf when trust fund lost. I2."i
not to ttike a pOHition where interent lonfli.tn with duty. l2.1o
liftbility of, for inxolvenoy of OKenl. 12.14 ». H
liability of, for negliyenee of a(ient. 12'>4 h. h
ouatody nf title dueds and tunvertiblc securities. 12.1.:—-. ('rsToiiv
not jviHtiKed in lendinc on |K>r8oiKil sec nritv. I2.1l>

formerly suifeeded to the trust estate in tlie ea-e of inti-I.nv l'V.5 „
Intp>tale^ EHtate Act. 1H«4: 12.1,1 tj.

ninut iI(m1 imiwrtially with the variouM interesiM, 12jt(

may in certain casPH make an advance »|ion w ifrsonal itndirlakint'. IJ.1ii

niniiey under the control of the (.Vmrt, 1207
pnn-haHe of an ecpiitv of redomption not ordinarily «n iiivotincnl iiciitiid

for II, 125*> n. 3
where authon'Bed to advance money on tnorlu(i(ce, 1257
two-thirds anil one-half value rule, 1257
two-thirds and one-half value rule, altered by the Trustee A.l. IH!t:(

; I25K
noiind diwretiun not abrugiited bv sift of extennive jifmerf. I2.1S
loHH incurred by, 12.1K

only liable for funds n.tuallv receiveil. 12,1!»

vainer under Trustee Act. IS!t3 : I2.1S

limitation of liability wlitrt a truslie Ii.im a.lvaii.id too uiu.li moric\ on ,i

security, 12.1S

money left in hamln of, lonjirer than nocessarv, 12.1!»

following trii»t fundw. 1250
where purchatte ma ; .ly trustee on bis own t.cuunt witli tiTi-.t iiicincv.

bnncfleial ownei- .^ riifht to elect. I2"i0

diwtrine that moh^v h^i no earmark, no Ioniser l.iw, 12.1H— *. -^ .Muskv
cinini attiinst. barren' by statute, 12110

rult! of Clayton's 0,wi> , t)pl\-ing between cffttui-i qi"- truU, 12.>!l n.
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ti'l '•HiHlri <' Iriiii, fjliti u, I

miiity l«iw. IStl,!

H.vrly „,..„

I.IMIMTMN4

-th.ifKi- <A tW

fund |j«

l«-hr, „(. imi_..,r.„ii«,
wllLir iimy e<lrn,| i|„ ,.„,„.,ii„„, „( ,(,„ , ;

»*»! o( NUIUl. r,l J',,,,,1, ,„,| .si,t,„. „( |,„,,,|"|

(XTATITTIOr)

;;^,;„;^r:;^:^ii^,;;;-i:„Mr:!:l,;:J:";iL> -'^
IliiMllty whiTf iNTMHial hiiM'ululiii't, XWA

" •'"' •!"• I"M -nil I i„ ,,u,., ;»||;,„^ „„. ,j..jw«„ ,.,,/r«rfun,l,.r iKi .l.ily i„ |„,,„|„ ,„,„ „i,
riiiv'll'in* »( hi* triiMe. 1342

'•'Vf'
'"1"''"' '""' '"' l'i'p"'l«T liiy.-im..|il, , , ( ,|„. „„.,,.,„ 1, „

r.)ianiilllriK l«.^h ..f Ir.i.t «t thr iMtl««ll'»i "t. .. I,"ril, i„rv Ih- r,„ „

iindw lh» .S„vliiB. r- i.k. .Ul, l»Mi I21W

*",;:;;^,';L;rva:';j:;'"'
" ""' -'- < h.. a,

""iSk^Li ::;;.;:!;rijs'"'
"""' '" ""•' " "•""« "' '»•""'* i-

J'lfy '</, if hfl iirmwpn iiii|uiry, \'2m
Ijtil biiimtl to nit>4WDr iniiuirlei. I2(W
duty nf,

(1) i'i (H^HiTvo tru«t fitml,
(2* to jwv til in-'CHnc.

knowledge of nil.»|,|,ii,»tli,n of fniid, ,,rr.,imi-tl n. ,iB,.i„.i b«nki.r .1,,.,,

r;irr'.','lrl,!!l r.'l;'''''^
nirn^wrina him't'o di.;«,«. „f irn.t „„„„v. IM

d,.m„„„„ lH.l.„.„ ,l„ .on.,,,,,,,,,..,, „f ,h, o„,„„.i, ii,',?",? .rii,; ,,„!th, ,onN«|,i,-n(e« of « lirfurh of iri„t. I2N4-.., CHiiir

"o:£.';5;jrLVr;."
'"" ""^" "'-"' ""- -'"""- <

n-iitiimtPM o/notiro (). I3<if>--«rr Xotice

ace EXEOlTnR

TU(i.
muHt lie wnworthy. Umi n.
duty of, 104<t n.

mijM-imdurt or nejiIiKi-nct: of. Una n.
foiliHion when. In f(ovpmin« power. 1040
iil.i«l.T of, r... kloi.ly towina vct.cI into rolli.ion. 1041i u"Uddcn i„,,n..uvre of tug unc-onlrollnl,!,. I,,- towel voBnel 1(14'I
tn i3li(iri(f of f-atinl boiitH in .\niprirn. 1(14» (i

with two or more Hhipa in tow. I(M<i h

""S "'• '"'" "''""" ••""""'' ""'' •'I''"""- «-l"n.il,ility frou, pilot,

'""ulSrhT'lror''
'"' "'""' '"""""" " I"'" "' ">'• »'"f "> •'"'•' •!. i«

ri.«Ii™.il,ilitic« involrrd in employing, \nM n.
Iiahihty of. wh™ in oli.rg,. o( hor own ma.trr and crew nndort.ikinir toir.n.nor ,,nolh..r ve.„.| with neither iioi.ter nor m..' Z",Mi untrehitiye ImbiUty „( tow and tug. 1052

' " "'

oE^rf
'"" "'"'"'"'' "'• ""*-"' ^''»''' '-'•'•''• DfTS. .nd .\£,.u.

damage to a low l.y improper nayigation of, 1101) ». 2-,rf .Ship and fro
TURNPIKE RO.VD,

drfiiiiUoii of, :Wa



IN'OKX.

I'l'llM'tKt: nO\I)-r,m*.-» .i

lrml,.«.„t.-.( l>y «Ulut>', WM

Uu\w til, 17T

ULTH.i VIHUH,
i!'ir|Kw«ii.m«, :t.1|

4''l'i ihirtfotl .i|{.tnki>l dini till ' h
ilir,ii„r* HI linif, I22i
.'rt.rt ..r ..|it>ri.v..| li/iii,ii,,nty .

•" DiKKi r>>K

L'.VroNsrKHS A(T.
'Im.-, ii.x import li.ihility. ;,(i ._,

UNUKKTAKKK.
not litililc for injiirv .

"WhmI liy hiiii, ti-cj

ri<*((lii(.'rii'.- Ill ili'llvfry

UNLAW Kl I. Airr.
nut li.iiiiul I., Ihi uriti. j(ku.il. H.'V

(I'H-r ill, n "-iNmiilili. iur nil .

UXLAWFLI, l*RA(TlrK.
»i Mi<-<li. .it man < iiirs,H|f jriji

UNL'NIAL liISKANK.
il-H'i ii'it i^tf.' t i!i-mlil>oiirF. -

t'NUSLAL RISK.
of (I'm Iwiiin liMw,ii iin-mi-

VALL'KH.
IllMllT T. L

. <tll,'

-.1 t.,

•if .Iv,

\n-T-<»\ I.)

-iv. NIJX,

intl (sK^iruii.i A

' 'rrn.i'.' m ||„. ,„

I " ('..HI'.'..;

IMJU

^- A.t, IK1«: (>

VKNDOK AND PIRCHANKK,
with kii'iwl.iljp- of JiuiKiT-m,. projxTly .,t «vemd.r'- riRlits Mtu-n imriliuMr dt^ Ijm-. ii

p-t;-li((h!..,irii.l,".iiiiiy 1h> n-oM nluriMlilii
AHLK ('

ithhI

ri.nvf f'n^ln. ilH-
ry tiol -iikciMin-

"y. J7

" (JimiiH

ihIih-kWi hII.t lh.-I„|

PKalt' hy tin- vtiidor at >i iirotit. iU(l
Hf-t of ii.jti.o to ihu i.imVi-. r I.i n-.<uc t""„|, .,

itf " I'uiivcniviit time," HIS
fflfl »i iioliec by on.- |«,rly r.. Ihi' oth.r thnt he i, ii,.oh,-ni 111".

^:±;ii:^^}^, ' ''" -
" i-". .-V;":--:';

iiuhIv of . ..niiii.ting n-wil*-, 1117
v.'iidor agi'nt o( thy |nirrhi»»iT, !»I7
»lo|,,„g<. ,„ (r,,„,v„, UI7 „. H_.„ SturMoE IN TBA»,iTr
wnrriMilj' u( ih«tt.l, 1H3 n. (1_„, H'»iiRiNTv
«>licitor » ihity lM>twF«n, 111(2
•ulic-ilor'i) July lo iiiquirp a> tu I\k imviii.nl ..( 1|„. ,, i„ „., , , ,„
»™rhf. H. 1„ (iUr, 111I3_.„ Titm: IJeeds

Ji^Hy.'nwT'r
'" "'" I'""''""" "' "•«»"! I" .l.l.ri..r.li

v.i.<l„r i'l, p.»,,,.;,i„„ at,,., „ ,,„„„„, ,„, „|,, „, |,^„,|
in Ihu |».ilioi, o( ,1 ttuilo. („r Ihr |>i,r,h«.,.r, 12(1K

vendnr Id tnke n-anonahic (.no Ihf i>nii*rtv is 1...1 .!„.«.
intorval lH.fore .oinplvlion, liiK '

^ ^ ""' •'"'"'"'»'

" wilful drfault " „u ihs ,..rt ..( Ml.. v,.n,l,.r «„n..rali„L. i|,,.Iruni lh|. iiayiiiint uf inlon..! ,>n pur, liu... iiion. v l"li» ,i
'

a mall ran tranhmltnoKrefttfrlitlp than h.. haa I"m"
pur<ih«»cr bound to mqiiin- iiil,, ih.- liil.. „f hia irn'l.T, I:l(i7
notice 10 a |.ur.ha«.r of a lt.a». noli,,, of iia com,,,,. ,3, -

leBace hftH ronstructivo nolicp of his les«,,r'w li,!f I.1117 „
pun-liawt'i risht to ohjcol wh,n. dufe,! ia anidcntallv ,li., , .,

ISS?7iS?fr'"'
''' "" '•'••""j"""™8 "J i-w..' i',„,,.„,v'a',';';

duty whm. _prn,».rly ia purcha..,-,! known lo he in Ihi- ,.,ii,,,ii„„ „i

iil.i.

..( 111.- |,„:

! |.iir|«»,..

. I3T.1-

tcnant. 1374
lioaiHiaaion fiy vendor not nr,,.
money,, 1375

.arily notice of litn for unpaid I'lir.'ha
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VKXTILATINO SHAFT.
duty to Invo feiiooil, 451— ;*cf; I)an(ikfiui>4 Place

VETEBIXARY SURGEON',
oiire of horse, 702
rule of (lire rt?(iuir«cl of, 1171

VESTED RIGHTS,
alone niisB Irgnl duties, (11

—

sec Duty
VINDICTIVE DAMAGES,

right to give, 42—aee Damaoeh
niittiiiK a pikupcr'n liair nhort. 248

VIS MAJOR,
vMlid t'xuuso for thn nnn-perfonnanoe of ii atatutorv diitv. Sli*— ^rt Statit-
TORY Duty > j'

es(;ii9?9 for eacapo of w;iter, 475
wliorf diiniftge is the consrqiienue of, 480
unlawful lu-t of a stranger, 482
dangerous wail falling ia not, 490 n. 7
in the aprcjid of Arc, 495
in pliKlgf, 785
Mt: Act of Gon

VISITOR,
rights of, on pn^iiiiseM, 44!>

guoNt distinguished from, 450

VOID ACT.
distinction between acta void and acts illegal, 1 154

VOLENTI NUN FIT INJURIA,
considered, (J32-(UI
eonclusionw as to the application of, 645
applieable to the case of members of a shooting party, 5U!i
applies only in a ((ualiHed way to a seaman, 667
Aee Mastkb asd Servant and Seamen

VOLUNTARY ACT.
imports liability if performed negligently, 63
non-performance does not import liability, 65 n.—see GBATiTrors Dity

VOLUNTARY UN DERTAK INO

,

failure to perforin, 7611 «. I—«e Gratuitous Usdertakixo
VOLUNTEER.

on premises, wandering about after dark, 451 n. 1

|)->^ition of, may render him a fellow servant, (i7H

p isaer-by casiially appealed to by a workman does not render him .i 07'l „
if workman has " an interest " in work he is not, 682

'

distinguished from person doing his own business, 682

WAGGON,
almost wortli]e.-s, sent to be repaired, rendered vahiable by work uiul

labour, 80!t «,

improperly packed, going along the street causing injury to paKsenger on
Btage-eoaeh, !HiO

o
j .,

r c

WAIVER.
of right to competent feJhv
of delivery. «09 n. 6
defined, U64 n. 3

WALL,
:

niiderpinning, dangerous oj<eriition, 410
when ruined and dilapidated, liability for, does not differ from that i

ditch or pitfall, 448
in dangerous condition, 400 h. 7

WAREHOUSE,
ai-eident from negligently lowering goods from. 443
tniMter of ship may land goods in a statntable. 1074

WAREHOUSEMAN,
conaidered. 827
duty of, 827
fill nf hiiildin? doen not concluHiveiv ih;irgr, S2S
liability for wrongful delivery, 828 n.

V servants or suitable machinery, (ioO



INDEX. IMI

llr^Ilml^..

ill' iif r lip

t (joliiinoii carrier. Illl

cd in f'onwervators. K-tl

WAREHOL'SKMAX~r„„(,„„,j.
aupirluro from iii.ini, ii„„» ,ui„„ti„,e, p(.rmi.«iMo. 82«
»u6«,q,.onl de.trueli,,,, „f p„„i, i„ ^^, „, j„,

for i»reviou» negligence, M2!»
" i rii> .ts( ir.)i

to interplead, 830
pledge by document of tide «flr- :,„ !:.„ , ,„, ,,,..ver.ion H-Knot guarantor ot title to an .i.«i, . . ,.( the r,.ei ,

"'

effeot o( amignmont of warehoi niat,-. rmi,.. i",' \ii„„ ,1,. „man bailee to tlio trannferee f l> „

not diilinguHhable from wharflnger. Mo. n„i;
duly of, w.jiing receipts for good, in paekaL.e, „„, „,,en to be ti-»l,.ddelivery of key of warehouse, cgect of, 833 »

S'ion" ^f"""
°"''' "'°''"' 8™'" "» P"-l>«atory to tran.it, S,13

^8™, l)20T«°"
°""'°' "'"'• ""''" """""y «'"' ''"""' Tr..ffio Act

fire while goods in custodv of, i)37
distinction between holding luggage u». and i

banker of plate and jewels 1330
see Common Carrieb

WARRANT,
protection ntforded to gaoler by, 258

WARRANTY,
of goods, in what casew, 52—ire Gouos
of authority, none by agent of the frown "^SI
on sale of personal chattels, 2(W n
none against danger on tlie |)art of the enii.Iovcr lilllnone of competency of >ervaiil to fellow ..ervaiit 'lljlnone by wharfinger «» to bed of river when ve
ti«o» earner for hire with the liability of eomino

-.ie'aooi!.'"
"""""''J' "' ''" l"irpo"e for which it i» bought. !I4,-, ». i,

of fitness of ship, 1025— ^rr Ship
eontinuing, us to loading, I034-.,.. IIeuvkbv
ofseaworthine.,, 1025, 1030,,, l-»rc .<ea»okthixe.s»
absence of, in time policv, 1030 w

of'?ra?,te"j;'"'J°!"
""""''i'-l' '""•I" '» in> ittd lo tender, 1 13S

fe™ iS ^ "^ °" "''S"'"'"" i-'tronient to l„s „„„„..l,„,e tran,-.

of cheque by transferor to iiiimediuto Iransf.re,- tor V ill,.. Ill',, , .,.
Cheque - '—*'

WASH.
"'

"'menV'ToS-l''"'"
™""'P"'« ™" " S»"S '"" t'.« l>all. or embank.

WATCH,
deposit of, while changing clothes, 703

WATER,
no duty to keep water-supply to a liou«. at the |».ril of the oeenpier 121 »when banks inanfficicnt to contain water brought in them -IT-i

"^

may bo averted from property even at hurt of neighbour, Vt.-i"Crown bound to protect the kingdom from inundation of, 3S0not to be polluted, 380
leakage, 390

°'"pa'rt*3M°"
°" """"'"»' o''liB«ti"ns of third persons with injure.l

fouling with gas rcfiise, 3!t!)

WATER AND WATKRCOURSES,
considered, 459-485
principle o( liability, 4-Vj
daniftgo arising from natnnil iiwr of i:iii,|. 471;
rainwater falling on land and in fonseuufiicr of artitiiii! .-re, tinn« H,i«-;„i

on neighbour'a, 470— sec Nuisance
110**'"-

user of, coming to one's property. 47lt n .'»

flooding of neigliboura vL-llar, 47(j n. 4
same quantity of water to leave land and throiich th.- same awrtiire ,1.does so in course of nature, 477

i^

oontiimm.-Ki»n of. in wfi,.t drriitustanr,-.. aii„w,ti,U.. ,„Hi !,.,« far 47»mode of UBing, coming on one's land, 401, 478

:t:t
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.470
iwj.t.-r. -IKO w.

lipltf in Rylanilh ,
Flt-alur,

s 4(;;j

iiiiiiot ni;iintiim

WATER AM) \VATKBCOURSKS^rf,«f/«»,<Z.
right.i ri's|>otrtivi'ly of npixr nml Kiwi-r jinipriilu

liftWIity for, nut provklinK mefins to rarry otl r,ii

Scotch view that CI*//*! in lit the bottom of the priiii

4M1
dam»;^e done under ntntutory authority, 4>*2

water brought on prcmiHoa byriglil [larHmount to that of the jhtj^ou injured

by it, 482
aniiu^il P;iting hole in gutter dots not caui^i.' owner to be liable, 4Si

watiT-nn [>ply to dilTurent floors of houw, doffitivc, 4XH

wati'r broiiuht on pretnim;!* for common bt'nftit of tommts, 4h;i

unrvasoii'iblc use of water, 400 n. 3

tent dcttrrinining between ii natural and an artificial ntri'-iiii, Itil

navijiablu tttroam, 4lt2

pOHition of ownerH of land by wbich a naviKabU- stream lloi

rights of owners adjoining a natural stream, 4<i3

flowing wat^T publir.i juris, 4(14

weir erected to obtain u'ontiol over, 4ll3 n. '.i

right to moor to bank of riparian owner, 4ii:i ". 'i

rif^htM of lower riiwrian proprietorn, 4(i4

distinction between ordinary and extraordinary m-er, 4(55

pottiition, variouH kindij of, eoiiHidercd, 4li.'i n.

who may maintain an action for fonlin;;, 4iili »i.

grantw of litit-nee to take water from ripiriaii [iroj)riftor c

action for fouling, 405
water rights, how tliey may be granted. 4<i."»

ordinary and estraordin.iry uses of water. 4(i()

reasonable u«e of, not a question of law but of fact, 4li0

agreement belwin-n two proprietors, 405
grant of right to flowing water by riparian owner valid inly ngainst himself

and cannot confer rights againbt others. 400

lower proprietor's position against liceiiHee of l;i;;her pruprielor not doing

injury, 465 n. S

pollution of, by deposits of w^iwdnst. &(.. 1

anbterranoan streams llowing in detined cli: nnels. -lliO

rights in surface and subterranean streams disl ingnislitd, 407

artificial streams, 467
diversion of watercourse. 407
artificial fltrcams also subterranean, 408
whore water runs by or through land not in any <!i lined Ntroani, 408

1, As to Hnrface water, 408
II. Ah to sobterraneiir. water, 471

landowner anxious to get rid of water on his land, 409

artificial oret^tion on land causing nlleraticn in flow of. 47"

flood common enemy against which man may defend hiiiit*elf. 470

distinction between water i oniing on land in the normal way and water

coming on land abnormally. 470
subterranean water coming in undefined wtreams cflnnot be prescribed for,

471
right to drain the subterranean waters of a district, 472

but not if by doing so an interference is made with water in n defined channel,

472
stream, what, 473

WATKR^COMPAN V,
plug ber-oming dangerous through defect in surroundmg pavement, 207 v. •»

negligence of, in placing plugholes in footway, 2S7 n. 6

right to lay pipes in highway, 303

fracture in pijve of, without negligence, 31(4

eonsidered. 387-401

without parliamentary power* claiming rifiht to break up streets, 387.

390
owner of soil may carry piiies under highway, 3'JO

statutory powers of. 391

—

see Statutory Power
position of, supplying water to premises. 484

fracture in pijw of, primd facie evidence of negligence, 3!>4

description of iiii>e they may use. 395

duty to take ordinary reasonable can-. 305

see Ga9 Companv

WATKR PLUGS.
what duty to keep, clear of accumulation of ice, 392

1
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I

WATKR IVSI'KrroR.
rights iif, on iirtMiii.icH

ld03

4.'is

WEAR AND TKAR.
ciimtiDri carriiT nut litiW,- in rcnpcit nf, HS3

WEKKLV TEXANCV.
I iw ,w to daing repairs in insc of. 4ll-^'t Lamiloho axo Tusast

\V'E[(;hl\(; machi.vk.
bft oa niUny (o..i|,i„y-s i,l,.tform, Ul^-^ce Pi.atfukm

WHARF.
<li!tinition of. H:i."i

.-trert of g,„.d, .Ulivercd at, to unknown ,Mr^..n tlH-ro. !i01 « r,~s,cDkuVERY < ,1 sic

WHARFIXGER.
'onaidcred, MIJj

in strictnesM does not - Hrehouw nt itll, K30
riilo of diligfiic- a,,|,lied to „. N.-i(J-,n Care. Duty, and .\K(;i.i(iKM-P
LL u sutlerunci' wlmrf, HX'i «. ti

public wharf, dups ju. kSCi m.
distinnuJHhwl from romnion currier, S3li
duty of, 83tl

nojriiiienfn in mooring and stationing ver-ncU nt a wli.irf K-T ,> li

nghtH of p,-r«on8 whose rights h.ive Ho.ru<-d Hubsfnuenllv t,. h'.vji.i; i. .rt.tiWith goods, H3i "^ -
I
.uKii

'''h3-"«
^^

'"'**''" *^'*'^" *'" l*^"'**''" '^''''^''O" '^"''fr'^ »re i,rcMiit.<l tn i|„,u,

iiiliTffiencr with hed of river by, S40
iliiry of. t'l provide siifc niii->ring place, M4lt
'Invinif pJh-H into bed of river, 840 «.— ...c ()BsTitnTi..\

WHEAT.
.s.-nt ta ft miller lo be cx^.htink'cd for (four, in wlmm th.- |.n.perl v !-. SIL-s— ,

,

Wir.Fi:L ACT.
rjsp.irijsibiliiy fnr th-, uf

;

considered in rchitiou to I

third |Ki-,-iin, ."i-lT

espiiNs, 5a(>—«(( TltKsi-A.H!

WILFUL DEFAULT.
of truBtee, 1239 tt, o, 12.')»

of the vendor exonr-Mtinff the pnrchasor from the iwiyment of inu-n-~t on
thp p»r, Inse money. 12ti8 «. 2~su- \'k-M>ub ani> PrRrnAsi:ii

WILFUL ne(;lh;exce.
probable meaning of llio term. 40— .vu' XEci.KiEV.E and f;iii>ss Vmi
OENCE

•' WILFULLY."
the term e\|>laincd, 1334

WILL.
K >li.-itor negligently dniwing. not liable to disapjmintcd lenatrt s 1 1 77
person preparing will with legacy to himself inserted, lllw"

WIXDOW.
sash of. broken while cleaning oKH
in railway carri'ige imperfectly tilted, OSS «.

boking out of, in railway carriage, 1W«
Hitting with arm out of. in railway carriage, !I88
I'-'aning out of, in railway carriage, 1)88— »(( Tassescer and K\iiwaV
COMPASY

WIT.VESS.
incompetenry of, on ground of inMmitv, how determinaMc 47 u 4
skilled. 82 . —
p:Tinred. H2
negligence of. not actionable, 82
duty of, in attesting deed, 1342
to deed no notice of itt: contents, 1374
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1504 INDEX.

1 and ttiipi'Iy " bfr-1

WORK.
not a.mKerouM. nPKliv-iiiliy cxcoiiti-il. 4H3 w .")

re«|«jn«i »ijitv for. only u, finplny a ..om.^tent i«-

aer rojrTRACTOR und MA^TEit and Skrvast

WORK AND LAflULR,
<-ontrai-t fop. diBtingiiished from mle of goods 80.1—*f. V.mms
rul-H npplicable to tlio«,- entering into rontrafts for do na w< rk and Mir-piyinK irmtenalB. 807—we BailmE.vt

*^ '

'"'mTrENDER'
''""' "" "" ""* *" ^" **'""• "" '"" ^"-""' Pa"iknt

WORKMAN'.
exposing hin.sdf to known d.ui-cr in ,>frforniame of work 4:..-.-«.,DaSUEROUH KMPI.OVMENT

""me^ntT456^
^'Iteration. una„».nted to. in the condition, of hi« emyluy.

mere rashness on the mrt of, not to disentitle to n-.over for iniurv U r

^"carefulJ'Juo
"'"*"''''"'**"' "" """'*'' "'• *° •* "'"'^ than ordinarily

^'^aiiinn'T
"'^^"'"'

" ^'""'^"K'-'^ '^ f*" «'^*"' '"""i.leration for hi.

ini-p d, leaving mini) while on strike, still servant. 013
imdertaking skilled work presumably skilful 62.5
Komg on working to nvoid dismlBKnl, eJfect of, (i37doM not cease to be fellow workman l)«nu>»e of different gnide. 604
r:irht lo compe.is,,tion .mder the Employers' Liability Art. 1880 : 688rights nndor hmployers' Liability Art. 1880: 690
position of nonforminK to order not in itself neeligent 706
in the employ of hutty-men. 70!1
under Kmploycrs' Liability Act. dclined, 722
ace Mastek a\i> Skrva.nt

WORMS.
in ship's 1 nil a peril of the sen. 10<il n. 8-«e Peru, of the .Sea

WRKCK,
what passes by grant of. 1022
reguL^ting removal of, 1081 w. 2
constituents necessary to fix owner »f, with liability, 1084— •(( Ship

eivcd,2(14
!

WRIT.
erroneoualy awarded, effect of. 2li'>

wh^n returned in matter of rt^.ord and is pr..vable by an examined copy,

of capioji atlagalum, 262, 270 h
of habere faeimt po^aex/iiontm, 262, 270
^tm. ^. and (i. fa., distimtion between wiziirc inulcr 2(i'iwan non omittat t-laane, 263
may not be served on Sunday, 264
when returned, 264
rauBt be endorsed with hour, day, month, nnt' vear w
of vetutilioHi exponas. 26j n.

'
~ . '

when fraudulent, effect of, 267
of detfU, 270
an alias granted, when, 270
what a good return, 271
insufficient return to, how dealt with. 272
sheriff liable at suit of person suing out. 273
of mHiiliuni i-rponis when issuing, not legal damaire •''7s n
tee Sheriff ^ > ^.

WRONGDOER,
not prevf-ntcd recovering by reason of antecedent wr.ngfirl Act Knot to (piahfy or apportion his wrongful act 83
caiinot call i-i for his exoneration the wrongful net of another, 86
liable though the injurious results are not directly prcdnced 111)
must be sued in respect of his wrongful act onee and for all '202 «act of. when ratified hy the Crown, 222—jcc SovErLEn;x
under the orders of the Sovei-eign. 230 n.
cannot by his wrongful act impose a duty, 799 n. 4
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H'ROXIIDDKR—fonl,n«,rf.
ri«hl» of onf njiuin.t iiiiothir for conlribiuion. ili«.|,«...l

Luran, 73i> it. 1

owner o( «oo<l. .Irlivoml to cnrrirr li.i. riglK of |«,»„..,i„„

,

HHONOFUL ACT,
t'lements required to constidite. 1)1 ii.

in mixing goodN. effect of. 7r.l—-« Tokt
lioett not ill ose a duly. 7!H) h. 4

X BAVS APPABATl'.S.
iitandard of 8kil] in ittt une, lIjH

YKW TKEK,
deatii of iior»e caused ly i:.iting of, )tl—,*,. ffuRsn

VDUNO PEMOX.
greater rights against cui|.loycr tlian adult, li,-»l-(i,-i.->_N,(. (

ZKBRA.
a savage beast, ."(20
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AbilrMt Drawini—
Scott. 1892

Administrfttion Actioni—
Walker ami KIgood. 1883

Adminitlralors—
Walktii and Elgood. 1905 —

Admintliy Law-
Kay. 1H95

Smith. 1H91

Advocacy—
Harris. 1904

Affiliation—
Marlin. 1896

Arbitration—
SlattT. 1905

Attorney and Solicitor-General

of England, Law of—
Norlon-Kyshe. 1897 ..

Banking—
Kin^wood

Bankruptcy-
Baldwin. 1904
lla/litt. 1887

IndtrmaurlQuesiit-nand Answer).

1887
Ring«oml. 1905

Bar Examination Journal

Bibliography. 1905

Bills of Exchange-
Willis. 1901

Bills of Lading-
Campbell. 1891

Kry. 1895
Bills Of Sale-

Baldwin. 1904
Indetniaur. 1887

Kingwood. 1902

Capital Punishment—
Copinger. 1876

Carriers—
.See Railway Law. Smr-

MASTKRS.
Chancery Division, Practice of—

Brown's Edition of Sntll. 190S
Indermaur. 1905

Williams. 1880

And set EqihTY.

Charitable Trusts—
Houichier-Chilcott. 1902

C<K)lie and Harwood. 1867

Whilifoni. 1878

Church and Clergy—
lirice. 1S75

Civil Law

—

S.v Roman Law.
Club Law—

Wcrlheinier. 190J
Codes—

Argles. 1877

Collisions at Sea—
Kuy. 1895 ai

Colonial Law—
Cajx: Colony. 1887 31

Tarrinf;. 1906 30

Commercial Agency—
Csmpbtfll. 1891 10

Commercial Law—
llursi. 1906 iq

Common Law—
Indermaur. 1 904 20

Companies Law—
Brice. 1893 8

Buckley. 190J 9
Smith. 1906 29

Compensation—
Lloyd. 1895 «

Compulsory Purchase-
Browne. 1876 9

Constables—
Set- I'oLiCB Guidf:.

Constitutional Law and History—
Taswell-Langmead. 1905 ... 30

Thomas. 1901 3'

Wilshere. 190^ 3^

Consular Jurisdiction-
Tarring. 1887 30

Contract of Sale-
Willis. 190a 32

Conveyancing—
Copinger, Title I>eeds. 1875... 13

Deane, PrinciplCT of. 1883 ... 14

Copyright—
Briggs (International). 1906 ... 8

Copinger. 1904 12

Corporations—
Brice, 1893 **

Browne. 1876 9

Costs, Crown Office

—

Short. 1879 2S

Covenants for Title—
Copinger. 1875 13

Crew of a Ship-
Kay. 1895 2'

Criminal Law—
Copinger. 1876 12

'

Harris. 1904 '**

Crown Law—
Hall. 1888 23

Kelyng. 1873 22

Taswell-Langmead. 1896 ... 3°

Thomas. 1901 3'

Crown Office Rules-
Short. 1886 ... 27

Crown Practice-
Corner. 1890 ^7

Short and Mellon 1890 ... 27

Custom and Usage—
Mayne. 1900 »i
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Damiigtt— ''^''

M.yn,.. „oj ,
Olacovcry-^

I'eile. imj
Olvorc«—

Harrison. 1891 .

DomMtIc RtlMioni-
Eversley. 1906 ...

,

Domicile
*' I'miATI INTHSATCONAI

Law.
Oulch Law. i!i87

EcclMlaitiul Law-
Brifc. 1S75 J
.Smith. i9oa -s

Education Acta-
-V' MA.MsruRiAi. Law.

Elaction Uw and Petitioni-O .Millcy and Har.lcmlc. looj 2.

Equity— ^^

Klylii. 1905 ,,.
J.Choycf Ca,e». 1S70 .'.'.' " ,,

K-mlwnon. 1867 .,-

EvidiVcii '^ 3?

Phipstm. 1907
cxaminRtJon of Studenti -

Bar Kxaminalion Journal
IndcTHiaur. 1906
Intermediate LI„l). ig^o

Executiva Officers—
Chaster. litoq

£xecutops—
Walker and ElgwiJ. iqos

Extradition— *

Clarke. 1903
•S'l-^ MAGisriRjAi Law.

ractories

—

J^^AlAtiisTERiAL Law.
rishenei—

Moore. 1903
^W Magistkriai" Law!"

Foraign Law—
Argles. 1877 ...

Dutch Law. 18S7
Foole. 1904 ...

"'

Foreshore—
Moure. 1S88

Forgery—
Jrt Macistkrial Law.

Fraudulent Conveyances-
May. 18S7 ...

Gaius Institutes-
Harris. 1899 ...

Game Laws—
Seg MAUISTEKtAL LaW.

25

2J

Glove Law—
'J _ N(»ri(in-Kvihe. 1901

Guardian ^nd Ward-
5 Iverdev. 1906 ..

Hackney Carriagas—
„. '"•' Magist».ri,\i. Law.
Hindu Law

—

S Lj.
^'a)""':. I9tx3

' History—
Taswell-Lancmisid. 190!

Husband and Wife—
1 , - Kver»ley. 1906

Infants—
J

Ev<r!,Iey. 1906
Simpson. 1S90 ...

Injunctions -

Joyce. 1S77
Insurance—

I'lTter. 11^4
International Law—

Baty. 1900
Clarke. 190J

*"

Coblfctl. 190^
Foote. 1904

Interrogatories—
Peile. i8Sj

Intoxicating Liquors—
S<ie Maijisterial Law.

Joint Stock Oompanies-
i« COMCAMtS.

Judgments and Orders—
I

Femberlon. 1887
Judicature Acts—

I Cunningham and Mattinson.

,
Indermaur. 1875

Jurisprudence-
Salmond. 1907

Justinian's Institutes-
Campbell. 1893
Harris. 1899

Landlord and Tenant—
l-'oa. 1907

Lands Clauses Consolidation
Act-

Lloyd. 1S95
Latin Maxims. 1894
Leading Cases-

Common I^w. 190J ...

Constitutional Law. iqoi ,[[

Equity and Ci^-nveyancing. 1901
International Law. 1906

Leading Statutes—
Thoina.s, 1S78 ,,,

Leases—
Copinjjer. 1875

Legacy and Succession—
llansun. 1904 .,,

Legitimacy and Marriage—
Sfe I'Riv-ATE Lnternational Law

34

'5

'5

'5
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LictntinK—
Whitcley. 1905 i'
Sti Haijistikiai. Law.

Lift AMuranc* -

Buckley, 190a 9
I'orttr. 1904 2S

LImlutlon of AellOM-
hanning. 1906 6

Local LaglilaturM—
Cliasler. 1906 10

Lunacy -

Renton. 1S97 2S
Wmiam.. l8»o i'

MacliUrlal Law-
(iitenwiHKl anil Martin. 1890,.. 7

Malna (Sir H.), Worki of-
Evans' Tllciiiics iind Ciittcisms.

1896 15

Malnttnanca and Daiartlon-
Marlin. 1896 "J*

Marrlaga and Lagitlmacy—
Kootc. 1904 . '5

Marrlad Woman't Proparty Acts
Brown's Edilion of Griffith. 1891 17

Maatar and Sarvant—
Eversley. 1906 S

Mtrcantllt Uw-
Campbell. 1891 10

Duncan. 1886-7 14

Hurst. 1906 19

Slater. 1899 28

Set SlIIPMASTiRS.

Mlnaa-
Hatris. 1877 18

Monay Landars—
Bcllot. 1906 7

Mortmain—
BouTchier-Chilcott, 1905 II

Nationality—
See I'RIVATE iNTaRNATlUNAL

Law.
Nagliganca—

Btven. 1895 7

Campbell. 1879 . 10

Willis. I901 32

Newipaper Libal—
Elliott. 1884 . 15

Oatha-
Kord. 1903 . 16

Obligatlona—
Brown's Havigny. 1872

Parent and Child-
. 27

Eversley. 1906 . "5

Parliament—
Taswell-I-angmeatl. 1905 .. 30

Thuinis. 1901 • 3"

Partition—
Walktr. 1882 5'

rhtm

Pats«n|tri—
JiV*Maoiiieiiiai. Law.
„ Kailway Law.

PftSMngsrt at 9«a—
Kay. l»95 *'

P«t«nti—
KtnM. 1906 10

Pawnbroker*—
Sic MAf.:sT«»iAi. Law.

Pttitions In Chancary and
Lunacy—

Williams. 1880 34

Pilota-
Kny. 1895 =

Policfl Quid*—
GrcenwotKi nml Martin. 1890... 17

Pollution of RIvert—
lliigini. 1877

Practice Bookt—
Bankruptcy. 1904

• Companin Law. 1902 .

.

Compenution. 1 895 .

.

Computiory I'urchaie. 1876
Conveyancing. 1883 ..,

Damages. 1903
Ecclmaitical Law, 1903

Election I'etition. 1901

Equity. 1905
Injunction*. 1877

M agistcrial . 1 890
Pleading, rrecedent* of. 1884,..

Railway! and Conimiuion. 1875

I

Rating. 1886

I

Supreme Court of Judicature.

1905

I
Precadantt of Pleadinjj—

{

Cunningham ami Mattmson. 1884

i

Mattiiison and Macaskic. 1884

I

Primogeniture—
1

Lloyd. 1877

I

Principal and Agent—
I'orter. 19OU

Principal and Surety—
Rowlatt. 1899

! Principle*—
i

Bnce (Corporations). 1893 ...

j

Browne (Rating). 1886

Deane (Conveyancing). 1883..,

1 Harris (Criminal Uw). 1904 -
j

Houston (Mercantile). 1S66 .,.

I Indermaur (Common Law). 1904 «>

I

Joyce (Injunctions). 1877

I

Ringwood (Bankruptcy). 1905

I

Snefi (Equity). 1905

Private International Law—
Foote. 1904

Probate-
Hanson. 1904
Harrison. 1891

19
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13

17

3
9
9

1}
13

25

26

8

9
14
18
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Public Trust** Act, lOOa -

Moruan, 1907
Public Worship—

Urite. 1S75
Quartar 8«Mibni—

iimiihlK.
J.). i!i82 .,,

Qu**n'tBinrh Dlvlilon, Practlct

IndL-im-iur. 1901

Qu*»tiont for Student*—
Ai.ire.i. isja
liar ExLiminalicm Journal. i.Hoi
Inilcimaur. iJW;
\\aile. lilgg

Railways—
Kruwne. 1875
Uodcfroi :inii .Shctrii,

Rating—
Hruwrn;. 1SS6

R**l Property—
t>«ani.-. 1SS3 .,,

Kiiwanlt. [904

tS69

'•ugh (Siotcn Goods)

Tarriny,

Records-
Inner To

Racovary—
Aticnl>or

Registration
Klli-m (Ntw,[.aper). 1SS4 ..

Stager (i'arlianicniary). itJSi ..

R*port*—
BellcHc. rS69 ...

l(r.»..lce. 1S7J
Choyce Cases. il*;o ...

CwjKL-. 187a
Cunningham, 1S71
Election I'eiiiioni. 190a !..

Finiason. 1870
GibiM, Seymour Will CW. 1S77
l^elyng. John. 1873 ...

Kelyngc, William 1873
Shower (Cases in I'iirliamenl).

1876
South African

Roman Dutch Law-
Van Leeiiwen. 1887 ...

lierwiclt. 1903 ...

Roman Law-
Brown's Analysi.>

1872 ...

Campljcil. 1S92.,

Harris, 1899
Salkowtki. 1886
W'hitfield. 1886

Salvage-
Jones, 1870
Kay. 1895

Savings Banks-
Forbes. i»84 ...

of Savigny.

Scfniillae Juris—
4 tt.irlingtt.

J.), 190, ,,.

Sea Shore
h lUll. iHWf

Mo-ire. 18XH ..,

^ Shipmasters and S*am*n-
'^•y- '*>s

Socl*tles—
' Sn CuHlOk.Miu.N-..

Stage Carriages-
' ^tt MxfiNiKKrAi. Law.

Stamp Duties

-

(-..pinker. 1S78

Statute of Limitations—
Hanninn. '^iya .

Statutes—

Vr'-- 'W ...

TlioMu*. i»7S ...

Stolen Ooods—
AtleiilM>i<iiit;li

Stoppage in Transitu—
Ilintsion, i8b6
^^y- ^Mi ...

'.'.'. .;

Succession Duties—
Ilanvin. iyo4

Succession Laws

-

l.loyd. 1S77

Supreme Court of Judicature
Practice of—

Inderniaiir. 1905
T*l*graphs—

irt -\lA(iiMitRiAi, Law.
Title Deeds—

CopinKer. 1S75
Torts—

Kin^'Hooil, 1906
Tramways and Light Railways—

Biicc. 1902
Treason—

Kelyng. 1S73
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Trials—

B;irileU, A. (.Murder). 1SS6
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Trustees—
Easion. 1900

Ultra Vires-
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Water Courses -
lIiKgin.s. 1S77
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Worlting Classes, Housing ot-
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.Mdred's Contract Law.
'>ut4ti>in* iin till l.dw 'if Conlraci*. With N"ir« ti> the Anawrii. KoumU-il on

''An«in,*' •Chill)." «n.l "l'..ll.«k." By I'Hti.ii- I-.wiiii Al i>iiH'. UC.U,
Mridiiitl Cullrct iii I Vt^%j'* ItiR. In Clown l«o, prica J(. IKK).

Ars:les* Foreign Mercantile Laws and
Codes In Force in the Principal States of

Europe and America.
Ily fHAkiKH l.vnNCAfN, I'rnft-^eiir ayu'in' 4 t,i Faculu- >\t I'mii ile I'ariK t

Pn)(e«»eur n I'KcIc \\\'ik ilci Si-ience* i«.liiiiiur». Tianilntr<l I'v NAi'ni.mN

AlilLFs, SoticiUif, \'AfU. In llvi>, |)iiGc u., »«cil. 1K77.

Attenborough'A Recovery of Stolen Goods.
Ily C. L. ArTRNiioKtPl!<i

7>. <W,, rlolli. tyu6.

Temiilc, Jl.i.ri.ter-iii-I..i>"

Baldwin*^ Law of Bankruptcy and Bills

of Sale.
With an A|>|wn.li)i cuntainirj; The ltankiu)>icy ActH, 1X83-1890; (leneril Kiilt*.

K<irm», Scale of Ciml-t and ^cc^ ; Kule» im.ltr s. I2i itf 1888 ; nreilt uf ArMii^i:-

ment Act*, 1887— 1890; Rule* »n.l Kt.nni ; Bo«r<l <)f Traile ;ind Court Dnlcrij

UelHoM AcU, 1869, 1878; Rule* iml l-ormt [ BilU of Salt Atti, 1878-1891,

etc., etc. By EnwAkH T. Bai.i>wik, M.A., of ihe Inntr Temple, Baimler-at-

Law. Ninth Eililion, in Svo, price 27J. W., cloth. 1904.

.,..' I'h* minuW car* with which lhi« totV i» always r.cUeil run tunf -ince gainc<l ihe

cun(Wenc«of jiractiiiiintrt. •ml lh«pr«*«til e.lilion i« fully up 10 iht tLintlara "' 111 pr«.l.tt»«>f«

in lhi> rcipKI- Tli« index ha* aUo Ucem cnlargeil, " I.ittu Tiiim.

Banning's Limitations of Actions.
With an Ainwnilis of Siatutes. dipioiis Reterencc* \'> KniiltMh, Irish, ami .American

CaseM, and 1<i the French Vw\t, and a Copious Index. Tliird Kdition. By

ARCiiiBALit Brows, M.A. Kdin. and Oxon., and B.C.L., Oxon., of the Middle

Temple, Barrister-at-Ijiw. Ktiyal 8vo, price i6j., cloth. 1906.

" Th« work ii dccidtdly v»Iub1iI«,"—i«tii Timn.

"Mr. BAiming has ailhaiid 10 the pUn of printing the Acli in an aiipinJiJi, and making hii

book a conning trcsliw on lh» caiu-law ihcreun. The caia* have (vidtnlly bwn invaitigaKd wi(h

car« nnd digaittd with clearn*** and intclloclualitT."—Aau> J^itrmal.

Bar Examination Journal, Vols. IV., V.,

VI., VII., VIII., IX., and X.
Containing the Examination Questions and Answcri from Eaitet Term, 1878, to

Hilary Term, 1S93, with List of Successful Candidate* at each examination, I'otes on

the Law of Tropcrty, and a Synopsis nf Recent Les;i«lation of importance to

•Students, and other information. By A. I). Tyssk.m and W. D. EuwARlis,

Barristers-at-Law. In 8vo, price i8j. each, cloth.

Bar Examination Annual for 1894.
(In Continuation of ihe Bar Eximinatiim Journal.) By \V. 1>. EuwarDS, LL.E.,

of Lincoln's Inn, Barrister-at-I^w, I'rice y.
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^*"*S^;,nd
''** '^"* **" ^°y Richard le

^"i- '"» Mv.oj/,3™z„,!r„ir!.!,'!^i„/';ii;''''
' " ""«"'

Bellot. Lejfal Principles and Practice of
Bargains with Money•Lenders.

Berwiclt's Voet's Commentary on tiie
Pandects.

New nnil Revised Kdili.in of an EmtlUh Tran»liitinn r .... 11 i_

iiiix). in avii, i]nce24j. W.rift, or rupees iS.^O. 1902.

Seven's Negligence in L^w.
ileiau Ihe Secoiiil Eilili.m .if ' liiinciplCT iif ihe I m i.f \>..ll,. , "

au,h„r .,f ..The Law „f f..^v'''y'^yi:L^i,X Z^l^^i"'^ZTl^Z '

ss. ";5- "'"'•"" '*-''' ""'»" '- v"i'-.. °.yai iio:":,.;;";o".i

and paiicnce wiln which ihey ure diwusitil M-»l.=.»„.
'".n aie Mc.uucc1,of thelearniriE

imporuiice. boih practLcally nnd lh«oreiic«lly. fey hi* coniriL/rn .
."J"**'' °; 'h« uimosl

lhe*e Mr. Be«5 hat ph.crd ihe pruf-,,™Tn tr a 1» , ^^
co">""u<'"n la ihe ,,»• under.und ng of

of hU wo,k ».lt fail .0 r,Ji„ L'^Swr/rir^/ " "''''K""^"' "" "I'l'li't'on whi.h ,m re"d„



STEVENS *• HAYNES, BELL YAXD, TEMPLE PAR.

Bibliotheca Legum. Catalogue of Law
Books.

Including all the Reports in the various Courts of England, Scotland, and Ireland ;

with a Supplement to Decemlwr. 19OV Hy Hknry U. Stkvkns and KoBEKT \V.

Havnes, Law Publishers. In izmo {nearly 500 pages), price 2s., cloth net.

BIyth's Analysis of Snell's Principles of

Equity.
Founded on the Fourleenth Edition. With Notes thereon. By E. E, Blyth,

I,L.!)., Solicitur. Eighth Edition, in 8vo, price bs., cloth. 190V
•' Mr. BIyth'i book will undoubtedly be very uuful 10 reader* <A Snell."—i^i" Timtt.
'• Thin ii an admirable aoalyiii of a eood ireatiie ; read with Snell, this lutle book will be round

very profiuble to tlie student. '—Lmw Jmmmi.

Brice's Law Relating to Public Worship.
With Special Reference to Matters of Ritual and Ornamentatiun, and the Means of

Securing the Due Ohservance Thereof. And containing in txtmso, with Noiea and

References, The Public Worship Regulation Act, 1874: The Church Discipline

Act; the various Acts of Uniiormily; the Liturgies of 1549, 1552, and 1559,

compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions,

Advertisements, and other Original Documents of Legal Authority. By Seward
Brick. LL.D.. of the Inner Tt-mple, Brrrister-at-Law. In one voluTie, 8vo, price

a8j., cloth. 1S75.

Brice's Ultra Vires:
Being an Investigation of the Principles which Limit ihe Capacities, Powers, and

Liabilities of Corporations, and more especially of Joint Stock Companies. By

SewakuBrice, M.A., LL.D., London, of the Inner Temple, one of His Majesty s

Counsel. Third Edition. Revised Throughout and Enlarged, and containing the

United States and Colonial Decisions. Royal 8vo, price 381., cloth. 1893.

"
It it the Law of Corporation* that Mr. Brice trcali of (and ireaw of more fully, and at the

saiM time more iciemifically, than any work with which we are acquainted), not the .!" o'

principal and •Rent ; and Mr. Brice doe* not do his book justice by giving it 10 vague a title. —

Brice's Tramways and Light Railways:
Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu-

lations Relating to Tramways, with Notes; and the Light Railways Act, 1896,

and the Board of Trade Rules and Regulations relating to Light Railways, with

Notes, and a Full Collection of Precedents. By Seward Bkke, M.A., LL.D.,

London, one of His Majesty's Counsel, Author of " A Treatise on the Doctrine of

Ultra Vires," &c., and B. J.
Leverso.v, of the Inner Temple, Barrister-at-Law.

Second Edition, in royal 8vo, price i8j. net, cloth. 1902.

mays and Light Railways has been revised and brought up
- ' - -"--' '

; work
'The Second Edition of Bri« ol. ,- ^... .,_,.-_, ....... . _.

lit date by Mr. B. J. Leverson, and from a careful perusal of the contents it is evident that the w

has been ably done. The main part of the volume, dealing in teKtbook form with the Law of

Tramways and Light Railways contains in aoo pages a clear and accurate exposition of nearly

everv point of praciical interest. The value of the book is increased hy furnishing the statutes

which iform the second part of the volume with cross references lo the earlier paces of the work. A
- - --'—"-' " '-* .-J.-.—.-ble book, —in If Timts.

Briggs' Law of International Copyright.
With Special Sections on the Colonies and the United Slates of America. By

William Brigcis, LL.D.. D.C.L., M.A., B.Sc, F.C.S., F.R.A.S. In 8vo,

price \6s. 1906.



f^:^^;fAS^^«;<KV£.
, BSLL YARD. TEMPLE BAR.

Brooke's (Sir Robert) New Cases in tlietime of Henry VIII., Edward VI.. andQueen iWary.

" Bolh the oriiiinal and the traniiailnn k,,..;,,™ i l

Browne's Practice Before tiie Railway
Commissioners under the Regulation ofRailway Acts, 1873 and 1874:

price 18/,, cloih. 1S75.
'iioiil« leiii|ilc, k.c. In one vo:»me, Svo,

Browne on thie Compulsory Purchase

Cor^^atil"''"^''"^^ "* '^"'"•'^"'- »

Browne and McNaugliton's Law of Ratine
of Hereditaments in the Occupation of
Companies.

Jfc^.i^,o^:^^Le^,l;^crTeg:,;t„?SLS""i^e„^^ »"" "• "•
price 2i;.f.. coih. txxr, ^ .

''^'n>[er ai-L,rm. becom.: Edition, in Svo,

Bucl<Iey on tlie Companies Acts.

3f U«jcialionl A,r Tk f-
' '»7= : ""i.au.na 1 lie Coninan os (Men

Ac. a'S ife^'o'n"^ ,
. 'iiT";'?,, ^5 T?'" '

"'" '"" "'• ""«='°"'

xi.h Uie Rule,, (Jrjersnn 1 h „,, , , k ,<-'™f»"'=S con.ainins li.e

Svo, price 36,., do h «j "' ''"~'°
'

'""' BarrUler-aLLaiv.

The Life

I'lnindum

Lia1,ility

Statutes,

F,liii„n.

Iq royal



STEVENS *• WAYNES, BELL YARD, TEMPLE BAR

Cairns, Lord, Decisions in the Albert

Arbitration.
Reported by Francis S. Reilly, of Liocoln't Inn, Barrister-at-Law.

IL, and III., price 151., sewed.
-°~

Parti I.,

1872.

Campbell's Compendium of Roman Law,
Founded on the InstiluH^s of Justinian 1 together with Examination Questioni

Set in the University and Bar Examinations (with Solutions), and Definiuoni of

Leadinc Terms in the Words of the Principal Authorities. Second Edition. By

Gordon Camphill, of tlie Inner Temple, M.A., late Scholar of Exeter College,

Oxford ; M.A., LL.D., Trinity College, Cambridge ; Author of " An Analysis ol

Austin's Jurisprudence, or the Philosophy of Positive Law." In One Vol., 8vo,

price i2s., cloth, 1892.

Campbell's Sale of Goods and Com-
mercial Agency.

Second Edition. Bv Robert CamtrELL, M.A., of Lincoln's Inn, Barrister-at-

Law; Advocate of 'the Scotch Bar, author of the "Law of Negligence, etc.

Second Edition, in one volume, royal 8vo, price 32^., cloth. 1891

' An ccurmte, earelul, and exhau»liv« h«ndlJook on the ^.ibject with which it dwU. The

excellent index deserve* » special word of commendation."—iaw Qtiarttriy Rrrirai.

" We can, therefore, reueat what we raid when reviewing the first editton-that the book il « con-

tribution ol value to the subject treated of, and that the writer deftli with hiK subject c*Ti(liUy anj

folly. '—Law yeumal.

Campbell's Law of Negligence.
Second Edition. By Rohkrt Campbri-1., of Lincoln's Inn, Barrister-at-Law, and

Advocate of the Scotch Bar. In 8vo, price 12/., cloth. 1879.

Catalogue, A, of the Repoiis in the
Various Courts of tlie United Kingdom of

Great Britain and Ireland.

Arranoed in Chronological Order. By STIVINS & Havnis, Uw Publishers. In

.m«ll 4to, price ai. net, clolh, feiuUfully printed, with a large margin, (or the

pedal use of Librarians.

Chaster' s Powers, Duties, and Liabilities

of Executive Officers, as [between these

Officers and the Public.

By A. \V. CHASTim, of the Middle Temple, Barrister-at.U»-. Fifth Edition. In

8vo, price 151. 1899.

"There is undoubtedly room for a leftal treatiw on tlie swtu. of execuii« officer., .nd Mr.

Chaster tia» provided much valuable materul on the subject. —La:v Journal.

Chaster' s Local Legislatures.

A Scheme for full LcKislalive Dcvohunn for the United Kingdom on Constitutional

lines, bcinc a Supplement to "Executive Officers." By A. W. Chaster, of the

Middle TeiTipie, Barrister-at-Law. I:; >ivo. price I,', ntt, it)o6.



jrsi^S/^i.^^y.VSS. BELL YARD, TSMFLB BAK.

^'"''"clafltie^""'''''"*''"'
Administration of

te.
..

d=.i. .1,1, i„ ,h. w«. u.™u fs.r^^s.V'". "'' """' -"""="»'>•

Chilcotfs, Bourcliier., Law of Mortmain.

pn« j/ 2,., calf »„,i,,u,. ,S7o
""" ""' '"' "J where denj-td. In T.o,

Clarice's Law of Extradition

Foreig,, Nation,, and th/El^dSe.UheJ.orR''''^'''"^' ™" ''•"'='''"'' ""''

^^
BOOK TOtitaly ™nu.n, ,„ „puu,io„ „ ,h, .,i„d„,| .'XS;

mainly niponsible for
i^n the Auhip>rr " r ^..I lhe»ubject.'--iaw Timti.

Cobbett's Leading: Cases and Opinions onInternational Law.
H»'i"iis on

will b.'oo.d .n ZH.r^'&^'C'^'ir'rit'S?'
"" "' "»»'«• • "" P«"'- »>«h



li STEySf/S *• HAYNES, BELL YARD, TEIUPLE BAR.

Cooke'5 (Sir G.) Common Pleas Reports
in the Reig^ns of Queen Anne and Kings

Qeorge I. and II.

The Third Edition, with Additional Cases and Reference! contained in the Notei

taken from L. C. J. EyRe's MSS. by Mr. lusiice Narks, edited by Thomas
TOWNSEND BUCKNILL, of thc Inner Temple, Barrister-at-Law. In 8vo, price

3/. 3^., calf antique. 1872.

" L»w booki n«v<r can di* or nnuin long dMd >a long ** Sxvcni and Hayne* are wilUnB to

continue them or revive them when dead. It is certunTy surprising to see with what facial

accuracy an old volume of Reporis may be produced by thcM nn>dern publ^hen, whose good taste

is only equalled by their enterprtie.''

—

C»mad» Lmui ypHmal

Cooke and Harwood's Charitable Trusts
Acu. 1853. "S55. "860.

The Charity Ciimniis-iioners' Jurisdiction Act, 1S62 ; the K(iman C.itholic Charities

Acts; tjgether with a Collection of Statutes relating to or affecting Charities,

includ -u the Mortmain Acts, Notes of Cases from 1853 to the present time. Forms

of Decl-ritions of Trust, Conditions of Sale, and Conveyance of Charity Land, and

a wen " iou3 Index. Second Edition. IJy Hur.H CooKE and R. (i. ILvkwoOD,

of tl." Jnarity Commission. In 8vo, price l6i., cloth. 1867.

Copinger's Law of Copyright
In Works of Literature and Art : including that of the Drama, Music, Engraving,

Sculpture, Painting, Photography, and Designs ; tc^ether with International and

Foreign Copyright, with the Statutes relating thereto, and References to the

English and American Decisions. By Walter Arthur Copingbr, of the

Middle Temple, Barrister -at-Law. Fourth Edition. By J. M. Easton, of the

Inner Temple, Barrister-at-law. In Royal 8vo, price 36^., cloth. 1904.

"Mr. Copinger's book is very comprehensive, dealing with every branch of his subject and

«ven exwrding 10 copyright in foreign countries. So far as we have examined, we have found all the

recent amnorilies noted up with scrupulous care, and theie is an unusually good index. Ihcae

are merits which will, doubtless, lead to the placing ot I hi?i edition on the shelves of the metr

of the pro'^Mion whose business is conterned with copyright ; and deservedly, for the book 13

of considerable vaXMt."—Saiiciton' Jmtmal.

Copinger's Tables of Stamp Duties from
1815 to 1878.

E/ Waiter Arthur Copisgkr, of the Middle Temple, Esquire, Barrister-at-

Liw ; Author of " The Law of Copyright in Work-i of Liietaiure and Art," " Index

to Precedents in Conveyancing," "Title Deeds," &c. In Svo, price 2s. 6d., cloth.

1878.

Copinger's Abolition of Capital Punish-
ment.

Embracing more particiiliirly an Enunciation and Analysis of the Principles of

Law as applicable of Criminals of the Highest Degree of Guilt. By Walter
Arthur Copinher, of the Middle Temple, Esquire, Barrister -a*.-Law. In Svo,

price Is. net, sewed. 1876.



srsrsys » haykes, bell yakd, temi-le bak.

Copinger's Title Deeds:

Snv,™i;',i^'' ^f'^})'"'}.''^
ProJuclior, at I^w, in Equiiv. anj m Matters of

^™r»'. 'i"- '"""'""B Covenant, fo, lh« Piodutt.on o( bred, ami Alle«t„lCopm J wlih an Appendix of Piecedents, the Vmdo, and Putchaier Act 1874, ,Vc

L^w- intS-^A^Tk
A«T«"« COPINOM, of the Middle Tenple. Batri.ie-at:

vfvLrin^^ I ^1 f*""' Copyright" and "Index 10 P.ecedenl- in C„n.veyancing. In one volume, 8vo, price 14J., cloth. 1875.

Cotterell's Latin Maxims and Plirases.

sic™!l'''Ka[,'l™''''H„ i'"n "r"*
'"' "" "" "'Students for all Legal Exantitialiona.second tclition. By J. N. Coiterili, Solicitor. In 8vo, priceV, cloth. 1894.

^^,it^1^i^lil:Z^f ' '^ " '•'"— '-' «'"-" "' »™— . L..i.

Craies' Statute Law.

statutory Law. H,th Appendices containin,; Words anil llxiirt-.i ,ns i:-uj in
.Maliites which have lieen Judicially or ilatutably construed, and the Pooul.ir an,!Short Tllks of certain .Statutes, and the Interpretation Act, iSOQ llv VVli LIAMFp.lu.tN- Craies, .M. a. , of the Inner Temple and Western Cireu.l, liarril, at't.aw

/« O/te Vntume. Royal &7'o. Pria' 28.i-,, </,»///.

and dieta on the sabicct very neatly iiisert«]."-.?fl/iW/flri' JnurMi.
ne^isiOB-

Cunningham and Mattinson's Selection
of Precedents of Pleading

}!t'fhl
%'"''''''"" A'", '" ">.« Common Law Divisions. With Notes explanatory

tJ„1 ,1 u"""^
of Action and Grounds of Defence i and as InroductorC

Treatise on the Present Kules and Principles of Pleading as illustrated by the various
Decisions down to the Present Time. By 1. CUNNI.NIWUM and M. W, .'lATnvsON
Second Eumon. By Miles Walker .^Iattinson, of Gray's Inn, Uarrister-at-

l:svo!';f,icrx.?Lo';h:""88;""'
""""' °'"'^^-' '""• """-'-'•'-'•

Curningham's Reports.
Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed
a Propraal f„, rendering the Laws of England clear and certain, humbly offered
>o the Consideration ol both Houses of Parliament. Third edition, with numerous
Corrections. By Thomas Townsend BtlCKSILL, Barrister-at-Uw. In 8vo. 1871
price 3/. 3j., calf antique.

'*



STEVEl/S *• HAYffES, BELL YARD. TEMPLE BAK.

Darling's Sclntillae Juris and Meditations

in the Tea Room.
l)y the late Sir FRANti

By the Hon. Mr. Justice Darlin". With Colopho)

LOCKWUOD, Q.C., M.P. I'rice SJ. net. 190"-

Deane'5 Principles of Conveyancing.

An El=n.™.a,v \V..rk for the use of Slu.lents. By IU»RV C. D.ANK, of U""!"''

I„:. Cis,e,.it.I.aw. sometime Uc.ure, to the Inco.porate, Uw Soc.ty rf the

United Kingdom. Second Edition, in one volume, 8vo, price 18.., cloth. l»3.

De Bruyn's Opinions of Qrotius

A, com.tln«l in the Hollandsche Consnltatien en Advijsen. Colh-iled, traiislated,
AS com.tmtu in im rio

li A , LL.B., Ebden Essayist of the University

7\rSi^<^'£>!iS^^^M^''^«.A\' Supreme Ccr/of the Colony of the

Ca^ of& Ho^an<l »' "-e High Court of the South *'-«" K'P"'-^- « *
KaSmile Portrait of Huoo KR GROOT. In I Vol., 8vo, price 40»., cloth.

1894.

Duncan's Mercantile Cases for the Years

1885 and 1886.

Ileing a Digest of the Decisions of the English, Scolcl. and Irish Courts .mM«t«.s

Relatinir to Commerce. By jAMiis A. DfNCAN, M.A., LL.B., Trinity Collye,

Smbrid«%nd ofTe Inn^ Temple, Banister.afl.a.-. In 8v„, price .».. 6rf.,

cloth. 1886—7.

Easton's Law as to the Appoiniment of

New Trustees.

With Appendice, containing Forms and Pr«:edcn., and »'""'=1 S«tions of the

Trustee Act, 1893, and the Lunacy Acs, 1890 «-d iS9". By J. M-EASTON, ol

the Inner Temple, Barrislerat-U*. In 8vo, pnce 7.. 6rf., cloth. 190a

rSi:;iits»"'Trh, T™rA".:%r.S;h*,' wv a,-. ..^ ^s ..„•-£.»

Maptxiiu «nd Revittv-

—'Law Titntt.
, , , ,

hi! fubiect ii pi««ic»lly eKh*u«iv«.' -Lamjtumat

"Mr. E«.l^> Hs= ».rT«a out a tieali« of ««"«»'< practical Utility, well wranged. exhauM.vc

and ttWMe.'- Saturday Uninv.



STEt'EKS 4. HAYKES. BELL YAKD, TEMFLE BAX.

Edwards' Compendium of the Law of
Property in Land.

l-orlb,u,c of Stu.l.iit,a„d Ihe P,„f„,i„„. By Wll.L.AM t)ui.f!LA» El.WAKOS,

prtcai, eloih 1'
llarnstcralLaw. Ju.l publi.htd, hourlh Edilion,

., i.njah jta, ,1,. ,„=n;„c"f'„nh."'^„r !": '.-iti. v«« " """ '" "' '" ""'•

il trir *-"r." "t-*!;,""""''"'''"'
""' "• k"™ •' no b.ii.r t.mp.nJiiim upon ih. ul^jni of .hicli

Elliott's Newspaper Libel and Reeistra-
tron Act, i88i.

J^'r^n'
^;»'™'™' "f Ihi: Law of Lil.l a., AffcclinK l'.oi>.icloi.., I'ublishtrs, and

rdi.ors of Keiv^papcrs, U, G. El.l.i„TT, Barri>lcr.al-Lai, of Ihc Inner Tempi..
In Svo, price xt~ (1./., clolh. KSS4.

Evans' Theories and Criticisms of Sir
Henry Maine.

By MoRi'AN O. Evans, Harrister-al-Law. Contained in his six works, " Ancient
l.a», hary Law anil Cusloms," "Early Ilislory of Inslitutions," " Village
Lomrnunilies, " Iniernalional Uw," and " I'opular Government," which worksna\c to Pe studied for the various examinations. In Svo, price SJ., cloth

Evcrsley's Domestic Relations.
Including Husband and Wife : I'.irenl and Child : Guardian and Ward : Infantsand .blaster and servant. IJy ^v., . , . „ 1..,..,^.. i.-

Inner Temple, Harrister-al.La

1896.

and Mwtcr and Serv.ani. lly William I'inuei; Everslev, li'clL., .M.A.'oT'lhe'
liple, '"TTictoT.-ii.! ™.« Ti,:..! c.i:.:._ : lu -^ . .

We are glad t
^, - Jilion of Mr. Kveriley , ..-.,„. „,„.. . „.:,= „ ,

"w I
" °^ *''"^'' '' "*"'* •collected in one volum.. while >l the _ _

™i.7m-"'")i»"'V"^ ,
"" ^^ '? *'" '*• reader all tnc inrormalion he could expeci in a Mpftnia

«h,rMive ,,r.^r'r'''T,
";«"'*" I"" "i'h the mo«t p»m«ak.-,i thnrou?hne»,, Sd h-s ma™."

theT«™ 1?'^° '''^'"'"i"'"""'"""'''^"- (""""t w* nil. been taken to make
jlt^t "" compltw and accurate, and a very full index addi to Its uiiIiiy.-'--Vo/^i^,-

Finlason's Queen v. Qurney and others
In the Court of Queen's Bench before the Lord Chief Justice Cockbuen. With
Introduction, containing Hiitory of the Case, and Examination of the Case! at Lawand Equity applicable to it. By W. F. Kl.VLASOX, Earrisler-at-Law. In Svo,
price iQr. fid., cloth. 1870.

Foa's Law of Landlord and Tenant.
By Enc.AR F<i.\, of the Inner Temple, I!irriiter-at-La
Edition, price 301., cloth. 1907.

Foote's

Just published. Fo

Private
dence

International Jurispru-

l^sed on the Decisions in the English Courts. By fonN Aloerson Kodte. one
of His Majestys Coutiiiel; Chancellor's Legal Metiallist and Senior \Vhe*eU
hcJiolar of International Law, Cambridge University, 1873 ; Senior Sludeni in
Turisprudence and Koman Law, Inns of Court Examination, Hilary Term, 1S74.
Third Eiliiion, in roy. 8vo, cloth, 25J. 1904."

.
. . . ThwexcellentworkonprivateintemationallawisnowweliknowiUhrotiflhoutthel'mfetsion

^^xa\a.viyMyi't%ti have to deal with the difficult questions that atije on the subject
- - — .... —Js summary' which appe^in. [hroughout, and is reprinted in txtrnionil nf thi- vrtl„n,e. is a \'al'.iah!s i-unle to the reaHw. so,! a-ill wiahl- Kin. .:. _. :

is both difficult niid compic)
labk him i^i jp-t a sood £



Ill SlBySNS »• HAYties, BELL YAKD, TEMPLC BAK.

Forbea' Law of Savingrs Bank5 since 1878.

With a. Dice« of DcdiioM mmlc liy the Chief kefiistm and AMi«»nt RegUtMn of

Friendly Socirtiei from 1878 to l88i, tieing a Supplement lo the Lnw relalinR to

Truiitee nmi Fosl Office Savings Bank*. By U. A. K.iRUis. of Lineolni Inn,

Buriiterat-Law. In demy 1Jmo, price 61., cloth. The complctt: work can U had,

price los. &/. 1884.

Forbes' Statutory Law relating:
Trustee Savings Banks (1863—1891).

to

Together with the Tieuury Kegulationi (1888-1889), and the Scheme fnr the

Appointment of the Inspection Commhtee of Trustee Savings Hanks. By

UKgi'HART A. Forbes, of Linroln'i Inn, Esq., Barrinteiat-Law, Author of " The

Law Kclating to Savings Banks" ; the " L.iw of Savings Banks suice 1878

ioint Author of "The Law Relating to Water." In dciny ismo, price 51.

ami
1893.

Ford on Oaths, for use by Commissioners
for Oaths

And all Persons Authoiised ti> Administer Oaths in the British I»laml.-i and the

Colonies, containing Special Forms of Jurats and Oaths—Information as to

Affidavits, Affirmations and Declarations— Directions for the Guidance of

Solicitors AppIyi»K to \x Appointed English Commissioners : also Tables "f fees.

Statutes, etc., and gcniral Practical Informotinn as to the Towers, Duties,

Designation, and JurisiHction of all Official and other Tersons authorised lo

administer Oaths, as affected l.y the Commissiuners for Oaths Acts, l88j, 18^
1891. and other Statutes, and by Rules of Supreme Courts of England and Ireland ;

with Notes nf Keccnt Decisions. Eighth Edition. By Frederick lluun Short,

Chief Clerk of the Crown Office, Kings Bench Division. In crtiwn 8vo, price

3J. 6(/. net.

Frost's Law and Practice relating

Letters Patent for Inventions.

to

With an Appendix of Statutes, International Convention, Rules, Vorms, and

Precedents, Orders, etc. By Robert Fkost, B.Sc. (Lond.), tellow ot the

Chemical Society ; of Lincoln's Inn, Esquire, Barrister-at-Law. Third Edition

in 2 vols., royal 8vo, price ^bs., cloth. 1906.

" h it aboul seven ywrs .ince we had the pleasure of notking Mr Frost's work on Patent Law,

and ron,ied the opin.on thut its iu«e», would be Mcured by its undoubted mer.L In the »me that

ha» cbpsed ' Frost on Patents' has taken its place securely a* the teadmg text book on the iubjecl.

To all whether lawyers or patent aficnts, who require auistance in the law of patents,

Mr, Frost 1 book will t« welcome as a mine of valuable and accurate information. —iow limes,

Nov. 5th, ijge.

' Mr. Frost baa in this second edition produced a most admirable and exhaustive treatise on the

I'atent Ijiw of ihe United Kingdom . . It ii a work of well-directed industry from the pen of

one versed in this ImtKtrtanl Iirauch i the law. and there are few qucstioni ;.ri»inB in patent law

and prai:tice on whiJi ade^mate information and a complete collection of the authorities, will not be

found within ll.is viJrnie ... We congratulate Mr. Frost on having produced a very important

addition 10 oui l.iw leni Uok^."—iniu yimmai, Oct. sqlh, 1898.

" When the fii't edition cf this work appeared, more th.-in seven years ago, we were glad to Ik

able to -^peak of I in favourable tcrmi, and the opinion which we then expressed may berepcated wiih

creater emphasi- with respect to this second edition, which leaves lilile to be detired either Ma
slatenieni of the law and practice or as a monument of the authors industry and accuracy. . _. . t he

net ri-ull of our ex.tmmaiiun of the book is lo satisfy us that it is one for which the profession wil

very properly be graieful "—Sclicitors' JimmiU, Nov. 19th, iSgS.

'Mr Front's rtylei-; dear and concise, and he prints most of the classical passages in the judicial

exp^ition of Paient Law Science knows no nationality, and ^o we find here adenuate notice of ail

reallv importan! Scottish Patent Case*. ... The result is a very complete and practical treatiise for

the working lawyer "— 7yi* jHriUiiui Ktvu-^. Oct., ityi.



Sr£y£iVS » M^yjVES. gen, y^KD. TEMFLB flJX.

Gibb5' Case of Lord Henry Seymour's
will (Wallace v. The Attorney-Qeneral).

Oodefrol & Shortt's Railway Companies.

Greenwood & Martin's Magisterial and
Police Quide:

Griffith's Married Women's Property
Acts; 1870, 1874, 1882 and 1884.

With Copious ami Explanatory Notes, and an \ooen,r!v nf ,»,- A-. ,

Handbook to the Intermediate and Final
LL.B. of London University.

!S'.1,"''i."°"''""'.
'"''"'I'"!: a cimiJete Samtnary of "Austins Iuri,ii,ui1,n^, "

fu„,l f
'""""""""/"P"? of late yea,, in all litanch.; By »£.?""«(L<.nd.). Second E.I.Hm, In Svo, price 6,., cloll,. iSS.j.



sT£rs//s *. //^rf/es. bei.l yakd. temple bar.

Hanson's Death Duties.

UBKy. "d Succtuion Dmiei. Comptlwntt the 36 t'W- ?"-,f:.?„'i/?«.i InU^-t
. *» / .. <*... tll » iSj I anil 16 & IT ViCl. c.
r;« i S5 Ueo. III. c. 184 1

.»d •',*
"vicf c II il" 111. N«» »"•« ' "•»

Kin.n« Ac:.. 57 » 5« VI... .. 3°.."^.f
» ^'j^,'^'- "i." m EngUnd, Scot-

Coplou. No..., .n<f R.(..ercc. 10 .11 ih'
>«'J"

^i a,.,.id I1AN.O". ol

Uni, .nd I..l.mL An AppcT-di.
«"'J

• '"" '™"-
,1^,' ^ i^.cy .ml Sue

.h. Middle T.n.plc. K.q.. lte;n..«-..^l*-. Con^p^^^^^^^
v.cT i'""'. "' *«

So. Vrf. h"u E»;»c.oi!. M.a". B.m.......-U.. " >.o. P"« *"

P;".l™ ln.h. brain, ol "P"'?." "'.^iir;.. .r..™" ". .r~^^^^ l»»k »""• •"W"' "•

full, ii»<.rpor.i«l. .nJ will tombin. "iih ih" mw .ti.o«.in.

*V»,.lin, Ih. .nb...aion. o( lb. Ac. -b cb ''^ 'V"";;™".^^*; ,,,.,. r. Tb. ..puUlion <A .b.

mem. Th. book may w.ll be d«crib«l a. lb. l.:»0.na wo.k . n

Harris' Illustrations in Advocacy,liaillS Iliusi."'
iinwkin. lie. (I.o'd llrampl"")." 11"=

Ke,"r;hi^Mi.rd'eic'.:i;rc. hi^^^z.,^^ -^ .^^- --- —
Trice 7^. W., cloth.

Harris's Principles of the Criminal Law.

L. ATTESBOROix.H, of the Inner Temple, mnisier ai i-.».

doth. 1904. ^. ,^ _ the iubicct a. th« ordinary
.. TO. S,and..J T...1».V of .b. Criminal I^- ! ."h^'.'ff.^^.Srly and .imply wri.r.n. No

s,nd.ni «ll find on .b; library .h.l>.. ... ;J 7^,° ^-1 ir..plain.d in .uA a mann.r, bu,

!;;-:s;:CbT».'"S'"di'«x"A-ibr.tri.5oub^^ . .

.--'-""

JoHtn^i. . ,
. 1, ,1., ,1,!, „n,l, would b« h««l 'o l""' •"'^ "

.b:p™„„'S^^:t^^:^^"rH^iSn£';''"'--"--

Harris's Institu+es of Qaius and Justinian.

SnerSp".:, L"","lf:J:;?-A«.hor oF" uSve...le. .?d Le^^l Educa.ion."

Third Edition, in crown 8vo, 6j. 1899. e„n,ainrf in ib.

.™.b»,k=on,.in. a .ummary... t"«b;k °'
'd hl;"^?'.. l.r^" "> »=• « -ba. ". rbo

work, of r.ain. and In.iin.an, and 1. .0 rranj.d >«" >^' ^" ,„„ „a .„iir.«. r.r.ronc..

opinion, of .i.brr.of iW two »"'"•,""""''XVo lb"" iilinal «™"'. "« ""''if
™"°,''

"

.riiilo. and ..ciion. givon bo en ai one. r''" » '"' o « ^ ^^ „ ,h« .rudcnr.

which Mr. Harri., b«. arr.ns«i ^» ''fAVihU.
"
ion. -bo, Ibongb ih.y b.™ no. lb- "«• =

for whom li wa. onginally wriiien, but ajw to ',?f*j,lr Or.oi„ ' .ad otbrn. yet de.ir. to obtaw

:lM,3=o'of ioE vr-<;!S':'-.*?^»«*"' "^'''^"'"' j"-"-'-



jTerM\s f iiAyNns, bell yard. TEiupte bax.

Harris's Titlea to Mines
states.

in the United

Amcficun liar. In 8vo, price 7/, 6./., cloth. 1877.

Harrison's Epitome of tlie Laws of Pro-
bate and Divorce.

For the use of Stmifnt* f..t Honuurt Exaniin.itiuii. Ily f, f\RiKK IIakkisiiv
Solicitor, tourlh KJilion, in »vo. |.riee 7<. &/., chlh. iVil.

11»«1<1*«.

Hazlitt &
1883-

Ringfwood's Banl<ruptcy Act,

With Note. „f all the Ca«ei citcitle.l uiulcr the .\n ; ,he Cnvjliilale,! Rule, ami

w«h Rule. .n,i t.nm, thereumier ; the Hill, „1 .Sale Act., 1S78 an,l iSsj
'
Bo.r.1 oTn.le Circular. Iml Form^ antl Li.t of Official Keceiver. 1 Scale „f CM, Fee.

r„t'"","'1*"' '.f '
0"l«" o';!" Bankruptcy .|„,lBe of the High Court t anTa',n„ou. In,le». Ilj- WlLl.tAM llAZMTl, K-|., Senior Kesi.li.i, in llankruiitcy

Secon.l Edition. l.y K. Kim;wood, M.A., Battisleral'uJ
la/. &/., cloth. 1887.

In crown 8vo, price

HIggJns' Pollution and Obstruction of
Water Courses.

Together with a Brief Summary of the Variou. s.inrce. of River. I'olluti.in BvCl„.«.nt II„;,ii.Ns, M.A.. F.C.S., of the Inn. Temple, llarri.ter.at.ttw: Zone volume, Svo, price 111., cloth. 1S77.

Houston's Stoppage in Transitu, Reten-
tion, and Deliv;ry.

By J..HN- Houston, of the Mi.ldle Temple, n.trri.tcr.at-Law. In „„e volumedemy Svo, pncc lot. U., clolh. iS66.
'o.umi..

Hurst & Cecil's Principles of Commercial
Law.

With an .\ppendix of Statutes, Annotated l,y means of references to the TextSecond htlition. By Josnfii Hukst, o( the Inner Temple, llarrister-it-Lai.-. Inone volume, Svo, price los. &/., cloth. 1906

"Thtir compendium, we I^tieve. will be found a really uMful volume, me for tie Uwver .nd

uir»_ •»..... „f .L- I ......7' . :. '"

the buiincu

fcL:d'S,.'i£u;l'ri.°..-''-!/i;:",ci"°^

k in ihcir prcrace, ii I

/ coniiderable paini lu'
a very Mrvice*ble one."—i«w yeun^"

''Th« object of the authoM of ihii work, they tell u\ m their preface ii lo (tute withinmoderwe compw*. the prindplei of commercial la*. Very coniiderable paiAi hav. obviously beene.pended on the ta«k and the book « in many re.p«„ a very serviceableSne."-i«J?«3



STBVMNS *• HMV/VSS. BKU. VMXP, TSMFIM BAM,

: hair' A"l.i*! I.y Mr. Charl*.

I, ami gaMTally ravWil lh« work in hu ii*

lndermaur*5 Principles of the Common
Law.

InU-fKlc.) r<« the u« or Stti.1enl« i»n.l lU- l*rof««i..n. Tenth K<lili.m. liy Joii?.

iNimiMAlill. Soliritnr. Author «.f "A M*n»ftl «>f the Vnc\\ct ..( the Supreme

^..«rt," " Epilomf* ..r Uftiling law*," nml ulhtr \V<wk* i «n<l CHAKtE^TllWAlTW.

Solicitor, in Kvo, joi. 1904.

"Th»linv»li»lilt iiluJ«ni«' m»ni«1, In(l«m«ur'« "Kfi'^jl"'"

upon wnlh xlilion in l«m> than iwu ymw, » '

lh« liamtd aiilhew ha« lnc<*pi''»W«l »•""« t" '

fa«hiim. "—/-«« Timtt.
" Th. app.nranf. ..f a Unth .dillon rf ' liid«m».ir « Common U* .how« lh..l ih. work h-

r<'al>IUh«tt for ilMlf a «f« po.lllon,"—S^/'u/tfri' >«<•«/.

Indermaur*s Manual of the Practice of

the Supreme Court of Judicature,

In the Kini;'* Iknch ami Chancery Diviniom. Ninth Kditiun. Imcn.le.1 fur the

u.e c.f Stmlent* ami the I'rofettion. By John InuEBMAU*. Solicitor. In 8vo,

price 15^., cloth. 1905.

"Th« <iBMh Kliiion of Indtrmaur* ' Mini.al of PrrtaicD ' <U>mlon

t^hkrty calM (or by r.a«.n o( ih. Otd.r XXX., ha» »!«> b..r. parily r.

rranuFTiant and dvlail. Whil* wiiitarily d

Bu»«fulrwnpanionloth«WhiwBook.'—i.

—

..... ... /•_!„.
" Th«arr»nf.m.m ..f th. book U iuod. and r.f.r«nc..ar. giv.n lo th.

l«|''"«f«f •'^.''.^'JP'";;

r.fcr.nt.. ar. al^i |iv.n to ih. ru%.. w that lb. work ft"n..a conv.ni.ni guid. t- ih. lari.r

Sliv.ni an.l Ha»n«0,

v^u« ««.,.,.— — .. r---, .-wrilt.n and i™ro«d in

itarily d.niiin.d for .iud«il», w. may m«nlloo that It »ill U (ounil

9 llv.n
ccwifitl aiwrnpt 10 d«l clearly and conci».ly *iih an imporuni

Solidtan' JimriuU.

Indermaur's Leadinsr Conveyancing and
Equity Cased.

With ...irn- ,horl no... Ihrrcon, tot ihc UM o( Slu.lonl!. lly JOHN 1M)EK>1AU]<,

Solicitor, Amhoi of •' An Eiiilomc of Lei<linB Common Uw Caut.. Mnttt

Edition tiy C. Thwahes, In 8vo, price 6j., cloth. 1903.

«l»ci™lT lm.t«i.d. Mr. Ii.d.™»iir -ill «ion U »»«.» .. >l» SiuJ.i.f. Iri.tiU. -C«.«r» i-"

Indermaur's Leading Common Law Cases;
ihorl notes thereon. Chiefly intendetl ai a Guide lo ".Smiths

iES." By C. Tmwaites, Solicitor. Ninth Edition, in bvo, price 6i,,
With
Lkaiunci Cases.

cloth. 1903-

Indermaur's Articled Clerk's Guide to and
Self- Preparation fertile Final Examination.

Containinc a Complete Course of Study, with Booll. to Read, Lilt of Statute.,

Case. Test Otiestions, ic, and intended for the use of those Articled Clerics «ho

read by themselves. By CllAkHS TllWAlTES, Solicitor. Seventh Edition, »vo,

price 6j., cloth. 1906.

' Hi! sdvk. U prsciicl .nd Kii.ibl. : and if ih. emn, ofsiudy h. rtcomijend. i. im.lliii^iliP

!Mo"id. ih« •riiclSd cl.1l. will Uv. I.ld in a .lor. of legal kno.l.dj. mor. ih.n .u«ci.« 10 carry

him through lh« Final Examination."—i'.i/ifir.irj' JaMmaL

Indermaur's Judicature Acts,

Anil the rules thctcumler. Being a book of Questions and Answers inlendeil

for ihe use of Law Sludenls. ty JOHN IKDIKUAUK, Solicitor. In 8vo, price 61.,

cl.-iib. 1875.



-^.^.^^^^^"^ * "'ly'^ii: KKi-i. VAX/). inMri.t: UAH.

Indermaur's Quide to Bankruptcy,

toliciliwk' MnkI Kiamini-

Indermaur's Law of Bills of 5ale,

.Villciiur. In iiitin, price 5>. 6./.. cbih. i»gi,
"y j"h> iM.mHAi'K,

Inderwick's Calendar of the Inner Temple

Jones' Law of 5alva^e,

anil >n Api«!ndix, euniainmi! Slaliic«. K„rn.. Table , f t'™. J,
P'°">1 nm 1

.l™.s. Joray. Inn. .,„h.,.,.„,.Uw. irc.I:?."? p";/,'a,. "^.^"^'a'

Joyce's Law and Practice of Injuncti
Embncini; all the >ul.ject!

ions.

Joyce's Doctrines and principles of theLaw of lnjunctlon5.

Iiairi.li:,.„|.L.i.. In one v„liime, roy^l

lly Wii.mu J„i,,„ „i l.i„c„i„', |„„
Bvo, price joj., cloth. 1877,

Kay's Shipmasters and Seamen.

c„,„,„i»„|; ,l,e Meiclianl'.Shi ,^ M,, iSoIX K„| ,' 'r„, ), 1 1
?"'

''••"'"'

{^^-:\T' lu^t:-:^ :J;::d.'^-^!'-- -- '"-'U:;-;



STSVEKS 4- HAYNMS. BELL YAKD.JEMPLEJAK^

Kay's Merchant Shipping Act, 1894-

Wi* .he Rule, of Cou.. made .hereunder W.g a Snpp^e^nyo KAN

KELATINC. TO Sll'f"*^^''^*'„
r„,,i,io„7a, Se.. Wilh N..l«. Hy Hon. J.

at-'ta*.' Inroyal 8vo, pri=e iw. W., clolh. l!*9S.

Kelyng's (Sir John) Crown Cases.

addfa. Th,c. Modern C^, ™:v^'S°„„^ "!.»«> <"<-«' *''«^^^^

JtLaw. In8vo,pfi«4/.4^.."lf«m.que. 1873.

imporunt wA valuable of ihe unique "PT'"".*'/
- «. .™ „.«» ...^ -T^n»i;'do^"knowT,Cm"n«ofUg»l wealth 'hat l« bumd m .he

Mcun. SlevtM «nd Hayne*. Lil.He .9° **.,?„ „. .1.- r«pori» or of the ir«aii«e embodied
"T™ .. 1—1.. u.,. . roriful Mamiiulion, either 01 '"'"'—'',

„,vic« Teiidered by MeMM.

!

"We look upon ihi« volume ;«< ^t. of the

;"^r.v;o;"ihere.o."-c«w- i-™ ?'*"«^

old Uw book*. Bui s careful

volume now hef..re us uill.Ui-

and H«yne» to the Ptofetnon

for the prUoner, will

|,TOCcci]insi i" '

Kelynge's (W.) Reports.

1873-

Lloyd's Law of Compensation for Lands,

Houses* Ac*

under ,hc Und, Cla^e. Co^f^^. A«. .h. K^'l^SSI^iS^^'S^
Ac.», the I'oblic 1 leaUh Act, *". *« ' »3<! ™ ^^^ ^,\ , f„u colleotion of

,he Met^oolita.. Local
"'"fJ^ft.^'vD.T,;. line, Tmple, Kamacal-Uy.

|'rrEd";£"ty"w. I'lrtrKs" th. mne, Temple, 6a„.tet.a....a». In

,ffiuion,o«h;..».."'"«"PJf;,^^-^ a „o.,l fo.a,. "ircm.ly u^Iul to l«.l

Kpcciincns of HiH' *", """J' J ,.,„ ..

praiiitionen."-?"!''" "/'"' ' '""

Lloyd's Succession
Countries.
,pedal reference ... the I~™

""'""Xo 'iric."?.
H.A., Barrisler-al-Law. In »vo, pnce 7J.

Laws of Christian

With suet

Eykf I-I-OYI'.

it exists in Kngland.

clolh. 1 877-



iTf:r/-iVS i- HAVNES, BELL YAKD, TEMPLE BAR.

Marcy's Epitome of Conveyancinir
Statutes,

ffc.'^r''^"^
'™",!^ ?•''"• '

"l."""
'^"'' "' SS »"'! 56 Victo,i.v. Fifth tMi.ion, «ithShcirt Noij,. By OiOKi-.i Nic nous Makcv, of Lincoln'. Ini

In crown 8vo, price laj. &/., cloth. 1S9J.
Inn, Hatristcr-at-Law.

Martin's Law of Maintenance and Deser-
tion, and the Orders of the Justices thereon.

Second Ediiion. Includine ihe Uw „f AfSlialior. and Ba,iar.lv. With an

tenM Ac, mS,"'' /T'' '"'"'!' '8 "" ^""""•'l' J'-^ii'lion (Married

l!°S,«h' P r
,-""'

r-,?' ^'i"'''"
'-""VAU.R Makt,n, Chief Clerk of ,heLamlielh Police Court, EJiL.r of the " Magi.terial an.I I'olice Guide " Ac and

pric°eT,Ilcrh':'',8'i'.'""''
"•'^' "' ""'"'"'' '""' """»<"»' La^. Ia8«^

Maj's Statutes of Elizabeth against
Fraudulent Conveyances.

Ihe Bills of Sale Acts 1878 and 1882 and the Law of W.lunla,, I)i,i».itions ofroperty By the late li. W Mav, B.A. (Ch. Ch. Oxford). SecS EdU on,
inoioi.ghlyrense,l and en; jed, by S, Wokiii1n,;ton WourniNr.TO.V, of the InneJ
Tentple, Barrister-at-Uw

t Editor of the " Married Women'. Properly Act.,"
51f. edition, l,y the late J. R. (jRjFfiiii. In royal 8vo, price jot., cloth. 1887.

Mayne's Treatise on tlie Law of Damages.
Seventh Edition, revi.e<l and partly rewritten, by John D. Maynb, of Ihc InnerTemple, Barnster-al-Law

; and Mil llononi Judge Lomliv Smith, K.C. In8vo»rir,» iM. .l^iU
1903.

'price aSx., clolh.

''!( would be KupcrfliiauFi Ki «ay more of thi* imtable book ih.^ii thai [hi.
andrhalit«ori«inal author and hii co^iliior, Judge [.uri.ley Smiih of thehave wrulen the preface to [hi4 issue of it, nearly fifty year* after ine insue
edition wa« in iSw, and the prewm, carefully reviled and corretleU. bri,
tnBliih afl.1 lri*h deciMon* bearms op the Law of DjmaBe*.' —.Srt/imi'ai- Rt
.1. L *W- ™"?.<>' ^''- M«yiie'» treatise t.> ilie profewiun i-. obvioi;
that the vaM bulk of litmali.tn i* concerned with recovery of
Damages. —Irish Law Timtt.

\ i- the "cvenih ediiion,
t iiy of l.oiid<m Court,

' ' ' 'I. The last

date all the

Mayne's Treatise on
Usage.

Hindu Law and

Kv John D. Mavne, of the Inner Temple, BarrUter-ai-Law, Aulhor o( "ATreitiK on Damages," &c. Sixth Ediiion, revised and enlarged, 8vo, ^oj. net.

Moore's History of the Foreshore and the
Law relating thereto.

With a hitherlu unpuhiished Treatise Iiy I^.td Hale, Loni Males " Dc fure Miri> '

and the Tiiird Edition of Hail's Essay uri the Rights of ihi- Cr.'wn in the .Sea shuro
with Notes, and an ApiJendix relating in Kisheries. I!v SirAvr A Moork'
I-.S.A

, of the Inner Temple, BarriMcr-alLaw. In one volume, medium'Svo, price
38X., cloth : or m half-ioxhuifih, 421. liiSS.

'

"\U. MfKire hat -miien a hook of ireat imporlance which should ni.irk un eiHjch in the hiMorwof the righ.s of the Crown and the «uhj,« in Llie iitu, ^rit, or fore>hore of the kinjtdom
^

The Prole,«on. not to say ihe Reneral public, o*e the learned author a deep debt of firaUiude fo^P ovidmB ready to hand such . wealth ot materials for foundn.g and l,u,ld„.g up "~r,t,Mr. aiuari Moon ha* wriiie,. a work which niuM unless hi* contentioni are uti» I

"B"™*""-
ojic« bvconw th«uandard teat-book on the Uwoflhe Seaihore.'— /.<,n. TiMts.

""""""leu. «



STEVENS & HAYKES, BELL YAKD. TEMPLE BAK^

Moore's History and Law of Fisheries.

?v STvi, A 'uZ KS.A., .n,l M„„»T S-r,:,„ Moo., of U,e Inn.,

tONl ri IS i I'AKT I.-lNmolxIi-riON. -Chapter I. Of the cvi lence a. .

Of lh= .Ullc.cm kind of fisheries ;
VII O'.'"' ."""»»

tt^' ' Tx Incorporeal

Of fisheries in pond, and lakes and he "»-"j;"hg
"J

^e so 1
XM.

01^^^^ „ ,

Of evidence
-<^:^.^\f^^^^=ll^C^^;°%''S^"J^^..,^ ofhers adverse to

proving title ; >'^\;
."' ^'

'?,, ,.eVomers of an owner of a fi.her, to lease and

the owner of « f'-I^O
:

gf';,'-„X' s Trlhe protection of fisheries. 'AUT H.-
hcense, ic. ; \\\ll. O I''"."°;"8|J' _, ;„n,mary of leBislation relating to hsh

SlATtiTS LAW Rll.ATlMi lO "• ls>lti''«s.-- •
""nimay ek

discipline of sea

and fisheries; II. I*'*'''""" ''''^^""''"'T^",„fiS" generally ; V^ Statutor,-

fishing boats
I

IV.
^''^'^'^rfiTTl sfSy SoJ onfX^^^^ shell fish;

prov sions relating to floating l^ih .
VI. ''"'""''r". ',..., po„j," of Boards of

^11, Regulation of
-'^"ifr '."x S atut'r; p".Vi.i"s as t^'the capture and

Conservators 1 IX. » ater bailins
,

A. "if'^'"^! f
„asons ; XII. Licenses ;

destruction of salmon and
'>»\«f"

S'^;^
^,',:,,V°L"°S with notes relatirtg

XIII. Sale and exportation of fish. *' ''"Si,' "S' .i)i,,,irts ; Orders in

thereto. K,a and Salmon Act,
; I-»''''.^«*?^,^»''"l™,„, Series referred to in

Council as to registration of sea fishing boats l->'"'
("'JJ , „,„rf, ta the

Uomesilay Book ; I.i»l of fisheries referred to in notes ol ancient

Anthor'scollcction; Index.
i • „f i^V%a

Morgan.—A Practical Analysis of the

Public Trustee Act, 1906.

By !. VV. M0K.1AN, llarrir.ter.at.I.t». In crown Svo, u. 6,/. net.

Norton-Kyshe's Law and ^P"v leges

relating to the Attorney-General and

Snilcitor-Qeneral of England.

^!=' -B-^J^f'No^^^Kvr, 'of'3o,„^ l'J"'>Barrister.at.L.W. .n

8vi), price loj. 6./. net. 1S97.
. — , —^l«+

Norton-Kyshe's Law and Customs relat-

Ing to Gloves.
^

;„

Being «" ^-^l"''"'" "; 'Xs'Xusniof the Hand and Glove in l.udicial Pru-

Barri.ler.:...-U«, In cr„«„ 8vo, 5'. net, do 1.. 190t.

O'Malley & Hardcastle's Reports of the

Decisions of the Judges tor the jrial of

Election Petitions, in Eng and and re and.

Pu,.,unt to the Parlianienury '•l'"'"™*"' i'^?''!.,,,,'
-HI. ",d all after are

^1\^,SM^ ^^^»;r!' 'fc™°B,;^«ei^..Uw. vols. ... .... "...

rv;!«ii.Vv.. I'.ins 1., II. r,r,.< HI., price ;/. »
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Peile's Law and Practice of Discovery in
the Supreme Court of Justice.

Pemberton's Judgments, Orders,
Practice of the Supreme Court

and

KcUtion, in ,„y.l Sv', p"„ 4m.?Si.' Tss, "'™ ""' ^»PP'«'"""-" "-">

Pemberton's Practice of Equity by Way
of Revivor and Supplement.

Phipson's Law of Evidence.

edmon.'-(VWWfl^..;/«.
(""noui, or it would not m ten year. h.,ve ivached a third

lati; W^^^.^\C ".ulS ."n?Z„?rS •„'SiL°[
"• "- °' »"!'" "-" »"' >'•

l»thiopniciitione,,.„J,in'd.ntr-°."°,Vl" •'"""»'"'"'» ""'I'"
' "

Porter's Laws of Insurance:
Accident, and Guarantee.

Fire, Life,

B.„,si,;rs-.1-Law, Founh Edition, i„ 8vo, price 2", Si, ,9^
^"°^^''

ln.u.^„ which fonS^.Utanth Qui e by "rSlf ?„ |„t3 n o„L . 1;..
. °"°"S' *""" ""'"'

Porter. A Manual of the Uw of Principal
and Agent.

"^

By James Buics I'OklER, Barrister-at-Law. In 8'vo, ])nce lor. Gt/., clolli.

Renton's Law and Practice in Lunacy.
Will, th. Lut,.i:y Acts, 1890-91 (ConsoliJaltd >nd Annotaled) • ih, Rttfo,' „fI,«nacyC™n.,»,o„„s; ihe Idiot. Act, 1886: .h,= Vacalins of S™,, Act ,Vfhe IJnle. ,n Lunacy, the Larcaahir.. County (A,ylun.s and olhe? pJi'A 1 Act' SSf

'

the Inebriates Act, 1879 and 18S8 (Consolidated and Annotat^TMhe Cri„,^n.Lunacy Act., l8ot>.iSS4i and a Collection of Form,, I'receJem, *c K ?'
wool, R.N ION, Barriatcat.La... In one Volume, royal 8.0, prk. Jo, net. fsot
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,,i)i-ii.iix cinnimtlB llx!

:y .10, .»~ • ..-, ,,,„|,,„,,,™ Klles, 1886, 1890, ami

,nkru|.tcy Act. 1S83 ;
Tlu- ' »""

1;,\„,, „. „, A<ln.ilii»lt»l><";

"'"ThH dilioii is» '°"*'"^y"J!;i^f,"n3'™fiiitothepr«ctilion«r/'-inw
;m

bankruptcy

Ringwood'5 Outlines of the Law of Torts.

„( .principle. >.r B?"1''"P ?>•.'£;,£ i„ 8.0! ?"«>.. W.. Clou,. .906.

""^X WMk U one wcw.il «=,«"?«".''-*

-
t< mt^h credit upon the auino'

„„„ .0 Uw «u..nt., -«i th. •bl. «.y in which l

—zaw ni»f*<.

Ringwood's Outlines of theLaw of Banking.

In ct.>«n I2mo, price S>-.
cl"*- ""' ,,, ,„™ „Jw=e.n !.«'*»">"'«'

'i'V^'"''

production of thw welinnowu wi

By S. A. T. '<™1.A 1, .

j^ ,„ ,6,, 1S99.

He briDRs out luliyin an
„K,in;: to •iurelie*. The

' - booli. on alino" ""1
."f", "T Somi.. li"" b"" .5"'"'"'? SiSSn •« v..lcom. M,.

a lubject f

OBC tfc^-

Rc»l»<t

*b..wk"'wi'll
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Salkowski's Institutes and History of
Roman Private Law.

WilhCalen>,ifn-xl.. B, I)«. Carl Sai.kowski, r...fe«„r of La... K.miBsUrg.

J"h r»S6"
' WHllKJll.ii, M.A. lOxon.). In Svo, piii 321 , .

Salmond's Jurisprudence; or, Theory of
the Law.

By J.iHN W. ^A,.^,„^„. M.A.. LI,.B., B.,rh.„.,.i.l !.,« : author of ••
i:„.,v,s ,„

Jun-prii.lencc ai.il Legal lli.io,,.' SeconJ Eilili.in. In ,leiny 8vo, piicc 111'. 6.1
nc:, cloih. 1007. / k

Salmond's Essays in Jurisprudence and
Legal History.

By InHN W SAl «„Nn. M.A., LL.B. (Loml.l, a B.ar.i.itr of the Suprmnt Court .)f«ew /calan<!. In crown 8vo, price 6^., cloth. l«<ji.

Savigny's Treatise on Obligations in
Roman Law.

!'.>;,^."i""'*',",""""'^' ^'^. ^-J'"- •'"J Oxon., ,in,l B.C.I.. 0».,n., .,( theMuhlle Temple. Barnster.at.Law. In Svo, 1S7J, price 7». U., cloth. 1872.

Scott's Abstract Drawing.
Containing In"tructioi^ on the UrawiuB of Al»tr,ct.s of Title, an.l an Illu.trativc
Appendix. By C. R. Scotr, Solicitor. In crown Sv„, price 4.. &f., cloth. ,893

lilil ™»J,'if lT:i
" '"""'';'' '" !>" •»-!•« of .ho« who h»., the r„mins of .l,.l,.cl. of

im."™, °°°"'°" " """'" "' """"' "''•• "<' "" iilu..n.i.. .ppendix --

!!
A iVr ^y '"O'r for »ll articled clrrl<x."-irtW S/^tHtl' yauriMl
Solicitor, who hxvt xrl.cled clerlts would «ve ihenuelv.. much IrouLle Lf ihev fur ,i,t,.d ib.tr

" The boot! ought to be tieruKd !jy all law .tudeot. and anJd.d clerk.. '-IP/rf y«^.

Seager's Law of Parliamentary Registra-
tion.

With an Appendix of Statutes ami Foil In.lex. By T. K. SKAIll'li, ReiJi.lratioii
Agent. In crown Svo, price 4r., cloth. 1881.

Short & Mellor's Practice on the Crown
Side of tlie Queen's Bencli Division of Her
Majesty's Higli Court of Justice.

(Foundetl on Corner's Crown office Practice). incl.iJiug Appeals from Inferior
Courts; with App,n,l,ces of Rules a,,,! Forms, lit- F, II. SifiBI. Chief Clerlt of
the Crown Ofhce an.l Francis llAMil.inN Mki.,,,„, M.A., llarrister-ail.aw. In
svo, price Joj., cloth. 189a

Short's Crown Office Rules and Forms,
1886.

The Supreme Court of Judicature Acts and Rules of the Supreme Court. 1881,
relating to the Practice on the Crown si.le of the fjueen's Bench IJivision i includinc
Apiieali from Inferior Court., Tallies of Court Fees, .Scales of Costs 1 toijellier with
Notes, Case., and a Full Index. By F. II. SnoKi, Chief Clerk of the Crown
Orhce. In 8vo, price ill., cloth. 1S80.



ShorfTTaxatloiTorCosts in the Crown

Offici, mcluJins Co.t« u|."" '^' ''""" ^ T.ble o( Court Im •<^ ' ^^ °

ApptMi from Inferior Court. ;
''«"''"."•','' 'J™ „f Cos.. "O Ihe Cro«i. Side ol

cK u,ually allowe-l .„ Sohmor. ™
'''J.^J',

"^ "^ice. By F..OK. H. SHORT,

Shower's Cases in Parliamen^
_^^ ^^

Re.„lved .nd Adjudged "P°" ''"'^,^0 reXl R»"i»' ""'' edited by

Simpson's Law and Practice relating to

Infants.
Lincoln-. Inn. Barri.ler.al-Ijiw, and

By ARCHIBALD II. S.MPSON, M.A., of Lincoln

Fellow of Christ's CoUece.

B.C.L., M.A., of Lincoln;

1890.

ciofor'c I aw of Arb tration and Awards.
Slater S Law "' ™ "

, ,„ ArbUmtlon, .nd . coleenon

WUh Append!, conumine the !«»«. "^«'^^^„„^ S,^„., „f o,.,'. Inn,

Crown

Bainster'ai-i.^»w- -.«-..— -
r

cio+«r'8 Princioles of Mercantile Law
^'?*fJ„u!s^""rSwnn,B.r.l..e.-«.I-..

Second Edlflon.
.

8vo, pric« 6.., cloth. 1895.

Smith's Law and Practice in the Ecclesi-

astiCal Court*.
ot the mne. Temple : author ol

Kor the .,»: »' ^tuden^,
J^^." if" A S™™.y of the La. and Practice in

•• A Summary of Company "f"* "S" ^,
Admiralty." Filth Edition, in 8.0, 8,. 1902

.<,bi.c.i,.._t«.;,"i"«";"^;,„n;« —

c.«!+h'<j I aw and Practice in Admiralty.
Smltn S Law »"" •

„, ,h, mne. TempU ; author of

Ko, the u.. of >;«->"»„ "i^.^rVrrthEdiKin 8.0, price .».., cloth. .8,..

" A Summary of Company l-aw. rou
^ „bj„,..._s-,,«nt,m' 7.»r>j'.

c«,!th'«; Quarter Sessions Practice.
Smltn S V"**' '^, „ T, . .„-,ii,,, and Civil Caws at Qoaiier
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Smith's Short Practical Company Forms

Smith's Summary of Joint Stock Com
panies' Law.

Hy T. EUMACI Sill 1 II and Artiipk Si iiiul, Barri.lei-s-al.I
in S»o. pnct 91. cli.lh. 1907.

. """rraiei-sal-L.

" lh« aulhor iil tins hanUbook itlti a% ihai wh... ._ . i i

\inih Edition,

-ndins for (h< trna)
••- fmitnf tha main
*=!! read i

"

principle! of a law rclaiins lo ioint.
Mr. Smith ha« Tiry iri»*lv b-an mr fh.'^IT;

w,..,»..«.
. . . ,j,^ Hudent* tn

ITie book II on« from wKim ». h.™ j.^._j -™y"'"*'-

Snell's Principles of Equity

on Ob,i,ali„„„. 'an,, .h"' ".'La^!;7u^r'"K?'. p/ul",^"' f^^"'
South African Republic,mmmmmm

Ihe High CoSii of the Soulh Afn"rK.pu'bltV>i»«'„r.hJ'i'„:;"„'^''r'''"
the Tnuuvaal Colony. And revised hv iVe H^n i^- i-

''"Preme ( oart of

jmice of ,he Son,h\fn-ea„ K:XcX^ZAt.T'.Snh':;i 'ii^"'"and now Judge President of the Eaatim «rielV'r™,V^^' 1 ?- A Podesia,
roy.1 8v„, bofnd in half.calf, pdcelS!"el , ^^e ,°

"x^ra
"^ '^°"'"'- '"

South African Republic,

story's Commentaries on Equity Juris-
prudence.

Second English Edition from the Twelfth American Edition. By W. E G.IOS.V
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Tarrins:*s Chapters on the Law relating
to the Colonics.

To which are appended Topical Indexei of Caaev decided In Ihc Piivy Council oa
Appeal from the Colonies, Channel Iilandt and the Iile or Man, and of Cawi
relailns to the Colonic* decided in the English Courtiothcrwiie than on Appeal from
the CJoniei. B;,' Ciiahi.rs Iamils Tarkini;, M.A., *.metinie Jud^je of H.B.M.'^
Cnnxiilar Court, Constantinople, and II.M.m Consul ; late Chief J uMtce of Grenada,
M'. inclies; Author of "British Consular Jurisdiction in the wt," "A Turkiih
CiamoiaT," Ac Third Edition, much enlarged, In ttvo. price 3i/., cloth, 1906.

Contents :—Table of Coms Cited—Table of Statutes Cited. Introductory : Defi-
nition of a Colony.—Chapter I. The Uw» to which the Colonics are subject

:

Section 1. Iti newly-discovered countries; Section Z. In conquered or ccdetl
countries; Section 3. Generally. —Chapter II. The Executive) Section I. The
Governor (A. Nature of his office, power, and duties—B. Liability to answer for
hit acts: I. Civilly— l. (a.) In the courts of his Govemment, b. In the English
courts. 2. For what causes of action. II. Criminally)—Secticm 2. The Executive
Council. Chapter III. The I^Miilaiive I'owcr : Section I. Clauification of
Colonics : Section 2. Colonies with responsible government ; Section 3. Privileges
and powers of colonial Legislative Aiaemblie^. Chapter IV. Thejudiciary and
the Bar. Chapter V. Apprals from the Colonies. Chapter VI. Imperial Statutes
relating to the Colonio. Section I. Impeiial Statutes relating to the Colonies
in general ; Section 2. Subjects ol Imperial Legislation relating to the Colonies
in general : Section 3. Imperial Statutes relating to particular Colonies, Topical
Index of Cases decided in the Privy Council on appeal from the Colonies, the
Chunnel Islands, and < the Isle of Man. Index of some Topics of English Law
dealt with in the Casts. Topical Index of Caws relating to the Colonics decided
in the English Courts otherwise than on appeal from the Colonies, Index of
Names ol Cases. Appendix I. Appendix II, General Index.

Tarringf's British Consular Jurisdiction in
the Ea5t.

With Topical Indices of Coses on Appeal from, and relating to, Consular Courts and
Consuls ; also a Collection of Statutes concerning Coniuls. By C. J. Tarkino,
M.A., Chief Justice of Grenada. In 8vo, price ^i, 6<f., cloth. 1887.

Tarring*s Analytical Tables of the Law of
Real Property.

Drawn up chiefly from Sleplien's Blackstone, with Notes. By C. J. Tarrinc, of
the Inner Temple, Barrister -at-Law. In royal 8vo, price 5/., cloth. i88a.
"Great car* and comUlarabl* akjll hav* been shown in the compilation of thm« tabtas, which

will b« found of much Mrvica to fiiidvni* ofih* Law of Kul Prtvany."—/.«« Timtt.

Taswell-Lang:mead's English Constitu-
tional History.

From the Teutonic Invasion to the Present Time. Designed as a Text book for
Students and others. By T. P, Taswbll-Lascmead, B.C.L., of iJncoln's Inn,
liarrister-at-Law, formerly Vinenan Scholar in the University and late Professor of
Constitutional Law and History, University College, London. Sixth Edition,
Revised throughout, with Notes. By Philip A. Ashworth, Barristcr-at-Law ;

Translator of t -isi's " History of the tnglbh Constitution." In 8vo, price 15^.,
cloth. 1905,

Thomas's Leading Statutes Summarised.
For the Use of Students. By Ernest C. Thomas, Bacon Scholar of the Hon.
Society of Gray's Inn, late Scholar of Trinity College, Oxfoid ; author of " Leading
Ciue.H in Constitutional Law Briefly Stated.

'

' In one volume, 8vo, price 9^., cloth. 1878.
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Thoma5*5 Leading: Cases in Constitutional
Law.

Briefly Slated, wiih Inir.»duciion and Note*. By Kkmksi C. Thumas, Bacon
Scholar of (he Hon. Society uf (;ray"* Iitn, Ure Scholar of Trinity CuIIcrc, OKfonl.
Third Edition by C. L. ArTEMHOnomiH, of the Inner Temple, Barriiter-ai- Lsm .

In 8vo, enlarged, price 6/., cloth. 1901.

Thwaites's Articled Cleric's Guide to the
Intermediate Examination,

Aa it now exiati on Sleohen's Commentaries. Containing a complete Scheme o(
Work, Notes and Test Questions on each Chapter : List of Statutes. Alto a com-
plete Selected Diseit of the whole of the guesiions and Aniweri set *l the
EKaminations on those parts of " Stephen " now examined on, up to January,
1902. Intended for the use of nil Articletl Clerks who have not yet pa^iset) the
Intermediate Examination, CilAKi.Es TllWAilKs, Solicitor, In Bvo, price loi.
net, cloth 1903.

Trial of Adelaide Bartlett for Murder.
Complete and Revised Report. Edited by Edwark Bkal, B.A., of the Middle
Temple. Borrister-at-Law. With a Preface by Sir £dwaki> Clarke, K.C. In 8vo,
price 10/., cloth. 1886.

Van Leeuwen's Commentaries on the
Roman-Dutch Law.

Keviftcd and Edited with Notes in Two Volumes by C. W. DlCKlR, Advocate.
Translated from the original Dutch \>y I. G, KoTZt, LL,B., of the Inner Temple,
Barrister-at-I^w. and Chief Justice of the Transvaal. With Facsimile Portrait in
the Edition by Decker of 1780. In a Vols,, royal Kvo, price 90/., cloth, i^-j,

Waite's Questions on Equity.
For Students prepannt< for Examination. Founded on the Ninth Edition of Snell's
" Principles of E«iuily?' By W. T. Waite, Barrister-at-X*aw, Holt Scholar of the
Honourable Society of Gray's Inn. In Svo, price zr., sewed. 1889.

Walker*s Compendium of the Law relat-
ing: to Executors and Administrators.

With an Appendix of Sututes, Annotated by means of References to the Text.
By W. Gregory Walker, B.A.. Barristerai-Law. and Edoae J. Elgoou,
B.C.L., M.A., Bariister-at-Law. Fourth Edition by E.J. Elgood, B.C.L., M.A.
In one volume, 8vo, price 21J., cloth. 1905,
" W« hiKlilr opprov* of Mr. Walkar's arrangaoMat Tha Notai arc full, and ai far oi wa

baaring oa iu face evidcnca of ikilful and careful laboi... __
.-•ry acotptabia subiiituta fot the ponderou* tomci of the ri

Luvi Tlmtt.
" Mr. Walkar li fctnuuM in hi* choic* of a lubject, anJ tha pawar of traattOK It uccioctly ;

tha pondaroui lomei of Willianu, however lalufaciory ai an authoriiv, are nacasMrily ioconvcniant
t<yr reftTcnce as well at expensive. ... . On tha wWe we are inclined to think iha book a
and uwful one."—^no JounuU.

a good

Walker's Partition Acts, 1868 & 1876.
A Manual of the Law of Partition and of Sale, in Lieu of Partition. With
Decided Cases, and an Appendix containing Judgments and Orders. By W.
Gregory Walker, B.A., of Lincoln's Inn, Barrister -at-Law. Second Editi >n,

in 8vo, price 8^., cloth. 1882.
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Walker & Elgrood's Administration (

Deceased Persons by the Chancery Divlslo

of the Hlffh Court of Justice.
Wiih an A<lileniU RiTinR Ihe tUenitiont effected \n ihc New Kulci of l88j, ind

Appcmlix of OfderM »iwl Forms, Annoutnl by Kefcrcncee lo the T«t. Bv '

Gmtooitv Walkkh tiKl EimiakJ. Klikmd, of LincoInN Inn, Barrieteri-at-L«

In 8vo, price I5i.. cloth. 1883.

Wertiieimer's Law relating: to Clubs.
Thiid Edition, by A. ^

003.

Timm.
accuraiilr and i

By the Ulc JoHM Wbrthkimkr, Barriitei-at-Law,

Ckastkr, Hani>ter-al-L«w. In crown 8vo, price 7/. bd., cloth. 1903.
" K cun«tni«iii hsndbook, drmwn up wilh frtsl judimani and p«T«ptcuily,"—V#rw*'

" Both uhTuI and tnureiiinK (o ihox inMrMlvd in club manaiamani."—Linv Timui

"Thi» li *«ry n«ai liHl« book on an iniaitttini *uhj«ci.
'"''~

HpiMMd."—£«Tv Jtummi.

Westbury's (Lord) Decisions in th

European Arbitration.
Reported \rf Fkancis S. Kiillv, of Lincoln'

price ^^. t>d., Kwetl.

Inn, BarrlstcT-Kl-Law. Ttrt

Whiteford'$ Law relating: to Charities,
Etpeciilly wilh reference to tlie validity and conitniction of Charitable Bcquciti a

Conveyftncet. By Feudimand M. Wmit»i'oid, of Lincoln's Inn, Barriitcr-

Law. In 8vo, price 6j., cloth. 1878.

Whiteley's Licensing Act, 1904.
By GlOXOi: Ckcil Whitelev, M.A. Cantab., of the Middle Temple, Barriit

at-Law, Editor of the Third Edition of " Whiteley'i Liceniing Laws," and Auil

of " The Licencing Act, 190a." IMce 5J. net.

Williams' Petition In Chancery an
Lunacy.

Including the Settled Eitatet Act. Lands Claiues Act, Trattee Act, Winding

Petitions, Pctitioni Relating to Solicitor!. Infanii, etc, etc With an Appendii

Forms and Precedents. By Svdmey E. Williams, Barriiter-at-Law. In t

volume, 8vo, price 18/., doth. i88a

Willis's Negotiable Securities.
Contained in a Courieof Six Lectures. DeliTeredby Willuh Willis, Esq., K.

at the request of the Council of Legal Education. Second Edition, m 8vo, pi

^t. 6^., doth. 1901.

m can fail to benefit by a cararuJ penual afthU volume."-«u »» u , .- ,--— ----- :— ~l*i*^ i--' Timti.
" We heartily commend them, not only to the ttndent, but to everybody—lawyer and o

man alike."— Tki Aamtttimitt.
,

,

> , . , _ .

•' Mr WillU U an auihority Mcond lo none on the (uU«ct, and in ibeM lectares he <

for the benefit not only of his eoafrtrei, but of the Uy public the k

• study and lengthy e; '

knowledge he has lained thro

Willis's Law of Contract of Sale.
Contwned in a Course of Six Lecturei. Delivered by William Willis, one of 1

MaJMly'a Counsel. At the request of the Council of Legal Education. In 8

price It. &/., cloth. 1902.

Wllshere's Analysis of Taswell-Lanj
mead's Constitutional History.

By A. M. WiLSHiEE, LL.B., Barrister-at-Law, of Gray's Inn. In crown 8

price Jt. net. 1905. _
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J

rllK\KN.S .»Mi IIAVM,^ I, AH' l'l'i;l.li \TlnV,;

THE LAW OF NEGOTIABLE SECURITIES ^*i» l-- 1 ..,. 1. 1 1.,, t... thu
1' !'' •' ' II.. I U ..I I. ...I II, ,1 II, II,. M .,,,1, 111.. VVnli-.
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