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0O¶'AWA STEEJL CASTINGS Co. v. DOMINION SUP
IPLY CO.

Mechriic' Lienis-A s8ignreit-D ebi "Due "-Lien-holdr-
Priority-Wýhei Lien Allaches-Melmnics' Lien Act, R.
S. 0. rh. 15, ecs. 4, 13---Judcalure Act, sec. 58 (5).

Ellard, a sub-confractor, eommeneed work on l9th Au-
go,1903, and e-ompleted lits contraet on lith October, 1904.

Heregistered a lien on 12th October, 1904. On l4th No-
vmer, 1903, tlie contractor by whoin Ellard was employed

hà aiaigned $2,588.32 of thec amount " due " to him froni
the owfler on hiie contract, to, Drumniond & Co., also sub-
ontractorsi, who duly gave notice thereof to tlie owner. Atth time of the assignment $2,É88.32 had been earned under
the contract, but it did not become payable until the giving
of the architect's certificate on 4th November, 1904.

72his action and others eonsolidated with it in whidh the
baen of the plaintilfs, Ellard, and others, were souglit to b(,
mi!orced, were tried before W. L. Scott, Local Master at

D. J. 'MeDougal, Ottawa, for plaintiffs.
T. A. fleament, Ottawa, for the liquidator of defendants

1e Dominion Supp]y Co.
A E. Fripp, Ottawa, for Ellard.
(;. F. Heuderson, Ottawa, for Drumnxond & Co. and

T. McVeity, Ottawa, for defendants the corporation of
he City of Ottawa.
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Timi LOCAL MAS iel~d that EIar in reiateod back

in bbc conmunenif<t of bis work, and uindcr sec. 13 of th.ý

Mechnie Lie ActiL was entitled to priority' oVur Dnwim-

moud& C.'sassgnientfor the full ainount of the lienl, and

lot iîrl fr. thaýt porionthreof actually earnied by Ellar(4

lup to tlw daite o! thle assigunilt; aiso, thiat the assigiimient

wsv iind bound thie dubt asig 1, hugli it was not

payable at b1ie date of bbe assignteit; aiso, thiat a dlebt du~e

;1111 owinig is a1 su1ffcienit colis.iderationi for: anl assigumlient o!-,

a1 chose ini action, anl tfiat thle assignlenl(It asthrfrn(>t

roaheor 1 impaable as heinig voluntarY.

JANUARY 23RD, 190Q5.

11AMILTON v. -MUTUAL IESERVE LIF1E JNq. Co.

AcIo Sil nnr' Cfourl of Com4wd.a-Leave to Appeal after

'f i. zt'red(-Applicalion Io Juldge in Ckaimbers-&à.-

sequAut Application Ia our- et of FrmApa
-- isorelion.

Motion byv defendants, lnnder se. 2 of bte Suplreniie and

ExeheI(qllêr Courts Act, for an order allowiItg an appeai t,

bbce Supreine Couirt of Canada fromn the judgmlenit oif the Court

o! Appeal (3 0. W. 1;. 851), notwithisbaiiigl that the tirntt

for appeaqliing had elapsedl, and. in the alte'rnative. by way of

apetfrolia te order1 of ALRN J.A., in Chiambers f ,
O.W. R. 299), refusing a motion for the saine order.«

W. M. DouglasC, for, defeudants.

1). T, McCartliy, for plaintiff.

THECout((o,TC..0.1 'MACLENNAN, GARUo\W.

J..,lield thait wliere a party liias îwo forumns to choos.

f rom, a Judige in Chambers wnd the Court, and eleets t,

appl 'y te a Judge, lie cannot afterwardls cme to the Couir

ilion a subhstintive application. If an appeal lay froi th,

ordor of Maclaren, JT.A., it vwas net a case in wçhieli tlie Courl

sbudinterfere with btbc discretioni exereised on1 btew xnateria

before- hinii.

Mlotion, dismiissedl with costs.
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(d) or thle Crùiii ('ode whîc enatýs thait e(Tr (11pne1
gu4iltyý or ani inîcable ttee idhbe eat

~cedin $,00 nr ]ssthon 200 or to two ya~ i
priaonnent who onspies, cobineCs, agrees, orarne

with miny othier pcrý(?i, or witbi any railway.ý, tanipsta-
baor trainspor Ct il, Company, (d) to nnnypruouet or

Iessen cton)i4tao(Ii nm the production, mauatrpluehase,
barter, sal -, traniSportation, or supply of any article or coin-
moclIity whîh ray bc a subjeet of trade or commier(e, or in

teprice of isaneupon person or property.
'j'le initînentii camne on for trial at the Brantford jury
uitnsof theIlg Court in April, 1903, and defendant

(--4,eted fo bie tried in April, 1903, and defçndant e]ected to
lm. tried withiout a jury, as perînitted by sec. 4 of 52 Vict. eh.
411 (D.) lie was acc-ording]y tried by MErRrDITH-, J., and
found gifltY on tliat counÎt of the indîitewnt framed on the
riause of thie Codeu above referred to.

Defen&nt ppealed to the Court of Appeal in the miarner
providJed by sec. 5 of 52 Viet. eh. 41; and the Crown cross-t

appekdseeinga conviction upon the otiier counts.
W. S Brwstr, .C., for defendant, argued that the

word "1undu]y" in sec. 520 meant no more than "unlaw-
fti1Iy,» and thiat, asz the aets which were the subjcct of the
alee conspirac *y or agreemnent were not unlawful, it was
no an offenice witin the Aet to conspire or combine or agree
t, (Io or commit thi.(2) That the prosecution was not
,onwe1Ped in imure under sec. 930, which provides that no
*Etio1i, quit, or information shail bc brought or laid for any
pnalty or forfeiture exeept within two years alter tlic cause
of action arises e alter the offence is committed, unless the
time i4 otherwise 'limited by the Act, and that in the present

Ms the tiine began to run froin the date at which the agree-
,,t was flrst entered Înto.
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j. IL. Cartwright K.C., and R1. C. Clute, K.C., forth
Crowfl.

The judgment of the Court (MOSS, C.J.O., OSLER, MAC-

LENNAN, GARROW, MACLAREN, JJ.A.), was delivered by

OSLER, J,A.-It wau proved that defendant was the presi-

dent and the active participant in an organizatiofi composed

of hiraself and, inter alios, soe of the persons mnentiontcd

in the indictrnent, known as the Ontario Coal Asscain

laving a formai priuted, constitution and by-law&, apprvz

on 22nd Septemaber, 1900, which were in force and operatioa,,

within two yéars before, and iudeed up to the time of t1j

trial. Article I., sec. 2, of the constitution declares thal

the ébjeet of the association Ilshall be the protection of it.

members againat the Shipment of ceai direct te coflsumer

by producers, mine agents, shîppers, or jobbers, and the gen

eral impilrovenlent of thé ceai trade in the Province of On.

tario." Article V. provided that any firmi, indlividuaIl, co

corporation having thé defined interest as shareholder in th,

association, &nd possessed o! certain spécified business facilj
ties, anid who are regularly and continuously enlgaged in tht
salé of 000.1 in the Province of Ontario, shall be eligible fo>
mexnbership i thé association. By sec. 4, any organizatioi,

o! coai dealers ini any city or towu o! the province shall b

eligible for membership -and entitled te one vote for eae
inember of thieir organization. By sec. 6, mîners, jobbein

and whiolesale shippers mxay becomue honuorftry memrbers.

Article VII. provides for the imode o! hearing and di,

posing of charges, complaints, and grievalices. If amnicab]

adjuistaient cannot bé effected, the president is to bé gûotiftic

to oeil the exécutive board together for fnrther action.
13Y the by-laws, article V., when notifled by the secretar

né dealéer or inenber o! any organizatien belonging to tl

association shial bily coal o! any produicer, miner, jobber,
shîppe(r, who oisany anthracite ceai direct in a consumner

any town wliere thére isa s.nexubér of this association, or '.1

sis te dealemrs 'who refuse te ruaintain prices flxed by t1J
local orgnnizatiéli.

EB«y airticle(, VI., no producer, Minler, jobber, or shipp
who shlail oeil ceal direct to a consumer in an.% town or cij

where there is a niexber of this association, or to, a dlea]

who r ifne toMail)(aiI thé prices etbihdby the 10(

o)rganization o! the to'wn in whic~h hé e at shall
iceîne<l to be in good standing with ibis association.

Article VII. provides for dealing with dlaimls fer "'il,

fiolt ne, ( Ijws o! dhe associat-ion. For evurY sale of antbh
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cite eaI nid in violation of the provisionsiý of arjtiCles y.
and VI. ao iE h y-a any ineînber of the soiaondoing-
biusiness. ini the town o>r eîtv wlwre 1-ud îrr. i' gluhlr salet 1.1
niadv, nîayi- file a d.aimi for 50 eîints per ton for, ail coali tu,
Ffu1d, BýY e. 2, :3, and 4, tiie S'crv1-tary of» 111(, oiaio i,
to proceed.( to, endeav;iour to obtain \aifdr redross froi
the operator or shipper caznpla-incd of. if ilte daiianjt i.s

distsldwt iw reutsf obtaineod by tue svrotar ', lie, nîay
appeal tay thu lxctv oard. If is caiti is sutae bv
tii.exeuiebad l dfna is to e na l(tiileil of the,
finditig, and if the claini is, not paid withini 10 dlays there-
miter, thr >(ecrtalr\ shahil notifY every meiner of thie a.ýs-
riation thiat tuie dfendi)(ant (giving his nialie and plac lif

bies)i,, not in good staniding with th ascitin Anm
mueier wha 'onitinue-s toi dea-l with siwh operator or shiipper
after reeiig uh noftioie niay 1- xWe f romi t1w as>socia-
tioni on thie findinig ofE theý board.

J3Y article VI11., the secretary is to ue s a list of ail
members ini good standing after the a.nnual tinLig, and dis-
tribuite to iembers and shippers gencrally.Article ].X.: The association, through îts secrctarv and
cxiecntjve board, desires te co-operate with ail other plrovin-
f-ji aind state organizations of like airn and purpose, and ail
operators and shippers who are not in good standing with
thec association shahl be reported te officers ofE ail other asso-
ciations dezirin.g to co-operate with this association.

A nemnbe)(rF]ip list was from time ta time publishied in a
gwall book or pamphlet, shewing 8uch membership to be very
widjely distribitied througîtout Ontario; a "look-out list",
va-s aiso publishoed, addressed by the association "ta our
whoIefale friends," containing the naines, according to the
printed statenient on the first page, aE persans in variaus
towns and cities in the Province "who are nlot regular
dealers in coai accordîng to the rules ofE eligibility of our

w>iation, and are nat entitled ta buy at wholesale under
the. rules oE the trade, but who, nay seek ta buy coal in car-
Ioad lots at towns where our members are located, and sales
mxade b)y thein i ill cause an injury Veoaur memnbers, and inay
regsuit in troule( for the shipper. Our wholesale iriends are
requcsted to kep their list constantly in hand, as it will ho
a guide to them and a guard. against irregular shipments,"1

There was evidence that coal dealers and shippers in1
Bufalo, froin where mast aiE the anthracite coal used in the
,wetern part of the province was procured, had refused ta
gell ceal wholesale te persans in Ontaria who were not nien-
bM of the aissociation. . . . In short it was proved,
perbps irnnecesqarîly except for the purpose oE shewing the
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continlud e'xitnc o thle aeeuti' Mf t10 objUcts olf
theassciaionas indicated by thleir cousitutlIin alid by-hiws.

thait it WalS il) effective and active opueratiacrig to the
tlrnis thi Il st forth.1

As se. is Ma rigiIIa11y framcnd, it 1ipl im 1~

pesatof in repctu acI1ojpIracy to commilit Soile ulaiwfl
;WCt -11,11ly" iltanatin of the nature of thoso moul-

tiolwed ini cla. e (a>, (c), and (d). Wha,)t was; or xnlight b.

11xilawriul wasu 1441 fio I1 ascertailncd by the g[Ieeral law of t1
1 lnd on Ille 8ubIj(cet, th1e lixnitcid sýoPe of which anid the diffi..

Iultyv of i14 aIpplicationi la welt ce by lel sucases as, MoguI
Co. v. McUregor [1S921 A. C'. 2-, Bohii Mnill(IÎt(,iritig

Co, v. Ill,51 Nlinn. 221, and MaLcaul&y. v. 19 U.ý
1 . ,, 55. Whien tism waS futherl)-l qulii vy tile wýord ' Ui-
dully'" it mlighit scexai thaýt Parlialineut hadii de(feaitcd ils Owl,

ubee, haevril Inay halve bween, aIld had matIlae thle se-ctionT
1lintelligilbu nd innimoos 1)y aittchling a penialtyv Oily to

cunpiav to dg) ila unilawfull act undu1ily. The d11icliutyb
carneI1 partl' v ident te the li8tof o! 199, wheni thewor
.. llduly w s truick ont, of le sub)-ulausw , t.),an
(ti). Th1is lert then applicatioin of tAxe generl law iintranm.

îlldwitinl ji tlinarrolimit buit Ii 0th rvoli of 1SQýs
Palirnntshwd ha i mat. to gofrhr adddm

ThusI- wi. are nu( longer thirown bauk lnpon the geeal,1 lw
asertainwati (a) ai iirnlaiwftu limitation 4! thc fi ie
fortanptnget.arilsoconoiishch ayb

thli aujbjoet o! traide or conmnerce, (biulawfuilly pjreventing
thol Tmanufacture or producition of uc article or c'iiomoity.
or (Il) unilaw fully. preventing or lesseniiig compctition in ils
produtction, puirchase', etc. It is the conlsliracY to do theset

thiing' uiy»liv' whliehI is now mnade unilaiwfull and an ffnc
within Ilhe mneaning o! the section. 1 agree with) the con-

41tructionl which lias bvea placed upon. it by myv brotheri Merf'
d]ith il, thlis respect, antI thoe cases 1 hiave referred to aire o'f

neo IlSSiianc al they wvOuld not improbiablv have been differ..
lit iii their rmîitt had tiie law for the Courts whichi decided

t-I hemýr bea1k ours. What is " undue " with reference to thc
ia-c which are the stubjPet of the consýpiracy cominv.si

agr'xnntor arrangement. la now a question o4 f aet IIpon
thecieuasanesof eaeh particular case,ç n Ij x uxahle

to say that myi bprother Mefredîith was wrong Ii hold'ing thlat
the4 ,onsp1iracy or agem~or coinhination, bywhatever

nInepj( it ima bef called(, proved in the. present case,wa u

to unIdi prvet rlese oiieii in thef puirchise, SaI*,
or '4upplyv of nthfracite cuoal, wbichI l a1 "ubiect Of trade or
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couurvof vital flee-it t> x evrY 1Helliblr of t lie cool-

The riglit o!I comptti)tton is the r-îglîl of evry cene, and
l'arliamnrt hias n(0w sIiemn that ils iintuutÀton is to p:revent
oprveàsive and uiinaSolialie re4sirîtri-,ti pon thili ie of

tlns nghlt, that, whatcver Ilihthe(rto havebee its filI uX-
ttant, it is weloge tu be xeiedby senie( to thec injuryV or
otbhers. 111 othetur werds, coni p,1t i tn is netn ti obwe 1u pr e d
or lo~nd"nuy»thalt is te Say, ini ani urîdue mannr or
dere( rogyInîrpry exctessiýviontî, which
it may» weil be, iii one or more of tiesulsenses of thei word,
if by tlie coînbination of a few the right of fi any is~
practicaliy initerfured with by rcstricting it te fi înibcr
<of the coznibination. 'fl'li plaiin object of Ibiî Z>Uassoit w&n
tel reeStriet and coninete sale of coai by retail to its own
oui[ 11]einh)ers, and te rvn any one cise from obta ining il
fer tiit putrpetse frin the prtrsand shÎppers.

It was contcnrded that flie combination was not withln the
tiatute because it aiffcctcd enly the supply at the source in a

f4oreibr country, but thiat is not its whoi e scope or limit by
aay mans. It sitrikes at competition in this country in the
mtpan d sale of ceai here, and it Îà immaterial that it

afr8teconduct of the forcign vendor aise, when that bas
rfervnoe to) and affects persons resident here: State v. ban-
oeàahire Ina. Co., 66 Ark. 466, 477; and sc People v.
S!h,.Iiden, 139 N. Y. 25; Am., & Eng. Encve. of Law, 2nd cd.,
Vol. 2o, pp, 854, 855.

, regards the objectiçn that the prosecution ils tee late
ibarred by sec. 930 of the Code, it inay admit of doubi.

*b.tber that section can appiy te a prosecution by indiet-
met but, if it de, the objection faits, because the offence
ia continuing ene. The association remaincd in existence

drand %wa, governed by, its by-iaws and constitution, and
it meners, including defendant, centinucd te act there-
unde up tc, the time the prosecuf ion was begun.

For these re&sens, the appeal must be disi-nissed and the
,ooviction afirined.

-&a to the cross-appeal. of the Crown, which asks that de-
rM&t inay bu convicted on those counts cf thec indictment

,n which he wa8 &quitted, I think it is suffcient te say that
«.5 f the Act . . . only gives an appeai fron, a con-

ito.The crosa-appeal is, therefore, aise dismissed.
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MÂGcMARON, J. JANUARY 27TH, 1905.

CHAMBERS.

KERR Y. CANADIAN CONSTRUCTION CO.

Cos&--TxaînWte Fea-Pavymni--Affiai Of l&s-
cr&ue--!Travelliflg Expense-Raiway Passes.

Appeal by plaintiff froma certificats of local registrar at

Cornwall on the taxation of the coste of defendants, taxed at

$870.11, on the ground that the witness fees allowed t<> de-

fen~dants by the taxing officer were excessive; and motion foir

an order that the manager of defendante, WÎI1IÎ&m DaIy, do>

attend at Cornwall for the purpose of being cross-exaniiu.d

on hlm affidavit of disburenents.

E. C. Cattanach, for plaintiff.

Grayson Smiith, for defendants.

it&CMAIUON, J.Terecord had been entered for trial

at the. CornwaI aszes, on 3rd October, 1904, beor Mere-
dith, J., and, on plaintiff's application, was adjourfled umtil

the. non-jury sittirigs in November, cost8 to be to de! endant.
if stiecessful.

The action was tried in N'ovember before A.nglin, J.,
,who directed that judgxnent ho enterod for defendants dis.,
niissing the action with comts.

The afildavit on whieh the mnotion is founded ie made by
Mr. Cameron, a ineuber of the flrmn of phi.intiff's Bolicitor.>
and the only reference to the groiind on which thie inotiou ils
moade is contained in th~e loth paragraph, which states: et I
amn lnformed that the witness fees alleged to have heen pat4
te vitnesses Daly and Sutherlanid were nover paid in ft
as both parties travel on a pass.",

The. affidavit of diîbursements was mnade by William DaIy,
the manager of defendants, who je engagedl on a contract foIr

theimnat Sudbury, in the district of Nipiqseifg, and ini the.
affidavit hoe States that h. was euhbponaed( as a witness at the
trial on defendants' behalf> and was paid hie neceefiary ex

penses; ini going to and returning from the trial, $56.35-the'
was taxed off this item 817.55; that William, 8utherjandý
a witnesai, wags suhlpoenaedi at Sudbury and was ae
$49.85, hie necesFeary fee going to and returning froin the
place o! trial. (The sum of $.5.95 was taxd oft this ten
Sifdbbry is sw-orn to be 381 imilefz froin C'onwall.

Altihoiugh tilt grgate aourit paid for witnese feS,

SwOrfl to, appe)(ar.z to 11avo beeri ofijected Vo, no objection yee
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r&isod to the specific fees stated bo have been paid to the wit-

niame, Daly, and Sutherland, until after the taxation was

conxpleted and ceýrtifled to.
A person (oiese f a pas-, entitling hiin to ride f ree

on a railway is suibpoenaed to attend as a witness at a trial,
anid to reachi the place of trial and return t1icrofroxn ht uses

bis peass; that would noV deprive the litîgant, who paid him

bis witness tees, from recovering them as part of the costs

to whiei hie was entîtled froîn the other party.
Both of the witnessea narued mnay have had passes and

May have used them; if so, each was ia pocket the railway
fare reqired to be paid going to and returning f rom the

place of trial. But, so long as they received the witness fees

frnm defendants, ho'w they travelled is no concern of plain-

M'hile the affidavit of disbursements states positively that

thje witness tees were paid to Daly and Sutherland, the affi-
davit of Mfr. Cameron xnerely states he bas been intornied
tbey bave not been paid, and that they both travel on a paus.
Il source from which this intormation was derived je not
dieclosed, and the etatemnent may have emanated from somne
onie 'who mereiy surmised it.

Ilad it been shewn on the materîil betore me that no tees
bdin tact been paid to Daly ana Sutherland, it wouldj have

sumed a different complexion.
The. notion must be dismissed with coats.

JANUARY 3OTHI, 1905.

DIVISIONAL COURT.

READHEAD v. CANADJAN ORDER 0F WOODMEN 0F
THE WORLD.

J$.acoverj-~Examiflîol of Officer of Jene fil Society-Clerc
of Subordinale "C0amp."

Appeal by defendants f rom order of MERIEDITHT, C.J., ante

go affining erder of Master in Chambers, ante 55, dis-

wýig detendants' motion to set aside an appointment for
teexanlination for diseovery of one Harley Field, clerk ot
deerdpnts' Woodstock "Camp," as an officer of defendante.

C.A. Moss, for defendants.
3.W. Bain, for plainiffs.

rl!U. COURT (BoYD, C., STREET, J., IDINGTON, J.), dis-

1is the appeal with costs Vo plaintiffs in any event.
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FÀLcowNBRDOT, C.J. JAUW 1 9()1

CHAMBERS.

WATT v. MACKAY.

Evienc-FreijnCommission Ex.,aminatUon of Plaint

Appctal by plaintiffs f rom order of Master in (GhambI)e
mite 93, iniposing ternis upon plaintiffs as a ronditiou
allowing- the issile of a commission to take the evidence
<mne of flie plaintiffs aibroad.

F. JT. Rorlhe, for plaiinifs,.
N. F. Da1vidson, fer defendant.

FAÂLCONBRIIDO E, O.J., disxnissed the appeal witlios~

ANGLINg, J. JAŽJNUAIIY 31sT, 1SgJ

TRIAL.

<'AEDOTMLLTNO Co. vý STTRpi£ MILLINGxc C

Watrand WaecnssDm-fnrhpby two PIewo

ga(rd Io VaIrr-Surphi, aerIjncinDaao

Action to retrain deondants from mîaking 'a wrongi
lise, o! water drawu from a damn known as No, 5, erected
Caledonia on the Grand river, =nd for damages.

G. 1,y nch-Stauinton, K.O., and A. O'Tleir, Ilamilton, f
plaintifse.

E". E. A. DuVernet and IL. Arreil, Calelonia, ford
fendants.

Aioî,J.-Dain No. 5 was ereeted -under statuto
powers by the Grand River Navigation Co., who owned ai
operated miiq situiated on opposite banks of the Grand rivi
101 wichl the grist milis of both plaintiffs and defend&r
a1.( reerted, and also the land uipon which the saw-mill me
[ Io)ned below stands. A subsequent owner of these two gri
iiil properties desiring to dispose of them te different pu
j hasers, it becarne necessary to provide for the interest wlhÎ
each purchaser should have in the dam and water privilee
upoîl which both depended for power. Thie parties have D



41 vri g ra 1t1tus, Ilor[ bas it beenl III[n wi lb hici pr-1oIerl
iofir>t pairtod. I aiti olige lu t infer thei te-rni lit w\ hli,

tits rns w r e-uclhed, fr. tu t he. 1:111 ag o,11 f ail;1t , rigre

ra~tle thtt tvhof itetwo part. lie tu i li-il :l-r ', u -

u imrSt(aedniio the (1l1 r.l n r"anitli !:il

t Ie Sai p tie ha11th ri gh t il la 1 iitr fron nd use 1l i l1T i ;. «

al the o ui IIId îjuta e p n 'j liteý miý 7' l, It ct.s ol
tailis th f1o llw n -l~ \ At 1 iil 1 k , itrb I-r l i

e laredl, agr idrad underst1,od li' anid btws u 'ltheý- ']i p ar
ti s 1 h r t liat theyq' a ri - n il7 tuul j 1s eq al nrs 1 'k, i n a Il 

oil 4er protor i il rs rCorporat 1,1n4s other- lihat li par~

dod ie t aniv fre ito 11. fleueIepiie of us11ig
oatr f roîti ý:id damt, lie parties4 hIl et shahil 11.h ,a e 'In1

The idei d t o plainti1 1fs, f romi t11i rir irî1t1dia 1,t i pr 1 1 1 ,foriz
u tile W i1ilti and 11 l 11 'S(oftt, 1Pl]r-pofri s to o ne -, -[r
udidd one0-hai f interestin l tt1 , ok knowu til daml

1îîumhefr s
5  . . . togutiter withi Iin uividedilf one-hîtî1f iiin

:erie-t i r a rd to t ho watur righlt , aud priv\ilvges and nwatur
r~sdeatd Iiicruîniig ile (w t~ il"io t 11 date here of f ront

alil aud everyv prsn and per-ons whomsuewver iiu respq ct of
titi saîdf dam "auje to 111e ageninif 2Ot1WaI av

ctsor. Roher 1îîr purpotris l one "IIn uuld ixîdt d lîttif
in ail th Il-%ork- nw as dantnnîir .

Friaycarsý the 're in l aiiat andi thel( fo)rtuer ri -
ipectiv onrs o f te ftwo gr]ii rIl 11a 11\L-1 hav uedtheII ,\ wate.rs

f o red by dam(.11 No t1w as . re-quirod thleinl. A t le time1
the (Se pruperties pase 41 i th l , ais oif disàtinlct w rs
the prop1rietor oif a sa- iiiuated oin tht'. saut11d11 f Im

a Jeasei fromn thir contminoi granloýr, al rigbiitriuesupu
waters sýtored b)-y the dam anid noit reurdfor the grist
mnilis, lui order to fuirih power for Iti a-mi.Tis ri-h
was c1Onf inued In lit 1'oeparateý ownr of bte g iiiiilis by
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new easeS, and, under the agreement of 2Oth Jsxnuaa,
1880, they for many years shared equaiiy ini the reuta
derived fromi this source. llecentiy, this saw-miil beiug j
the market, defendants acquired it. They now assert
right, without paying rentai therefor, and regardiess of ti
effuect of sucli use upe the suflleiency of the supply of wat,
for the reuiremients of plaintifs'l grist miii, to take fro
the dami, ini order to run their newly acquired propert
with larger wheeis and îhcreased power, and for purpos
other than a saw-rniili, sucli qus.ntity of water as they reqi
for the uises to which they'are putting it, Defendants
effect say thiat, as tenants in comnion of the dam and otbh
privileges, they are entitied te use "1for their own purpoes
as rnucli of t he water stored by the dam as they requii
Plaintiffs inaintain that the rîghts of the parties are restri(
edl te the useý of so inucli water as may be required tc> n
their respective grist milis--and that the right to use au
plus waters not required for these purposes must be dispos,
o! for the joint and equal benefit of both parties, pursua
to the agreement of 2Oth January, 1880.

The evidence satisfies me that defendants have not x
strieted themselves to the use of the surplus waters for thj
newly acquiired iiil, but they have in fact, for this purpoi
dr-awn off waters which were required for piaintiffa' gr
mi ili, and thiat in 80 doing they have aiso used more than or
half of the waters gtored by the dam. lIn these cireui
stances, 1 have to determiîne the rights of the parties in t
promnises.

If these rights have been the subject o! adjustment
contract between the parties, or are defined by the docume1
centing thein, it is upon the construction of these mast-
iints that their extent and scope must depend. In su
construction it is proper te take înto account the surroýundi
c-ircunistances existing at the tixne the grants and contrai
wrre inade: Douglas v. Whittemore, 32 Vt. 685; Lindenm
v. Lindsay, 69 Pa. 93, 99.

l'le predecessors in title o! piainifsé and defendax
acquired their respective rights by the conveyances fr<
their comnmon grantor. By the agreemnent of 20th Janus
they, at leat in part, expressed their understanding o! thi
rights. The authorities are uniform that a construction <>1
grant o! a water power which will restrict the grantee
the specifle use te which the water was applied when 1
grant wa.9 madle, will not ho adopted.unless the laniguage
the grant unmnistaks.bly indicates sutch te have been the i nt(
tien o! the parties: Bines v. Robinson, 57 Me. 324; Ferry
Sniith, 47i lHun 333; Fowler v. King, 71 N. I. 388; Ang
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unWalorO irýs, '.l th d., 1). 261 ;m ,ldl toi Waters, 3rd ùd.,

1 find nio prov iion restriui ing I.1wi uae- of III, %%alrS Stord
Liy dami No. S) Io aIly parit](il ar usl So ur) tu 0)ilny pai ltihlr m]Il-

No &oub ail rihts of propoerty and al itre in es
mvn , r prviesl or [Ilvd i h ii dain are vse

i the plaintis ami lit eeus the Or1, dam itself they
are ueNrIS in comumu;o in t'he cas4e1)wnt, and rîlgeiwlih
bas- an 11ivdd a111tret Anl li îded ba11 hnf a tlinig
îflvolves the ideai of aniother hall in cmiomn ; ai the onr
of sucli ini the absenev of 'cpress limitation. 11111: haveeqa
rights and prvlgs ia the woe:- Dow v. 1%des. ý58 N. H1.
192, 195. lbese by the agrecînent of 201h january 18%0
have hen atd in assure lu 6%t omwe '"h rîbt Io drm%
water froum and use lithe dain numbel(r ) for tbioir ownl pur-

pov z"leaijing tlle doeuuîenwts m('e i uglr and Mn
1hue ligL1t of Ibe iremne as dIisclused( in in idece l m

opIiniionl they ind(ic(ate the foilowing to be the, rigita o! the
priesa te thi, usvr of tq lýite dammvd waler:-

1. ac party ha-, an abouerigbt to lise ltil a su-
abIe mnanne1r (BIatýavia MIanufacfturing Ct o, v. Netun Waggori
(la, 9111PL 2%0, 1.>,. ami Appollton 1,111 ('o. v. Kiulib. n1, 110)

Wc.195), for thi-ir own pupoe, inmuch of thi, danunedif-
water which niay properly be used for generating powi'r as
ho requires, flot exeeeding wn-half o! 0he whole o! such
water: IunneIs v. BIýflen, 2 N\. Il. 532, 537; Bailey v.ý Rust,
là oe. 44M0; Hoicd v. Kcig, si Wise. w30.

o. Each pary bas a night lu us, for their owni purpeos.,
,)ver and above lthu oeain whlivh each lias such absolulp
right, 80 nîueh,1 of ltej reanw ilr hc ay be prop-
erly so useod, as; mill not interfore, with or ipair lthe user
in a reasonableu minnr by the other parti' of the water to
ivhich he, is entiiled and which he( f rom time lu lime eu rs
Hlowe SaeCO. v. Terry, 17 VI. 109, 12(;.

3. By '<their own pupss»are meant an; Iaw fui se
te whieh sucit water xnay reasonably Ix, put mn a buisineoss
owned and econducvted by the parly, as dtigihdfroin a
grant or lease of the riglt lu use sucli wace tu a third parti'.

4, AnIv water nul ruquiredI by cithefr paritty foýr "hy bo ný
purpeses," thus defned, is "surplus water,»t bhe deait wit!l
a1coring to the provisions of thie agreemient of 20thi january,
1880.

Judgment è wilb enterd declaing the rigitis of the par-
tisin these terms, an1d enjoining the eenat front xming

the water stored by dam nuinber 5 in contravention of plain-
tigse riglits 8o declared.
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'Upon the evidence before mec 1 amn unable to sa 'Y whi
dlaiiiiges woe snstained by plaintiffs by reason of thie wroný
futi siae lby defenidantsý of the water, whichi, under t)
foregoing- declarations, they ,were not entitled to lise. Tiie
ri 'hft to re-ov-er suici litiamages as they have suffered 1 afliru
P1unnews v. Mullen, 2 S. JI. 523, 535. Unlesez plaintiffs &~
prepalred to accept a judgmnent for nominal dlarages of $
whIch, if so advised, they may enter, thiey may, by.ý electing

taeIt withiin ten dlays, have a reference to the local Masti
at linilton to ascertaii thle dtae b wich they

lnt iftled.
Thoughi noVý wholly righit in thir onenios plalutUi

in obtaining a jiudgmient enjoining wrongful and exeesk
uiso hy deednsof daxnmiiied watur and for danageii, hw
had ii ubstantial maroof suems. T-hey shlould ha-
th1ir. tcomts of t'his action[ downi to the present tirnie.

Uoss f bb- c rferenlce and further diÎrections, should ti

plantfselettotake a reeecwill be reserved.

DIVISIONAL COURT.

Matrand jva-Dsialof Servalbt--Jus.tiieatio%.&

Appeail byý defendants frorn jugetof MoRajcui, ju
J1- Cf). Cou'rt York, in favour o)f p)laintif! in an action f
'wrongfiul disinissal fromi the service of defendants.

The appeal mws heard by FALVONBIJIDGE, CXJ., fl'Ijr<
.IDINOTON, J.

WIL. Smnyth, for defendants.

W.T. J. Lefor plainitiff.

ir-rON, J.-TPlftillifYraie in England. and( waý e

gagied b)'y th(, age-nt of deednsas " a generail inounter»
corne to Vhis country and work fo)r dcfendantà; at 0Sililil
per weok, .55 heurs of work to constitute the eek Plaint
agreed iro eo)nforrn to the rifles and regulations of dlefends.ui
Il(. wasz Vo corne out lit his own expense, but, if he gave sa

fact lini and remained witb defeniants 12 rnonthis, Lis passa.
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to Ihn f 1n '' 111Ytor, a Il~ T. ri l îrt lain
brgt'eucI i II ) f 1 I, ýý Iaefll drwu b I vf -Y 1 arl i tu fior 1111

PLrofrt i 1!r mh eîplo3r ilî tli coîufM n bq n î Ipulatîo
Ili, t natril or lia r ur [ee yftu cî~ bti ot

Pal l t irms~ d l twû 111:11'o il asi lnnirhi r i n i cati
tail1 1. tl1 11 ' ýnfI 1 % an11(defe1 uda% iîtYp ii- iay ltatý l l ~I l tî,
wihe brka niad W.a ilak rî thi eîipu ment asor Il hii Ii

JuPt . a ar in Ih l il eut ot fue diîî~ I, f I a Ili bou

tlif and plint .f )goe faorC i nu a- a intii ," or ettiii an

Plaint.4 fif! worke until l abu 6th Soari 1 91 l hen

1>laîîtt as ourecU'dtoý ( oi ,ndeats m11 îr ae
vas Iroken up, d plinif «a vnoîo Chat ho would

hA.e ta iLi Ilk Iit III, (i l bi owni tm e, Pi o lain i mad it
heil4 took 1 hours(' to o it, but, însted o! docfin plInti

g"r ý12 hours the mteandag "ko »iii i lor a hours.
prpe wage, tili $1,45 ', . . P-laii : ca l ateto

may rt an i eortoou oer t) dfedas. Wbai hapen

A.Wel ida night ho plintf vo it ta cainef 1 IVlcthel
oee ha)Iwated tal sce- hlm, anl qilin hoiiiame luiiz

l", 1 LE c C 1 1'11ý
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pay. It waaan efrr on my )part And hesaid, "Oh, that
more than I wus deducted"l se I said, "Ail right than,,
will give youi what you were deducted," and 1 paid ",
back, 1 thik it waa $1.45, and as soon as lie aceepted that,
8aid, 'l Now 1 don't want you here any more," and b
turned around and asked me if I meant taý diacharge higu
and 1 said " yes.»

Plaintiff afterwards off ered has services, but defeudi
refusedi tiiem, and per8isted ini the dismissal.

Defendants la their staternent of defence justify Ui
di6cliarge of plainiff because plaintiff was " incompeteun
dlilatory, and negligent ini fulfilling bis duties, and becan
lie ref used ta pay for the da.mages austained by defends.uta e
thie resuit of his ineýom 9-ctence and negligence.

Unquestionably the real reasen for plaîntiffs dismia
was that he made bis coniplaint through a fl.m Of soicitoe
and would not withidraw the solicitors' letter.

Plaintiff had the riglit per8enally teY comlplain of the a,
dutction, andl te reraonstrate against being cornpelled to p
for alleged niegligence or incompetence in doing the worý,
I arn ilot expressiflg, nor amn 1 in a position ta -ive, a
opinion xipon the meýrits, as to whether plaintiff vwas legi
liable to pay the $1.45 or any ether suma for defective wor,
but plaintiff had a right ta put ferward has side of the cea
and if hie could do it personally, lie could do so by an at±q
ncy. 1 arn, therefore, of epinion that the real reanon for
causce of plaintiff's dismis8al was inaufilcient to juatify it.

D)ef(,ndants now say that they are entitled te rely u
plaintiff's inconipetence as good cause for his dismissal, e,
if thle aittorney's letter was, in itself, entirely inaufficient.

The dliflicuilties in the way of this defence are: 1. r~
evidlence, in niy opinion, îs not sufficieut to estabuislh plIJ
tiff's jnconpetence to do the work for which lie vas ej
ployed under the agreemnent signed after he camne to Toroxaj
or even under the agrceeient made in England, if thiat ag-rE
ment was not wholly auperseded by the later one 2. 10
fendlants3 had full knowle-dge of plaintiff's skili, if neot be:fol
eertainly when, lie made the miniature-case, and they 1
tainedl i after that in their employxnent. They could ]n
do this and afterwards turn hÎra away for that fanIt 'withe
anytbing new. MýLelntyre v. Bleekin, 16 A. R. 498, is
point in plaintiff's faveur.

Assume that " the condenation la subject to the inipli
condlition of future good cenduet, and whenever any ri
misconduct oceurs, the eHd cifence xnay be invoked, and
be put in the scalp against the offender as cause for
oilssal," can it be f airly urged that complaint, erally or

letter of emnployee' or bhis solicitor, if eeurteoualy macle, of



dedue ta ci Yf mag. W np- ly~<I ,a,~ru ally, juI rnmg-

io Judg 1~ right. ih

iA(NRU, UJ. amu 1,' fi~ Pal gar reaone

C.A.-CHAMIBERS.

thea-ourt o Apea -lL4ay of~ liqdw-Et,

. A. Clrfor Illiindauti.

O(iut, J ,A_- 1av readJl al the l a, ap rs Ilf 4twm1t hmThe appe.Illns are lol out of timea and lu dolay if) seUting
downi theoir appwal, uzmd the responden lt appuars if) have prol-
cei-ddid rugullarly in treating il as anl abalndiondapel

If th, dlayv only wer in1 question, 1 iniht haro sen mN~
'wav [l) rleliiee thie appellants; and aIlw he t l dowi
their appeal for hearing. lpo lpoper tenus)4 notwitle4aniding
the dellay. Buit it penathati ýiine he ordeér il apeald froxul
(22nd October 1903>, mi ne therei rne b&k ; iIhereb)
dirvvfted. th, parti-s wont. il,~ the Maý[, rfs offiue, and thattue amount due W plindt une ti sttld mund arrmange hy
comnpromiise' and consent, ais sfiewm hy the, Master',m report of
22umd July. 19041. Thel appellanjts 11('w say, that this was (folle
without their authoiirity,. but that is no part olf their rençonio! appeal, and indeed could flot bc. While the Mavster's re-
port stands, it ol sPem to be al ccinplete aniswe(r ta theal~a, and it would, hrfrh sI.sfrm ugv h
rlief now asked.

lie motion la, therefore, dirinised, and wvith ccets.
unL a. OI aO a5 mmI1
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C-\ivTw i 1 T, MASTER. FEBRUTA1R)-IlsTr 1905.

CHAMBJERS.

SLEMI1N v. TORONTO l>OLTCE L<ENlF ,I<FIT UNI1).

P1edig-ZUaem~ntof (Jlaim-Motion te$oik ontP<f
-Allegatîons of M1at rial Fo0s.

Plaintif! flinestht for civer 27 vears hle was a membeilxr
of the Toronito Police force> and as such a contributor to the
bonetit fiind( : thatt iud tlie rules of thw fuiid lie was prima
facie entitled te a retir-ing pensiion; Vint in posac f the,
ruiles hie made aipplication for such pension ty fihe ýommiiittteý
wbio reportedl onl it fvrbl;but that defenudants thle hoard1
of police coimissioners were of a ifentopillion, and re-
fused the application, By, se. 12 of tlle rule.4, if file coi-
mnittor and t111(, 1~sonr fail to concullr, in such a caaý
as t1iw presenti, thle judgilenit or deiso othie plCeoin-
Ta isaioners is final.

Plainitifl clainîled: (1) a dMvaration that lt 1w a nt>e
to a ha.lf-pay pension for- life, being hif of thie pay 'vor ,fe!
average pay receivedl by hum in his '2oth yea of service, oequli1
to $500 pier iinnumii, pay' able ilioitlyl' , or at1 flic rateo! $1r
a d ay ; ( 2) pa me t of aru r s Of' sucli pension;. ( :,) or, in
the alternative, ai niandaitory ordler upon defundlants th.
beard of police cenmiissioners te sanction thec re>'ciminenda-
tien o! the conimittue; (A) an injuincticii restraining de-

fendants fromn refusing or neglecting to reiognize plaintiff'a
righit te) al pension; (5) in fihe alternativo epamn of ail
pruiumiiis paid by plaintiff inte the fundii; (6) a declaration.
thait the po)lice( coin fi sieurawrl guly ilealy and n-

prpryaasuinied te dismiss plaintiff after Iiis ter-m of ser-

Till de(fenrdanitA the police ommsinr o te strikt-
out the. last clause of partigraphi 7 and the whiole of para-.
graphs 11, 18, 20, 24, and 25 o! the. statemient of claimi;

7. The paymient required te bu, madve bv sec. 15 of t1he
niles for premiuin8 or contributions ... were dedlucted
intiily f ront piainitiff's pay, ami neyer came inte his handa.ý
Plaintiff wa bound toalow sucil dedluctien for the silid Pur.
pose or loe his position on the police force.

11 - The. action of the comnmittee iii approving die appli.
catiOn o! plaintiff for t3aid pension iras approved by, th nem
biers of tii. police force at tbeir animal mee(4tin'g on, 1Qt-h

lX'embr,1904, mien ail the mnembers of the comin,,ittLý,
were re-elec(ted for 1905 bY acclamation.
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ý 2ý) 1 airag ra pli 11 docs nii bita al1 i1 1mat4 -il w [il ( wh1 ýý1ýichi

plainif cAn ,,ly Wha L inajjýtriaý is; the Ca\voiiablo report

tf it- .owmittceo on plaintiff's appicaion Tin il et li t

]ii[lir I-graph 10. and I., 'onlricdq b.\ ilt st;1t1-1wnt il dý eenc

oftli hne funld....

Thsparagraphi Shouild theireforo lIc struel(k onit.

tei le IL ilost. ilat4irial filct in sup1Iport of thtc vulaùn, als mwîlT

1nc M Va aL:!O lic adc tua a.o ( irdest OfV. N rth,1 I3rît 1-I

Nivroait i le Irlis. ( o., L R. 11Eq 197. In giv ig jdie

1ilseol, V .-( , saîd (iti p). 201) - 1 l th ilu i l 1 pý1in1 tirf

t-hartgi-s thallt tIlu colitenition raised b y thle lttr od 24th i

A pril1, 1808S, aind the la-tter subsaentwiily writtun U behlal f
o! i deednwcmay is enli r,-ly corrY to tlie t ruthl

naýI b111omr o! hice ýaad are ntfor th1a in)'suiralice of hlis

lirie, and tIhole course of condue(t o! nil parties coucerned

in tIc traiinactioni. P'art of thmt couirse of conduehw mwilighit
hiae said înuch more ditnml a, to lw proved byli thei way

Mn whîehl they 111 encedjteplciscfaslac withl
oterpesessitutitcdi asý the plaîutilT 11S 1. colitract Iwîl1g

ilhe sine1 inl] 1s1:

Th~ ecsin s citedl M Bray on icvry .47 as
seigtIllt ill sucil cases defejîdanits l11ust giv 1w ul ai,-

every to sheiw theiir ordinaryv practice (if iwui tIaure l)
undelýr sirnilar cofiïnact, eaeiyif it bas, not beu te in-

!ýist un a strict .otrituion o! tIti areiut

( 1 ) Paragrapl '20 should aise la alioWtid te stand. in

viewy of thle case at cite-d. It i. ecyante a o!fay

ing thlat the( odutO! th1dfndnsi ti ae0i »

tirely contrary te the truth and hionour o!f their aigruemennt"
wîvtli plaintif!.

(l) Pragrph 24. This is îîot inatarial and sholil(d 1e

struck out. Vie benefit !uind, as alread 'y stntcd, have put j,,

a defence by which they expre.ss no Opinion ou the nie rita

othar thian is te be in!crred from thieir approval o!f plaintil!.'S

claini te a pensioni. And theY thecrefore sulimit th<i' ilatter fi,

die Court.
«;) i>rgah25 should le allowed teo stand. AS statt<j

oul the alrgiýent, it is, in plaintiff's view, a material at

;jjj.cjinjg thle attitude of thie conuinissioners, aud .involving a

recognitiuoll hy thlei or plainitiff's rghit te a pensi(on.

An, order w111 ils"ue in accorduice with the foregoiug con..-

liusio,5 As the substalltial succe5s l ith pliaintif!, th.,

eoýStS will lie te imi Ii theo cause.
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at is own-t ixpere andii-l iwer qe in thec - 1v 'o 1 10

_Il anilw(, upo us i eaintjou t, fo i vr~ l, aih t o pro e

ibedountreferred ii l tial )is qin an rert i)g1

is G F.lwren for idailich 'N

F.lie E. ihsgius K .U. , K 191. 1111 t;nx lm.

aIds etc.,ul (J tle prpierl rivhe cslud for atitlareao-

p tlir,ig and oer work. if&i wsi,ifer( NieIs t Mywr

reqare 1'to psyc til. iios o rovt> lt

Comlmissionoir of ConLads, whaiehlitlt eyi v wumed sufil-
fornta cent d it theo reued eto! sec.\( 11111- o th

timbewrk- Slid p1Ioip,ande Ad, in o. h 9,adhfie
fa ahdl !tU psd tl ho coleeted for-i t iber ping

itriiight ofd Covr the works hih pIlhedue wssulndî iint)(I
gonforxity with the requs iemet of sec.iiifl- 9. u a n

rOanaI o8hr the lctr o eednswoet h
AGouiisine o- ! Crou laudsr RSttg (iait they wepre eingto

tuew Lads o! plntifs onand htinconeuec o!ti dfor
and iniions-whiehrpl. s tey a pil,,(' fort he liisl Suil
re pt,d endu if Jatry 1904, fled bVpaniL nHele
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Al\fttr hcain htul idI, ( iîni l'îe f r
.i, unti tu uthrit cofreIl\y siv. 43 iatoe

Ari to eouv i lx a roe sviwuill uftos,"hch
is mpoeru todoby thev 'aile sýection.

tri ur it1hiLt thell Oonunxssýionier nîayi %i f ie rw u

InIi Lgtlr qec Le, 0tiai mrî Uic owns f 111v t iîe i l -
1 qid' 1t. sx lî'xi >lr~ tie wurk il tl 1 )oîan
\%ritc stti e af theý qlanlity o Iq I. e v y kijtil lf i IL Ir
%,I loch i î, îîe i Il fas ant i a falîw 't at1(x l'l 11 1 - i %L
1 io wlo1 d f lit jtriber, orl suchi part o f ii asý Ilis 1b4 vin
om1itttd i y a(1 fa 1 - talteml ent , sha I Il--1el lihh t dobl t(Itl.

by plaiinl1iITs re1sne ltht the-y (oII11 IlaveL logs iv

to'loa)l f pIlit 1 M'' woirks. and( t' UOmn ii'Ir, Ilo Il IL e1

l Iru l anlt I . l lr the sid( wo(rk ,ion (ti a i' 11wN1av tIl t iIkt
for . t. \11 saw hg I1 k frkt an 1i tude l ai1 l '- , at 1 1 (v t per ii
I auo frt,1 A 4it i si > ige i li I pl'ai îi l s, nti o di ti ý

that 1-îlfleIt tt tous wccs Iei defndt pi asseti 114'tgh

"1lir r joiso ji j ,,harge, kno )wi1gl or uiifuiy1 f; 11s'Iy i-

ton l o n u il rpieto o -)r peg rson riiri chalrge- to pass i i ir an,%
>A th 1at 1 ect 1ionsL , tueO clîpn sha1 Phe eI"l I(n t it iot, i mni1( ai -

t IL I t V auî oi l1Tr remnieiS it I ma bave, to1 col0e19 toits o01 teI01
IIIernc tbulwen iv quanitity su f'alIsety estat d nt thw

quant ity agtuoil 1y 1pa ssinig (ove r t 11e works.»
Thi- prisent ac(tioni is lirouglit to reo l ohII on the

dift'rneobeteentht. iquanltity aleet to hlaveý hieen so
falclyestniaetianti 11h- quanlltity' whlich aet ;ll pseti over

Thi, numbeiýor6 of tht. quostiulns askeli NI]. Illncok on1 his
exarninaioî fr dievrand whieh lie reýfulsei to anaswer,

a1ppea-ar i l i the, nie o rot ion, andi al] th110 queStionsý hiaeo
t. fi. runco t tht.li nri lîal1 va1l, of plainlt i fs' wok; to te Il , oý

,If rcneikwis andi repa)iiirs up, tof 31-st Deeu ,1903 ; as tg,
Whetheitr any woirk wvas heig ildon1, le bY tht.ý ('MnlîanIy thIis fait;.
ai what wsbeing paiti for'; whtthe Ilaintiffs hlad duone

wîith thir sinIkig f ui; Iow the aretcsmpuit ini tt(
re-port fior repaIira; wa.s malle IIpI; whiat were, thle ep e of

muaage'ietlite maý,nager's and secretary's slreetc,.
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hu i a if)uit o oît otb t pi Il A- ri 1r, iluun mi foi
Ilm i l Ai l ,111 i I u ýt bu11 ui i- î 1i lii li-frt
t ifr aIl tif r- for 11 ti i r fr 1 bu funrbd I li

1if nu ,v 21 ,i th Att Ilitfr n w I. , ht thtneo

gu Il 11, i t bou utIl m i orma tion. A Ili!ii l rn t 1111 1i 1at 1t o
t a t - , 'i- t i , j ruî;îîrt- t bat tht inforiîîa1.t 11 io t oI,1 l, fui --h& 11 I 

shah rove(.r - irvt hi ng wb Ii(-] eu uti conudI1ki blalilt
%Vit uSs :1Iiî-tw cru, th 1 i uîî l 'il h ýiuh wtt- ( ak d

Ther in isît t-h-ti> 1c 1 o wý b) 1 h i I 1'fmat Il nl I fi
hîadj la uo obtaed inl aswer In ih qutîîa u, obib
gîve% n c% vieu n th tii il. AIltbtiif-it oii n4u
furnished lo tht ( 'ornissiom-r oi(rw aî, 0hLi. taIt1 teinadu thtl jud(gie a- to m a o h I î ut u t

1 111 dhoth l1 th o i ) 1 1y ownin1 j11g tht , , Ir-, aio 11 1 , t lrxîi
-unhr ,uN ( th r np-vu-t aro ) boil I'r b 1 ,

Ilido trial cf Ilii. acion. Sec N- rd Lu1ner ('il. x >uîr
«t>, , 29 S. U'. W 2112?

Thn a, in thu appt- a p0w îbil Y- frot Wha pairt f tht
Pa Order r(equîirrng, plaintitT.t Ir inak fut-theur ;mil buwtt-

MId papers -oliailling infl uto on1 t he itteS referrei
fi) Ili t ho Élu(thon ira r In.re Vo, an li h addit îonai
,îIUeStil nsý, th.,lt iiý- nuni r of whi(th art-0 aIlýo giveci thlt dlocl-

wen-its souighit are- tht -o antId ýt;110-111'îh of plainit iffi
shIewAing thle vost or t1w rrepair- of' thtd workt., etc.

Wliat 1 have said ini n-gar tew t 1h1t othergruud ut pp
apphiFs l-ilually te thisgrud

Tile a;peal df p,:lintIiff oni bioth grounîh- 11istli al>1tt
and Wh opher appoal f rei sut asid wih nont. te plant if
in any mvent.

CHAMBERS.

PICKRELRIVER IEMPRtVM-IENT CJO, V. c' B'Ek
MAN1ýUFACTURING C'O.

DisovryExain tenof Officer of I)>l)endaa (]ornpaniiiy.
Actlioni for To11_-Timlier id'om<nsAc-P dî

Appeal 1y defe ildanilt s frorqin o rd er o f MC(A N )R V.Wofca
reeirce,. sit t i ig for t1h t: e r îin ( 1hainîihefrS, dirteting (J
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[Ili.. ple re c t of dulfendaiit:ý, Il) 1ltItcId fu ..'l: ti

byphl ititffs for diý(-ove..

F. F, 1ludgina, K&.ý, forie. dais

MA~ MÎIUN J,- i'ntiffs are al coMjtaly[ win a titi,
lier side, c, ou th I re river, ;Iul leeid iit re al

()Illlplan o iewng tijhbor wihtheiy ilntlundtd [il 1914 1 luaý
1Il, hrugh and oer lauint if' wvorkS, for.ý wichvI thi. Ny eri ri -

ilrc t lile psy bu1, lidiur tho tirstn part of scu. 4 1o Ue tic
Sbiw iî t îîl iie Aut, IL. S. 0. h1. 191. - Ever oni (011

palIY mill donn roil thek ownler of ail3 tinibor ini(itede
1 li l .>-q 1sv throighi nY portlien of th', oui~ f lth, coin-
pqaiy, o r frort liu He îr>q, in chiarge, or tho sami-, a w,ýritten

stjituuenclt -r 014. quani ty of eve4ry kýind iif lInher asud 1lte
d1-t lIlatin ol t he f I(- ie, nd of th l eiti,- ons ç)f thiq e o rk

It r-'tgllhi hw it is i nied to pass, anid if Ili) writteu state,-
Iltilt 1; 1 gi qii v Il~ reirtt cidil, or al fahie t;ta teie nt iu gîveil.

I Il Iluh -f il e tmur, ori sue part ù! il as hlas belenI oxmltted.
il flse stt et hail lit hable( te double tol."
1»hailit1hls, bi lg no(tîiedI thlatd nat inltended te drivv

tube1mr t1hîroughi or ovetr thuir orsdeaedf roi thiein

s4ta1emilnt o! the( quanti)ty,&. of tifihler they. ilntended te
pasthro-Ugh.' an11141 thti work-z, and weenotîfied il) writ-

nl.tat titi qluntt w.oldi bu 2,000,000 foout board1 inieisure,
aftir whichtep m isoe of Crou i b'auds, unlder th',
11uthority coqnfeýrred oit imii bsec. 413 of thei Act, fixed t1le
tus whîeh Shldi be paid for thepssw of stwlh tîmiber.-

Defedans, oweerinsteadl t! driving 2,000,000 feet oveur
th, works, pavsedj lo-gs throughi which oiily vuue 1,5&75,sUI
feet, on wiehI they paid tolhs.

The action i., to recov)%er tola ou flie diffecrence b1-
tvuthel 2 ,000,000)ý fi et alud thIle 1 ,5 a 'S 1 fieeýt, wiihi

paedthrough plainitiffs' weorks, under thle asat para-.
graph oir part of e. -44, whiieh provides: 1ln case ai,%

owner oir personi iii charge, knowingly or wihfuily, faI,,ely

ret urus i a rger quauýtitty titan it is hia intention or t1w ini-
tention of suehi proprietor or person iu charge to pass over,

anyv o! sa ecti-tonis, then compauty shail be entitled, ]i add(i-
t ioni te> ;il) oither roinedies it xnay have, te collect toils on th,,
,I:fferencei betweeni llt quantity so falsehy estiiated and Uic,

illuantity actuially pasýîT-g over the works."
Thejq iiiatn grotlnld of appecal is that the action is te recover,

a penltyIý, and thait il, such case an offiler or the deýfendantin
ornpan cann th oipie te subniit te exanxin-ati«n for
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IL ia lild b% 1tlw li4u t ( ai ýr 1 'l mî k rci 1 iý,
L*nruime , Co. v. Mooro 1'. U, 2, ihat l 

éu uto th 1~s 'art - 1uc i li l n doil -oIls

indir thu lat plut idf that u ion lu ruo ra-duau

th toits ( ompujk Il 4 1 Yt ;u rt of ý i cut vr i' ','4 1
LoILri jnP i l~rP ''I (45IZ f t f l i l- , i', ilg thu uk i~

b> ~ ~ I th 1joîîîi,sii of grw taîs bcîî [hl îiou
Iit3een t J,UOU foo '.î thu .u 1,i,4 ot

31l t-in111Ut l1i,i l'l Irrlu rt 111 1r VOi oL4 1 ho t10q 1 dofcnd1 ii
tlLy o! ixîe than i %I was thir inltentînni lit lla- ov".r 1
ttOrkS, and fl1 0Ic ý on iorceP frontIl [hioh tatl ',dc anb

Mba0e o1d1( hoi by ain c\arnlinationl or anl officer o! thlio
1onpanyI and a prdcinof thle cornpanly'sbo

AS iL is clear th ; heation is nlot, brouiglt 1' reovr
petyLliv order is rghit, ani thet appoai xnust ho, dvîil

'AhI i ot s iii th1Le cauI ISet to1 11 plaint 1Tii :l 1 ny ui'.

A<î UN, J.[F ( m en lST, 19Q$).«
TRIAL.

RX xV. B ANciK 0)Fi MN 'HEA 1

I;ilUg and Nofes-"orged &eusCtv~ugfC ~ 'i
j»Uvrmn Iprmn-Àaliy<fBak Iuyu
( u.ufmer Ifi ('heck Acon8Ieoito 'cj il vhr
ffiinks-Lia>ilily ovrEdpe-.i1 i o [J>ui

Action to) recover $7 (175, thel aggrtgalte amoun)llt o! 12ý
%jeups forged by one Ahiendeus Martinean,. a ecrk mu [ho

1)prmn of M ilit i4ai(i 1;t Otaa Thiono ohîqe wort1
dfrawn upon the defenda.nt s, and Lviro paid hy themIt ýnol
chargeil 'gainat th', aucounlt of the Poeciver-CGeneral of ('an-
ada.. The Quebec Bank, thie Soeeg Bank. andl the Rtoyal
liank. were brought ini by deflendants as third paries, and

rif oNvr against them) clainied, thle forged cheques hanving
been depoited hy Mrieuin thewse banks at Ottawa. and1
tîaving beeln presented for paynient to defendants by or
tb]roIlgl thcse b)anks.
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A., A. 1 Ilwr, k.(. ald 1. 11. M, >, forý1)i plait 1Ir.

1ru <>tw, for Ilfe I 1a 11t '
il Il 1Bidd11, KC. anid Ri. 1 M at I 1-o1, Ottûwaa for ihli

'l' A 1 Bt i , ( Iltawa, foir t 1e soveruin 1 anIk.
( ;. F. 1 Il h'ý on, UtîIl a, and A.- W. fr'w q)ta for

th lit Ji a l 1Bti lk,

tuaýdie jrnýa1bl l it th il rdi-r of (iîr ' h;o[e a1c il ii( i lIl Iiie
aiiu'd[Il 1> NIariiiau %% re dupositd b iuu winý,,ithl tht,

Qut'ei 1Btk, . i Mi lcmi ilaçun ~e un hlai nil, andig their
pioc4e(dý li uii' evuuall.l dircw oit aund Io-t [In ýt ock seu

tioîiý, 1 our-(i ue (.1uequles, tutafllng $3, , lit, muai Il pay-
jil lu 1lt-e lrtdur ofi ('halles Q. Cté, a l pý'udoîtyxu. 1)Ili whivh

ho ~ ~ ~ ~ ~ ~ S) opîe a tevn it h vrilgII Ba ok tu t i erdit

imiud o Iingteir 1uoevd ili likt. Iuîaliliur., 'Plu'riîaîun
twto iheue i llount ilg to $"15,500, Meu. rv. ;II playalel t,)
tRil orderi of A . Mar;it illueauil, il lid wuru deupos It - 1 fl(li f)rger

vl4ar lu have, beeni ail dr-awn out by v aIien
Eiwh of thu forgeil ehqes as iii due curs forwarded

Iyte ik %%hwhe il was deuposited fu Ile (>îtawa cIear-
inig huulsv. Il wa br har-gid 11p to the B;tlik of MNtIItrezi
(deenans alid >(,lt oui to that balik, whlit-h debife'd il il,
tI M 11 t it .Lh'paritmen-it -IRttelr of ( rIedi1t A uoun, Il11.-(I

th1t , fulig iay ( the second aftur it hall been originalhy
'lepoésited 1y Ma Nirtinlekll) il, lvat3, wvith other eheques, trans..

iiiited bY thp BiInk of totra u the, Militiai I>epairtiiii-lt.
a ( q p111yi g thIe daitiIY Sh eet or sta tel.riet , i il te 0nai ltuIlre ofr
a pasa-book, whichi the bank furnislhed tu thie delpairtment.

Martiiueilu entered the -Militia 1lepairtnuent iitIi AuIguat,
ploi. it ja not ,euggestcd that bisý superior of1iueers hiait ally

reas-on) b( beliiev himi dishone(!st or inicompetent. . . u-il
fira urkwa the pireparation for signature of cheques f(ar

paýyriIenlts , la, bc 4ade hy t1le DcParFtnuen't. Aýffe somle %vetek
lit waLs given1 the( dultyv of eheeking, with tht, cheques paid by

t h btikonthie pirevio)tls day and retuirniud thlerewîthti,
jnùs-bok hets Sent diliy by ) the baik to thre depýIartmieit.

AHl J>otIiluiiiol goVýi-riimet Inoneys aIre depositedl, Wîtil
defeudafts. s tliit-r banks, ta the crýedit o)f thre RýcOjver.
tiene(ral fCaada I>rovision is ma~de by the Audit Aeýt
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(B.i rfi.(I t eh. f , P ee 1i for I ht i.ut w, lit'i ~r- ta

of t -rit l Ill h r. ( v a 1- l a ilth r ei lu . t tii

p.ruacnt~ fora.taa lt,~ hipu r i aauut Ilia \Lt 1 n t fIll.t it

These~ ~~1 erdis 11ria 1 ya 1îru tIt arl i h îr u 1t

migrt. lot k lite fuat 11 1utr 1th 1ri a lt itau 1 t

el 1i utaan- Tuîu' i I l e ut 1i 1t ta i 1 aaa 1Ir
l, w. B t Ie , lite taee-Ittaat I j i)n 1l i -c ru l ft att l 1a..t

jjT a p I lM a lit it ro 14 Ii r.l i 1 1t atui katat a l t ' I)ta'part

l I 'lt f i NI 1 a t f luter-Il- uf rtilat ' îae tiat l itai ato ý- ar. Attnt
on ia ;I( 1ta ry l i l )(a t iut tti l1 111 iii i cli i a l i(eaa Ir1a

&m -ati ,1t. ta piaie tî lltt o -r(( li a i' ltueuîtr- I 'îat rai' at

c t , but- A y lit e l(' ll1] 1 lut r -tt p li t attf. eo a satslf .ý titl

Pl 1d 1 Pt eue aaoia Upot 1ý; i a 1 fttita't ut' l ilt. , [pe' laa
fari 1e t» tht %ultrhnri ana al dujil 1le at' ,ua la

f-1.îwn tmtt u allver I1n ri la t r ,-i -o 0 :ý' ina ) re l'tt Iltt
lie! Aaa1 o4 'ari e i rqL1 ati f111ýruil ifiarPl r>i1 ui l 1i l 1 î flt ic~

hî1w accouait to budi prearti m i. au lv Ila.ifat l Ill,-tu

011ne lèt-ihul Aaaahe lir-ila rt.% il . ai bat.

Auit i . p(l-i tîa on ruipi t 1 tl cia u~unn chuue liP
r#4 outilr eau q vrsa ( i' at1, Ni l ita'r-,t1:fY arar i .iair11 i ai 3 an
fitIhe ( l i1r1ait' erei l lieetInl, ný lliîa Il r ie ai k i * lite

Ikceivler-Gviivral's aea'ot.aîa4t.f)Iliifo

Oinf lnihaI' SJf'l tirl ptyI-' b a 11 r s Pr if1 -~ cote ial ua

Uic pescu autira aaiaa4 tit Ban ot' Mont rbrualt at
fue moaaeyaq a tg f c Jali a aed wlr ogle- ad lai' it ba tik,

Ntactcirei up threrÎs .mui of flcfradehqe a



TUR ONTARIO WEEJ<LY/ JUei'URTER.

Thei>r,<r pbrovidud fur. !hy the Auidit Agi hiais. Iow-
vranl impilortanti h 1rigpolk ic maini defcnc iladvaîîe

~ihirtncau uuunited tu iirst -f Ilis t tdfoer~
ou lth 1ecemer, 1>01 andthe atatonllt 14111 r 1Q2

I mr illable to ftid that tholre wasl nl9igene or ca1rel g,.
0,s o tie part ut mry or th, aju banrk olvaIs h

hand(1(ld thvF.e II1qes excep as g b the lque~wh Mar
tmewau al but ny i falsu- 'Igiatluro . The11 -r,

U11a1 uulpabe vareessne oni thi( parti ut the o111rs (fth
Baoi1k ut, Mont real wilo paksed thle particutlar 110qe no

undeiir collýiklritiOli . As to thie choque for
tho nlilgene f-q thor w oflee proohudes I(4unImnts fro
'vt t ilg ra iy I ub111u"nt de4alit utl thuir c-iistiIiiir Ii bar

wercÉ- 0 had d og r tu M art iiaau t o lith, ced
Martieau rgIrnply 'btriv e alîd hetoe is furguries,

wlaietg thscan b is baudIgs. At, the end ut caoch iolith th'.
batik senit b>thu deat(etadtaldsttnet hwn

ail Lbu dcos 111 1910 tu th1e credit of the o atau~ 4
cotlandalwitIldrawgalS by 1lieque's dinlg thei muu)lth.
lirtnat wsiintrusted wit b enaio ut ths t, .

mcat wthfla chqus rceiedduring. t1w mionth, and, ilpo()I
harepiort ut ifL; accuracy, v a ruceipt for sug-h hqualand an

rnnle% 1dgraaet utf the cor ons f the balance a is shw>
011 Ibe staîteanent wsgiven tg) the baink . .uc . r

1, apt.s ai aknwldgîe are produced for th(, M-houl
pe'rîud eeverg-d hIV the Martineau ugeis anid thle h1n
wiebvI they shewý% Meu in ach inistance, reached byv debiîing

11w forged choque, to the acatettl~<courùit....
The rdght oaf the C'ruwnv b>rov ili thils acgtion is tatcitu

inddboth bgy the deednsand tliirdpate-u>
jeet If> a que;stionl. as to the forml (If tRie rclief souglIg

-u eaallegeil omission or ngetby offleers utf thet goveru.
mtit caJ duities which thei ordinary custoiner owes to blis bank,

liam barred ci riglit. -
1Iiifld nothinig of negligen(c or carelessness on the part

rut the Crowu office(rs in thie circuinstances preceding tRie for..
trroswic ondueed fo thieir commission....

Buit, were the present plaintif! other thanii is 'Majesty,
I shoaald not, il, resp)ect of thie il forged chequles as te whj<jh
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I Jiae Ifoundl il cru iýa ;I îo I. va1ut ol propv r 0,1l.'u;11 1

of th. Ir oill, 'I w , Ii 1,u 1 U i 1 1 i.1 tir e iîî.îL ra:î i iec 1 î

unavII ng w1 k th Ba 1ik of 1Moîîîri It' foiir 1 lit 1r Ilfejc f , i 'ý
flueof the Uiý d Posi« huvlo uhetk 1 î !1hia,~ uk

o r, î f th111 I l uty i 11as înru, 11- t f ail I 1.j~ou 1 to 1'trî~ n'aî
uoniable ilgceili supervmi1>1ng th'rnuto i eek Iln

ctur. le Batikd 1(tlr i. uorgt f 1 . j. l),u;I ' unpilint'r 1
ha n t ee ît lig t ('11il th l t't tao f o 1 1  u l ~ f il1

jhc ig it js lai that tie w aî ca 111t le in aý il. rI»
tit nI, bjevau»et it s duposîtfor fi 1;p'oyvs a dîîdIfonest t. Ierk for i-.

pi »[ othanI11 it Nould w-l liatîI l1r 1a nhi iportanit \Iork
Fmevn Iint ru»te(i to hone lnd: Criltn v. Climc l lotio 1.
Blaili, 174'1 N. Y . 2119, 230 But:ý ,, ]1[( 'lecI Th Chttrton Cs

T i il Ie»ý, , l 1ilauay 1. 11 ; P aget1 onlýI Baki Ig, p.13
Th employer1 1» held r 4'>ponil 1ýe iii 1 the latt ,Ir >a! Itrohab

dîsehf11a rge, and l ih hi» ) npo 11 liS(-t1 r %%as 'il nîft to peirn i
vcausf-ei to be ief -r 4 ri ii. m lit'i'a. t l ýie - e a gr i~ on , tn
of 0 eeImzql'f i t1ie 11ly ot i th 4 to oecr' npo

But thoughi t Ie re laion of eu'.toI Ir an lîak' ri i'og-
naze 1 a» ta o! m 1 1andant ai ,1 ;1 tandilory, (Sol ofiel v.1(

1 or de sb o ro ighi, [ 18,9)( ;1 A . C . 514, 537ý I, 51 -548S, 5 (0), 1 lo
En11glishî 1 I authIoritY ,i et abli1,Sh» 1l' any ctrý a obliga1 tri on
t]hie palir t o! th ,1 iýe kr's vcuistomIe 11r io ix amiiiiin i» tïspa suo
11)d14 éA, the cre 1» s iiofdetmi : Eg 1li s aut11or11y . for te pr oito
t1hat the cuasttomier in regard In i» >; sho ndîuhr
o1ves0 te bis lbani in dity wýhich hep ftnust dilseha:rgei ;1t tilt. tîî

o!e beînig bounid, if hle omrit» it, by thle deiti fn [Iiesf4 oiîtairicdt
in the paaaa-book-, as byv a seItt'Ped aceoun)"It. -o' Chattt1 r-to il
London and Coutntie»; Baxîk, referred tof a t 1egt 1 iiiui Sr

Joh Paget> wok on1i1 Bak ing fi . 1 20 et1
(Beferenice ti, the Vagliano C ause, '23 Q. B. D. 243,1 [1891]

A. C.171
N o vi d en ce ! theu cil fom i or ou irse, olf dlena1i ng bet wei 'n

f.unker and (,ustýoimner %vas offered at thie trial of tlisatin
Counisel desît wvith thle flttr ot asdpedngtpo vit

ncbut as a querstion purely' of law-algl iniference froiri
tir incident o! the relation o! bianker and cusitoiiner,. .

1'eeec fo Commercial Bank of Seotland v. Rhînd,
3 Muaeq. ILTf. Ti .13,1
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lII Ile. Aimwrti i II tv (IIt whilith' 11f xiiat iog
e~th Ietiur il 1-1arv air 111 ai 1(M knol zgv it -

puli-to, lu hir of al] that 1u'l an exi tion il fully an
hum'ly 11 id oid l se o n 1i ei ,nl~ iaie iii hi

th iý )mIller1, awar 1%i11.f vogeie- n abgt OfIuî
tat )ne )ain 1vg to ki b , Ilas w(e n l luie l h a LVe

adcse NIe rgru (ekeuzie , \. IIlrtÀii -inn go. , t
App.'~.82Ili), anld glvev. Wrsi Au.ta IonMr1g:%g.

ilnd Comy 'rporation, jf;9 A. . 3,2 0, eev
alýIllIo it lab e 014 k Iliik i- Ireted ;1t u Iý ole aneaeh o

plivd cou rut bt ratheri as an etpl.nitigt1w balik
teý r5 iý, in 1 Ili, formelir 1-Iass of vaes tho iope u-Ig 1 oÏ f t il,

Setleqd111c avo 1111nt oovgween itsi1lf andi its eustýIoînr. aid III the
'IIItter t ho vurt'i « yflivil to tile cudý1oIilvr fil 1 ht foigt'ries Il Id
III lie- rIl 1lio-d or ildiq'ted, \lithl li î[ roof 1 ilat u\ un thel mueo t
promîpt ani 'oilnpli-44. isha b,, 1111 eust>oilnr of t lie (dutitý

lnise poen Ilin w IIouid ha\e ('uahhilo t1il' baik o ecv
0t' bille or ]IIIy part of tht II, ong,ý so1 1tain ti li I t 1 1' forger.

Tl'he argumentils for thoo imlpositli ulpon tllt' ensIýtontr Ilf
the t ) duly 1 whi&h dfendanîLiS eOIt11nd4 114, tlIlntI ill rt-eard

Io th' siimu arlege- auid tOu. Amelrillia-~ if b)indq-
ing s auhortie~ woid h coclusve ii fvou o Hi hak.

Thi. 1-:110i-1 authorities do, nlot appeat-r alt il so stronlgiy loi
eupport defndant li lieon.

I lfèec to 1>gIt on. Banikling, 1). 120; Ilid on Ralik-
illo, Ille 200, 1203.1

l1 it Ifposilig of the presulnt a(1tion on thlisqetin
shouI1(j ld Illte, othier baill, haveil to) eonsider al inaýIttr Illirt
lirgedf by counse'l for plainitiff. Mthough1 theeideet u
this; point i not whlolly 1aifeoy thinki Illnay fairly
ho( ilbferred thint theBan of Mon1)1treail haid, frontl nîonith tn

mointh, in tiroir owui hiands the ineans of dv'otectingdice.
lincies bèetw their aceounts inti thieýz o! th' earin

causý4'f e.%h theso.( forgeries. . . . If isz difficuit te o ut
for t ht f-i ilurre of ca ref tl bank offilers to) not ice thait ee
o! tht' monthly ri-e)ibrseîniýttceq from January, v , 1
lie FebIruaIry, 903 was d1rawn for a smlailer siumi than th

iillhiksam statenu'nls shewed lu e) ( ilu.. .
is ii mredifliuit to [11delrstand howie, ur1lillg thlispria

If tht'bok of the Otaabranehi of th(o Baik o!Motrs
wer )ilaneil1ed4, the1, se -dIceani' remainet disoet

ri iievrd ih an ive stligaion,. whîc w lïoulId lin
dutd,'have uneathet 'lforiesý,- ad noV rempîîyI
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But roîî anohurpoin of iewtiire reiu il îî ý or Iln
bnursing chqr ae dre.ai iexiulotît rî n

11p!on i îlt f litii 11n l eiiais 1)fîdîn
k li.W the wrrr itl( i \g i iti i iiîii l il i t ii r l e Ill fofýlc
tbeo Audit Art. Tir iniu>t b,,lrîîd1la p, oprîîrl '

Mî~ ~litiaIeatn't rt of> ; reî jjj-omî, nlî>ai
condcte th huIIîrcýs rorîîîrteîli 1'it i p.'ilh la~,o

0iat legisiatilon. Tî k Ivii iît plroý i'iîn îirr 111,1o fo
th.. issil, of thr 1 r g-1 rili î l r- t wi barilk for ai, aner
u! dir i rt 11s to, ci erj 1,- ý i iei td i r-; 111i a d
înuthf ori ed. '1 Thi s i thr îî ti,î Jlf l l 111g tue i aeou

li fle id. batIk ai li 1 Gu mý 1irznen pro-oribed Il- ir(
-ta( ute. I! sanirf[,>ls il) litIllrr. T', 1 raîîIli iîr p li t i
banik tie Ili, deýpartînent of i h, i iîlit- li v ja- l' Io~~ 'iI xvi
tb14o )N paid1ý-l - (houes Iliîo î ronri ut -1. 1iaî r )11 Iloi alil cý
ncw1hod (if irlicrk iilîgý or. sri ing tu. Il-e ; rp rtîiîrntaî 'l 11 ;1 îll
c4 lxnllplatl d 1 U 1 I Auid it Artl. lViîai r r aulîorit lI gorî-
muient ofernav hlavu toi Iind Uli] ('ruwa i a rfidartý illinti
nîuist , in i wo f cîrs exr(ss -latuo ri iiooîis, we r-
strr, l ï Il) Ii tliy aut Ilorizo and irrrtci. 1f l u, tiîe !w

mwouiid sorîtl inot tl lo bailîa Ili, rigî to) rrt t1Il, retlîtion
-,l tlvjîs>okMe anId î~uhswitli'Ill oîjeot ion al a) ;
Flttlni'nt of a1rrountis. TJIu rxrJ, rv-.on ' ta1. t
nr.der whîrhî I t1it' deîtiîn1gi Inuton -rruihttd eNeilîde
Illil în1piraIoi ilsh îu iîlta I le i lhe tî' eu n ri
airy utonr Tî pruîiiou duifer t Ii-eajsiin of UIl
iiiterim adlaucs mîidu hy_ tlii- baîîkI underu tht'ý tit istiued
14 it unltil the 1cci'r-ler! at thi, ifistailet of' tii Audi-

tor-Gvkiiral, isusbsr'iiîreptcheque. T1w i'1nldig
,ilt fluarîrbuirîrn ie aîîd its acetneby tlîr iaîîk
wîîjholt plrof&ti uuîîs, heefre be rcaddas 14(t til-g th('

attkmnIt of the, a( (ount litw the 1banik ant'i Uic Crownl, if
bliee mver une ciudi a set! linenit. No Leniu11ren cl .cqIu
(overedi theo Mart i neai forie. 1t nuayv %vul11 , 1i iiaf. tu1e
baniik. by thEiir arre 1ptanci, ad ri ltnt lin ut rho reililîhlrse.-
ment cheques me hout proes, bond t heunm lia - hy iWtte-

men te of acicounit wirhi -mlIi , exc 1d th iteiîs iîat theyI 1 l now 1(\
(-!Ii Ili P)chalrge aga 1insýt la int1if. I f tho %view1 I wih t haî'o

(pr if olire efor f sec. 301 of tire Auldit Act lh coirrect,
ft îlosthat UIl baîik cnnt onl ans' pla oif :etl c-
courrt, jiustify thvir rt4ention f Ili, Maijrsts injonr[ys
cirver these forgelrie.

Ahogiin C rit11en v, ( 'Il tni irai N ational 1Bank. the
Court delnsto treat Ilhe liability of tho depolsitir as mest-

ing upion e'ithcer an illipied adoption o!f thef fogdichoques
aî~ enuneor a ratification o! their pam ,or- anr esto)ppel
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f ren asertmg that, thyae lgrus(.28)vie
Dvansv. Nolbk(, i Mer'ivale ý3O, 13(,wh-r Court';an

1d the ( 1 positor, "()r wýant of exaînliflil )l (C. i a pan'-
bok1S and vochrs eargeable with orere doebited te) lits

auenit hras ahucast inIariýably beenl upon the grouind that

"bis ieneis regarded as an admiission that the clitrie art,

U'. S. 91,th 8.rm Court of the Unitud 8ýtr1ts treêt

SMI1h a case asý. a seltt1ImentL of acont y coilduet working

ait etoppvl. 111 Wackburu1 Building %eiey . Cuniliff,.
Broke &Co,, 22 Chi. 1). 61, at pip. 71-2, Lord ChanicelIr

Sebone odlverîing tire judgnit of thec Court ot Appai

speaik ot " the doctrine that a pass-boek psilgt and fi
i- cyidoflwet af Iltaied anld sctled acon"This I take,

toe .tire trle3 grounld vpnwhiolh the ordilar 'Y cuistonier.
wVho lias hadl oppor)Itunlity to examine lits pass-b0ok zul

voucher., and Ira, failedl withi reasonlable promiptiiiess te 304

thev bank or suchi tergeries as by a prioper examinatien lio
1u111%ae dicvee, ispflddtrom ebjeuting te the>o

delbit iteils in biis accunt ITat grolind, for raos bi

statud, is nit, 1 incline to think, aýailable to thepeet
illfendalintg.

11ut upn nohe geud t very different chiaracter
thefir df nce mut tail, To whiateer dlisabflities, the vir-
cunis1talicq, ablove ad1v4rticd tenîih su1ject plaintiffi in this

ag tio'ncr lie ant ordlinary custoiner of dletendant Ilank,
they, do ilet, In mly oni]on, in anyv wise emnbarrass thie piosi-
tifio e! lu Majosty as' a su1itor. Wh1ether flhe dletence whielb

cuelurge is available to a hank ragainst thieir customer,
whio negkcrts tfic dt t ofndin Iis pass-boek amil

voncheiirs wîthi ordinary dilligence(, should lie regardied as atria,-
ing frnin breiuh 1bv the cuistomer ot an imiplied contract
or uindertaking on Iris part te perform thi3 diity, or a8 an
estoppel resulting fron conduet by negligence( or xiso
irduing a resonablle belief, and therefere tanuunt to il
represenitatien, that the, statenients as rendered 1 vy tlic bank
were correct, uplon widi the bank have acted or abstainedj
from. action te their prejudice in either aspeet, if effectuai
ini this actien, suceli defence would involve imposing upen tht,
Crown responsibility for the fraud, thre negligence,ort,
omission o! its servants. In the ene case the Crown woilld
b.r dcexned by implication tei 'have guarantced the honesty,
thep fldeflity, and ther diligence of its enxployees; ini the other,
it -oldr il(e preclndedP( frein shewing the truth by reason of

flii. bra i of dulty et its servanlts.
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TEvi ivunnî r "p rd ot o îîdrîk to mat IrraîîIvlt t
i[ai periu> t I hu ý tilt , of an cfit l îvro gn h
i.o r - kii :mjhI: for~ ill L44 îu Ilit : 9 No îa

g-oveum, uîdv .ut Viut( attis braho a lpod ota

be n 1-a o re ton ihe orlhv f k for lii

o l t et rm h o n ç llihble a for blvtrtsu oý i, oriusi

Vnite S is v. Kirkpatri>, 9 l W exat. . 7 0 , cri>tlI iour

"Eve liirin rear toý s nater ooretc ihth a

o!atin rle Stonl' J.. 11w 7 S.tt~,hegvrnnt
ne at e. 2ld for Ili fli adîu ,4hwv of o~ oe rt IoIlivu

#NwhotrlIas Unid SUild. 7 Wolallace li]2f2ll
for iai, Htn i ai o ! irntgl i ,rIîv nbuligii c i

8S. fme r-so ng Ifc lier notli im u l ' o hi i

in tort Crw rm laiivfor thee otf ils ae t1wui

glions,ý wi h in the case of prliltIe peiot i- oild efata
Fioi teirits w4henif sncb no-eromac o ligenceý

Ionsist in brec ofîîasionsit pubaislier toutjer % perOllrmt; lieir
d-I-;"pe Str.gC., lu1) SleQenvcrle, 7oI:k .Ti Slfti.

C ook v.a . . "oli 9he V.s cfcntat, hy a e sh

Instue Ega idu tlie CrOntalinedii an e pin of th rw
ufdr Ianilit iitimfre t is(f i, jy wrungfu or) nl ig t hcc

ithur the suppltofit cf1ur o Miîic h otin, ofi l I~ Ilp

GWyet on , Ext k'.ý ptp. G, Se2 oo Bllsk. lite Q290.
2, n. C% R. 69, 5-12

REX i le, L\ A f ý 1 Il ().\ 1 Il' L I, J',
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ilIt nay b ntudd ii nti lateit.v 1 hl-ding Ihý

îîîîurV. ut. tiitV nu( usioi l ý it op.u1 t- it li î e t r
Suî tf i uuren auout îîesar fo1- r tu 11tînvunjun( it , k l

g, > tiiv l t il c r 'il iwl, a N o 1 o uug t . il uu

ul itri, a i tl If of th -,ulii' ato e I y av
i -Itut1 ji -1)(% ou iti 1t > 1 tuneu l f 1 -a i pa l i arv II uhartu.

lV a 1 o or Illay bu- 1 th ua'u. Il ie it, d l i S Mlý, w bur u lt

11lw g t lr 1 nll t l r 11 r i for. lie

id îîil pril iIl u i~ part f t iil a if-lit prrgail t rih
it ti' 'nn inliua ioîîi of wi \ ,r by e"nduut ý, nu eou

îet milru or i flie gi iiln b t mn olce-r 1 tg in v

Man It f N a e t Il -il . '. i Il. ( , Il, nu ifru u ('

mson iq i l yr of Mui ) ni ie tik1 io. i o [ li e b\ q17

t répuliîî than1 Io (luar lei iii nat ietlepr

tr 1 i, t [I taki1 il Illiy unî t bu 1 1101it'd tu d uv It i 'il rt
f r n o! 1e Ialrot N 1 t ion afel b11 tit)lýi porf1,t io ol i rioy a ( l tý
ar wrIlatîîv, if (. bu be ninded il elaink,. i il ('ditt l onl t 1 1oro-

lou tii opinion, tierefe pliti is Vittt r ouoyer1

fioi Donint olkcraimonnt. vlaiud $7ionY îith inairest,

atgie ils - ioporet p i'art worei uhrd aga Iinst frmihe
aeon fi il poeeilr- oIl us1 t anadafimi ant waof t

uuvete io th UO o!dfna. rî this howtiltw 1 1

Thé Ilauî pesn whe i a f rretod, h ilI was tae possess1( iot

k1owl dIle l b ad portionv of la it uil od by kt f rom hi

'oig - ufr lie Baniik of Mot ia rgtîeil thait t ie thlird party
bak re iaie II asý inId é urer ,1,or1 upon warranlt y o r ropresu
talion t liithu eh1e wevro gon in le. il vedl in o r
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îiaeal itrugl lit a drng uaa~e. >~ tiilit. li ilaina
rewlr frnîieau u tf tîe îhvv taiu~ Ii ithathd ji~l p

fil -11 tflit fug re , lo l vxriiýl aîioait laino. lutt

than lu idvia i 1 fî i lm,' ta i l irt i rîx t ý h tle1 a (u I ifI.î
roTg# bji~ ill -Il 1 It1.1 îlv iI tluaig l it-II ;ilîî ti~guif t i

ri i e k 1. ] i -ii ýi dî1i a uh , pt( Ii It li fatr 1 1 iîaî i t Iýî f reil

dîi tî 1 Air 1a~t IlîaiI tht 11 1tawa tatai-at

t e rdr det il ile ut i e uui ' mtie i ffl laîî. tiji mt tu

iii asilv pstio (if liaire t Ili rtîl IIriga i nc- to tue lut a
delnde a a'va o ître il iritl;iblvilimn t iiir lit . rrlaIldnty i

off5icer iil r wtiiig thmýl aiîvteý p-igoit Itij li, lilelil vnilue hvqîe~li n ltI he ofIl le Ilitîk of Mol tail.
Ther I îite fourtv reÀiu% tlt lttttftfuIuî pî

n h A ofar uw t!?ptal tAni ak iîag cilt wa~ gTuitîa 1, b
predud4ii. euxr w1wldat î Ito îtîîî j îîîeiaî.falr
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of thtu series were formnally placcd to Martinevau's, credit in
his accouint, thje ledger-keeper wvas ini tact in.structed 11it t.u
permit imii to draw against that accout Ii rezspoect of tl1e
,1111S repr.entod by teeclieques unltil thtey hald heuen
actually paid by thev Bank of Montrual. It is flot pretonded
thalt Martineaul wa; iniformedq of theSe special instructions,
or of anything wihwould retitlilS right te tre-at these
duposits als actujal retswhich hewa imine11111diatclyenteI
to lise. Ili Capital 4a1nd Counities Baniik v, G4ordon, [19031"
A C. ait. p. 215, Lord MangtnSays: " It is wel tle
thiat if e, banker before collection crudi(s thi, customner with
thIe fa1ce vatlue o ar IhL u pa'id inte hlis iacceunllt 01e 11anke'r
becomesi holder for valute ot the chqe"And Lord Lilid-
1lcy, ilt p. 2,19: '<It xnust neyer be forgotten that, the moment
aL hank places ntoney to its custorner'e credit, the, cuistoine.r
is ent-itlted to draw taponi it ulnlesa someuthing occursz te do1prive
him of that righit. Nothing oeeurrcd il) tfiis, case te the
kn10oîdgv ut the batiik which had anyi such e-ffeet.- 1 eu-
inot regard thie Royal Bank ais a mevre agenit o! atfa for
tlin collection of the cheques deposited wvithi it. Like (lie two
other third party banks, on whOse hehaif no sucli evideno
wais offered, 1 mnust t.reat the Royal Bank al. hioldlers iii due,
course Of the two 1118t chiques et the series, so far as thiero
eau be loua fide holders lu due course ot forgedl paper:.
Bis of Exclhange Act, sec. 29.

On 1ehaif of the Quebec Bank it was provedý( that its ruleS
re1qiriing certain notices of withidrawal te- be giveni are noti.
ficd to deposltors by being printed inside their pass-bo)ka,.
Theý manager, on exainination in chief, stated that these rulee
m-ere insisted on ; but on cress-exaini nation he cencedled thbat
thie ride requjig 15 days' 'notice of withdrawala il3 not
iilways observed. Iu the cage of the Royal Bank the pas_
boook centains a notice thait the bank reserves the right t,,
require 15 days' notice whien ail or any portion of a deposit
itq withdrawn. There i5 no evidence of any simnilar provisiÀon
affecting the Sovereigu Banik accouait.

Au exaxinration of the Coté accouait with the Quebse
Biank, shews that notice of the forgeries U) the bank wouki
have enabled the biank to proteet thexuselveis,, in the case Of
ilhe llrst torged che(iiie, if given on or bef ore the 5thi da.) aftr
it wss depposîted; of the second cheque, if given on Or b)efore,

Il(, G9!th day; of the thirdï, on or hefore the 39th day ; of th(
f'ou rth, ouI or before the 34th day; of the MI, on or beforeý

ilïNw Rith da;ofdu the Sixth, on, or heforo thle 3rd day. lu
he (Jeu the Sovereigni Bankntc wudhv hada

.mntýjjar effect if given a, te the sevent an 1ihhceu
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cmLa td inee i nt ritu llIIj n I e ie il ue uoya

case of Ilhe e'1ýieienth e-hiNj, onl or efr tIhe fitll d[;11
lowýilig il, deposmit , am11i !, tu i cfli -il 0heue onl ihefor-o

014. 8111 day after it1wh~ulucdies a Ii bit d)r noi
Mould hlave teale tlw baklieute hnelc st
purt utf tlîo ;iimunts ut tît ilhqueýs 1îici ' rccp te.

ree Aib defndnt on tiay aifte tei epsî w

lm-ing ih sieco(nd jiiriical dla3 alfter itIdpsi n tclý

p'Mitioln uft the recýiint lîa ilk w;ls l tecd- t o t!iteIr prý jud1 1ic
aller ti 1d ay olN% whwh p>ayînenult was 1- 1ad 1, il1 enalIts
'luis clearly dîtnusstic rsntvs freil Inîpt rîal

I;alk of C laada v. Bak of 1 laililton), ll>3JA, C . 4ý, i
el Icl tic fie o lule- uf lt- koge lltîc q Ilad lenl (0htaliled
! ý til depo)ýS itoer f r(11n t 11 fo ýrmile ,r b11; b1l efi ,r( its prýie, tenitaùen ,,

monIt o ice of 111ic forgery lo tie Imlpvrial Baiik oin ti,
dlay of payîncntl to beI aaiwga a deinl lay, istlinc
stresýs uIpou tlic faut that' "nu loss lias ee oiccasioned 1h, flic.

dea3in gmiiig it;' p. , Fiho quesnti prIcS(ented for Iliny
detrinnatontierefore, i, not Il.\de hy tat deiinILhaveflot orokdIcI lanlglagO e lil fun aIlp. o f IliV

re-port, hreLord inde spaîn or ticý Siuard , ... Ipuite. apart fr'lion Ihle, tact t ii 1I ti api-llnt were ,,t
pruic bl4f( y walit of not ice( on 1 l i da or paymlcnt1l .,
appetra Iu tAir Modsils tbat Ce stiet v" ie enrd t,

doe notli' realliy aIply Io t111 ase: li1> Led Iiija
Flcuîîg ot tM wetl1 known ride in regardJ tb genneiil ds
,wi ntes laid down in ('ock v. Mastermian, 9 B. & Q

reia>serIt-d iii ,%n idIý r languiage b, ,atiw J.. i
bondn ad Iiver Plate, Batik v. Balik of ivro,"f186

iQ.B.7 That rule inue wise, dppendaý uponnglgce
and nvuve a con1c1lsi v presuxuIPtion l'f pjdiefor want
~,J nie on the day cfdpresenttion for) pavmentql. Ticu Judi-

,.l Conmtitee hld( it inapp)llicabile teý -"a simple forigery,»'
whether or nul actual pedieresu1ted frein noice u

beîng prolyJ given. BtIundurstand liaI thlis jiudg wrnt
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IaIIlnîr Il o rg e - u ' Il Ili ru l r to tlt'liîîg Ili- -t

tiolis olt tI ,111- foi. the thlird parties,. Ilt d'w fnot affe(ct the'
que'itil'il rai 1' vy thihai contenltion asabi Iatd A>
Illu heI-I thr run1~w Klaok of Muntrelil Iît'î'r lie-a

cup4o of h. \amianBIkutExhag At (t e1.1. u

Iel ). 1 th 'fr' povi. , I deal with iel quson lie-
twe lt'J al ant th tird-g parties aî>art frorn il tcoul-

u- I 4.tuns ilis u nuît peni l aIli aill to ls at

W~~~ Iîr. Iu Il Iurt It mi îo -, tu r uit u i.itak
4t fa 11t ti. luwru t i, 1 Iii.g" iîa it'a Il u( r 1. t i ut all

Ilaînuu11 anti li 1 i ess 11 r ti s Il ti l t i l o a o rs
wu nd ttv t1t s I uss uuuit 'Il'ii wl lir Ilbnt

c h ot ý uti u Iwss il s lit, v i 1 ilucetrr] tg)î Iei.l salei.
ïl :as 33.1 Thug Ibi -doctrllInef reecie11 toiî 1 : unten- '

mn ~ fr u t tian)J eid tho . wj-ro hotk iI, iOO 01 r Ie r 11.- eal, :1r
1 t rr. wi r' g If there .wlia>au aricet lui the , i 1 tit!se 11 i

ti1 r is nu rqsu lu hr uit the tuasl I fri une uve
11ia tpo iutw r i uie i Ilîai, 1 t il 11Vj l i estah-

f 1ir si En i iuî a on ry i p ait i 1f(-l1 ani nej 11l i under
it iitl>ntaak ut far ua1v ay 1w rou err buIklies, i

ai ~ ~ i Is tlî q.a , IIInsanr, il wl tnt liv 1nq l lupem t sncb
retvîuie i ry Io nîe i l 11][,r k . i u Il îil un s 1i3 .

l2 i tt. ho 4 . ý ?, il A. 1 1 533. Il o wr (rjJI lilI

utir[\ l'Al l.aer llhoe sligntuelias bren forgeti lutM1ase

bunker> ut aIl riî torlief;l(,( and tlhal't Ms Orfuica ateor-
at t his oitrýion Ily thie payce1 a0e paîînM. r ir
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ilî -1 -1 >ld tha -h 1h i i i la'' n it i it l ;il 'a Il '. ; lra l :'' i , 1

e fr M ~ p il . i 4 ,b n Stiii ' on mImrur m. Ta u o. ai p

fort-, '' i îtît.p \i't' litt'1 l le'.-. m a iil i tît i.e . t l,ikuri oUt k itt'
part' th,d Jin -~ '1114. l.utîu? î l atr
forlit' . il -rhtli ,t't iiat oi' t'r tiî'r
prti. 0ftu~jltnti If'." len ,.. u ~ Lt ' id î lii t.

bmn1cer1-11 u'ii'. i ilar t. v r 0:'.nt ! i.i kntt1't l\t hautýl

bankar froni th'hi- le ftîr 1wtti' w îtî it' it pui tl, m:)

that by' -r1tî1d 1atl' og'x tti l .te ~ u ttt

<1rj tii f, 'lt' l f a 'ra - la 1- L trg

iig : - 4 A. agII S Ex. tîtI; piI.11,i trtted hi tt
payýIng al forgud 1it'tjîîe i'no aftlw rd.i i.ov' iatk L

1îoî'.' l Si it \ . A iigli kA ilteritani Tl'etgritpli o.5 ~
il. P.uit p 196, Lilidh', .1 .. say - A hntrpyu~.
fored hueete a iIinot''îît1 hioder for l'tau ano ieo'

haek its auttoirit. 1 l Silieid !11 ( l 1('opoat lin 't ar i
(9 3J2 . .50 tgan Wi lhia ilis, 1-1., vre - -r l i epuo

înglyto tl dî'ani o m 8rînei i lnl" ' .1

lu4qi U in t an li t l o r lI 'atah jt < nîro llîk

of a 1>11 pays ih. tuasI7 reelogni7ilg th1' "igllittllunt' 0wh iiîakr~
11,iI xnut bear the mhss if il turu-ls outl titat flic tîtakoers signIa
ture. is Iorged. Nunru ieleneatîlt't h' ounld t1,
thesneeftt ueL'i'.Iw ttfIl Iu11,1î statt, 'N DaUJi
2341; Biatik oft iteltts'.'n f ioga 0Wet
1313 In Mlu t'ae hast- git4id Stort' J., saîs: 'At' ,rer'
4eare, w, haiit- not bieeni able, to fillea ingeuue i h
the gvenrl doctrine fliuz asserted huaS been chaken or c't'c

doubed, seld oNtoa Baink of Comrev. N ational
Meehni&Banking A.7ciai.n-1 N. Y-. 21)1, 2)13. 24

lhs ae would affod ani authmOri to supota td
mentagaist ho lf'dns



TRE ONTARIO WNEEKLY RIEPORTe~R.

It w'ill be notioed, hocethiat ieitiier Linclley, J.. nor
Brxw4,B_, spioeks of 1hw b)allktr as bouind Vo third

parties to know his utourssignaiture. While dnig
flic rpoionbroadlY that bis itkepreclius recovery,
theso Judiges( abIstaini fronli stating for' mlhat ea it is, or
-houild bo "o. CrsJ., al11lus to theo banketr>'S rucogirntion
llf the, for-ged sIintue.

There i. no relation btenthe bake nd thr paiyee
whliCh ('au1 eýxtend1 to Ie Ilattr-a' stagreobligaltion

whIich thu banikeri is unlder Wo bis custoiner, tie reat founda-
tion of %wlîichI inust be thlat, ini the absence of a geuline Signa-
ture, the banker ha. no ixiandate or authiorityv f rom VIe cils.
tomler to pay. Notwvithistaing thle profound rspec which
1 extertnin for sutch viinent jurista s Lord Malivld, Sýir A.
A. l>)orion, anid Mr. Justie 8storyv, rn bound 1111( o expres xnY
opinion that tIc le ce riglit of tlle sSrig l Vo st a dulty
te hilrnself1 of thism kinid, ape rs t rt upon ino >solid oid

tion, and is icpbeof logical proof; and. in theg liglit
thrown ulpon thie realt p)ositionj o! simjpleý forgleries Iby th,
lPrivyv Counelil jugwtin IpealBalk v. Biank of hli-
ilton, V1w proPositions staedbyai the distifnguishied Jlliige,
,wholli I have quo14tied, xnut, I ve turo t1link, be deernced too,
Ilioad. Ili the xuhcnasdcase oif Bondoni and River
P'ltei Banlk v. Ban]k of Liverpool, [1891 Q. BK Pp. 10,
11, Matthiew, J., dicsigsoirne of the judgznents front

h~ fIhave taken excerptq, aind realizing the dlitliculty
wh1 find,. wouldl support themn byv suggesting as thle realI

groundj for these, d(ecislis I ie, laid down in ocsV,
Masttrmnan But Mtthlew, J., Spoke before if was decYidjed

thant the( boider of a simple forgery bas not Ie saine rightu
Ws to notice whieh b(eiong to the lidetIf o! f un neoihl

F'inding mnyseif unable Vo agree with the ppoiinthat
thle banker eies te the hlolder of a chequtheil( dluty o! knowin1g
h)s i.estomrers signature, 1I prfer not Wo reat rnY dcs
impoli it.

lJponi a distinctly different grouxid the bankpr mnay be pre-
vluded froni recovery. The finding that there was noe negli-

gneon the part of the Bank of Montreal officiais(xet
as to the fourth cheque) hecause the forgeries were se; ex(eu-
ted that no reasoniel( care in examination. would hiave de-~
teeted them., involves a findinig that the baak had not Ilneails
of knwledge. It ils not, therefore, drivenl ta rely upioni the,
principle 4catablished by Kellyv v. Solari, 9 M. & W. 54. (Se
Jacobs v. Morris, 1190121 1 Ch. at p. 833). But, thoughli e
hiac nithefi(r kolgenor the ineans ol knowledge of thle
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forgery, if a baiiker byý Iii:nac rvpre-ýuIt s 1 l ; pli Ilr~ Ili
the~ position or ail * of1 t1le îlîîd parItyý bnks thalt hoi. 1-rel'O
pazr1ed to treat a dirawer'.s forgud signatuiro as geuiniie, aind

Sli 1mersoI, iii uoiisequence of such ruproentation, aicts, Ur
refrains- froîîî acting, fi hIs prejuldicu, I., tIeI 1ako'x aoquoi
et bonio enittlud to ask tuie Courts ti, slî ils loss to tue(
ininocent p-rsoil mwhoni lie 11as nisled, Ioîr lneesy
Did deedat o rupresent ?

MateJ., fl"ut tlitis sitilati in) London Ind1<r
Plate BJank %. Banik o! ivepo 18I i,ý; 1. .b. îlî-~

whe, peain o!Prcev. Nial, liv say: - senIs1 Wo Im tho
prinicipie unelin)g Uic dt isi1Iî i, tis t 1ti h' lîtl
lit that catie so conIdu&rtd hllisolf as to luild Ili- lIobIde o!
the bill to believo thlat ho eonsýidoercd thu Signiature golnuinei,
ho cou'd flot ferad withidraw f'roin that posýitionI." ButI
tlit 1baxîker did mi 'aut, considor the iu Iîtr uuw anid,
uI1[qýS 11iS condu t l ho tilken a caclto convey- 11ore
thanl this bel!to tlle hldelttr wiloiln ho pa ys. ther i n

miseprscxtatonto foundi( an estoppl, 11i., thi-reforu.nei
net s~ ewithdraw froîni that poiio.1os hoIto lîow-
everi. go furthier, aniînlidl aN. r thalt, 0i aeepts and

assumes r ssililty for. the eliqut astIl giln? ub
.eeina) to Ille, i, h osrcinMhd esnbeia
znight bei expeetfed to p'lt oil a banikur's îaueto Is eu>
torner's ceudrawn uponi 11111 alid if l: froml tbis positioni
that.h ulil anot, if usiý ('tpio o! 111 bahe4en 1ilecau o!

appeeibkdetriniet t, a persn Mo nîîgbt be expe, ted lo rel.y
upn iL as ga1inSt suel 1) soi be pý4rIIitt"d t0 recde ld

(Ilfe - dailts m al -4- %p e ý ex> 1-q reret - Itii on t Sbatf (hs <hoques
wvere- genuline, tiîey wouéld beoddoubt be, bound thevreby:

IIetsh an .BerIro, 1 Conli. ('as>. 21-1.. Tliiy iiuust be a>-
snmeiid to have kýiiomn tiat pay*nîeniitiof Itese c us would hep
like(Iy to induice ili thle holdlers, a belle!, uiponi\ Ihiulh thy1î
set, or refrain from act ioii, thlat the Baiik o!' Monitr-eal eî1
tlio foirged( signatures oif lihu departmnta office(s gnultine( anil
hadv accepted and assumelid repniiîyfor. the, chieqjugs 1

whlichted ee pedd The filet that tlle banklerlhas spi'ctaL
facilities for reeognrizing,, forgeries; of hl, cut rsi sina-
tuirc, and may* be expected, for hiis ownprt4tii to takeý
every prV(111ution te deitteet suehi forgeries, foster:s tiisbeif
aLnd'ls ealclalted to hege_ývt in tble holder absolute confidince
il, his suecurity, 80 11nuch so as to give to thiis representaion0I
b)y conduet ai*l thie force of an express representationi of faet-

lI'pon the a:3Fumipt.ion that the, holdier of a forgery h:tgi thev
lamp, rights as to notice as the holder of a genulineI4 bill,
no iniquiryv as te, resulting prejudice to hlmii wold( lie requiiisite,
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tf 1 otie li col lu el r~ ie >ahe 1 v 1 1 11
18 C. B, l"(11 Bu, -111u the (, lÇ04011i [ i npra ai v,
Kilik of I i i lon, 1t h loldcr.i of, aL ý1îiiîle frgr minnt

, lal1in ii Il 1 rigIIt. 'lh reoc lt inquirx' ,~ tL oý or 1 rc.

21 7, al- pe corett, - i Inn ( ith . ('i k, te]1l> 1p.(a,

fer tilnt- t factio tof pr u ilial aforaftio1n lu p iiun a

t i i lit- a v nîe on terw t of de fetuil Iiik claa il ts' Ilnd Ou

o!the o rgedo alij u oi trit h d een plac d t he e i of t t 'depoito befrefli batik ý[-ii.iii fatrttxc l 1rol - Y
oi Uo Pl i a s irtion to la gvn 11otq the\ i. uniil Ptt ri 1uyË

ll P tht cse ufito Profa Bati l eliaily k o, ievu1 u pjoli
ru posi 1ti al)îd unoirdce l'eil ne of1 is maagr - il

lit), est o l i d l fav u Il, th e l Bat1. i k 1 is q - i r y 1 1 1 itt%%fl,

q.ujrg'l '\ li11 o 1t 1 a lte ilit eI sit i 1on il 't n fur-ti l l ii r
et 1.1 ily at ilaI m t li u .s o li.:4 e ungenderv " ~ h'î

gIas o tit -fIid i. n 1 )1 1 i ls rul r suiril ntice o! i .,drBa\a
~'uIlivievi gr1n foril .itnusuî t 2l' case of lIt plib
Ba itktf 1 vi.tBit r ! tg,~ (4vrg at. 1). the absencu vf

twiiut of efi-r udantls mliinded 11 tt aieratd io 1f 1positulaycPu
wloe eniNidn tugu case lws ! iles thbantoks? '1 t

lxxi %theirr t plac ti omi o stpovîng thtsuisîot
Wts cas l (I ilrap tuniý dfintant: Smt lia',,en f1 ika
55, 11 k . lltr i (.1 50 Iir ae v. iulI il (3h 1> at pp. we2q1feti

Ili i1 Trait sV. \''a rui , 4 1 '. . S . t . 0 h ~

te1sta rhi q, fn ths c1lae, (itha epc fet Mriu

ild m.11îîiu e ba-k hli-; îioneY; %-(1.Y likely% het mililt nlot hi;



h'E~ r. fit~ti f4I~ tU>\JfU~ Il.

1tr i ng 1 1 r;4 11 if ta lî1 ln 1.it la ,
1 l

llii% l!ar ilîîî lu1 ilî. t l uu iý îîu î il I i, l

aa a t 12 If it r 1- 1îus.r t 1 k thurbe 1 l -1uhl

tfl trtiata 1 1e i i l 1 i i i i if 11' rl iuin irej Idu eut i t uuui

~ ii h ~uI1î mut ifit h MIî 01. unt. iii tl' liteue !f i

maler f etuujm l. he ri-mu f- f;iîýi îhi put, %tii> m'eiw

mn ~ 14 ~ lit0 ilum w fi h>1e1 i iulî a eu'ta t

I t )f umlhno l l Ili.hrte uut ia ae ~îp-t

ioer t I laei r n ful."

di poilant f th forged îiqe.i atmil th'e înpr
ile, t, fou th>- fa(Iut thtil th uYmiItws ud. Thd

(frailil frwin aing t eps w1 î i lir s(e''raom b iî

1 ri vle fu l lma'. ilkIl inW the it11 lo f C, n-a 1eut hi

Iîaht i ui >4 ii hî1d jruuut ual i1re.

iii r14 ti 1r4o ri i muta1il i4i i't l lieu 1 i ilo a çu )f oî
t w, rf la mbeeuýýil "tt'( I. tJ'~ \ , M.4 I . , i (ilrîe i. l rd

Fuin hat Il( ' fororiom 2$ 1ýi t 'h. 1>. ( il) 11 iemom fpe~ evmld 1
ntlie1a14t I1 tl p Yuet Il Nluirtimiîai i thoe 101a unerg ir Bîmm
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'11eh third pereeni to Ocenejon thu 1088 must sUstain it.» AI-
thiouigh the third party banks hald credited lat ieue a-

pentdfor paynxentil, thalt illistaike or indiecretien, if' I m&y
'ýNoi1i, vl1d haUM been1 quliteI innOCUoue te 111e211, h11d it.

otbeen for the suibsequient niietakeý of de(fendanllts in lhon-
ouigthose choques !jjauat of defeildantsa, I thiinjk,

heproxiiatcencause w-hich enabled Martinean e ep h
l>enit of hie fraude. Ilpon, the priniciple etbihdb
Lickballrew V. Malson, 2 T. IL. (3, theY muelit bear the loee.,
Upenl bothl grounlds, however, iii niy opinion, defendlute can-
not ex acqueo et bono dlaim to bc, relieved ait the expens'eofe
the thiird parties fitemi the lose which thecy hajve suistained.

But, inalsinuch as thle third parties have, uplon eutal
greuinde, siuccessflly resisted deedht'dimii, they muti
in tuirn dIo equlity. Wilule the dlaim made maaiet thle third
pakrtie>s Will IlO dismTissaed with ceste, the Royal liank imuit

ps'y te defendante the balance of $2,50 which they appear te
11-1d te Martitineaus credfit, and] the Q2uebec ýank thie suiti «

$,which they eand h oerigu Bnk acout ai
ben osd eîetimel befere Mallrtilîwau( mas airrested.

InI>rsnsu Bille mnd Notes, 2nd4 cd., p). 80o, 1in Dtitl
on~~iii Neoibeisrnets, Lth ecd., pp1. 3784f9, andll (;82. il,Hart ont Baikiri, p. 203, iii Chitty, on Bille, lIth -d., P.

4131, and il, Sir Johni Paiglet'e,ý La of 3anking, at pp. 1641
et eq, i be ondig statemenclts suipportinlg several ef the

ppeitin~upo whehthis jud1Lmewxt resteý.

FEBRý1UARY 1ST, 1805).
DIVISIONALAI COLUrT

BAIEYv.BAILEY.

Pr~-Dickagof Mi, hekLee4on itihoid Undeýrs1amd.
ingL orA vc-qda sia sd-vdwe

Apea byv defEýndanit from judgmnent ef MEREDXT11, C.J.,in laveuir o! plaintiff, without coets, ini an action for a de-
clatation that a diecharge given by plaintiff of a xnortgage
,'adle by oeeJae Bailey and aýsuaned by dfdntwa,
nuil and void, the dificharge having been executed by the.
plaintiff %ithout advice and witheuit knowledge on hiie part
of its mfming and effeet.

W. H. Kingston, K.C., for defendant.
1. B[. LuaOwen Sound, for plaintiff.
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I- P14 ,11- lt -il ia (',,trt ( u , U, $iu , ,.

Uo~~ D, C.-T 1he 1dne to hay mmd- , di'rv. n

an 1h[illl>glf coilid iloV riad il, mId IW. ; says 111:1 hai ilig
Ille disthargo thui raw ili hl-II, s k l u' i riot uiii1ldkritand
iL T11w doctorpl ( ,Iltedî>co lafintiiff\I, I% j w ob1ld and
Imod- ridlenl) ,as > % hIua rd l nth Ing of (it't - fur and whrIOI11 it
%vas ý prod cc m 114--(1 t i irii-i1 wou i iiti ufý t 1a k 1îxî thallt iii
had 41% vr g.l I, 1n that ýý it u . 1 '>art 3!. a 1 1 ry Y o hii

iL was I arinly ria o;I 1r ut mil h1 gt i>' th dut1 t" l1
te oild lmarI , ai, I îiiu . %or of ( _1Iulatî}I îs'l

glven[, %dals thon -ignl '~f~dyi did iiirprii t tu
ral1 agreemenrt ,11j ý as dcose q ub dfildît ;j r par t f thil

%bOflC t j 1tl o wu fidn thu1 blrt ýgagu, t I ghl 1V wa
to hw dîs-harged. But that tii was theý ruai agremun d

pedscnirl on lt. coit r:1 ic'tu4d lcstion1 v4 d fant,
W 11Jtieo-er ih r(ui ag1rewn fi i i, it a i ilo pri idivd - for ini
11.1y IInannIur ;i t1l iie th1s ah lutu d. har u :~ ýigngud.ThIlis d Iischargo sho uld, foir 1 Ili s rdi,a Ili il] th rn l11 -

stances'k, Ie( setl aside aIx flot rleprquent Ing ilhu ruai iraJi i n.li 1
Ardteeipoeivni vwii Lca uruîid h
uk pl m ian riIils n)of i il a c dit-i o ilI(j Vo ii gý i l v vw th1i s 111 J -h inonu
îzfýurvd by vmortgago withoiut oIî itiiim sort of proteulion

tfi)e that lie was bin fa irly d(IaIt with, ..
There was prompt repudliation 1by1) J plinrt i f! on fls 1ecoxn-

ing thoroughly ' wmarv of what hall llappened,(. Thev evidenlct
repel1x 1s thiie nio t ice(ff ha t p la ini f! ý was of gen erouis dli spo s itiorn,?i
and shews that, it wolid be, uliklY thait hoe >1holdi mlalX
sueh al presen t of hund l 1red s o fd(Ioll1:1rs , dulriýng 11i s li f- 11a
ever hie inight do by wiIl. ..

Altogetho(r 1 agrce wvith ilt views and onuio fth;'
trial -Judge.. .

The xnortgage wi1I stand for Vhe b)alance.( dulo aift-r 4rd dil-
izig the payment on lOtli Mairdl, and plIaintif! disclaims ouk
ing to retain any personal roemedy against the original morn
gagO?.

Judgrnent. afllrmed withi costs.
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TRIAL.

ONT'AIO SI LVIiI? ANI) ANT\ O Y' ýl\ ( O. V. A N 1I)1 v
AN>oNTIABI) B\I<

gPari I)eb Imll Il', 'ut-oic-. ItrtinofRnA)

lit- \\]Ili&. wil firn oi Andrv m il wrth, pr iva
1 i inkg-ri, of d' hI I TIioîn i il t a 1 ua ;i a :1 i nîbt'r , 1e th

t If 1 it tf i iaintirs, antli aIlge l'y Il hîi if t i h1 Il"enI
tleîtniui vih t'f'niaît tioljtarjo lBank i1i appliedl

upe th inubttinsitof he iril to theo banik.
rrIîo partinershIp bewe (]1frndaiilt An)druw- andi 'rîîeîullït

Ilîîw t4ril 1a fornw - 181 T'FI dit bu1ies s asý pri Vate.
itaker ut )uii 1b.il ani]I t>pîR -il a1n w Il theo liîtaiu

Titn o! , ilif. 1> 111t( , 1 tii t' t o! whie th frein tire t
tint 1deos;iteti Iloncy V r»'t'erivtv, ant dr Iewqut'sý iln

:d", also rrfwvd mole dr IIihe-ý bank upon,'I theli r ownl
proniu.ise l iot Itl IatvrIil IkVued b t huirI u It1)ilvr,

fae t greatr vinmount.i 11 TeIr vurrenT(I't aceun lt mwitl thl
I11o-f1k in -ontm e ovriramn

ThinsIuwarthII dii'd Ist 1eeîv< 92
Defen,1danlt An1e ttiIed ha lie, Ilati inf fa( t retir1,0

frin h firml 1ln 191 , n thait 11lOWarth' 11 ratr are
on t l bsinessý afllne, 1 ut til11in the liantle of Andlrew &

He At,.ndirv'w aI1om 1P,1 jn bi ninile to li bef ilei ani a1 1
Iai 1g himp ntne vn theo bNsioess. e noic c of t1Jhe1 1 dislu-

tien was give te11I thIe, )lntalrl Bank, 114r te tht' it'ustemer,
or thi' public. A deelairat11ilnI e!l( the l priter-Ilh ia hati bee1n

rei1Set i 188, but neo tl-iedratimeni o! h dissojIltion.
A t llowrIl' deathi thfe liabili ties of tht', buIsiness q-xeeeded01

tht' 1 I > s s i )40 fl0 o)ÉIr $,30,0JI0i01.
P lain1tif h r a4i iiij 112 alcq ireti a In iiing le1 ,at ee

l fid vn othe1ýr asset exeep a:, sialar i n t o! mor rj'i 1

lai-d 1 rniin1ed on th' I a ti d atite eemlpany va heen
doJruJ;ttan, t'xcept fer a fo\V 'pnPode eting"s Of ievo



it- i ri .i I ar Itfr- i-ta mrl w a- jtr' -.tl î a n
s ritIml~i w mm~mi tirt-t tttr anti tht t 1w l i ten r ie lrg.

i itim-y~n tIoH' i t l i Anti r i a i~ a t i m r, ini a t
1pnoIb 1nn Tht ~uimtr u I .- I' o il a Ilmn t li ml fi ont

If Ih~ Ilt'.rl or order , a, lj1 ,lmn l -o-g, hi th is pmmî c
;i k ittd.n i hn t. S i ilr 11 A i nir; ti 1 i i 11 1 1 o t ,,- i t mn1
o! the dire' iltIr "Il ( helt i Il t lm \ItI-mmm !ltr. 119o-,. i it h

llo arî wa- lroetam itu'ti tîî l*'itititdo

Tom-ut am A th ('et ofmnIIr. IiI2, a m md a ilii ;If on thli
ile O a mtm a tt-(ntarmtBrk h lila,,«ft ami tl îitItt t- mmm l.î

1902,and u ht reat o ho wlielmr'- wf Aù. h-oeti
Mg< chuyt h w i-lie eeiil el on tut'ollnar 1!1012.im
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Ilowarth gave no credit te plaîntiffis in the beoks of

Alldrew & llowarth, for the $5,8263.75, nor did lie niake anY

At hie death on Ist Jiecemnber, 1902, the liabilit-y of
Aurw& Ilowarth te the Ontario Bank hand beeýn ruduiced to

:about $20YO0O.
Af ter Tlowvarth's deathi the Ontario Bank<, in consideration

ut $2,5l00 paid to them by Andrew, releasod li f rom 5fl\
clii against him personally ini respect of tiic firmi. Lt was

not shewn tlîat at, that tiiue cithe(r thie )anký Manager or-
Andrew knew anthing of plintifs' aim

H. B. Ililderson, for plaint1ifys.

C. Millar, for dlefendant Andrew.
Jf. Il. Mess4, for deUdnt wh Ontario Banik.

MAGEE, J., after setting out the faets at lengthi, ami filnd-
ilng thatt Andrew'ýs accotint of the dissolution of paýrtncraip
was entitled te credeýnce,, and that there was a dissolution il

189l- of whiehl thei Ontarin ltsnk and thie outer world were
ilot notifled, coneluided-

Anidrew'És liability lin thep inatter as a reputed memlIber of
thie Ifirn wati not preater thian if lie had heen an actual mem-
b)er Of it. IlOwarth having received the chequie not as a
meniber Of the suppoiied bauking linix, but as president of
plaintif! conmparly, te, be deposited with the bankitig flrm,.
aid the cequ,(ie requiring hlis personal indorsernent, dlefend(-
nit Andrew, if liable as a partner, did net becouxe liable by
llowarth'Cs rceipt Of it on 27th Septeniber, nor by Rlowarth's
Stateixient on 7thi Noveniber, 1902, niade te discharge himn-
selft of hiis personal duty, tbat the amaount. had been se de-

lLowarth having aeitially dleposite(d $5,000 o! the money
te tii. credit o! file bankinig firni, and in se far carried out
b'il, instructions, althougm(li lie mnade no entry the(reeof in the
flrm>'s books, and those instructions having heeni given ort

hefaith of Andrew's supposed partnershiip, thie latter becamt-
haible. te thle extent of $5,000 as; flly as3 h0 wVould( have heen'
if 1lowarth hlac originally depesited the $5.826.75, as ini-
structed. 'l'le fact thlat Ilowarth, when ho did depeait, nt
Once drew ot the, inolley te pay the flrmn deht, and apparent-Iy
niade thle deposit with that intenltion, does not affeýct the,(
liability, Ail mnneys deposited with any bank are hiable to
1,e se aipplied. uinlesa in SP(eiRl ricustTmqtne on stipu-lationi.

As to whether, unDder P. S. 0. 1887 Ch. 130, sec. 6 (11.
>q. 0. 1897 ch. 152, sec. 7), Andrew 'B precluded by non-

reg~f atin o th dissolution froin asarting tha' h
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biesthe t t in ias, i reIliw i r di aaî4hn

us»ý flot the >Ziiei as- ait prsht nil. I.(. l. rilI,
whaiýt > i ts nuw ý s . 7 Ill Ik', S. 0. cl-li Il. \%2 îîvc id at 1
niu >Ic. i;, and thlior v frsi uuld aply! oui t
preccdm'ilIg setos nw uuh IuI JIa to , rfr tJI.

finS 1f se, thel( dicision iii B atik ofI Toronit o i. N ixunl, 1
A, L 3f;, thIat re-gistr1afluý r IfIit utd~li \iî nýIot neeecssary.
weould be In point.

A part f'ruîiî these tiî'sAîil 1 a îî! kiîuî îîgh ii"111-
loedhi naille fo cuîît Inî lu be) I( lIsd nitî~frîifr h

(Plos u kcping uip il: credît, atid [huS lîi t d
plainif coaîvany ho ; otisent cd to IIte deIo.i ut11 f tcch

leankl unIdIr tlu behima liet-s a 11nrînhe-r utl Ulic Jir]i ip
1- lhablo 14o plailifi, coi1pany fv the.I $5,u<>0 ant ilituri -1

.1ncc. ias leo~itt tlhe olrdimiry' sa,, ngs iaik rate oIf tut'
limne 1111til leilanded, alid thneofia ie II gai rilte,
which I cotîipiluel tio mnu Jo I,SEê

Againt thi (bt uh)ec Io l) tu,1Irîghî, if' any\., il\î
prnsiniterusted whio are( floqt paýrties> to) tiis actio, and ilu

any righfts miot in j Ilii qî î III iii this altiin). Iie,. boing prit,
t iuzlly al »urct \%,I ~I nommina partner, mil, afloer plain-

iffIave ee pisid tihe fou 5,267I aidg illtvre,l ,i IIIt >lltlgcd
W hatJI.%, r ( uces» Io î a rth Ild bav bee 1ent i1Ilt leil te rei-

c-i ve fron)II plainif is Ilu]t of the $i8267 in re spec4t olf llnone'l
due himî froin plaintif's or of ainîuunts paid thesoicier

otheri »e for the ((Pi 'oîailv. IIi1 ri 1gltf av ag1ain;1 a1t fi
es'tate 4If Iroator Ili rePspet u share lii bv. lluarihî
are not te lie prejiidied.

As regard>; the Ontario Bank, f ý hiywro nutý atlreetcd %%]tit
nnItice of the 8,,8675bing" Ieid 1)y lluuýarthI M a iuir
ebiar-acter, e4ier ait. thet ianei of ifs Ieotor at the, tirnie u
the transfer ot $,000 te) the firnilascvoiil, (Ir ulftIt flic ainent'.

t1Ieýrvmut iipon tlîeir delit. TlîeyP have nu reaontu Ilpob
thlat lowsrtI hmias Inet eiiit]i tk' tht, Ilaoete do (1 as hle
pleasedi vvill. Tlia mords PeietOn.Sle Anti-
mony Ce.,"' after his naine on the heue wold grive nul mocre
idea-, ef the injtereýt of any ueII (']S(- thanl if theyv mere «Sae

holder Ont. Silver & Antmn 'ny C'o.- At the xnost thev cr
descripIIIi'e and m-euld help ini ear-na rking fer the partiîes i h,
transaction in ennectien withi whicht the cheque was givven,
but Coutl not have the effect ef restrict;ing the cheque,'s

OLV. O.W.R. NO. '-Jt
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nego"t iabîit[1Y, or g of gi \iM, not ice of a 1 ru)ýI. 'l'Il, que
on Ilhe $5,000 weeas poe receivedl by theiig baik on thieir-
debit asý alny othe(r moncy ofIlle lirio, m- of« ai mate 11th
fil-il, and, alfterl su( reuerivilig tHemn, amid \wn >ti1 i ign
anceP of anY dimi in rpctof thenli, huc 1atik attred (hen
posi t li by rgelensinilg And rocw. The hanilk, therefore.t, are' neot
liable to) repay p1laintifs. the mone ceiv mot of plain11-
t iffs' monelgy oi tho hanlk's debt.

but plalintiffs -onitendi thait, even if theg batiik aire oi
hable to do0 thait, linItifls are ontitied to have an srpu

in their. hanldg, aft(er the banllk's d'aii lias been pid, anld a
refvrence te the Maister to ascertaini such surplus is akd

Now, in the flrst place, that la b)ased on the as.suxnipt ion
that, the, $5,00) were, mulnys held upntruý 01r in1 a fiduel(iaýry
character, and tilat they reminedil(ý iimpressed with that, char-
ac(terl whenýI aLt theV credit Of 1jie b)ankinlg firi iii thu O'tario

Bati1k. They were- undo10Lubtdly su imlpressed while at the
Credit (Pl iluwaN"rth il, the batik, biit it asnever initend(edj that
thevy beul ho s in the bauds1 of And(rew & Howarth,. andi
they wevre, at the intneof plsaintifrs thtislvs dîs(,haýrg,,d
of thiti trusmt wheu-i theY wvent to the firm' 1s eredit.. They wore,

siml]Y tu ho, au) or-dillarY deposit with a bankecr, ich wNithini
lile 'minlutes after their rece-ipt xnighit be paid out tg, Soni,
previoua dlepositor or iii dli8chairge of otheur deb1ta of the hank,.
ogr lenlt or deiIt with a, the bankers mighit dleeni pro)per. 'l'le
dolctrine( 01 1l, ro Jlallett's Estate, 1:; Ch. 1), 6(.6, do0es not
ap1piy, a1n)d I e onily r(,fer to thie obevain Oin t, case

Bul' the' seconld placvn If they were ipeedwithi
lit ehracerof trust, or fiduciary xnoleys while at thje firin's

credit, they were paidj out and thie whole fundf dissipated.
Tlhey did ziot pass mbr other propert-y which plaintiffs niighit
clainli or have a chiargc uipon. The're is nu opportunity of

RPIplig for plaintiffs the mile of appropriation of paymiente
Out of a mixed fund ichel was adopted i lu n e H1alleWa'
Estatr, for heme the whole muixedl fund was gone at Ilowarth>a8
death, Eývn as.uming that where trust in'oneys have been.
loisaipplied te the paynuent of a truistee's mnortgage, and bthe
relieýf the(reb)y ef his lands or property, the benieficiairies.
should have a charge upen that pmopemty so relieved-it la

nulIxee sewnthiat any of the collaterals now held by tihe
baik were hield aiso ais security for the $5,000 paid, and frin
50111e cemespondence put in it would semn thiat, in soine
casess at il eveats, specîfie collaterals accoinpanied 8pecifie
notes, a.nd were given up on payment of these notes.

The action miust be dismiîssed as againist the Ontario B3ank
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TRIAL.

MOoI~~.iANI TiN il or W. vo.lll,

lit iot o il ago,, 1101 r deatl ofpiiîîl îýlad .l
ao ur vuMîn wiv Illo it t o,~ ur~*amlaî~it

ri I~s " .Q h dea). of doaîi i h sl>antl
l~ illisîn Moore, wuailig.tliv elîo or 011 ulfî.uîlantt..

A. Ifs 2.li i Q. Ifi., illw Ilr~u t sud i d tgli-dIm t'II t
A lud not have zî beIs1 ll. inu. v of Coi]Wila Mtt liait

ere .- 1,114- ti t bas 1111, t pln ro i ou1htledt

f ui- upo i or i ary n afru t wir Q. Wtir da nae d . y è. 1 f li
A. ('7." lla ,111(uen,. G, toi- Iapparent inenTde

oi the ariswers flic ues in :1, 014 jur wev tiliaskd :"

k ro ve tt he diord flor ueffil lrtN. mare tw buliII 11w dl
lx, oeridnr Sc aro."ne T vti answer(1 17u Pur atRwd eandt

Citr v.o Grt o14so of. th. inuyA Ys 7 .

R.YD C FEBlUAR, K.C.. 1905.i orifo Iinî

mull o e ietepre foreiherpryoodtlacinms

ctrn v. r G a e tio 14a A.itif R.r 685.ed
baveYD,, . terepYsofdfeBRUAR 2Nv 19>.
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gaveý notice that they we(ru suppo)(rtd-rS of Ille Hoilanl atholic
seaat choo)l for suction 1, Sandwichi EalstL ase and

pledon the roll of defenldant niliuipallity ais sujqportera of
thati Schlool, ati[ tu have thv taxes collectcd frolil themn app)lited
(o hIe Support of that fichool.

J. V. MY'nr Widofor plalinltT.

J. Il. CbrWalkurille. fordfndns

ovC-pntho que 'stionl of a w ra isted1 i In lhe

rec.ýord1 and by th fi Nrit ten ar.gumenwlt S, 1 1lnd ini favour of
plltiitifrs uipoii tilis point> thait thev provis:ions oif the Sep&ralo

s(.h1ols Act, Bl. S. O. ('h. 2941, sec. 42 ut -11., apply te the
case of thle Contiguous litnutiici palit ios of W\alkerv ille, and Slndv-
wich Ea8t. Thlat is to Kay, 1 t-hinký that thle supporters of
separate acosriie t i Walkerville, where there is no0
svparato sehool, xnay b)y proper notice beoesupporters o!
thv nlekrust Seaut illool ili Sandwliichi Fast withiu Ile
Iiiinit of 3 tuileS' distanlc f rom t-bat Seho4ol. Th'ils will lirii.-
ticaly ithdra sueli persona f rom) contributing t-o the publie

eoof o!lleh town, and rende1(r theml hiable t-o bc aSaeSSed fýr.
t'lhe mainltenlance o! the nrctSeparate s(h'110 in Sand(wich?

Ea-wihappears to be that, cont-rolie-d byN p)lintif..
lJpoil the( other question or lawv raised on tIelleang

and argument, 1 arn of opinion thit, the contention of defemd-
ants i4 riglit: t-bat is, it, is iiot openi for theu Court t-o maie oir
dliret chanigea in the aesn t-roils of tie tonfor t1ie year
1903 so) as 1g) change, t-le body of ratepayer, named 1)y withi-
drawing thoe wo are or are found to ho supporter, o! Sepa-
rate v olTtt is a mat-t-or o! det-ail, t'O be reu atean

ad(juated-4 hy application for redress t-o Ille Court of Revision
uindor sec, P9 of thev SeaaeSehools Act, whichi isý expr.esIy
fraxned t-o ineet-j just- such ase o! comiplaint thiat- ont, whio ts a
separato sclbool supporter is wvrong!uilly ilaedl uipn or
ornitted( froni thev roll. T7his voinipiaiit iayv be bY the person

ariedor b'y any* ratepayer o! thlocliy-u not in a
subequ'ntyear by tlle corporate bodyo trustees for t-hé

separate acotsection, ale(ginthetsev to ho interested.
T sec no r¶ight of initiative in this hrOd unde'rlr t-ho statut-e, nom,
do I knlow, what locusq standi t-bey h ave t-o seek su rel1ief in

Tleon thsedecartiosno useThil resit ean follow,%
1 m1.1).ore, det-alepd consideration of the inior issules.

1Tnexp\ilainedl delay bas arisen inishittn t-be case t-o

mo for decisio'n. T t was before mne at Sandwich (-,,
22n Setemer,190, ndl t-ho direct-ion Nas given t-o tpj,,..

isteý evfidene as t-o the notice and witbdrawaýls o! a maês of
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i~yiener writenargullwints' b\ Ille eounsýel. . . . Te
wei. nll Ilaid bofore Ie mithi tIah otiier. papii iliii27ti jaln-

aru, 19u5.
For il pr-actial purosst judgîln1 [ liw gise i,

the onIly orle that mill1 b, of auy' evi to tueý parti,-, for th,
uièattcrs llIliîSpoýed of areo lh imlpotiance, 1,n> ack

tg> the payýnîent uf $6l froîîî ) (lilTernt ratkq:payrs iii 190L.
buesshinig diicd thinkl tliir Shouldi be nu( coss tto

(cîher IMMy.

DIVISIONAL COURT.

iMPERAL Tî1'~TSCO. v E O? EIUT
AND TRVST1 (70.

AI»rauyt IiIrr<~1 ~P IleiffY Jvcuiq ufr iatuil 1
I>rilwc pi -(,iinsIr1wiioii f4Irui

.pel'yv dofendant1& froîïî ordier of llî;liN, J.. dis-
ipiî.sing dfnat'appual fro>îî report of îît r liiO<nr
iii à wortgago action.

11wli appel mas liuard1 hy Boyiu, C,, Ti.ji,j., J.,
MAEJ.

WV. Il. IrýiI1g. for dcfendllants.
Il. C. Fowler. for plaintifTs.

TEETZEL. .- Theîuorgage ini question conteiîns 1111 foi-
lowng rosiSoz-"provided, thlis niortgage to lie void on pay)-

m1enit of $5.,000 . . . with it rcdfron file dale horeuf
ai. th raue of 8 per cent. per annumn a4s fo1ow,: UIls -aid
principl sum ai. the expiration of one year f rom Il:,- dute
hereof, and the interest ai. the rate aforeusaidl on tlue- pricipl

nieiiy fromI tiurne to turnle reilnailling' tinpîdil ilntil th1, mwhole
of Saille irz satisfied, anid ais mull afier asz befori, inaturitv
tlwrcof, quartel(rly on1 eauh and every lt da v 0 f N~ br
Fehruary, May, alld August, hereafier, the first of Sucli pa%-
lueflt of intesto b le due and inade on the l2ih da v of

Neenbrnxt . . . .;: it being agroed and uinderstoodl iihat
ini the event of slid irilfint leinig punictuafly plaid. the
arnount of saine shalA bear interest ai. the saîd rate from the
datep of ils rnatuirity untit paid in like rnanner as if it, wrei
part of the principal, but this proviso shbnj not enItitie 1the
aaîid (Imortgagor Wo nny extension of imeii for ayetof theo

in,moet on the said principal u~m beyond th, (bito herehi-
betore provided for paymient of thie saine." Then, folowst
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îoucy anld obse.rvi file ablo proviso."
In colinpi ig1 il Iftercsvt a ,f lr îiîtuit uf 1h :rnpa

roncy thu Nlastîr allowi-d p!aintiffs; toinpluundl iIcrcsL ait 8
pe il1l'c i it. cr ani. i ri iii, ak ing thec ress z( quar1terh. ' ll t]he(
argument Mr. Irving, for the defendanits, whu1le conceding
th mt thIe albovve pro viso t'ilt i tld plai ilt 1ff-, t 4 i ilIl- . st alt li p r

ct.pur anunon IlI principatl moncy as well aiftor asbe, r
iaiifiy, coniterideid that linitifs lee ot e'von entitled te,
spl terest1 upion the uatel gales (Y[ infcrusî Ilpoi~ 11

prinicipal Iiollcy af iatullritY àf flle latter, Inl a Comli.
pounld initcrosi. Thie words -a I ll1 af 1er a-; bufore rnaturity

Ilero i"j the first SteI4n(- of thev prov io, 1ae 1 hik
onIly thlt ofet(f xtnigthe( ralte, oftres Io princ(ili

Impid hofli beor ad arler flle yeuar, âind are, 111> illtendui
to andig dol not quallify %li nod of payî'nvnt. 1 tlîik thie word

pIoso îmdnly efore h word "quIlarterl ' " andil 1)
quahilifled( by tha t w0ird. Under this p)rov-iso, thie niortgagor

wQiitld e-Learly riae o righIt, aftger default in paigpriici~

volild thenîrgae reýfluse to a(It ainn f ailprcia
limi! accrucdi inIteresî anid tb disearg the oriage at anli

tuhfoea quairterly' gle dayv. Aller the Year Ilic accrut-i
(1111.s 711dc (1 payaible lit anly finie the ilortgageýl . nlîaý

lbosel suie for II. sQ thiat thce word "quilarterly" isn
frewhlei applilcd fo arn*y pa ' nelnts of iliterest exc'ept dulriIlg,

tht' ~eiii ferni of the nîo(rfgalgc.ý
Ili thf second eec of thie proviso no0 exr psrovision

i-~ imiade for paretof intorest on intereat thlat, may accruiv
rifhr fi atnn rityt of the principal, or on defalt in pay in- ýsanie,

aMid. ill te abisence of epeswords, 1I(do not tink me ouight.
h prqesumie thant the parties. intended to niake provision for

Ilrec of the Covenant. The words ',Said interest ilot be.
ingpuntualypaid" ', an only refer ln the interest in respect

Il wi( Ih dates of paymenifntsý are, previouslyv fixed, and flle on]ly
4Iatesýl 11su d are, the four dates before and at maturity of theý

prnipl h'le wordl " punetuailly, ev mlgi construetd,
11îîeana "On flire point," i.e., I hik in this case, 'nt the, exact

i im" fx for pay'vnt in the previous lsentecnce.
Thien the( wvords " date of its inatuirity"' clin onlv have

rcference-( to bbcp precvioislyv flxed dates of nîaturity of initerest,
:11d not o fihe dilyi xnaburity which would occur aller thle
explirationi of ilie year. The ast phrase of the proviso car

ptN havei l referunce oly tO the saine' daýtes Of xaturiy.
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~w a ii ht4) 1111-,e plin wnf J to tn hiii tlret, uponý i-ntAýl!
lere i t r iat111rit ,v o f ht 1 ) 1 1 1 ( 1 i . 1111,n

t ' )ia~ led e f ri J11 thle a til t îe1 1 luit 1 , vre a t.laii u
j, i r ; 1 f tu oin til 111t i-re4ý t 1 nto4 t 11 , 1n . tu1 e Ilt u i1 ) t ( tiht1
il ric houî 1 inid iatÀ&d b y flo a r andiil1 uam iguoug ll,1 aitguaýtge. ami, j l Inîyt1)1 jopio, nuo Such intientlion ja inidicatod 11n

thi~ cae, cxcc ti s o ntret aocring durfin un110 a

V ng. 1",1nCyeO. 0ut LW, '2n 1cl(d. o. 16, p. 07 ; ote on Mori-
gages. 1t gdp 11

1 wou l al1lo w tho1 appa 1) it fiý an1 '1%t t t Ilc repor1
fo le aîened y (>Illgon ail alwne o ncctu

win.eio>t wich ba acrcdtnc Irnatirity (if prînifa lil.

By.C_. anid JMEE J. gýliv Ueln Y. i m i rig foýr

JAE,.., rered. 1i Il:ddit i te thw casc, etd b1
l' C.Z B, 263.li

VI:nîwAa % i litt
DIVIS14 NAýL COURT.

(Yfl)ON'tiEl ,L v. (CAN AD1A V( )NDILI 1 ) R
JlalioùiusProcedFre l'as . 1 rre 111dirnrsvmn

Qmnlyli oo4ai' f Mnltrp olli of ouhcé, of

and~~~~ ~~~ 1>.~e Ir of 'unyai ~Lbu r~ihsli

T1hdu appea was hed by Bovu.C. MEffli Ili, J_.

J. . ODonloghuie, for plai1niti f.
G. IL_ ~VloC., for dLi.enidantl i,.

Boy»,. f-i the, face of the( 11ireClt vvidenIlce givenl bv
Plaintiff's winscthure il o rooîn for animplcaio of

authori tyýIii- being brcght hiome t f nan coman "L as o
inak tha bodyreposil for thef IIrret, or pirosceuitioli , r

The colinpaIl mIadeo application to <hio hligh censtabl or
thé, county for poipoetofor, wl fic thl copnwr
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willing t o payt, a t1 11în(Afd lie '(aic tw ol'r cf l tI)S fore ()lf(

wholm 011ntuu Wlsnwa .e withi inistruct(iolis te e
in hliS patys al ContlShl, tait, MI~nsad p)rope>rty VWere

protece lit, rteeeived no direct11s or intrcios u
the coîupan y or aniy one on its behiaif, and nlone other thani

thlo'eouîntn f rolil bis ollicil superior. Ile ics hr
withl this dulty abolit thle begil..n1g of Mua ad f"(u WCýK

before thle arrest hie Wnas hanlded al paper of instructions
(dated 901 July, 1903>1 , by- tlu che(f culist4ile, vtlling Ilis
tten>rtiont to) and etigforth) sc. -J23 of tho (7rimiînal oe
and according to defendant Wilson's own statemient in ev$-
douce1v lie actvd onl thu last chluse cf thlat pnapr-tlw bettinig
and waitc.lling clue arriestiug 1 laiffltil ou 11;11 y.11V

Ther il o evidence tuit thle collpanyv dlefendant, or ilny
of its inies itree hitlan way with regar io te vo-,
defendant after lie was Cpone o this dulty in ay; lie
wils allowied to foIllow his ownl vourse and takie sali stopst jSa

ho eeue xei and proper bo carry oLUt 1t'edt for
wIlhi lie hld heenl Illtllaild byv the higli conlstable.
In the face of this exp)rus, and explivit statelinent 'If how

lie wai apoitdad undel(r hoedirections hue acte-d, it
'would be obVioul lnprope tc infer thlat lie' wa-s adting un-.
iler the lLuthodrity or control or the companyv dufendaut.

Acc riigt to one of thje laitest caise.s, thi caio Of
auithorîty "in sueli nlatteýrs as; the( presolut i, not toI li liglltlv
11iniptÉd, fior ji thle doctrine b( he extended: Cullimiore v.
saM1a1e Co., [19031 2 Ir. 589. The lor 011th eridenre
leadis te the. conclusion thant in this partiular tranisaction the
officer wa cignot a.s the agen-it or erntof the. com[IpanyI,
buit a-s a poieoffier instriicted btY fil cioied sbje to
his control.

0f Anliericanl caýsos, une is veyiliucli ini point als ite the(
Cirvflitancofe this enmployniient-wheore flic police officeor

wasl- aeting at theg reque1st of and paid sailarv b\ a private
cororaio: oileerv. Stemuilcys, 72 Md. :313 (18S90>,

mhc a, oloe ii tht, saine year ina Wells v.Waigtn
19 1). (1. 385r.

Altogelter I wuld affiri the jildguîenIt milhi cos.

MEEJ., gave reagons ini writing for agreeing wvith tli(
Chancellor a:z to defe-ndant Compqau..?

As, to defendanit Wilson, hie was of opinion that notice or
action waa net pro(I4en, and that the evidenice fotr plaintiff
riegatived anyv absenice of g0-1 faith or of fair and reascntab~le,

hutthat lie uas awIngl1 îi the discliarge cf gilut\ asa
paeofficer.

MERETITW.J.. coucui1'ed, giving relisons in wr-iting wh

the alcticn shoujdj Wi inase as against bothi dt'tendnnts.
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DIVISIONAL COVRT.

Fi0-'nCira '.f 11.1mO

of Sern-rn<ifr è*, [,,n c,~

Apea y dufcindaîît froîil judgý_nwnt% of JAMIO,..,
in favouir (f pýlint]i il, auie frmronful dismisaid ofr

pdlntifr froîîî tluevie di-fulidant, Piniitiff mam;11
pIoyed as; a baker Ini deidltirsauata Copper h.

Ilvfi-lilillt j1ustifiu4d thei is issal n grilund thaft plainitif!

A. Il. Marslî. KC., f,,] plainitif!.

lWm 1), C-fi i-aýo turnls ntrli poli tuec vvideun'.ý
.1i î,rese teý chalb-engo, butt ratlivr te support

th', cnliof iwNa î 'l. Milinif! wils proved Wo
be- ai eenîj4tiît l<iîkur. mind hlis wcrk was dnitlygoodi for
ovegr al inonthl. Iliý werk ws d1,ne ise> te> thjt, atino

heInalalr. whjiil hu waýs ilu (.1ilrge.,
¶I1eruwer, e d ub, 'fm1plai1tG ;1m til had hread

after thle cold llights sevt i1l, in Octobur, bult, theexlaato
011 the evideneeu is t bat. at frtthqe fleur wa Usty ' anud theni

fixe fr-th Ar-oie fleu)r was f peor Midiv .

hrewas, eid, ie il-rtev la<les, . ihwaý
o! wod and un ;nqr )(1.ic1 (14j f wh11i ch adi itte el dr; ulighlts duril-
inig day, and bccalîne cold altogmlher ait nîghtil. h1w flouir, be-

aiewms atl timus procured ini snlall quantifies froml Sud-1
buryN, aid becainle CcIl in its trnms ion, d no0 preper
nxelains of its b(eing arxe te) thef preper peint hefore it waa
required for baikinig. Whnbetter fleur wais obtined dulring
Wakteiiînu' timeii, al fihe beinn 1903, plintiff ilnde
bread a-s gocd as Wakemanll's <wîeiis co loe heib gmd),
and Wakexnia thenl reonxnedfat defendant;m ><,iild
keep on plaintiff in bis cemlov.) But hie wa iixke, n
hence this action, m-hichi has been riglitlvdtrîiean
the appeal shldç bw dinise ith corts.,
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FEBJ;HRUA '!NI). j15.

IVISIONAL COURT.

('iIAMPAÇ;NE v.. GR D tliNKý P. wV. c0,
.ýi:(dIway-bjury to P'crofl CrossngTrck- egîgnc

Failuire Io (JioIann of Apraiof TanRew
elblci EA-cils' for Om& o, Lool. for Troïmrfr (r&

mgQustonfor JuyNw.i Slc aad-ewTi

Action to recovvr damallige8. for ]îMnj[ui ut&ný
plainiff at a Ilighwayv croqssing of d«-eîîdants.

Plaintiff was driving iii a soujtholydietinj xigtullong al road called the lmzon road, %whichI crosses defenldant'
lino( ait a riglit angle. The carrnage in whiulh hw wias d1rivingmast struck at tfii crossing b)y an1 express train, of de(fenilt
f roml thie east. laintiff was thlrown, eut am nj)jroa
his carrnago wasý daniajgeýd.

Thoe action was' tnied at 8andwfiich boforen:EZL J., and
il jury.

At the clc,, ()f plajintiff'rce thoe trial Judge, deternîined,llhiit tihere wlEs no efdec to Siubîîit ii, thu jury, alid dis-'
jliieued thle action.

Plaint 1Ir appealed, and hia appeaïl %vas heoard by evnC,, 8TREE.T, .1., 1 NTN J.
K. C. Clte,C, for plaintiff.

W. iRdel .. for defenldlante.

SREJ.-For tho pulrposceý of thi.s a.ppeat w, iîustassme iifaveuir vt plaintiff thiat defendlanta failed to gýivether gtatittory warning, as thiey approachied tlie highiway, by8oi nding ti whistle anid rirnging the bell of the ungine. Tiie
eviene heshovever. that for a distance of abou01t 1,000frette he astof the crossing theral was no obstruction ofan] *k hind te iinde](r the view% of a train cornilg froin thaitdiretion, ns the train ini question iras.

Plaitifr saya that hw neither sair nor heard the. trainîîpproîtehilng uintil hie found huiniseif actually crossing therack. inuniediately befere hep was 8truek, when 1t ias 0o lt
to avoid it. Ife saye v that tho night was so dark thlat he cold

neÇt evenl secp the feýnces at the( Side et the roa, and that lie
mistoo)k his position in conseýquencee, and supposed thiat jlie
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ho- fiun il i~l wini li iiuie i~Uw~le
waa oL )r waa îîuf kepn H )tk~u ia ver cofuc în t
t a1dict ry. IL scn 1p1laiin ho ovr, ihf la i ii st hav 1 il i
1h trai j ad1 l 1 :n et l 1 l te 1 1r. s1lîr i ý sum , 1 vl ï

qenc1 t 11 te coe f th cara1 l-i whel - 1 wa~ Sit 1
&ý ip i d1 i ti Iiay hvo prev&in-eIll -1i L''gte tra 1in.

il hs eietiance', ie ar tor devî~no 1%,t' tl1
jiozisuiit mas righit. 1lis plainiti lîavi w111, dlunc , eiî

shoujld g'o tg) thev jurot 0111\ thiat defeniînt le i egi -
gg'ft,. buit tfa Ilthe l( iinjuryý he rocoîe % i " alttr-1iuiahl tle t 1), 1jrloeglignc? 1 f hliaaie to do su, t10 nen'(tlll \%~ ;[rih.

TheIl case or WaklIin v. 1mlonffi l and Sulî Wetr Il . N\oI '1
Co., 12 ApI. (a. 41, wich-I wa8 rolied onby hevf)olipati,

doeaS illt d1ete-rilr 11w thlaslvor
la. flc pr~(t.lcas plainitif! baský prevdîîgieni u u

partifdfedns alid Ili )lia aise eîefdthlrngi
genre wlth bis inijury 1,v sayîîîg thatit, if t liuy liadl gi ven theu
.taltfxry % ~ari lit- woid]lo prbald hiai (- ard it., and suo
avoidedi theu accideunt. TIiere uI., tielera distinto i

0hi8 respet wiliih prevenlts- thle decsi i heWkei cs
froni being a guide to lis.

ria.v opinion, weý are- cea-rly blound byý t1e autif ieis to
iav4 t i the juiiry, .jo theifl' fams inevdceflcqetn
wheherfliuric retisoný givn (,l 1v pl a iniit i fo r bii ief il Iav ig

F4een thei train, isý a suiflic-(int en. Il, is for tht(Ytm t io tvr~
mine whiether plaintif! exeorciscfd resnbecarv in thlié
criruxngtiuiieq.

Trij re flUieru dicta iii the cages whIich ile h
poit, ut te late, case of VaIlée4 v. Grandf Trunlk 1.W 'o-.

i . j? 1. 4 lseeao nie de i ponl thle yquestion hilli

1Th14 au]tho ri ties app-a r ti) hanve gone f b11isý fair: ilhal: wl ier,
theié raiiwmay corn panyil fail1 to give, thei- sfalttory warn ig f
theý a pproach of a t rain , and aln accide-nt ha1p;ns piIl al iti)f! 1s
entitled( to have thle opinion of then jur-y upon atny reasonable
e.xcujse ive for thý omisin to 1lok out for 04 the aproacb-l (f
the, train, amîd tu Judgc cann1ot liini'l"f paa poni tue, sufli-
ciency- of the exculse.

In Iny' opinion theexcse offured b Y plaint if! iii theo
?rsetcaefor blis oliSsi(lon te1se thIll approachI of te tn

in timie tor av oid theifidnt should not, in accordanee, with
the authIorit ies, hlave beeni withidrawn i from the- jury* .

Non-siti se-aid and new\% trifal ordoredl. Defel,ýndan te
psY et cf former trialI and of thii ppal

Bo)xu, C., ffnd IDINGUON, J., gaeraosin writing for
the sanie con1chisioni.
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MAUMAHON, J.FEBiRUARY 3R0),10,

WEEKLY COURT.

RE CANADAWoolliEN. MILLS, 1111D

lee-monpy I)eposiled itih iqdur-en by Liqrig'
daoi(r witlunU Order of <or-muib iycfO/fer bcinj
A ocepled.

Appeall by thoe liIiiatoefi cf tho ' van frini anl ortier
e0ltet 7th Jauay, 1905) madie by Jamles S atrgt

officiirfre in tue( (101urSe cf a rfrnefor thu wýiniillg-
Up1 oif the eempanyI3, recquiriîxg the liquidlator on or before, 1 th

JTaiiary, 1905. to pay Ilto Court tie sumli of $10,000, being
thel auîwanilt pii by G. F. B«n1sn ril 30th, Septemiber, 144
wvitl h i! citer madioe l'y hlmi I tow puchs te et's of the c2e1rn-
panly.

IL CasiKCandi R. S. C'assuls, for the iqiatr

W. . Tursoufer the executors )r E. T. Carter, cndi-

(i.11.1).lic, fr ite D>ominion Bank, vreditors.

NIMIIN J.- llia attvilpteti sali, 1by alutionl on
l3i Spt11 er 1904,1 ihpoeaotv, Mr. W. 1D.

1-11g, 011 2211cl Septeinlier, iinade ani offer in writing to pur-
caethe wol assts cf the banikrulpt estalte ai puy thert.-

foi, [L300.Tis cIier Wa.s acpeiby ie referce.
On 3OhSpeue,19041, G. V. Ben sonl miue te the,

li'quiidater aii ofter of $27;-,000 for the p:'operty and assets
if the copa as coveretil bY the citer of Long. Bensiiýon.

agree flo te ithd(raw bis citer withiout leave of the Court;
and houd le .. .do se cc<the Court; ie te lx, at liberty

te des.!] with the peumi cf $10,000 deopositejil by mell,. as> te it

Th 10J000 w-as paidl by Benisen to the liquidlator, wlio
deupositeti il in a charteýred bank, as wquiired by sec. :35ý of thle
Wininlg-up1 Act.

Bl3oth Lonig ani Benisen were inspecters cf th', estate at. th',
irii lie ve matie their respecxýtive offers te purchase.

The( filrm of W, T. Beýnson & Co. (ef whichi G. F. Beus,,oi
is a inember) hy motion afzked thie referee te reconsider th,
offer of Long .. . . axxd the action tukon thereen. Trre
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princepil gudsof tho illotiuilwr:()tîtIig~iî

Octber 194,ditnîsetl ad JI u as urdurvd that thu 1a , l

out, thu sale.
W. T. Besn& ('o. alppvaleýd froill that orderr

and Lo n midOtbr 9>, le lealc l du a-ild
the. orideulue referc on lte gýrouind Ithat Lonlg, I)teilr ani

peal rntthat or aind bbc appual lias beeihad and 14
siitling for jîîdigmlent.

On)i '27tliý oetber, 1904) , thIo 1glitoýr adl] i , , 1b Il-
SpeetIors thlut tue sale to 1.,Lon hadif heenI Setl aside i, UIc l Couilrt .
And it was t hurefore ilitcsEary teý conide Ill( Iti-ýi man In.

dotdfor t14, dliSposaI of th1e4 iii roefis mid hIl d
11]mee1ting oy(f th Illpetors it his office on ui t 1f\'n\ , wmhc-r,

!1 .4 to aSsist amid acve......i Iminutes of tb muîw -
ing_ Ktate' «tluat the inispeotors are of oipinlion f llat Ili fTe
of f . F. Bens nhuld nout be ilcueptc, and thlat the liqidaitI-
tr s , houdI :it onico look for purchasers of the renîainiig asgets
,if thef company." t1c lien paea Iniîmuîniii Il init asý to
the prices whichi thycndr shloiild he ccc, e for certaini
(if the prprieslonging to Ille estate.

ActiJng on thev adfvicn oif thie insIk-itors, thef liquidaitor deq-
clined to accepf M r. 1 tns o ii's; o fler, ;i rd ro -iilri'd k lin I bi

epitof 81, 000.
The argument on behiaif of tlie repnIt was, t tî, 01-

$10,00o havýing been paidl to the iqud lbo als a gurate f
en soni's gooog faith ii nakn his offer, flicleqiIau ias

boiind t o roetain iit unt fil i t was (lote rinc b (ý1v f11 ec Couirt
wvhether Benson should lehouoid by hbis offer 811(1 obfligedi to
coinpeIteý thie puireha.se of thie ass, andl on refisai solul
forfeit bis deposit.

It is impossible to see upon what principle Benson could
be forced to carryv ont hli, offer hbv eompleting the purch<ase(.
T2he referee having on 11th Oetohe-r dsnmedthle applîca1-
tion of G. F. Bienson & Co., holding that Long was the pur-
ehaaer, and conflrxning the sale ta him. G. F. Ben-on would,
le entitled to an iminodiate return of the deoi.And an1
appeal by W. T. Benison & Co. from flie referee's order did
net place G. F. Bensoni in any different position. fis offer
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hiad been rjtdand when ii waus diddthat L-ong, [.-
hotw %veas an inisputor of tlhe e8tate, could not he'C01rne il.
Jtr(asrthat did niot cornstituteo a rexîewal or rvival of,

la Ç. t' Bensoni's) offur.

IIenL3on, living an1 irnspecior. oiflic estate, wsdsuife
fr i bvorning a purhaeruess lie Iiad first, obtallid thet

sanv tioil of the Court. . . . Anid haad the, liquidator,
iifter judgýinnt' 'was given settinig a1side the Sa4e to Long,

acuptvd Benaqon's offrr the al wils lable lo attauk, "Il t
snile grouxîild uipoin whlich it was hteld thiat the, sale to Long'

'The inspectors reachied the conclusion thiat Bensoni's offrr
Sliktiid flot be accepted, and the liquidator's duity waat onvv

ù) liolfy Iimir of thalt tact, alnd to returii hi8 deposit.
11qe deposi on eure n :;rd, Noveuibor, anfd S111Cý1

thon UnCh liqulidator lias, withl thv assenit of L'ong' and of the.
ixipueors(~ceep H.J.Carter), disposed of ovor 8175,Uool

uf tliu ofet ut1 the ofpany; anid, as Benson's ofl'er waai for
tho wvlle of the assets," the, liquidator c-ould not eniforcr
spiii porformance, aind on that grouind aluneo Ben!son ol

flot be held to bis offer....
Apeaillowedl anld ordeýr or' referc set aside w ith est

TRAL.

DONOVAN V. TOWNSILWP OF LOClIJEL.

Niigae PoZig Wiecoue- 1itch Conslrud6ed Io
Carry Refu&se front Faclory-Liauility of Miunicipatitl-
Trespa&i-qs[ocal Board of HIaltk.

Action for damages for fouling plaintiff's watercourse by
refuse carried into it by means ut a diteli e-onstructed by de-_
fondants, and for an ixijunction.

D. B. Maelenfnan, K.C., for plaintiff.

J. TRitch, K.C., for defendantýs.

STrREEIT, T.-Plaintiff is a fariner owning tari A.; týo the
tiorth ut lmi is tarin B., owned by axiother farmer; to thie
north ut fairm B3. is a tuwnisipi rond within the jurisdiction
of defendants. Abixtting un the road, and lat the north-we.ft
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Corner olf fan r . is a 1 îii pjrv flu tjn th~ihes fau ýgý ltor . a bvý It -prîti fu I oum,~ fA. drain front th ir(,~ fwçu~ia~iîo 1f1cîth I tlw'>îde- ofr 111w hih v. fi ur.a, ij>it Wsud'to theo -7V pro i iail b aýi 1 0 l' aI 1 il -.11 îît 1f na tîtiming th higwa that th 11 e li d * otîter l l F rIu cIo frln theIheeSo f tm- lai u le d Ili aill îri î< a >t atii ) o!.,ith hligha elule o u 1 w4ese f) ry> 1, Ii nfront1 oîýfa rtIa B1.. 1 1 m a s dLIgerous n l tueiI' 1 1 1u i 1,îl. 111 îP.1.11 u ilainiIt i a rf ired1 1 f) uiîi1axî11s, ih Sen t ie r ai4 0lI i l 1 i s 1O 1r, t l] nves ti1gate it. Ho rinî to li ti ionI ha 1,t ib wa0 bu a hatl the1 ýIi nila iraw s 11 r 1 lb ui lî<'n14 ý ghhe1IImr i? g l a j if uo i irs. t - oi i ur of fairî 1 . r, -f i jsitÀ permîi11t a drai Io il nad for ILhe purpos1-u 11 er 11g ii pinior thr1noujgh bi p e1roi SeI Thef loaIli board of lî'altit isS;Idý4 the buoi have gi cri di1nix'tions; thIaI!t u m lite poo l Ii-wa iYhuId h dralied ;Ii it. oxpm\ s of th liialmtIl]u1 I thIlrougl fa 1fi B. 1 o La f erulurse of amil i Im,,](ý4 leiigti)rouigll plaintiff's farnii A., from wliich bis csttklu w4rie Iitheq habit of dnining Tu consont of the ownur of farinKB te tiltis airrangexuetît wais pro(eured byv th pa * viiwiit lu Iiiiaof $1,wi h dufendants Ira id, ande thIe d itchI was du ig at 1lt-xpneof def)Ydaî1t by tir fotw Il loa( icunîaIi ýsiot -r,atLiIout1gh f11 li, work ils e-arofuiiy v tated Ili their books lu) liavebeen done byv direction of the( board of hcajlth,. There i 1oevdneof anyi notice tu alîy oîte or any coîeulfdaction
b>' the bloard o! leiIth, nor any nmnuts or written eiec

whtvrof the action alleged to hiave bentakeni by the
boani.

The resuit ils that thereus front the cliqente factory" liasbeen ever since carried, at certain -easons of oach 'yealr, froîn
the cheesec factory tu the hlighwmay, and thenico along the dIliuhceit for the purposec, throughi farml B. inito plaintiff's wvater-course, which lias ben ensiblY po)Iiutedl in Ol4qineplintiff alleges that a nuinher of is cows rinin frontlthe strea in have been mnade sick and] have dicd Iiicneq uence. There ils (ý,eviece that refuse from a hes factur
would caulse the siekness noticed in plaintiff's cabtlv.

Defe.ndaniits, don y that the>' made the ditch in questionfr their highway, and they say t ha t, i f t loy did maire it,ti.>' did s0 b>' order o! thic local bioardl of hllth, and aire
not ret;ponsible.

The construction o! the ditcrh or drain froîndfndns
highway* te plaintiff's watercourse was undertaken by de-fnants' own oflicer, and mas paid for byv defendant-q under

ffpeciail resolutions o! fihe coimneil o! the' muiip]ty lTly
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recorded in their minute books, iii which, however, it is

istated that the diteli was ordered by the board of health.

D)efendants were clearly trespassers ini throwlîng tis

deleter ious matter upon plaintiff's land, unless they eaui

show a clear statutory power entitling themn Vo commint a tre$-

]pais ini abating the nuisance, and absolving thiei frein lia-

bility for having coxumitted it. It is almost needieuss to 887

that no such authority is Vo be fouxd in any Act.

If they were guilty of maintainiug the nuisance, as te

undoubtedly wvere, the board of health had power, after dite

notice to theiii, Vo order them to abate it, and, iii default Of
their obeying the order, then to have it done at defendant.'

expense. But if in abating the nuisance they cormmit a tr,,-

pass there is nothing ini the Act absolving themi frein theL
consequelloes.

11, auiy event I cau fiud no evidence of any validl order by

the board of hecalth Vo defendants for the doing of any work.

Defndatshave souglit Vo show that the refuse whivik
sapdas far as plaintiff's laid was too mnconsîderable Ili

quaniitity Vo liave affected the health of bis, cattie.

I thiink it is shewii that at certain seasons refuse frein
the factory sufficieiit to have affected plaintiff's cattie was
carried thýrough the drain dug by defendants Vo plaintif>.s
1111d; thwe is evidenýe of SickneSS in the cattie which might
have been caused by this refuse. in the"E circumastanees, 1
do9 not tink plainitiff îa cafled on Vo prove (whichi would lx,.
in fact, inî1posaible) that the sickness did actually arnse frolin
thait cauise.

I thinik, therefore, that defendants are liable.

I assess the damages at $200, and I order that defendaxita
be restrained froin permitting any injurions miatter Vo e.scape
fri Ilhe highiway Vo plaintiff's land, and f rom permnittii
Or cailsing te flow uipon )Iaijltiff's land, by way of the sala
dliteli or etherwise frein the highway, auy water or ethor
liqidf or sehid matter whichi would noV natuirally have
reachedit

Defeuautsmust pay the costa of the action.


