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DIARY FOR JANUARY.
—_—

1. Mon,. Circumeision, County Court Term beg. Heir

and Devisee Sittings Legin,  Master and

chlstr‘nr in Chancery und Clerks, and De-

']l:uty Clerks of Crown to make returns.

axes to be computed from this date.
., Tunicipal Klectious.

“Piphany. Christinas vacation in
P ends. County Court Term ends.
« A5t Sunday after Epiphany.
++ Llection of Police Trustees in Police Villages.

M County York Assizes begin,
- Master and Regstrar in Chancery to pay over
fees to the Provincial Treasurer,
A (’lf‘nurt of Error and Appeal Sittings.
. -+« Areasurers and Chamberlains of Munieipalities
to make returns to Board of Audit.

Chancery

+ 1. SUN.. 2nd Sunda 7
¢ - Znd Su y!zﬂr Epiphany.
5. Mon,, Mumclpu} (.nv\gm:lls (ex-Councils) and Trustees
6. T of Police Village to hold first meeting. .
b ltes + Heir and Devisee Sittings end. i
. Sat..., Anéc(:)l(c‘:ise,t?(’.., to be left with Secretary of Law
21. SUN.. 3rd S'linrllr;lvlf[p pi
2] rd | 1 er Epiphany,
ég ggerg.. E‘rrst meeting of Uulu{'ty &Yunnil
30, Tuex . A,t;l)llt?wlgmimu Sunday, ’
. S. st day Now-Resi i i
’ l:u(nll.sy. Non-Residents to give list of their
3L Wed,,

Last day for Cit
b day Yy and County Clerk to make
_“,t?a.rly returns to the Pro\‘&im:intl Secr(:::ry(j
<ast day for Councils to return debts, &e,

The Local Comts’

MUNICIPAL GAZETTE.

JANUARY, 1872.

In a:recent case in England (Beg. v. Taylor
&.szth) the evidence shewed that the two
prisoners, with another boy, were seen by a
policeman to gj¢ together on some door-steps
» :ear ‘a crowd, and when g well-dressed per-
t}(i:: ;«:r:s up to see what wag going on, one of

o .th:ers made a sign to the others, and
e the cr:: got up and followed the person
the tail oo hv - One of them was seen to lift

the coat of a man, as if to ascertain

it N

in:l;e;'ev.w_abs anything in the pocket, but mak-
{ ing isible attempt to pick the pocket, and
to place a hand againg ;

t the dress of 2 woma
n
but no actual attempt to ihsert the hand into
the pocket was obsery

ed. Then the ret
urn-
ed to the door-step and resumed thz;r seats.

They repeated this two or three times. There
Was 0o proof of any preconce '
. rt, oth
this Proceeding, ’ o then
tof:e Prisoners were indicted for conspiring
o lr'nmlt larceny, and for an attempt to com-
i b‘m:eny.' But the court held they could
i ebcomncted of either on this evidence,
. ou tles_s the juveniles were much surpris-
ed at escaping 5o easily.

——

|

The last Ontario Gazetle states that a
commission has issued to the Judges of the
Superior Courts of Law and Equity, under
84 Victoria, capter 7 (Ontario), to report to
the Legislative Assembly in respect of any
Bills, or petitions for Estate Bills, which may
be submitted to the House. We trust that
this wholesome provision of the Legislature
may have the effect of stopping such measures
as the Goodhue Bill and other like matters.
It is a pity this provision did not come into
force before legislation, so discreditable in prin-
ciple had taken place. There is still some
hope that it may be disallowed by the Go-
vernor-Genceral. We should be sorry to see the
act ventilated on an appeal to England from
our Court of Appeal, if the judgment there
should sustain that of the Court of Chancery,

Skilled witnesses are generally great bores.
It has been observed that medical men, as a °
rule, are peculiarly grandiloquent, abounding
in resonant technicalitics and scientific mon-
strosities when placed in the witness-box.
We notice that an able medical witness, in an
English assize court, lately furnished the
opposite counsel with the burden of a telling
speech, by informing him that his client’s
“muscular contractibility responded readily
to the electro-galvanic influence.”

La Revue Critique de Legislation et de
Jurisprudence du Canada.—This review has
been highly commended by legal writers in
England, as being a very creditable produc-
tion, in which the subjects are well chosen,
and the articles carefully written. In judicial
language, we ‘‘concur.”

By Imperial statute 34-35 Vic. cap. 112,
children under fourteen, and without proper
guardianship, may, under certain circum-
stances, be sent by the court to an industrial
school. We understand some such, or rather
a more extended act is to be applied for during
the next session of the Ontario Parliament, in
connection with the Boys' and Girls’ Home.
Itis becoming impossible properly to deal with
vagrant children, so as to cause them to grow
up with a prospect of leading useful lives. A
compulsory power of detention in charitable
institutions seems to be wanted.

An English statute, which came into foree
last November, provides for criminals being
photographed in prison, and for the distribu-
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tion of such photographs, with a view to facili-
tate identification, and thereby prevent crime.

The English Law Journal, referring to the
late case of Johnson v. Emerson & Sparrow,
40 1. J. N. S. Exch. 201, says: “We believe
no case will be found in the books, occupying
greater space.” The length is occasioned by
the elaborate judgments upon the question
whether or not the defendants were guilty of
maliciously procuring the plaintiff to be adju-
dicated a bankrupt. The court was equally
divided. One judgment was withdrawn, and
the case goes to the Exchequer Chamber. As
to the mere length of the report, we think the
Law Journal will find that it is surpassed by
the Admiralty case of Sanda and Kirwee
Booty, L. R. 1 A. & E. 109, The Exchequer
case is reported in L. R. 6 Exch. p. 829, and
there occupies T4 pages: the Admiralty case
was argued by 37 counsel, representing dif-
ferent interests, and fills 160 pages.” True, it
may be said of this latter case that it is really a
consolidation of several cases.

We observe that the Supreme Court of
Pennsylvania has suspended an attorney re-
joicing in the name ““J. Charles Dickens,” by
reason of his attempting to intoxicate his
opponent, in order to take an advantage of
him, * until the offence should be thoroughly
purged.” The unprofessional singularity of
the misconduct, and the mysterious duration
of the term of punishment, are alike provoca-
tive of profound amazement.

FEES TO LAWYERS IN DIVISION
COURTS.

A correspondent recently asked our opi-
nion as the propriety of a small fee being
allowed for professional services, as part of
the costs of a successful litigant in Division
Courts ; such fee to be in proportion to the
amount in dispute, or the difficulty of the
case.

The arguments and reasons’ given in the
Jetter alluded to are, as we think, insufficient
and beside the question.  But though he has
not put his case as forcibly as he might have
done, we are aware that there is a growing
desire to have the assistance of lawyers in
these Courts; and it is so on the tenable
ground that with competent professional men,
who understand and are disposed to do their
daty, there may be a saving of time, and con-

sequently of expense. When speaking, how-
ever, of the saving of time, we allude as well
to the preparation of the case before trial
as to the mode of conducting it at the trial.
If a competent lawyer were consulted, before
the case was entered or defence put in, as to
the form of the claim or defence, and the
evidence necessary to support it, there would
be no reason, as a general rule, for those fre-
quent adjournments which are now necessary
to prevent injustice, and which take up so
much time, and would enable the case to be
disposed of on its merits in the first instance

Again, in calling and examining witnesses,
much time may be saved by confining them
to the very points in issue, and bringing the
court at once face to face with the real ques-
tion in dispute between the parties.

The policy of the Division Court system,
however, has hitherto been against any fees
being allowed to professional men in Division
Court cases ; the intention being, we presume,
that the costs should be kept at the lowest
point consistent with the due administration
of justice. Nor must it be lost sight of that
these Courts are intended for the dispatch of
business in a summary way, and to allow to
practitioners in the Division Courts the same
latitude that they have in the Superior Courts,
would be to impair their value as cheap tribu-
nals to poor suitors for small amounts.

As matters -are now arranged, the whole
business of each Court is generally concluded
in a single day. With lengthy examina-
tions of witnesses, and addresses from law-

yers, three or four cases might occupy a whole -

day, and protract the sittings for three or four
days, to the great injury and annoyance of
suitors. In any point of view much would
depend on practitioners, whether the Court
was assisted or not, or whether business was
delayed or not, themsclves become a nuisance:
or the reverse.

The employment of counsel in every case
is not at all likely to become the custom, and
in simple cases would not be beneficial. Pro-
fessional aid should be encouraged in difficult
or complicated cases, and & fee to counsel
taxed at the time, within a certain limit,
having reference to the nature of the case
and with power to disallow a fee in cases
where such a course would scem to the judge
just and proper.

It would be a great improvement if the
judge had porwer, in any case of sufficient im-

[ U ———
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Portance, to transfer it at once to the County
Court, for more deliberate examination and
adjudication. We see there is bill before the
legisiature pointing in this direction; but if it
is altered as proposed, to allow non-profes-
sional men to act as advocates, its effect will
be vicious in the extreme. Neither the parties
nor courts could have any effectual protection
with such a class of men, nor would there be
any proper control over them. To legalise
their employment would be a very dangerous
act, and we do not think that the Attorney-
General, who will of course pass on such pro-
posed legislation, would lend his sanction to
it, or permit such a weasure to become law.

SELECTIONS.

BUSINESS IN THE COUNTY COURTS.

The business done in the County Courts
for the year 1870 still exhibits the stupendous
proportions in number and value of causes
which mark every ‘undertaking’ supported by
the masses. When we compare the Superior
Courts of Common Law and the County
Courts we may imagine ourselves to be study-
ing the traffic returns of a great railway. The
plaints overtop the writs of summons just as
the third class rises above the first class. 1n
1870 there were 412,298 plaints in the County
Courts, and but 72,660 summonses issued in
the Superior Courts. The fees in the County
Courts amounted to £352,445, the fees in the
Superior Courts to £52,593. More than half
a million causes were tried and determined in
the County Courts, while only about 8,400
causes were cntered for trial before juries in
the Superior Courts. When we add that in
the Superior Courts there is a falling off of at
least ten per cent. in general business, as com-
pared with the year 1869, while in the County
Courts things were ‘not worse’ we fear that
we have cowpleted a sad picture for contem-
plation of the profession. Although the num-
ber of plaintsissued in the County Courts was
Somewhat less than in the previous year, yet
It is obvious that busiress is as good as ever,
because the amounts for which plaints were
entered, and the amount sfor which judgments
Wwere awarded, amounts of costs and of fees,
are not less than the corresponding amounts
In the previous year. We are almost stagger-
ed by such figures as £3,644,762, as represent-
Ing the amounts for which plaints were enter-

We are very sorry to see that after the
boasted abolition of imprisonment for debt,
6,337 warrants of commitment were issued,
and 6,597 debtors were actually sent to prison.
1though these figures are not quite so ugly
a8 those for the year 1869, theyare very much
. Worse than the figures for 1860.
e need hardly say that this gigantic mass
of business was not disposed of without con-

siderable labour on the part of the judges and
officers of the Courts. The whole numbers of
days upon which the Courts sat throughout
England and Wales in the year was 8,085,
and their Honours got through an average of
64 causcs per diem. On Circuit No. 6, the
Court, consisting of two judges, sat for 322
days ; but a single judge on Circuit 33 sat for
182 days. With his lot we may contrast fa-
vourably for the judge the 89 days of circuit of”
No. 5. On this last circuit his Honour dis-
posed of causes at the speedy rate of 160 per-
diem,

The plaintiff in the County Court always.
wing; at least he wins ninety-six times in
every hundred, and what is more remarkable,
he gets on the average fifty per cent. of the-
amount of his demand. These two statistical
facts pretty well demonstrate that County
Courts are generally employed in the task of
debt-collecting, and fromn them we deduce
proof of an enormous system of credit existing
among the humbler classes.

The equitable jurisdiction of the County
Courts needs but little comment. Its insig-
pificant extent may be judged from the sin-
gle fact that the total number of equitable pro-
ceedings of every sort and kind fell short of
2,000 in the year.—The Law Journal.

SIR EARDLEY WILMOT.

The retirement of Sir John Eardley Wilmot
from the judgeship of the Marylebone County
Court is an event that calls for comment. No
judge was ever more respected, or ever better
deserved the respect of the profession of the
public. His ability and learning were conspic-
uous, and he was distinguished for the zealous
dischage ofhis onerous duties. He retires be-
cause he is unable to attend to the business of
Circuit 43, and the work that overtaxes the
strength of Sir Eardley must surely try the
powers and endurance of his learned successor.

The Marylebone district comprises a popu-
Iation of upwards of a quarter of a million.

Sir Eardley, supported by memorials from
the inhabitants, petitioned for a division of the
Court, but the petition was disregarded; we
suppose on the scure of economy. Then he
obtained the assistauce of .Mr. Abbott as de-
puty judge for one day in the week, but that
course was not approved of ; and, as Sir Eardley
would not do injustice to the suitors by at-
tempting to do more than his strength per-
mitted, he resigned. We protest against the
costly economy of the Government, but there
is consolation in the case of Sir Eardley Wil-
mot. He is lost to the country as a County
Court judge, but we apprehend that he will be
of greater service as a law reformer, for W'?‘Fh
his talent, his learning, and his ripe judicial
experience peculiarly fithim. His farewell ad-
dress to the Court shows that he has well con-
sidered the subject. He proposes that the
plaintiff should in any case have the option of
of bringing his action in a County Court, and
that when the case involved debt and dama-
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ges above a certain amount, the defendant
sholild have the power to remove to a Superior
Court on giving security for costs. To this
proposal we strongiy object. When the case
i8 of & certain importance the defendant has a
right to a trial before a judge of a Superior
Court, and to have a verdict of a superior jury.

Becanse a man is poor, that is no reason
why he should put up with a trial in a County
Court. Those who go to law must take the
risk of the costs being paid in the event of
success. Besides, if 2 man is too poor to pay
costs, what is the use of suing him for a large
debt or for heavy damages? The next sug-
gestion we hold to be worthy of serious con--
sideration. Sir Rardley proposes that civil
and criminal business should be associated in
the local Courts, the eriminal business being
such as is now dealt with by quarter sessions.

We regard it as most important that there
should be no delay in the disposal of criminal
business. Nothing is so-deterrent as swift
Jjustice, and the wrongfully accused are enti-
tled to a speedy trial. The next recommend-
ation refers to the of the business in County
Courts.  Sir Eardley proposes that there shall
be fixed days for the actions-under £5, and
cases above that amount and jury cases to be
taken on other days. He remarks that with
the present system counsel who attend County
Courts {frequently have to wait for hours and
and then goaway unheard. The cases in
County Courts are now so important that the
aid of counsal is indispensable, and it is mon-

strous that their time should be wasted whilst

the Court is engaged in disposing of a long
list of petty actions. Sir Eardley is of opin-
ion that it would beadvantageous to occasion-
ally promote a County Court judge to a judge-
ship at Westminster Hall. Better men, he
contends,would accept County Court judge-
ships il they knew that step was not a bar to
further advancement. With this we agree,
and for two reasons:—1. We require first-rate
men for the County Courts, asin some re-
spects their position is more difficult than that
of a puisne judge. In a Superior Court the
Jjudge asually has the assistance of counsel,
while in the County Court the judge has gen-
erally to do without that assistance. 2. If
first-rate men took County Court judgeships,
they would be well qualified for Westminster
Hall. We do not mean, of course, that all the
judges should be taken from the County
Courts, and to carry out the plan there must
be a system of promotion in County Court
Judgeships—id est, meritorious judges should
be transferred from less to more important cir-
cuits. Sir Eardley says that he left Bristol for
the London Court that he might not be de-
barred taking his small share in legal improve-
ments. We hope, and indeed we are confi-
dent, that his retirement from the office of
Jjudge will enable him to render greater ser-
vice in the much needed work of legal reform.
—The Law Journal.

CARRIERS.
PASSENGERS’ LUGGAGE.
Macrow v. . W. R. Co., Q.B, 19 W. R. 878.

The plaintiff, returning with his household
from Canada to England, had among his lug-
gage various articies of bedding, with which he
intended to provide his new scttlement, wher-
everit might be. The defendant, by whose
line he travelled. lost his goods, and then he
sued them for damages; and having on the trial
recovered damages, from the calculation of
which the bedding was (among other things)
excluded, he obtained a rule to increase the
damages by the value of the excluding articles.

After hearing the rule argued the Court
took tinie to consider, and at length delivered
a judgment in which an attempt is made to
scttle some general rule by which ‘to deter-
mine whatis ** passengers’ luggage.” ** What-
ever,” says Cockburn, C.J., delivering the
Jjundgment of the Court, * the passenger takes
with him for his personal ease or convenience,
according to the habits or wants of the parti-
cular class to which he belongs, either with
reference to the immediate necessities or to the
ultimate purpose of the journey, must be con-
sidered as personal luggage.” “Apparel for use
or ornament, the sportmans’s gun and fishing-
rod, the artist’s casel, and the student’'s book
are mentioned as instances,** and other arti-
cles of an analogous character, the use of
which is personal to the traveller, and the
taking of which has arisen from the fact of his
Journeying.” *On the other hand, the term
ordinary luggage, being thus confined to that
which is personal to the passenger and carried
for his use or convenience, it follows that
what is carried for the purpose of business,
such as merchandise or the like, or for larger
or ulterior purposes, such as articles of furni-
ture or household goods, would not come
within the description of ordinary luggage, un-
less accepted ay such by the carvier.”” It is to
be feared that notwithstanding this careful at-
tempt at discrimination the question isnot much
nearer a settlement than it was before, and the
case cannot be safely cited to prove anything
except that bedding is not ordinary passen-
gers's luggage.  When the term is allowed to
include what the passenger carries for wlti-
mate purposes, but not what he carries for wl-
lerior purposes, inasmuch as the superlative
is larger than the comparative, it must be as-
sumed that ultimate and uiterior are used
with a different reference, and that by the lat-
ter term is signified something beyond any
purpose, even an ultimate purpose,of the jour-
ney. But the ultimate purpose of the journey
is something to be done after the journey is
accomplished, and is thus distinguished from
the necessities of the journey itself, and this
is shown by the instances put; in fact, almost
everything a passenger ever carries is carried
for such purposes. But where these ultimate
purposes end, and the purposes which are ul-
terior to them, and are therefore not purposes
of the journey at all, begin, is far from clear.
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The distinction might be drawn between a
permanent settlement at the journey’s end and |
% mere temporary sojourn, but this is not ex- |
Pressed in the judgment, although it would |
;]_)p{sreqtly suit the facts of the case. That
c;f:::;tlon w?uld not, however, apply to mer- l
& ]lsg carried for sale, for there the sojourn

only intended to be temporary. It would

€ open also o this objection—that a passen-
Ber might recover for a loss, on his Jjourney
out, of that in respect of which he could not
Tecover on his journey home; or if things orig-
Inally taken out were held to retain their cha-
racter on their way back, this would not ap-
Ply to anything newly acquired and on the
road to its destination. [f, again, the test of |
Ppersonal use is applied, it is hard to say that ‘
a man does not as much personally use his
bed as any article of clothing. And if it is
said that the things must be sach as people
ordman[y CaiTy, it was answered in this case
a}_xat emigrants ordinarily do carry their bed-
“t‘g" and emigrants are just as much a class as
::(1; ists or sportsmen. Tt is not therefore easy
o see that this case has really contributed to
¢ solution of the vexed question, What is
passengers’ luggage ? and we cannot help en-
{.er:lalqug a doubt whether the case was right-
t{st ec1e ed, whether the true application of the
plainlt)i és?lrilftlduse would not have given the
Slters S damages, and whether thestest of
literior and ultimate purposes was not an e
tirely false and impossible groumi of dlir;lflg
tonn.. It' may at first sight appear that the
quallﬁcatlon, * the taking of which has arisen
frogn the fact of his journeying,” gives some
?ssxstance; but on examination the test will be
ound to fail, forif it means anything to the
5;1;‘[)&?9 it must mean that the traveller takes
o Ings for the sake of the Jjourney, and
€8 not take the journey for the sake of the

things. But though thi W

" gh this would exclude mer-
chandise carried for N ¢ mer
clade az:]au'ned for sale, it would equally ex-

¢ ny other things which are certai
;;l‘(;lut(}le.d in passengers’ luggage and mosltn 1)}["
ment, }ngs mentioned as such in the judg-
requi,rlg eed, it would exclude everything not
placete by the fact of moving about from
meansottl:lace' If, on the other hand, it only |
gion o at the journey must form the occa- |
then ce t(;l:e'lte the necessity of taking them,
fallen ot inly the plaintiff’s goods would have
Within the description, would in fact be

a8 wide a3 any passeng 1 ire.—
licitors sz;,;:{d. ger could desire.— The

FREIGHT IN ADVANCE.

a.tg:e may be inclined in our hearts to sneer

e law of the Medes and Persians, ¢ which
:ﬁt:::ti: not,”. but we must remember that
of the Mno evidence whatever that the judzes
cular ] edes and Persians thought the parti-
on l(l)w bad and deserving of amendment.
Oﬁentalsour:; go far beyond these immutable
by thev.; hat can we say, when arraigned
A intelligent foreign jurist,” in defence of
sourt of Exchequer Chamber in the case

[ 4

of Bryne v. Schiller, which has already call-

ed forth comment and rebuke, but which be-
comes more acutely aggravating when we sit
down calmly toread the report of it in the
current number of our Reports(40 Law J.Rep.
(~s.) Exch. 177). “Held,” says the head-
note,“that a payment in advance on account
of freight cannot be recovered, even though
the vovage fail” ¢ That,” says the Lord
Chief Justice,“ is settled by the authorities.”
It is cxactly contrary to the law of all other
European nations; and even across the Atlan-
tic, where people make up for contempt of all
things old by excessive veneration of the com-
mon law, the Courts have discarded our rule,
and have decided that a payment of freight in
advance must be repaid if not earned. The
Lord Chief Justice regrets our rule, thinking*
it founded upon an erroneous principle, and
anything but sat'sfactory. Mr. Justice Byles
says that the current of authority is too strong
even for the House of Lords to resist. Mr.
Justice Keatingsays that it is unfortunate that
we should be left out in the cold, but there is
the law, and it ought not to be shaken; and
Mr. Justice Lush winds up the argument by
declaring that it is highly important thata rule
of commericial law, established so long as the
one in question, should be adhered to. After
all we are only dealing with the foreign tribu-
nals as the immortal recruit did with his breth-

' renin the militia:—*Bill,” said the squad,”
! you are out of step.”

“ Well,” replied Bill,”
then change yours.” — The Law Journal.

MAGISTRATES, MUNICIPAL,
INSOLVENCY & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES,

ASSAULT—SECOND INFOBMATION—MANDAMUS.

The applicant, C., baving appeared to an in-
formation charging him with an assault, and
praying that the case might be disposed of
summarily under the statute, ., the complai-
nant, applied to amend the information by
adding the words ¢ falsely imprison.” This
being refused, II. offered no evidence, and &

, second information was at once laid, including
the charge of false imprisonment. The magis-
trate refused to give a certificate of dismissal
of the first charge, or to proceed further there~
on, but indorsed on the information, ¢ Case
withdrawn by permission of the court, with
the view of having a new information laid.”

Held. that the complainant could not, even
with the magistrate’s consent, withdraw the
charge, the defendant being eutitled to have it
disposed of.

Held, also that an information may be
amended, but if on oath it must be resworn ;
and that the amendment might have been
made bere.
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Semble, that the more correct course would
have been to go ou the original case, and,
under 32-33 Vie. ch. 20, to refrain from adju-
dicating.

A mandamus to hear and determine the first
charge, and, if dismissed, to grant a certificate
of dismissal was however refused, for the with-
drawal was equivnlent to o dismissal; and the
magistrate might under sec. 46, refrain from
adjudicating, and if it were dismissed without
» hearing on the merits, there would be no
certificate.—In re Conklin, 31 U. C. Q B 160.

“CORPORATION—OBSTRUCTI@NS.

A corporation is not responsible for the neg-
ligence of others in leaving obstructions in the
street, when it appeurs that the driver might
have avoided the obstructions. {Mondelet, J.)
— Maguire v. The Corporation of Montreal,
1 Rev. Crit. 476.

{DOMINION ARBITRATION.

Held, that the Superior Court of Lower
Canada has jurisdiction over an arbitrator
appointed by the Government of the Dominion
of Canada, under section 142 of the B. N. A.
Act, while acting as such within the Province
of Quebec, and may enquire whether such
arbitrator is in the legal exercise of his office.
—OQuimet, Attorney-Geaceral, v. Gray, 15 L. C.
Jur. 808.

Erectiox Law — DisQuALIFICATION oF Caxpl-
paTes—Lzasms BY CORPORATIONS.

ITeld—1. That a lease of a stall in the mar-
ket with the Mayor, Aldermen and Citizens of
the City of Montreal, is a contract within the
meaning of the 29-30 Vie. chap 56 sec. 7.

2. That such contract, eutered iuto by a city
oouncillor prior to new election, i3 not such
a continuiug eontract as will disqualify him,
when re-elected, from sitting under the new
election, nor thereby deprive him of his geat
in the said Council.

3. That, under the Act, 29-30 Vie. chap 56
aec. 7. the words us<e:d being, ** Any member of
the said council who shall, directly or indi-
rectly, beecome a pacty to, or security for any
contraet or agreement to which the corpora-
tion of the said eity is u party, or shall derive
sny interest, profit or advantage from sueh
coutract or agreement, shall thereby become dis-
qualifird and Jose his sent ia the said Couneil,”
the Jadge caunot oust from office a member
re-elocted, who had contracted with the cor-
poration while sitting as councillor under a
prior electio.

4. The Mayor has not, nor bas the City
Clerk of Montreal, power or authority to can-
cel leases made by the corporation, and such
deeds of eancellation will be adjudged ullra vires.

5. Leases by corporations, and releases,
should be under the seal of the corporation.—
Smith v. McShane and the Mayor ¢t al. of Mon-
treal, 15 L. C. J. 203.

ErectioN LAwW—CONTRACT.

Held—1. That the candidate is liable for
services of carters engaged at his bidding to
convey voters to the polls in a municipal
election,

2. That a member of an Election Comnmittee
engagzing the earters will be held responsible
for their wages.

3. That such contracts can be enforced at
law by suit,—Ramage v. Lenoir dit Rolland,
15 L. C. J. 219.

INSOLVENCY—PROVINCIAL LEGISLATURE.

Held, that by section 91 of the B. N. A. Act
of 1867, the Parliament of Cauada has exelu-
sive legislative authority in a!l matters of in-
solvency. and an Act of the Lezislature of the
Province of Quehec changing the constitution
of an incorporated Benefit Society, so as to
force a widow to receive from the Society $200
once for all, instead of a life rent of 7s. 64.
weekly, on the ground that the Society was
insolvent, is uncoustitutional and null; and
may be declared so by the courts having civil
jurisdiction within the Province.—Belisle v.
L’ Union St. Jacques, 15 L. C. J. 212,

INsoLvENCY —DOWER.

The decision of Mr. Justice Torrance, re-
corded at p. 243 of La Revue was reversed in
Review, Mackay. .J. dissenting. Messrs. Jue-
tices Mondelet and Berthelot were of opinion
that sectivn 57 of the Insolveut Act of 1869
did not apply to dower and other gains de
survie dependent upon the contingency or con-
dition nf sarvivorship to the husband, these
special rights of our civil laws not being ex-
pressly mentioued in the provision of the Act.
Mr. Justice Mouleiet farther remnrked, that
even if ih»y La:d been z0 mentioned, the provi-
ston of the Act would be uncounstitutional, the
Pariiament of Canvla having no control over
the civil luws of the Province. Mr. Justice

Mackay was in favour of Mrs. Morrison’s
claim, because it wus founded upon our Insol-
vent law, interpreted in the way in which the
Eaglish Courts had interpreted a similar sec-
tion in the Englizh statute, the way in whieh
the Cour:s in Ontario or New Brunswick would
interpret it.—In re Morrison and Dame Anwe
Simpson, claimunt, v. Henry Thomus, 1 Rev.
Crit. 474.

Ixsouvency—Dook DrBTs.

The purchaser of the book debts of an
insolvent estate cannot complain that some of
these debts have been collected by the assignee
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previously to the auction eale, although the
list of debts showed no such collection whon
the sale was made. (Mondelet, J.)-~Lafondv.
Rankin, 1 Rev. Crit. 476.
Ix80LvENCY—COMPOSITION.

Ield, that a composition discharge under
the Insolvent Act of 1864 affects the insolvent
only, and does not relieve outside parties secon-
darily liable, not parties to the insolvent pro-
ceedings.—Martin v. Gault, 16 L. C. J. 237.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING

CASES.
ALIMONY.

A wife has no action against her husband
for alimentary allowance on the ground that
she cannot be comfortable in the house of her
husband. She must reside with him. (Mon-
delet, Mackay and Beaudry, JJ.)—Conlan v.
Clarke, 1 Rev. Crit. 478.

BaxxkiNg.

Held, that when a bank discounts for A. a
draft by him on B., and accepts a check for the
proceeds and delivers it to A., for transmis-
sion to B., to enable B. therewith to retire
a draft for a similar amount, drawn by A. and
accepted by B, for A.’s accommodation, and
about to fall due at the branch of the bank
where B. resides, on the faith of A.’s repre-
sentation, assurance and undertaking (without
authority, however, from B.) that B. will ac-
cept the new draft, and B. receives the check,
and before using it has knowledge of the trans-
action as between A. and the bank, B. canuot
legally use the cheque to retire his own accept-
ance on the old draft, without accepting the
new one.—Torrance et al. v. Bank of B. N.
America, 15 L. C. J. 169.

Birs AND NoTES—ALTERATION.

The word * months,” which had been omit-
ted in a note after the word ¢ three,” had
been inserted by the holder without the know-
ledge of the endorser. Held, that this was not
alteration, and that the endorser was liable.
(Torrance, J.).—Lainé v. Clarke, 1 Rev. Crit.
475,

INsuraNcE.

Introducing into the insured premises a
gasoline machine of a dangerous character
without the consent of the insurer, is a viola-
tion of the policy. (Mondelet, J.).——Matthews
Y. The Northern Insurance Co., 1 Rev. Crit. 475.

Quiering TiTLRS AcT.

The Court will not grant a certificate to

quiet the title of a party who claims to be the

legal owner in fee simple, but who is not in
possession by a person who disputes the title
of the claimant: in such a case the claimant
maust first recover possession of the premises.
—Re Mulholland, 18 Chan. R. 528. ~

RarLway CoMpany—CoMMON CARRIERS.

Notice of arrival of goods being given by
the Company to the owners or consignees that
they ¢‘remain here entirely at the owner’s
risk, and that this Company will not hold
themselves responsible for damage by fire, the
act of God, civil comwmotion, vermin or deteri-
oration of quantity or quality, by storage or
otherwise, but if stored, that a certain rate of
storage would be charged for the storage of the
goods,”” and which was paid to the Company
by the owners.

Held, that though the liability of the Com-
pany as common carriers had ceased, by the
arrival of the goods, the Company was still
liable for damage as warehousemen and bailees
for hire; but that in this cause the evidence
did not show any negligence on the part of the
railway company. Duval, C. J.,, Monk and
Stuart, JJ. (ad hoc). Conira, Badgley and
Drummond, who held that by law uegligence
was presumed if damage shown, and the onus
of proof of care was on the Company, who had
made no proof whatever to rebut the presump-
tion against the Company. — Grand Trunk
Railway v. Gutman, 1 Rev. Crit. 478.

SEDUCTION.

Plaintiff being aware that the dofendant was
s married man, saued him in damages for
seduction. Ield, that no action then lies.
(Berthelot, J.).— Lavoie v. Lavoie, 1 Rev,
Crit. 474.

TAXES—LEASE.

Under a clause in a lease the tenant had
promised to pay all the taxes on the premises,
ordinary and extraordinary, foreseen and unfore-
seen, daring the lease. Ileld, that this clause
did not comprise taxes for the widening of
streets, for which compensation had been paid
to the landiord. Badgley, Monk, Drummond,
JJ. (Dissenting, Duval, C. J., and Caron, J.)—
Shaw v. Laframboise, 1 Rev. Crit. 476.

Voip CoNTRACT.

The plaintiff, on the 29th July, agreed with
defendants verbally to enter their service 28
book-kesper on the 1st September following,
for a year from that day.

Held, a contract not to be performed within
& year of the making thereof, and within the
Statute of Frauds, and therefore void for not
being in writing.— Dickson v. Jacques et al, 81
U.C. Q B. 141,
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CANADA REPORTS.

ONTARIO.
ELECTION CASBES.

COUNTY OF GREY (SOUTH RIDING) ELECTION
PETITION.

Huxrer, Petitioner, v. LAUDER, Respondent.

{ Reportsd for the Cannda Law Journal by C. A. BroucH,
Barrister-at-Low. )

Controverted Elections Acts—Adjorrnment —Power of judge
to change place of hearing—Evidence of bribery--Respon-
sibility for acts of anents and sub-vgents— Payment of ex-
penses of voter—T'reating—Destroying election accounts.

When a rule of Court has been granted in pursuance of 34
Vie., cap. 3. sec. 14, appointing a place for the trial, not
within the Division, the election for which is in question,
the judge by whom the petition is being tried has no
power to adjourn, for the further hearing of the cause,
from the place named in the Rule of Court to a place
within such division.

Where a charge of bribery is only the unaccepted offer of
a bribe, the evidence must be more exact thau that re-
quired to prove a bribe actually given or uccepted.

The Respoundent entrusted about 3700 to an agent for elec-
tion purposes without havingsujrorvised the expenditure.
Held: that this did nut make him personally a party
within 34 Vict. cap. 3, sec. 48, to everyillegal application
of the money by the agent, or Ly those who recejved
money from him. But if a very excessive sum had been
so entrusted to the agent, the argument of a corrupt
purpose might have been reasonable,

When a candidate puts money into the hands of his agent,
and exercises no supervision overthe way in which the
agent is spending tlat woney, but acercdits and trusts
him, and leaves him the power of spending the money
although he may have given directivns that none of the
mouey should be improperly spent, there is such an
agency established that the candidate is liable to the
fullest extent, not only for what that agent may do, but
also for what all the people whom that agent employs
may do. 3

The payment of a voter's expenses in gaing to the poll is
illegal, as such, even though the payment may not have
been intended as a bribe,

The distribution of liquor on the polling day, with the
object of promoting the election of a cundidate, will make
his election void.

When all the accounts and records of an election are in-
tentionally destroyed by the respondent’s agent, even
if the case be stripped of all other circumstauces, the
strongest conclusions will be drawn against the respon-
dent, and every presumption will be made against the
logality of the acts concealed by such conduct.

Where bribery by an agent is proved, costs follow the
event, even though personal charges made against the
respondent have not been proved, there having been
no additional expense oceasioned to the respondent by
such personal charges.

{Owen Sound-- Sept. 12, 13, 14, and Nov.
7, 8, 1871-—Mowat, V. C.]

The petition in this case was presented by
Alexander Hunter, a voter =t the election,
agaioet the return of Abraham William Lauder.

By virtue of a rule of the Court of Queen’s
Bench, the case came on for hearing at Owen
Sound, » place not within the electoral division,
in September, but owing to the absence of a
material witness was adjourned until November.
Upon the adjournment the question was raised
whether the presiding judge could adjourn from
Owen Sound to a place within tho electoral divi-
sion, for the further hearing of the case, Bat the
Jearned Vice-Chancellor decided that he had no

~ power to grant such an adjournment, as by so
doing he would in effect override a rule of court.

1t was alleged in the petition (amongst other
things) that corrupt practices within the mean-
ing of section 46 of ¢ The Coatroverted Elec-
tions Act of 1871,” 34 Vic. cap. 3, had been com-

mitted by and with the knowledge and consent
of the respoudent himself, and also by bis agents.

The corrapt practices with which Mr. Lauder,
the respondent, was personally charged, were
direct offers of bribes. and treating meetings of
electors.

The offers of bribes were said to have been
made to one Alexander McKechnie and one
James Black. who were examined as witnesses.
The evidence of both was countradicted by Mr.
Lauder on his own oath. McKechnie had ac-
tively supported the respondent at the previous
election for the vidiny, and Mr. Lauder seemed
to have expected a like support from Lim at the
election now in question. In this expectation
Mr. Lauder (nccording to McKechnie’s evidence)
asked him to ‘“come into our committee to-right,”’
and added, * we'll furnish you with plenty of
means,” MecKechnie did not go to the commit-
tee, and did not give Mr. Lauder his support.
He deposed that he considered Mr. Lauder’s
observation ‘*in the light of bribing”’ him.

James Black deposed that he had heard that
Mr. Lauder had a large sum of money to spend
on the election; that he applied to Mr. Lauder
for some of it; that he offered to work, if paid;
and that he (the witness) said that money would
“do good " in his section ; but he also deposed
that Mr. Lauder would not give him any money ;
said it would be illegal to do so. and made him
no offer. The witness added that Mr. Lauder
told him to ¢ go to Perry.” He stated that he
did go to Mr. Perry, and that Mr. Perry said
he had no money. Aud it further appeared that
the witness in fact got no money either from Mr.
Lauder or from Mr. Perry, and that he in con-
sequence voted for Mr. McFayden, the opposing
candidate.

As to the treating, it was proved that on vari-
ous occasions Mr. Lauder expressly forbade all
treating, as well ae everything else of an illegal
kind being done to promote his election. But
it appeared that on the nomination day. at &
meeting held after the nomination, in the Orange
Hall in the village of Durham, refreshments
were brooght into the room by one Woodland,
and were partaken of by the persons present.
Mr. Lauder deposed that he knew nothing of
these refreshmeats before they wera brought in;
that he told the parties bringing them in to be
careful, and that they might be *‘ coming too
near the law.” He further deposed that he did
not pay for these refreshments, and that no ac-
count for them had been rendered to him.
There was no evidence to the contrary of what
Mr. Lauder thus deposed. There was, however,
evidence that he did pay for refreshments pro-
vided for various committees at their business
meetings. The central committee at Durham
consisted of about nine persons; the local com-
mittees did not seem to have respectively com-
prised 80 many. There was evidence, also, that
on some other occasions there was a general
treating of electors at the close of public meet-
ings of electors, which Mr. Lauder had been
addressing, and while he was in the house where
the treating took place. There was no other
evidence of knowledge or consent. One Thomas
Smith swore that after a meeting held at a
tavern in Egremont, which meeting had been
addressed by Mr. Lauder, he had given a treat
for which he paid $5; that some time after the
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treat he received $20 from Mr. Lauder ; that he
had paid the $5 at the time the treat was given,
and before he received the $20; and that the
treat was given on his own responsibility, and
Mr. Lauder was no party to it: that Mr. Lauder
gave the $20 to pay for the use of the room in
which the meeting was held, for his (Mr. Lau-
der’s) own personal expenses at the tavern, and
for refreshments which had been furnished for a
eommittee which beld a meeting at the tavern
that evening. It was notshown that Mr. Lauder
was aware that Smith had treated when he gave
him the $20. Smith also swore that he had
expended more than $20 for refreshments for
eommittee-men, for feed for their horses, &c.,
in addition to the 5 paid for the treat.

The corrupt practices said to have been com-
mitted by Mr. Lauder’s agents were chiefly
these: 1. bribery; 2 treating meetings of elec-
tars; and 3. giving spiritwous drinks during the
polling day.

In regard to bribery, the principal instances
proved were committed by one George Privat.
Privat was the principal canvasser for Mr. Lau-
der in that part of the township of Normanby
oalled the ¢ Old Survey.” Privat was called on
by one William Scott and oune Charles Grant,

and was either asked to go on the committee (for

securing Mr. Lauder’s election), or was told by
Scott that he had been put on the committee.
The former was his own recollection, the latter
was Grant’s recollection of what bad occurred.
He sent word to Durham by these persons *‘ that
it would take $100 to work up the Old Survey.”
In reply, he was told that so much could not be
given. Ile was told also to go to one Meddaugh,
whom he knew. He went to Meddaugh accord-
ingly, and at Meddaugh's instance Mr. Perry
gave him $50. Privat ¢ was not told what he
was to do with the money.” but he received it
“tto spend on the election.” He went into the
cauvass, and in the course of it he committed
the alleged acts of bribery.

The alleged bribery was this: it appeared from
his own evidence that after conversing with cer-
tain named voters severally, a day or two before
the election, he dropped money for them on the
ground, and then walked away; that in each
case he meant this money to be picked up by
the voter; that his chief or only purpese in this
was to secure the voters’ support for Mr. Laa-
der; and that he dropped the money instead of
handing it to the voter, because he imagined
that this indirect mode would enabie the voter,
if sworn, to say that he had received no money
Meoddaugh, to whom he referred Privat as to
money, was another member of the central com-
mittee. Perry, who gave Privat the money, was
a distant relation of Mr. Lauder’s; he was the
secretary of the central committee; kept all
accounts ; was the treasurer for the contest, and
received from Mr. Lauder, and disbursed most of
the funds which Mr. Lauder from time to time
supplied for the purposes of the election.
Mr. Lauder stated in his evidence that he
had ¢ refused to have anything to do with com-
Iittees.” The only instructions which he ap-
Peared to have given with reference to the
expenditure of the money were those implied in
his forbidding any treating, hiring of teams, or
Paying for votes. Two of these voters were exam-
1ned, and proved the finding of the money which
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Privat had dropped. Privat stated that he had
some talk with the voters referred to about their
doing some ploughiag for him.

The Vice-Chaucellor considered that if this
part of his evidence were correct, the suggestion
about ploughing was, like the dropping of the
money, a colourable pretence by which it was
proposed to evade the law.

William Scott, who solicited Privat to take
part in the active work of the election, was a
member of the central committee. e ¢ went
round to the different places and hrought in re-
turns, sometimes written and sometimes verbal,
of how the other comumittees were getting on.”

Mr. Perry paid ont about $1709 for the pur-
poses of the election, an:l after the election
he claimed credit for that amonat from Mr
Lauder. Mr. Lauder allowel and settled $625
only, but objected to tha balance as unneces-
sarily spent (not, he said, as illegally spent), and
had not yet paid it. Perry swore that he, not-
withstanding, expected to be paid, thouch he had
not yet received any promise to that effect.

It appeared that the letters and nccounts with
reference to the election had heen destroved. Mr.
Lauder stated that he had destroyed all the letters
written to him, and had kept no copies of the let-
ters written by him, in which reference was wade
to money matters; and Perry swore that he had
destroyed all papers connected with the election
about ten days after it took place, incluling &
list of the members of the central committee, a
record of their proceedings, and an account of
moueys expended.

It is thought unnecessary to state the evidence
on points involving no question of law, or no
question upon which the Vice-Chancellor in giv-
ing judgment expressed an opinion.

J. K. Kerr appeared for the petitioner.
The Respondent appeared in person.

Mowar, V. C.—1 am satisfied that no case has
been mude out against Mr. Lauder personally.

With regard to the Orange Hall meeting, the
weight of evidence goes to show that it was a
meeting of committees ; and besides, vo refresh-
ments for the meeting were ordered or furnished
by Mr. Lauder, or paid for, or promised to be
paid fer, by him. I do not think that reasonable
refreshments furnished bdona fide to committees
are illegal, :

As to the alleged treating at Normanby, Smith’s
evidence is unsatisfactory, but there is no ground
for believing that Mr, Lauder kuew that Smith
had treated when he gave him the money.

The case of McKechnie, as stated by himself,
is not sufficient to prove Mr. Lauder guilty.
McKechnie- states that Mr. Lauder said, ‘‘come
over to our committee to-night, and you shall be
furnished with plenty of means,” and McKechnie
gwears that he considered this an offer of a bribe

to him. He did not go to the meeting, and no

other sonversation on this point took place. Now,
where the charge is only ths unaccepted offer of n
bribe, the evidence must be more exact than is re-
quired to prove a bribe actually given or acceptad.
A very little difference in the language employed
might make a great difference in the intention
of the supposed offer. Where a conversation is
not followed by the act spoken of, we are not,
uonecgessarily, to presume 2 bad intentinn. In
an election, means are required for legitimate

S
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purposes; and I am not at liberty to infer that
Mr. Lauder meant I shall furnish you with
plenty of wmeans for illegal purposes.”

The case of Black is weaker than that of
McKechoie. He says—¢ 1 heard Mr. Lauder
had a large amount of mouey for election pur-
poses, and I asked him for some. He refused
it, and said it was illegal, and told me to go to
Black applied to Perry, and Perry
neither gave him money nor a promise of any.
It would be preposterous to say judiciaily on
this evidence that Mr. 'Lauder or Mr. Perry
offered or promised to give the money which
they both refused to give. Both McKechnie and
Black voted against Mr. Lauder.

Next it is said that Mr. Lauder entrusted large
sums to Perry: that he should have supervised the
expenditure, and that his failure to do so makes
him personally a party within section 46 of the
Actof 1871 (34 Vic. o. 3), to every illegal applica-
tion of money by Perry or by those who received
money from Perry. The sum which Mr. Lauder
gave was under $700; there is no evidence be-
fore me that that sum was an excessive one for
legitimate expenses; and a certain amount of
discretion must be placed in a candidate’s agents.
If he had put £7000 into Perry’s bands, the
argument of a corrupt purpose might have been
reasonable. The facts do not suggest to my
mind any idea that Mr. Lauder intended his
money to be employed illegally.

For these reasons I think the personal charges
not made out.

The Respondent then addressed the court as to
bribery hy agents.

Mowar,V. C.—I may dispose of this case on the
ground of the illegality of Privat’s acts. He was
askcd by Scott to assist in the canvass, and was
referred to Durham for money. . He went there,
and got the money from Perry, through the ju-
tervention of Meddaugh. These three persons
ware the mémbers of, or connected with the com-
mittee at Durham. Mr. Lauder argues that it
does not appear that Perry paid the money with
the concurrence of the committee ; but there is no
evidence that Mr. Lauder had said or done any-
thing to create a necessity for this concurrence,
and there is evidence to the contrary. Perry
received no instructions as to the mode of the
distribution of the money. That was left to his
discretion; and Mr. Lauder in his evidence dis-
tinctly repudiated all committees, and stated that
he had made his payments through Perry. But
even if Perry had been directed to carry out the
instructions of the committee, and had disobeyed,
he being the trensurer for the election, the secre-
tary of the committee, and the confidential agent
of the caudidate, his acts would still bind the
candidate. This is laid down in the Stuleybridge
case, 1 O’M. & H. 69. There Mr. Justice Willes
said: —‘ I have nlready in the Bewdley case (Io.
18). had occasion to decide this much. There it
appeared that the gitting member had put a sum
of money into the hands of his agent, and that
he exercised no supervision over the way in
which tbat agent was spending that money ;
that he had given him directions, and I thought
really intended, that none of that money should
be improperly spent ; but that he had accredited
and trasted his agent, and left him the power of
spending the money, and I came to the conclu-
sion upon that, that there was such an agency

established as that the sitting member was re-
sponsible to the fullest extent, not only for what
that agent might do, but for what all the people
whom that ngent employed might do: in short,
making that agent, as far as that matter was
concerned, himself, and being responsible for his
acts. I see no reason to doubt at all that that
is perfectly correct.”

This is no new law: it has been the rule ever
since there was a record of the law of Parliament;
it is founded on reason, and if another rule were
adopted, a candidate might give his agent money, "
take the benefit of the expeaditure, and after-
wards say that he did not authorize the mode in
which the money had been gpent, claim freedom
from responsibility in respect of the use made
of it, and thus evade the whole law against cor-
rupt practices. I caunot hold otherwise in this
instance (in which there is no dispute as to the
the facts), than that Mr. Lauder is responsible
for the acts of Privat. -

As to these acts: Privat talked to certain voters
about the election, and dropped the money for
them, so (as he explains it) that they might be
able to swear that they had received no money.
To constitute the offence, it is not necessary that
voters should accept an offered bribe. The two
voters called confirm all that was necessary in
Privat’s evidence to make out the charge against
him. His purpose Was to secure the votes by
means of thiz money. I have no alternative but
to hold that Privat has been guilty of such acts
as agent ag render the election void.

So far the case is free from doubt.

As to some other points, it may be proper
that, for the information of parties concerned, I
should intimate the impression I have formed.

As to Ray, I do not consider the $2 given to
him to have been a bribe, as distinguished from
o payment for the expenses of himself and the
other voters who were going with him to the
polls; but the payment would be illegal either
way, according to the decision of Chief Justice
Richards at Picton, and of my brother Strong
at Barrie.

As to the treating by agents of meetings of
electors, in order to promote the election, if
the validity of the election had in my view de-
pended on that question, I would, in consequence
of the decision in the Glengarry case, have re-
served the point for the opinion of the Court of
Queen’s Bench.

If it had been necessary for me to decide as to
the effect of distributing liquor on the polling
day, I do not at present sce how I could avoid
holding that the object was the promotion of the
election of Mr. Lauder, and that the election
was void on that ground.

With regard to the destruction of the accounts
and papers, I consider the matter & very grave
one. If the case were stripped of all other cir-
cumstances but the destruction of the records of
the committee and the accounts, by a person
holding the position of Mr. Perry in the elec-
tion, I incline at preseut to think that it would
bemy duty to draw the strongest possible conclu-
sions against the respondent; and that I should
make every presumption against the legality of
the acts which were concealed by such conduct.
The only safe course for an honest candidate to
pursue, is to have all papers preserved, and to
be able to show how all the money was ex-
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pended. For such a candidate, or any agent of
hig, to be content with saying he does not know
how the money is spent, is very unwise.

But I pronounce no decision on these points,
a3 the conduct of Privat has rendered it unne-
cessary. On the ground of Privat’s acts I de-
clare the election void, and I shall report thht
it was not established to my satisfaction that
corrupt acts were committed by or with the
knowledge of Mr. Lauder personally.

The English practice is that costs follow the
event where bribery by an agent is proved, and
I follow that practice.*

The respondent then urged that there should
be an apportionment of the costs, as, according
to the judgment of the court, the petitioner had
been successful on some only of the issues,

Mowar, V. C, said that there did not ap-
pear to have been any increase of the costs on
account of the issues on which the petitioner had
failed; that his observations as to the destrue-
tion of papers were to be borne in mind, and
that, under all the circumstances, be did not
think there should be any apporiionment.

WEST TORONTO ELECTION PETITION.
ARMsTRONG, Petitioner, v. CRooks, Respondent.

( Reported by Hexry O’Briex, Esq., Barrister-at-Law. )

Controverted Klestions Act—-Particulars.

Where particulars of alléged corrupt practices, &c., have
been delivered under an order for that purpose, better
particulars will not he ordered, if those delivered sub-
stantinlly comply with the spirit of the order by giving
all reasonable information.

Norwill better particulars be ordered, even when the order
is not complied with in furnishing certain detail, pro-
vided the judge to whom the applieation is made thinks
these details unnceessary or unrcasonable, nor unless
the respondent can shew on affidavit that the want of
such information will prejudice him in his defence.

Semble, that the powers of the judge at the trial as to
amendinent of the petition, and particulars, and post-
ponement of the trial should be liberally exercised so
as to prevent a failure of justice to either party.

[Chambers, July 12, 1871..—Richards, C..J.; Hagarty,
C.J..C. P.; Morrison, J., and Mowat, V. C., Judges
on the rota.]

‘Cattanach, for the respondent, obtained 2
summous calling on the petitioner to show cause
why he should not give better and faller parti-
culars: of the charges contained in the petition,
and directed to be given by a judge's order in
that bebalf.

Hurrison, Q C., shewed cause.

The particulars furnished are sufficient, and
at least are the best we ean give. The informa-
tion must be obtained from those oppozed to us,
and we cannot be reasonably asked for more.
The order for particulars was too strict in its
terms, but we have complied with the epirit of
it by giving all reasonable information.

Cattanach, contra.

The particulars furnisbed do nof comply
With the order made; and though the cause
Bow shewn might have applied to the application
for the order in the first instance, it is not an
8nswer to the present application: Bristol Case,
22L.T. Rep, N.S. 729, and a note of Nottingham
Case,in 47 L. T. 241. [Ricaarps, C. T, and

AGarTY, C. J., C. P.—We will not hold parties

Ib' See Norwich case, 1 O°'M. und H. 11; Bev:dley case, Ib. 21;
s 34; Bridgewater case, [b. 116; Dublin case, Ib. 273;
tgo case, Ib. 802, —Eps. C. L. J

rigorously to orders made, unless injastice will be
done. We have not acted in the view you con-
tend for; and if the order is too strict, can we
not re-mould it now?] The order as made must
be followed, and the particulars ask very explicit
answers, which are not complied with. [Counsel
read the order and particulars, pointing out where
the latter werein his opinion defective. Mowar,
V. C. — It really makes no matter, as the evi-
dence would be heard by the judge who may try
the case. RicuArDs, C. J.—Admitting that the
original order is more strict than we now think
it should bave been, the question is pow whether
you have pot got all the particulars you can
reasonably nsk. We will carry out the sphit of the
Act and rules, without regard to teehnisalities.
HaGArTy, C. J. C. P.—Many of these orders
were made before any practice was settied in this
country in relation to them.] The practice in Eng-
1and and Ireland is in favour of our eontention,
See Bradford Case, 19 L. T. Rep. N. 8. 728, 728.
and the cases there referred to.

Ricrarps, C. J. — We will not defeat en-
quiries on apy technical grounds, and we are
not prepared to make any further order unless
Mr. Crooks can shew by affidavit that he will be
prejudiced; nor do we think he will be preju-
diced. If, at the trial, the contrary is shewn. the
trinl can be postponed, and there can be little
difficulty ov expense in a city este: in a case
tried in a country place, there might be some
difference in this respect. If the particulars
delivered are in reasonable compliance with the
spirit of the order—aund we thiuk they are—we
must hold that the order has been sufficiently
complied with.

Summons discharged.

COURT OF COMMON PLEAS.

Hopr v. WHITE ET AL.
Distress for rent— Seizure of sheep—Liability of landlord—
T'respass.

It is illegal to distrain sheep for rent when there are other
goods upon the premises sufficient to satisfy the claim ;
and trespass was therefore held to lie against a landlord
for the act of his bailiff in so distraining, it appearing
that he had spoken of his making the sale, and had
received the proceeds thereof, and no evidence being
offered of his non-complicity thercin.

[22C.P. 5]

The declaration stated, in the first count, that
plaintiff was tenant to defendant White, and
defendant wrongfully distrained divers goods
and chattels, viz. : 4 cows, 1 span of horses, 19
sheep, and 14 lambs, as a distress for rent, and
wrongfully sold the same, whereas no rent was
due.

20d Count. That plaintiff was tenant to de-
fendant McLean, and same as first count.

3rd Count. Setting out tenancy of White, who,
without plaintif’s knowledge, assigoed to Me-
Lean, and plaintff, without notice, paid to White
before distress; yet defendant distrained the
property meutiouned and wrongfully sold, &c., no
rent being due.

4th Count. Trespass to plaintiff’s goods as
described in first count.

Pleas by Keller and MoLean ﬂWhite having
allowed judgment to go by default), not guilty
by stat. 11 Geo. IL. ch. 19 sec. 21.

The case was tried at the last Fall Assizes, at
Toronto, before Galt, J.
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The only point necessary to be noticed is that
bearing on the defendant McLean's liability for
the act of his bailiff Keller in seizing plaintiff’s
sheep.

The jury found that there was other sufficient
distress besides the sheep.

The objection was then taken that, granting
the seizure of the sheep to be illegal, McLean
was not liable.

The evidence was that McLean had given a
warrant to seize the goods, chattels, and growing
crops. The plaintiff seized all, incluling the
sheep, no one seeming to have any idea that any
peculiar exemption attached to them. The bailiff
swore McLean told him to distrain plaiotiff’s
goods. :

After taking this objection, at the close of
plaintiff’s case, defendant McLean was called in
his own beha!f. He was not asked anything on
either side as to any knowledge of the kind of
property seized, or of his having ratified or repu-
diated anything done: but he said, *‘when I
signed the warrant, and sold the distress, 1 did
not know plaintiff had paid the rent.

It was admitted be was paid his claim by
Keller out of the proceeds of sale. Nothing
appeared to have been left to the jury as to
whether McLean assented to, or ratifiel, or had
knowledge of the sheep beinz seizad ; nor did it
seem that, although muany poiuts were urged to
him by counsel, he was asked to submit any
such questions.

Damages were assessed against White by de-
fault. The jury found the value of the sheep,
$150

There was a verdict for defendants, McLean
and Keller, and leave was reserved to plaintiff
to move to enter a verdict for him agaiust them
for $160, if she Court thought him entitled to
recover. -

In Michaelmas Term, K. McKenzie, Q. C., ob-
tained a rule to set aside the verdict for Keller
and McLean, or so far as it related to the 4th
count, and to enter a verdict for plaintiff on the
4th count for $150 on the leave reserved, on the
ground that it was trespass to seize plaintiff’s
sheep for a distress, while there were other suf-
ficient goods liable to distress on the premises,
and the judge should have directed a verdict for
plaintiff on the 4th count, and for a new trial on
the law and evidence.

Mc Michael shewed cause, citing Narget v. Nias,
1 El & FlL 439; Woodf. L. & T. (last ed.) 744;
Dawson v. Aiford. 8 Dy. 312 a; Lewis v. Read,
13 M. & W. 834; Freeman v. Rosher, 13 Q B. 780.

K. McKenzie, Q C., contra, cited Keen v. Priest,
4 H. & N. 236; Add. Torts. (last ed.) 504, 533 :
51 Hen. III., stat 4; Gauntlet v. King, 3 C. B.
N. 8. 69; Haseler v. Lemoyne, b C. B. N. 8. 530.

Hagaery, C.J., delivered the judgment of the
Court.

There seems to be no doubt that sheep are not
distrainable while there are sufficient other goods
to satisfy the claim. The stat. 51 Hen. IIL ch. 4
#o declares, and its curious phraseology is quoted
in Keen v. Priest (4 H. & N. 236) The pro-
hibition may, we think, be considered universal
under the words, ¢ Nul home de religion ne auter.”

This caso was for taking sheep, the first count
averring that the sheep were taken, although
there was other sufficient distress. Second count,
trespass. Third couat, trover.

Watson, B., says, ¢ From the earliest period
of our history, it has been the law that sheep
are not distrainable, if there are other goods on
the premises to satisfly the debt. The seizure
wag therefore wholly illegal. If the plaintiff
had replevied, he would have been entitled to a
return of the sheep. The defendant never had
any rightful possession of the sheep; therefore
the case dues not come within 11 Gen. IT. ¢h.19.”

Martin, B. says, ‘¢ As there were other goods,
the sheep might have been rescued.””

Nurget v. Nias (1 El. & Bl. 439). The action
was quare clausum fregit, assault, and carrying
away the goods nand chattels of plaintiff. Plea,
not guilty by statute.

It appeared that there was a distress for rent,
and defendant scized s spade and fork of plain-
tiff, being tools used by him in bLis teade, and
the jury found there was other sufficient distress.

It was objected that trespass did not lie, the

tools not being in actual use. The argunient
was very full.  Lord Campbell, in giving julg-:
ment, reviews the authorities, citing Lord Coke,
that taking tools of trade, while thers was other
sufficient distress, was against the ancient com-
mon law of England, and adds, that as it is in
itself wrongful, **it is difficalt to discover any
legal principle why it should not be the suhject
of an action of trespass, secing that, as a general
rule, wherever goods are wrongfully taken, tres-
pass will lie.” * % Dawson v. Alford, 3 Dyer
312 a, shews it is not pecessary for plaintiff in
his declaration to allege that there were other
goods of suffisient value which might have been
distrained, but the defendant must shew in his
answer, when he justifies, that no other suffiei-
ent distress could be found.” )

We are bound by these authorities that the
declaration here is sufficient.

Tt is then objected that McLean is not respon-
sible for his bailiff’s alleged acts, uunless he is
shewn to have authorized or sanctioned them.
It was proved he received the money from the
bailiff from the sale of the sheep.

Lewis v. Read (13 M. & W. 834) is in point.
The bailiff had yeized goods for the plaintiff’s
beyond the houndary of the farm called Peny-
bryn, for which rent was due by another person.
The defendant received the proceeds of the sale.
Parke, B : ¢ There is no doubt that the acts
of defendint Read, in directing the sale of the
sheep and receiving the proceels, were a suffii-
ent ratification of the acts of the bailiff in making
the distress as to such of the sheep as were taken
on the Penybryn shespwalk, because the taking
of them was within the original authority given
to the bailiff by 0., as the agent of Read. As to
the others, not taken in Penybryn, and as to
which, therefore, the authority was not followed,
Read could not be liable in trover unless he rati-
fied the gets of the bailiff, with knowledge that
they took'the sheep elsewhere than on Penybryn,
or unless he meant to take upon himself, with-
out enquiry, the risk of any irregularity which
they might have committed, and to adopt all their
acts. There appears to have been evidence quite
sufficient to warrant the jury in coming to the
conclusion that he did, in this sense, ratify the
acts of the other defendants; but as this ques-
tion was not left to the jury, the defendant is
entitled to a new trial.” It does notappear from
the report than uny objection was taken at the
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trial on this point, but it says ** there was no
direct evidence that defendint was informed
When the sheep were taken, or bad anv distinct
kﬂowledge that it was not made in the Panybryn
Pheepw:ulk. The point apppears in the motion
 term.”

In Freeman v. Rosher (13 Q. B. 780) a bailiff
had improperly removed a fixture, and paid pro-
ceeds to landlord, who received it without potice
of auy irregularity, nor did Le make enquiry.

atteson, J., giving judgment, says: “ In the
Present case it was taken by covsent, as is found
by the jury, that the evidence to fix the defen-
aut consisted solaly of the warrant of distress,
and of the receipt «of the proceeds of the sale.
The defendant had received no information of
the making of the distress, neither had he inter-
fered about the sale. The facts negative a rati-
fication with knowledge, and there were no
facts to warrant an inference that he intended
anything beyond what appears. Lewis v. Read
18 an authority for defendant.

In Gauntlet v. King (3 C. B. N. 8. 59), a bailiff
ad seized some books nnd papers of tenants on
the premises, aud, on action brought against him
and the landlord, it being assumed the books the
€xempt, the same point was taken. After seizure
thg landlord, on tenant remonstrating, ordered
bailiff to give them up, which wae done. Cock-
burn, C. J., says: ‘* The books and papers were
Undoubtedly taken by way of distress. The
bailiff whose business it was to make the levy
found the articles, amongst other goods of the
tenant, in a cupboard, and he secized them all.
t appears to me that puts an end to the ques-
tion.  Wiilinms, J., expresses surprise why the
things were assumed to be not distrainable. He
8ays the evidence shewed the asportation was
Complete before the landiord ascertained what
‘e had taken. * * [a either view the plain-
4ff must succeed.” Cockburn, C J., asks, « Do
Jou contend that a landlord, who gives a general
8uthority to a broker to distrain, is not respon-
8ible for the act of the broker in exceeding his
Buthority 27

We would gather from this case that the Court
Considered the landlord liabie in any cvent.

In Huselerv. Lemoyne (5 C. B. N. 8. 530) there
Was evidence of an adoption by the landiord of
the bailiff's acts, but there wus some discussion
;18 to the general privciple. Williawy, J.: It
8 quite consistent with the view we take, that
t ¢ landlord is not liable for the acts of the

ailiff in distraining upon premises other than
® demised premises, or for scizing things not
Y law distrainable. But where, as here, he

t“kes the goods which it was meant he should
{}ke, ‘the landlord is liable for any irregularity.”
(The Irregularities were after the seizure). Byles,

*» Dotices the distinction *“ between matters done

Ich are dehors the authority, such as taking

f:;“'es or seizing goods in a different place from

to which the warrant addresses itself, and
l‘(akcn.tse t{f any irregularity committed by the

Oker while acting within his anthority.”
aa;: ?‘Otici"g Freeman v, Rosier. Williams, J.,

y b The authority was to distraia ‘goods’ and

roker distrained *fixturss.””
gtron“lGXpre'ssions of the judges in this case lean
lordsgfi towards the general liability of land-
“ erer bailiff’s acts. Cockburn, C. J., says:
% man authorizes another to do an act
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which involves certain tnings necessary to make
it tegal, he is bound to see that those things are
propervly done, otherwise he is respoansible for the
illegl acts of his agent.”

At the same time there are authorities modi-
fying and restraining the universality of his pro-
position.  See, for instance, Peachey v. Rowland
(13 C. B. 182).

In the case before ug, however, we find the
objection taken., Then we have the evidence of
the defendant, speaking of his selling the dis-
tress. No question is asked him, and he says
noting to shew his non-complicity in the acts of
his bailiff, and we appavently hear no more of
the ubjection till the argument in Term.

We think, ou such evidence, we should not bhe
warranted in sending this case again to a jury,
especially after the years of costly litigation
between the parties on this small claim, and that
the rule to enter the vewvdict on the 4th count
for $150, the vulue of the sheep, must be made
absotute. Had the question been formally sub-
mitted to the jury, there can be little doubt what
their verdict must have been.

We wish to pronounce no opinion as to Me-
Lean’s linbility. had he been fully exonerated
from all sanction of Keller's acts. We are not
satisfied that the point is fully coucluded by
authority.

Rule absolute to enter verdict for plaintiff,
JSor $150, on 4th count.

ENGLISH REPORTS.

COMMON PLEAS.
OPPENHEIM, APPELLANT, v. Wurre Liox Horern
ComeaNy (Limirep) RESPONDENTS.
Inn, money lost by wusst at—Evidense of negligence of
guest—Lewwing bed-room door unlozked.
Plaintiff, a guest at defendant’s inn, went to hed, leaving
a hag coutaining about £27 i

in his trousers’ pocket. He
Jeft his trousers on the ground at the side of his bed
furthest from the door. There was a key in the lock of
the door, but plaintift only shut the deor, and did not
lock it.  Plaintitf had previously pulled the bag con-
taining the money out of his pocket in the conmercial
room for the purpose of paying somebody some 1woney.
1n the course of the night, somebody entered plaintift’s
bedroom through the door, and stole plaintitf's bag of
money :

Held, that there was evidence to go to the jury of negli-
gence on the part of the plaintiff, which occasioned the
Toss in such a way that it would not have happened if
plaintiff had used the care that a prudent man might
reasonably be expected to have taken under the circum-
stances,

{25 I. T\ N. 8. 93.}

On appeal from the ruling of the judge of the
County Court at Dristol, the following case was
stated :

1. This is an action brought against the de-
fendants, who keep a common inn for the accom-
modation of traveilers, to recover for the loss by
the plaintiff when a guest therein of £27. The
case came on on the 1 3th December, 1870. The
following are the particulars annexed to the
summons :

In the County Court of Gloucestershire, holden

: at Dristol.

Between Samuel Oppeubeim, plaintiff, v. The
White Lion Hotel Co. (Limited), defendants.
The plaintiff sues the defendants for that the

said defendants, being innkeepers, the said plain-
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tiff, on the 31st August last, became and was
the guest of the defendants for reward to ha
paid by the plaintiff to the defendants, aud it
thereupon became and was the daty of the de-
fendants to provide the plaintiff with a safe and
properly secured apartment for the reception and
safe keeping of himseif and his moneys and other
personal belongings; yet the defendants did not
provide a safe and properly secured apartment
for the purpose aforesaid, and did not properiy
secure the persoual belongings of the plaintiff,
but were 80 negligent in the premises, and so
wrongfully and npegligently acted as such jon-
keepers as aforesaid, that the plaintiff as such
guest as aforesaid became dispossessed and de-
prived and lost the benefit of certain property,
to wit, a bag containing £22 6s., and was and
is greatly damnified in and about the said pre-
mises. And the plaintiff also sues the defen-
dants for that the defendants, on the day afore-
said, wrongfully converted to their own use and
deprived the plaintiff of the possession of certain
property of the plaintiff, to wit, the said bag of
money. And the plaintiff also sues the defen-
dants for that the defendants contracted and
agreed with and promised to the plaintiff that,
in consideration of his becoming their guest for
reward as aforesaid, they would indemnify and
Tepay, or reimburse him for any money or other
property which he might lose, or of which he
might otherwise be deprived whilst their gaest
as aforesaid. And the plaintiff thereupon be-
came and continued a guest for reward of the
defendants, but the defenlants did not keep and
perform their said agreement and promise, but
broke the same to the injury of the plaintiff as
aforesaid. And the plaintiff claims £27.
Dated the 3rd November, 1870.

2. The plaintiff is a manufacturer and general
wmerchant, carrying on bis hdsiress in London.
The defendants carry on the business of common
innkeepers, in Broad-street, in the city of Brist

3. The plaintiff, who occasionally travels for
the purpose of bis business, had for eleven years
hefore the commencement of this action, when
he happened to be in Bristol, resorted to the inn
called the White Lion Hotel, kept by the defen-
dants when the cause of action arose.

4. On the 8lIst August, 1870, the plaintiff
came to Bristol, and went alone to the Jefen-
dants’ inn (the White Lion Hatel). He arrived
at about eleven o'clock in the evening, was re-
ceived as a traveller, and, upon bhis request, a
bed room for the night was appropriated for his
use. The plaintiff having deposited his port-
manteau in the hotel, went into the commercial
room, where he remnined till about twelve
o’clock, wheu he proceeded to his bedroom.

5. When the plaintiff arrived at the defen-
dants’ jun be had with bim a canvas bag,
containing £22 and some odd shillings in money,
and a halt of a £5 note, such bag with its con-
tents being in the pocket of his trousers whick
he then wore.

6. Whea in the commercial room the plajatiff |
did not exhibit his money, nor mention to any
one that he had any money in his possession, but

about five minutes before he weat to his bed-
room he took out the canvas bag from his pocket,
and took sixpence from it to pay for some
pustage stamps. e then replaced the bag in
his pocket.

i
|

7. The plaintiff was shown to his bedroom by
the chambermaid, who remarked to him that the
window of his bedroom wns open, to which he
replied that he always slept with his window
open.

8. The plaintifi's bedroom was on an upper
storey of the defendant’s premises The window
opened on to n balcony into which two other
ronms of the iun looked.

9. The door of the bedroom had attached to
the inside of it a bolt and a lock with a key in
it, both in good order and ropair.

10. After the plaintiff came to his bed room he
closed the door, proceeded to undress, and placed
his trousers, in the pocket of which the bag con-
taining the money then was, on & chair by the
side of his bed, on that side furthest from the
door, and in such a position that any oue eunter-
ing the room wou'd Ihve had to have gone round
the bed to get to the chair. '

1l. The plaintiff then went to bed without
having locked or bolted the door of the room, the
door remaining shut.

12. There was no notice in the plaintif’s room
requiring guests to lock or bolt the doors, nor
had the plaintiff seen any such notice in any part
of the defeudant’s inn, nor was he told by auy of
the defendants’ servants that guests were re-
quired or advised to lock or bolt the doors. The
plaintiff, in giving his evidence, stated that he
was generally in the habit of locking his bed
room doors when sleeping in an inn, but he had
not done so on the occusion in question.

18. The plnintiff got up at seven o’clock the
next morning. The door of the room was then
shut. )

14. The plaintiff then saw lying on the floor of
his room soms bits of paper and a small toy
sample (which had been in the trousers’ pocket
in which rhe mouey was). The pocket of the
trousers was turned half in and half out, and the
bag with the money contained therein was not in
the pocket nor to be found in the room.

15. As soon as the plaintiff discovered his loss
he asked to see the manager of the hotel, but
was told that he could not see him till between
eight and nine o’clock. The plaintiff remnined
in his room till that time, when he went down
stairs, saw the manager, and told bim he had
been robbed of his money. The manager then
weunt up into the plaintifPs room and inspected
it, and also the adjoining rooms.

16. The manager sent for two detectives, who,
upon their arrival, examined the bed room in
which the plaintiff slept, and the doors and win-
dows, and the baicony on which the latter looked.

17. At the hearing of this case it was proved
or aimitted that the plaintiff had in his posses-
sion £27 in money and a note, contained in a
bag which was in the pocket of his trousers
when he retired to bed; that some person bad
during the nizht stolen such bag containing the
money: that such person could not possibly
have entered by means of the window of the-
bed room; and that the robbdery could only have
beea effected by a person entering the plaiutiff’s.
bed room by the door.

18. 1t wasupon these facts contended on behalf
of the defendants that the plaintiff, in neglecting
to lock or bolt his door, was guilty of negligence,
80 as to exonerato the defendants from their-
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liability as innkeepers, to make good the loss
incurred by plaintiff.

19. No witnesses were called on behalf of the
defendants.

20. The case was tried by a jury, and the
judge of the County Court. in summing up the
case, after referring to the facts of the case, and
explaining the law as regards the liability of
innkeepers for the safe custody of the property
of their guests, proceeded to direct the jury that
the question they would have to consider in this
case was whether the loss would or would not
have happened if the plaintiff had used the
ordinary care that a prudent man might reason-
ably be espected to huve taken under the
circumstances In the former case they would
find for the plaintiff, in the latter for the defen-
dants.

The jury found & verdict for the defendants.

The plaintiff being dissatisfied with the
question submitted to the jury by the learned
judge, gave notice of appeal.

The question for the consideration of the Court
is, was the judge of the County Court rightin
leaving the question of negligence to the jury in
the form hereinbefore stated, without telling
them (as the plaintiff contends) that the facts
proved did not in lnw amount to such negligence
as would exonerate the defendauts from their
liability as innkeepers to reimburse fhe plaintiff
for the loss of the £27. .

If the opinion of the Court should be in the
affirmative, then the appeal to be dismissed
with costs; if in the negative, then a verdict to
be entered for the plaintiff for £27, with costs of
the appeal, it being agreed that in that event
each party shall pay his own costs in the court
below.

Oppenheim for the appellant. The County
Court judge onght not to have left the question
of the plaintift’s negligence to the jury, us thers
was no evidence of negligence on his part.  Ths
defendants were bound to satisfy the jury that
there was negligence on the part of the plaintiff,
but for which the wmoney wuuid not have been
stolen. Thut he failed to do e cited Jurd v.
London and South- Western Ruilway Company,
2 F. & F. 730; Morgan v. Larey. 2 F & F.
283: Cashill v. Wright, 6 BE. & B 895; Burgess
v. Clements, 4 M. & 8. 806 : Armistead v. Wailde,
17 Q. B. 261; Cayle’s Case, 1 S, L. C. 105.

Charles, for the respondents, was not called
upon.

WirLes, J.—1 am of opinion that this appeal
must be dismissed. It appears that the appel-
lant went to an inn of considerable size in Bristol,
and went with a sum of money in his pocket,
which b2 did not publiely exhibit, though he
took no precautiou to prevent itsbeing seen. He
engaged an bedroom. to the dosr of which there
was a lock and key; but though he shut the
door on going to bed, he neglectsd to lock it.
He left the money in a place where it conld he
ROt at hy a person who quietly cuteyed the
room. The money having been stolen by some-
body who entered the bed room ut night while
the appelluant wus asleep, this action was brought.
As o matter of law, it is insufficient to set up in
augwer to the action the bare fact that the
appellant had a large sum of money and yet
left his door unlocked. It is the duty of the inn-
keeper to take proper care of the property of his

guests, and it is possible that he may not have
taken proper care to prevent suspicious persons
from entering the inn. It might be that, though
the jury might think that there was some evidence
of negligence on the part of the guest, their judg-
ment on this point might be overborne by
evidence of negligence ou the part of the landlord,
The negligence here imputed to the appellant is
that though there was a key iu the lock of the
door, the appellant did not turn it, and the
appellant’s counsel has, in aaswer to that cited
the dictum of Lord Coke in Cuyle's case (1 Sm.
L. C. 107), that ia Buch acase **it is no excuse
for the innkeeper to say that he delivered the
guest the key of the chamber in which he lodged,
and that he left the chamber dvor open.” That
is referred to by Erle, J., in Cushil v. Wright,
6 E. & B. 894, who asks, ¢ Can there be such
a general rule ? Maust not the particalar circum-
stances be taken into consideration? Suppose
su innkeeper tells his guest: ¢ Take care of
yourself, for some pickpockets have come into
the place,” and after that the guest leaves the
door open.” Lord Coke indeed said that the
innkeeper did not get rid of his liability by
giving his guest the key ; but he never said that
such guest, to whom a key has been given, need
not, under any circumstances, useit. Supposing
that, as was the case in Burgess v. Clements, 4
M. & 8. 306, a stranger had ouce or twice
looked into the room, or other circumstances
bad happened which ought to have excited the
suspicion of the guest, can it be said that under
these circumstances he is under no obligation to
fasten the door ? Lord Coke goes on, after using
the expression cited, to give instances in which
the innkeeper will be absolved. ** If the guest’s
servant,” he says, ** or he who lodges with him,
steals or carries away his goods, the inkeeper
shall not be charged Moreover, he iutimates
that a guest may by his own act, take away the
responsibility of the inuvkeep:r. * The inn-
kecper,” he says, ‘‘requires his guest that he
will put his goods in such a chamber uader lock
and key, and then he will warrant them, other-
wise not; the guest lets them lie in an outer
court, where they are taken away. the inckeeper
shall not be charged, for the fault is in the
gnest.” Therefore, it is quite clear what Lord
Coke meant by saying that it is no asnswer for
the innkeeper to say that he gave his gaest the
key, but that the guest did not use it, was that
th= innkeeper was not, as matter of law, ipso
facto, ahsgolved by the mere delivery of the key;
but he then goes on to give instauces in which
the inukecper is absolved by reason of the gaest
having taken the responsibility upon himself.

It was urged on the jury by the counsel for the
plaintiff that it was not an unreasonable thing
for the plaintiff to have left his money in his
pocket, and to have left the door unlocked.
Some peopie have an objection to locking their
doors.  Oun the other hend, it was urged that if
a guest at an inn did not like to lock bis door,
he ought to pat his money away more carefully.
All these thiugs are questions of degree aud of
fact. I think that the County Court judge lelt
the question quite properly to the jury. Te
seoms to me o mistake to say that the innkeeper
is responsible unless there has been gross
negligence on the part of the guest, as the term
s« gross negligence,” as was pointed out in
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Cashill v. Wright, is apt, unless explained, to
mislead the jury. Tt was very clearly laid down
by Erle, 1., in Cashill v. Wright, what negligence
on the part of the guest absolves the landlord,
where he says, that ¢ the goods remain under
the charge of the inokeeper and the protection
of the ivn, s0 as to make the innkeeper liable as
forsbreach of duty, unless the negligence of the
guest occasions the loss in such a way as that
the foss would not have happened, if the guest
had used the ordiaary care that a prudent man
may be reasonably expected to have taken under
the circumstances.” I think in this case it was
a question for the jury whether there was not
some negligence on the part of the plaintiff, but
for which the loss would not have happened.
The appenl, therefore, must be dismissed with
costs.

Keativg, J.—I am of the same opinion. Mr.
‘Oppenheim contends that the County Court judge
ought to have told the jury that there was no
evidence to show want of ordinary care on the
part of the plaintiff. If there was no such evi-
dence, then the question whether the plaintiff
had taken such care did not arise. "I think,
‘however, that the judge was bound to leave all
the circumstances to the jury. Mr. Oppenheim
has contended that, if we say the County Court
judge was right, we shall be laying down as
matter of law that a guest at an iun is, under all
circumstances, bound to lock his door. But all
that we do say is, that under the circumstances,
the judge was right in leaving the question to
the jury. The only question of law that ariges
ia, whether there was auny evidence to go to the
Jury. I think there was, und that the appeal
must be dismissed.

M. Swirs, J.—I am of the same opimon. I
think that the direction of the judge was per-
fectly cousistent in point of law. “That is not
disputed by Mr. Oppenheim, and, indeed, it
couid not be, for the direction was precisely in
accordance with the judgment of the Court in
Cashill v. Wright. Rut what Mr. Oppenheim
says is, that there was no evidence of negligence
-on the part of the plaintiff conducing to the loss,
and that, therefore, the judge ought to have
directed the jury that they could not find for the
-defendants on the ground of any negligence on
the part of the plaiutif. I am of opinion, how-
ever, that there was evidence for the consideration
of the jury, and that they were the proper
tribunal to decide the question. I quite agree
with Mr. Oppenheim that & man is not bound to
lock his door; that is a question for himself.
At the same time, I should be far from saying,
that in the present state of the travelling world,
a man had taken proper precautions who left his
<door unlocked. I do not say that his not locking
his door dpso facto relieves the innkeeper from
his liability, still the fact is a strong oue,
-especialiy when there are other circumstances of
negligence. All these things depend on circum-
stances. What may be an ordinary act at a
small inn may assume a different aspect at a
monster hotel. 'Then, again, the plaiutiff had a

onsiderabie sum of 1noney with hiw, and he took
out the bag contaiging it in the commnercial room.
It was a question for the jury what sort of room
this was, and td what kind of people the plaintiff
gave an opportunity of seeing his money. The
plaintiff then went to bed, leaving the money in

his pocket, and though there was a key in the
lock, he did not lock his door. I think the judge
would have been wrong mnot to have left these

matters to the jury, and that the appeal must be
dismissed.

Ju/lgmen(t Jor the respondent.

REVIEWS.

CaNapian Innvsteatep NEews.
Desbarats: Montreal.

There has been for some time a marked
improvement in this illustrated weekly paper.
It is most creditable to its cnterprising pub-
lishers, and deserves a generous encourage-
ment from the inhabitants of the Dominion,
What we especially admire is the absence of
all that nasty, mawkish sensationalism that
renders nearly all the American illustrated
papers inadmissible to families of refinement
and good taste. It is published by George E.
Desbarats, 1 Place " Armes Hill, Montreal, at
the low price of §¢ per annum.

George E.

APPOINTMENTS TO OFFICE.

GOVERNMENT OF ONTARIO.

THE HON. EDWARD BLAKE to be President of the
Executive Council of the Province of Ontario. (Gazetted
Dee. 30, 1871.) .

THE HON. ADAM CROOKS to be-Attorney-General
for the Provinee of Ontario, in the place and stead of the
Honorable John S8andtield Macdonakl, resigned.

THE HON. ALEXANDER McKLNZIE to be Scere-
tary and Registrar of the Province of Ontario, in the place
and stead of the Hon. Stephen Richards, resigned.

THE HON. ARCHIBALD M¢KELLAR, to be Commis-
siuner of Agriculture and Pablic Works for the Province
of Ontario, in the place and stead of the Hon. John Car-
ling, resigned. ¢

THE HON. PETER GOW to be Secrotary and Regis-
trar of the Province of Untario, in the place and stead of
the Hon. Alexander McKenzie, resigned.

THE HON. ALEXANDER McKENZIE to be Trea-
surer of the Province of Ontario, in tihe place and stead of
the Hon. Edmund Burke Wool, resigned.

THE HON. RICHARD WILLIAM SCOTT to be Com-
missioner of Crown Lands for the Provinee of Ontario, in
the place and stead of the 1Hon, Matthew Crooks Cameron,
resigned. —(Gazetted Dec. 21st, 1s71)

POLICE MAGISTRATES.

JOSEPH DEACON, lsq, Darrister-at-Law, to be
Police Magistrate for the Town of Brockville,

DAVID GEORGE HATTON, ksq., Barrister-at-Law,

to be Police Magistrate for the Town of Peterborough.
(Gazetted Nov. 2ith, 1871)

REGISTRARS.

EDWARD JOHN BARKER, of the City of Kingston,
Fisq, M. D, to be Resistrar of the City of Kingston, in
the rooa and place of George A, Cumming, Esq, decoased.
(Gazetled Dec. 25rd, 1571)

DEPUTY CLERK OF THE CROWN,

PETER O’REILLY, of the City of Kingston, Esq.,
Barrister-at-Law, to he Deputy Clerk of the Crown and
Clerk of the County Court of the County of Frontenae, in
the room and stead of Peter O’ Reilly, Senr., Esq ,deccased.
(tiazetted Dec. Loth, 1871.)

NOTARIES PUBLIC FOR ONTARIO,
WALTER MATHESON, of the Town of Simcoe, Esy-,
Barrister-at-Law ; EDWARD OSLER, of the Village of
Fergus, Gentleman, Attorney-at-Law ; and JOHN REID,
of the Village of Edwardsburgh, @entleman. (Gazetted
Nov. 25,1871.)




