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P
OWERS OF COURT OF QUEEN'S BENCH.

oflj;mdentally, in the case of Mulleite & City
ques:-ntreal, notefl in our last issue, (p. 370), &
itseh.!on of considerable interest has presented
jlldgx;, An appeal has been taken from the
ent ha?t of Mackay, J., but the City, Respond-
which h:)jg been about to execute the sentences
ers o -been pronounced against the butch-
ma’dz 2nm’fs and appellants, an application was
in C}mma Judge of the Courtof Queen's Bench
Court mbem for an order to the Recorder’s
i suspend the execution of the gentences
Justy e ?.ppfaal ghould be determined.  Mr.
Tune ;e Bsm.nlle had granted a temporary in-
00m.ton while the case was proceeding in the
- bello'V; but.that order had lapsed. The
ang :;tlon was rejected, both Mr. Justice Monk
aut e Chief Justice doubting whether the
hority of the Court of Queen’s Bench ex-
h:;‘:d to s.uch a case. The learned Judges,
court\'er, did npot hold, apparently, that the
stan would not interfere under any circum-
Wntszs vlvhateve‘r, but only that the case pre.
age o did not justify interference. The dam-
dial)lpprehended by appellants was not irreme-
Yoo ¢, the appellants having the option of re-
eving themselves by payment of the fines im-
r:::d on them ; and further, ‘it was suggested
dics, the St.lperior Court, probably having juris-
ion, might be disposed to exercise it in this
Matter,

RIGHT OF ACTION.

in’f:; decision. in Gnaedinger v. Bertrand, noted
ey gresent' 1ssl'|e, is almost identical, as far
the r; rst puint in the case is concerned, with
%o 1 ing o‘f the Court of Review some years
'vhichnhLap-"m v. Gauvreau, 17 L. C.J. 241,
lugie as since been generally accepted as con-
it w“ehupon the question decided. In that case
Aot el(.i thftt where an order is obtained in
o t:r district by. the travelling agent of &
Dl’inciea} firm, subject to the approval of his
firm ip& s, and the order. is accepted by the
the, n Montreal and the goods are delivered
¢, at the railway or steamboat, the right of

action originates in the district of Montreal.
In the case of Gnaedinger v. Bertrand, the action
was on notes, for which the merchandise sold as
above stated was the consideration, and the
notes, though bearing date at Montreal, were
really signed in Kamouraska. This raised ano-
ther question on which the decisions are not so
clear. In one of the latest cases, The Railway
and Newspaper Advertising Co. v. Hamslton, 20 L.
C. J. 28, the Court considered that the dating of
« contract at Montreal which was really made
elsewhere, did not constitute a cause of action
originating at Montreal. The special circum®
stances of Gnaedinger V. Bertrand seem to have
taken it out of that rule; or, at all events, pre-
gent important points of difference. The notes,
peing made for goods sold and delivered at
Montreal, a8 above mentioned, were sent to the
debtor with place of date in blank, and by him
signed and returned in blank. He had an op-
portunity to date the notes in Kamouraska (the
place of his domicile), if he wished ; but in-
stead of doing 8o, he signed them and sent them
back to Montreal with place of date in blank,
and the Court held that, by doing so, he author-
editor to complete them by filling

ized his cr
in the place of the creditor's residence, where

also they were payable.
e

NOTES OF CASES.

SUPERIOR COURT.
MonTRBAL, Nov. 14, 1879.
GyanpINGsR et al. v- BNRTRAND.

Cause of action—Goods sold on an order obtained
by a travelding agent subject to approval of
employer in Montreal— Delivery at saslway
station— Notes signed by debtor with place of

date in blank. )
J. Thisisa plea to the jurisdictio:

JOHNSON,
tion déclinatoire by defen-

of the Court—an excep
dant.

He say!
the District of Kamou
of action arosé there ;

g that his domicile is at fale Verts, in
raska, and that the cause
that the notes on which
the action Wa8 brought were signed there, and
the merchandize which was the consideration
of them Wwas delivered there. There is evi-
dence of record and also an admission, from
which it would appear that the goods were bar-
gained for st lsle Verte, between the defendan
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and tHé plaintifé’ traveller, the order to be'
subject to the plaintiffe’ approval. They were

delivéréd here—the delivéry at the railway,and’

on the steamboat, being a delivery to the defen-
dant, who paid the freight. Then, as to the
notes: they besr date at Montreal ; but the fact

is, they were sent to the defendant in blank, |!

and he signed them and sent them with th
blank to be filled up. :

This being the state of the facts, all the
argifinent and authority offered by the defen-
daiit appear to me to have been thrown

away. It is not a case wheré the cause of |

action can be said to have originated in Kam-
ouraskd. The debt was incurred in Montreal
for merchandize which was delivered there,
The niotes are the evidence of the debt, and they
are also made payable here (at the Molsons
Bailk). As to the place named in the note as
the place of date, if the defe.dant chooses to
sifm notes with blanks for other people to fill
up, that has always been held as a power of
attorney ffom the sender to the recipient to
fill} it up for him. There can be no doubt, from
the'detided cases, that'we have jurisdiction, atid
that tipon these facts the decliniatory plea must
be dismissed, and it is dismissed with costs,
Macmaster, Hall § Greenshields for plaintiffe.
I’ Amour & Dumas for defendant, .

—

SUPERIOR COURT.

Sumppro0KE, October, 1879.
Bfravtwr v. Rov, and- Dérrox, dpposant.

Satsie-Gagerie— Bxemption from seizure claimed by’

third party, of effects garnishing leased prem-
ises.

DoszrTY, J. Action for rent, with saisse-
gagerie. The opposant claims one stove, one
bedstead and one table as being her Property,
and a8 such exempt from seizure, these being
the only articles of the kind she had. The
plaintiff contested the opposition upon the
ground that the articles had been brought irito
his house by the defendant himself, and that
they garnished the premises as such, and that
in suth @& case the exemption from setzure
could only be claimed by the debtor himself,
and not by a third party. The opposant could
‘not stop the sale ag owner of the propérty Hable
%or rent ; still less could she claim exemptior

lestablished by law in favor of the debtor only.
Opposition dismissed with costs.

L. C. Bélanger fot plaintiff.

H. C. Cabana for opposant,

COURT OF QUEEN'S BENCH.
MoNTREAL, Sept. 20, 1879.
Sre A. A. Domtox, C.J., Mowk, Rausay, TxssiER,
Cross, JJ.
;ManER, appellant; and Aviuer, respondent.
Appeal—Motion lo order party alleged to be the
real appellant to lake up instance.

81r A. A. Doriow, C.J. A motion was made
'on the part of respondent, on the last day of
last term, to compel the Eastern Townships
 Bank to intervene, and to become appellants in
this cause instead of Maher ; on the ground that
Maher, although nominally appellant, is really
appealing for the Eastern Townships Bank.
But Maher was the party in the Court below.
and he has appeuled, and this Court has no
power to order the Eastern Townships Bank to
come in. The motion is, therefore, rejected.
Brooks, Camirand ¢ Hurd for appellant,
T. W. Ritchie, Q.C., for respondent.

COURT OF QUEEN’S BENCH.
[Crown BSide.]
MoNTreAL, Beptember 26, 1879.
Reomva v. Mxyegs.
Monx, J.
Indictment— No Bill "—S8ending bill back to
Grand Jury.

The Grand Jury having found « No bill” ip
the case of Jacob Meyers, charged with murder,

8t. Pierre moved for the discharge of the
prisoner.

B. Devlin opposed the application, and moved
that the bill be sent back to the Grand Jury, 88
there was evidence which had not been brought
under their notice.

Monxk, J., eaid that while the Court had &
right to refer the bill back to the Grand Jury,
he was of opinion, after taking time to consider
that the new evidence referred to was insufficient
to warrant such a proceeding in this cage, and
the application would, therefore, be dismissed.

B. Deviin for the Crown,

8¢, Pisite for Wlie prisoner.
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COURT OF QUEEN'S BENCH.
[In Chambers.]
MonTrEAL, November 17, 1879.
Monk, J.

Marierre et al, Appellants, and City or Mox-
e TREAL, Rerpondents.

'lrludzctwn of Court of Queen's Bench— Applica-

tion for order to Recorder's Court—11177 C.C.P.

ju:irhe appellants having appealed from the
.enf;enc mft?d at 2 LzaaL Nzws, p. 870, pre-
‘ a petition to Monk, J., in Chambers, s¢t-
ng out that while the case was pending in the
fl0‘:;’t];1:ilow‘, they had obtained an injunction
suape nvﬂle,.J ., enjoining the respondents to
by u:ld execution of the sentences pronounced
ot e Recorder against the appellants and
Qn:r butchers kegping private stalls, in pursu-
Bu"c; of the by-llnw's regulating the keeping of
;en stsll.s, until judgment sheuld have been
© .d?red in the case ; that their action had been
dismigsed on November 7th, and & writ of ap-
Peal from the judgment had been issued the
:‘:’:;:3 day; that appellants were now threatened
execution of the sentences; and they
gmyed for an injunction ordering the respon-
te?ts to x?uspend the execution of the sen-
ces until judgment should have been ren-
red on the appeal.
thfoy’ Q.C’., o;:»posed the application, raising
(;\ -PQHesnon of jurisdiction, and citing Art. 1177

‘an)NK, J, .said the first question was whether
the irremediable injury would be inflicted by
tt‘ue;(;,fus?l ot: the Court to interfere. It was
eﬂy b_ at 1mprlsoF|ment would be without rem-
Dl'ls’o ut the parties could be relieved from im-
énf(.):lmen('. by the payment of the fine. The
irmg cel'nent of payment of a fine was not an
diet?edmble damage. Then, as to the juris-
s‘mhon of f.h? Court of Queen’s Bench to grant
-°Ch an application. It was not to stop any-
Cou, tl.]IM was being done in the Superior
Qourt; udgment had been rendered by that
anew to,al-’ld the present application had refer-
Th pex groceedmgs in the Recorder's Court.
Pl‘dc:e(:l itioners asked that it be ordered that no
io\ixt ings be taken: before the Recorders
oty to enforce thege fings pending the appeal
ﬁﬂ;‘lb ¢ Queen’s Bench. It was a matter of great
W@ whether this Court had power to issue an

rta the Becorder's Cgurt;4nd oen sasRming

that the Court could interfere under very ex-
ceptional circumstanges, this did not appesr to
be a case justifying such an exercise of power.
The damage, a8 had been observed, was not
irremediable. His Honor did not wish to pro-
nounce any opinion upon the validity of the
by-law at this stage, but it might be remarked
that if the by-law appeared manifestly illegal,
it might afford some ground for saying that
the Court should interpose its authority.
But the presumption was the other way. The
by-law was sustained by judgments of the
Superior Court, and in another case, that of
Bourdon, Mr. Justice Sanborn and himself had
inclined to a similar view, though the question
was not expressly decided. The presumption
was, therefore, in favor of the by-law. Under
the circnmstances the application would be
without, however, deciding as to the
constitutionality of the Act of the Legislature.

Sir A. A. Dogiox, C.J., who was present at the
hearing, concurred in thinking that the Court
of Queen’s Bench had no power to issue such
an order. The Buperior Court, bowever, might
have jurisdiction. In the Bourdon case, he had
simply expressed the opinion that the matter
could not be brought up by habeas corpus. The
constitutionality of the Provincial Act author-
izing the by-law would come up for considera-
tion when the appeal was decided in the regu-

lar course.
Doutre, Joseph & M¢Cord for appellants.
R. Ray, @.C for respandeat.

SUPREME COURT OF CANADA.
Vaux & Lawgrom et al.
' (Consluded, from p. 576.J

By 31 Vic., cap- 10, for regulating the Pogtal
Service, the enactments of Acts respecting
Customs, Wore especislly for the protection. of
officers, are extended and applied to the officers
employed in the Post Office.

In the Public Works Act, 31 Vic, csp. 12,
sec. 48, all costs in awards made by arbiteators
under that Act, where the award is in favor of
the claimant, shall be taxed by the proper
officer of the Court of Queen’s Bench, Supreme
Cougt, or Common. Pleas, in the Provinces of
Qntario, Nova Scotia and New Brupswick, sud
in Quebec by & judge of the Superior Court.

8o by, 31 Vic., eap. 16, 8ec. 7, of the Actto
preyept uplawful training o the. nse of grms,

rejected,
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provision is made for the protection of justices
and others acting under this Act, which regu-
lates in a very special manner the procedure in
all the Courts where such actions may be
brought.

So by 31 Vic., cap. 17, an Act for the settle-
ment of the aﬁmrs of the Bank of Upper Canada,
authority was given to the Court of Chancery,
or a judge thereof, to make orders and directions
with reference to the trust therein referred to.

By 31 Vic, cap. 23, an Act to define the
privileges, &c., of the Senate and the House of
Commons, and to give the necessary protection
to persons employed. in the publication of
Parliamentary papers, provision is made on the
certificate of the Speaker of either House for
the immediate stay of and putting a final end
to all civil and criminal proceedings in any
Court in Canada.

Under the Trade Mark and Designs Act of
1868, in case any person not being the lawful
proprietor of a design be registered as proprietor
thereof, the rightful owner is authorized to
institute an action in the Superior Court in
Quebec, and the Court of Queen’s Bench in
Ontario, and in the Supreme Courts of Nova
Scotia and New Brunswick, and the course of
procedure is pointed out and specially regu-
lated.

Under 31 Vic,, cap. 61, respecting fishing by
foreign vessels, special provisions are made for
the protection of officers by regulating the
issuing of writs, and otherwise regulating the
proceedings in informations and suits brought
under the Act.

With respect to the Act relating to aliens
and paturalization, 31 Vic,, cap. 66, duties are
imposed on judges of any Court of record in
Canada, and on Provincial Courts therein
named, as to admitting and confirming aliens
in all rights and privileges of British birth, and
directing the mode of procedure in such cases,

By the Railway Act of 1868, 31 Vic., cap. 68,
sec. 15, the duty of appointing arbitrators is
imposed on a judge of one of the Superior
Courts in the Province in which the place
giving rise to the disagreement is situated. So
also by sub-section 13, as to ordering notices,
and by section 15, as to appointing sworn sur-
veyors, 19, as to taxing costs, 22, appointing on
the death of one arbitrator another, 24 and 25,
vesting in the judge the summary power of

determining the? validity of any cause of dis-
qualification urged against an arbitrator, 27 and
28, empowering the judge to issue a warrant to
the sheriff to put the company in possession of
land under the award or agreement, and in
many other matters in said Act quite distinct
from jurisdiction and procedure in ordinary
civil cases.

By 32 and 33 Vic,, cap. 11, «Patents for
Inventions,” provision is made for actions for
infringement and impeachment of a patent,
and for the power of the Courts and procedure
and pleading in such cases.

By the first Insolvent Act of 1869 and the
Act in amendment thereof of 1870, summary
jurisdiction is given to judges and Courts, and
appeals to judges and from judges to Courts,
and Provincial Courts are clothed with powers,
and modes of procedure are given them, which
the Local Legislatures could have no right to
confer, as they have no right to legislate on the
subject matter of insolvency. In Ontario the
judges of the Superior Courts of common law
and of the Court of Chancery, or any five of
them, including the Chief Justice of Ontario,
or the Chancellor, or the Chief Justice of the
Common Pleas, shall and are required to make
and settle such forms, rules, and regulations a8
shall be followed in the proceedings in Chan-
cery ; and in Ncva Scotia an entirely new juris-
diction is given in insolvency to Probate Courts
or judges of Probate, which they never in any
way before possessed.

And as to banks and banking, by 34 Vic.,
cap. 5, jurisdiction in a summary manner is
given to Superior Courts of Law and Equity to
adjudicate as to parties legally entitled to
shares, and the mode of procedure is there
pointed out.

As to the Public Lands of the Dominion, by
35 Vic, cap. 23, a summary power is given t0
the judge of any court having competent juris-
diction in cases respecting real estate, to grant
an order which shall have the force of a writ of
hab. fac. pos., and upon proof to his satisfaction
that the land forfeited should properly revert
to the Crown, to deliver up the same, &c., and
the mode of procedure is provided by this Act.

By 37 Vic.,, cap. 45, for the inspection of
staple articles, as to actions or suits against an'}'
person or anything done in pursuance of this
Act, limitations and restrictions are imposed
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::(:n directions given as to procedure before and
. al, and on giving judgment.
tion g: incit, of course, put forward this legisla-
a conﬁn itself in any way determining, or even
Paﬂiam:matory of, thfa right of the Dominion
s t!;It 50 to legislate ; for it is too clear
Dower .ey do not pc{ssess the legislative
exerci,snelther the exercise nor the continued
couly e of 8 power not belonging to them
ag. ;;onfer it, or make their legislation bind-
tive of :: I put forward these acts as illustra-
Tathor e powerlessness, or perhaps I should
li&men:?y helplessness, of the Dominion Par-
withon if they hfwe not the right to legislate
m&nn: control in the most full and ample
conty T over all matters specially or generally
aq ed to t‘hem by the Imperial Parliament,
cont over ?vhlch all must admit they have sole
rol, 'w1thout being met by so effectual an
a bl‘llctlon. in giving effect to such legislation
‘dmiy 'closx.ng the Queen’s Courts against the
; nlstral.:lon of laws so enacted by and under
in&ll)ltho'nty of the Parliament of Great Bri-
vin c’i ly vxrtutf of which the Dominion and Pro-
“usta .constltutions now exist, and also as
< rative of: t:he utter want in the Dominion
the Dominion Parliament does not possess
cien :any .legislat‘ive power to meet emergen-
w e.qumng legislative control in matters so
an:;qmvoca.lly affecting the peace, good order
om iovet:nnfent of Canada, so clearly taken
acl rovincial Assemblies and confided to the
B ament and Government of Canada.
" t:t I have h.ad no great difficulty in arriving
°8tab1e' conclusion that this Act substantially
lect, ishes, as t!]e. Act of 1873 did, as respects
o ¢ h(::s, a Dominion Court, though it utilizes
purpose Provincial Courts and their
Allle:i: In .conside.ring the British North
D 8 Afzt in the view just presented, as also
cunsedomimon Act on the point to be now dis-
o , the follow:ing extract from the judgment
g Ilﬂ'ner, L. J,, in Hawkins v. Gathercole, 31 L.
He q., 312, may not be inapplicable here.
8ayg
& .
\Voul:ut fn construing Acts of Parliament the
8 which are used are not alone to be re-
) :ngegard must also be had to the intent
thig oo ing of the Legislature. The rule on
“d:flb.lect is well expressed in the case of
i’hiohmg v. J.llorgan in Plowden’s reports, in
“h case it is said at page 204 :—‘ The Judges

of the law in all times past have so far pursued
the intent of the makers of statutes that they
bave expounded Acts which were general in
words to be but particular where the intent was
particular.,’” And after referring to several cases,
the report contains the following remarkable
passage at page 205:— From which cases it
appears that the sages of the law heretofore
have construed statutes quite contrary to the
letter in some appearance, and those statutes
which comprehend all things inthe letter they
have expounded to extend but to some things,
and tho~e which generally prohibit all people
from doing such an act, they have interpreted
to permit some people to do it,'and those which
include every person in the letter, they have
adjudged to reach to some persons only, which
expositions have always been founded upon the
intent of the Legislature, which they have col-
lected sometimes by comparing one part of ths
Act with another, and sometimes by foreign cir-
cumstances, so that they baveever been guided
by the intent of the Legislature, which they have
always taken according to the necessity of the
matter, and according to that which is conson-
ant to reason and good discretion.! The same
doctrine is to be found in Eyeston v. Studd, same
reports, p. 465, and the note appended to it,and
many other cases. The passages to which I
have referred I have selected as containing the
best summary with which I am acquainted of
the law upon this gubject.”

In determining the question before us, we
have, therefore, to consider, not merely the
s of the Act of Parliament, but the intent
of the Legislature, to be collected from the
cause and necessity of the Act being made, from
a comparison of its several parts, and from for-
eign meaning and extraneous circumstances, so
far ag they can justly be considered to throw
light upon the subject in seeking to discover
the intention of the Dominion Parliament.  If
Parliament had no power to add to the jurisdic-
tion of a Provincial Court, or in any way inter-
fere with its procedure, one is struck at the
outset with the strong, if not irresistible
inference that this raises, that the intention of
Parliament must have been to establish an in-
dependent tribunal of the nature of 8 Dominion
Court, and not to add to the jurisdiction or affect
the procedure of Provincial Courts, because it
must, I think, be assumed that Parliament in.

word
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tended to do what they had a right to do—
to legislate legally and effectively—rather than
that they intended to do what they had no right
to do, and which, if they did do, must necessar-
ily be void and of no effect. And having es-
tablished a Court by the Act of 1873, which, it
scems to be admitted, is intra vires, is it reason-
able to suppose that Parliament would repeal a
valid enactment, and for the accomplishment of
substantially the same object substitute in’ its
place a law beyond their powers to enact, and
which therefore could be nothing but a dead
lgtter on the statute book ? But as, for the rea-
sons I have stated, I think, even if a distinct
and independent Court is not created, the Actis
not beyond the power of Parliament, I cannot
invoke this inference, as it appears to me
those holding the contrary opinion might and
should do. But independent of this the Act
seems to contain within itself everything neces-
sary to constitute a Court. The jurisdiction is
special and peculiar, distinct from and indepen-
dent of any power or authority with which any
of the Courts or judges referred to in it were
previously clothed. The Act conferring this
juriediction provides all necessary materials for
the full and complete exercise of such jurisdic-
tion in a very special manner, wholly indepen-
dent of, and distinct from, and at variance with,
the exercise of the ordinary jurisdiction and

" procedure of the Courts. The rights which are
to be determined through the instrumentality
of this new jurisdiction are political rather than
civil rights, within the usual meaning of that
term, or within the meaning of that term as
used in the British North America Act, which,
as I have said, applies, in my opinion, to mere
limited civil rights, and thus we find them
treated in the case of Theberge v. Landry, 2 L,
R. App. Cas, 102, which was an application to
the Privy Council for special leave to appeal
from the decision of the Superior Court of Que-
bec, under the Controverted Elections Act of
1875, declaring an election void, which was re-
fused. The Lord Chancellor in that case speaks
of the Quebec Controverted Election Acts
thus :—

“These two Acts of Parliament, the Act of
1872 and 1875, are Acts peculiar in their char-
acter. They are not Acts constituting or pro-
viding for the decigion of mere ordinary civil
rights. They are Acts creating an entirely new,

and up to that time unknown, jurisdiction in 8
peculiar Court of the Colony, for the purpose of
taking out, with its own consent, of the Legisls-
tive Assembly, and vesting in that Court that
very peculiar jurisdiction which up to that time
had existed in the Legislative Assembly of de-
ciding election petitions, and determining the
status of those who claimed to be members of
the Legislative Assembly. A jurisdiction of
that kind is extremely special, and one of the
obvious incidents or consequences of such &
jurisdiction must be that the jurisdiction, by
whomsoever it is to be exercised, should be ex-
ercised in a way that should as soon as possible
become conclusive, and enable the constitution
of the Legislative Assembly to be distinctly
and speedily known, Now the subject matters
a8 has been said, of the law is extremely pecu-
liar. It concerns the rightsand the privileges of
the electors, and of the Legislative Assembly t0
which they elect members. Those rights and
privileges have always in every Colony, follow-
ing the example of the Mother Country, beeft
jealously maintained and guarded by the Leg-
iglative Assembly. Above all, they have bee?
looked upon as rights and privileges which per-
tain to the Legislative Assembly in complete
independence of the Crown so far as they pro-
perly exist ; and it would be a result somewhat
surprising and hardly in consonance with the
general scheme if, with regard to rights and
privileges of this kind, it were to be found that
in the last resort the determination of them no
longer belonged to the Superior Court which
the Legislative Assembly had put in its placeé
but belonged to the Crown and Council, with
the advice of the advisers of the Crown 8t
home, to be determined without reference eithef
to the judgment of the Legislative Assembly
or of that Court which the Legislative Assem-
bly had substituted in its place.”

The object of the Act of 1873 and that of
1874 was the same : the recitals in both are pre’
cisely alike, and the provisions are jn many re-
spects substantially the same. That object Was
to establish and substitute entirely new tribu-
nals for the trial of election petitions in lieu of
the House of Commons, theretofore dealing
with such matters, and both Acts alike con”
tained all the provisions necessary not only ¥
give such new tribunals full jurisdiction, but
also all necessary and suitable provisions to €8
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al
ez::;tem und' tb.e j.ud‘ges thereof effectually to
onoe toe Bl.lch. jurisdiction, not only with refer-
by Whicﬁr;nclples, but also to rules especially
deayy .hey shz?uld be governed and act in
o twg with ele'ctlon petitions. The object of
Q%molécts being then precisely the same, the
ihstmp lShmfu}t of the desired result being by
am, lil;entahtles sgbstantially much the
cede, (i b, as I understand, it is generally con-
Vireq 4 y those who hold the Act of 1874 ultra
P'enden:t the Act of 1873 established an inde-
e, Dominion Court, and was within the
: of the Dominion Parliament, I am some-
: :ht a lo‘ss to understand how it can be said
1873, e tribunals established by the Act of
Ominl:e not eq.ually within the power of the
u contlon Parliament. The judges cannot sit
L1 rf)v?rtfed election matters under the gen-
th os:lg!sdlctlon of their respective Courts, for
And g ourts h-B,Ve no jurisdiction in such cases,
. erefore in discharging duties imposed by
Act. they do not, cannot, do as judges of the
th'ypectxve Courts to which they belong, but
'lude,aCt as election judges appointed by and
j‘lrisd'th-e Act, outside of and distinct from the
roug lciixon they exefcise in their respective
thig ncial Courts, which is left untouched by
Act.
18;?thout relying too much on the statute of
ing, a)n Which,- th?ugh a repealed statute, being
o materia with that of 1874, might properly
mererred to for the purpose of construing the
% '—8ee ez parte Copeland, 2 De. G. M. & G.
» 1 Burr. 44, where Lord Justice Knight
"lce 8AYS :—
s
ues‘:il::hough it has been repealed, still, upon a
N n of construction arising upon a sub-
ent statute on the same branch of law, it
IT(:;- legitimate to refer to the former Act.”
Mansfield, in the case of the King v.
“w , thus lays down the rule :—
.here there are different statutes sn pari
Xpiren though made at different times, or even
if b; and not referring to each other, they
ster taken and construed together as one
thi ::d as explanatory of each other.—
& dot fa careful. and critical examination of
tiog the of 1874 will exhibit an evident inten-
. t a8 the first did, so does the last estab-
Thh:: independent Dominioa Election Court.
ence. toxnore especially noticeable with refer-
the enactments under the headings

i

« Interpretation Clauses,” “ Procedute,”  Juris-
diction and Rules of Court,” ¢ Reception and
Jurisdiction of Judge,” Witnesses,” and the
provision as to who may practice as agent or
attorney or as counsel in such Courts in case of
such petitions, and all matters relating thereto,
before Court or Judge. I will only notice
more particularly some of them:—(1) The
power given to make rules. It provides that
Judges of the several Courts in each Province
respectively, or & majority—which in Ontario
would include Judges of the Court of Error and
Appeal, Queen’s Bench, Common Pleas and
Court of Chancery—shall make such rules; and
until such rules are made the principles, prac-
tice and rules on which the petitions touching
the election of members of the House of Com-
mons in England are at the pasging of this Act
dealt with, shall be observed, &c. (2) As to
the reception, expenses and jurisdiction of the
Judge : The Judge is to be received, not as a
.fudge of the Superior Court in that character
but as & Judge of the Election Court; in like
manner as if he were about to hold a sitting at
Nisi Prius, ot a sitting of the Provincial Court,
of which he is a member, showing that the
Legislature did not contemplate that he was
then actually about to sit as & member of the
Provincial Court, but as being about to try an
election petition, and when about to do this, he
is to be treated as if he were about to hold a
sitting of the Provincial Court of which he is
a member. And when his powers in such a
trial and in other proceedinge under this Act
are defined, be is not treated simply as a Judge
of one of the Superior Courts, upon whom, as
such, further jurisdiction is conferred, but similar
powers a8 guch Judge are given him, He i
declared to be 8 Court of Record, indicating, I
think, very cleatly that the Court was treated
by the Legisiature as distinct from a Provincial
Court, and required this statutory declaration
to make it s Court of Record, and that the
the Judge was not to be considered as then act-
ing as a Judze of & Provincial Court, nor the
trial as a trial in such a Court. The words of

tion, i
the ’Judge shall, subject to the ‘provisfons of
this Act, have the same powers, jurisdiction

and suthority as 8 Judge of one of the Superior
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Courts of Law or Equity for the Province in
which such election was held, sitting in term,
or presiding at the trial of an ordinary civil
suit, and the Court held by him for such trial
shall be a Court of Record.”

So in like manner are witnesses treated as
being subpcenaed, sworn and treated, not as
being actually within the jurisdiction of the
Provincial Courts; but section 49 declares that
they shall be subpenaed and sworn in the same
manner, as nearly as circumstances will admit,
a8 in cases within the jurisdiction of the Supe-
rior Courts of Law or Equity in the same Pro-
vince, and shall be subject to the same penaities
for perjury.

80, again, in the provision made for regulating
persons entitled to practise as attorneys or bar-
risters before the tribunal thus established, such
tribunal is very clearly distinguished from
Provincial Courts. The clause is thus :—

“8ec. 67.—Any person who, according to the
law of the Province in which the petition is to
be tried, is entitled to practise as an attorney-
at-law or solicitor before the Superior Courts of
such Province, and who is not a member of the
House of Commons, may practise as attorney or
agent; and any person who, according to such
law, is entitled to practise as a barrister-at-law
or advocate before such Courts, and who is not
& member of the House of Commons, may prac-
tise as counsel in the case of such petition, and
all matters relating thereto, before the Court or
Judge in such Province.”

Reading these special provisions in connec-
tion with the Act of 1874, and what has been
said of the Act generally, I think it is not
arriving at a forced or unnatural conclugion to
say that Parliament intended to establish Dom-
inion tribunals exceptional in their jurisdiction,
perfect in their procedure, and with all materials
for exercising such jurisdiction, and having
nothing in common with the Provincial Courts,
and that these Judges and Courts were merely
utilized outside of their respective jurisdictions
for giving full effect to these statutory tribunals
to deal with this purely Dominion matter.

An objection has been suggested by a learned
Judge, for whose opinion I have the very high-
est respect, and which has been treated as of
much force by another learned Judge of a dif-
ferent Province, and on that account I will
notice it. It is said that if this is a Court dis-
tinct from the Courts of which the Judges are
primarily members, Judges have never been
appointed thereto by Commission, nor sworn as
Judges thereof, and, therefore, they are not
Judges of this new tribunal, if as such it exists.

But, in my humble opinion, there is no force in

thig objection. The Judges require no ne¥
appointment from the Crown. They are statut’
ory Judges in controverted election matters bY
virtue of an express enactment by competed
legislative authority. The statute makes Judge®
for the time being of the Provincial Courts
Judges of these peculiar and special Courts:
The Crown has assented to that statute, there”
fore they are Judges by virtue of the law of the
Dominion, and with the royal sanction i
approval. As to their not being sworn,
statute has not provided they should be sword:
If, being sworn Judges already, the Legislatur®
was willing to entrust them with the powef
conferred by this Act, without requiring the®
to be sworn anew, how does this invalidate the
Act, and how can Judges refuse to discharg®
duties thus by law imposed on them, becaus?
it may be that Parliament might or ought %
have gone further, and required Judges to be
specially sworn faithfully to discharge thes®
special duties ? Under the law of 1873, Judge®
in all the Provinces acted in what it is admit?ed
were new Dominion Courts, without bel”gS
specially appointed or sworn, the statute BO
requiring either, and I have yet to learn tb
their proceedings on that account ever have
been or ever could be questioned. .

As, then, I can see no reason why the Domi?”
ion Parliament should not delegate to
Judges of the several Provinces individually, 0f
collectively, or both, whom they appoint &%
pay, and can by address femove, power to deliel"
mine controverted elections, the doing of Whl,cb
not being inconsistent or in any way in conq“’
with their duties as Judges of their respecti?®
Courts, but on the contrary, as shown by
present legislation of all the Provinces in refer”
ence to controverted elections in the LoC
Legislatures, in so acting they are the most sl{i
avle and proper tribunals ; and as the Imperi
Parliament has left it to the Parliament :d
Canada to provide for the trial of controvert!
elections and proceedings incident thereto, 8%
they have discharged their duty by the Statut?
of 1874, utilizing existing judicial ofticers aB
established Courts, by engrafting on or ests
lishing, independent of these Courts througho!!
their respective Provinces, tribunals eminent
qualified to discharge the important duti®®
assigned to them, they have not in so doing, lo
my opinion, in any particular invaded *t
rights of the Local Legislatures, or brought?
new jurisdiction or the procedure under it i
any way in conflict with the jurisdiction or pro
cedure of any of the Courts of the Provincé®
and, therefore, the Dominion Parliament, ':
enacting the Act of 1874, have not, in my OP‘"n
ion, exceeded the express power conferred up?
them to provide for the trial of controve
elections and proceedings incident thereto, | ssad'
therefore, I think this appeal must be dismi urt
with costs, and the case remitted to the Co!
below, to be proceeded with according to
due course of law.
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