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HIGLI COURT DIVISION.

MIDDLETON, J., INICAB5 MAiten 4TH, 1918.

*RE CALEDONIA MILLING CO. v. ,JOHNS.

Divisin Coiirts--Jurisdidiîon over Indion--Order for Cominntial
of Indian under Juidgmrent Dehlnr Proceduire--Contempt of
Court -Execution-Dàvisîon Courts Ad, R.&O.- 1914 ch.- 6'3,
sec. 190 et scq.-Inidian Act, R.S.C. 1906 eh. 81, sec. 102-
Exemnption of Property of Indian front Seizure--Poivers of
ProinecialLegislature-BritishNorth Amierica2Ad, sec. 91 (24).

Motion by the defendant in aL Division Court action for an
order prohibiting further proceedings against him. iii the Div-
ision Court, as a judgment debtor, on the ground that lie was an
Indian owning no property outside bis reserve.

A. L. Baird, K.C., (or the defendant.
H. Arreil, for the plaintiffs.

MIDLVTON, J., in a written judgment, said tfiat on the 4th
Msirch, 1917, judgmient was pronounced. against the defendant
in the Division Court for S164.22,- on the 23rd November, lie
was exainined as aL judgment debtor; and, on the 12thi Decejinher,
the Division Court Judge, being of opinion that the defendant
had 8ufficient meaxns and ability to pay the debt, thougli hie
property was not liable to 8eizure, by reason of the provisions of
sec. 102 of the Indian Act, R.S.C. 1906 eh. 81, made an order
for his conmittal to gaol for 40 days.

This was i effeet getting at exempt assets in an indirect way.
If the proceedmngs were i any way regarded as based on contempt,
there could bc no contexnpt in withholding that which %vas by
law exempt from seizure.

* This eaue and all cthers so marked to b. reported in the. Ontaria
Law Reports.

1-14 o.w.N.
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RE MITCHELL. 3

bUs (Wiilialln's) executlors Ill50 te hunyii qlusioni) as part
of bis share iii his fate'setae

1Byý th1 e wvil o1tf Wý' i 1lian b 1y11i s Ihuîre (subjut to iertain nnor
provisions) take( a iife interest oinly, and(I t1w c>tae is t o be divi\ided,
amonig bis radcire per st irpes.

The ebildrenl of Wýilliamil no l Lonted thati thgy ftake' u ie the
wili of James, mid thlat the moimey iii questiuîîi ouight neot te have
beeni paid to the executors (if thieir fathur.

James, by his will, se hpr is dwlighueas a homne for
bis wife and faily, anýd thien deIli aIl i, estate fo bis executors

Î1iii trus teConvert ald uise for the mlainleltenanc of bis wife -nid
fa ilyad to pay certain suins t his sons, -anld alt sd t

after the eýxpiratii of five ear froir anid aifter jiiy aea
11nly Sevm to 1hema( vsa1e11 equfpa[l iý d potinpyo
and colnvey to ail of miy ehidren"' (ninýiig thi) "ail a singu-
lar miy real and personalett share andi share alike" aeuh
por-tion as the executors mai.y retain te provýide, frini the hIin,ter
for Hm wife aiud fainiy resding witihber i ILhe homestead, tiny
balance of ineomle biug divided yearly amiionIg ai1 l is ebidlrei,

On the death of thle widow, the income shalh be divided - unt il
the tim)e appointed b.y this rnyý wiil f'or myi execuitors . . . to
divide apportioni or pay over tu iny severl dhuldren hi equal
proportàios the whole of miy realilnd personal ett.

"And( 1 order and direct thiat in caeay fm cide shoi
de mwiu having reeied(ý blis; or lier portion . and

ieaviig issule . . . survi%'dug at thle timie a di-vision cf mylN
estate shall lie made amIong iny ohidren the chuld or ehildren of
such of miy chidren seo dig sh1aI1 represent and receive their
deeeased pareut's share but if any cif mly chlrnsholid dlie
leavinig ne issue . . . sýur viving the share or portion herein

b cequeathied te sueli childl shall revert t0 and becoilne part of

The widow of Jamnes survhiv William and died reny.
Referenice to Kirby v. B3angs (1900), 27' A.R. 17; Gaskehl v.

liannan (1805~), Il Ves. 489, 497; -Miniors v. Battison (1876),
1 App. Cas. 428; Jq)liisoin v. ('rook (1879), 12 (Ch. D. 639; 11n re
Goulder, [1905] 2 Ch. 100Y)

T» this ce, tHm eta (Jamies,) gave flui discretion to the
executors. lie probabiy did not conitemiplate bis wife sur viving
beyond the five years, for lie directed the incomne to be divided
during the periodI which was to elapse between the de.athi of the
wife and the division of bis esta9 Aut the executors are to dièvde
after five yars "at sucl time as miay semi te them isal;
and the gift over is, "if any of mny chiidren should dlie without
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RE HUGHE9S.

agent. While the action wits pendîng, it possessed a flexibility
which was lost once judgmnent was pronounecd; and, whÎle an
order iniglit have been miade before judgment adding parties,
thîs wius in effect an attempt to add a defendant after judgment for
the purpose of enction only.

. e Sturmer and Town of Beaverton (1912), 25 O.L.R. 190,
566, was the case of an applicant wvlio wa8 a mnan of straw put
forward by the real authors off the lit igation. The respondenithad
no choice and made no election.

Upon this short ground, the motion against Whittles-ay failed;
and, for the sanie reason, his motion succeced. 1ec had assigned
the money to Mr. D. H. Stewart, and the money in Court mnight
be paid out to Stewart.-

No costs.

MIDDLETON, J1., IN CnAMBEIS. MAnca STRW 1918.

*REý HUGHES.

Truts and Trust ees-M Iort gage Held by- Trustee Corporation as
Truste for Beneficiaries under Marriage &eUlemenlt-Veected
Interest of Beneficiaris-Riphi to Take Pr&perty in Specie-
Assignment of Mortgage to Accountant of Court--Compensîa.
tion of Tru8tee-Costs.

Motion, by ait persons benefioially interested, for an order
directing the Toronto General Trusts Corporation to atssign a
mortgage for $260,000, now held by it, se trustee under a settie-
ment, to the Accountant of the Supreme Court of Ontario, to
be field by him fer those beneficially interested.

A. W. Ballantyne, for the aduit beneficiaries.
F. W. Harcourt, K.C., Official Guardian, for the infant bon-

eficiaries.
W. N. Tilley, K.C., for the Toronto General Trusts Cor-

poration.

M1DDLETON, J., in a written jidgiinent, said that, under a
inarriage settiement made ini 1876, certain land was settled ini
trust. By an order made in 1901, the Toronto General Trusts
Corporation 'vas ap)pointed trustee ini place of the survivor of
the original trustees. Early in 1917, ain advantageouis offer to
purchase the land 'vas recei ved; and it 'vas arranged that the sale
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REX v. CROSS.

to ls soni James, an'd katuer in ltew WHi there \\as this clause: 111
devise and will that iiy wife faînily av thiri homie and
mlaintenance -withi miy son Jameis."'

Ti's did not gi\v the wifu ald f:tily ail iesiate( in th1w lmads,
Whenl James accuptedl the devise, li av isas(eut fo th1 pro-
vision of the will,,il an ncto oge10 h io n 1aiv
i.e., the infant ebidreni not forisfamiliated, a homne mjih hilm
either on the land or hewreNvr ]ls hiome nigli 1w, buit on hi$
death there was no obligation N\hich- wo(uld pas, to is> estate.
His obligation ivas purelYpronl and dîid with humai.

In cach case it is a natrof interpreting thev w Il. This is
much more liko Re Pringle (1911), 3 O.W.N. 231, (hni I, Nest or
(1916-7), Il OAW.N. 220), 438. In the latter casýe the homeustead
was to be intiiained as a home for ail thle children, and thlas, iin
the vicw of the Court, was a righit givenýi to the chlildrenl lasting
during their lives.

The crucial poinit here was, thant thie obligation was personial
upon the son, anid flot an estate in the land.

MAF3TEN, J., MN C1HAMBRFjs. M&AcH 5ýru, 1918.

REX v. CROSS.

Crîiinal Lau>--Keepîig Common BawdlyHous-air<j'
Conviction-Crîminal Code, sec 22?5 (6 &Ç 7 Edu'. vil. ceh. s,
eec. 2)-No Evidence 1o Suskmin CovcinOdrQuashinig.

MUotion to quash a conviction of Enma Cross, by the Police
Magistrate for the Town of Siincoe, "for thiat she( . . at
the town of Simc(oe . . . in or about the monthl of.Jaiuary,
1918, dlid keep a dIlsorderly house, to wit, a commi1onbad
house, by keeping anid mlairntaining a certain houlse . . . in
the said to-wn of Sinicoe for the purpose of prostitution, colttrary
to sections 773, 774, and 781 of the Crîninal Codle."

J. R. Jones, for the dlefendant.
J. I. Cartwright, K.C., for the imigistrate and the complain..

ant.

MASTEN, J., in a written judgmient, saidi that lie coujld find
llothfig in'* the evidenep, to indicatte thait the dedatwas the
keeper of a bawdy bouse as dlefinedl by thle Code.
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The learned Judge had not oin3tted to, consider the terms of
the amendment to sec. 225 of the Criminal Code by sec. 2 of the
amnending Act of 1907, 6 & 7 Edw. VII. ch. 8. Section 225 now
reads: "A commnon bawdy house is a house, room, set of rooms
or place of any kind kept for purposes of prostitution or occupied
or resorted to by une or more persns for such purposes."

The defendant's house was kept primarily for the purposes of
a residence, not of prostitution. Before he went to, the war,
the premiîses were rented by the husband of the defendant, and
he and she lived there. Since the husband's departure, the de-
fendant had lived there with her mother and brother. The
mother appeared to ýbe in control, for she ejected the defendant.
1No money was ýpaid by the, only man who resorted to the place
to fornicate. lI that aspect of the case, there was no evîdeniee
that the house was a bawdy house or that the defendant was
the keeper.

Reference to Rex v. Weller (1917), 40 O.L.R. 296; Rex v.
Jackson (1917), ib. 173; Regina v. Rehe (1897), 1 Can. Crim. Cas.
63; Rex v. Osberg (1905), 9 Cari. Crim. Cas. 180.

The conviction ehould be quashed without costs; the mag-
istrate sheuld be protected.

MIDDLETO-N' J., IN CHAMBERsý. MÂRcH 6TH, 1918.

LOCKIIART v. WOODWARD.

&ettlement of Action-MIotion Made afWe Lapse of 8 Year8 to Dis-

miss Action for Want of Prûsecution-D etermi nation byi Local

Judge that no. &ettlement M4adeý-Reversat on Appeal-Motion
Made in Bad Faith-Costs of Mfotion -and Appeal.

Appeal by the pilitiff from an order of a Local Judge dis-
missing the action ivith coats, for want of prosecution.

A. A. Macdonald, for the plaintiff.
A. E. Knox, for the defendant.

MIDDLETON, J., xi a written judgment, said that the action
was beguli in April, 1911, and an appearance was entered by the

defendaxit on the lIth M~aY, 1911. Nothing more wvâs done, so

far as shýewn by the Court~ records, until this motion was màde in

January, 1918.



FOX WELL v. POLIUY HOLDERS MUTUAL LIFE INS. CO. 9

The plaintiff said that, after the commencement of the action,
it was arranged that the action should drop, each party paying
his own costs. The defendant denicd this in an affidavit; but
lie bad been cross-examinetl upon it; and the correct finding of
fact should be that the action was settled.

The learned Local Judge had takcn the contrary vicw; but
hie had before him the saine niaterial as was now before the
Judge in appeal, and that only; and the Judgc hcaririg the appeal
was in as good a position as the Local Judge to formi a conclusion,
axid must give cifect to his own views.

The learned Judge reviewed the evidence and said that, in
face of ail the circumstances, the affidavit of the defendant
could not be acccpted.

R~egret was expressed at the great expense gone to in seeking
to obtain $5, the full amount of costs incurred i entering the
appearance and defence. Therc were now costs of a motion,
affidavits, cross-examination, and appeal. Each party should
be left to bear bis own costs, were it not abundantly plain that
the motion was not made in good faith.

The appeal should be allowed with costs, and an order should
be made, rciting that it appeared that the action had been
scttled between the parties and that the motion was unnecessary
and improper, and dismissing the motion with costs to be paid
by the defendant to the plaintiff.

FALCONBRIDGE, C.,J.K.B. MAIICl 8TH, 1918.

*FOXWELL v. POLIICY HOLDERS MUTUAL LIFE INSUR-
ANCE CO.

Insurance (Life)-Lapse of Policy by Non-Payment of Premium-
Acce'ptance by Agent of Insurance Company of Amount of
Premium afler Lapse-Condition as to Certificate of Health
not Complied with-O-fficial Receipt-Waiver-Eince--Onus
-Inisured in Articulo Mortis when Premium Paid-Endeav-
our Io Relurn Paynwnt in iSpecie.

Action by the widow of Walter E. Foxwell, deceased, to'
recover the amount for which bis life was insured i her favour,
by a policy issued by the defendants.

The action was tried without a jury at Toronto.
D. W. Saunders, K.C., and E. C. Ironsides, for the plaintiff.
H. R. Frost, for the defendants.
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FALCONBBIDGE, C.J.K.B., iii a written judgment, said thî
the defence was, that the polhcy lapsed and hecamýe void b
reason of the non-comipliance of the insured with the ternis (
the policy, in failing to pay the premiumi due thereunider on tii
l5th July, 1917, or within one monith thereaifter, and also i
subsequently failing ta produce ryldence satisfactory to- tf
companyv that he was in good heaith, in aitiioii to tendiering tii
amoun)t of the ovýrdue premniumi f0 the agent of the defendant

After setting. out the material provisions of the Policy, tfI
learned Chief Justice said that the insured died. on thé 22n
August, 1917, baviing beeni iii for one week. On theý day befoi
bis death, the plaintiff paid ta one Mvarshi, city manager an
district agent of the defendants, $3.32, an amouint whiehi h.1
beeni overdue since the 15th July, 1917, and Marsh, gave hier
written receipt (signied by himiself) for the anouuit, "being preil
ium for montlis July and August, officiai receipt to followý." TI
plaintiff said that Marsh made no objection. She dexiied that 1
said anything about a declaration that ber husband was Ili goc
health. She, said she had ýiever read the policy. -Marsh w.ý
called and said that lie told the plaintiff that she muiist furiiishi
certîificate of good health. The learned Chbef Justice accept(
the plaintiff's statemnt.

On the mnornng of the 22nd, the book-keeper of the defendaai
sent the official ireceipt, sigxned by the manager. By it, t]
company acknowledged the receipt of $3.32, "being the ainoui
of two monthis' premium on the above-mnentioned policy"-t1
particulars of the policy being stated in the body of. the receir
wbich contained this clause: "Agents are not authorised
receive preniiurns after the expiration of the 30 days of grac
Any person making suchi payinient does so on the agreement th
the acceptance thereof lby the company shall not be claimed
regarded as evidence of waiver of any of the terxns or conditi<i
of the policy."

The defendants endeavoured to returu the $3.32, but t
plaintiff would not take it.

Even giving the plaintiff the benefit of the fiindinig of fa
above noted, the learred Chief Justice was of opinion that s,
eould not recover. Týhe policy had lapsed, and the onus was
the plainitiff to shew that it was revived, and she was confront,
with abunclant notice of the conditions upon which atone it cou
be reviveci.

f on4lt fnrf<,itur. wilthnutt nti

11521.



MURPHY v. CITY OR? TORONTO.

The money neyer "got home" to the defendants, i the
sense that it was accepted by them and went regularly through
their books. It was entered i the cash-book only, but not on
the policy-card, and it did Tiot form part of the bank deposit of
that day. It remained in an envelope until'Marsh, who went
away soon after lie had received the money, should return; and
then efforts were made to return the money in specie.

Reference to Whitehorn v. Canadian Guardian Life Insur-
ance Co. (1909), 19 O.L.R. 535; Horton v. Provincial Provident
Institution (1888-9), 16 011. 382, 17 0.R. 361; 'Wells v. Indepen-
dent Order of Foresters (1889), 17 0.R. 317; Bisseli v. American
Tontine Life Insurance Co. (1871), 2 Bigelow's Life and Accident
Insurance Cases 150; H4andier v. Mutual Reserve Fund Life
Association (1904), 90 L.T.R. 192, 193; Frank v. Sun Life As-
surance Co. (1893-4), 20 A.R. 564, 23 S.C.R. 152, note; Knights
et Maeeahees v. Hîlliker (1899), 29 S.C.R. 397.

Action dismissed without costs.

CLUTE, J. MAnCH 9T11, 1918.

*MURPHY v. CITY 0F TOROINTO.

Workmen's Compensation Act-Contractor-Assesmnt-Estimate
of Pay-roll-Authority of Oficer of Board-4 Geo. V. ch. 25,
-sec. 78 (3)-Adoption of Assessment by Board-Costs.

This action was tried on the 7th November, 1917, and judgment
was given for the plaintiff on the 24th No vember, 1917, for
$2,230.20 (13 0.W.N. 212), with a stay for a month to, enable
the parties,ý with the sanction of the Workinen's Compensation
Board, if that could be obtained, to ascertain and adjust the
differences between themn.

The case was reopened at the instance of the defendants, and
further evidence was taken on the 4th February,- 1918. (See 13
0O.W.N- 340.)

F. J. Hughes, for the plaintiff.
Irving S. Fairty, for ýthe defe'ndants.

CLUTE, J., in a 1ýrrtten judgment, s'id that the plainiff
claimed $2,230.20 under a contract for the construction of cer-
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tain public works, Thxe defendants adinitted the amount, b
asserted that it bad been paid over, under the Workmnen's ComnpE
sation Act, to the Board, upon a demand by the Board for thi
axnount as due by the plaintiff to the BojWrd under the Act. T
plaintiff replied that lie -%as not indebted to the Board as allegE

The case turned entirely upon whether or not this amount h
ini fact been asesd by the Board against the plaintiff uinder t
Act. There was no officiai record of an assessment having be
made by the Board. The question was, whether what was do
ajnounted to a valid assessment under the provisions of the Ac

After referring to xnany of the provisions of the Act, the learn
Judge said tbat no pay-roll had been furnished by the plaintý
and Mr. Giles, an officer of the Board, mnade some inquiry a
estixnated the amount of the pay-roIl at $75,000. The Board,
sucli did not fix any sum as the probable arnount of the pay-r<
The Board, in fact, never acted or assuxned to act umder sec.
(3) of the Act. The Board could not bc said to have made 1

asesent. The amoumt of the plaintiff's assessment was ase
tained byapplying the rate of 3 per cent., duly fixed by the Boai
t<, what Mr. Giles considered should be the amnount of the pi
roll.

The learned Judge exam-ined the evidence in detail, and refenr
to some authorities, including Halsbury's Laws of Engla-x
vol. 8, para. 7619.

H1e then said that, having regard to the law applicable t(
corporation sucli as this, whose funetion was largely judicial, t
Board could not delegate its authority to fix the amount of t
roll upon which the Board miglit act. With some doukt, lie h
reached the conclusion that, aithough the assessment made
Mr. Giles on the pay-roll as flxed by hlm was not bînding on t
plaintiff, yet the question having been opened at the plaintif
request and the Board having confirmed what Giles had doi
that was an act of the Board which cured the defect and render
the assessment valid.

The action should be dismissed. The costs should renxi
as fixed by the order allowing further evidence -that is,
costs of the first hearing. The plaintiff should have the coste
the rehéaring to judgment.



AFFIDAVITS TAKEN OVERSEAS.

AFFIDAVITS TAKEN OVERSEAS.

The attention of solicitors is directed to an arnendment of
the Ontario Evidence Act, by which certain officers of the Can-
adian Expeditionary Forces on active service, out of Canada,
are permitted to adininister oaths and affirmations for use in
Ontario.

The amendment is contained in sec. 13 of ,the Statute'Law
Amendment Act, 1916, 6 Geo. V. ch. 24, as amended by sec. 68,
of the Statute Law Amendment Act, 1917, 7 Geo. V. eh. 27.

Section 13, as amended, reads as foliows.

13. In addition to the classes of persons named in section 38 of
the Evidence Act, an oath, affidavit, affirmation or dec-
laration for use in Ontario, may be administered, sworn,
affirmed or made out of Ontario by a Colonel or Lieutenant-
Colonel or Major of the Canadian Expeditionary Forces on
active service, out of Canada, 4nd shall be as valid and
effectuai and shall be of like force and effeet to ail intents
and purposes as if it had been administered, swomn, affirmed
or muade in Ontario before a coinmissioner for taking affidavits
therein or other competent authority of the like nature.

Solicitors who send to soidiers overseas documents to be
executed shouid instruct them to go to these officers for the
purpose. The ordinary notariai charges in Engiand are high.
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