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Toronto, October, 1877,

TarE failing health of the Chief Justice
of the Court of Appeal for Ontario has
been a source of extreme regret to his
numerous personal friends, as well as to
profession who justly look upon the Hon.
W. H. Draper as the most brilliant law-
yer who ever adorned theCanadian Bench.
His illness has been of a most painful char-
acter, bnt he has borne his sufferings,
which we deeply grieve to fear that nought
but death can end, with Christian forti-
tude, and with a power of endurance and
gelf-control peculiarly his own. May a
kind Providence ‘ make all his bed in his
sickness.”

Her Majesty has been pleased to con-
fer upon the Chief Justice of the Supreme
Court of Canada the honor of Knight.
hood. If any one man more than an-
other in this country, has raised himself
to the highest position in the land by
dint of his own unaided industry, integ-
rity and ability, that man is Sir William
Buell Richards. None will be found to
say a word against so deserved an honor,
and all will be pleased to know that the
services of the Chief Justice have
been appreciated. Although somewhat
brusque in manner, his kind, large
heart endeared him to all, whilst his
solid learning, practical common sense,
great breath of thought and force of char-
acter, long since marked him as a man
eminently fitted for the high office he
now fills. Wae trust he may long live to
enjoy the honor conferred upon him. '

Our correspondent, E. D. A., continues.
in this number to discuss some important
points relating to the law of dower. His
letters have been read with interest, and
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we are glad to publish another. We ex-
pressed a hope some time since that some
one might write a book on the law of
dower. 'We think it might fall into
worse hands than those of our industrious
and intelligent correspondent.

Tae Chancellor recently took occasion
to call attention to the fact that it was
customary for the press to suppress in
their reports the names of attorneys and
solicitors against whom proceedings were
instituted. He thought that the prac-
tice—though it arose from a kind and
courteous motive—so far from Leing any
benefit to the profession, had the effect
of concealing from public disgrace the
small number of the profession who were
guilty of acting dishonorably, thereby
identifying the comparatively large por-
tion, who in discharging their duties had
a due regard for the dignity of the profes-
sion with the objectionable minority. We
concur in this view of the matter, subject
however, to this proviso, that motions
for rules nisi, or other preliminary motions,
if published at all, should not give the
name, but that when rules absolute and
orders are made, the proceedings should
_ be reported with all necessary particulars
as in ordinary cases,

Lord Justice Christian is an Ishmaelite
indeed. Lately he has been falling foul
of the Council of Law Reporting in Ireland,
and gave notice to the Bar that everything
which would be thereafter attributed to
him in the pages of the Irish reports, he,
by anticipation, disowned and repudiated
as spurious and unauthorized. This re-
minds one of the story told of the ju-
dicious Mr. Price, and the Court of Ex-
chequer, at the time it was a close Court.
‘When he began reporting there, one
learned baron was heard to ask of a bro-
ther— What does that fellow come here

—taking down what we say—for?” In
the long run it has been found advisable
for the Judges and the “ noble army of
reporters ” to work in harmony and not
at cross-purposes.  Moreover, the Lord
Justice in writing to the ZTimes, mak-
ing strictures on the observations of the
Law Lords who ventured to reverse one
of his judgments, is shewing a sort of
perverse pluck, much more to be depre-
cated than commended. Tt is certainly an
unseemly and ill-advised course for the
over-ruled Judge of an inferior tribunal
to endeavour to set himself right by means
of the newspapers. The professional pub-
lic, to whom he appeals, can well guage
the merits and demerits of occupants of
the bench, without the necessity of judges
descending into the arena of personal con-
troversy.

RECENTS DECISIONS AND THE
CURRENT REPORTS.
<

‘We venture to think that one point de-
cided in Hutchinson v. Beatty, 40 U.C. R.,
135, has hardly received sufficient con-
sideration. There was a 'sale of timber
by the locatee, and it was stipulated that
ten years should be sallowed for taking it
off. The sale was in 1872, so that the
limit of time for the removal had not been
reached, and it was really not necessary
to decide upon the effect of the time-limit.
But the Court did so, and held apparently
{hat the limitation was bad, as the statute
did not provide for the forfeiture of the tim-
ber in default of removal within a given
time. It was said to be impossible, in the
absence of express legislation, to decide
that the standing timber sold on free
grant lands should be removed in one,
two, three, or any other given number of
years. But, surely, the true view is that
the statute has nothing to do with this
term of the bargain. The statute gives
the right to sell the trees ; the manner of
sale and the quantity sold depend upon
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the agreement between the parties. A I it within the old rule, “ the plea of every

sale of timbef to be removed in ten years
may mean a sale of so much of the timber
as is removed within that time, and what
is not so removed is to be considered as
not sold. :

The head note in Haldan v. Beatly, 40
U.C. R, 110, is scarcely perfect. It
might, we think, be amended by a
slight change, thus: The executor of
one W., having paid money to defen-
dant as a legatee under the will
and the will with the probate having been
afterwards set aside by the Court of
Chancery, the plaintiff, as administrator,
was held entitled to recover the money
from the legatee (or, semble, from the
executor).

One objection to the conviction decided
in Regina v. Cavanagh, 27 C. P. 637, is
contrary to an earlier decision of the same
Court, not cited in the later case. In Re-
gina v. Strachan, 20 C.P., 182, it was held
that in a conviction for selling liquor
without a license, it was not necessary to
state the name of the person to whom the
liquor was sold. In Regina v. Cavanagh,
the Court thought that the omission of
the name would have been a fatal objec.
tion, but that it was remedied by certain
statutes referred to. Upon examination
of the cases it will be seen that the two
holdings are irreconcileable.

It is rather dangerous for a reporter to
state in a head note that a certain other
case has been overruled, but we think
the head-note of the report of Wiley v
Smith, 1 App. R., 179, should have men-
tioned that the cases of Grakam v. Smith,
27 C. P., 1, and Houwell v. Alport, 12 C.
P., 375, were thereby over-ruled. Cases
questioned or dissented from are properly
mentioned by the English reporters :
a fortiori should attention be called to
cases that are extinguished as authorities.

In Harris v. Smith, 40 U. C. R., 52,

the Chief Justice of Appeal adverts to the .

language of the plea as justly bringing

man shall be construed strongly against
him that pleads to it, for every man is
presumed to make the best of his own
case.” Of late very serious innovations have
been made upon this canon of pleading
both at common law and in equity. In
Workman v. The Royal Insurance Com-
pany, 16 Gr., 190, it is said that when the
Court sees from the whole of the allega-
tions that the pleader must have meant
his language in a sense not against him,
it shall not be taken in a sense against
bim. Thus the ambiguity is removed by
what is seen to be the scope and intent
of the pleader.  This is perhaps the case
alluded to by the present Chancellor in
Qrant v. Eddy, 21 Gr., 573, where he re-
peats the same views. In this latter case
Blake, V. C., lays down three rules of
construction which clearly mark the great
modification the old maxim of pleading
has undergone since the abolition of
special demurrers. ,

Very much akin to this is the gradual
disintegration of the ancient cognate max-
im as to construing a deed most strongly
against the grantor. Upon this change,
the Master of the Rolls has observed with
his usual felicity in Taylor v. The Corpor-
ation of St. Helens, 25 W. R., 887, «Y
will take the liberty of making an obser-
vation as regards a maxim to be found in
a great many text works, and I am afraid
also in a great many judgments of ancient
date, and that is that a grant, if there ig
any difficulty or obscurity as to its mean-
ing, is to be read most strongly against the
grantor. T do not see how, according to
the new established rules of construction

_as now settled by the House of Lords,

that maxim has any particular or special
application at the present day. The rule
is to find out the meaning of the instru-
ment, using the ordinary and proper means
of construction. If you find out its mean-
ing you do not want the maxim, because
you have already done so without any
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such maxim. If, on the other hand, you
cannot do so, then the instrument is void
for uncertainty, and in that way you cer-
tainly construe it in favour of the grantor,
because you annul the grant. Beyond
that it appears to me it is impossible that
the maxim can have any practical appli-
cation.”

Passing from details to generals, one
crying evil of all the reports is their
length.  In nearly every number issued
may be found cases which are either mere
repetitions of former decisions, or lengthy
findings on disputed facts, or collations of
decided law, out of place in volumes which
should embody only, but all, cases elucidat-
ing the development and progress of judi-
cial decisions. 'When one of the Common
Law reports was presented by the Parlia.
mentary committee to the Duke of Wel.
lington, his only remark is said to have
been: “Too much of it,—too much of it,—
a d—d deal too much of it.” What with the
increasing number of volumes from the dif-
erent Courts and the increasing length of
judgments in the individual cases, ome is
reminded of Professor de Morgan’s whimsi-
cal objurgations on the German language
as he enumerated the seven deadly sins
of excess therein (1) too many volumsés in
the langusge ; (2) too many sentences in
a volume; (3) too many words in a sen-
tence; (4) too many syllables in a word ;
(5) too many letters in a syllable ; (6) too
many strokes in a letter, and (7) too much
black in a stroke.  Let the reporters dis-
charge their functions of condensation—
excise, suppress, curtail — remembering
that as brevity is to wit, so is succinctness
to reporting.

MIND AND MUSCLE.

‘We are glad to notice the recent forma-
tion of a new company in the *“ Queen’s
Own Rifles” from. among the Law Stu-
dents in Toronto, hereafter to be known
in that regiment as No. 7.

Volunteering is very popular just
now. Perhaps this is somewhat due
to the fact that the establishment of a
standing army in Canada is becoming a
debated question. Recent events in this
Province, and events still more recent and
startling in the United States, have given
the proposition a tangible shape. It is
not our province, however, to discuss the
advisability of having a standing army in
Canada; nor are we prepared, at present, to
assert that the organization of this branch
of the “Devil's own” will be a sufficient
defence against any impertinence from
even the limited army of our cousins to
the south of us, but we are satisfied that
they will charge the enemy abroad as
bravely as they do their clients at home
(and this speaks volumes for some of
them). But, joking apart, perilous times
may come, as they have before, to this
Canada of ours, and then, as was seen
years ago, we may also see future Chief
Justices leading their companies to victory,
or marching in the ranks as full privates,
shoulder to shoulder with those whose
profession is emblematic of force and vio-
lence. “There were giants in those days,"’
but who knows but that the new corps may
now, orhereafter, have on its roll men whose
records will not be unworthy of the names
of Robinson, Macaulay or McLean, and
who may obtain dizcharges as honorable
as did they. Student soldiers, whose
graves are yet green, have shewn that they
can fight as bravely and bleed as willingly
for their country as did their forefathers.
But in these days more is required than

“mere individual bravery or soldierly forti-
tude, war has become a great science, and ,

even in its higher branches we can claim
a representative from Osgoode Hall. A
barrister and a Capadian volnnteer
has done honor to himself and to his
country by 'his book on Cavalry, this
work having been selected by the
the Russian Government as the best of
many at a competition open to the world,
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perhaps, also, it is even more than a co-
incidence that the tactics employed by
the German cavalry in their late war were
identical with those urged by Col. Deni-
son’in a book on that subject just then
previously published.

Volunteering, however, as well as many
other out door pastimes has also its prac
tical everyday aspect, one very important
for lawyers and students to consider. No
class of persons are at the same time so
averse to, and 8o benefitted by, exercise,
A walk down to the office, a rush to the
Hall, and a walk home again, is what
most of them call exercise. It never oc-
curs to these unfortunates that a walk
with the brain revolving some legal prob_
lem, or some knotty case, is practically use.
less as a life-giving exercise. We know
how few have, or think they have, time
for aught else, no wonder then that many
a student finds himself on his * beam
ends ” before he has been studying for
two years. Volunteering is, of course,
not the only exercise attainable—many
will prefer rowing, (and a member of the
profession has done much to make this
excellent recreation both popular and easy
of attainmentin Toronto) yachting, cricket,
etc., and some few “ knowing ones” make
it part of their day’s work to spend half
an hour at the gymnasium, in the winter,
but it cannot be denied that the drilling,
the “maunual” and the “bayonet” exercise,
all call the muscles into play in a much
needed way, While the effect of the com-
panionship and sense of novelty, togethe
with the excitement of rifle practice, is
most beneficial to those who so sedulously
subordinate their imagination to their
Teason,

No little credit is due to Capt. Bowes
and Lieut. Hodgins, and others, for their
energy in starting the corps. Something
similar was attempted some years ago, but
the scheme then fell through.

In connection with this nmtter we are
glad to see that the Osgoode Hall athletic

sports have been continued this year re-
sulting in a very successful meeting. -

LAW SOCIETY.

TRINITY TeryM, 41 Vier.

The following is the resumé of the pro-
ceedings of the Benchers during this term,
published by autherity :—

Monday, August 27, 1877.

The minutes of last meeting were read

The report of the examiners on the ex-
amination of candidates for Call was laid
before Convocation and approved.

The gentlemen whose names appear in
the usual list in this Journal, were ordered
to be called, and on presenting themselves
were called to the Bar.

A representation, dated 31st January,
1877, from A. Shaw, Esq., and others
of Walkerton, to the Secretary, was read.

Ordered, that the Secretary reply to the
same, as instructed by Convocation.

The several petitions of Richard Willis
Jameson, and Isidore F. Hellmuth, setting
forth that they had been called to the
Bar by the Honorable Society of the In-
ner Temple, and praying that they might
be called to the degree of Barrister-at-Law
by this Society, were read.

Ordered, That they be called to the Bar.

The said Richard Willis Jameson, and
Isidore F. Hellmuth, thereupon presented
themselves and were called to the Bar
accordingly.

The report of the examiners on the ex-
aminations of the candidates for admission
as Attorney’s, was received, read and ap-
proved.

The report of the Secretary upon the
articles, affidavits, and certificates of ser-
vice of the various candidates was re-
ceived.

Ordered, That certificates of fitness be
granted to D. B. McTavish, J.- A, Me-
Gillivray, H. A. Marsh, P. C. McNee,
L. XK. Murton, D. McMillan, D. Steele,
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T. W. Howard, E. McMillan, J. H.
Hegler, J. W. Hector.

Also, that a certificate of fitness be
granted to C. W, Peterson, after 2nd Sep-
fember, 1877, on his producigg certificates
and proof of his having completed his
term of service. Also, that the several
petitions for certificates of fltness of L. D.
Teeple, W. 8. Gordon, C. S. Wallis, J.
MecSweyn, C. McDonald, R. Shaw, J.
‘Woodman, J. Crowther, and H. M. East,
who have passed their final examinations
for admission as Attorneys, be referred to
the committee on Legal Education for
consideration and report.

The report of the examiners on the In-
termediate Examinations was laid before
Convocation, read and approved.

The report of the Committee on Legal
Education on the Primary Examinations
was received and read.

The petition of Alexander MecBeth
Sutherland, was laid before Convocation
with his degree of B. A. in the Univer-
sity of Toronto.

Ordered, That he be admitted as a
Student-at-Law.

The petition of Mr. Albert Hamilton
Backhouse was referred to the committee
on Legal Education for consideration and
report.

A letter dated 9th Jan., 1877, from
. Mr. Kenneth Goodman was read, stating

that Mr. T. J. Wilson, who had paid his
fees for his certificates on the 9th of De-
cember last, as stated by the Secretary,
died on the 18th of the same month.

Ordered, that the sum of $20, amount
of fees paid by Mr. Wilson, be returned
to Mrs. Wilson on a statutory declaration
being furnished to the Secretary establish-
ing Mr. Wilson’s death as having occurred
at the date mentioned, and setting forth
the name of his widow.

The resolution of Mr. Hodgins respect-
ing a standingcommittee on discipline
(read a first and second time during last
term) was read a third time and passed.

Ordered, that Mr. McLennan, Mr.
Hodgins, Mr. Benson, Mr. Hoskin, Dr.
McMichael, Mr. Robertson and Mr. Osler,
be the standing committee on discipline
until Easter Term next.

Ordered, That Mr. McCartby’s notice of
motion, to rescind the standing orders
passed under 39 Vic., Cap. 31, and to
substitute orders in place thereof, and
Mr. Hodgins’ notice of resolution relative
to an Executive Committee of Convoca-
tion, do stand to first Monday of next
Term. *

Ordered, That Mr. Evans be paid the
sum of one hundred dollars for his ser-
vices as examiner for the present Term,
and that he be appointed examiner for the
next Term.

Tuesday, August 28.

The minutes of the proceedings of yes-
terday were read.

The balance sheet for the second quar-
ter of 1877, was laid before Convocation.

The report of the committee on Legal
Education, reporting the names of the
several applicants for the position of Lec-
turer and Examiner, was read.

Ordered, That the Seeretary do give
notice by circular, of the intention to ap-
point a Lecturer and Examineron Common
and Commercial Law, and also a Presi-
dent of the Law School as required by
Rule 104, for second Friday of present
term.

The report of the committee on Legal
Education on the several petitions referred
to them yesterday was laid before Convo-
cation, reporting in favor of certificates of
fitness being granted to Messrs. Gordon,
Wallis, McSweyn, Shaw, Crowther, and
Teeple.

Ordered, that the report be adopted
except as to the petition of Mr. McDon-
ald, which is to stand for further consid-
ation.

Ordered; that Mr. Alexander Leith be
appointed Bencher in the place and stead
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of Kenneth McKenzie, Esq.,, Q. C., re.
signed.

Moved by Mr. Martin, seconded by

. Mr. McCarthy, That Messrs. McCarthy,
Crickmore, Bethune, Hector Cameron,
Patton, Martin, McKelcan, and Maclen-
nan, jbe a special committee to consider
and report upon the resolution which was
moved by Mr. Crickmore and seconded
by Mr. Read at the meeting of Convoca-
tion held on the 25th Nev. last, and that
the subject of the Law School, generally,
be also referred to the same committee,
and that said committee report on the first
day of the next Term. Carried.

September 7.

In the absence of the Treasurer, Mr.
Read was elected chairman.

The report of the Committee on Legal
TEducation on the petition of H. M. East,
was read and adopted.

Ordered, That Mr. East receive his cer-
tificate of fitness.

The petition of Mr. Richard Willis
Jameson, was referred to the Legal Educa-
tion Committee.

The petitions of Messrs. McNab and
MecCutcheon, asking that they might be
exempted from paying arrears of Term
fees, were refused.

Mr. Kirkpatrick’s certificate was or-
dered to be issued to him without fine.

Mr. R. W. Adams’ certificates for 1876
and 1877 were ordered to be issued with-
out fine.

The report of the Legal Education
Committes on Mr. McDonald’s case was
adopted.

The report of the committes on disci-
pline, in the respective cases of two bar-
risters, was read and adopted, and the bar-
risters named were called upon to make
explanations.

Ordered, That all letters referring to
annual certificates be referred to the
Finance Committee.

The Treasurer took the chair.

Moved by Mr. Hodgins, ‘seconded by

Mr. Robertson, and resolved, that the ap-
pointment of Lecturer and Examiner and
of President of the Law School, be post-
poned until the first Tuesday of next
Term.

Ordered, That the names of Mr. Leith
and Mr. Hodgins, be added to the com-
mittee appointed on 28th August last to
consider and report upon the resolution
therein mentioned, and the subject of the
Law School generally.

SELECTIONS.

EASEMENTS AND APPURTEN-
ANCES. .

The easement clause in a deed, although
a mere common form, is a most important
part of the conveyance, the omission of
which any good conveyancer would re-
gard as a careless mistake. By omitting

" the easement clause in an original grant

or lease, it would be held that, in the ab-
sence of special circumstances, the ease-
ments and appurtenances would not pass,
But in conveyances other than original
grants or leases, if the easements and
appurtenances were conveyed expressly
in the original grants or leases, and
reference were made to such original
grants in the subsidiary omes, the ease-
ments will pass by implication. In the
case of Renwick v. Daly, 11 Ir. L. T. R.
96, decided by the Court of Common
Pleas in Ireland last Trinity Term, J. M.
demised for a term of years to P. T. cer-
tain premises, together with inter alia
“the right to use the walls on the north
side of the said plot for building purposes.”
Subsequently, P.*T. sub-demised to the
defendant these same premises along with
others, describing them as “the plot or
piece of ground on the north side thereof,
lately purchased by the said P. T.,” set-
ting them out by metes and bounds:
«To have and hold the said demised
premises with the rights, members, and ap-
purtenances thereunto belonging or in any
wise appertaining.” The granting party
of the lease did not expressly mention
the right to use the wall, nor did it men-
tion the easements and appurtenances.
In an action of trespass ¢. ¢. fr., brought
by the assignee of J. M., the landlord,
to try the right of the defendant to use
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the wall for building pdrposes, the Court
held that the right to use the wall for
that purpose passed under the above sub-
lease, irrespective of the habendum ; that
the plot of ground originally leased by J.
M. to P. T. was specifically stamped and
impressed with the right to use the wall
in controversey, and that what was con-
veyed to the defendant was the plot of
ground so stamped and impressed.

But it frequently happens, especially
in cases of tenancies from year to year,
that lands are let without any writing
whatever. What then becomes of the
easements ? It appears that in Great Brit-
ain and Ireland, notwithstanding some
conflict of authorities, those easements
which are usually enjoyed with, and are
essential to the convenient occupation of
lands, will pass by a parol demise when,
at the time of the demise, the easements
existed and were in use.” The principle
upon which this rule proceeds is that,
when a person grants a house or land, he
impliedly grants everything that is indis-
pensable for the full enjoyment of the
subject-matter of such grant. This prinei-
ple has been exemplified in several cases
which, though not cases of parol demises,
are similiar to them. In the familiar
case of Pyer v. Carfer, 1 H. & N. 9186,
the owner of two adjoining houses sold
and conveyed one of them to a purchaser,
and it was held that the house so sold was
entitled to the benefit, and was subject to
the burden, of all existing drains comwmu-
nicating with the other house, although
there was no express grant or reservation
for that purpose. In Ewart v. Cochrane,
4 Macqueen 122, the respondents, who
were the owners of a tan-yard, were held
to be entitled to use a conduit leading to
a cesspool on the appellant’s property,
without an express grant of such right.
Lord Campbell, L.C., in giving judgment,
said :—“ [ consider the law of Secotland,
as well as the law of England, to be that
when two properties are possessed by the
same owner, and there has been a sever-
ance made of part from the other, any-
thing which was used and was necessary
for the comfortable enjoyment of that
part of the property which is granted,
shall be considered to follow from the
grant, if there are,the usual words in the
conveyance. I do not know whether the
usual words are essentially necessary, but
where there are the usual words I cannot

doubt that that is the law.” He afterwards
added—* When I say it was necessary
I do not mean that it was so essentially
necessary that the property could have no
value -whatever without this easement,
but I mean that it was necessary for the
convenient and comfortable enjoymeut of
the property as it existed before the jjme
of the grant.” And in Watls v. Kelson,
L. R. 6 Ch. 166, it was decided that it the
owner of a house and land makes a formed
road over the land for the apparent use of
the house, and then conveys the house
separately from the land with the ordinary
general words, a right of way over the
road will pass. The above principle was
recently extended to the case of a parol
demise by the Court of Common Pleas in
Ireland in Clency v. Ryrne, 11 Ir. L. T.
R. 94. The action was for disturbance of
a right of way. It was proved at the trial
that the plaintift held two pieces of land
under two landlords—one portion as ten-
ant from year to year under G., and the
other as tenant for lives or years under A.
There was an accomodation pass from the
plaintiff’s house to the high road over part
of the defendant’s land. It was for some
distance a well-defined carway as far as a
certain kiln, and from the kiln to the de-
fendant’s house the way was undefined,
but from his house to the high road it was
a well-defined carway. In 1857 the
plaintiff’s father obtained a lease from A.
for three lives or thirty-one years of ad-
joining land, called M., through which
there was a way to the high road, and the
distance from the plaintiff's house through
these lands to the high road was shorter
than the way in dispute, but portion of
this way was over swampy ground, and
was difficult to use. The defendant had
been in possession for two years as tenant
from year to year under (., prior to which
time he was in possession as caretaker for
G. of the lands. It was proved by the
plaintiff that the user of the way with
horses and carts had been enjoyed by the
plaintiff, his father, and grand-father for
over sixty years; and the jury found for
the plaintiff, that he had used the way as
of right. The Court refused to set aside
the verdict, upon the ground that, if at
the time the landlord let the farm this
means of access to the high road existed,
and if the landlord demised the farm with -
the appurtenances and the easements, the
way would pass, and that, too, although



October, 1817.]

< CANADA LAW JOURNAL.

[Vot. XIIL, N.8.—208

EASEMENTS AND APPURTENANCES—HowW To GET MARRIED.

it was not strictly a legal way of necessity,
but a way the use of which was essential
to the convenient enjoyment of the farm.
The evidence in the case was sufficient to
show that it had been so demised.

It would appear that the Courts in
Anmerica are somewhat less liberal in deci-
ding.what is necessary for the comfortable
enjoyment of premises. In the case of
O Rorke v. Smith, the Supreme Court
of Rhode Island laid down a some
what stricter rule. M. C., the owner of
a tract of land, conveyed the west portion
to D., reserving to himself the use of a
well thereupon for the benefit of the re-
maining part, which he called the home-
stead estate. M. C. devised to J. in fee
the land between the house and the lot
sold to D.,; and to S* the house and the
rest of the homestead estate. For a con-
giderable period, but not for long enough
to gain an easement by prescription, the
occupants of the house had crossed the
land devised to J. to get to the well. The
only other way for the parties residing in
the house to go to the well was by going
down the street in front of the house and
accross D.’s land, but this was longer, and
it was not known that D. would consent
toit. In trespass q. ¢. fr. by the grantee
of J. against S., it was held that the way
across J.’s lot could not be claimed as a
right of way of strict necessity, and that
the right of way could not be implied from
the circumstances of the case as one
reasonably necessary. Durfee, C. J., in
giving judgment, drew a distinction, sup-
- ported by some English authorities,
between continuous easements, such as air,
light, &c., and non-continuous easements,
such as rights of way ; and decided, with
regard to the latter, that the party claim-
ing the easements would be required to
show, either that without the use of the
way he would be subjected to what, consid-
ering the value of the granted estate,
would be an excessive expense, or that
there was a manifest and designed depen-
dence of the granted estate upon the use
of the way for its appropriate enjoyment,
or to adduce some other indication equally
conclusive. Asimiliar conclusion was come
to by the Court of Appeal at Ontario,*
S

* This writer has followed the example of an
Englishman in speaking of Ontario asif it were
a city. They know many things at home, but
are lamentsbly ignorant of geography. We
would mention for_their information tha.’g On-

Canada, in the case of Harris v. Smith,
(ante,infra.128) where the Court held that
a shop and premises demised by a deed
with all the appurtenances would not give
thelessee aright of way overaneighbouring
close, although both premises had origi-
nally belonged to the same landlord, and
although the close had been demised sub-
ject to the right of way. The decision
was grounded upon the same reasoning,
namely, that a right of way is not such a
continuous easement as to pass by impli-
cation of law with a grant of land ; only
a way of necessity will so pass. The
American and Canadian Courts thus con-
sidered that, in the absence of express
words of grant conveying the easement,
it is necessary to prove an absolute neces-
sity—i.e., no other mode of access to the
object sought to be approached. It may
be added that New Jersey, Louisiana, and
Iilinois are the only States of America
which have adopted the English common
law rule as to easements in light and air
being capable of acquisition by use or
prescription : see Stein v. Hauck, 4 Cent.
1. J.581. The tenant-farmers in Ireland
may be thankful that the courts of law and
equity at home are more liberal in their
views on the doctrine of easements than
the courts on the other side of the Atlan-
tic.—Irish Law Times.

HOW T0O GET MARRIED.

This is the question which at the pres-

_ent time is agitating the minds of millions

of the fairest daughters of our land.
Alas ! for these bright maidens, States
now-a-days neither give bounties to men
who many young, nor impose heavy pen-
alties upon all celibates, as the Grande
Monarque was wont to.do in Canada.
1 Parkman’s Old Regimé, 225. This is
a query apparently scarcely more soluble
than the Oriental question in Europe or
the Celestial question in America, yet we
will endeavour to answer it, and if our
efforts throw any single beam of light into
minds darkened by the shades of uncert-

| ainty or doubt, we will feel that we have

not dipped our pen in ink in vain.

Dear readers, do not expect to have in
these lines receipts for philtres to bring
back to your sides erring lovers, or draw

tario is the name of a country about twice as
large as the United Kingdom.—Eds. L. J
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thither new admirers, nor mysterious
secrets of occult sciences, by which chill
December may win sunny May, or vice-
versa ; do not hope to read herein how
bride or bridegroom, best-man or brides-
maids. should be attired on the moment-
ous occasion when the bonds of wedlock
are being fast riveted by priest or parson,
Justice or deacon ; think not to be inter-

tained by the “ how ” among the foreign

nations in the dark places of the earth.
Such lofty themes transcend our humble
powers ; we only propose to try and show
how the two distinet entities are welded
together into one person, in the eye of the
law and to the satisfaction of the lawyers.
Start not as if pierced by some serpent’s
tooth, at the sight of these two words,
“lJaw” and “lawyers,” for * the law is,
after all, the most romantic of professions.”
Hapypily for its members it is not entirely
composed of sheep-skins and dust and de-
cided cases, ¢ quiddets and quillets, cases
and tenares,” as the Prince of Denmark
hathit. *“Many are its paths of pleasant-
ness, and writers of fiction, seeking where
they can find what most will interest
their readers, have oft-times turned to the
law and invoked its invaluable assistance
without compensation in compounding a
plot or inventing a striking episode.”
Take, for an example (which touches
the point under consideration), a novel,
which many of you have read during this
very season, “ What he cost her ” (a truly
novel subject, for most books might be
truly said to be on what she cost him), by
Mr. James Payne. The most exciting
part of this highly creditable story is
where the hero, Landon by name, is in
the prisoner’s docket to be tried for big-
amy—he having deemed his first nuptials
void, because his lady-love had married
him under an assumed name, had taken
to himself another partner for better or
for worse. During the opening address
of the counsel for the crown (for the trial
fook place in “merrie old England ),
what puzzled Landon was, that the fact
of his having been ignorant of the decep-
tion in the matter of the name (on which
he counted for sympathy), was willingly
conceded by the learned speaker ; after-
ward he found that this was the chief
point relied upontby his enemies. You,
fair friend, did not see any great import-
ance in the examination of Ella by Mr.
Pawson, after she had explained that,

owing to a quarrel with her father years
before, she had taken and ever since been
called by her mother’s name. He asked:

“There was no material cause, then,
why you should have deceived your hus-
band 1”

“ None whatever,” she replied.

“ He did not, however, aid or abet you
in the deception?”

“Helno!”

“I mean,” continued Mr. P., “that
you and your husband did not agree to-
gether before marriage to deceive the
public by your assumption of this false
name }” ’

“ Most certainly we did not,” answered
the fair witness.

You doubtless found these questions
and answers far from startling, in fact,
monstrous ; but the wicked hero, perched
on the ragged edge of despair, noticed that
they had a marked effect on the gentle-
men in horse-hair wigs ; he saw stuffs and
silks look at each other significantly, and
the Judge himself steal a glance at him
over his spectacles—a look which seemed
to chill him to the very marrow. ZElla,
too, felt that her replies had sealed the
doom of her once dearly-beloved. And
well-grounded was the fear of the culprit,
the triumph of the accusers. Sufficient
cause had the lawyers for the glances
which said unmistakably, ¢ he’s a goner ;”
and very bad on the bench for that look
which read “you rascal, fifteen years of
penal service for you” TFor the law of
the land at that time said that a marriage
not lawfully celebrated, by reasonof fraud
having been practised by one party or the
other, was valid in favor of the innocent
victim, and that a marriage was perfectly
good even when one of the parties had
been married under a false name, provid-
ing the other was not cognizant of the
deceit: Kiny v. Wroxton, 4 B. & A. 640.
Hence, Ella having proved her husband

| ignorant of her real name, established the .

validity of the marriage, branded him as
a bigamist, and severed the last bhair that
held the sword of Justice pendant ower
his head, consigning him to ignominy,
disgrace and servitude. Having done all
this, you remember she determines,
woman-like, to rescue him ere the punish-
ment, so richly deserved, overtakes him.
She conspires with his counsel ; produces
a statement written by herself before her
wedding, for Landon’s perusal, explaining
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all about the change of name, and on
cross-examination, has an attack of nom-
mi-ricardo, and will not swear that the
wretch at the bar had not read the paper
on their marriage eve. On this peg is
hung the argument that both Eva and
Landon had conspired to deceive the pub-
lic, and had knowingly and wilfully in-
termarried without due publication of
bans and proper license, and consequently
the marriage was void. She was not Mrs.
L., and Mr. L. had been free to wed
when he met his second love.

Strange this may seem, but the law
was good, provided the marriage took
place after the fourth year of the reign of
his majesty George the fourth. If the
wedding had been before that time it
would have been different, in the event
of Langdon’s ignorance, as Miss Mary
Hodgkinson, who was married under the
name of White, without any intention to
mislead or without misleading any one in-
terested, found to her cost, when her
union was declared invalid : Rex v. Tib-
shelf, 1 B. & A, 195,

It may be a cofort to some in this
world of trouble to know that the employ-
ment of a sham clergyman or torged li:
cense will not render the service inopera-
tive when the innoccent vietim desires the
noose to hold tight : Dormer v. Williams,
1 Curt. 870 ; Lane v. Goodwin, 4 Q. B.
961.

Nothwithstanding the widely-spread
belief that matrimonial alliances are made
in heaven (which, if true, must cause
heaven to be auything but a place of
rest, and almost require the presence in
those redlms of the blest of some individ-
uals that one would think might as well
be kept out), among all Anglo-Saxon com-
munities marriage is but a civil contract
—Ilike an agreement to build a house or
to make a bonnet ; and the essence of it
consists in the consent freely given by a
man and a woman able at the time to
agree, Force or coercion used towards
either party will invalidate the affair :
Stevenson v. Stevenson, 7 Phil. (Pa.) 386.
It ‘would be very unwise, therefore, for
any youdg lady to make a dead set upon
an eligible parti, and intimidate him into
matrimony by threatening imprisonment
and such like dire inflictions, for, though
the lips of the timid and frightened male
murmer assent to the allimportant “ wilt
thou?” yet, neither mind nor heart con-

senting, Justice and Right will rescue the
entrapped one, aud put asunder those thus
joined together: Collins v. Collins, 2
Brewst. (Penn.) 575. Mere unwilling-
ness, some degree of reluctance, a show of
masculine modesty, a refusal to take the

| hand of the bride, holding his peace (pre-
| baps his last until he gains the quiet of

the tomb), will not, however, enable the
bashful swain to reconsider the matter
after the justice or parson has performed
the ceremony, even though the presence
of the parents of the bride and a conser-
vator of the peace in charge of the good
man may have somewhat overawed him:
Jackson v. Winns, 7 Wend. 47. And
voluntarily taking up housekeeping, or
going into board together, after the cause
of ‘intimidation has been removed, will
have the effect of making perfectly good
(so far as the law is concerned) a marriage
at first invalid, brought about by fraud or
force : Hamstead v. Rlaiston, 49 N. H.
84.

And now let us approach the great
question, will a marriage, entered into
with the entire concurrence of those deep-
ly interested, be valid and binding if all
the rites and ceremonies, religious or other-
wise, have been absent? 'This query
touches the pockets of all marriageable
and marrying ““forked radishes with heads
fantastically carved,” whose business it is
to fee—handsomely or otherwise, as the
spirit or the circumstances may move them
—the officiating priest or magistrate,
Nay, more, it affects the pockets of ail in-
terested, for clothes, which Carlyle says
give us individuality, distinction, social
polity—which have made men and women
of us—which are threatening to make
clothes-screens or scare-crows of us—cost
money especially at such times. On this
important point doctors (of the law) differ
rather widely. Some writers have said
“yea” and others “ nay ” to the question;
while courts and judges have said “ditfo”
and “do” to either response. :

Long since, Parsons—ample authority
in such matters, we must recognize in the
name—said : “ Marriage being essential
to the peace and harmony, and to the
virtues and improvement of civilized so-
ciety (comfortable words, surely, to many
a lonely heart) it has been, in all well-re-
gulated governments, among the first at-
tentions of civil magistrates to regulate
marriage. Where the laws of any State
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have prescribed no regulations for the cele-
bration of matrimony, a mutual engage-
ment to inter-marry by parties competent
to make such a contract would, in a moral
view, be a good marriage, and would in-
pugn no law of the State. But when the
civil government has established regula-
tions for the due celebration of marriage,
it is the duty as well as the interest of all
citizens to conform to such rules " Mil-
Jord v. Worcester, 7T Mass. 48. Another
Parsons (think not, gentle reader, that
the expression is ungrammnatical) says:
“That in all Christian communities of
which we have any knowledge, and, as
we suppose, in all civilized countries, cer-
fain ceremonies are prescribed for the cele-
bration of marriage, either by express law
or by a usage which has the force of law,
and the question is, whether a mere con-
sent of the parties, even with mutual
promises, but without any use of or refer-
ence to any of these ceremonies, is suf-
ficient to constitute a valid marriage " 2
Parsons on Contracts, 75.

Whenever there is a ceremony, no par-
ticular form of words and no particular
actions or deeds are necessary. A simple
nod of the head or bob of a curtesy in res-
ponse to the fatal query will be as effica-
cious and as binding upon the nodder or
bobber as the most sonorous “I do,” or
simpering “ yes,” accompanied by Sir
Charles Grandison bows and ritualistic
genuflexions : People v. Taylor, 1 Mete.
(N. P.)190.

A gentleman, hailing from Boston,
whom we have before quoted, and who
claims for himself great knowledge on
this and kindred subjects, says he never
knew of any case in which a mere agree-
ment to marry, with no formality and no
compliance with any law or usage regu-
lating marriage, has actually been permit-
ted to give both parties and their children
all the rights and lay them under the ob-
ligations and liabilities, civil and criminal,
of a legal union : 2 Parsons on Contracts,
79. His next sentence, however is an
admission that some recent decisions of
the courts seems to tend strongly in the
direction which he disapproves. To some
of these cases we will refer.

A man and a woman in. New York
State, were engaged to be married. The
former entertained the notion that wed-
ding ceremonies were vanities of vanities,
empty show, vain delusions, unnecessary

expenses, in fact he did not believe in
them, and expressed the desire that his
lady-love would fore-go the performance,
especially as the marriage without them
would, to his mind, be all sufficient. The
fair one hesitated-—the pomps and van-
ities of this wicked world and the flesh
pots of Egypt had strong hold on her.
But at last she gave way to his wishes, and
named the day which was to see these
twain made one flesh. On that eventful
hour they went out riding together in a
carriage, and while rolling smoothly along
the gent produced a ring, and placing it
upon the lady’s finger, said: *This is
your wedding ring; we are married.”
She received the circle of gold as the sign
of wedlock. He then further remarked :
“ We are married ; 1 will live with you
and take care of you all the days of my
life, as my wife.” She made no objection
to the pleasaut programme thus sketched
out for her future course, and together
they drove to a house where he had pre-
viously engaged buard for ¢ himself and
wife.” There they lived together for over
a month, he treatindiher and speaking to
her and of her as his wife. Soon—sad to
relate—a change came oe’r the spirit of
their dreams. We seek not to lay blame
at the door of either, but a divorce was
sought for, and the Supreme Court of the
State held and decided that this simple
and uncommon marriage was perfectly
valid : Bissell v. Bissell, 55 Barb. 325.

On the other hand, once upon a time
in Scotland, after a tamily supper, at
which, we may assume, toddy was not
absent, one of the party, a jolly old batch-
elor, put a ring on the finger of a daughter
of the house, a maiden bright and fair,
saying to her, ¢ Magyie, you are my wife
before heaven; so help me, oh God !”
The two kissed, the lady modestly excla-
ming, “Oh, Major!” The banqueters
then drank the very good health of the
happy couple, and forthwith bedded them
according to an old Scotch custom. In
course of time the guestion arose, was
Maggie the wife of the Major % The Court
of Sessions said she was, but the final
court of appeal in the kingdom took the
Iiberty of reversing that decision, and say-
ing she was not, upen the ground that it
appeared clear to them that no real mar-
riage was then intended, and although the
ultimate maturing of matrimony was
hoped for and confidently anticipated by
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poor Maggie and her friends: Stewart v.
Robertson, 2 H. L. (Se.) 494.

It seems pretty clear, however, that in
the state of New York no religious form
or ceremony of any kind, nor, in fact, any
formality, except the agreement itself, is
essential to the validity of a marriage.
Any agreement made in the present tense
between persons of the opposite sexes,
capable of contracting, whereby they as-
sume toward each other the marital rela-
tion, is actually a marriage. It need not
be in writing, nor need anv witness be
present. And it may be proved as any
other contract ; and when proved to the
satisfaction of a court of justice, it consti-
tutes a lawful marriage : Bissell v. Bissell,
supra ; Van Tuyl v. Van Tuyl, 8 Abb.
N. Y. Pr. (N. 8.) 5. Theservice of both
priest and magistrate may be dispensed
with :  Wright v. Wright, 48 How. Pr.1.
Out in Mississippi, too, it has been deci-
ded that to constitute a legal union no-
thing more is needed than that, in lan-
guage which both of the contracting parties
understand—be it English, Irish,or Dutch
—or in words declaratory of their inten-
tion, they accept one another as wan and
wife, and if the words used do not, in their
ordinary meaning or common use, ““con-
clude matrimony,” yet if the man and
woman intend marriage, and their intent
is sufficiently manifest, they become in-
separably welded together until, as Samuel
Smetes says, ill-cooked joints and ill-
boiled potatoes, calling in the aid of a
divorce court, put them asunder. Their
consent to enter into the holy state may
be expressed either in writing or orally :
Dickenson v. Brown, 49 Miss. 357; Rundle
v. Pegram, id. 751.

So, in Pennsylvania, in the present
tense, (one sees now, what one prehaps
never saw before, the advantage of the
study of grammer) uttered for the purpose
of effecting a matrimonial alliance, is all
that is required. No particular form of
solemnization before officials of either
Church or State is needed: Common-
wealth v. Stamp, 53 Penn. St. 132. The
law among among the dwellers in Ala-
bama is similiar, to all intents and pur-
poses :  Campbell v. Gullatt, 43. Ala. 57.
In Michigan, too, if persons agree to take
each other for husband and wife, for bet-
ter, or worse, at once Without any pomp
or ceremony, or show, that may be pleas-
ing to human nature, and from thence-

forth live together, the Gordian knot is
fairly tied, only death or some heartless
divorcer can cut it : Hufchins v. Kimmell,
31 Mich. 127.

People who quote Latin, and know a
little more of that classic tongue than
“ ¢ pluribus unum,” “ excelsior,” * sine
qua non,” “ compos mentis,” *“ et cetera,”
and agree in the correctness of the law,
as stated in these last-mentioned cases,
express the principle enunciated in them,
with the aid of their little Latinity, as
follows : Marriages made per verba de pre-
senti, vel per verba de futuro, cum copula,
are lawful. And this being interpreted
means, that a marriage contract entered
into by words signifying the intention of
having a wedding then and there, and the
couple immediately separating, and one
entered into by words expressive of a de-
termination to have a marriage some day
or other, followed by the parties dwelling
together in amity, are as valid and as
binding as if made in the presence of the
church.

It has, however, been expressly held
in Maryland, that some religious cere-
mony must be added to the civil contract:
Denison v. Denison, 35 Md. 361. On
the Pacific coast the contract must be de-
clared before a person duly authorized to
take such declarations, and in the presence
of a couple of witnessess: Hulmes v.
Holmes, Abb. U. 8. 555. And a Mass-
achusetts judge said that a marriage which
was merely the effect of a mutual engage-
ment between the parties, or solemnized
by any one not legally empowered to do
so, is not valid, nor is it entitled to the
incidents of a marriage duly performed:
Milford v. Worcester, 7 Mass. 48. 1In
England no wedding is perfect unless
made in the presence and with the inter-
vention of a minister in holy orders, or
other person authorized by statute ; and
go it is in Canada.

Whether there is a ceremony or nof,
intention being an all-important ingredi-
ent in this as in all contracts, it follows,
notwithstanding novels and sensational
stories to the contrary,that a marriage cere-
mony performed in jest does not make the
pair husband and wife, even though a
genuine J. P., who did not know whether
he was tying the nuptial knot in joke or
in earnest, officiated at the ceremony:
MecClary v. Terry, 21 N. J. Eq. 225.

Ladies, to whom appertain the privilege
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of “naming the day,” may choose any
one of the seven for publicly assuming a
new patronymic. Some question, it is true,
as to whether a celebration of marriage on
Sunday is a violation of law ; but it is
generally believed by lawyers that matri-
mony may be lawfully entered into on
that sacred day. The reasons why are
various ; it is either because the frequency
of the thing has in some measure protect-
ed it by usage, and the consequence of
an opposite view would be disastrous, or
because the contract of marriage is in the
nature of a continuing contract, and may
be regarded as made every succeeding day
as long as the parties live together (2 Par-
sons on Contracts; or, and this applies
chiefly to New York State, as civil con-
tracts—and matrimony is such—made for
a lawful purpose, and not tending to dis-
turb the public peace and quiet, are valid
and enforceable, althongh made on Sun-
day ; so are marriages, unless it can be
made out that they are contracts tending to
disturb the public peace and quiet. Some
marriages undoubedtly have that ten-
dency, and so we would advise some ladies
to be careful when they get married.—
R. Vasaoxn Roaers, KiNnaesToN.—Albany
Law Journal.

CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS.

(Reported for the Law Journal by H. T. Beck, M.A.
Student-at-Law.)

Baiy v. McCarry.

Plrading. —Assignment.—Chose in action.

Where, in an action brought by the assignee of a chose
in action, a plea that the assignment was made
without consideration, keld to be no defence,

[Sept. 5.—Mg. DarTo~].
This was a motion to strike out a plea set-
ting up as a defence to an action brought by
the assignee of a chose in action that the assign-
ment was made without valuable considera-
tion.
®»  Kennedy, for defendant, contended that the
plea in effect merely raised the issue of bene-
ficial ownership. .
Mr. Shepley (Ferguson, Bain & Meyers)
contended that that issue was raised by the
plea of non-assignment.

Mg. Davron thought that the plea should
be struck out.
Order accordingly.

Sxow v. CuLE.
Writ.~Service.

If a writ of summons be served withia the jurisdiction,
it may be specially endorsed and final judgment may
be entered against the defendant, although he is
described in the writ as residing without the juris
dietion.

{Sept. 7.—MORRISON, J.]
The facts of this case appear ante, infra, p, 223
on an application made before Mr. Dalton who
get aside the judgment. From this decision
the plaintiff appealed. The appeal was heard
by Mr. Justice Morrison, who reversed Mr.
Dalton’s judgment, holding that upon the
facts stated, the judgment had been regularly
signed. It was however set aside on the mer-
its, with the costs to the plaintiff.
Muoin v. Kmp.
Ejectment.-— Pleadings.

The A. J. Act has introduced into proceedings in eject-
ment ¢ pleadings” within the meaning of the C. L.
P. Act, which canmot consequently be filed during
vacation.

[Sept. 8.—MR. DALTOK.]

This was a summons to set aside a replica-
tion and demurrer to an equitable defence, on
the ground that they were filed ‘during vaca-
tion,

Osler, for plaintiff, contended that the A. J.
Act made provision for equitable defences and
replications in ejectment. Previously there
were no pleadings in ejectment. The act does
not mention them as pleadings, but rallsthem
statements, and the rules of pleading do not
apply to them,

Mr. Shepley (Ferguson, Bain & Meyers) for
defendant, contended that these statements
since the A. J. Act had been treated as plead-
ings. The English Judicature Act substitutes
statements of claim and statements of defence
for the old Common Law Pleadings, and these
statements are subject to the same rules as
governed pleadings previously. The C. L. P,
Act applies to all pleadings, and as soon as
the law of ejectment was modified by the A.J,
Act, 50 a8 to admit of pleadings, those plead-
ings must be regulated by the Procedure Act,

Mg. Darron held that these statements
under the A.'J. Act. were pleadings within
the purview of the C. L. P, Act.

Order accordingly.
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Davis v, VANDECKER.
Costs.—Trespass.

‘Where the title to land is in issue upon the record, the
plaintiff is entitled to full costs, although he has ob-
tained a verdict of less than $8, and the judge at
the trial has not certified for full costs.

[Sept. 11.—WiLsow, J.]

This was a motion to review a taxation.
The action was for trespass, the verdict being
for the plaintiff for one shilling The judge
at the trial had not certified for full costs.
The plea of not possessed was on the record.
Under these circumstanees the Clerk of the
Common Pleas refused to tax to the plaintiff
any costs,

Mr. Read (Read & Keeter) for the detendant
contended that 31 Vict. cap. 24, sec. 1, wa#
express, and the certificate was necessary in
order to ena\ble the plaintiff to tax any costs.

Holinan, for plaintiff, contended that the
title to land was raised by the pleadings, and
that, therefore, the plaintiff was entitled to
full costs : Williams v. Jones, 15 W. R. 133
Lake v. Briley, 5 U.C. Q.B. 307; Humberston V.
Henderson, 3 Prac. R, 40,

Wisox, J.—I think the plaintiff is entitled

to full costs.

HuMPHRIES V. RAMSAY.
Security for costs- Insolvent—Action by.

Held, that under sec. 39, Insolvent Act of 1875, an in
solvent is hound to give security for costs in an ac-
tion for a personal wrong.

{October 3.—WiLg0N, J. |

This was an application for security for costs
in an action by an insolvent for malicious pros-
ecution.

S. M. Jarvis shewed cause. Sec. 39 of the
Act of 1875 applies to causes of action which
pass to the assignee, The whole section
should be read together : Smith v. Commercial
Union Insurance Co., 33 U.C. Q.B. 529. This
cause of action does not pask to the assignee ;
White v. Elliott,. 30 U.C. Q.B. 253.°

D. E. Thomson contra, The language of
the section is imperative and applies to every
action of what nature soever. If the insol-
vent were suing for a cause of action which
passed to the assignee, he would be ordered to
give security for costs irrespective of this pro-
vision : Perkins v. Adcock, 15 L. J. Ex. 7; El-
Liott v. Kendrick, 12 A. & E, 591; Solomon V.
Leck, 9 Dowl. 361. Smith V. Commercial
Union was decided on the English cases; sec,
42 of the Act of 1869 was not referred to,
The only case in point is Lee V. Moffatt, 6
Prac. R. 284. '

WiLsox, J.—In Smith v. Commercial Union
the Court did not notice the provision as to
security for costs in the Insolvent Act of 1869,
sec. 42. That provision is continued in the
Act of 1875, sec. 39, and it is that, in allac -
tions and suits of any “ nature or kind what-
soever” brought by the insolvent before his
discharge, he shall be required to give secu-
rity for costs. If that provision had been
before the Courtin the case I have mentioned,
it is not probable the decision would have
been as it is. Since then, in the case of Lee V.
Moffatt, ante, the Chancellor has decided,
under the Act of 1875, that the insolvent
must give security for costs in any suit he
brings. I think that cannot have been what
was meant by the Legislature, although they
have enacted it because it. restrains the insol-
vent suing in cases in which the assignee has
no interest. If the assignee employed the in-
solvent to help in winding up the estate,
the insolvent could not sue for his wages un-
less he gave security for costs, which he might
not be able to do. So if the insolvent had a
cause of action purely personal—I mean one
which did not pass to the assignee—against a
municipal corporation, which would have to
be sued for within three months, he might
forfeit his claim if not able to give the secu-
rity within the three months, which would
benefit nobody but the corporation, which
was a wrong doer. So he might be prevented
from suing as an executor. ’

With every desire to assist the plaintiff, I
find the enactment too plain and too strong
to be got over, The security is to be such
security as the Court shall direct ; perbaps I
can, under the circumstances, make it easier
than it usually is. The order must go, costs
to be costs in the cause.

Order accordingly.

CHANCERY CHAMBERS.

CARLEY V. CARLEY.
Alimony. — Witness Fees.— Counsel Fees.— Costs.—

Solicitor, payment of costs by
[Sept. 17.—MR. Smmxa.]

This was an application in an alimony suit
for an order for payment of witness fees and
counsel fees by the defendant to the plaintiff,
in order to enable her to go to a hearing,
There was not the usual provision for dis-
bursements in the order for interim alimony,

H. Cussels, for defendant, asked that the
motion be dismissed with costs, to be paid by
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the plaintiff’s solicitor, on the ground that
similar applications had been made and dis-
missed. .

Watson, for plaintiff,

Tre ReFerge thought that he could not
make the order, as the moneys asked for had
not been actually paid ; but that as no similar
case had been reported he could not order the
plaintiff's solicitor to pay the costs. Under
the circumstances he thought that the motion
should be dismissed with costs.

NOTES OF CASES.

IN THE ONTARIO COURTS, PUBLISHED
IN ADVANCE, BY ORDER OF THE
LAW SOCIETY.

COURT OF APPEAL.

Rr. ANDREWS.
From C. C. Leeds & Grenville.} {Aug. 31.
Insolvent Aect, 1876— Powers of assignee.
Held, (Patterson, J. A.,) affirming the judg-
ment of the County Court, that under sec. 39,
nsolvent Act, 1895, an assignee represents the
creditors for the purpose of setting aside a mort-
gage void for want of compliance with the
Chattel Mortgage Act.
Bethune, Q.C., for the appellant.
Delamere for the respondent.
Appeal dismissed,

McMARTIN V. HURLBURT ET AL.

From C. C. Northumberland & Durham.] [Sept. 15.
Egxemption from seizure — Values— Divigion Court
Bailiff - Notice of action—Jus tertis.

The defendants, Division Court bailiffs, were
sued for selling a horse,of the value of $60,under
an execution, which the plaintiff claimed was
exempt from seizure. The horse was sold for
$47.50. At the trial the plaintiff swore that the
horse was worth $120, and the purchaser swore
that he was worth $90.

Held, (Burton, Patterson, Moss, JJ.A,, and
Galt, J.,) that the value of the horse was to be
determined by the whole evidence, and not by
aL exclusive reference to the price it brought at

*he sale.

Held, also, that the defendants wére ot en-
titled to a notice of #tion with the name and
abode of the plaintift endorsed thereon under
C.8. U.C. cap. 126 ; a notice nnder sec. 193 of
the Division Court Act, being sufficient.

At the time of the seizure the horse was in-
cluded in a chattel mortgage given by the plain-
tiff to one Martin.

Held, that the defendants could not set up a
Jus tertit.

Armour, Q.C., for the appellant.

H. Cameron, Q.C., for the respondent.

Appeal allowed,

i —_—

Sianxoxn v. Tue Hastings MutvaL Fire IN-
suraxce Co.

From C. P.] [Sept. 15,
Insurance— Misdescription of premises—Survey made
by agent— Further insurance.

One M., a previous owner of the property, at
the request of the defendants’ agent filled in
an application for insurance, but on its being
read over to the insured, he objected to the dis-
tances stated of the contiguous buildings. The
agent, who had previously visited the premises,
then undertook to go and measure the distances
himself, and make the application correct before
forwarding it. The insured thereupon signed the
application, but the agent forwarded it to the
head office without filling in the correct dist-
ances.

By one of the conditions of the policy, it
was previded, that if an agent should fill up
the application, he should be deemed to be the
agent for that purpose of the insured, and not
of the company, *but the company will be re-
sponsible for ell surveys made by their agents
personaily.”

The Court (Burton, J.A., Harrison, C.J.,
Moss, J.A., and Blake, V.C,) affirming the
judgment of the Common Pleas, keld,that what
the agent undertook to do was within the mean-
ing of the proviso, and that the agent must be
presumed to have made the survey so as to
render the company liable.

It was proved that the plaintiff had mailed
the company & notice properly addressed of a
further insurance, and that they had not within
two weeks thereafter notified the insured of
their dissent.

Held, that the notice must be presumed to
have reached the company, and that they must
be deemed to have assented to it under 36 Vict.
cap. 44, sec. 38, O.

The condition as to preof of loss required a
certificate from the magistrate most contiguous
to the place of fire.

Held, that the condition was null and void as
being unreasonable,

Bethune, Q.C., with him Dickson, for the ap-
pellants.
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McCarthy, Q.C., with him Strathy, for the
respondent.
Appeal dismissed.

Rooney v. Lyox.

From Q.B.| {Sept. 15.

Insolvent Act, 1875—Conjirmation of discharge.

Held, (Burton, Patterson, Moss, JJ.A., and
Proudfoot, V.C.,) that an order confirming a
deed of composition and discharge is final and
conclusive as to all matters preliminary to its
making, unless it has been reversed on appeal.

M. C. Cameron, Q.C., Monkman with him,
for the appellant.

T. Ferguson, Q.C., for the respondent.

Appeal dismissed.

BrowN v.-GrEAT WESTERN RatLway Co.
From Q. B.] [Sept. 15.
Two lines crossing—Collision—Use of brakes—Negli-

gence.

The defendants’ railway crossed the Grand
Trunk Railway on a level. "The train on the
defendants’ line was approachiug the crossing,
and the air brakes for some reason failed to act.
It was then too late to stop the train with the
hand brakes or by reversing the engine, though
every effort was made, and a collision occurred
with a train on the other line, of which the
plaintiff was a conductor, by which he was seri-
ously injured.

It was shewn that these brakes were in com-
mon use on railways, and that the brakes in
question had been twice examined and frequ-nt-
ly used on that day, and found all right and
effective.

Sec. 143 Con. Stat. €. cap. 66 enacts that
*“ every locomotive or railway engine or train of
cars on any railway shall, before it crosses the
track of any other railway on a level, be stopped
for at least the space of three minutes.”

Held, (Hagarty, C.J. C.P., Patterson, J.A.,
and Galt, J.,) Moss, J.A., dissenting, that the
defendants were guilty of negligence in not ap-
plying the air brakes at a sufficient distance to
enable the train to be stopped by other means
in case of these brakes giving way.

Held, also, that the statute imposed upon the
defendants an absolute duty to stop for three
minutes, and that their omission to do so ren-
dered them liable for the injury sustained by
the plaintiff. )

M. C. Cameron, Q.C., for the appellants.

W. Rock, Q.C., for the respondent.

Appeal dismissed.

HowegLL v. McFARLAND,

From €. C. Haldimand.] {Sept. 15.;,
Chose in action—Assignment of —35 Vict. cap. 12
One of two partners assigned to the plaintiff a

debt for goods sold to the defendant by a deed

professing to transfer his partner’s interest as

well as his own. It appeared that he had a

general power to transact the business of the

firm, and that his partner afterwards ratified
the sale.

Held, (Burton, Patterson, Moss, JJ.A,, andk
Galt, J.,) that the plaintiff was entitled to re-
cover under 85 Vict. cap. 12 as the assignment
was within the scope of the partnership busi-
ness, and covered by the agency of one partner
for the other ; and that evem in the absence of
aathority, bis partner’s subsequent ratification
was sufficient. ’

Held, also, that the fact that the contract was
by deed did not deprive it of the effect of a sim-
ple contract.

Bethune, Q.C., for the appellant.

Robinson, Q.C., for the respondent.

Appeal allowed.

LA BaNQUE NATIONALE V. SPARKS.
From C. P.) {Sept. 15.
Promissory note—Stamps—31 Vict. cap. 9, gec. 4, D.

On the 9th September, 1875, defendant en-
dorsed a promissory note made by 8. & C.,
bearing that date and payable to him four
months after date at the plaintiffs’ branch at
Ottawa. On the same day C. deposited it with
the plaintiffs, authorising them to fill it in for
the amount of S. & C.’s then due paper, as also
other paper falling due befcre the 22nd October.
On the 21st October, the plaintiffs filled in the
note for the amount due, and affixed stamps suf*
ficient to cover double duty which were obliter-
ated by writing across them the date on which
they were so affixed, namely, 21st October.

Held, (Burton, Patterson, JJ.A., Harrison,
(.J., and Moss, J.A.,) that the stamps were
not properly cancelled ; for if affixed as agents
of the maker then, under sec. 4 of 81 Viet.
cap. 9, D., the date of the obliteration must ac-
cord with that of the note ; and if the plaintiffs
acted as a subsequent holder, then under sec.
12, as substituted by 37 Vict. cap. 47, sec. 2,
the initials or name as well as the date are re- -
quired.

Snelling for the appellant.

M. C. Cameron, Q.C., for the respondents,

Appeal dismissed.,
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McDoxaLp v. Georerax Bay Lumser Co.
[Sept. 15.
Foreign bankruptcy—A ssignment thereunder.

From Chancery.]

D., who was a naturalized Pritish subject,
possessed of a large quantity of lands in Canada,
residing in the State of New York, was with his
co-partners duly declared bankrupt by the
Courts of that State on the 15th November,
1873, and on the 14th February following, a
trustee of their estates was duly appointed,
when the bankrupts executed a deed purporting
to convey all their estate for the benefit of their
ereditors.

The Court (Burton, Patterson, Moss, JJ.A.,
and Blake, V.C.) held, reversing the judgment
of the Court of Chancery, that the deed did not
affect the bankrupt's lands in Cauada, as there
was no evidence that he intended them to pass
when the deed was executed.

McCarthy, Q.C., for the appeilant.

Crooks, Q.C., for the respondeuts.
Appeal allowed.

Kay v. WILsON ET AL

From Chancery. | Sept. 15.

Mortgage—Statute of Limitations—Wild lands.

In 1835, D. sold certain wild lands to 8., and
a mortgage was executed by the purchaser for
the consideration money. In 1838, &, sold and
conveyed his equity of redemption to K. 1In
1842, D. filed a bill of fore¢closure against S., on
which a final decree of foreclosure was obtained
in 1845 ; but to this suit, K., through some
oversight, was not made a party. K. died in
1876, and the plaintiff, his heir at law, filed a
bill to redeem in June of thut year. The de-
endants claimed uuder conveyance from D.
made after the foreclosure,

It was proved that D. had gone upon the
land, after his title had hecome absolute at law
in 1838 or 1840 to ascertain if there were any
trespassers npon it: that he had asked one
Hardy to look after the land, and offered to sell
it to him : that he had sold it to one Steers in
1847 as absolute owner, and that the taxes had
been paid by the defendants and those through

' whom they claim.

Held, (Burton, Patterson, Moss, JJ.A., and

Proudfoot, V.C.) that there was sufficient evi-

®dence of possession having been taken more than
20 years before the bill was filed, and that the
plaintiff’s right was brred.

Boyd, Q.C., for the appellants.

Armour, Q.C., for the respondents.

Appeal dismissed.

MorsoN’s BANK v. MACDONALD.
From Q.B.] ' [Sept. 15.
Collateral mortgage-—Right of action

The Bank held certain notes made by Mitchell
Macdonald, the son of the defendant, who had
indorsed them for his accommodation, and also
certain other notes unsecured by any indorser
Upon being pressed for payment of a portion of
the notes, Mitehell Maedonald gave a mortgage
to secure the whole, which purported to be made
in consideration of $4,300, and was subject to
a proviso to be void on payment of that sum
with interest at 8 per cent., in one year from
dale, and then alded, ‘‘the said sum being re-
presented by certain promissory notes now under
discount and held by the mortgagees, and any
renewals or substitutions therefor that may here-
after be given for the same, all to be paid with-
in one year,” .

Held, (Hagarty, C. J. C. P., and Burton Pat-
terson and Moss, J. J. A.) affirming the judg-
ment of the Queen’s Bench, that the defendant
was liable as the mortgage was merely collateral
and did not suspend any right of action on the
notes.

Dr. Spencer and C. Moss for the appellant.

C. Robinson, Q.C., for the respondent.

Appea! dismissed.

CHANCERY.

Tag CORPORATION OF THE TOWNsHIP oF WaAL-

LACE v. THE GrREAT WESTERN Ratnway Co.
AND THE WELLINGTON GREY & BRUCE RAIL-
way Co.

Chancellor.] {Sept. 12.
Agreement to erect and maintain station—Spscific
perfoimance.

This was a suit to compel the defendants to
maintain a regular way station at the village of
Gowanstown, in pursuance of an agreement in
that behalf entered into between the plaintiffs
and the Wellington, Grey & Bruce Railway Co,
on the 17th of May, 1872, whereby, as stated in
the bill, in consideration of the sum of
in debentures of the said municinality, the
Wellington, Grey & Bruce Railway Co., ¢‘ cove-
nanted and agreed with the plaintiffs te erect,
keep and maintain on the said extension a per-
manent freight and passage station at the said
village of Gowanstown, snch station to be built
within  distance of six chains from the south-
westerly angle of lot number 24, in the fifth
concession of the plaintiffs municipality, pro-
vided no natural or engineering difficulties pre-
vented its being placed within those limits, but
if the chief engineer for the time being of the
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Great Western Railway Co. should certify that
any such difficulties intervened then within
twelve and a half chains from the said angle of
said lot.”

1t was proved that the principal inducement
to the ratepayers and council for granting this
bonus was the undertaking of the company to
erect and maintain a permanent passage and
freight station at the village of Gowanstown.
The necessary buildings were accordingly erect-
ed and maintained for sometime by the Great
Western Railway Co., who were lessees of the
road, but the station was afterwards disused.
The municipality thereupon filed a bill against
both the railway companies for the purpose of
compelling them to continue and use tbe sta-
tion and buildings.

SPrAGGE, C., before whom the cause was
Beard, thought that the Great Western Railway
Co. was bound by the agreement between the
‘plaintiffs and Wellington, Grey & Bruce Rail-
way Co., and made & decree as against the Great
Western Railway Co. with costs, and dismissed
the bill as against the Wellington, Grey & Bruce
Railway Co. with costs.

GOYEAN V. GREAT WESTERN RarLway Co.
Chancellor} [Sept. 12.
Railway terminus—Land conveyed on condition.

The plaintiff on the representations of parties
interested in the location of the western termi-
‘nus of the Great Western Railway, conveyed to
the company a lot of laud in the town of Wind-
gor, without any money consideration being
paid therefor, the deed reciting that the same
was convéyed for the purpose and on the con-
dition that the terminus should Le placed
there, and * the execution of which condition
was the real consideration for thisgrant.” The
company did construct the necessary buildings
for the purpose of the terminus, including pes-
genger and freight stations, and continued to

use them for several years, when they discon--

tinued the use of the passenger station, and
were about establishing it in another locality.
On 2 bill filed to restrain the company from do-
ing so,

The Court (SPrRAGGE, C.) keld, that the com-
peny were bound to retain the terminus on the
properties conveyed to them by the plaintiff
and one Hall, or in default, the land conveyed
by the plaintiff should revest in him ; and
ordered the company to pay the plaintiff his
costs of suit: and, if plaintiff desired it, di-
rected & reference to the Master at Sandwich to
ascertain and report whether the condition had

been performed.

WiisoN v. McCarty.
Chancellor.] |Sept. 26.
Partnership—Interest on capital.

In this case, two partnegs, Wilson & Mec-
Carty, agreed each to furn&: a certain amount
of capital wherewith to carry on business to-
gether in partnership. In pursuance thereof,
Wilson did bring in the amount stipulated, but
MecCarty never brought in any sum. Ina
proceeding afterwards to wind up the partner-
ship estate, Wilson claimed to charge McCarty’s
representatives with interest on the amount
agreed to be paid, which claim the Master at
Barrie refused to accede to, and on appeal, this
ruling of the Master was sustained.

SPRAGGE, C., in dismissing the appeal on that
ground, referred to the language of Lord Hath-
erley, when Vice-Chancellor, in the case of Rish-
ton v. @rissell, L. R. 5 Eq. 326, ** No interest -
is chargeable by one partner against a co-part-
ner The express point has been de-
cided in this Court, that, unless there be an ex-
press stipulation or a particular course of prac-
tice shewn by the partnership books to the
contrary, interest between partners is not al-
lowed.”

CORRESPONDENCE.

The Law of Dower.

To TE EpiTor OF THE Law JOURNAL :

I stated in my last letter some reasons
why the inchoate right should be con-
sidered as within secs. 5 and 11 of the
C. 8. U. C. cap. 90 ; and here I propose
to dwell for a short time upon the case of
Allen v. Edinburgh, L. A. Co. 19 Gr. 248,
where the point actually arose. The Court
there held, that the wife’s interest was
not available for créditors, and an injunc-
tion restraining- the sale of the right
under execution was granted. The learned
Chancellor seems to have decided the case
solely upon the authority of McAnnany v.
Turnbull, 10 Gr. 298. ‘His Lordship
argues that if the interest in that case
were that of a wife, the question is alfeady
decided there, and that case must be fol-
lowed. - But the word “ widow,” which
is therein used, points to the fact, that it
is the consummate right to dower which
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was the subject of discussion in that case.
1f so, then His Lordship says, ‘“all the
reasoning of the late Chancellor, by
whom the judgngent in that case was de-
livered, would apply a fortiori to this
case.” And he rests his decision on the
grounds contained in the following ex-
pression of his opinion: “If I give ef-
fect to the argument for the defendants, I
must hold, that what the learned counsel
contends is a contingent interest in lands
is made saleable by the statute ; although
the same interest vested is not made sale-
able. The judgment in MecAnnany v.
Turnbull proceeds upon this, that before
dower assigned, a widow has nothing in
the land. * * If that be so, it must be
s0 a fortior? in the case of a wife whose
right is inchoate.” If the conclusion
arrived at by the learned Chancellor be
correct, it follows that this interest is
neither a contingent, nor an executory,
nor a future interest, nor a possibility
coupled with an interest in land; or rather
this must have been established before
the conclusion above set forth could have
been arrived at. If not one of those in-
terests, what then is it? Tt is not a
present estate, nor yet a vested interest.
It is not a right of action, as we shall
presently see ; nor is it a right of entry ;
for she has none in respect of her dower
until after the death of her husband and
its assignment by the heir. How then
shall we describe it except as coming
within one of the terms used in the Act;
for we have already seen that it is
something more than a mere possibility %
The result of the learned Chancellor’s
conclusion, not only militates against any
contention for the presence of the element
of contingency. in the right, but also con-
flicts with a dictum of Mr. Justice Wil-
wson's in Miller v. Wiley, who, though not
deciding the point, thought that the word-
ing of this Act, being so broad and gene-
ral, might include this interest.
The conclusion arrived at by his Lord-

ship rests first upon the assumption that
the widow, as regards her right to dower,
has, upon her husband’s decease the same
interest, . e., one containing the same in-
herent qualities, as that which she had
prior thereto, but in a different form ;
and secondly upon the fact, though not
expressed, yet implied, that an anomaly
would be the result of a contrary decis-
ion. With regard to the first ground,
considering that in this case, the very
point at issue is the applicability of the
statute, and looking at the concluding
words of the quotation from McAnnany
v. Turnbull in the judgment, we may, I
think, conclude that the word * nothing”
as used by the learned Chancellor bears
the meaning expressed by the following
paraphrase: “ No such contingent or
uncertain right or interest as may be
reached by any of the phrases used in
the statute.” His Lordship’s reasoning
seems to be this: ‘“Because, as was held
in MeAnnany v. Turnbull, the consum-
mate right has no such qualities annexed
to it, or inherent in it as to bring it
within any of the descriptive phrases, ‘a
contingent, an executory, or a future in-
terest, or a possibility coupled with an in-
terest in land,’ it follows, a fortiori, that
the inchoate right has none of these
qualities ; and because the consummate
right, for lack of these qualities is exclu-
ded from the influence of the stat-
ute, therefore the inchoate right, for the
same reason, is not affected by it.” This
proposition generalized, may be expressed
as follows: That the qualities of those
rights which are already vested, and de-
pend for their full enjoyment only upon
the exercise of the volition of the person
entitled thereto, and those of rights which
are as yet to vest, and whose enjoyment
depends, not upon the exercise of the
volition of the person to become entitled
thereto, but upor the happening of an
event entirely beyond his control, are of
such like nature, that, if certain words
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will not describe the former class, neither
will those words describe the latter; or,
if the one be not found to fall within the
embrace of a certain phrase or number of
phrases, neither will the other. A pro-
position which, it will be admitted, ean-
not be for a moment conceded.

Were the assumption correct, that the
interest when consummate is the same a8
the interest inchoate, 7.e. contains the same
inherent qualities; and that upon the
death of the husband, by the disappear-
ance of the element of contingency, it
simply appears in a more highly devel-
oped form, then the conclusion at which
His Lordship arrives might have been
conceded without argument. But if it
can be shown that the inchoate right is

" not the same interest as the vested right,
(though existing in the same person, yet
at different times) but is of a totally dif-
ferent nature by reason of the element
of contingency that may be shown to ex-
ist in it, then the reasons given in his
Tordship’s judgment will not be a suffi-
cient warrant for the conclusion. For
the judgment proceeds upon the assump-
tion that these two rights are homogen-
eous.

With all due deference to a learned
judge, the greatest respect for whose
opinion I entertain in common with the
whole profession, I venture to submit,
that the most we can say is, that these
two rights, the inchoate and consummate,
are different interests in the same person,
not the same inferest in different forms.
That the inchoate right is not the same
interest as the consummate or vested
right and has none of its properties,
seems manifest. The very element of un-
certainty or contingency, which, I contends
serves to bring the inchoate right within
the statute, disappears upon its consum-
mation, and a new right accrues to the
widow, namely a right of action ; or, as
expressed by Wilson, J., “a right to have
an estate in the land established for her;”

and by Van Koughnet, C., “a right to
procure something ¢.e. dower ; neither of
which rights she had betore her husband’s
death. And further it is-said in McAnn-
any v. Turnbull, “she cannot * * assert
any description of right in it except by
action to procure an assignment ;” thus,
by an exhaustive or exclusive process,
describing it as nothing else than a mere
right of action.  Again, ““the common
law regards the title to dower for many
purposes as a mere right of action:”
Blake, C. in Rosev. Simmerman, 3 Gr. 600.
These learned judges seem to have fully
described the interest of the widow before
assignment of dower in the words quoted.
It is plain then that, before the husband’s
death, not having arrived at that period
when she may *“ assert any description of
right,” since she has, as yet, neither “a
right to have an estate established for
her,” nor “a right to procure dower,” she
cannot be said to have the same interest
as that last above described. She has in
reality little more than a right to wait for
a contingency which may never happen—
to wait for the probable arising of a right
of action. But the husband’s death hav-
ing happened in her lifetime, she now
emerges from her former state of uncer-
tainty, and becomes clothed with a new
interest, entirely devoid of any contingent
ingredient, inasmuch as she has a right
presently to maintain an action.  Are
these two interests the same in any res-
pect, except in that of their ultimate ob-
ject ? The answer is suggested by the
following passage from Story Eq. Jur. 12th
Edn. by Perry, 1040 (c.):—She  has no-
thing but the contingency, which is a very
different thing from the right immediately
to recover and enjoy the property.” But to
this it will be answered, that it will not
follow as a logical consequence that these
two rights will be found to be of exactly
the same nature in every respect, simply
because they are both excluded from the
purview of a certain clause in the statute;
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that it may well be that they might both
be excluded and still be totally different
in nature from one another. Very true !
But when they are both excluded for the
same reason, or, when one is excluded
simply because the other is (which
amounts to the same thing), we must ex-
pect to find certain qualities or character-
istics common to both of them. If the
one be found to possess none of the quali-
ties that the other does, or (which is
sufficient for our present purpose) if those
qualities mentioned by the statute be not
common to both, they can no longer be
governed by the same rules. If the in-
choate right be found to possess certain
qualities which the vested right does not
possess, and of so different a nature as to
bring it within another class of rights,
then the reasons which will apply to the
exclusion of the one will not apply fully
to the exclusion of the other. At the
least, its possession of those qualities which
the vested right does nof possess, calls
for a reason why #hey should not bring
the inchoate right within the reach of the
statute, even though it be found that it
bears a certain resemblance in other res-
pects to the vested right, and might on
the latter account be excluded ; which rea-
son is not given in his Lordship’s judg-
ment.

The real effect of the statute seems to
be that, while it did not change the
quality of that already existing, nor create
any new interest in the wife, it provided
a method of dealing with the already ex.
isting interest which was apparently
not extended to the consummate right.
If, then, it is not the same interest, but a
totally different right, his Lordship’s pre-
mises are faulty ; and a conclusion foun-
ded upon false premises, though logically
gonsequent thereupon, cannot but be er-
roneous,

With regard to-the second ground,
whether the avoidance of such an appar-
ent anomaly in the law is, or is not, a

desirable end, I do not propose to enquire-
That other anomalies do exist, will not be
disputed. One, in particular, is referred
to, in his argument, by the learned coun-
sel for the defendants in Allen v. Edin-
burgh. A lease for three years may be
made by parol ; but an assignment thereof
must be in writing. Now, reasoning ac-
cording to common sense views, we should
no doubt arrive at the conclusion that
where an estate in lands was allowed to
be called into existence in such &n in-
formal way as by word of mouth, surely
the subsequent dealings with it, which
are of much less relative importance than
its creation, might also be by word of
mouth. This would probably be a just
enough conclusion, and would save an
anomaly, if the statute had not enacted
otherwise.

An apparent injustice exists with re-
gard to the doctrine of notice, as affected
by the Registry Act, sec. 67. A pur-
chaser for value, without notice of a prior
deed, may be defeated by notice of
it between the time of getting his
deed and registering it; a principle
contrary to general policy of the Reg-
istry laws. It was noticed in Millar
v. Smith, 23 C. P. at p. 58, by
Gwynne, J., who said in reference to if,
after adverting to the doctrine of notice
in Equity :—“ My moral conviction is,
that” the introduction of the equitable
doctrine of notice “ was the intention of
the Legislature, although the language
literally does not express the equitable
doctrine. I have come, however, to the
conclusion, that as we have no means of
judging of the intention of the Legisla-
ture, otherwise than by the language used,
we must give effect to the clause as ¢t 78
expressed.”

Again, where, under C. S. U. G
cap. 84, a woman released or bar
red her right to dower by a conveyance
to which her husband was not a party, an
_examination touching her consent was
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made requisite.. Though, when her hus-
band wus a party,she need not have been
examined. When we consider that the
object of the examination was to ascer-
tain whether the husband had coerced
his wife to join in the deed, which would
be more likely to happen where he was
also a party to the instrument than
where he was not, it is difficult to see
why it was so enacted. Thus, in one
of two instances, imposing a pre-
cautionary measure, where there seems to
be no reason for it; and in the other,
omitting it, where the very state of facts
exists, which furnished the reason for the
law in the first place. See remarks of
Robinson, C. J. in Howard v. Wilson,
9 U.C. Q.B. 450.

Other anomalies, not depending on
the wording of* the statutes, have
existed ; such as, that the wife of
an idiot might be endowed ; though the
husband of one should not be tenant by
the courtesy : Co. Litt. 31. See also
Archbold’s Blackstone, p. 129, n. 33
where it is laid down, that Courts of
Equity, although not allowing the wife of
a cestui que trust to be endowed of the
trust, yet allowed courtesy of the trust;
a seeming partial diversity, for which
Lord Chancellor Talbot said he could see
no reason ; but which, as he found it
settled, he did not feel himself at liberty
to correct : 3 P. Wms. 234.

Whether an Act is expedient in its
terms, or tends to create confusion or
anomalies, is not, it will be admitted, our
object in examining the state of the law ;
but rather the ascertainment of the law,
as enacted. It is submitted that we are
not called upon to say, whether the act
in making the inchoate right an apparent-
ly higher interest in law, than the con-
summate right, produces an anomaly, nor,
by showing that such an intention is ap-
parently an absurd one, to say that there-
fore the Act is not to be so construed ;
nor, whether it was actually the intention

of the Tegislature, or unwittingly done,
to include this contingent right in, and
exclude the vested right from its provis-
ions. If it be so enacted, I apprehend
that to be sufficient.

That a possibility of succeeding for life
to the third part of an estate, depending
on the chance of the wife’s surviving her
husband, is a higher interest in law
than the right of the widow immediately
to have that estate set out, does at first
seem too monstrous a proposition to be
entertained. But, after all, this is not
the exact deduction from the foregoing.
remarks. It is rather this, that, as already
shown, the interest is not changed by the
act, nor in any way exalted above the con-
summate right, except in so far as the
statute has attached to it the incident of
a capability of being dealt with in a way
which it was apparently not thought fit.
to extend to the consummate right. But,
even supposing the first enunciation to be
correct, we must bear in mind that it
does not depend for its proof upon the
close and logical reasoning of learned
judges antl commentators ; but is the off-
spring of a statute. Because the plain
and manifest reading of a statute will
produce an apparent anomaly in the law,
we can hardly solely thence infer that

such a meaning was not the intention of

the Legislature ; and that we must cast
about for some othef meaning, which will
save the anomaly. There is little reason
to doubt that the inchoate right is des-
cribed by some one of the very broad ex- .
pressions used in the 5th section of C. 8.
U. C. cap. 90. And if so, it is difficalt
to see why we should not, to use the
words of Mr. Justice Gwynne, “give ef- .
fect to the clause as it is expressed.”

If a reason for the provisions of the
Act, founded on principles of moral
philosophy or ethics, be sought for, we
may find it in this, that, while the hus-
band is alive, the wife is provided for.
Supposing her right to dower, to be
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the law the air of a science, who found it
 made available for creditors, no serious
harm is done by its seizure. But, on
the husband’s death, having lost her sup-
porter, cherisher ‘and protector, assuming
that her dower is all she has to look to
for a maintenence (a state of affairs not
infrequent), the creditors, not having
availed themselves of their rights in the
husband’s lifetime, are precluded now
from seizing her right, by assigning which,
(as we shall hereafter see she may do) she
may provide herself with funds in order
to her support and maintainance in some
degree at least. And this supposition is
not at variance with the favouritism
shown by the Courts to the widow in other
cases even at the expense of creditors.

1 shall attempt an examination of the
second division of this part of the sub-
jeet, namely, that relating to the consum-

mate right, in my next letter.

E. D. A
Toronto, Sept., 1877.

REVIEWS.

COMMENTARIES ON THE LIBERTY OF THE
SusJect AND THE Laws oF ENGLAND
RELATING TO THE SECURITY OF THE
PERSON. By James Paterson, Esq.,
M.A., Barrister-at-Law, 2 vols. Lon-
don, Macmillan & Co., 1877.

The immortal Blackstone said * that a
competent knowledge of the laws of that
society in which we live is the proper ac-
complishment of every gentleman and
scholar.”

Things are very different now 