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PREFACE.

The following pages contain a digest of all eases reported in
Volumes XX1. to XXXIV. of the N. 8. Reports, and of all other Nova
Scotia cases, wherever reported, decided during the time covered by
those volumes, the years 1885 to 1902 inclusive. To avoid possible
confusion I have not touched upon Volume XXXV, a portion only
of which was available at the time of going to press.

Case references are to the volumes of the uniform series (the first
volume of which is Thomson's Reports, 1834-1851), now the ordinary
mode of reference. The alternative title of each volume may be
found by reference to the table inserted at page vi., as may also its
date of issue, frequently a watter of importance in estimating the
present standing of some decisions as authorities. As the mode of
abbreviated reference to the Supreme Cowmrt of Canada Reports
seems to be as yet a matter of personal preference, 1 have selected
the letters S.C.C. from among some five or six different styles in-
differently employed.

It was not possible, as the work proeeeded, to note the position
of Nova Seotia Statutes referred to, in the Revised Statutes 1900.
This defect 1 have endeavoured to remedy by means of the eross
reference index which stands under the title, STATUTES. This
index is necessarily a selection from the large number of statutes
mentioned in the pages of the Reports, but I believe it will be found
to afford a key to every instance in which a statute has come up for
anything like construction or special application. 1 would extend
the same observation to the similar cross reference index standing
under the title, JUDICATURE ACT AND RULES.

As mine is in effect a continuation of the admirable work of
Mr. Congdon, which has long marked an epoch in the history of
law reporting in this Province, I have followed, in a general way,
its plan and arrangement. But as, perhaps luckily for amateurs,
the making of Digests is still a very inexact science, I have frequently
departed from my model, and have oecasionally even ventured to
introduce features which I have not observed elsewhere,

It remains for me to express my great sense of obligation to
Mr. A. A. MacKay, BA, LLB, the well known Law Clerk of the
Nova Seotia Assembly, for some valuable suggestions, and for reading
these pages as they were going through press and making many
corrections ; and I acknowledge my debt to several other members
of the Bar for occasional assistance, and for frequent expressions of
interest and good will.

B. H. A

Havirax, June 1st, 1903
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THE NOVA SCOTIA

REPORT

1889- 1903,

INCLUDING

ABANDONMENT

See Arreal, 36

Of appeal.|

See INSURANCE, 14

To underwriters. )

ABATEMENT

See TrEsPAss, |

Of action

Of legacies.] —See WiLL, 25

ABSENT OR ABSCONDING
DEBTOR.

1. A summons for agent may not issue
after judgment entered
Cawsey v. Elliot, 22/163

2. The proper course is to proceed
under O. 43, by garnishee process

Dempster v. Elliot, 22/443

3. Summons for agent—Appeal ] —As
to whether an appeal may be taken from
the order of a Judge, discharging a per-
son summoned as agent, after having
made answer to the satisfaction of the
Judge. Preliminary objection taken, but
not decided, the appeal being dismissed
on other grounds, See O, 46, R. 18,

Banks v. Mackintosh, 27/480.

VOLS

XXL TO XXXI\

{. Summons for agent - Discharge of
agent.| —Where nmons  for agent
issues and the agent admits having assets
in his hands, he cannot be discharged un
til after the plaintiff ha htained judg
ment An orde Hischarging UL ex
cept as to the goo ind chattels men
tioned in the declaration filed,” is bad, as
that is the only behalf in which he was
before the Court, likewise an allowance
of costs in the same order

Daniel v, D'Homme, 21/3{1

5. Summons to agent—Attacher's rights
depend on those of debtor.| An

ney out of

attach
the
the

er's right to recover me
hands of an
agent, the that of the principal.

R. B. M. had assigned his expectation
of a legacy to JCM., for the
% suffered
it the suit of J. C. M

agent is, as ainst

sum of

Later, he judgment to
against him

for the debt

I'he legacy having fallen
in, and being in the hands of J. C, M., as
devisor, R. B. M

him a receipt for the amount, and J.CM

executor of the gave
credited it on the judgment

The plaintiff having summoned him as
agent to RBM
in his hands, contending that J.C.M. had
released his security in respect to the as
signment of the leg

having monies payable

¥, by becoming a

party to the composition and release con-



3 ABSENT OR ABSCONDING DEBTOR 4

tained in an assignment by R.BM,, for
the benefit of his creditors

Held (obiter —See ASSIGNMENT, 8
that R.B.M. having suffered a judgment
fJCM

equent

to pass against him at the suit

which was unaffected by the sul
assignment, there was nothing to prevent
his making a payment thereon And
having in effect done so completely and
irrevocably, with the legacy due him
there were no longer monies of his in the

LM And his right of re

hands o
covery against J.CM. having thus ter
minated, the right of the plaintiff, de

pendent thereon, no longer existed

lanks v. Mackintosh, 27/480

G. Attachment—Distress for rent.|
Plaintifl caused an attachment to issue
against the defendant as an absent or
absconding debtor, to recover a balance
due for goods, and also for rent, Subse
quently he distrained for the same rent
on part of the property levied under the
attachment. At the instance of a subse
quent attacher: Held, that by distrain
ing he lost his right of action for the
rent, and could not hold his attachment

for so much of his claim

Gray v. Curry, 22/262

7. Attachment—Right of creditor in
possession of property as against attach
ment.]—On the Sth September, 1892, the
property of M., who had been a livery
stable keeper at Truro, and was abscond
ing from the Province, was levied under
attachment, by the defendant sheriff. At
the time of the levy a horse and carriage
were out on hire. On the 13th these were
returned to Truro hy train, and were
taken possession of by the plaintiff, who
removed them from the county. The fol
lowing day the plaintiff, who was a cred
itor of M., tele

the horse and carriage, which a few days

raphed him an offer for

later was aceepted by letter. Until this
time plaintiff kept the property out of
the county On  October 17th, it was
levied on under attachment and subse
quently sold in part. Plaintiff brought
trover against the Sheriff, who contended
that the property was bound by the ori

ginal writ of attachment of September

8th There was mno evidence that the
plaintiff, at the time he took possession
of the property, and made his offer, had
notice of the attachment and levy, but
he knew in a general way that the pro
perty of M. was likely to be attached
and his action was a bona fide and non
collusive effort to obtain payment of the
debt due him by M

Held, that under Order 40, Rules 32, 41,
the attachment did not bind until actual
levy had been made, and, meanwhile,
plaintiff having perfected a bona fide pur
chase of the property for a good consid
eration, and, being in possession, which

took the place of delivery, was entitled

to recover inst the Sheriff levying;
but without costs

Mahon v. Crowe, 28/250

8. Attachment of goods in possession
of third person—Sheriff must justify.]
Action against the Sheriff for wrongful

taking of goods out of the possession of
plaintiff, under an attachment against
J.J., an absent or absconding debtor,
which plaintiff claimed as his own pro
perty by purchase from J.J

Held, that the goods having been found
in the possession of plaintiff, the onus
was on the Sheriff to prove the lawful

ness of his tion I'he possession of

sufficient to maintain tres

plaintifl being
pass against a wrongdoer, he need not
prove title

And the Sheriff was a wrongdoer, be
cause the afidavit on which the attach
ment was granted did not prove that any
debt was due by J.J,, the absent or ab
sconding debtor

Quaere, in relation to the purchase al
leged by the plaintiff, is the Statute of
Frauds as a defence, open to the Sheriff?
(Note.—Cf. Fravpns, STATUTE OF, 12,)

JTohnson v. Buchanan, 20/27

9, Perishable property.] —Lumber and
deals exposed to the weather under such
cirenmstances that they cannot be stored,
and are hence liable to deterioration,
come within the terms of 0. 46, R. 5, and

may be ordered to be sold. The matter
seems to be entirely within the discretion
of the Judge applied to

Bank of Nova Scotia v. Ward, 21/230.




5 ACKNOWLEDGMENT OF DEBT. 6

10. Library stamp. |
¢ 86, s. 2,

The Acts of 1879,
requiring a twenty-five cent
adhesive stamp to be aflixed
“Writ of Summons,” for the benefit of
the Law Library of the Barristers' So
ciety, at Halifax, does not apply to a
for under

to each

summons agent issued ab

sconding debtor pre

Henry v. Curry,

ACCIDENT INSURANCE.

See INSURANCE, ]

ACCORD AND SATISFACTION.

See also JUDGMENT, PAYMENT,

1. Compromise of action — Payment
into Court.]-In an action and counter
claim pending, the parties agreed in writ
ing that plaintiff should accept and de
fendant pay the sum of $240 in settle
ment of all matters of difference between
them. Next day the defendant tendered ‘
the amount, but plaintiff repudiated the
arrangement, that it was
merely an offer on his part, which he had
a right to withdraw. Held, on trial of
the action, that defendant should
ceed, there being a valid contract of set
tlement for good consideration, and with
Also, Ritchie, J,,
proof of tender having been made of the
amount, without into Court
having been made.,

Forsyth v. Moulton, 25/300,

considering

sue

costs, dissenting, on

payment

2. Compromise of litigation.)
include fine under Canada Temperance
Act.

See CANADA TEMPERANCE Act, 32

(Cannot

3. Discharge of debt.] By less valu
able payment in goods. Written agree
ment in relation thereto. Not to be varied
by parol.

See CONTRACT, G,

ACCOUNT.

1. Account stated.]—The fact that an

account has been stated is only prima |

facie evidence of its correctness. It may
be impeached on account of unfairness or
mistake of law or facts

334

Hart v. Condon, 22

2, Adopting credits does mnot admit
debits. |
ter, a

In an accounting before a Mas
party by
the account of his opponent,
does not admit the debits shown, nor ad

adopting the credits
shown by

mit the account as a whole

King v. Drysdale, 24/308

3. Mesne profits. |
an account to be taken as to mesne pro
of the proceedings, and
after final judgment. COf, O. 32, R. 2, and
0. 13, R. 9, 10

See LAND, 18,

A Judge may order

fits at any sta

ACCRETION.
Trespass—Ownership of land formed.|

The parties to an action of trespass in-
volving the ownership of a piece of land
formed by a stream, were owners
on opposite banks of B. River. The
plaintift’s contention was that during a
freshet the course of the river had shifted
and cut off a piece of his land, and that
the defendant had prevented the river
resuming its old channel. The
plaintifi’s  deed deseribed his land as
bounded by the river.

In answer to questions the jury found
that in 1849 the
in on

from

river had flowed closer
defendant’s bank, and that the
change had been gradual, but “due to
freshets and jams of ice.”

Held, that as the formation of the strip
the and old
channels, though gradual, had not been
imy necessary of
aceretion—it the property of the
plaintiff, who was entitled to recover for
the defendant’s trespass thereto,

Townshend,

in dispute, between new

element

septible-—a

was

«» dubitante, on the evi-
dence.

McKay v. Huggan, 24/514.

ACKNOWLEDGMENT OF DEBT.

See LIMITATION 0F ACTIONS,
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9 AFFIDAVIT 10

peal allowed, without costs, and plain

tiff granted leave to remit the damages

lohnston v. Smith, 22/93

9. Action against magistrate—Notice.)
Ar action against “ magistrate tor
plse arvest was dismissed for want of
action given, under R.S. 5th Series, «

101, s. 19, On appeal the Court was

equally divided

Held, per Henry, J., Graham, E.J., con

curring, dismissing appeal, that a magi

trate is entitled to no of action under
the section, wherever he has acted in
wil faith, and not merely colorably iv

the execution of his office, no matter how
great the err f law into which he ma
have fallen

Per Ritchie, J,, McDonald, C.J on
curring, that though such was the sense
of the older cases, now, if a magistrate
aets entively without jurisdiction, he is
not entitled to notice

Semble, also, the fact that he was mis
led by a barrister is not a mitigation of
his error

Mott v. Milne, 31

ACTIONS, LIMITATION OF

See LIMITATION OF ACTIONS,

ACQUIESCENCE.

o ESTOPPEL, LACHES, WAIVER

ADJOURNMENT,

1. Sine die.] A
15 a trial

magistrate who ad

jou without

naming a day,
loses jurisdiction, and a conviction made
thereafter is void

Queen v. Morse, 22/208

Queen v. Gough, 22/516

2. Postponement.]—A summons for a
violation of the Canada Temperance Act
was returnable at 10 o’clock on a certain
day At that hour, no one appearing,
the justices adjourned until 2 o'clock on

1

the same AN Held, they had not lost
jurisdi 1

Ihe King v. Wipper, 34/202

3. Criminal term After adjournment
of a criminal sittings, the presiding
Iudge may not make an order, as of date
the last day of the sittings

See CRIMINAL Law, 24

{. Restitution of goods levied A1

applicant entitled at the date of applica
tion, but wh es his rig ing to a
new trial taking place during adjour:
ment thereof, does not lose his right te
osts of application

See Expcurion, |11

ADMINISTRATOR

See EXECUTORS AND  ADMINISTRA-

TORS.

ADVANCES.

See INSURANCE, 19

ADVERSE POSSESSION

See POSSESSION

AFFIDAVIT

See also Brr or SaLe,

1. Defective jurat.)
“the county need not be inserted in the

Per Graham, E.J,,

jurat, if by reference to any other por
tion of the aflidavit it appears that the
place mentioned in the jurat was com
prised in the county in respect to which
the Commissioner has jurisdiction,” but
this does not apply to affidavits under
the Bills of Sale Aect

Phinney v. Morse, 500

2. Irregular heading.]—On a motion to
set aside an execution, the plaintiff ob
jected to the reading of the defendant's
aflidavits on the ground that they were
entitled “In the County Court” only, and




11 AMENDMEN1 12

Filing affidavits—Motion to dismiss

appeal I ¢

4. Setting aside defence—Cross-exam AS :
fidavit for appeal er Act L
ining on afidavit—Notice required.] " PI

Pla ¢ \ \ §
' 1 t ¢ Y
T R A AFFILIATION
\ il w ]
p— g g AGENCY
' ! Y ler therefor was made and Nee PRINCIPAL AN AGENT
no ¥ a8 given by plainti D
e o e e e AMENDMENT
fendant appeale Cf. Pracrice, 32 (Non-compliance
Held, that O. 36, R. 28, is by virtue of Actions.|—Forms of
0 R. 2 icable t wh an er See PLEADING,
1 present, and » f o
exan n not avin iven ir Actions.] —Consolidating
o e with 0. 36, R. 28, the affidavit See PLEADING, 24

erly rejected And the afi

1 being sufficient to prevent the de Actions. | —Chose Notice of assign
fence from being set aside as false, et ment
the action should have been permitted t See PLEADING, 55
go to trial
Whitford v, Zine, 28/53] | AMdavit.]—For capias

| See CAPiAs, 2

5. Sworn in New Brunswick.]—Held
that an affidavit sworn at Moncton, N.B
before AB., a Cor

aflidavits to be

Affidavit.]—Headed “In the County

o taking | Court

Supreme See AFFIDAVIT, 2




13 APPEAL 14

Appeal.] - Amendment on

See PLEADING, §

Capias.)—Amending affidavit

See UAPIAS, 2

Chose in action.] — Alleging assignment

See PLEADING, 5D

Conviction.|  Amending
See Convicriox, 3, LIQUOR LICENSE
Aor, 14

Conviction. |- Minute of

See LIQUOR LICENSE Acr, 19,

Crown rules.] — Non-compliance

See CrowN RuLres, 2, 5, 6

Indorsement. | Of writ

See Pracrick, 67

Judgment.|—After entry

See JUDGMENT, 19

Non-compliance.] —With rules gener
ally

See PRACTICE, 32

Non-compliance. | —Notice of motion.
See PRACTICE, |

Non-compliance. ] — Printing
See PrINTING, 1,

Orders.] - Amending, reforming, ete.
, 1, PracTicE, 38,

See Jun

Orde In County Court.
See County Count, 21.

Parties.] —Generally.
See Parties, 6, 14, 18, 20, 22

Pleading.]- Generally.
See Preamna, 1, 55,

Relief not asked for.]—Amendment
to grant
See PLEADING, 12,

Statutory defences.] —Omitted
See PrLEADING, 7.

Summary actions. |—(ounty Court

See PLEADING, 43

Summons.] — Amending without notice

See LIQUOR LICENSE ACT

Writ of summons.] Indorsement

See PRACTICE, 67

AMOTION OF OFFICER

See INCORPORATED TOWN, §

ANIMAL
See Covr, Doa, Horse, IMPOUNDING
oF CATTLE,
ANNUITY.
See CHARGE.
APPEAL

See also New Triax

RIGHT TO APPEAL.
Arbitration 1, From County Court,
2, Matter diseretional with Judge,

ete,, 10, Miscellaneous, 21
PRACTICE ON APPEAL,

Bond, 32, Time, 34, Abandoning, re
storing, ete., 36, Stay of proceed
ings, 40, Introducing f[resh evi
dence, 41

MISCELLANEOUS, 46,

Criminal appeal.]
Bee CRIMINAL Law, 16

Tax appeal.]
See TAXATION,

1. Award varied by Judge at Cham
bers—No further appeal.]—Motion to
quash an appeal from the order of the
Judge at Chambers varying the award
of appraisers for damage caused by loss
of water incident to the introduction of
a water supply into the Town of D,
under Acts of 1892, ¢. 66
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And followed in
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ARBITRATION AND AWARD 98

APPEARANCE

Equal division of Court—Whether
APPENDIX
APPROPRIATION OF PAYMENTS
ARBITRATION AND AWARD
Se g aside award Pe A
Setting aside award I
| J A\r 8
Futile appea
r 4
l 0. Sale appealed against taking place Setting aside award—Mistake of
| f law—And of fact I
Su r based ¢ 1
had actua taken place be hi annot be said to be Imiss




2

an ungualified offer of settlement at a

certain  figure, which letter was mnot

stated to be “without prejudice,” is to be
regard
McRae
343

| ns an admission of lability
Lad,

v. Rhodes,

Curry & Co,,
o8

4. Appeal from award.|
the

There is no
Judge
of
praisers in respect to damage caused by
of the
duction of a the

1892, ¢

appeal from in

Chambers varying award ap

loss water connected with intro

system in Town

Acts of

water
of Dartmouth, under G

s 35, the

same not being a matter

in the
R. 4 and 17

27

In re Ross, 2

ginating Supreme Court

206

5. Nor from the County Court, where
an appeal has been taken thereto, under a
Act
of a

special not mentioning any further
matter of not
within the meaning of the word

Court

appeal, arbitration
coming

“action” used
Act

In re

as in the County

MeMillan, 24/360,
6. Award by arbitrator—Action to col-

lect.)
awarded by an arbitrator on a volun

On an action to colleet an amount

tary reference by ag ment, an applica

tion was made to strike out the defence
“false, The Court
struck out several pleas, but allowed the

as frivolous, ete”

following to stand, as fairly raising mat

ters at issue:—(Townshend, J,, dissent

that the arbitrator
sidered all matters of difference

had not
that he
had not heard the parties and published
his award—that the award was not pub
lished in time

Holmes v. Taylor, 32/191

ing), ocon

7. Agreement of reference—Enlarging
time—Non-compliance by arbitrator—
Waiver.| -An of
provided that the arbitrator might en
large the time for award, by endorsing a

agreement reference

In
on a

memorandum on the agreement
memorandum

separate sheet of paper

stead, he wrote a

On an application to set aside his

award :—Held, that it was null and void,
a particular mode of enlargement hav-

ARBITRATION AND AWARD. 30

ing boen set out, it should have been fol

lowed

Also, that the applicant had not
waived his right to object by corre
sponding with the arbitrator in reference

to his award, becanse it was not shown
that he had notice of the error at the
time, becanse the award was a nullity,
and because the other party could not
claim as a waiver what passed between

the applicant and the arbitrator
MeKay v. Nicol, 28/43
%, Extension of time—Umpire—Acts of
1895, ¢. 7, 8 2 (e).]

between the parties were referred to the

Matters in dispute

determination of two arbitrators, and in
case they disagreed, or failed to make
award before August 1st, then to the de

cision of an umpire to be appointed by

them, “so as said arbitrators or umpire

do make and publish his and their award

in writing under his or their hands

ready to be delivered

fore the 10th day of August.”
On the 20th day of

tors appointed J

on or be
July the arbitra
and
by endorsement on the submis
| the

the

the

umpire on the

same day

sion, extend

time for by
from Ist to the 25th of
and for umpire from the
10th to the 30th day of August. On the
5th August they further extended their
own time to the 10th of September and
0th. On the 20th
September the umpire extended his time
to the 30th, and on that date to the 10th
October, On October 7th
his
this action was brought

act

themselve

August

the umpire’'s to the

made and
which

he
published award, to enforce

Held, per Ritehie, 1., and Graham, E.J.,
that power on the part of the arbitrators
expired under the terms of the agreement
Ist

nmpire

absolutely on the day of August,
after
But

tempted to extend his time

which the became seized
as he had not taken action, nor at
Au
gust 10th, his subsequent award was null
and Also, the provisions
of 1805, ¢. 7, 5. 2 (e), (Arbitration Act),

did not apply, the contrary intention ap

hefore

unenforceable

pearing on the face of the submission,
Per M MeDonald, €1,
curring, that the powers of the arbitra-

agher, J

con

tors to act, and consequently to extend
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ent, t r ler dire 1 of the Howse
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b in re
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v brea t
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g Ma rate for e same awlt, and H f A | voted for
equently that the action was barred | the plaintifis imy me Held, that
)—N.8.D
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W BASTARD 60

ect or to return to his client a promi
sory note pla n hi ur for ¢
tion Held, e was lia him
in dan he w e of Wi
prima facie the fave of 1 note and
inte burder ol abilishing a
differe Heasi m th aet be on
the defenda

He is also lable to his client for loss
oecsione his returning another note
wi it mentioning that he had collected
the same, whereby the client urred
costs in an unsuecessful action to collect
from the maker, the measure of damages
b the a it the thrown
away Henry, J lissenting, as to the

Gould v. Blanchard, 20/361

19. Negligence of solicitor.|—Overlook

ing defect in deed, See per Weatherbe, J

See Depn, 3

20 Advising prosecution—Consequent
action against solicitor for malicious
prosecution.|  Though consulting a soli
citor has not the same effect as taking

the opinion of counsel in England, yet

havin done wuld make for the

absence of malice and belief in

he charge
laid, on the part of the defendant, in an

action for malicious prosecution

See MALICIOUS PROSECUTION, 8

2]. Magistrate who is a barrister,]
Also laying a charge impeached a
malicious, before a Stipendiary Magis
trate who happens to be a barrister
ought to have

effect

omething of the same

See MALICIOUS PROSECUTION, §

22. False arrest—Action against magis
trate.|
is not mitiga

Semble, the magistrate’s error

rd by the fact that he was
misled by a barrister

See MACISTRATE, 20

23. Recorder of incorporated town.)
Right to recover salary and costs. Towns
Incorporation Act.  Special legislation

Legality of dismissal by town council

See INCORPORATED TOWN, 4, 5

i
1
<

24. Power of solicitor to bind client.|

\ itor ha presumably

bind his elient in granting a debtor time
for settlement of a claim, n considera
tion of forbearance to sue

Lyons v. Donkin, 23/2568

False im
removal from

25. Assault on barrister —
prisonment — Forceable

Court room by police. Damages therefor

oo ASSAULT, 2

26. Slander. |

dishonesty  in

Imputing professional

lient's

A ppropriating

money Proof and justification. Privi

oo SLANDER AND Liner, 13

BASTARD

1. Bond in excess of Act.] - Defendant

having been arrested as the putative
father of a child likely to be born a
bastard, under ¢, 37 RS, 6th Series, gave
the bail referred to in s, 2

v bond

listriet from expense in connection with

which requires

onditioned to relieve the poor

the birth of the child he bond, how
ever, followed one of the forms given at
the end of the Act, and was conditioned,
to perform any order of filiation that
may be made, et Section 13 directed
that such forms should be followed “ as
nearly as may be”

child the defen

hearing before the

After the birth of the
lant attended the
nd an order was made adjudging
to the birth,

and thereafter §1 per week for the main

justice,

him to pay $10 in respect
tenance of the child. No new bond was

taken or commitment made under s 6

In an action by the overseers to re
cover on the bond the above $10, and $2
for two weeks maintenance, the defen
dant paid into Court $10

Held, that the
though following the schedule of the Act,

terms of the bond,

were in excess of s 2, and could not be
enforced except as to charges up to and
including the birth of the child, which
had been paid into Court. That the

o



edule, benr repugnant the body i
\et, must give way
) eers of the Poor v. Cha R/314
Liability of poor district—Depends
on statute.| —In an action for nsa
tion for the expense of maintaining a
bastard child, plaintif rested ) vight
to recover on an alleged
] indemnity  ham on
lefendant  overseer
against the existence of any su on
tract, and judgment was a rdingly for
letendant
Held, that on proof that the mother
had a settlement within the district, the
liability of the overseers for the upport
of & bastard child was absolute under the
statute (R.S, 5th Series 37), without

relerence to any contract, express or in

plied. But the fact that the mother had
such a  settlement not havin been
pleaded, though abundantly established
by the evidence, there should be a ne
trial, and plaintiff allowed to amend on
payment of costs

Per Meagher, J., dissenting, the statute
loes not apply where notice has not heer
given the overseers

Carter v, Overseers of the Poor, Brook

BAWDY HOUSE

See CRIMINAL LAw, 8

BENEFIT SOCIETY.

Right of unincorporated society to sue

Nee ODDFELLOWS,

BETTER PARTICULARS.

See PLEADING, 17

BETTING.

See GAMBLING,

BILL OF SALE

BILL OF EXCHANGE

See Bies axp Nom

BILL OF LADING

ee NHIPPING

BILL OF SALE

Iy wea ‘ 1

Rey " a8 to | 1 8

] Uay )

General assignment Affidavit —
Jurat.] - An assignment of personal |
perty upon trust, to sell and pay certain
named creditors of the grantor, is a bill
I sale within s. 4 of the Act and not a
genera issignment for net
creditors, and so excepted from the opera
tion of the Act by 10

Ihe omission of the 1 hefore
me in the jurat of the affidavit of wl
2 bi f sale, renders the affidavit void
ind the defect may not be repaired by
parol evidence

In the Supreme Court of Canada
Held, affirming the above that such omi
on 1 I L mere matter of form ool
ambiguity, but is one of insufliciency and
non-compliance with the Act, such an
affidavit not being “as nearly as may
be ™ in the form of the affidavits set out
in the Act. And this though the omission
loes not change the legal effect of the
document

Hubley v. Archibald, 22/27, 18 S0«

2. Affidavit—Identification of deponent
with grantor.]—In an
of & bill of sale against a sheriff
the

it appeared that

retion by  the

grantee

for wrongful levy at instance of a

grantor
attached

ereditor of the
affidavit
rightful

in the the words, “1

the owner and

the

possessor "

the

am

occurred in place of words of
statutory form, “1 am the grantor,” and
that th

omitted

was

escription of the grantor

also that the words, “ said




63 BILL OF SALE 64

Hivam B, Ward ” appeared in the second
clause instead of the word grantor
and that in the line following a word
wis omitted

Held, that the afidavit was bad Iw

¢ the identity of the deponent with

the grantor, and the bona fides of the bill

of sale did not clearly appear

Hubley v. Archibald, supra, followed
(Townshend, 1., dubitante

Kileup v. Belcher, 23/462

1. Affidavit—Occupation not stated. |
In an action against a sherill for wrong
ful levy of goods, by the grantee of a
bill of sale made by the exeention debtor
it appeared that the occupation of the
grantor was not inserted in the affidavit

Held, that this was not compliance “ as

nearly as may be,” with the terms of the
Act

It was contended that the burden of
showing that the grantor had an occupa
tion, ought to be on the person attacking
t:—Held, that the burden
was rather on the person claiming to re

the docur

cover goods, to show that his title thereto
That he had
not done so, and there was abundant

was perfect under the Act

evidence on the face of the bill of sale,
to show that the grantor in fact had an
occupation which ought to have been

stated in the affidavit

But, on app to the Supreme Court
of Canada:—Held, that inasmuch as the

aflidavit in terms referred to the bill of

to which it was attached, in which

the oceupation of the grantor was set
out, the Aet w

s complied with

Per Taschereau, J., that the burden of
showing that the grantor had an ocen
pation was on the person attacking the
bill of sale

Smith v, McLean, 24/127, 21 SO0, 355,

4. Affidavit — Not showing real con-
sideration — Or contract made.)| In an
action for wrongful levy against a sheriff
the plaintifl’s claim was under a bill of
e or chattel mortg

e, In the body of

this document the consideration was
stated to be $1,500, in the afMdavit as
follows :—*“ That of the amount set forth
therein as being the consideration thereof,
the sum of $1,20303 is justly and

honestly due and owing by me to the
said grantee therein named, and as re
gards the balance of the said considera
tion, namely, the sum of $206.97, the
said party has agreed to supply goods

for the full value thereof, and the said

mortgage was executed by me in good
faith, and not for the purpose of protect
ing the property therein  mentioned
against my ereditors, or of preventing

my said creditors from obtaining pay

ment of any claim or claims inst

ga
me

Held, that inasmuch as it had been
held that the affidavit must be as nearly
as possible in the form of the Aet, this
one was defective in that the amount

sworn to as “ justly and honestly duoe

and owing.” did not ee with the con

sideration as stated in the body of the

bill of sale, and that the document con
sidered as a chattel mortgage to secure
future advances was also defective in
that it did not set out the contract
s dis

| into between the parties

I in the affidavit. In which case the
affidavit should also state “ that the
mortgage truly sets forth the agreement
entered into, ete,”

ded

p, the defendant was

Also, the plaintiff not having |
the chattel mort
not bound to plead in detail the exact

nature of his objections therelo
Levy v. Logan, 24/412

5. Affidavit and jurat — Omission of
word “due.” | —The aflidavit attached to a
bill of sale was attacked, (1) because
the word “due” was omitted where the
form of the schedule to the Act laid
down the expression “due and owing,”

in reference to the sideration;  (2)

ause the words “in the County of
Anns
The affidavit was headed “Canada, Pro

polis™ were omitted in the jurat.

vinee of Nova Seotia, County of Anna
polis,” and proceeded, “1. A, B, of
Middleton, in the County of Anna
make oath, ete.” and the jurat read,

Sworn to at Middleton, this 6th day,

ete”

Held, (1) that as the consideration
was in part represented by two promis
sory notes of grantor not yet due, the

word “due” was necessarily omitted,
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effected if it weor instruments

not given exclusively for one purpose

did not come within its provisions.'

Quaere, is it possible to frame a valid

affidavit by combining the two forms, or

must two affidavits be attached

Lantz v. Morse, 28/535

% Filing—Grantor residing abroad.|
I'he provision of the Aet requiring a bill

of sale to be filed in the county wherein
the grantor resides, does not apply where
the grantor resides outside of the Pro
vines

Don v. Warner, 28/202

0. Filed by grantor—Without assent of
grantee — Fraudulent conveyance — Pre

ferred creditor.] Plaintiff

ants as administrators for

sned defend

money loaned

their intestate, and after amendment

to set aside a voluntary conveyance made

by the intestate, just before his death,
to one of the defendants in favor of the
other (his widow) The defendants set

up, among other pleas, that plaintiff was
of a bill of
of the de

ceased, upon which he was at liberty to

a secured ereditor, as holder

sale of personal property

realize. This bill of sale had been made
and filed by the deceased without deliv
ery to the plaintiff, or his assent thereto,
had of it Held
versing the decision of the trial Judge,

though he notice re
that he could not be considered a pre
ferred ereditor, and was entitled to have
the conveyance in favor of the wife set
aside, not having assented to the bill of
sale

Shortell v

Sullivan, 21/21

10. Absolute transfer — Defeasance—
Grantor retaining possession.| The fact
that the grantor of an absolute bill of
sale remains in possession of the goods,
only raises a prima facie presumption of
frand, as do some other circumstances
such as the amount of security granted
being excessive, The question of bona
fides is one of fact in each particular
case

No agreement between parties which
is not in writing to

as redemption,

SALE 68

pounts in law to a defea
the Act

ance, requiring
(o be filed under
Fraser v. Murray, 34/186,
11. Bill of sale or general assignment. |
W, made for
fit of ereditors to the defendant

an assignment the hene
in trust

to pay (1) debts due preferred ereditors

(2) elaims upon which certain accommeo
dation indorsers might become lable;
(3) ereditors who should execute the

assignment within 60 davs; (4) all other

ereditors; (5) the surplus, if any, to the
assignor

Held, by the Supreme Court of Canada
of
that
it provided for all ereditors (differing in
Archibald v. Hubley
was & g assignment
of 10 the

overruling the decision the

Supreme

Court Nova Seotia inasmuch as

this respect from
supra), it eral
the
and that the

within
At
of accommaodation indorsers did not make
bill of
requiring

terms section ol

provision (2), in faver

the
n afidavit and filing, be

it a e within section 5 of
Aet

cause the

assignor or maker retained no

the conveyance

redeemable interest, and

was complete and absolute

Kirk v. Chisholm, McPhie v
111, 26 800 111

Chisholm,
28

12. Document amounting to a bill of
sale—Security—kiling.] Held, that the
following document, signed by the ven
dee, was a bill of sale, void as against
the ereditors of the vendor, for want of
an affidavit and filing under section 3
of the Bills of Sale Act (RS, 5th Series,
e, 92). Though intended to retain the
property in the vendor it had in reality
passed to the vendee, and the document
was a givin
of that Aet

of security within the terms

“I have this day bought from G.H. the
from B,
Amount of goods in store,
to the

s lately bought by him

weries, ete

amount of $1.500. 1 agree to pay the
said G.H. the amount of %1500, as fol-
lows; the said (. H. to hold the

goods, and whatever goods may come in
after shall me the property of the
said GH. until his elaim is paid in full;
if 1 fail to pay any of the above notes,
the said G.H. ean take possession of the

he
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Assignment for creditors—Delivery
possession — Filing
Delive possession—Contract

{ t f sale
empt to dela reditors, but there was

| 0 tha ¢ f al v

ansaction, M id execnted a bill of

plaintiff ¢ same attle

A ted that plaintiff

title, if any ¥

ment, and that it

luced. Plaintiff a

he did not rely
Held, that there
delivery and appr
pert not depending in any wav on the
bills of sale and which parol evidence
might be giver And that the bill of
nle was not to be regarded as the best
evidence of title, unless it was the in
tention of the parties that it should be
operative t pass the propert and a
necessary part ot their ontract

S A 1l

e 1

Unrecorded bill of sale—Growing
grass—Possession
I
. M k
t " f nve Y

| || ‘

e nd stored as pe nal proper

A { f apparent posse
ion r visible change of | ession

rmere formal  posse ' annot
it appears, ari i i statut hi
n th particular flers sul Ay
fr e En and Ontar A\

Al there ] not hir t t the
‘ ment of agor, and |
possession wa t of plaintiff

Eastern Canada Savings a Loan (
v, Carr 2R/32.

16. Unrecorded bill of sale—Recovery
of possession under—Subsequent levy.|
Plaintiff sold F. a piano under an agree
ment in writing, void as a bill of sale
because not filed, by which it was to re
main the property of the vendor unt



Hiring and sale of piano—Section
not applicable—Evasion of Act L. de ; .

$10 pe e
8, wa be ¢ e M Foand
ne piano eq ' lue t e above Thougt . .
piano, w ! eipted | f sale ther tr ! il had ¥
' In no ease far as the agree nt pleaded the Statute { Frand except
ywed, was 8. to become ' f the by replication L for want of benve
piano delivered nder 0. 22, R. 2 bjection had
Plaintiff sheriff having levied the piano | been made. and th stter had beer
under attachment against 8., M. resumed tried as § e pleadi vere amply suf
possession, and t action was for M ficient : —Held, that "
alleged wrongful aet iy loir be nsidered a f amended Per
| Held Henry, 1., Ritchie, J., and | Ritchie, J. (Meag) 1, contra), the
Graham, E.J oncurring, that n3 action being trover, in which plaintiff had
f the Bills of Sale Act only to t set out the detail f his tithe vhich
| ! ement whereby property in the he was not hound to d lefendant could
1 wids bargained is to remain in the les not tell what he had to meet that )
| r, until some future time, or the per should be allowed the benefit of any d¢
:
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Metire v. Ker 20/45 License to enter under bill of sale
I're 1 fice
20. Condition of fire policy—Change of vildir | ie '
title—Giving chattel mortgage \ 1
tel mortgage ma luring the curren fa . f Vit
of a policy of fire insurance, is not ar fr 1 entered pl
Assignment of n ointerest in the pohicy buildin r
within the meaning of a condition of the such goods on default P.. under a li
) It is not “a sale or transfer” of ense mtained i the attel mort




BILLS

Execution against

demption—0. 40, R

equity of re

{ eriff
EXECTT 24
Since Assignments Act In what
Ao bill of sale Ay be given as se
ity | r person in insolvent circun
star Preferences
Nee ASSIGNMENT, 20
BILLS AND NOTES
Bona fide holders, ete., |
Consideration, accommodation, ete.
Payment, Presentation, ete 14
VW iscellaneous, 25
1. Bona fide holder —Fraud of partner.|
F being a member of the firm of ¥
& ( and also of 8, ( & ( nade a
note i f the latter and in

AND

NOTES 6

by executor He

Acceptance

Notice
affected
NS M [}

i. Conditional indorsement to
Princip the holder

agent
For 1

made
He did

the note

lorsed a promissory note for

by 8., payable to plaintiff bank

n the express condition that

use of unless the

of H

hould not be made

was secured

bank’s
Without

additional indorsement

a condition of which agent

or loeal manager, was aware

securing H.'s indorsement, 8

turned the

note over to plaintiff bank, which now
sought to enforce payment

Held, M., the indorser, was not liable
Plaintiff bank’s agent having notice of
the mdition attaching, they were al
fected with this notice, unless it could
be shown that the agent was a party to




7 BILLS AND NOTES 3
Considera I F ATa C
Solicit uing on pegotiable trumern
giver ent's debt |
Consideratior A modatior
Accommodation accej Liable Consideration—Forbea e 10 sue
d Accommodating third person Father and infant son — Agency
make the settlement, and f
) \ ' ng | Donk \
Company —Secretary exceeding au idera the n | N
thority—Accommodation indorsements Wn nam
Becre lefendar " \ that thou the tra wa
ind rafts “Eureka Wooller voidab the option of the infant, tha
Mfg. ( 1.1 " for the a " Ia loctrine exists for the protection
tio X wi 1i mted them wi infant only, and cannot be availed
plaintiff bank. It appeared that the se e other party as a defence in ar
retary’s powers in relation to negotiable to enfores the ssatract
paper w imited by by-law of the di Hubley v. Morash. 27 /281

rectors to the acceptance of drafts on
the mpany. Plaintiff bank having been
aware that the indorsements were for a
commodation Held, that this put an
end to the question of the company’s
liability. though

Semble defendant ompany  having

wer to deal with commercial paper, it
would be otherwise in the case of a bona
fide holder for value

Union Bank v. Eureka Woollen Mig
Co., 33/302

10. Consideration—Forbearance to sue.]
Defer

nt was sued as maker of a pro

missory note which was a renewal of
another given in payment of lebt due
by his father to plaintiff, and made dur
ing the lifetime of the father, who was
now deceased Defendant at the time
of the making of the first note was aware
f the existence of the indebtedness of
his father, and of the supplying of the
goods in respect to which the indebt
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Consideration

pany

Note for insurance premium—Pay

able to agent—Descriptio personae

pla n ra
1 par Held t s |
transferee, might mainta awetion, th
note being in his fay and not in fave
he insurance \ the word
Ao t being w leseript
personae.  Also there was good
tion
MeDonald v. Smaill, 25/440
13.—Material alteration — Inserting

“jointly and severally”-—Revival of for
mer note.| —The

for §207 pavable to N, who altered it by

lefendants made a note
jointly and sever
liability of
to plaintiff

inserting the words

ally thereby changing the
defendants, and indorsed it
bank to retire a due note made by de

fendants

AND

NOTES 80

. Payment by note of third person

Whether extinguish

15. Payment by draft — Conditional
payment—Laches.| —In an action for
$11 | that the

it appeare lefendant had

given the plaintifl a draft on R. for §100,

which he had neglected t Mlect at ma
turity, of which the defendant had no
notice until hi ourse on R. had gone
by re n of having left the Pro
vines Held, that the plaintiff, by his
laches had made the draft his own, so

that it amounted to absolute payment to

the extent of its face hough a nego

tiable instrument is in the first place con
ditional payment only, yet if the holder

by his conduct adopt it as his own pro
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Payment by note—Satisfies judg
I F T B
e A
Note payable “at Halifax"—Act s
lalif H
\ ! t Ha
e. Prese i !
e A f 1890 4
Queer | hable from Spindler
Grelle 1} 84
Cuna - n-Kaye Syndicate
0
20. Presentment for payment—Must
be pleaded or the holder cannot recover

NOTES
And
I
Cheque
I tme Plead
I
ad
} Tudge t ¢
't f
vmende
Querre ' ation of pre
entat ier 1
" el
in Chitty's } ) 8
Cr \ \ 8
24. Presentment and notice of dis
honor—Waiver.| — Action against defend
ant as indorser of certain promissory
notes made 1 I'. to defendant and by




Action indorsee ver

contractual relationship

0 The atior f
Are ' . 1
of lorse i
tra ‘ I
is not derived f
maker and paye I
& 4 Anne ), ar

lation, br ir ne i
within the Law Mer
an exception t e (
that 1 e car ex
A par to the ntr

A ection f
latin rocedur 1
retrospective effe o1

e in rela to a con

us maker

&

1 Anne,

No

BOARD OF HEALTH

M CIPAL

BOND

1. Appeal bond Construction
See APPPEAL
), Appeal from Commissioner
Mines The nd having been given
the Queen instead of to the respond

of




BOUNDARIES

BRIBERY

BRIDGE ACT

BRITISH NORTH AMERICA ACT

Estreating recognizances

BUILDING SOCIETY
Loan company — Mortgage

Mok

Mortgage boad See MORTGAGE

§. Baplovia Soad must have two sus CANADA TEMPERANCE ACT

ties otherwise the heritf roner
renders himself persona liable, on a (f. CERTIORARL, NVICTION, LIQ
fatlure I the = i Lacy L1 AT
See RerLEvIN, 6 1. Information need not be sworn
A\ in ati h a "
0. Security for costs.]—Bond for s8¢ for able mmar
nder Canada Temperar \
Nee Cosrs, 57 need not be upon oat mless a warra
(L issue for the arrest of the defendar
10. Towns Incorporation Act — Con | Queen v. Wm, McDonald, 20
tractor. | The surety on a bor to t
town conditioned for the faithful per 2. Information — Arrest in first in
formance of his duties by the inspector stance Information to the effect “ tha
f licenses. is & contractor with the town | deponent is informed, and belie ha
within the meaning of the Aect, and is lefendant sold intoxieating hiqu
‘ ineligible to be a town councill is sufficient for the issue of a ra
for arr ' rst instar

See INCORPORATED TowNw, | Queen F MeDonald. 24/44
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ANADA TEMPERANCE AC1T o)

8. Description of magistrate It is

Jurisdiction of magistrate—Police
district—Judicial notice \ nt
| 1 ‘
" )
! ' towr
t ‘ i far iy be laid
' 't nd it appearir
f e A <t referred to that Hope
‘ I hed " 1l polling
| 1 \ micipal )
i Ay he  municipality
n Whciently <) .,‘
) V. MeDonald, 29/160
| | Ia A\ Macdonald 27
10. County stipendiary.| - R.S. 1000
regulating the appointment of Sti
pendiary Magistrates, makes the whole
ity the jurisdiction of a County Sti
pendiary. In the absence of legislation
to the mtrary, a County Stipendiary
iy conviet for an offence committed
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14. Certiorari

awving been take
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Destruction

pending.| |
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But in the S
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uling
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CANADA TEMPERANCE AU )
W ng of Act
Followed in
Minute omitting ts 1
Cost )
Warrant of commitment—Breaking
n
181
Costs on certiora |
Costs against prosecutor
\

. On appeal by prosecuto A | ¢
‘ irge of 0. Form of execution—Under Crown
a A ’ . . - . Rules The ( I 1880 138
resj ects t ' Crowr le
I . night be ) f f n the
i ! ' When t
Hawl « ament for debt
' the forn
d »5. Omitting reference to costs.] — A | execut ne o divectis |
' not be set le hecause e defendant's arrest, Subsequent
; it the | s 1 ) t Y |
1 [ it in the for f O tion 1 t asid n executior
the appendix the Aet 51 Vi 14 for o mder the Canada Temperance
1 The defendar nnot complain that a t ! it it contained the
Iditional burden ar wta to | ] not follow the
| release w not imposed; and the im for 1 form of executior
position of costs is discretional ¢t cha ! wih
4 Queer MeDonald, 26/9%4 « ‘
Queen v. Learme 20,/ 100 ¢ wrt 27 /38
!
| 2. Under the Criminal Code.] —Now 1. Illegal payment to constable
’ nviction whi proceeds | Recoverable I tiff  having  bee
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CAPIAS
Affida Issuing
Affidav Fea be €
Compromise and settleme |
gation—Fine
In f fida
Tampering with witness I
before 4. Affidavit—Good cause of action
s ! \ 2 t
{. Amending Act 1884, Bring "
| ing into force.] —Owing to a defect in the ’ .
Canad Temper \ 1 A ' r O, 68
na v v i "
¢ 1 re s Nlatutes
vda NN | \ \ T Setting out cause of action—Conm
¢ Aet Va I 1 ' force missioner r N0y
Count Anna The A R84 teme AP narv !
ealed | I K od in S Tohr ] |
Ca He that the \
1 , Aot ned f ' H f at | ntiff




Not setting out prope cause of

8. Sufficiency of affidavit—Particulars

| { clain
Held \ )
6. Omitting words unless he be er for a 1
arrested i
| l l,ad plied 1|
‘ " " I
I
1 In a Magistrate’s Court ¢
| " . f na is whether he is lil
P ) fort ing 1 f
! re t wetior ) na
r al ' t . Ance )
r T isiile Ir part . ' T
¢ o reater 1t t ¢
1 leay ve \ Gr eave the Provinee for weeks or montl
E.J., dubitant y that much less evidence wrrar
Per Henry and 1 end. )., 1 « Ma rate in ' v capins than
2s & matter of sound and care be necessary in the Supre 1
i an affidavit u at the intended ( MceKa
i ! immediate, that requisite not secured 10. Order—Place of issue—Indorsement
] by the in tion of rd mestion Commissioner An order for arre
l Mar IN/4 Dated the 3rd day of Januar
|
.
1




ng name
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r had only
24

2. False arvest Liability of person
directing A ' having  beer
arrested on a capias granted by a magi
trate vhat it was contended was ar
nsufficient affidavit under R.8. 5th Series

02, & 5, brought an action for false
rrest against the person who applied to

e 1 istrate Held, the capias not
being void, but voidable, the magistrate
n granting n judicial di
retion withir ion, which fact
is suflicient t who act under
t, even the endant in this
A~ Alfter 1 Apias, inter
ered les oint t the per
ho wa sl Tt is differ
re 1 id ab initio,

Orwitz v 243

be she
letair
Bla
it can
nly

be

t

celled—Appeal futile

H
it wl
to be
T'ra
14
Inasw
an or
g
state
about

inferred

to leave

any thing

1 take

th
This plaintiff

juivalent to it
the effect that
residence
tive

in not showing

he future thi A

Discharge of defendant—Bond can

plaintiff

Lapse of time.|

arrest need not state fa
i ! is merely required t
belie that the defendant
leave the Province, the defen
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intentior
nnot be inferre
lavits produced or
since hi
been keeping out
f ar ler unde
A1 peal fr
Chambe Jud I
fendant and directin
his appearance furni
to be cancelle
e
And al f, a
i v lefen
€ A f 190
MclLau Carr
34/534
15. Effect of
andir DeWolf
NS De 2t the
to move against a
not waived by givir
release from custody
Craven v, Williams
Orwitz v. MeKay

1. Negligence. |

See

2. Rail
man

Nee

from
And su
peal, t
e, defen
he
' ‘
that t

giving bail

\'ine

CARRIERS.

NEGLIG

wa

RAILWAY, @

3. Goods.)

at purchaser's risk

See

Saves, 7

Injury of

ENCE, 1

Liability as

After

delivery

CATTLE.

See IMPOUNDING OF CATTLE.

CERTIORARI

tention, is CERTIORARI

unle the
) 1. Null proceeding — Certiorari where
which it
" no appeal On an applicat for cer
tiorari to remove the matter of a decree
intentior
{ the Probate Court, it
jonal aft :
S allast that certiorari ¢ | not be had because
M S0l the decree read in favor of the applicar
Held, t a8 the decree was a nullit
service
\ for want arisdiction, th Vas 1
appea Jue ! rari wa
n of the
prog mea f relief
such a de
Queen v. | « Estate of | 1 J
bond for
uj
' Applies only to judicial proceedings
Town council ¢ '
licial f \ \
1 '
Canada \ providi
. i i1 e imy
Notwith
t f A+ ministeria
Pine l
I \ ) \ .
fendar
APy
arrest i
I ' | il of Gla
secure hi
0/10
" 3. Commissioner of mines. or
to the Commis Mine e 1
remove proceedings relating t e for
feiture of areas H function inder
the Act in this behalf, and probably in
other are of a judicial and not erely
ministerial character, One test of this
PassEnge is the discretion with which he is clothe
to decree or not to decree forfeiture in
certain cases, another that the appeal
from his decision is to the Supreme
warehouse
o Court. Weatherbe, J., and Graham, E.J
lubitantibus, as to whether he does not
merely act as if a landlord
Queen v, Church, 23/347
to carrier

{. Reviewing evidence.| —If the Court

below had jurisdiction its conclusion as

to matters of fact cannot be reviewed
| by certiorari. Queen v, E. McDonald
| 10/336, overruled
l Under Liquor License Act.)

21

Queen v. Walsh, 20
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Cov 5 \
(
Cor g
In matte Domin
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ent ¢ |
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nlwa een 1 | ts again the Practice A
rt 4 lay i ny v Que 4
v \ eedir he i n Queer ) § /4
estionably liable for costs if he fai
er Riteh ] The enactments of | Non-compliance
this Province are sufficiently similar t produced Appeal f
those of England to make the English Chambers to re ea
decisions Though a defendant affidavit on wh this

1 pposed—Costs
prosecut \
mmissioner O
| H
f i
A N the
Conviction not
an order at
nvictior The

rder was granted,
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H ‘ at Crown Rule
l equire
pro | f y of the
f \ f which
{ on |
be
Q '
Non-compliance — Rule 20 \
J i with
{ he Crowr
Ru . ‘
n ! 1l be
efle ! i
t " and affi
\ { been
file ! \ ave t
file a ' Nida ¢ e pre
er n are
Mel MeNe 28/424
| Quashing for want of diligent
prosecution Defendant wa mvicted
April 1890, of a breach of the Can
ada Temperance Act. On the 22nd May
following he obtained a writ of certiorari

to remove the conviction into the Supreme

Court. The return to the writ was made

me 1 1800, but no further step
was taken by defendant until May
14t} 801 nearly A year when
notice of tion was given to quash
the return made by the magistrate \
motion was made before the Court at
Yarmouth to quash the writ, which was
done. On appeal Held, that the defen

laches and the
Also if the
true return

dant had been guilty of

writ was rightly quashed

magistrate did not make a

that matter cannot be inquired into on

a motion to quash it, but the remedy of

the injured party was by action, or by

information at the instance of the Attor
ney-General

Queen v. Nichols, 24/151

16. Service on solicitor.] —W., a soliei

tor, was not regularly retained by the

wosecutor to oppose a motion for cer
I P

tiorari, but was

present and was per

iE 104
appeal | he defenda v i
Que v. | v |
I Signature \
nust be signed by the prot T
Queer Ward
18, Appeal—Change of former prac
tice Since the adoption of the Oy
Rules providing for an appe e Court
Re Camer ' | s
and Re Rice 20 N8| ey are thu
supersede
Queer S n Fraser, 22/502
CHAMBERS (PRACTICE)
See PRACTICE, 20
CHARGE
1. On land by will—Parties.| Testator

devised his farm in equal moieties to his

son and son-in-law, charging the whole

with the maintenance of his widow, The
moiety of the

into the

son-in-law having come

hands of the defendant, the
widow brought action ontinued by her

executors for a declaration that the
held by the
chargeable with a proportion of her main
Held
plaintiff, and
should be

prrty to the action to ascertain his duty

lands so defendant were

tenance on appeal from a deci
sion for ordering a new

trial, that the son made a

or liability to contribute
Also that the charge
ided
take

the question of

ability of certain lands cannot be des

by a master on a reference to

accounts, but is one for the Court

Smith v. Beaton, 25/60.
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On land by will

¢. Annuity—Apportionment of burden
I \GE, § A

Maintenance charged on devise

Obligation not personal—Decree

CHARGING JURY

1T Rinte
‘ St e CHARTER
I ¢ ng apart of th See CoMPANY, HALIFAX, CITyY oOF,
pr v INCORPORATED TON
I )
Plaintiff I
. . 4 ¢ of t CHATTEL MORTGAGE
stead property, the Court ested that See BILL OF SALE
the t 1 Jud ild amend his decree
to fa te pa n
McKean v. McKean 10
CHEQUE
4. Annuity charged on land Onl See BiLLs aAxp Notes, 23
six years of an annuity charged on land
may be for, and no intere 1

‘;‘:l v |:  1 CHILD

Generally. | See INFANT
Alienation of lands charged.)

Whe and ave been devised to A Custody in certain cases.)
harged with the maintenance of testa

tor’s widow. & A s & ol of the See HABeAs Corrus
same in two several parcels, per Graham Injury to child.]

E.J., Ritehie, J newrrin the charge

by the parcel last See NEGLIGENCE, 7—PLEADING, 63

must be first borne
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CHOSE IN ACTION

CHOSE

|. Notice of assignment 1 i
" . !
" ) {
| \ "
A\ I
\ ) \le LoD
D ! 1
ir \ " t R
1 I ' n n
Ale an ) Ae 1 ¢ \J
H H M
At f A D 1]
Notice of assignment A
0, ¢ Vi mself ). 4
O'Donnell v. Smith, 23/208
Notice of assignment.) Notice of
assignment of a e n wing been
given to the ' t parti the
neth ‘ n ¢ ' on
As i r \ W ent ad | e
McKay v. McDonald, 31/316
4. Notice not given.| Semble, per
Meagher, J., McDonald, C.J wrring
here a | has assigned a e in
awetion, | notice thereof has not been
siven as required by Jud. Act O, 61, he
may till maintain action in respect
thereof
Brownell v, Atlas Co., 81
348
5. Assignment — Parties plaintiff.]
The defendant was sued as maker of a
promissory note to plaintiff T'he only
defence was that before action brought

the right of action had beer

one MeD., of which the defendant
had due legal notice, The reply set
that the action was brought with
knowledge, privity and consent, ar

assigned to

had
out
the

] for

IN

ACTION

MeCurdy v. McRae, 23/40

6. Averment of assignment in writing

Amendment Plaintiff was

ignee in i of N ed in hi
vn name for a debt due b lefendant
to H., alleging in kis statement of ain
that H. duly assigned the said debt to
said plaintiff I'he Coun wrt Jud
onsidered that on the merits, plaintiff
hould eed t n avin eged
that the nment wa in writing, the
statute was not complied with, for which

reason judgment was for defendant

Held, that it was the duty of the
Judge to have made the necessary amend
ment. Amendment ordered by the Court
plaintiff to have costs of trial, no costs
of appeal

Dem|

ter v. Fairbanks, 29/456

7. General assignment—Presumption of
suing for amother.] — Plaintiff brough!

action the day following his discharg



COLLECTION A(M

109

Imprisonment § fraud — Invalid
yrde
i ) "
8. Pension — Retired city official
f Order for imprisonment set aside
| S0 '
Salary of school teacher
1
An A i. Disobedience of order—Contempt
ntifl Imprisonment — Costs 1
\ | \ 804
) f ar wdiud
\ \ ' v
CHURCH OF ENGLAND O ; !
Unincorporated church association . % gl
¢ ! H at under the “Collecti )
{ . \
8 MPANY, 20
wpplical ntempt  pr
Church endowment fund ( the listinction | 150b:
n of rument fir ' n order dire paymer \
J { & i ' f mon and one direct
payir f a certain fund four
See 1w in the ands of the person to whom t)
" rected. Contempt applies i
the latter case, but the “Collection A
COLLECTION ACT loes not authorize such an order
Defendant not  havin W
1. 1890, ¢ Held constitutional
passin f the order, but on the
( tion | J f
\ e proceeding 1 ]
\ elatin ver {
. S mn ol Bank of Wind S
Collection Act 18 within the powers 0/401
f the Province:—Held, on the authority
f the Privy Council, that it was Salary of school teacher—Assign
salary of a publ

ment under Act.]—The

Gould v. Ryan, 26/461




111 COMMON CARRIERS 112

school teach for debt by

means of equitable execution. But

right to receive it having been a
under the terms of the Collection Act
this is not an assignment of a chose, on
which the assignee may maintain action
n notice in writing, against the inspec
tor of school

Dunbar v. Ross, 32/226

COLOR OF TITLE

Nee POSSESSION

COLOR OF OFFICE.

Nee DE FACTO OFFICER.

COLT

Property in colt when foaled does not
pa to the holder of a bhill of sale of the
dam

Hirschfield v. City of Halifax, 22/52

COMMISSION TO TAKE EVI-
DENCE

See EVIDENCE, 53

COMMISSIONER.

Of dykes.] —See DYKELANDS
Of streets.| —See MUNICIPALITY
Of the Supreme Court.)

1. Description of office.| A Commis
sioner of the Supreme Court in granting
an order capias, sufficiently describes his
office by appending to his signature, “A
Commissioner of the Supreme Court in
and for the County of &

Spike v. Golding

2. Must show jurisdiction.] - An order
by a Commissioner being the order of an
inferior Court, must show jurisdiction on
its face. Consequently such an order not
setting forth the place at which it was

made is bad, as not showing that the

Commissioner acted within his territorial
yurisdiction Nor wi an indorsement
naming the place cure the defe s the
Court annot Judicially notice the Tact
that that |1A ¢ s within the ity tor
which he olds oflice

Syidne & Louisburg Ry. Co. v. Kim
ber, 23/338

Affidavit sworn in New Brunswick.)
Held, that an affidavit sworn at Mor
ton, N.B., before AB., a Commissioner
for taking afidavits to be read in the
Supreme Court of New Brunswick, and 1
do hereby certify that there is no Com
missioner for Nova Scotia here,” is re

eivable under O, 36, R. 6

Humphrey v, LeVatte, 24/187

4. Order for imprisonment set aside.|
I'he order of a Commissioner under Acts
of 1890 17, ss. 3, 4 (now repealed and
embodied in the Collection Act was set
aside as not showing on its face that the
examination was “held in the county in
which the debtor resides,” as required by
section 2 of the Act. The application was
by habeas corpus

In re Jacob Baltimore, 25/106

5. Power to grant certiorari.]—Since
the adoption of the Crown Rules, 1891
providing a different practice, a Com
missioner can no longer grant certiorari

It was argued that this jurisdiction
having been exercised by Commissioners
before 1867, the Judges in adopting the
Crown Rules could not abolish it, unless
the Statute of Canada under which those
Rules were framed especially empowered
them. Can, Stat 1880, ¢, 40:—Held
thot that Act had done so by conferring
power to regulate “pleading, practice and
procedure” in eriminal matters, and the
duties »f officers of the Court,” a Com

missione ring an officer of the Supreme

Court, suiject to its orders and rul
and not a mrate Court in himself
Queen v. Gioat, 23/416
rad, 24/568

Queen v. King, 24/62

Queen v, (

COMMON CARRIERS.

Nee CARRIERS,
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Quiere, had plaintitt chosen to bring a

miract of

the recogni
ympany of the exist

¢ of an arrangement similar to that
f May Sth, instead of relying solely on

that contract, might he have recovered

m and Nova Scotia Coal

8. Powers of directors—Interim injunc
tion restraining shareholders.| By its

Act of incorporation the Yarmouth Gas

Co. was empowered “to borrow such sum
of money, not exceeding the amount of
its capital stock, as the directors shall
leem necessary for carrying out any of
the objects or purposes of thi At

The 10th by-law of the company gave

power to the directors to borrow, et

et At a special meeting ealled for the
purpose, a majority of the stockholders
and a minority of the directors passed

u resolution in favor of borrowing

certain purposes, which resolution the di
rectors refused to earry out, and ob
tained an interim restraining order, pend
ing ad
the =

ision as to powers, to restrain

kholders from acting in the pre
mises Held, that the provision of the
Act and the by-law restricted the power
of borrowing to the directors

One of the purposes of the proposed
I

rights for Canada in an appliance known

rrowing was to purchase the patent

as the “Rossney Gas Governor and Puri
fier' Held, it was doubtful whether

such a  purchase could be author

COMPANY 116

ized by a special meeting called by a
notice “to add to and make changes in
the plant and works, and the purchase
f an electrie light and water gas plant

\lso that the case came within the prin

s governing interim injunction

Cann v, Eakins, 23/4756

). Implied powers — To borrow — To
mortgage — To pay bonus-— Right of
shareholder to maintain action.] Prima

facie, and unless the contrary appear in
its Act of incorporation, a company has
power

| I'o borrow money
2) To mortgage its veal property
To incorporate into a mortgage

ontract a provision binding it to pay a

bonus, necessary to obtain the amount
required.  And where the mortg d pro
perty is a d mine, and so h P

ulative security, a bonus of $6,000 for an

advance of $34,000 is not excessive or un

reasonable And borrowing may be re
sorted to while wrtion of capital stock
remains unpaid, and a power conferred

to increase the capital stock has not been
tried

Also, as such a matter is one which is
within the authority of a majority of the
shareholders to decide, action in relation
thereto may only be maintained by such
majority, and not by a single shareholder
in his own name, unless frand is alleged

Farrell v. Caribou Gold Mining Com

pany, 30/199

10. Corporate powers — Interference
with private rights.| A provision of an
Act of the Legislature, incorporating a
company and conferring on it powers to
manufacture and supply illuminating gas
and “to do any matter or thing necessary
to carry out the above objects,” is not to
be so construed as to do away with the

right of an adjoining property owner to

be relieved of a nuisance incidental to the

ipany’s operations
See NUISANCE, b
11. Trading company—Power to make

note.| —The defendant company by its
Act of incorporation (1888, ¢, 45), was

eneral mer

given power to carry on a

cantile business, and to buy, sell and
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Discovery—Exa i
‘
Trading ompany-—Secretary ex
ceeding authority
\
Irregular service — Judgment set \ | na
aside Abuse ¢ process Plai T ‘ '
| o
‘ { Ha '
leld ! T !
nd 1 1 defes . Mandamus—To produce books
od applied Lintiff \ f )
2 & . ; !
\ 1 !
| . ication
' I on r i bad . t
ther m { service appropri 1 ' \
A S wided by Quie P 1/64
Act of i ration, and by (
R. 8. And that the Chamber's Judge 17. Compelling production of books,
etting it asid ud neted prope et Under 1 Judicature A RS
nder O, 27. R. 14 000, 5. 39 (9 ¢ Court n ant ar
Per Weatherbe, J., dissenting, the aj nterlocutor wder for a mandam
plicants being strangers not prejudiced mpel a company to produce its bool
the judgment, they had no status or for the i tion of a shareholder, and
hich to move o furnish a list of stock, and stocl
Holmes v. Stewiacke Railway ( holders, and t mply with provineia
0 statutes regarding the filing f certain
tatements with the Provincial Secre
14, Service on foreign company.) tary, the Registrar of Deeds, et but
Plaintiffs obtained leave under O, 11, R, | under that section such an order would
e), to serve the defendant company | not be “just and convenient.” where the

it of the jurisdiction, On an applica effect would be to determine the whole




matter by aflidavit, leaving nothing t
be considered on tria

Merritt v. Copper Crown Mining ¢
/40

15, Foreign company—Liable to pay

license fee — Provincial powers. I'he
Provincial Legislature has power to re
guire that “every npany doing busi
e the { Halifa
e s n orespe e rea
persona owned by the said
ompar in th me W )
other ratepayers are asse and in a
liti ere hall pay an annua
cense fee of one hund
A1 that an Engl {
par wing a chief of )
G.B., represented by the defenda A
in Halifax, and making regula
trips between England and Nova Scotia
i . npany n 1sin et
! take out a license
City of H ax v, Jones, 28/452

Proceedings to forfeit charter—Quo
warranto—Interests of public I'he At
torney -General, acting in the interests of

the public, may maintain action n the

Supreme Court (or by quo warranto on
the Crown Nide t nquire to the com
pliance by the defendants claiming to be
organized as a railway company, under

an Act of the Legislature, with the terms
of the charter And without showing
any special public injury

And tests of the existence of an inter
est in the public are furnished by the

facts that the object of in oration is

to attair matter of publi: convenience
and the he sovereign power of eminent

ated, and is liable

domain has been dele
to be illegally exercised
The Attorney-General may proceed in
dependently of any relator
Attorney-General v, Bergen, 20/135

20. Unincorporated association—Build
ing church — Persons composing held
liable.]— Defendants were present at a
meeting of adherents of the Church of
England, ealled to consider the building

of a church in the Town of W, took part

in its proceedings, supported resolutions

favoring building. and awarding the work
of construction to the plaintifl During

COMPANY

120
the progre f the work the dealings of

he plaintifl were with M., who was re

or of the pari and  who had been

fendants, and that they were liable for
the price agreed on, notwithstanding that
plaintift did not know all of them in the

matter, and no agreement in writing

|. Unincorporated company Action

See PARTIE

22, Action for calls—Subscribers prior

to incorporation not liable.| — Actions for
(lls on stock in plaintitf company al
‘ to have been subscribed for by de
fendant I'he mpany was inee

ated by Act of the Legislature, 19th
May, 1801, Prior to organization, the
defendant MeM. had signed for 25

shares on a list headed, “We, the under
signed, agree to take the number of
shares opposite our names in the H. O

Co., and to pay the amount when ealled

upon by said company.” but had attended

no meetings, and before incorporation re

pudiat the transaction. No shares in
the company were ever allotted to him

Held, that even if the subseription list
constituted a contract among the sub
sceribers, there was nothing in the subse
quent legislation vesting its benefits in
the company. Before incorporation there
are no shares, therefore no shareholders
Halifax Street Carette Co. v, M¢

Manus, 27/178

23. The case of the defendant here dif
fered from the above in that he was ac

tive

n promoting the company, and did
not repudiate his subseription before in
corporation, and that for a time he acted
on a committee known as “provisional di

rectors but  wa not among the ap

plicants for incorporation After incor
poration he attempted to relieve himself




izing

COMPANY

Resolution author

Calls on stock
Liability of subscriber before in
yrporation \
! In A N
porate M 8
f the “"Halifax ( \ v
being named in the A .
rator 1 eetir ruar
mpa W held ” 801
efore th " ) ade
¢ the ab and afterward
e director s \ na "
ing further ca mt naming
time and place f v reof
Held, that a ) prior P
meetir f A ' learly
for i\ ther ng o ]
nder the Act of ir ' t an
rize " ! [ the resol
tion of the re \ t fur
ther al A n 1 \ l}

it

wgai the npany, ar '

t er the statu ha
in respect ¢

' ran 0

8. Execution against shareholders
reditor who has obtained judgment
ainst ompany may proceed t
e It against share J AN apy
i inder O, 40, R, 23, as we as by

formerly-employed wri ire
Hamw n v. St ke \ I
I Dieckie V10

). Execution against shareholders )
R. 23, provides that “where a part




0. Execution against shareholders

Conditional subscription O

Def \ { \
1 al netr
I "

y ' kir
Qu TR nd 1 re ler
if a ' nditi precedent to pa

ent? ! v condition subseq t
inasmw ! ript st )
paid bef e work on the bray
b T 1 \ Issue direct

Hamilt Stewiacke Valley Ry. (
and Fraser, 30/166

“Provisions  respecting corpora

tions,” sec 13.]—Liability of share
holder By the bare Act of incorpora
tion a shareholder in a company is re
lieved of liability for the company
debts By RS, 5th Serie e, I8 5 13
respecting corporations  generally "
shareholder is made “liable as a partner

to the same extent as if no corporation
existed unless the special Aect
creating the corporation shall exempt its
members from such liability

Execution was applied for against a
shareholder in a company whose special

Act contained a section No member

COMPANY

Shareholders v. promoter—Misre

presentation ) ]
1
! | f the
1l t { ¢
b }
A that j er of othe
or |1 nt
. . of to 1
\lso, as plair ) s dama
estimated by the difference between the
price he had paid and the present value
and not rescission, his case was not met
by defendant ferir t take over his
stock at the price paid and interest. If
there had been fraud and misrepresenta
tion, plaintiff was entitled to at least
nominal amage but  suek an  offer
might be comsidered in  mitigation of

damages, but need not he pleaded

Quiere, if pleaded might it be struck

out under 019, R. 2 CfL O 19, R 4
0 .21.R 4
Weatherbe v. Whitney, 30/49

Subsequently, plaintiff moved the full
Tect that de
fendant W. was in control of defendant

Court to add a plea to the

company at the time of action brought
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Suing foreign company—Attach
ment while in liquidation—Parties
I )
'
\ \
t
ker the interests of
e ve Winding-up Act
ment can sue a e suit of a
reditor, w 1 seek relief ir
' t therewit
\lso, that O, 47, hi authorize
actions against fore i
business in Nova S t !
mpanies as are re inn
wsly doing business therein, and not t
those who may have a few isolated tran
tions here
Also, that as the bill sued on was a
epted payable in New Brunswick, and
default thereon was made there, the

ause «
in part
sary

f action had not

» four

Nova

Scotia

arisen wholly

which is ne

ad jurisdiction in our Cow

or
es

rt

Winding-up — [

oreigr mpany

Foreign proceedings pending

Insolvent bank

Winding-up Ay

pointment of liquidators—Discretion of

Judge \ t
tors f
1 | I '
\ppointmer 1
the only ir
ended | e ore
holders and contribu
ed in interest to t
Tudge having appoint
the creditors, on appe
shend, J MeDonal
that the Judge havir

left to his discretion
reviewable on appeal

shown that he acted

ested party
tors,  The t
nd tha har
he proceedings. The
ed the nomines f
Wl :— Held, by Towr
. J neurrir
woted in 4 matter
his action was not
unles " mild be

on sOMe erroneous

principle, per Weatherbe, J. (Smith, J

concurring that the
enly acted under the

holders had no inter

Judge had mistak

belief that the share

est, in consequence




of which there was no exercise of dis
eretion

In re Bank of Liverpool, 22/97

On appeal to Supreme Court of Can
ada Held, that there was nothing in
the Winding-up Act to require that both
shareholders and ereditors should be re

presented on the board of liquidators

and that (if the Judge's discretion was
reviewable on appeal) it had been wisely
exercised in this instance

Forsyth v. Bank of Nova Scotia, 18
SO0 707

36. Winding up — Director may pur
chase property.| —As soon as a company
is in the hands of the Court under pro
ceedings in liquidation, a director be
comes a director only in name, and his
duties and obligations towards the share
holders cease to be different from those
of an ordinary shareholder. Consequent
Iy, he may become purchaser of property
of the company

(Re Alexandra Hall Co,, W.N,, 1867,
67, followed: Re Iron Clay Brick Co., 19
Ont. 120, distinguished.)

Re Mabou Coal and Gypsum Co.

27/306.

37. Street railway Co.—Foreclosure of
mortgage — Appointment of receiver—
Rights of transferees of equity of re-
remption.] - Plaintiff as trustee for bond
holders applied on affidavit to foreclose
two mortgages made by the Halifax
Street Ry. Co., and for the appointment
of a receiver The mortgage under
which the applieation was made, pro
vided that in default of payment of in
terest on the bonds, the principal should
become due, and the
was authorized to commence proceedings
for the collection of the amount; and it
was provided that upon the commence
ment of such proceedings, the trustee
should be entitled to have a receiver ap
pointed as to the income pending such
proceedings. The affidavits showed that
default had been made in the payment
of the interest, that the whole amount,
in accordance with the provisions in the
mortgage, had become due, and that it
was doubtful whether the property mort-

eupon the trustee

COMPANY

I was of suflicient value to pay the

amount of the bonds in full

After the making of the mortgages
under the Acts of 18390, 193, the road
was transferred to the N. 8, Power Co
who constructed a branch line, built new
cars, purchased a number of new horses
and an entirely new outfit of harness
and who, in order to raise funds for these

and other purposes, issued bonds, and ex

ecuted a mortgage to a trustee to secure
bondholders

I'he application for the appointment of
a receiver was resisted on the grounds
among others I that the properties

encumbered by the plaintiff's mortg

were so mixed up with those not encum
bered, that it was impossible to separate
the income derived from the plaintifi's
properties from that derived from the
rest of the road; (2) that the first mort

gage conveyed only an equitable title, of
which the defendants had no actual no

tice, and that tl

second mortgage, con
firming the first, was not filed in compli
ance with the Bills of Sale Act, being a
mortgage to secure future advances, and
not having the statutory afidavit, R.S. ¢
92. The order for a receiver was granted
On appeal : —Held

(1) That under the facts set out, the
case was one where in the interests of
all parties legally entitled to the proper
ty, a receiver should be at once ap
pointed

(2) That the property was taken by
the N. 8. Power Co., subject to all the
ms of plaintiffs

legal and equitable ¢
under the first two mortgages, and, even
if there was some doubt on this point,
that it was a proper exercise of his dis
eretion, on the part of the Judge, who
granted the order appealed from, to make
the order for the protection of the pro
perty, and not allow it to remain in the
uncontrolled possession of d fendants,
(3) That the fact that a portion of
the road operated by the N. 8. Power
Co., as well as a portion of the equip
ment, was not covered by the mortgages
was no ground for the non-appointment
of a receiver; that the addition, by the
purchasers, of the property, of new roll

ing stock, horses, ete., could not affect
the rights of the original mortgagees in




CONSTABLI

rom CONSIDERATION

CONSTABLE

Constable de act
N¢ A
:
8. Railway—Default of interest
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329, which decides that a prosecution
such as one under the Canada Temper
ance Act mstitutes a criminal case, a

constable in the execution of a warrant
of commitment may break in
The defendant having thus effected an

entrance, the plaintiff, whose apprehen

sion he ught, ran out of the house,
pursued | lefendant, and concealed hin
self Ihereupon defendant returned and
directed a carpenter who was replacing

wr to remove it

econd entry Held

a brokes

thus elle
that having once effected a lawful entry
this second entry was lawful

Vantasse Frask, 27/320

5, Acting under gemeral warrant
Search warrant Authorizing search of

any other house w arrest of “any
other persor Delegation of Magis

trate’s discretion to act on suspicion
See WARRANT, |

6. Acting under void or voidable war
rants —Liability of constable

See CANApA TEMPERANCE AcT, I8

CAarias, 12, FALSE ARREST, 4§

CONSTITUTIONAL LAW

1. Prerogative of Crown.| - The Crown
is not to be prejudiced in the assertion
of a right of action, by the mal-feasance

or non-feasance of its officer

See CrROWN

2. English Statute 5 Geo. IL, ¢ 7
Lands in colonies | — Per Thompson, J
The English statute which made lands
in the colonies liable to execution in the
same manner as personalty, is no longer
in force. “In my opinion the statute
has had no force in this Province since

the first session of our Legislature, when

a statute inconsistent with its provisions
was adopted. The latter statute has

since been continued in a modified form

I have no doubt of the power of our
Legislature to repeal or modify the pro
visions of the English statute in so far
as they applied to this Province, and it

is worthy of observation that in Ontano,
a Provincial statute modified the pro
visions of the English statute by pro
viding that the execution should not go
against real and personal property at
the same time, as could have been done
under the English statute

Murphy v. McKinnon, 2

Nore.—Contra, however, see PROBATE

108

Courr, 21

j. Land covered with tide water—Pro
vincial Act.]—Plaintiff, on the death of
her husband, applied to have her dower
set off from lands conveyed by her hus
band to the defendant company Part
of the lands in question were situate
below high water mark The defendant
a provision of its act of

15 by

company set wj

incorporation (1881, ¢, 1

which the Legislature ratified the com

pany’s title in all property both real

personal, reserving only, to any person

the right to «

mpensation for any in
terest at the time of such purchase,” by
the company Held, that this would
defeat the unvested right of dower of
plaintiff, except (Ritchie, J., dissenting),
that as it was clearly beyond the power
al with lands

of the Provinee to

covered by tide water, the section could

not be understood as intending to affect
interests therein
Sword v. Sydney & Louisburg Ry. Co

23/214, 21 S.CC, 1562

4. Inland fisheries.] — Held, following
Queen v. Robertson, 6 8.CA( 52, that the
Parliament of Canada has power to enact
that no net shall be set for the capture
of fish on inland streams, between Satur
lay evening and Monday morning, and
that this carries with it power to author
ize entry upon private land for the pur
pose of seizure and forfeiture of such
nets, and that forfeiture is not an ex
cessive use of such power

Bayer v. Kaizer, 26/280

5. Unrepealed Provincial Act—Power
to amend—Sunday observance.| R.S. 3rd
Series, passed before Confederation, con
tains a chapter, “Of Offences against
Religion,” 5. 2 of which remains unre
ed by Dominion

pealed and unsuperse
islation, This section was amended

leg
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CONTEMPT,
1. Collection Act — Disobeying order. |

One who fails to comply with the order
Judge for the payment of a sum of

into the hands of a receiver, under
the * Collection Act,” is not in contempt

As to the question of contempt: there
is a distinetion between disobedience of
such an order directing the payment of
a certain amount of money, and one dir
ecting the paying over of a certain fund

ascertained to be in the hands of a per

son to whom the order is directed. Con
te 1 enty into the latter case, but the
Collection At loes not contemplate
sich an order

Commercial Bank of Windsor v, Seott
LULNE L))

2 Contempt of Supreme Court Making

false and evasive return

Nee HABeEAs Corevs, §

i. Contempt of House of Assembly—

Power to award imprisonment

See ASSEMBLY, HOUSE 0F

CONTINUANCE.

See Pracricr, 13

CONTRACT.

Agency.| —See PRINCIPAL AND AGENT
Damages for breach.]— See DAMAGES,

Fraud, element of.|

See FRAUD AND MISREPRESENTATION
Hiring.]  See MASTER AND SERVANT,
Negotiable instruments. |

See Bres Axp NoTes
Sales—of goods.]—See SALES,
Sales—of land.]—See DEED, LAND,

Sales—of chose in action.)

See CHOSE 1IN ACTION,

CONTRACT

Suretyship. |

See PRINCIPAL AND SURETY

Conditions preoedent, 1
Consideration—
Duress, Hicgality, Imwmorality
Nufficiency, 4
Tmplied contracts
Remunervation for services, ote,, 14

Wisecllancous

Plaee { contract, Novation, ol
17

Performan

Special  terms, Forfeitur clause
ele., 21

|. Condition precedent — Mutual and
independent contracts | Plaintiff agreed
to do certain excavating, in consideration
of which he was to be eredited an account
outstanding, to receive certain goods
which were delivered, and the balance
in money I'his action was for such
balance, which defendant declined to pay
on the ground that the work was not
properly executed

Held, that the contracts were mutual
and independent. and defendant not hav
ing specially conditioned that payment
of the balance should depend on the due
performance of his undertaking by plain
tiff, was not warranted in withholding
payment, but must depend on claiming

damages for whatever shortcoming on
plaintifi’s part there might be

Wright v. Polson, 30/437

2. Condition precedent—Consideration
—Assignment of judgment—Mutuality.|
mty Court order

Appeal from the (
ing judgment for defendant, upon the
following written contract

“In consideration of W. (plaintiff)
assigning to me the jdgment which he
holds against V. B., on which there is

now due $150 or thereabouts for princi
pal, interest and sherifl’s fees, T hereby
guarantee £140 to the said W, to be
paid by vearly instalments of $20 each,
first payment to be made 15th Novem
[} Ay

ber, 1877
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defendant, in writing, agreed to aceept

and did acoept @

the amount of the bill, in payment, and
undertook to retive the hill which had
been indorsed to the I Bank. The in

dorsee having brought action and com

pelled plaintiff, as acceptor, to pay the
bill, he now brought action to recover

the amount thereof from defendant

The trial Judge admitted evidence to

show that defendant took the goods at
their market value. and that plaintiff

had afterware

agreed to pay the differ

o AL some future time

ence, when ab!

Held (and affirmed in the Supreme
Court of Canada, unreported, sea Digest)
that such evidence to vary and add to
1

the written contract was wrongly

nutted, and that goods were taken th
under in accord and satisfaction of de
fendant’s  claim, and that  plaintifl's
promise to pay a debt which had been
discharged was voluntary and without
consideration

Seeley v. Cox, 28,210

7. Ilegality—Duress — Stifling prose-
cution.] In an action on a bond executed
by defendant to secure an indebtedness

of L, his son-indaw, who, being agent
of plaintiff bank at 8, had been guilty
of embezzlement, it appeared that the
means used to obtain the security was
threat of prosecution, or “allowing the
Held, that this
was an illegal consideration, and defen
dant not liable on the bhond

Peoples Bank v. Johnson, 23/302, 20
RB.CC. 541

law to take its course ™

8. Assignment obtained by threat of
prosecution—Valid unless agreement to
stifle.) — Plaintiff had executed, and now
sought to have set aside, an assignment
in  which he had preferred defen
dants under threats of eriminal prose
cution by them for embezzlement. The
Jury found that there was no agreement,
express or implied, on the part of the
defendants to abstain from prosecuting

Held, this being the case, there was
nothing unlawful in the application of
threats, “ It seems clear generally, that
where the threats made are only to do
that which may lawfully be done, there

s of less value than !

is no duress, so that although the threat
of unlawiul imprisonment may be duress,
It s not 8o if the threat be of lawfiul
imprisonment

Semble, there is a distinction if the
compulsion be applied to a third person
who is under no obligation to the person
applying threats

Fulton v. Kingston Vehicle Co., 30,403

#. Conveyance under duress—Destroyed
by maker.]  The owner of land having
died intestate leaving several children,
one of them, W, R, received from the
others a deed conveying to him the en
tire title to the land, in consideration of

paying all debts inst the intestate

estate and those of a deceased brother

Sul wently W, R, borrowed money

from a sister, ang ve her a deed to the

land, on learning which B, a ereditor of
W. R, acoused the latter of frand and
threatened him with crinrinal prosecution
whereupon he induced his sister to exe
cute a reconveyance of the land to him
to B The
o properly

and then g

mort g

recomveyance, not having
acknowledged for registry purposes, was

returned to the sister to have the defect

but having taken legal

advice in the meantime, destroyed the
deed. B, then brought an action against
W. R. and his sister to have the deed to
the latter set aside, and his mortgage
declared to be a lien on the land. In the
Supreme Court of Canada

Held, afirming the decision of the
Supreme Court of Nova Seotia, that the
sister was entitled to a first lien on the
land for the money lent to her brother;
that the deed of reconveyance to W, R,
had been obtained by undue influence
(W, R. being an inexperienced country
bred lad and B, a man with considerable
acquaintance with business), and should
be set aside, and B. should not be allowed
Lo set it up

B, claiming to be a creditor of the
father and deceased brother of the de-
fendants, wished to enforce the provision
in the deed to W. R. by his brothers and
sister for payment of the debts of the
father and brother:

Held, that this relief was not asked
for in the ac and if it had been, the

D e




Ilegality—Hiring out prisone

Illegal contract—Betting on fraudy
lent race \
t
. nt f

Ilegality ale or to
A ret pri har

8 ALES,

Immoral agreement — Court will
not enforce—Costs Plaintiff, her hu
and | " lefendant, a licit
efendar as 1 mence proceedir

t " ! Arninst LUl for

Hvoree n the U ind of adultery vith
a person named. At the same time it
was agreed that certain other persons
with whom plaintiff alleged she had com
mitted adultery, should be threatened
with legal proceedings involving pub
licity, and that any moneys obtained
from such persons in settlement of the

%, should be

debts of the

procee

applied in pay
ment of the divoree pro

balance held in trust

ceedings, and the

\ 1
R nera Pr ¢
provide 1
ar M
for Per Mea |
that be a 1 in
On ap the Supreme Court of
ada :— Held r the ab Gwyr
1., dissent t er ' i nt
0 r L] \M ¢ e ere L be
remunera ’ pr tion
rowir the fa it W, stood
in loco parentis to him, and there having
been no gift | ill, the estate of W
was liable § e value of the services
as estimated by the jury
Murdocl West, 25/172

15. Remuneration for services — Pro

visions of will.] - Plaintiff was a niece
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of the deceased wife of defendant’s
testator, and sued to recover wages for
services as his housekeeper and for
attendance on him during his last illness
It appeared that she had lived with de

censed Tor some years as a member of

his family, assisting in the housekeeping
during her aunt's life, and afterwards
taking full arge.  Om 24th April, 1801,
decensed paid her $1,000 and caused the
following receipt to be signed by her
Dartmouth, April 24th, 1891
Mr. D W
For services from July 1st, 1885, to

date, 51,000

Received from D, W, the sum of
£1.000 as above, the sum being in full to
this date for n oryioe and for all or

any demand o

any kind or nature, that
I may or might have against hin

A few days later he made his will
bequeathing her $2,000, By a later codi
cil he added #2000 more.  December 10th
he died, and this action was for wages at
the rate of #300 per year for the period
between date of receipt and testator's
death

he learned Judge on trial found that
the only evidence of a contract to re
munerate was to be implied from the
receipt, but that in reality plaintiff was
treated as testator's own child, That

the leg

cies were intended to be compen
sation for services, and that plaintiff
should not recover anything, she having
admitted to one of the defendants that
deceased had said that he “intended to
make her one of the family when he
made his will” Ay

Sherry v. Waddell, £

dismissed
312

16. Implied contract—Agency for sell-
ing.] — Claim for commission on sale
effected by principal. Course of dealing

Nee PRINCIPAL AND AGENT, 8
17. Unincorporated church building

association | Me

ing. Persons voting to proceed liable to

ing to authorize build

contractor

See CoMPANY, 20,

18, Place of contract—Breach of con-
tract for sole agency.| — Action for breach

CONTRACT
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of contract, under which plaintifls were

to have the exclusive right to sell goods
manufactured by defendant  company
within the Provinee of Nova Seotia, in
that

othe

fendant company had sold throug

gents. On the part of the defen
dant company it was objected that it
being a foreign company doing business
in Ontario, where the contract was made,
the Court was without jurisdiction
Held, that as the breach complained of
had taken place within Nova Scotia
action might be brought there

W, I Johnston Co. v, Bell Piano &

Orgun Co,, 29/84

19. Place of contract—Agreciment made
in Ontario—Retaining property in goods
in vendor — Assignment — Bills of Sale Act

loes not apply

See BILL oF SaLk, 19

20. Novation — Substitution of third
person—Preponderance of evidence.] In
an action on a debt, the defence was that

the plaintiff had agreed to

ceept C. as
his debtor in substitution for the defen
t.  Plaintiff denied the arrangement,
but admitted that C. told him that he

would pay him 8365 for defendant, and
that on the day on which the money was
to be paid, he went to C's shop and

received goods to the amount of

I'he evidence showed further
that €., who was indebted to the defen
dant, settled his account by undertaking
to pay plaintiff the sum of 365
rvin

and
bal
ance.  Also, that plaintiff in his account
with defendant, charged him with the

his promissory note for the

sum of §

and eredited him  with

“amount to be paid by . K3
with a balance of #8 cash:

and

Held, that there was novation, by
which C. was substituted, and defendant

absolutely released. Though there must

be mutuality of consent, it is not neces
sary that all three parties should be per
sonally present at the same time. And
though here, there was some conflict of
testimony, yet it greatly preponderated
in favor of the defendant

Lewis v. D'Entremont, 29/546
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the plans involving additional expenditure

to the extent of §1

W

Plans were approved by defendant and
the work was begun. It was then found

that owing to advances in the price of

terials, the work would eo

than anticy and it was stopped

Held, plaintifl was entitled to recover
two per cent. on the estimated cost of
the building, with the additions and
alterations approved by defendant

Hutchinson v, Conway, 34/564

CONTRACTOR.
|. Disqualification as councillor—Con
tractor with town.| Acts of IS88, ¢ |
n
councillor

s 60 (¢), di fies for election or act

ing { an incorporated town
“any person divectly or indirectly, by

himsell «

v his partuer, having any con
tract with, by or on behalf of
the council Held, that a surety on
the bond of the town inspector of
licenses, for the faithful performance of

his duties, is such a contractor
See Erecemiox, |
2. Negligence of contractor with the
city of Halifax for street lighting

Lights out —Causing accident —The city

not liable —Respondeat superior

See NEGLWGENCE, 28

CONVENTIONAL LINE.

See Laxn, 15

CONVERSION

1. Agreement to return or pay for pro-
perty.] — Plaintiff

defendant containing a number of casks,

sed a brewery to

hogsheads, ete, part of its equipment
By a covenant in the lease the defendant
undertook to return the same, or pay a
fixed price therefor Held, that trover
in relation thereto by the landlord,
would not lie

Weatherbe, J., dubitante

MeDuff and MeDougall, 21/251

2. Partnership — Lien — Evidence of
conversion. | Plaintifl  and  defendant
entered into an arrangement by which

they were to buy empty sugar bags, to

be cleaned, mend and stored by de
fendant, and sold by either party as
opportunity offered. For his services the
defendant was to receive one quarter of
a cent per bag and half of the profits
upon sale. The plaintill sought to regain

of the ba and began action,

Possess

claiming (1) their return or their value,
(2) damages for conversion he de
fence was (1) pavtnership, (2) an un

satistied lien, (3) money advanced i

wards the purchase of the bags Ihe
evidence was conflicting Held, whether
or no there was partnership, or a lien
the detention was justifiable, and con
version would not lie. New trial ordered

325

McFatridge and Holstead, 2

i. Trover against tenant in common. |

Plaintifs were owners as tenants in
common with M., of certain hay, grain
and straw. The property was taken by

the sheritl in execution against M., and
sold to defendant, who re-sold a portion
andd used the balance

Held, there was such a taking and
carrying away as deprived the plaintiffs

of the use and benefit of the property,

and that they might therefore maintain
an action for conversion against the pur
chaser of the interest of the tenant in
common

MeLellan v. MeDougall, 28/237

4. Ownership of lime excavated.| - The
defendant wrote to plaintiff proposing
an arrangement for quarrying and burn
ing lime on plaintif®s land. Receiving

no ly, he entered and burned lime

The plaintiff afterwards came to the
spot, ratified defendant’s action, and
agreed to buy all the lime he burned,
and to supply the barrels, Plaintiff
having refused to accept a lot of lime on
the ground that it was not delivered
within the time agreed on, the defendant
shipped it to another party. Plaintiff
then brought action for the conversion
of his property

Held, the action could not be main-
tained. Per Weatherebe, J., a lease was

o s




Conversion by agent

detinue—Pleading—Costs

Sheriff levying
redemption

Right of mortgagee

CONVICTION

I. Form of conviction.)
m the ¢ for
nvalidate a convictior
he law are followed

See LIQUOR LICENSE ACT

n by a rate after
ment without naming a day

Morse

Gough

Queen v

Queen v

against

Damages for

equity

Adjournment sine die.]-- A convi

adjourn

CONVICTION

Postpone

i. Convicti
Amendment

ust sh

6. Plea of previous

Municipal
Convictions Act.]

onviction unde
tions Aet, for
ordered placed or
aw of the mur

abling statute of

the convietion w

Notice t

ment

IeQuarrie, 2¢

regulation
Rule

conviction

Summary




! CORONER

ofane language—Not setting out

words used
CORONER

Coroner acting as sheriff There is ¥

0, Service of summons— Amending
conviction
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Appeal only partly successful

Additional evidence on appea

v. W '
Succeeding fully—And in part
Amendment
'
! {. Both parties at fault T
' 1} A 1
Both parties failing in part
M 1 1) '
H
: Ve . I Mcl ( )
- ; . Only partly succeeding.]—The de
retion and A ) t r A
i Mck MeDor - He bad refused to scosnt
t having found 1
f‘. | Neither party wholly succeeding ntiff V amages to the . f
] \ re neithe 1 ¢ t r A f¢ Held, 1
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question
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Application ¢ pp
i, Applica r
Applicatior posed or
Lache

Unnecessary application




Unnecessary

appeal

Appeal by executor
| id |
f aintiff
I ‘ r, 11
. Costs against executor personally
Excessive pleading I
I
Canada Temperance Act
| \
Certiorari
{ i
Excessive printing I ) I | I
! 1
Here | 2 defe
a1 era \
Quee | 0" i~
Certiorari opposed—Costs against
Motion needlessly opposed Plair Magistrate and prosecutor A moti
f fa i nted ar
i tion quashed ts were awarde
| in | i ieting Stipendiary Ma
entere A \ itor, who opposed
1 f ant Mmove tion
wgment aside, which was Sarah Smith, 31/468
1 by ntiff. For that
ot asils with 5. Collection Act—Contempt De
— Damis - ! hown cause when a
r pa wgainst him under the Col
tion A recting the payment
hen §




5

16, Habe ( arisd
A
Awa f 85 damage
Interpleader issue—Rights of ex
ecution credite
8. Interim njun Ce
12, Execution against partner !

Par ) t




49 Judgment—Setting aside Lea

. T'e
Municipal election petition I
RS ‘ n exce
{ #100 are taxal n con jon with a
mu ' n e 1
1 \ 1 't
Pay into Court — Tender
Costs ¥ i sions
. . e an
\ : ! t, a1 ender
f ol action
brou 1 fout the
i ( WIternative or
n, and the
I il rey 1 in is
¥ Micier e RS m to
{ n paid in s ufl
{ { ) ] aim, the
lefendant ha weoed an issue
going f aetion, and is en
title A ed in his
favor, and to 1 er the g f
the action, as TR e
ther issues, if any, on which he has su
ceeded. The plaintiff is entitled to the
t { all the issues wm which he has

succeeded

Defendant to have the general costs
f the action, and all issues on which he
succeeded, plaintif to have costs of
the issue as to tender and all others, if
any, on which he succeeded. Costs to he
set off ; no costs of argument; costs of

printing to be equally divided

Hart v. Davies, 28/303

2. Payment into Court.]—Costs gen
erally

PAaYMENT, 14

4. Action and counterclaim—Payment
into Court—Costs.]—To an action for
709, balance of goods sold, defendant
counterclaimed damage suffered to the
extent of 8450, by reason of plaintiff's
non-fulfilment of his contract within the
agreed time, and paid into Court 8260 as

enough to satisfy what remained of

price .
vice d ant

I

pelled ! her pe
He the elence
plaintifl was entitled t
aim a1 I
nd w f \

m ar

Ha Frase

4. Restitution of goods levied-—Costs

bought by defendas
The t
| for an order for 1 f
Ihere ! rnmer
f the matter, and in the time
econd pla
il et for t play T Agn
| g
ssued ex ion a ¥
Held, that on the fa ) ey exi
at the date of the application, defendant
was entitled to succeed, but as plaintift

had by the second execution perfected his

title to the goods, the

tion could not be made

ant should have his cost

Whitford v. Zine, 30

order for restitu

but that defend

). Sheriff’s fees. | See SnuERIFY

. Technicalities in summary action. |

On an appeal from the decis

County Court Judge, striking out pleas

in & summary suit a

Court held that fine

bad in law, the

ading technicali

ties should not be entertained in sum
mary matters, and allowed the appes
but without costs

Mantley v, Griffin, 25/117

Power v, Pringle, 31/78

b7. Security for costs—Insolvency—

Presumption of suing
Plaintiff brought actior
ing his discharge
Indigent Debtor Act, ha
eral assignment 1t i

real and personal proj

for another.|

erty On an afli




Se y 1 ) Insolven
Insolve
Security f « Bond

3. Setting off costs \

Security or appeal—Appeal not
prosecuted—Costs on motion to dismiss :
h . 4
o but
' cen - . 64. Setting off actions \ ve
Mildavits wer ¥ - - . H. ered against N, for good
. and ered. N ts were a
that t ¢ ) ved arty, and the judgments
and 1 ‘ ! were ot off, the 1e f the
affida ed (exce nder arger e execution for the diff
¢ \ ' negative lubley, 26/49
' vse there e ( etting off fa :
\ ff having had rea t e Sucee party a
‘ t be prose ‘ ¢ the
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66, Barrister and Solicitor

. in |
for . . before action
brought thereon, The section, relatin
5 1Al ) SOLIC !
67. Client’s costs 1 fact that a
1l " )

n i ¢ as required
by 1860 2 3 ild not affect his
right 1 t

Walla Harringt i

G8. Solicitor's lien for costs — As
against attachment Garnishee.| W\
had beer i r for P, in litigation
with M, a had failed Supreme
Court, but had succeeded on appeal t
the Privy Council The result was a
Judgment vinst M. for 81,400, repre
sentin, ts only Before W, conld ob
tan hargir order under the statute
O. obtained a judgment against P., and
garnisl ebts due him by M. in
M har

W. had served no notice as to his lien
when on an application by O. that the
garnishee be rdered 1 pay over the
amount of the judgment, W, appeared,
under O, 53, R, 6, and asserted lien
on the fund, which the ( rs Judge

disallowed

Held, per Meagher, J., Townshend, 1.,

weurring, that “an attorney or solici

tor cannot

rhaps be said to have a
lien upon a judgment recovered by him
for his costs, in the strict technieal sense
in which the word lien is generally un
derstood by lawyers. But he has what
the Courts have regarded as the same
thing, in effect, namely, to the inter

ference of the Court, to protect his rights

and secure the payment of his costs
through the medium of the fund recov
ered by his exertions” Also, because
the attacher must be presumed to have
been aware that the fund was subject to
leduction for the costs of the solicitor

who has conducted the litigation which

has been successful, unless he has been

COURT 168
by while the fund wa ! 1
t e 1 el A ' t
tacher's ri are no great .
i1 | e Ao 0 I
also 1 nizes the « ' f the lie
or licitor
Per Ritehie, J enting, the lier
L | Y ' 1 ‘ f ) €
igment and ) ] nera
Palgr MeM 1 1 /488

69, Judgment for solicitor's costs

Quaere, judgment (on a %
endorsed t) be entered for solicit
hef ] have been taxe
S v. Horton, 2
70. Notice of taxation 0, ¢ I
whi require ne da not
tion ! ost o not  mean one
dayv Notice given before 7 pam. is |
for 11 o'cloek next morning And O, 68
R. 8, as to estimating time applies, n
withstanding the plural form ter
any particular number of day
larowman v. Fade 31/29

71. Re-taxation of costs—C. 3¢ Acts
of 1885, creating the office of taxing
master, does not affect the right to re
taxation before a Judge (0O, 63, R. 23)

On appeal from such a re-taxation, the
Court will only interfere in an extreme
ase, the discretion of the Judge being
anple

Palgrave Gold Mining Co. v. MeMillan

J1/108

COUNSEL, APPEARANCE BY.

See PRACTICE, 5

COUNTERCLAIM.

See PLEApING, 21

COUNTY COURT.

Jurisdiction, 1

Praetice 7
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Disqualification of Judge — County ( Cou A

I \

1
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" { i
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r $250 ithia it
. 1 \ I [ ] w1000
e | risdi or
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{. The Judge { { ‘ wisdiction an
> r t ractice A Y it n
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jurisdiction, or if
Statutory Court—Limits of jurisdi e mbihie "
tion. | Plaintiff by t action a : ot i le S GOb WYS
S, Count t, 1
' MeDonald, CJ,, agreed that the ju
led n fen and nterclai 1 P P «
fore final judgment 8. died, and or i B
. 1 voud
n ex parte | int ] vdmin
. Pt ! Per Graham, E.J., dissentin e d
! tuted . efendant
lants were in the same position if
fer 0. 17, R. 4 The |
erved with a writ of summon and »
ear or plead vintiff moved for
- ! " win wppeared were liable t }
| ered jud nt again [
judgment pass against them under O, 1
nistrators, without proving his clai |
Nt art ayion 1M
¢ 0. 34, R. 22, or taking mean
pose of the original defence and G. Jurisdiction — Reduction of claim
iterclaim filed by S delow.] — A | ! frox
msidering that by their default de ment in favor bal
endants had admitted a in the an a int ft
tate, which he failed to find by exeen wint wa
plaintiff now  brought action in interest ledu

Supre

ne Co




17 COUNTY

an amount below the jurisdiction of the ‘
trial Court
Hart v, Condon, 22/334,

7. Jurisdiction — Claim under %20 | —
Plaintiff sued for $117. It appeared that
defendant had given plaintiff in  part
payment, a draft on R., whic
had taken no pains to colleet, and had
endant until recourse
wwing to his departure |
from the Provinee. The Cowrt holding
that the plaintiff by his conduct had
made the draft his own, and consequent

not returned to d

on R. had gone

payment before action brought to the
extent of its face, £100, the amount re-
maining, $17, was helow the jurisdiction
of the Court, but the part payment not
having been specially pleaded, the de-
fendant could not avail himself of the
point.  (Per Ritehie, J., Graham, E.J.,
concurring, MeDonald, C.J1., and Meagher,
J., not deciding the matter of pleading.)
Hart v, MeDougall, 25/38,

8. Jurisdiction—Joining claims in the
aggregate beyond.|  The summons in this
action included four distriet claims each
by itself within the jurisdiction of the
County Court, but aggregating an amount
beyond. Each claim was separately set
out in an aflidavit for attachment:—
Held, that the action was within the
jurisdiction, under the County Court Con-
solidation Aect, 1889, ¢, 9, s 34,

Harris v. Morse, 20/105,

0. Claims separately below.] — Defen-
dant was indebted to plaintiff in two
separate amounts, £10 and 15, for in-
sertion of an advertisement in two
separate publications:—Held, that the
two claims united exceeding $20, the
matter was within the jurisdiction of
the County Court.

Sharp v, Power, 33/371.

10. Jurisdiction—Penalty for bribery.|

An action to recover a penalty for
bribery is clearly a civil, not a eriminal
proceeding, and may be brought in the
County Court, though that Court has
(1889) no eriminal jurisdietion,

Morrison v. Stewart, 22/1.

COURT. 172

11. Jurisdiction — Certiorari.| The
loval Legislature has no power to confer
jurisdiction or to legislate at all in
ref lings taken under the
Canada Temperance Act, a Dominion Act.

The authority which the Legislature
has conferred on the County Court, to

rence Lo pro

h plaintiff | grant writs of certiorari must of neces

sity be limited to those matters over
which it has power to legislate
Queen v. Deloste, 21/216.

12. The County Court has no general
or original jurisdiction to grant certiorari
but only where it has been specially
conferred by statute, as for instance in
connection with the liberty of the sub
ject, under ¢, 117, RS, 5th Series. Nor
will an intention of the Legislature to
confer such jurisdiction be inferred from
sections of statutes indicating that the
| Legislature at the time was acting on
i the erroneous belief that the Court pos-
sessed it already.

Writ of prohibition granted to restrain
the County Court Judge from proceeding.

Ross v, Blake, 28/543.

13. Criminal Jurisdiction of County
Court.)

See CRIMINAL Law, 31,

14. Election petition— Jurisdiction.] -
A Judge of the County Court sitting in
Cape Breton County, set aside the elec-
| tion of a municipal counsellor for the
‘ County of Richmond :—Held, that he had
no jurisdiction to do so, and on appeal,
his decision was set aside, and the matter
remanded back for trial de novo.

Catherine v, Morrison, 21/201.

| 18 Equitable execution.] —The County
‘ Court has power to grant equitable exe-
cution by the appointment of a receiver.
Cf. Acts of 1880, ¢, 9, ss, 20, 22, 26, 28
| and 29,
Imperial Bank v. Motton, 20/368.
Barrowman v, Fader, 32/284.

16. Habeas corpus.]—The County Court
has no jurisdiction to grant the writ of
habeas corpus, It has concurrent juris-
diction with the Supreme Court under
the Liberty of the Subject Act.

Re Edwin G, Harris, 26/508,

I - i P

b A

P e =
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17. Further evidence on appeal.| 0.
57, R. 5, which permits the Court to hear
further evidence on appeal, is limited to
actions which have originated in the
Supreme Court,

Hickman v. Baker, 31/208,

18. Land—Agreement for sale — Mutual
and  dependent  covenants —Question of
title — Whether within the jurisdiction.

See Laxn, 7,

19. Overholding proceeding.| —There is
no appeal from the decision of the County
Court in an applieation for a warrant of
possession against a tenant for over-
holding, under s. 62 of the County Court
Consolidation Act, ¢, 9, Acts of 1889, that
proceeding not being an “ action,” within
the meaning of the interpretation clause
of the Judicature Act, which is the
proper guide to the meaning of the word,
when used in the County Court Act.

Hill v. Hearn, 29/25,

(NOTE.—Now see interpretation clause
County Court Act, R.S. 1900,)

20. No appeal.|—Matters as to which
there is no appeal from County Court,

See ArPeaL, 2,

21, Rescinding order made inadvert-
ently.] —Defendant moved ex parte and
btained an order dismissing an action
for want of prosecution. Plaintiff ap-
plied to restore the action, and the Judge
made an order rescinding the above order
on the ground that it was made inad-
vertently. From this defendant appealed :
~Held, under the amendments to the
County Court Act, 1889, 1801, ¢. 15, s, 2,
a Judge has power to rescind his order.
Ritchie, J., dissenting. Per Graham, E.J.,
concurring, unless it be in pursuance of
a judgment rendered.

Smith v. Horton, 26/41.

22, Rescinding jud, and hearing
further affidavits.] — After hearing an
applieation for security for costs the
County Court Judge reserved his decision,
Before it was rendered, notice was served
of an application to read further afi-
davits in support of the motion. Before
this application could be heard the Judge

filed his decision, dismissing the applica-
tion for security :

Held, that the second application had
become abortive, as there was no longer
a matter pending.

On a subsequent renewal of the motion
for security for costs, the Judge re-opened
his decision: —Held, Ritchie, J., dissent-
ing, that he had power to do so, and
that the matter was one within his dis-
eretion, from which there was no appeal.

Snyder v. Arenburg, 27/247

23. Setting aside verdict.] — Notwith-
standing Acts of 1801, ¢, 15, 5. 2, a Judge
of the County Court, in setting aside
the verdiet of a jury, is to be governed
by the same rules which apply to the
like case in the Supreme Court.

Grant v. Booth, 26/171.

24, Stay of proceedings in County
Court—Removal of inquiry.] Plaintiff
in another action had succeeded in ob-
taining a decree for the reconveyance
by defendant M. of certain lands held in
trust.  Before the reconveyance was
made, defendant L., colluding with de-
fendant M., purchased at small cost a
Judgment against plaintiff, and applied
to the County Court for leave to issue
execution thereon against the lands in
question,

This action was, amongst other things,
for a declaration that L. held such judg-
ment in trust for plaintiff, and pending
trial to stay his application to the County
Court.  On motion for injunction : —Held,
as there was some doubt as to the juris-
dietion of the County Court to entertain
such an enquiry as the present, or to
grant full relief, and as all the parties
were not before that Court, and as the
balance of convenience was in favor of
the Supreme Court as a forum, L. should
be enjoined from proceeding with his
application to the County Court.

Clattenburg v. Morine, 30/221.

Cf. PRACTICE, 22,

25. Trial ex parte—Practice.] When
an appeal from the decision of a stipendi-
ary magistrate was called in the County
Court, the appellant was not present, and
the respondent called witnesses and took

judgment : —

1
|
|
|
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Held, that this practice in the County
Court would have been proper as follow
the

1889, ¢ B, 5 54

but

ing that of
the Act ol
that in such a
shall be
term \

#o to trial on the merits, no costs allowed

Supreme Court

» Which &

case mot

the

n for jue

made t day

wllant

to

Pl however, agreeing

except that of printing

Fillis v, Conrod, 30/441

COVENANT.
Running with the land.)

See DYKELANDS, 2, LEASE, §

To pay taxes. | See LaNb, 6, LEASE, 5

To repay mortgage loan |
See Morvear, 3

Warranty of title.| - See Dren, |

CRIMINAL LAW.
Jurg, 1
1

Practice

ticular Offonces, 4

15

Npeedy Trials Aot, 31
Witnesses, Evidence, ote., 39,

1. Instructing Grand Jury.] -A Judge
has no power to order that depositions
taken abroad under Statutes of Canada,

23, shall be the
Tary The Grand
right to judge of what material it will
use, which may not be inquired of hy the

e 37, » hefore

read

CGrand Jury has a

, contra,)

Queen v, Chetwynd, 23/332

2. Jury attending church—Remarks in
sermon. |
murder the jury, under the charge of a
deputy sheriff, attended a church service
As part of his sermon on the “ Prodigal
Son,” the pre

During progress of a trial for

cher recognizing the pre
v, said that “ though he
for him to in-
struct them in the matter, yot he felt it

sence of the

realized that it was not

CRIMINAL LAW

176

was his duty to remind them that unless

they were clearly satistie! of the guilt
of the prisoners their judgment should
be tempered with equity

Held, that the irvegularity was not
suflicient nullify the verdict after
wards rendered The remarks were in
the interest of the prisoners, but if it

could be

Wi that thelr interests were
in anywise prejudiced, the proper recourse

was 1o exe

wtive cleme
Queen v, Preeper, 22/174, 15 804
11
i. Legislative powers—Grand Jury.)
he Provincial Aet of 1898, ¢, 38, re

duced the number of grand jurors neces

sary to a panel from 24 to 12; and the

number necess to return o true bill
2 to 1

A conviction having been made on a
bill found by a panel where only 10 of
the 12 summonel attended and were
empanelled : — Tield, quashing the convic
tion, that under the British North
Ameriea Aet, the Province may fix the
number of jurors necessary to form a
panel, that being a matter connected
with the constitution of a eriminal
Conurt  (Townshend, J not  deciding
Henry, J., dubitante) ;

But may not fix the number of that

panel necessary to find a true bill, that
being a matter of eriminal procedure
and as such exclusively of federal juris
dietion

Queen v, Cox, 31/311

4. “Offence” against Provincial law.)

Information was laid against the de
fendant for writing a letter to M,
threatening to aceuse him of an “offence”
against the Liguor License Act, a Pro

Act
On motion for

vineial , with intent to extort money
a writ of prohibition to
a magistrate from hearing the
information:—Held, that the
“offence,” as used in the Criminal Code,
8, 406, includes of Provincial
law
Queen v, Dixon, 28/82,

prevent

word

breaches

5. Boy under 14 Unnatural offence—
Code 10.]—Ax at common law
the Code, a boy under 14 cannot commit

s0 since
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rape, or an unnatural offence on the per

son of another boy

Per Ritchie, 1., Cade 10 refers to men
tal ability to distinguish between rvight
and wrong, not to physical ability to
COMMIL erime

But it the offence was committed
against the will of the other boy, the
prisoner was guily of an assanlt under
Code 260

Queen v, Hartlen, 30/317

.

G. Failure to provide —Code 210
Words “likely to be permanently in
jured.” ) The evidence showed that the
prisoner, being regularly in veceipt of
wages amounting to 86 per week, had
refused to provide for his wife, who was

ant, and so incapacitated from work

case reserved Held, sustaining
convietion, that this was evidence on
which a Judge might find that the wife

was “likely to be permanently injured.”
that the
Criminal Code

ing,

and those words appearing in

have no technical mean

and in each case, the guestion of

their application is one of fact
Queen v, Bowman, 31/408
7. Decision of like tenor in,
Melntyre, 31/422

Queen v

8. Keeping bawdy house—Continuous
offence.| - Defendant

the stipendiary

was convicted hy

gistrate of the city of

Halifax, of the offence of *keeping a
disorderly house, that is to say, a com
m bawdy house, on the 21st April

1901, and on divers other days and times
April, 1901 and
in default of fine paid was imprisoned

during the month of

with hard labor
To an objection taken on motion for
Held, that the
one continuous

habeas corpus: words

used indieated offence,

not several separate offences

(NOTE~The Court refused to hear
objection based on proceedings in the
Court below, prior to conviction. Sab

sequently, on a renewal of the applica
and production of the record,
Weatherbe, J., discharged the defendant
4 Can Cases 495; 37
Times 858 —Reporter.)

The King v, Keeping, 34/442

tion on

Crim Can. Law
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9 Larceny—Defective specification. |
I'he

prisoner

Wias comvicted of larceny

after trinl under the Speedy Trial Act
The warrent on which he was tried set
out that he did feloniously Ak inte
the factory of R T, and did steal, take
and carry aw rlain vl of the
value of 20

On a case reserved:— He t the
convieti is bad by reason of the
omissio the word * felonion in
connecti ith the stealis et the
offence for which he was convicted

Per Ritchie, 1., dissenting, that it was
not necessary to use the word feloni
ously ™ twice, as the charge should be
considered one eount

Queen v. Inglis )

10. Obtaining under false pretences—
Sufficiency of proof.|— T
foreman of work on roads
that persons
had worked wnder him and were entitled

lefendant was
and cortified
to the inspector A ertain

to pay. He also produced orders for this

pay purporting to be signed by those
persons, but  which in fact were not
genuine. The inspector A, delivered the
money to D, his agent, with instructions
o pay it to the defendant if satisfied
of the gennineness of the orders, On an
indictment for obtaining money under
false pretences from D. the defendant
was found guilty, and a case was re
served for the opinion of the Court as
to whether (1) there was evidence of
false pretence to D, (2) whether the
indictment  should not have set forth
false pretence to A Held, the convie
tion was proper

Queen v, Cameron, 25/150,

11. Obtaining goods under false pre-
tences—Pretences too remote—Meaning
of term “owner” of a ship.| «
served on

ase re
the conviction of defendant for
obtaining goods and money under false
pretences, by representing himself to be
owner of a vessel, whereas at the time
he had transferred ownership to another
person had  again to
wife.  The representation
that he was owner to the prosecutor

was made

who
defendant '«

transferred

some three or months

before, and was by appending the style

four
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“oawner " to his signature to a letter in
relation to another matter

H
senting, that the pretence was too re
And that

the term “ owner " has no definite mean

Ritehie and Meagher, 11, dis

mote to warrant a conviction

ing in law, and does not mean " regis
tered owner " of a ship

Queen v, Harty, 31/272

11a. Must relate to existing matters.)

To render a defendant liable, his false
representation must have been with re
gard to a past or existing matter, not to
a future undertaking, as that he will
pay for goods on a certain day

Mott v, Miluy, 31/8

12. Railway station—Stealing “in or
from "—Code 351.] ~On motion by habeas
corpus for the discharge of a prisoner
convicted summarily by the stipendiary
magistrate of Halifax, under s 351 of
the Code, for that he “did steal nine
bottles of whisky . in or from
a  certain  railway  Luilding * :—Held
(Weatherbe and Meagher, JJ,, contra),
that the conviction was not bad as re
ferring to two distinet and separable
offences, nding on  whether the
words “in" and “ from.” as used in the
section, are synonymous, Cf. Code 752,
TOK, 800, 955,

The King v. White, 34/436,

Defendant,
who had been legal adviser to C. & Co,,
and was their assignee under an assign-
ment for the benefit of creditors contain-
ing preferences, was convicted under Code
368 for receiving among the assets of
C. & Co. a certain boiler and engine, with
the knowledge that C. & Co. had, before
making the assignment, promised to give
the makers thereof a lien for a balance
of the purchase price

On a case reserved :—Held, per Towns-
hend, J. (McDonald, C.J., comcurring,
Ritchie, J., dubitante), * There is nothing
in our law to prevent a debtor from
assigning all his property to a trustee
for the benefit of his ereditors, even
though he make such preferences as will
practically cut out all but those pre-

ferred from getting any benefit. It may
be frandulent and void under the
Statute of Elizabeth, and yet not amount
to the offence created by this section. 1
do not think on such evidence even C.
& Co. could be rightly convieted, It
evidently contemplates such an abstrac

tion, or ing away with property, as,

if carvied out, would completely rob the

or any of them, of any benefit
whatever. At least, | think we should
so construe a statute, making that an
offence which borders so closely upon
civil rights and remedies. 1t is perhaps
somewhat difficult to draw the line pre

cisely—to say exactly wl and under

what circumstances, frandulent dealing
with property becomes an offence under
this statute, but 1 feel justified in
arviving at  this conclusion, that an
assignment to a trustee, even with pre
ferences, where the property has been
e in accordance

handed over to the tr
therewith, i not a vielation of it, even
if made by the debtor in breach of prior
agreements to prefer other creditors”

(NoTE.—Decided April 14th,

Per Henry, J., Graham, E.J., concur
ring, that the vietion was bad as
based on the promise to give security
because no  mere non-performance or
breach of a promise constitutes a fraud.

Also, becoming a party to a breach of
the Statute of Elizabeth, creates liability
under Code 368,

Quaere, might not the complaining
creditor have followed his right to a lien
against the assignee; or might he have
succeeded in an action to have the assign
ment set aside as fraudulent under the
Statute of Elizabeth?

Queen v, Shaw, 31/534.

W)

14. Th letter—Comp of
handwritings—May be made by jury.] -
On trial of the accused for sending a
threatening letter to the prosecutor, the
learned Judge in charging the jury, after
all the evidence was in, allowed them
to compare the threatening letter with
one admitted to have been written by
the accused, and which had been put in
evidence by the defence on a former trial,
and to draw their own conclusions as to
the identity of authorship.

L e G i
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On a case reserved:—Held, that all diction of its prototype, the Court of
that is necessary to enable a jury to Qu s Bench in England And that the

compare a disputed with an admitted

writing is that the two should be in evi
dence for some purpose in the cause, and

that a document having been once re
ceived, is before the Court for all pur
poses at every subsequent stage of the

ceeding, without being  tendered a

second time
Per Weatherbe

senting, that in the absence of proof of

and Henry, A1, dis

handwriting the letter was improperly
submitted

(NOTE.The majority were, however
of opinion that there was ample proof

it
ters,)

of guilt, apart from any reached

by the comparison of the le
Queen v. Dison, 20/462
15. Estreating recognizances — Crown
Rules.|-(". having failed to appear when
called to the

criminal law of Canada, his recognizances

answer a charge under

were declared forfeited, and an order

passed estreating the same. No notice
was given to the sureties as required by
Rev. Stat, Can, . 179, 5, 12, and Crown
Rules (1880) 84 and 86 (Code 919)
Held, setting aside the order, that the
Rules to
taken under the Criminal Procedure Adt,
and must be complied with, Also, the
passing of those Rules was within the

Crown apply rec

gnizances

powers of the Judges under the enabling
legislation of the Parliament of Canada
Queen v, Creelman, 25/404

16. Habeas corpus—Writ of error,} -
A prisoner on convietion was sentenced
to two years imprisonment in the county
Jjail, and application was made by habeas
corpus to review the sentence as illegal,
in the Supreme Court : —Held, discharging
the rule nisi that after conviction by a
Court of superior criminal jurisdiction,
habeas corpus does not apply (In re
Sproule, 12 8C.C. 140, followed), and
that the only recourse is by writ of error.
Further (Weatherbe, J., dubitante), that
the Supreme Court has undoubted juris-
diction to entertain such a proceeding,
not only expressly and impliedly by
statute, but also as sharing in eriminal
matters, the original common law juris-

tribunal

convicting and reviewing Wis
theoretically one and the same Court,
was not an objection

(Nore~Now, however, see Criminal
Code 743.)

In re D C Ferguson, 247106

Sev also 24 post

Co

convi

17. Habeas corpus
tion. | A
of theft by a

— Jurisdic

summarily

prisoner
stipendiary magistrate,
having been discharged hy a Judge of the

County Court as a Master of the Supreme

Court, on the ground that he had not
consented to be so tried, an order was
made directing costs against B, alleged

to have boen the informer and prosecu
tor
Held, that as the record of conviction

» was only
w that B
the

did not disclose it, and as the

the

prisoner’s aflidavit
was informer and prosecutor order
as to costs was had

This being so, B

have appeared to

was not bound teo

the rule nisi, under
which prisoner was discharged, nor were
the magistrate and jailor, also served

O

Tudge

ere, had the County Court

Queen v. Bowers, 34/550
18, Information need not be sworn.)
An

issues for an offence triable summarily

information on which a summons
(e.g., under the Canada Temperance Act),
need not Nor
warrant afterwards issues for the arrest
of the defendant

Queen v. Wm

be under oath unless a

MeDonald, 29/35.

10, Indictment — Words “ against the
form, etc,” omitted.) An indictment
charging the erime of breaking and steal
ing, in due form, but not concluding with
the the form of
statute in such case made and provided,
and against the peace of Our Lady the
Queen, her Crown and Dignity,” is suffi
cient,

Queen v, Doyle, 27

words “ agninst the

204.

20. Indictment—Not indorsed “a true
bill.”]—Section 760 of the Code provides
that in this Province a calendar of the
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eriminal cases shall be sent by the clerk
of the Crown to the Grand Jury, in each
term, together with the depositions taken
in cach case, ete, and no indictment, ex
cept in the County of Halifax, shall b

ma out  wntil the Grand Jury so

directs.  In this case the indictment was

ind

ed with the name of the canse and

with the name of the foreman of the
the

forewan  the words indictment  for

Grand Jury, and over the name o

assault on a peace office, and for resisting
and  preventing apprehiension and  de
tainer Fhe words “a trae hill ™ did
not appe ar

Held, that inasmuch as the indictinent
conld not exist until found by the Grand
Jury, and drawn up by its direction
nothing but “a true bill ™ could be pre
sented, consequently, the words “a true
bill" were unnecessary. (Townshend and
Meagher, JJ., dissenting.)

Semble, it is otherwise in the County
of Halifax

Queen v. Townshend and Whiting, 28
468

21. Indictment—Witnesses' names not
initialed.| Ny «. 645 of the Code, the
name of every witness examined or in
tended to be examined shall be indorsed
on the indictment and initinled by the
foreman of the Grand Jury. By s 760,
in the Province of Nova Seotia outside of
Halifax, no indictment shall be prepared
until divected by the Grand ury In
this ease, originating outside of Halifax
the names of the witnesses appeared on
the indictment, but were not initialed
by the foreman of the Grand Jury

Held, that the intention of s 645 was
that the names of the witnesses to be
examined should be supplied to the
Grand Jury by being indorsed on the
indictment,
tl
had been examined prior to the finding
of the bill, That s 760, under which,
outside of Halifax, no indictment conld

the initialing was for

o purpose of showing which of them

be prepared beforehand, it was unneces

sary to show by initialing which of the
witnesses had been examined, though it
might be necessary that the names shonld
be indorsed thereon, and that the names
appearing in the document of record hy

which they had heen conveyed to the
Grand Jury should be initialed to show
which of them had bheen examined

Fownshend and Meagher, 11, dissent
ing

Semble, the usual practice applies to
the County of Halifax

Queen v. Townshend and Whiting, 28

s

22, Prosecuting attorney — Power to
prefer an indictment. | The Act of 18587

6, » 2, provides that the Attorney
eneral shall appoint a competent bar
vister at each sittings in each county by
instructions under his hand, which, on
presentation  to  the presiding  Judge,
shall, in the absence of the Attorney
Gieneral, be a saflicient authority for any
barrister to take charge, on behall of

the Crown, of eriminal busine and to

conduet the trial of criminals in any
sittings or term."

At the opening of the term W, a bar
rister, produced a  written authority
under this section, general in its terms
and not entitled in any particular case

In charging the Grand Jury in the case
of the defendant Whiting the presiding
Tadge, of his own motion, directed them
that it was their duty to find a bill
against the defendant Townshend, where
upon W, preferred a bill upe
defendant Townshend was tried and con
vieted

which the

On a case reserved, which did not state
that this was ordered by the Court
Held, that the conviction of the defen
T'he

dant Townshend must he guashe

delegation by the Attorney-Gene

power to pr an indictment must be
special, and relate to a particnlar case
The convietion of the defendant Whiting
to stand, he not having been prejudiced
by being tried with defendant Towns
end
Oue
16N

n v. Townshend and Whiting, 28

23, Authority to prefer indictment.]
Defendant was committed for trial on a
charge of assanlting W., who was hound
over in regular form to proseoute At
the next term the Grand Jury found an

lictment W. was not present. and
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was ot examined as a witne e
Mtorney General was not present, and
no one had any special divections from
him to prefer an indictment.  The poin
was reserved as to wh the indict

nent should not be guashed as not pre

ferred by anyone authorized under Code
641, Under the Provincial Act of 1887

G, crimes such as that for which de
fendant was indieted, are prosecated by

- oflicer appointed by the Attorney

General at each term of the Court, or in
lefault of such appointment, by the
"

Held, per Townshend and Ritehie, 1)

MeDonald, €0 oneurring that under
wese circumstances the presence of the
prosecutor was not necessary, and no
special  direction from the Attorney

General, or written consent of the Judge

or order of the Court was necessary to
nake the indictment valid
Quaere, does Code 641 apply elsewhers

in the Province than in Halifax County

Per Weatherbe, 1., and Graham, E.J
(Henry, J that the

concurring ) indict

ment not having been
with = 641, the

bad and should |

preferred in ac

wdanee onviction was

e quashed

Queen v

Hamilton,

24. Order made out of term—Nullity—
Recourse—Abuse of process.| A Lill was

preferred against the defendant, at a

riminal sittings, which the Grand Jury

ignored.  Thereupon an application was

made to the presiding Judge for an order

directing the prosecutor to pay costs

Tudgment was reserved, and on the Sth

October the Court adjourned sine die

On the 10th the Judge filed a memoran
dum stating that he granted the applica
tion, and order

accordingly  made an

dated the Sth. Prosecutrix appealed

Held, per Meagher, 1. (Ritchie, 1., con

curring), there heing no appeal in crimi

nal  mat

s except provided by

statute, tiere was no jurisdiction in the

Court, inherent or otherwise, to enable

it to entertain the matter. If, however
the order was properly made, the delay
10th

sioned by the act of the

between the Sth and being ocea
Court, the
parties should not be prejudiced, and it

properly read nune pro tunc

e \ (] Hemry. J
urring t ordes as bad, even if
made in a civil case, there being no judg
ment of the date it bore, and there being
no special circumstances to warrant an
order pune pro tun

Fhat the Court retains all original or
herent powers i eviminal matters of
the old ool Queen's Bench, not
pecially divested by statute, and (f
lowing In re Sproule, 12 S04 140
should set aside wl n order, on hich
execution wight issue, to prevent an
abuse of proce

Queen v. Mosher, 32159

25 Reserving case — Deductions from

evidence A Judge of the County Court
having convicted a prisoner of larceny
reserved questions as follows, for con
sideration of the Court

1l Whether or not there wa ANy

legal evidence to support the conviction?
b)) Whether he was ju

facts stated

tified in draw
ing from the A presumption

sufliciently strong to justify him in find

ing a judgment of guilty

Held (viewing the facts, Weatherbe,
)., contra), that the first juestion might
be answered in the affirmative ut as

sufliciency, or the deductions to bhe

wn from the evidence, there was no
question properly before the Court, snch
being for the trial Judge taking the place
of a jury, New trial ordered under Code
46

Semble, the Judge having thrown doubt

on the propriety of his deduetions, there
wias a mis-trial

Queen v, McCaflery, 33/232
26. Case reserved -Insufficiently stated.)

( where no facts or evi

se quashed

dence were furnished upon which the
question of law reserved could be based
Queen v, MeKay, 34/540
27. Reserving case—Stipendiary magis-
trate of the city of Halifax has no power
hefore
him except under s, 900 of the Code

33/380

to reserve a case tried summarily

Queen v. Haw

See also 37 post

2% Sentence— Juvenile offender—Can.
Stat. 1890, ¢. 37 “Faith.”] —Reading 810
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with 820, on the conviction of a juvenile
offender for theft, and his commitment
to an institution, it is not necessary that

the convietion should show that he is
under the age of 16 years. The fact that
the magistrate has proceeded under 810

shows that the magistrate was of opinion

that the prisoner was of suitable
and 820 dispenses with the necessity for

his recording his opinion

Aets of Canada 1890, ¢, 37, ». 34 (Code
550), allows such a boy of “Protestant
faith on a4 conviction for an offence
vendering him liable to imprisonment, to

be committed to the Halifax Industrial
School for a period not exceeding five

years Held that the tler of * faith

be inguired of prior to convic
tion, as it only concerns the place of
imprisonment

Queen v. Herbert Brine, 33/43

20. Alternative penalties—Enforcement
of fine —872.] Defendant was found
guilty under Code 501 of wilfully killing

a dog, and sentenced under that section

to pay a fine, or in dbfault thereof, to

imprisonment with hard labor
Held, the convietion was bad, Under
that section of the Code, either fine

imprisonment might be awarded, but not
both, nor might the fine be enforced by
imprisonment, for which purpose the
magistrate should have had recourse to
872 (b), which deals with the enforce
ment of fines, Undertaking not to pro
secute imposed as a condition. No costs.

Queen v. Horton, 31/217

(Note See  Amendment Act of
1900,)

30. Warrant not indorsed for county.)
~In an action for illegal arrest and im
prisonment, alleged to have been made
under a warrant which was bad because
not indorsed for execution in the county
where the arrest was made, it is open to
the defendant to show that he acted
under Code 25, the offence charged having
been one for which no warrant was neces
sary And the trial Judge having ex
cluded evidence to this effect, a new

trial was ordered
Jordan v. MeDonald, 31/120

31. Charge — 1880, ¢ 47.] — Semble
under the Speedy Trials Act a formal
written charge to which the defendant

to an indictment, had best

may plead o

be presented Conle

Queen v. Inglis, 25
32. Separate charges—Verdict must be
rendered at conclusion of each.| A
prisoner was tried under the Speedy
I'rials Act on four distinet, but similar
charges of theft. At the conclusion of

the first, second and third, the Judg

the County Court veserved his
until all should have been tried, pre
ferring to hear all the evidence. He then
found the prisoner guilty of all four. On

a case reserved

Held, that the convietions were bad
The prisoner was entitled to be tried, and
to be tried only, on the evidence given
in relation to a particular charge on
which he is then indicted, to the exclu
sion of all extraneous matter which
might affect the mind of the Judge

Per Henry, J., because such a course
is & departure from immemorial practice
for which no authority can be found

Queen v, MeBerny,

33. Where no commitment—Jurisdic-

tion. | —The prisoner was gned be
fore the County Court o harge of
larceny, and having ele to be tried
under the Speedy 7 Act, was
acquitted.  The pro counsel then
asked leave to | nother charge
under s, 12 of the A and upon the

prisoner consenting to be tried was con
vieted (Code
Held, on a Crown case reserved, that

)
having been acquitted of the charge for
which the commitment read, he was en
titled to his discharge and was no longer
in custody, consequently he could not be
tried on a fresh charge for which there
was no commitment, and that the Judge
80 trying him was without jurisdiction,
as such cannot be conferred in criminal
matters hy consent,

MeDonald, €., dissenting.

Queen v. Lonar, 25/124

Queen v. Smith, 25/138

34. Noticed and approved in,
Seary v. Saxton, 28/289,

0

ba
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Speedy Trials Act

persons “committed

applies only to

\ e A f 1900

I'here is no

Limits of appeal.)

appeal to the Supreme Court from erimi
nal trials before the County Court Judge
but by way of a case reserved, and that
Judge cannot reserve a case or submit
any question depending on the facts or

the weight of evidence, which must be

lecided by him alone taking the place of

A jury
Semble, unless the Attorney-General
shall consent
Queen v, Melntyre, 31/422

See also 27

ante
I8, Waiver as to jurisdiction.] — Per
Henry, J,,

rest of the Court expressing no opinion,

Townshend, J contra, the

an accused who elects to be tried before
the County Court
object to the

loses his

right to
territorial jurisdiction of
the magistrate who committed him for
trial
Queen v. Brown, 31/401

39, Criminal intent—Similar
On trial of a charge of theft a

method of

acts.)

complished

by a peculiar presenting a

bank bill of large denomination in making

LAW "
1. Dying declaration
I
He .
e
en I 1
i L And t a sul '
wior was o ' arily incor .
e idea that all hope wa

"
Queen v. Davidson, 30/349

{1. Qualification of expert witness
On trial of an indictment for murder a
called as an expe
there are indicia

having testified that

in medica ience from which it can

said at listance sma

fired

not personal experience, but fr

t the ly. 1 have studied this

m hooks
stated that the gun in this case had bheen
held at a distance of from twenty inches

On a case reserved as to his capacity

behalf Held, McDonald J

having

in this

dissenting. that prima  facie

establisk his qualification, it was for

the defence to test it by cross-examina
tion or evidence in rebuttal

174, 15 S.0.C. 401

Queen v. Preeper,

Cf. EVIDENCE, 5]

42. Res gestae—Proof of witness con
tradicting former testimony—Secondary
evidence.] —Defendant was arrested, tried

and mvicted of an assault ausing
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bodily harm on S but  execution of
sentence  was  respited,  pending  deter
mination of a question reserved

At the trial the defendant sought to
prove by one who was present at the
preliminary hearving bhefore a magistrate
that one of the principal witnesses for
the prosecution had then given evidence
at variance with his evidence now given
as to conversation between the principals

which lead up to the assault which

m of proof the trial Judge refused to
permit he depositions taken by the
magistrate had been lost

Held, ordering a new trial, per Henry,
J (Graham EJ.,  eoncurring and
Townshend, J., that the evidence should
have been adwitted on proof that the

deposition was lost, not as secondary

sition, but as a sub

evidence of the
stituted mode of proof of what the
witness had said

Per Ritchie, J. (MeDonald, )

cwrring), that the testimony might be

given under Code 700, without reference
to the deposition
Also, that the evidence sought to I
introduced was part of the res gestae
Queen v, Troop, 30/3530

Cf. MaLiciors ProsecuTioN, 2

43. Wife failing to testify—Comment
by prosecuting attormey.| On trial of
an indictment for theft, the prosecuting
counsel. no doubt inadvertently, referred
to the failure of the accused to produce
his wife as a witness

Held, on a case reserved, that this was
an infraction of the Aet (1893, ¢, 31, s
4), which permits a wife to testify, and
there must be a new trial

Queen v, Corby, 30/330,

CROWN,

Prerogative — Non-feasance of public
officer. | In an action by the Crown
agninst the surety of a defaulting Gov
ernment Savings Bank agent, the defen
dant set up that it was the duty of the
Minister of Finance to have cansed in
spections, ete, which he had not done.

On demurrer to this plea as bad in sub

RULES. 192

stanee Held, that both on grounds of
prevogative and of public poliey, the
Crown in asserting its rights is not to
be prejudiced by  the neglect of its
servant

Queen v, Chesley, 23/552

CROWN CASE RESERVED.

See UCRIMINAL Law, 25

CROWN RULES.

I. Rule nisi.| - Proceedings on the
Crown side wmust be rule nisi, not by
notice of motion. The rules of the Judi
cature Aet do not refer to proceedings
on the Crown side (Feby. 1880, but see
rules now in foree,)

Queen v, Nichols, 21/288

2. Costs—Indorsement of affidavits.|

Ihe Conrt refused costs to a defendant
succesding on cortiorari, on the ground
that it was his duty to have seen that

the aMidavits produced on behalfl of the

prosecution were properly indorse

show who was opposing his motion

Queen v. Morse, 22/208

3. Estreating recognizances.| — The
Crown Rules apply to the estreating of

recognizances for appearan to answer

under the eriminal law of Canada, and

must be complied with

See CriMINAL Law, 15

1. Execution.] The Crown Rules 1889,
«. 138, direct that exeeution on the
Crown side shall follow the form in use
on the civil side as nearly as may be
When the rule was adopted imprison
ment for debt had not been abolished,
and the form of execution contained a
elanse directing the defendant’s arrest,
Subsequently this clause was omitted,

On motion to set aside an execution
for costs under the Canada Temperance
Act, on the ground that it contained
the arrest clause, and so did not follow
the ecivil form Held, the form of exe
cution of the Crown side had not

T -
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changed with that of the civil side

Queen v, Robert 277381

. Non-compliance—Rule 20 | — A\ Judge
has no power to dispense with compli
ance with Rule 29 of the Crown Rule
which requires that “ No notice of motion
for a writ of certiorari il be effectual
nor shall any writ be granted therein

unless the re nizance

nd aflidavit of

justification shall have been filed

nor may he grant leave to file additional

aflidavit where those presented or
wion are defective

Melsaace v. MeNeil, 28/424

. Non-compliance—Rule 31.]—Appeal
from an order at Chambers to remove a

mviction Fhe affidavit on which this

vriting or minute of convietion
being the minute or memorandum of the
nviction or judgment made
Held, allowing appeal, that Crown Rule
1 was not complied with, which requires
production and proof of a copy of the

conviction itse in the absence

there was no proof that a conviction had
been made

Queen v, Well IR/ 547

CUSTOM
1. Shipping—Freights.] -Semble, in the

custom of merchants the term “ drawing
freights” means drawing freights already
earned he term drawing against
freights means drawing on consignees

on security of freights not yet earned
Pitcher v. Bin

2. Railway freights—Basis for settle
ment. | —Semble, according to the custom
of merchants where goods are to be
shipped at a certain price to a certain

point p id, and the vendee elects de

livery of the whole or any part at other
points, he

s bound to settle freight
charges on such, at a figure determined
by distance from the first point, as first
agreed on. And the matter is not affected
by falls in rates

Sumner v. Thompson, 31/481

7—N.8.D

j. Custom of mariners—Deviation.|

In the case of a smal asting woner
is there a custom of mariners as to seek
ing shelter, to countervail t lefence

of deviation

{. Rule of the road—Management and

passing of tean Element entering into
negligence

See NEGLIGENCE, 6, of, 6

Selling through agents.] W\
there ) n loeal st ] t
arriages thron nts in country
tricts, so well established that a pur
haser has notice of agency, and must
be on inquiry as to its extent

See PRINCIPAL AND AGENT, 28

See EASEMENT, LEASE, 0

DAMAGES
I. Need not be pleaded in defence.)

Circumstances in mitigation of damages
need not be pleaded (0. 21, R. 4), but if
pleaded, may be struck out under 0, 19,
R. 27 (Cf. O, 21 I'he point noticed,
but not decided

Weatherbe v. Whitney, 30/49

2. Damages less than $8.] - The plain
tifl in an action for slander recovered $1
damages, and thereupon applied to the
trial Jud

ge for an order for costs, which
was refused Held, that under O. 63,
R. 1, qualified by appendix N. (see RS
5th Series, p. 1143), he was not entitled
to costs unless the Judge in his discretion
should see fit to award him the same
(NoTe.—March 20th, 1880, as part of
an order revising costs and fees, the
above “ Appendix N.” was repealed, and
another substituted in which the portion
relating to the award of costs in certain
actions, does not appear. 0. 63, R. 1,

now stands alone, and the result is that
the practice is reversed. See appendix to
statutes of 1893.)

Adams v. McKenzie, 22/50
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3. Conversion—Damages for withhold-
ing. |—In trover, to recover possession of

property, damages for loss of use he

canse of the withholding, may be re
covered without a special plea

Garden v, Neily, 31/80

i. Lord Campbell's Act—Particulars of
claim,| RS 6th NSeries, . 116, 5 4
ulars of the nature of

requires full pa

the claim in respect of which damages

are asked, to be served with the writ of

summons The Judge on trial allowed
an amendment, not materially varying
the partienlars furnished. On objection
to this course:—Held, that the rndant

had had ample notice of the nature of
the matter introduced, by the first par
ticulars, and that if they had heen in
suflicient, objection should have heen
raised by the pleadings

Melbeod v, Windsor &
23/60

Annapelis Ry,

5. Lord Campbell’'s Act—Distribution
of damages.]  The jury having
for the Killing of M, at the
snit of his administratrix, did not dis

awarded

dama

tribute them among the several bene
ficiaries under RS, 5th Series, ¢. 116
s 2:Held, that this was no reason for
setting aside the verdiet, as the Court
could, if necessary, make the distribu
tion

Graham, E.J., dissenting

MebLeod v. Windsor and Annapolis Ry.,
23/68

6. Nuisance.] - Semble, where a nui
Sance is a continuing one, no l‘l}ll!li?llll
tion in damages to an injured party can
be considered adequate,
tion ought to issue, though otherwise the
operations of a chartered business com
pany ought not to be interfered with,

Francklyn v. People’s Heat and Light
Co., 32/44.

and an injune-

7. Towns Incorporation Act, 1805]—
The limitation of section 205 does not
apply to an action respecting a continu-
ing nuisance, except as to recovering
damages for more than a year before ac-
tion brought.

See NUISANCE, 3

8. Police officer—Illegal arvest | —FEx
emplary damages should not be allowed
against an officer who makes or causes

1 arvest, wnless he acts in bad

an illeg
faith, or is guilty of some oppression or
misconduct

Jordan v, McDonald, 317126

o Assault and false imprisonment—
Solicitor.)

guilty of misconduct before the

Ihe plaintifl, a solicitor, hay
ing been
Stipendiary Magistrate's Court, was by

being removed

his order punished by

from the room, In about five minutes

he rveturned and without further order
from the My

and for a time locked in a cell. In an

gistrate was forcibly ejected

action against the policemen concerned

for aunlt and false imprisonment, the
jury under the direction of the trial
Tud
w
£700 damages

. Held, per McDonald, C.J
gment of the Court

found the second expulsion un

and illegal, and awarded

antab

considering the cireum

stances of the sndants, are perhaps

la
cient, but the indignity to the plaintiff

ger than 1 would have considered sufh
was such that 1 do not consider myself
at liberty to interfere with the finding
of the jury.”

Bulmer v. O'Sullivan, 28/400

10. Trespass—Death of plaintiffi—Con
tinuing cause. | If action i« continued by
damages may be

an executor, assessed

down to date of assessment. O. 34, R
46
See TRESPASS, 1,

11. Reduced on appeal—No special
damage.]—In an action of replevin to re
cover possession of 108 bushels of gravel
worth $25, the County Court Judge found
for plaintiff and awarded damages Hn
appeal the damages were reduced to &
on the ground that there was no ev nlvw o
of special damage.

O'Regan v. Williams, 24/165

12. Premature entry of judgment—
Levy—No special damage.]— Defendant
entered default
plaintiff, levied, but did not remove the
Thereupon an  arrangement

judgment by against

property.

e



DAM

Misdirection au

mirary to the

ible
loctor probably

wrge amount of expenses ir
superintendence, for which

wild have been liable

was mis

ther

ndant we
lire

Held, that there

| DR

1 employ

tion

ence—Excessive damages
Negligence causing death
1
for i ent mainte
e of lant \
| th wter and tracted
e wl wsioned her death, the
) Canada held the dam
arded by the £1,600, to |
Y anada  Atlant S8
247486, 22 S.O.C. 167

17. Negligence—Permanent bodily in

negligence in

jury.]—The lefendant
maintaining an open excavation. havir
A pe anent bodily injury to plain
tiff, the jury's award of $2,500 damages
was not considered excessive

ial Bank of Windsor

Davis v. Commer

32/366
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15, Slander imputing unchastity.]—
In an action for slander in imputing un
chastity to a female plaintiff, the jury
awarded 500 damages. On appeal, the
Court considered the sum excessive and
ordered a new trial unless the plaintiff
should consent to a reduction

Creelman v. Tupper, 25/334

19. Action for work done—Counter-
claim for unskilfulness—Measure of dam
ages—Cost.] —Plaintifl brought action on
a note given for work done in connection
with the reconstruction and refitting of
a sawmill Defendant
damages for plaintifl’s lack of skill, and
work,

counterclaimed
negligence in  performing the
whereby he had lost the use of the mill,
I to have

sawing of

ete. Each being entitled to succeed as

done elsewhere, at greater expe

to his claim

Held, that the proper measure of de
fendant's damages was either such loss
natural and
growth of plaintif’s breach of contract,

as was the obvious out
or such as could be said to have been
within the contemplation of the parties
in making the contract. Generally speak
ing, the rental value of the mill for the
time it was idle and the value of worth
less parts installed, might be awarded,
but not compensation for loss oceasioned
by defendant’s having had sawing done
by other persons, as in this way he would
profit by having had his mill idle
Defendant  having
main, to have costs of his appeal

suceeeded in  the

Dam

ages to be adjusted as above and set off

against plaintiff®s judgment in the ac

If a balance remain due plaintiff,

he to have the general costs of action,
Bruohm v Ford, 33/323.

tion.

20. Dog killing sheep—Owner liable for
damage done.]— Evidence to fix measure.

See Dog, 2,

21. Negligence of solicitor—Measure.]

A solicitor failed either to collect or
to return to his client a promissory note
placed in his hands for collection:—Held,
that he was liable to him in damages,
the measure of which was prima facie
the face of the note and interest, the bur-

den of establishing a different measure
on the facts to be on the defendant

He is also liable to his client for loss
occasioned by his returning another note
without mentioning that he had collected
the same, whereby the client incurred
costs in an unsuccessful action to eol
lect from the maker, the measure of dam
ages being the amount of the costs

thrown away. (Henry, J., dissenting, as
to the construction of facts.)

Blanchard, 29/361

Gould v

22 Overflow
of damages. |
to land caused by the over

Injury to land—Measure

In an action for damage

for injury
flow of water through the negligence of
defendant : —Held, that the proper mea
sure of damages is the reduction in sell
ing value caused by the injury, without
considering loss of profits, or the amount
it would take to restore the land to its
former condition, or damage to growing
crops, based on the assumption that they
would have matured
Lloy v. Town of Dartmouth, 30/208

DEATH.

Proof of death.)
son is sufliciently

The death of a per
proved by the ineci
dental reception of his will in evidence,
without objection

Doull v. Keefe, 34/15

Effect on motion

Death of Judge.)
pending

See PRACTICE, 20

DEBTOR.

See INDIGENT DEBTOR,

DECISION.

See also JUDGMENT, RES ADJUDICATA.

1. Equal division of Court—Whether
there is a decision.]—The issues in this
action and another being the same, it
was agreed in writing by solicitors, that
the decision in the other on trial and on
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County Court ¢

But an order made inadvertently

Doubtful decision Payment., Re

DEED -

1. Covenant of warranty A ve
nant of warranty is simply a venant
juiet enjoymen and a covenant f Rectific
er ent is, as the very words in sentation o
e an - assurance against disturb take Pla
ance consequent upon a de tive title farm fro
\ there is no pretence of an ey to rur
n action exists against a persor ther the
ho has made such a covenant itor, whe
Redden Tanner, 20/40 lefendant
¥ v de
2. Warranty of quiet possession—Con boundary
struction—Rectification. ] Defendant by sion and

eed containing a general covenant of | seribed for

arranty, had conveyed to plaintiff “all ejected fro

the estate, right, title, inter

t and claim | of the land

ation

intiff i

lefendar

prepare

ed sho

of deed Misrepre

boundaries—Solicitor's mis

1 a plan (and after

Plaintiff entered int

whicl
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defendant’s father, and which lay along
the whole river front of the property
In an action for rectification of the de
if defendant not
owner of the portion in question, then

scription, or was the
for damages on the covenant of the deed
for title, the trial Judge found that de
had ted the land

bounded by the river, and awarded dam

fendant

repre as

ages for deceit at common law, based, not
of the
but on its value in relation to the

on the vala rtage as farming

land
rest of the property, the river and the
road

Weatherbe, J,,
concurring, there appear

Held, on appeal, per
MeDonald, €.,
ing to be some doubt as to the nature of

defendant’s representation, the fault was
pd
plantiff to investigate the transaction at

in the solicitor who was emplo by

the time, and recourse, if any, against
him

Per Graham, E.J., Ritchie, J,,
ing, dismissing appeal, that the defend
the
tor's error, was the proximate cause of
the damage

Ramey v

concurr

ant's misrepresentation, not soliei

Meisner, 33/339
4. Description—Term “in front of.”]

A deed granted, by metes and bounds, a
triangular lot, one side of which was a
road which ran near, and generally paral
It
further granted, “the land in front of
said land to high water mark."

Held, the side lot
mg the road is the “front” of the lot,
the of " to be
understood as referving to a rectangular

lel to, the shore line of Gabarus Bay

of the which lies

al
and

term “in front is
lot of even width, not to what might be
included by producing the side lines of
the triangle to high water mark

Melntyre v. MeKinnon, 31/54

5. Rectification—Strip omitted in de-
scription—Vendor estopped—Amendment
by court.]—Plaintiff brought trespass to
land. Defendant counterclaimed that the
locus was intended to have been included
in a contract of sale completed between
him and plaintiff, and to have the
deseription of the deed rectified. The
Supreme Court of Nova Scotia, Henry
J., dissenting, was of opinion that plain-

\

DEED.

204
tiff had represented the locus as part
of the lands sold, but had not intended

for which rea

to include it in the ed
son the deseription could not be rectified
for
though in a different form of action, de

as counterclaimed, mutual mistake,

fendant nst
plainiiff for fraud

In the Supreme Court of Canada, how

might recourse  ag

ever:—He under the Nova Seotia Ju
dicature it was the duty of the
Court to have made any amendment

necessary for determining the real gues
tion at issue, and that a vendor of land
who wilfully misstates the position of a
boundary and thereby leads a purchaser
to believe that he is ac
the

niring a strip not

included in deed, is estopped from
afterwards making claim to that strip.
The Supreme Court of Canada enjoy

ing like powers of amendment (RS.C. ¢

135, ss. 63-65), the decision below was
reversed
20 SCC

Feindel v, Zwicker, 31/23

6. Description—Construction—Terminal
point.] A specific lot of land was con
veyed by deed, and also: “A strip of land
25 links wide, rumming from the eastern
side of the aforesaid lot along the north
ern side of the railway station about 12
rods unto the western end of the railway
station ground, the said lot and strip to
gether containing one acre, more or
less.”

Held, reversing the decision of the Su
preme Court of Nova Scotia, Tascherean,
J., dissenting, that the strip conveyed
was not limited to twelve rods in length,
but extending to the western end of the
station ground, which was more than 12
rods from the starting point.

Doyle v. MePhee, 24 8.C.C. 65

7. Deficiency in acreage]-To an ac
tion for the price of land sold the de
fendant set up that the land was less
fhan represented by plain
in the absence of fraud, the
in the deed given precluded
him from succeeding.

Brown v, Banks, 21/388

in acreage
tiff .1
descript

8. Rectification—Proof of fraud.]—In
an action of trespass to lands, the de-




v DEED M
| the |
f 1)
|
Description—Plan of lots filed—Dis
pute as to boundary—Rectification—Pa
t \
t Sale y admi epre
sentati D
) 0 \ f , " ¢ ¢ .
" 8 In this w the . ad
rehip of a ip of 10 feet e anot
int nd intiff b " i T h ha
. fe t. w had t nda n
me into possessi f the latter . . in oor
' itance from ( Defendant and " 2 de
rether had, with the knowled of f ereir nvey
intiff, kept the rip enclosed for 18 ance had not been record
ears, taking plaintif®s lots to be of a At the sale of t} der tha 1
Ith of 40 feet each ense the defe | 1% an
Held, that what was meant tionee 1 represente at a terests
veved to plaintiff was ) 23 but the d f 1 vere being
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offered.  Plaintiff became purchaser and
received a deed from the defendant, K.,
as administrator, but hefore he could re
cord his deed, the defendant J.H. re
corded the above -mentioned deed from
H., and thus secured priority as to an
undivided half interest. Plaintiff there
upon returned K.'s deed and asked to be
relieved of the sale

Held, under the circumstances the sale
should be rescinded, and that the defend
ant JH., being an heir, was properly
made a party

Hirtle v. Kaulbach, 22

338

11. Setting aside—Fraud—Undue in-
fluence — Return of consideration.)
Plaintiff brought action to set aside a
deed of land made by her to defendant on
the groumd of frand, misrepresentation
and undue influence. The consideration
paid was shown to be grossly inadequate
Defendant associated himself with plain
tifl, who was the widow of his brother,
in the administration of her husband's
estate, representing himself as specially
qualified in such matters from having
once been a Registrar of Probate. He

made false representations as to the val
idity of deceased’s title to land in ques
tion, also to his liabilities which he un
He further advised
her not to seek legal advise: —Held, the
deed must be set aside. Also, that the
objection that a tender of a return of
the consideration had not been made be
fore action, was sufliciently met by the
fact that the note therefor being in
plaintifi’s hands, and in Court, the par
ties could be restored to their original
positions,

Lockhart v. Lockhart, 22

dertook to assume

3.

12. Certified copy—Proof as evidence.]
General objection was taken that a deed
was placed in evidence by certified copy,
without the affidavit required by R.S.
bth Series, ¢. 107, 5. 8. The Court on
argument considered there would be no
injustice in allowing additional time for
filing the afMdavit, as this would prob-
ably have been the course of the trial
Judge, had special objection been taken
before him

Doull v. Keefe,

/15,

13. Consideration. |
presses the consideration as having been
paid, the burden of proof of any further
ition or agreement in relation thereto
is on the person attacking the deed

Harvey v. Harvey, 24/402

Where a deed ex-

14. Conveyance under duress — De-
stroyed by maker.| —The owner of land
having died intestate, leaving several
childven. one of them, WR
from the others a deed conveying to him

received

the entire title to the land, in considera

tion of paying all debts against the in

testate estate and those of a deceased
brother. Subsequently W.R

money from a sister, and gave her a deed

horrowed

to the land, on learning which, B, a
ereditor of W.R
frand and threatened him with eriminal
prosecution, whereupon he induced his

accused the latter of

sister to execute a reconveyance of the
land to him, and then gave a mortgage to
B. The reconveyance not having been
properly acknowledged for registry pur
poses, was returned to the sister to have
the defect remedied, but she, having
taken legal advice in the meantime, de-
stroyed the deed. B. then brought an
action against W.R
have the deed to the latter set aside, and
his mortgage declared to be a lien on the
land. In the Supreme Court of Can-
ada:

Held, afirming the decision of the Su.
preme Court of Nova Scotia, that the sis-
ter was entitled to a first lien on the land
for the money lent to her brother; that
the deed of reconveyance to W.R., had
been obtained by undue influence (W.R,
being an inexperienced country-bred lad,
and B. a man with considerable ac-
quaintance with business), and should be
set aside, and B. should not be allowed
to set it up.

B., claiming to be a ereditor of the
father and deceased brother of the de-
fendants, wished to enforce the provision
in the deed to W.R., by his brothers and
sister, for payment of the debts of the
father and brother:—

Held, that this relief was not asked
for in the action, and if it had been, the
said provision was a mere contract be-
tween the parties to the deed, of which

and his sister to

PN

o A
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! Unrecorded deed —Efie of cance
1 " t f lation by grantee
f |
1 )/ 40 »
Delivery—Retention by grantor
A ator
w joinir jeed |
\ 100
ivere to take of
1 (
DE FACTO OFFICER
ntor I Presiding officer Irregularly ap
professed to di i : pointed I
retur | ed
Deed of trust—Signed but not de Ie . : "
livered Inefle ve to | I t 1
n of grantor, Wife enara ' | not ¢
' Re { ¢ | in con
See Hus D WIFE, ‘ the de
Lease not delivered—Indorsement . ¢
thereon—Effect a« ar m na
e | -
. ». Constable de facto \ netable
Ree LEASS
e actin in d of
I8. Deed given as security \pree ’ . ' =
t nea ion
ment to repayme nd r pt
1 held to } S e L { indis
' { words “within a year,” In. | P
Ssbaak Que v. Jame b 20/4
See MORTGAGE, |
Office filled de facto Mandaw to
19. Deed given as security.]—Con induct rival claimant theref annot be
strued as a mortgage rranted
See MorTGAGE, 18 See MANDAMUS, |
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DEFAMATION

See SLANDER AND

Lankr

DEFENCE

See PLEADING, 28

DEFINITIONS.

See WoRDS

DEMURRER, PROCEEDINGS IN
LIEV

See PrEADING, 43

DEVASTAVIT

Failing to plead—Es
substituted
R. 4

for his intestate, who fails to appear and

Administrator
toppel.| — An
as a party defendant, under 0. 17

Administrator

allows judgment to pa thereby admits

assets in the estate And if action on

the wWlgment so recovered is brought

against him personally, alleging devas

tavit, semble, he is estopped

EXECUTORS AND  ADMINISTRA

ToRs, 10

DEVIATION

See INSURANCE, 17

DEVISE.

See WiLL,

DEVOLUTION OF ESTATE.

See Wini, 12

DIOCESAN FUNDS.

See Trust,, 12

DOG

212

DIRECTOR

See COMPANY

DISCONTINUANCE

See PRACTICE, 8

DISCOVERY.

See EXAMINATION

DISMISSAL

See WRONGFUL DISMISSAL

DISTRESS

See LANDLORD AND TENANTY

DOCKET

See PRACTICE, 19

DOG

1. Killing dog frightening horse, to
avert an accident. ] The

of a nervous

lefendant was
driving a horse fiery dispo
sition along
B. They
cline in the road
dark Plaintifl’s
and jumped at defendant’s horse, fright
then fell back barking

a highway, accompanied by

were approaching a steep de

and it was partia

dog flew out, bar)

ening him and

snarling at defendant which was

in the carringe, and in endeavoring to get

at him actually jumped into the ear

riage and out again. This state of things

and the horse growing more

continuing y
and more unmanageable, the defendant,
to avert the likelihood

shot the dog

of an accident
B.s attention was entirely
taken up with controlling their own dog
The

without malice

defendant’s action was found to be

In an action for the value of the dog
Held, MeDonald, C.J., dissenting, that

the defendant's act was justifiable
Quigley v. Pudsey, 26/240.




DOWER 14

Sheep killing - Measure of damages
Evidence

gift i the
! . Delivery to third person—Question
»f agency
{
DOMESTIC RELATIONS
L}
PROPES J
' D
DOMINION OFFICIAL i gatind
Government railway employee Must I 1 Wea
i I
D ) |
DONATIO MORTIS CAUSA out
Words of gift—Possession by donee = . 1 . % B
Delivery wanting 1 an A n ir the — ‘, ha & >4
re | ' ria . - ' ‘
{ itself
¢ ¢ by the P W ( ) (
administrat eceased  persor 2
nat mort wusa of the propert
Shortly before his death the deceased DOWER
had gone to live with the defendant, and
in this way the property was in his pos 1. In equity of redemption The wife
Y wds of intention to be of the owner of the equit f redemption
stow on the defendant, after is not a proper party defer t in fore
death, made use of by the deceased, were | closure. Neither before nor since the
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“Married Woman's Property Aect, 18847
was there dower in that equitable estate
Parker v. Willet 83

2. Wife joining in deed.] The effect
of a wife's uniting in a conveyance with

her husband

is not to vest any estate in
the grantee, but rather to relinquish an

inchoate right in the nature of an incum
brance. (Schouler, 451, Washburn, Vol
1, 400,)

Redden v. Tanner, 29/40,

3. Not defeated by executory devise
over. |
dower out of an estate

A married woman is entitled to

of her hushand in
fee simple, notwithstanding the defeat of
such estate by an executory devise over
to another, in case of his death without
Issue

But such right of dower not having
L
grantee of the hushand as a defence to

r assigned to him, will not avail the

an action of ejectment brought against
him by the remainderman

Zwicker v

4. Dower lands — Estover—Firewood
and fencing. ] The widow’s rights under
the Act extend to her tenmant

See MARRIED WOMAN'S  PROPERTY
Acr, 12,

DRUNKENNESS.

Master and servant.] —Drunkenness is
a sufficient cause for dismissing an em
ployee engaged under a written contract
of hiring.

See WRONGFUL DISMISSAL, 3,

See CoNTRACT, 7.

Payment  under

PAYMENT, 0,

compulsion.] —See

DYING DECLARATION,

See CRIMINAL Law, 40,

|

DYKELANDS.

1. Dyke rates—Rights of owners.| A
motion was made to quash and set aside

a rate imposed by Commissioners of a
dyke acting under Cap, 42, RS, 6th
Series, (1) On the ground that their
office in imposing the rate being a judi
cial one, they were disqualiied by in
terest as part owners:—Held, that if
their office was judicial they might claim
authority under Cap. 109, if not judicial,

then under the Act above rveferved to

(2) On the ground that expenses for
travel were included in the amount as
The

connection with obtaining a subsidy for

expenses were incarred in

the work, from the Provincial Govern

ment, and were deducted from the sub

sidy so obtained :— Held, the outlay was
reasonable and in the interests of the
work (Re Bishop's Dyke, 20/263, dis
tinguished.)

One owner complaining that he was as

sessed for too large an acreage Held,

he having refused, when called on by a
surveyor to point out his boundaries, was
6 of the Act from

estopped by section
complaining

In re Wallace Bay Aboiteau, 22/269.

2. Liability to contribute—Apart from
the Act—Covenant running with the
land.]—In 1847, T, purchased from R. a
portion of a large tract of dykeland, re
tained by a dyke constructed by R. From
the time of the purchase to his death in
1886, T. contributed, either in money or
work, to the maintenance of this dyke

In an action by plaintiffs, claiming as
to other portions, under R., against de-
fendant claiming under T., to recover a
proportion of the cost of rebuilding the
aboitean connected with the dyke, it ap-
peared thi . the locus had never been
brought under the operation of the Act
(RS, 5th Series, ¢. 42), but ‘that the pro-
visions of the Act had been followed in
relation to the calling of meetings of the
proprietors, the apportionment of cost
of maintenance, ete. There was also evi-
dence of an agreement consenting to lia-
bility to contribute, signed by R., which
was lost, but the exact contents was not
known.

L L
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Held

view of the position of the partie

that after the lapse of time, in

and
the necessity of the work for their pro
tection, the requirements of the Act and
the facts shown in relation to payments
made and work done, there was evidence
from which to infer the existence of an

agreement for maintenace

stituting

& covenant running with the land, by
which defendant was bound

Roach v, Ripley, 34/352

EASEMENT.

See also Riaur or Way

1. Right to maintain dam-—User not
continuous.| L. erected a dam for the
purpose of improving and flooding
meadow above, and also as a reservoir in
connection with another dam further
down stream. It having been found that
the meadow used by L. was included in
land owned by plaintiff, an agreement
was made between plaintiff and L., that
L. should rebuild and keep up the dam
and receive hay from the meadow in con-
sideration thereof. Under this arrange
ment L. maintained the dam until 1869
a period of 10 or 11 years. In that year
the land occupied by 1. was conveyed to
M. and 8., who, by a similar agreement
with plaintiff, built a new dam on or
near the site of the old one. In 1870 M
and 8. sold to D, and in 1874, with the
assent of the owners C. and M., for their
own purposes and independently of plain
tiff, built another dam a short distance
down stream. Plaintiff made use of this
dam for 10 or 11 years, then rebuilt on
the old site. This dam the defendant D,
as owner of the land removed, and plain-
tiff sought damages

Held, that the removal was justifiable
To establish his easement the plaintiff
must show a user implying a grant,
which user must be continuous for 20
years, and which had been broken when
plaintiff abandoned the site in question,
and made use of the C. and M. dam.

Mason v. Davison, 27/84.

2. Mill dam—Backing up of water—
Derivation of title — User.]—Plaintiff

EJECTMENT
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claimed damages for the carrying away

of his mill dam by a press of lumber

coming down, the result of defendant's
dam, higher up stream, having been car
ried

away Defendant  counterclaimed

s for the backing up of water on
his land, from plaintifl’s dam
Lifl met by ple

I'his plain
ling an easement derived

from his predecessor in title. The deriv

ation of both titles was precisely the
same
Held (in the Supreme Court of Canada

the
that where

dismissing  appeal from

Nova Seotia)

Supreme
Court of two
properties belonging to the same owner
are sold at the same time, and each pur

chaser has notice of the sale to the other,

the right to any continuous easement
passes with the sale as an absolute |
right., But the easement must have |

enjoyed by the former owner at the time
of the purchaser
cannot claim to use a dam on his land

sale herefore one
in such a way as to cause backing up of
water and injury to the land of the other,
where such a right, or quasi-easement, if
ever enjoyed by the former owner, had
been abandoned for years

McMullen, 32/340,

Hart v s.CC

245

30

3. Pleading — Obstructing right of
way.]—What the statement of claim
should allege. Before and since the Ju-
dicature Act. Statute of Limitations

See PLEADING, 58

EJECTMENT.

1. Executors plaintifi—Proof of status
~Plea of possession.|—In an action to
recover land, defendant objected to plain-
tiffs’ right to recover as executors of D.,
on the ground that they had not proved
his death:—Held, that the objection
could not be raised without a special plea
under O. 21, R. 5, a general plea of pos-
session under O. 21, R. 20, not being suffi-
cient. Also, the death of D. was suffi-
ciently proved by the reception of his
will in evidence, without objection.

Doull v. Keefe, 34/15.
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try the e is a member, or at which

y Judge is by law bound to sit. On
the 16th of November notice was given

of application to fix the time and place

of trial, or in the alternative urther
extend the time I'he motion was heard
n the 19t) an ovder was made
fixit N i December as the day
of tria I enlargh the time until
then. That day was the day fixed by
statute for the opening of the appeal
term of the Supreme Court, hearing
motions for new trials, et

Held, per Meagher, J. (McDonald, C.J

coneurrin the wor f the Aet were
prohibit and  applied to the whole
period preseribed for the annual session
or tern { the Court, and were not
confined merely to the period during
which busine might require the Court
to sit

Per McDonald, ( Fownshend and
Meagher, JJ., that no order could be made
fixing the date of trial at a time when
no trial could legal be had Also, that
the exercise of the power to enlarge the
time of trial, was conditional npon the

production of suflicient proof by aflidavit
to satisfy the Judge that an enlargement
was necessary in the interests ol justice
the condition as to notice not being im
posed for the benefit of the respondent
tlone, but also for the benefit of the pub
li Also, that a question of jurisdietion
being involved, the taking of the order
by the respondent was not a waiver of
the want of evidence required by the
statute Per Ritchie, J., that as the
statute did not prohibit the setting of
the eause down for trial for a day in
term, but only provided that the trial
should not be then commenced or pro
ceeded with, the motion to rescind the
order, made December 8, was premature

Al
having delegated the power of fixing the

Rule 25 of the Election Rules

day to the trial Judge, quaere, the Court
could interfere to alter the day

(Before MeDonald, €., Ritebie, Towns
hend and Meagher, J1.)

Paint v. Gillies, 26,

{. Extension of time for trial—Affi-
davit necessary—Waiver not permitted
when public interests are involved—Pro-

ELECTION

24

cedure— Judicature—Rules apply when no
other procedure is provided. | - Respondent
obtained an order staying proceedings
pending an appeal to the Supreme Court
of Canada from an order dismissing pre
liminary objections. By one of the para
graphs of the order the time for the con
nencement of the trial was extended by

e length of the period during which
the stay of the proceedings should
operate.  No affidavit was read in sup

wit of the application for the extension

the time
Held, that under the Controverted
Elections Act 13, an afidavit is im
peratively necessary, and that when the
lic interests are involved there could
waiver of any requirements of the

Also, that following Paint v. Gillies
¢ time for trial of the

arties could not be set for a day within

e term of the Supreme Court
Per McDonald, J., that under the Judi
iture  rale which govern where no

other procedure is provided, a motion to

enlarge the time for trial cannot be made
ex parte

Per Ritehie, J., dissenting, that where
the Jud

original orders made ir

is satisfied from reading the

the cause that

the requirements of justice render the
extension necessary, he may make the
order without requiring the aflidavit
Also, that the respondent could not be
lowed to set aside his own order after
it had been served and acted upon, be
canse not founded on sufficient material
Also, that the public interests would be
better served by sending the petition to
trial than by dismissing it on a technical
ground, and that the absence of an affi
davit was a technical ground within s. 49
of the Act, which provides that no pro
ceeding shall be thus defeated

Inverness, McDonald v. Cameron, 27/1

Annapolis, Ray v. Mills, 27/1

5. Extending time for trial—Effect of
order.]—An order extending the time for
trial of an election petition to a time
beyond the period of six months fixed by
the statute, can only be obtained on affi
davit showing that the interests of jus

tice require such extension
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Burpex oF PRooF

Plaintiff,

wrongful dismissal, proved a

5. Burden of proof shifting.]
suing for
yearly hiring by production of a written
and that he was dis

agreement WO

missed by defendant I'he only defence
was that plaintiff had left the employ
voluntarily The parties being in
the of evi

any, in

ment
direet conflict, and weight
dence appearing to be little, if
favor of defendant

Held, plaintiff the
burden of establishing his defence resting
Meagher, J

Ferguson, 32/516

should recover,

on defendant dissenting

Melunes v
. Abatement of legacies.] The burden
of proof is on the party seeking priority,

to show conclusively from the will an
intention by the testator that, in case
of abatement, there should be a distin
tion in favor of those claiming exemp
tions

te Estate Waddell, 20/19

7. Assignments Act—Bill of sale.]
Where a

the

sale is attacked under
\el as
the

established
the

the

bill of
constituting a
the

the presumption

Assignments

preference, and insolvency of

grantor is

is agninst hona fides of the transac
f rebuttal

burden rests

tion, and
on the person claiming under the bill of
sale

MeCurdy v. Grant, 32/520

I'he burden of
the

were made be

8. Alteration in will.]

proof that alterations in a will in

handwriting of testatrix

fore execution, where they are not

attested as required by statute, is on the

party who seeks to inc orate them

Re Caroline Lawson, 25/454

9. Property of married woman.|
Where goods found in possession of the

husband or in the joint possession of
hushand and wife arve levied under exe
cution against the lusband, the wife
claiming, must prove property

Adams v, Crowe, 21 S.C.C. 342

Cormier v, Mattinson, 27/354

10. Preponderance of testimony.]--In

an action claiming damages for certain

slanderons words alleged to have been

EVIDENCE
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| spoken by the deienlort, during the pro

gress of a trial belore a magistrate, six
intifl testified to
while four called

by the defence, including the magistrate,

witnesses called by |

the use of the words

had not heard the words

that

said that they
Held,
Judge erved in finding a preponderance in

used the County Court

favor of defendant, and there must be a
new trial
Zwicker v, Zwicker, 33/284

CUsTOM,

11. Custom of merchants—Meaning of
terms. |
locally

Evidence admitted to show that

in Nova Scotia, at all events, the

expression drawing freights means

drawing freights earned, while * drawing

against freights ™ means drawing on con

signees agninst not yet earned

freights

her v. Bingay, 21/31

12. Railway freights—Semble, accord

the custom of merchants, where

are to be certain

shipped at a

price

to a certain point, prepaid, and the

vendee elects delivery of the whaole or

any part at other points, he is bound to

settle freight charges on a basis deter

| mined by the distance, greater or less
from the first point And the contract
is not affected by falls in rates of
freight

Summner v. Thompson, 31/481

13. Custom of mariners—Deviation.]

Quaere, in the case of small coasting

| schooners, is there a custom of mariners
to

bad weather

| as seeking shelter from anticipated

to countervail a defence of

deviation

See INSURANCE, 18

JUDICIAL NOTICE

14. Judicial notice—Prohibited waters.|

In an action on a policy of marine
insurance, the Court referring to a chart
will take judicial notice that a place laid
down thereon, is within waters prohibited
by the terms of the policy

Hart v. Boston Marine Ins

127
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25. Libel — No names mentioned. |
Evidence as to persons referred to

See SLANDER AND Lisel, 15

i. Libel —Inexactness
affect the
See SLANDER AN Lasen, 12

of description

does not matter

27, Slander—Meaning of
actions for slander

words.] In
the meaning of words
complained of is a matter of fact for the

Jury
Archibald v. Cummings, § 55
Shea v, O'Connor, 26/205.
Gates v. Lohnes, 31 1

28. So also, is the motive of the defen
libellous letter

32/120

dant in writing a

Miller v. Green

20, Testamentary intentions.] - After
a person resisting the admission of a will
closed his case and
had

as to declarations of

to probate had
buttal
tendered

re

evidence been given, he
evidence
testamentary intentions at variance with
the will, made by the testator about one
I'his

rejected by the Judge of probate

to his death was

Held,
that the matter was one clearly within

year previous

the discretion of the Judge
te Estate John A, P

226

MeLellan, 28

30. Conversation of deceased persons.)
On an issue as to whether (
his will
tenancy in

. meant by
to create a joint tenancy or a
common, evidence of a con
versation between the tenants (since de-
ceased ), forty-one years previously, was
rightly rejected

Clark v. C

31. Hearsay—New trial |
new trial will not

Semble, a
be ordered because of
the admission of hearsay, not objected
to on trial

Creelman v, Tupper, 25/334

32. Deposition before magistrate.] —As
to whether a deposition taken down in
writing on a hearing before a magistrate
is the best evidence of what the witness
said, or whether proof by other means
is entitled to the same rank and credit?
(Cf. pro and contra.)

Milner v. Sanford, 25/227

Queen v. Troop, 30/330.

EVIDENCE
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33. Judge's notes taken for his own
convenience, semble are not to be so

considered

Miluer v. Sanford, supra
VARYING WRITTEN DoCUMENTS,

34. Varying written contract—Fraud
alleged.] - In an action on a written con
tract the defendant sought to introduce
evidence to the effect that he was in
duced to sign the same by fraund, et
T'he trial Judge refused to receive the
evidence Held, there must be a new
trial.

Belden v. Chapman, 21/100

35, Varying deed—Plan referred to.)
A plan of lots referred to in the deserip
tion of a deed is properly received in
evidence as showing the property meant
And

was intended to convey

to be conveyed

that it

where it appears
certain
lots as numbered on that plan, measure
ments shown there outweigh measure
ments mentioned in the description
Semble, the other party loses his right
to object to the reception of the plan, if
he himself must rely on it in support of

one of his contentions

McFatridge v. Griffin, 27/421

36. Description in mortgage — Parol
evidence admitted to show that pro
perty after acquired by the mortgagor
was meant to be included by certain
words—And to identify property

See MORTGAGE, 15

87. Receipt at variance with deed.)
Plaintiff songht an accounting in respect

to a mining property Defendant con
tended that plaintiff had parted with
his entire interest (one guarter) to F,,
and produced his receipt to to that
effect. The deed or transfer to F, trans
ferred only a quarter interest:—Held,
that the deed was the best evidence, and

should govern

Sim v, Bim, 22/185.

38, Varying writing — Supplementing
draft agreement.] — To for
salary as manager of a mine, the defence
was that plaintift’s rights were set forth
in a written agreement

an  action

(produced, but
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247 EXECUTION. 248

following the docket, it gppeared that
the names of both plaintiffs appeared
throughout, and in the judgment roll,
and in the execution:—Held, that the
execution was correct in following the
judgment roll, which was the proper evi
dence of the judgment, and in not repeat
ing the mistake of the clerk in entering
up the docket

Per Graham, E.J “There might be
some ground for setting aside or amend
ing the docket, but then the party
applying would have to account for his
long delay (13 years) in moving."

Armstrong v. Dunlap, 24/334.

5. Interest collectible.| — Six  years
interest may be levied on an execution
against real estate. Twenly years on
an execution against personalty

Anderson v, Cunningham, 21/344

6. Limitation as to execution—Where
leave is necessary.| A defendant sought
to set aside an execution on the ground
that it had been issued more than six
years after the date of the recovery of the
judgment, and without leave obtained:
Held, that a former execution having
been issued within six years, it is not
necessary to obtain leave to issue a

second, during the lives of the parties, or

those of them during whose lives ex
ecution might formerly have issued (be
fore the Practice Act, RS, 4th Series, c.
94), wit
a sciere facias

The only difference made by the Ju
dicature Act in cases where it is neces
sary to obtain leave, is that the order
of the Court or a Judge takes the place
of proceedings by writ of revivor, or of
entering a suggestion by leave,

Anderson v. Cunningham, 21/344.

n a year and a day, without

7. Proving judgment.] - Action against
a Sheriff for wrongful levy of the goods
of a married woman under an execution
against her husband:—Held, in the Su-
preme Court of Canada, reversing the
decision of the Supreme Court of Nova
Scotia, that a Sheriff sued in trespass
or trover for taking goods seized under
an execution, can justify under the ex-
ecution without showing the judgment.

Melean v. Hannon (3 S.C.C, 706), fol
lowed

Adams v, Crowe, 26/510, 21 S.C.C. 342,

5. Abandonment of levy — Breaking
in.] - The defendant Sheriff levied goods
under execution and advertized them for
sale. At the time of the levy the ex-
ecution debtor's wife and W.N, were in
the house. He told W.N. that he was
coming back and that they had no right
to lock him out, and that if that was
done he would have to break in. He put
a watehman to watch the premises, and
returned twice bhefore the sale, but found
the house locked. On the day of the
sale he forced open one of the doors
Held, there had been no abandonment of
the levy

Reid v. Creighton, 27/80, 24 8.C.C. 60

0. Second execution—Before return of
first.] — A second execution issned after
an attempt to enforce the first, and be
fore a return has been made, is clearly
irregular, and should be set aside

Dunbar v. Ross, 32/222,

10. Evading execution — Assignment.]

An assignment or transfer of property,
not otherwise fraudulent, is not so be
cause made to evade execution at the
suit of a ereditor. (Note.—Before the
Assignments Aet.)

Muleahy v. Archibald, 30/121, 28 8.0.C
523

11. Restitution of goods levied—Costs.]
—Certain goods of defendant were taken
under execution herein and on sale were
bought by plaintifl.

The judgment on which the execution
issued having been set aside on appeal,
and a new trial ordered, defendant ap
plied for an order for restitution of the
goods. There were several adjournments
of the matter and in the meantime the
second trial took place and resulted in
judgment for the plaintiff, who again
issued execution and hought in the goods.

Held, that on the facts as they existed
at the date of the application, defen-
dant was entitled to succeed, but as plain-
tiff had by the second execution per-
fected his title to the goods, the order

B i
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for

that

the application
Whitford v. Zine,

restitution could not be made, but

defendant should have his costs of

30193
12. Arrest for debt—Consent to dis-
charge—Second execution—Irregularity.]
Defendant (1888) having been arrested
for
charge

debt, made application for his dis

under the Indigent Debtors’ Act
had

with a

Before a hearing was his solicitor

arranged a compromise solicitor
plaintiff’s

gave

who for

by

and resumed his liberty

was agent solicitor,

which defendant certain notes,

Some months
afterwards plaintiff’s solicitor received a
account

payment on

Notwithstanding,

several years later he issued a second
execution on the judgment

Held, setting it aside, that the receipt
of
time when he could not have thought that

defendant still

money by plaintifi’s solicitor, at a

was in eustody, was

strong evidence that he had consented to
his discharge, in which case he did not
pretend that he could ever after take

proceedings to enforce the original judg
ment
Also, the second execution having is

sued after an attempt made to enforce
the first, with no return made, was
clearly irregular, and for that reason

alone should he set aside

Dunbar v, Ross, 32/222

13. Under Crown Rules.)
Rules 138

Fhe Crown

1889, « direct that

exect
tion on the Crown side shall follow the
form in use on the civil side as nearly as
may be. When the rule was adopted,

debt  had

and the form of execution con

imprisonment
aholished,
tained a clanse directing the defendant’s
this

for not been

arrest.  Subsequently clause was

omitted

On motion to set aside an execution
for costs under the Canada Temperance
Act, on the ground that it contained the

arrest nd so did

follow the
Held, the form of execution
of the Crown side had not changed with
that of the civil side.

Roberts, 27

clause not

civil form
Queen v 381.

14. Against land—Limitation.] —A levy
and sale by the Sheriff after the lapse

EXECUTION
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of twenty years from the recovery of

v judgment

not an “entry or distress,
or “an action to recover land,” within
R.S. 5th Series, ¢. 112, s, 11
See LIMITATION OF AcTions, 13
15. RS. 5th Series, c¢. 124—Sale of
lands under process—Writ of posses-
sion
See Possessiox, 17

16. Owner not seized—Judicial sale.)

Though an owner not seized may not
convey his title, because the policy of
the common law prohibits the transfer
of causes of action, and the Statute 32,
Henry VIIL ¢, 9, makes such traunsfers
a crime, yet execution and judicial sales

are not within the inhibition, the trans

being involuntary
34/15

ference

Doull v. Keefe,

17. English Statute, 5 Geo. IL, ¢. 7=

Land in colonies.] - Per Thompson, J,
I'he English statute which made lands in
the colonies liable to execution in the

same manner as personalty, is no longer

in force In my opinion the statute has
had no foree in this Provinee since the
first session of our Legislature, when a
statute inconsistent with its provisions
was adopted I'he later statute has
since been continued in a modified form
I have no doubt of the power of our
Legislature to repeal or modify the pro
visions of the English statute in so far
as they applied to this Province, and it
is worthy of observation that in On
tario, a Provincial statute modified the
provisions of the English statute by

providing that the execution should not
go against real and personal property at
the same time, as could have been done
under the English statute.”
Murphy v, McKinnon, 21/308
(Note.—Contra, however, see PROBATE
Coumr, 21.)

18. Probate Court.]—May not enforce
its decrees by execution except (under
section 64 of the Probate Act), as to
costs,

Re Estate McWilliams,

Re Estate Lake, 22/244,

22

22/367.




19. Equitable execution — County
Court The County Court has power to

grant equitable execution by the appoint
ment of a receiver
Imperial Bank v. Motton, 20/368

Barvowman v, Fader, 32/284

20. Equitable execution—Receiver.]

he | t will not authorize equitable
exe n by the appointment of a re
ceiver erely to facilitate or expedite
recovery, where ordinary modes are, or
will be, applical

N. 8. Mining ( v, Greener, 31/189

21. Salary of school teacher attachable
— Equitable execution.] Under the
terms of the Public Instruction Act, the
ontract of a  teacher in the publie

hools, not being directly or indirectly
W the Government, his salary is liable
to attachment tor ebt

And as such salary is not to be reached

by ordinary modes, equitable execution
by the appointment of a receiver may
be had

Semble, though the right to receive
the salary has been assigned by defen
dant to plaintiff under the Collection Aect,
this is not an assignment of a chose on
which the assignee may maintain action
against the Inspector of Schools, after
notice, etc

Fraser v. MeArthur (12 NSR., p. 498)
reviewed

Fisher

22, Pension of retired city official—
Liaote to execution—Residing out of jur
isdiction — Equitable execution — Re-
ceiver.| - The defendant was a1
tired official of the City of Halifax, and

in receipt of a pension of 81000 per an

num for life out of the city revenue: he
was not to perform any duties for it, and
there was nothing in the legislation en
abling the city to pay the pension, regu
lating the time or mode of payment to
defendant, or to prevent him from assign
ing it

Held, that the pension was liable for
defendant’s judgment debt. The defen
dant residing out of the jurisdiction and
ordinary modes of collection, not being
available, plaintiffs were entitled to the
appointment of a receiver

EXECUTION 262

\lso, that since the passage of the Ju
dicature Act, the Court has power to
grant equitable execution by the ap
pointment of a receiver, where, as in this

case (a pension being in no sense a debt)

rarnishee pr not apply

Iimperia of Canada v. Motton,

20368,

23. Equitable execution—Against bene
ficial interest in lands I'he only pro
perty found in defendant to satisfy
plaintifl’s judgment, was a beneficial in
terest in lands vhich  defendant had
agreed to purchase and on which he had
made a payment Under the terms of
this agreement defendant was in posses
sion, and in receipt of the rents and pro

fits, but the legal estate remained in the

vendor
Held, that defendant’'s interest being
wholly equitable, ordinary modes of ex

ecution did not app ind equitable ex
ecution might be had by the appointment
of a receiver as to the rents and profits
Also, before applying, it is not necessary
for the judgment ereditor to go through
with the useless form of issuning a legal
execution

Barrowman v. Fader, 32/284

24, Equity of redemption under chattel
mortgage—Condition vesting property in
grantee on any levy—Levy under 0. 40,
R. 31—The corpus of the goods must not
be interfered with.] Plaintif held an
undisputedly valid chattel mortgage of
property of G., one condition of which
was that if “any of the property should
be attached or levied on then it
antee to take

immediate possession of the whole

wld be lawful for the g

granted property to her own use.” De
fendant Sheriff, seeking to levy on G.'s
equity of redemption under O, 40, R. 31,
entered his place of abode, and “put his
hand on the stove and sewing machine

and said he took them under execution
but made no removal and left no one in
charge Afterwards he advertised the
goods for sale as “levied and taken under
execution.”

Before the day set for sale, the Sher
if's deputy, who was not in corporeal
possession, having refused to abandon




EXECUTION

Execution against partner—Se
v Cost
Execution against shareholders
0.40, R. 2 { .
A l t t
\l ' .
ect to O, 40, 1 but t e rule i ed by
§ ; € i ¢ el the T try
th r t . regar Deeds i mty in wl the
\ nort \ P t vost vork nd railway of defenda npany
t or e o AT tuated hough the word re
ot I 44 corded against the company” have a dif
ferent signification under the provisions

of the English “Companies Act,” which

25. Equity of redemption
~Bill of sale Defe

his deputy to
ms to levy on

do not exist here
Hamilton v. Stewiacke Valley Ry. Co

and Dickie, 30/10.

he inder
execution. sent the prem
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28, Execution against shareholders.)—
A creditor
against a company may proceed to en
force it against shareholders by an ap
plication under O. 40, R, 23, as well as
by the formerly employed writ of sciere
facias

Hamilton v. Stewiacke Valley Ry. Co
and Dickie, 30/10.

who has obtained judgment

20. Setting aside execution.] -Stay of

proceedings. Interpleader issue directed

Nee PraCTICE, 22

EXECUTORS AND ADMINIS-

TRATORS,

See also ProBaTE Covrr, WiLL

1. Appointment of administrator with
the will annexed—Deductions from will—
Appointing a stranger.|--The will of M,
8. directed of
father to hold her interest in her father's
estate for the benefit of her infant sons
until they reached full age, “wholly and

the executors her late

entirely separate and apart from my hus-
band, J.8." She appointed no executors,
and ( X, the of her
father’s estate, applied for administra-
tion with the will annexed, which was
by the husband, J.S, who
claimed the right. The Court of Probate
refused to appoint eith
mended them to agree on a third person,
which they failed to do. The Court then
appointed the Eastern Trust Co, and C

and executors

opposed

and

recom

and X. appealed

Held, that the mere fact that the ap
plicants could not agree was no reason
for appointing a stranger, and that the
case not being one of intestacy, the stat
ute did not govern, but the appointment
was for the discretion of the Court of
Probate, to which it should be remitted
back to make an appointment on further
evidence.

Obiter, the rule of practice for cases
not governed by statute, is that the right
to administration follows the interest con-
ferred by the will, even to the exclusion
of the next of kin. Here the sole interest
was in the infant legatees, who under the
will were to be represented by C. and X,

206

who would therefore seem, prima facie,
the proper persons to appoint, under all
the the
father, which, as natural guardian of his

children, would have been superior, fails

circumstances. I'he right of

because of the intention to exclude him
to be drawn from the will itself

That the mere fact that C. and X, as
executors of would
have to account to her administrator, did

testatrix’s father,

not, unless they were in defaunlt, render
then ineligible appointees
Semble, under the actual circum

stances, the appointment of a stra

ger
might be proper
Re Estate Mary F. W, Smith, 28/221

2. Appointment of executor to take the
Principles
Appointment of relative

place of a deceased executor
governing.

See Trust, 3

3. Administration de bonis non—Prin-
ciples governing.|
estate of (
found to be due
but
payment

On settlement of the
, & large sum of money was
D,

no assets out of

the administrator,
which
After D's

death unexpected assets were discovered,

there were

could be ordered
and the petitioner, who was administra
tor of D., applied for administration de
bonis non of (

Held, that the power of the Court of
Probate to grant letters was undoubted
That the right to administration in the
present case was in the next of kin of
C. at the time of his decease, not in those
who might be his next of kin at the time
of the application. the
right was in the largest creditor, whose

Failing these,

administrator was the petitioner
Re Estate of Cunningham, 31/264

4. Paying legacy where estate is insol-
vent—Creditor not estopped by acquies-
cence.] —The executors of a deceased per
son paid out of the estate, under a pro
vision of the will, 504 for the board and
maintenance of a daughter by a deceased
wife. The estate proved to be insolvent

Held, that the claim was properly dis
allowed, and that the surviving wife, who
was the principal creditor, was not es
topped from complaining, by her knowl
edge and acquiescence in the payment,
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available a 56
Removal of administrator—Balance
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Special discretion

Does not continue

Devastavit against administrator
Decree of insolvency—Protects only the

insolvent estate I

to
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Defences
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substituted




EANPERT W NS
Administratrix de son tort—As a Evidence aga execy
defence—Appropriation of payment
Un roborate estimor

Right of retaine

te Dealings with deceased
Abatement Trespass — Death of
plaintiff H
t
I red
' ' He
\ 144 () Pr A
Evidence of dealings with de ‘ ‘ Pr
eased —R.S. « 8 1 Cowr f AN e
f f ! A8
\ for boa | t M \
Held
Fsta ) EXHIBITION, PROVINCIAL
Regulation ove pntries 8
0. Ruling disallowed .~ ’ ‘ ”:};u ations governing entries
™ t 1
t

., EXPERT WITNESS

RIMINAL Law, 4 EVIDENCE




FAILURE TO PROVIDE

ee UCRIMINAL Law, ¢

FALSE ARREST AND IMPRISON

See @ MALICIOUS PROSECUTION

1. Form of action—Incorrectly tried

MeKenzie v. Jackson, 31/70

Canada Temperance Act—Conviction

bad \ nviction under the Canada
Fempera \ afterwar et aside
but under which the plaintif had been
in ed. In an actior false iw
prisonment against the prosecutor, it aj
peared that he had not Iy laid the in
formation and attended the trial, but had
been active in securing the plaintiff’s ar
rest and opposing his application for dis
charge under habeas corpu I'he trial
Tudge withdrew the ase | n the jury
onsidering that there was no evidence
for them, and plaintiff appealed Held
orderir a new trial, that a prima facie
ase having been made out, it should
have been he jur also
where a on its face
no act d f it can be
justified

Oakes v, Blois, 22/167

}. False arrest—Town by-law—Ped
lar's license—Policeman exceeding au
thority.] —The Town of Sydney Mines
passed a byJlaw imposing a license fee
on transient merchants for the privilege
of selling, and providing that in default
of payment they should be “hindered
from selling." T'he Mayor of the town
directed a policeman to seize the plain
tifl"’s horse and waggon under the by
law In addition to doing this the po
liceman arrested the plaintiff, who sued

for false arrest

FALSE PRETENCES

a mitigatic

i
1
rria
arvant the (
I Sydne M

Warrant not endorsed for

an action for illega t
mment, alleged to ha been
A warrant which v bad
indorsed for execution in the
the arrest was made is
lant to show that he

( the offence AT e
e for wh no warrant

And  the Al Judge

trial was ordered
ions of this sort aga

ausing an illegal arvest, ex

nages should not be ordered
acted in bad faith, or has
f some oppression or n

MecDonald, 31/120

against magistrate.] e |
notice of action under R.S

101, s, 19:—Semble, the

was misled by a barrister is

MAGISTRATE, 20

FALSE PRETENCES.

p CRIMINAL LAaw, 10
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FRAUD AND MISREPRESENTATION
1 ‘
r
L
t ! f I
i M '
sadas . Misrepresentation to surety
1 nt " ’ \ RETY,
rar
He the onglne was o fxtune Warrant to confess—Procured by
par f the misrepresentation—Ratification
file i Mir e Vi
. §
A\ he rant v fore
¥ ) v I
pa t hea ice abroad
I " not in a ! ¢
Dor \ 8 /20 80U 88 ! TR
lif¥ 1
FLYING SHUNT '
On railway ing fatal accider ¥ R
Danger tion Action - . -
rd Campbe Act "t " ey
I A
See NEGLIGENCE, 1 be specially ar t efeat |
ppe ' it
kr afterwards the »
FORECLOSURE B : et
 warrant ¢ and expecte Y
Kee MORTGAGE ndulged | the plaintiff and
in business
Held, per Graham, E.1., after review
ng the evidence, that as the defendant
FRAUD AND MISREPRESENTA- v
vas not illiterate, and not in distress
TION
and at the time of ving had suffi
1. Money paid on fraudulent misrepre knowledge of business to know what a
eentation.| —The defendant obtained $50 bill of was. and the nature and ¢
from plaintiff by fraudulently represent fect of the proceedings which B. & (
ng to him that he had lost the benefit had instituted against her, and as the
of an arrangement he had made with conversation she had with the plaintiff
|
R., by which B. was to pay that amount was such as nable her to infer that
for the privilege of using defendant’s | he sought some benefit to himself, 1




) FRAUD AND |
}
{ Sale by administrator--Misrepre
sentation
. 1
Aser 1 rece f {
t JH. re od 1t e-mentior
eed fr H., ar ecured priority
to a livide 1If intere I
T the n retur K's dee .
ed t relieve f the sale
He ler the cir tances the sale
Id be re v and that the defer
J.H.. bein n heir properly
ade a part
Hirtle Kaulbach, 22/338

Rectification of deed—Strip omitted

n description.] —Represented by vendor

included. He is thereafter estopped

should

from asserting property. Court

make amendment

See Derp, 5

€. Misrepresentation as to boundary.)

Property not owned by vendor. Dam

ages for deceit. Solicitor's mistake

See Dekp, 8

I 10
(
ger partne puicha
ndors
t ¢ 1
o nitt
; Liffs threat 1
Ve e contract ¢
i lefendar intin
w nt M ¢
Y ndence e
lence, ¢ ! e res
tiff mpa gin action
in October L] d the rit
in January, 1802
Held, t aintiffs’ de
ning action, ar i rkin
knowledge of the fraun lid
n waiver, or disentitle t
cover. That they were not bo

on rumor, but might wait for

before

tior

proceeding

1

e

nd

the

f ain
\ 183ed
e 1ed

ind to act

confirm




FRAUD AND

8. Sale of
Misconduct
after

mine—Misrepresentation—

Further evidence
trial I d otl

At the time
1sed and full
and A

wld n

s understood that in
t he aile
isrepresentation

effect  that

reliel on was

had

the mine

lefendant S

a written report on

MISREPRE N1

ATION

Undue influence

t of grantor

See Deen, 11

10. Partnership Dealings between
surviving partner and widow of deceased

partner.]—Fiduciary relationship. Ut

f

11. Note made in fraud of partner |

Liability of partner. Notice to holder

See PARTNERSHIT




Married woman.| — Defendant




279 FRAUDS, STATUTE 0Ol

king the deed in the name of his
nephew Wtifl ha tended to defraud

credit some of whom were cog
nizant of transaction, and who had
not been prejudiced and had not com
plained. That the parties were not in
pari delictu, and that plaintiff, as the

ore excusable of the two, was entitled
to relief
McKenzie v

Dig. 209

McKenzie, 20/231, Cout

16, Evidence of similar

and general course of dealing.)

transactions
May be
a defence

given in support of

See Evibexce, 22

17. Prospecting  license — Fraudulent
dropping of rights and conniving at re
newal by another

person, to avoid a

mortgage

See MINES AND MINERALS, 23

18. Sale of goods—Rescinding sale for
fraud of vendee. Buying with no inten

tion of paying. Evidence necessary te

sapport

See Sares, 20

FRAUDS, STATUTE OF

1. Section 3—Oral trust void.]—The
plaintiff  having recovered  judgment
against an insolvent, received from him

a general assignment of his interest in
a trust of lands declared in writing by
take the
place of the insolvent in the trust he de
manded a

the defendant Claiming to

conveyance from defendant
might

upon refusal brought an action for spe

as the insolvent have done, and

cific performance. To this defendant set

up that the insolvent was indebted to
B., who held security on some shipping
which he threatened to sell, and to pro
tect which he had, at the instance of the
insolvent, entered into a verbal under
taking with B, to see him paid, in con
sequence of which his original relation
ship to the had changed

Held, that the favor of
B. was void under section 6 of the Stat

ute of Frauds, and afforded no obstacle

insolvent
verbal trust in

to the plaintifi's right to spe .
formance
Hardn v. Starmr, 2 2
See also Tw "l

2. Section to re
move A e ! L
move a building attached to the free i
at the expiration of his tenanc) unier
a provision of the lease, verbally sold his
right to defendant Held, the contract
did mot come within the Statute of
Frands

Oswald v, Whitman, 22/13

). Section 5—Contract to sell land—
Sufficiency of memorandum—Part pay
ment April 9th, 1889, negotiations

took place between plaintiff and defea

dant, which resulted in the delivery of
two written memoranda, one by ¢ er
party to the other, as follows 1, 1.1

owner of the the City of
Halifax

sell to

property in
bounded, et agree to
HMW. for the

to be

sum of 842,500
arranged by
HMW
all the pr
inded

subject

Terms and deeds, et
Ist May next H.l and “I,
agre from H.I

contained in the

to purchas
square b
$42.500

perty
for the sum of

to the encumbrances thereon Terms

arranged and signed by
next. HMW™

lay the plaintiff, .M W
paid the defendant, H.1

defendant

and deed to be
the 1st May

On the same
by his solicitor
£500,

the sum of and the

added to the memorandum signed by

She sk Sllanins Terms—8500 cash
delivery of the
£800 with inter
)0

1 of the entire pro

day, 8500 on the
I of the P
three

property

pst every months until the $6

are paid. when the d

perty will be executed. H.L.” and a re

ceipt for 500, “on account of the pur
chase of the P

It appeared
offered by the defendant that all of the

property

property.”

from extrinsic evidence

contracted for, together with
other property owned by him, was sub
ject to a mortgage for the sum of $36
000, which, added to the above mentioned
§6.500, made up the sum of 42,500
Held, MeDonald, (
afirmed in the Supreme Court of Can

I., dubitante), that the

I., dissenting (and

ada, Patterson




DS, 8

i FRAL

{. Section ~Agreement respecting

and—Statute as between purchasers—
Executed agreement.|—Plaintiff and de
ndant had entered int an executory
greement for the purchase of land
rom B, and went into poss 1 joint
utting and dividing hay, et After
v time they failed to agree
msented, ir msiderat
band ) rights under
th ¥ and to endeavor
nve ance 1 lefendant a
n was for the consideration, § A
was that it concerned an in
and withir the Statute !
Meagher, J., Ritchie, J on
irring, that there being no agreement
existence whi 1 be enfor
nst B, no intere in lands in these
arties had beer lled into existence
refore the Statute of Frauds did not

pply, and that plaintiff was entitled t¢

ecover
Per Townshend, J., Graham, E.J., con
rring, that as there was an agreement
writing in the hands of B., enforcible
him against both defendant and de
fendant, and they had entered into
possession, plaintiffl had an equitable ir
terest in the lands, That greement
relinquishing such was within the
Statute of Frauds. But, as the agree
ent was a completely executed one on
is moving off and procuring a conyey

nee to defendant, it was excepted from
the

e operation of Statute

Weatherbe, J., dissented as to the con
truction of the evidence

Murdoch v

Currell, 25/203
5. Section 5—Parol agreement respect
ng lands.)

deed

Where it concerns considera

n for Part performance

See TRESPASS, 12

TATUTE O} N
6. Section Memorandum—Letter t
third person
against |
€ en by | n
About the an of v asked f
i ANy m ear, | | B
engaged to | e Mr. A
for §1,000 furniture about a
more, ar take a hard ake
money, and kr v Are MOt presse
for mone
I'he Court refuse ecific performance
on the ind that the admissi "
tained in the lette . an admissi
of faet, vas merely r
for the purpose of ¢
an to (
MeNeil v. MeDonald 106
Section Lease of mining areas
Oral transfer I I an A
res| i t fe
ant offere idence \ n
to him by plaintify ¢
A\ f i i S
pectir ( H pre J |
fron 1 \
Frauds
Sim v. 8 22 /18
8, Section 5—Interest in mine—And in
proceeds of sale—Distinction Plaintift
formerly br { n for specific pe
formance of ar 1l agreemen ith the
lefendant for the ansfe | Are
lefendant interest in a mining
ty, or for a declaration of partnership, ir
which he failed because the Statute
Frauds., Defendant had denied any agree
ment to transfer hare in the mine, |
in the wse of | evidence admitted
that he had promised that the plaintiff
should be entitled to a share of the pre
ceeds of his interest in the mine wher
the same should be sold, but maintained
that the promise on his part was volur
tary and without consideration

A sale of the mine having taken pla

the plaintiff brought this action for
share of the money realized by defen
dant I'he evidence being a repetition of




tha erly given, plaintiff Limed
that he might adopt defendant’s version
f the Ain Held n trial, that
t 1 the § ion of the parties was
peculiar, yet it was the duty of the
Court to decide what the transaction
actually was, and inasmuch as an agree
ment respecting money to be derived
from the sale of the lands is not an
agreement respecting an inte in land
there was justification for finding for

plaintiff

On appeal :—Held, per Weatherbe, J
(McDonald, C.J,, and Ritehie, J., concur
ring), that plaintiff could not ask the
le

fendant in part, and to disbelieve him in

Court to believe him in part and th

part and defendant in part, a process

necessary to enable him to recover, as

tion depended on his version as to

the promise being fal

and defendant’s
true. and his version as to the considera
tion being true and defendant’s false. If
he wished to avail himself of defendant's
admission, he must take it as a whole
in which case the transaction was nudum
pactum Also that the subject matter
was res adjudicata

But, in the Supreme Court of Canada

Held, that the present action being
different in form, was not res adjudicata,
and that plaintiflf was entitled to recov

v
the promised intevest in the proceeds of
the sale of defendant's share, not being
an interest in land within the meaning of
the Staute of Frauds Fournier and
Taschereau, JJ., dissenting

Stuart v, Mott, 24/526, 23 S.C.C. 384

0. Section 5—Hiring—Not to be per
formed within a year. | —Plaintiff in an
action for wrongful dismissal, failed, the

contract of hiring not being one which

was to be wholly performed within the

space of one year

I'here was evidence that during the
term of service there had been a change
in the employers’ business by their amal
gamating with another concern, the whole
becoming incorporated as a company,
and that plaintiff had continued for a
time in the service of the company
Quare, if properly pleaded might he have
recovered in respect of an implied con
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Strong v. Bent, 31/1

10. Section 9 Goods above s40
value—Purchase in two lots.| Acti
inst a Sheriff for wrongful levy un

hwent against 1.J., of goods

ession of plaintiff, and whi

plaintiff claimed as his own pr

perty

purchase from JJ. One of the defen

was that th ale was bad under 1
Statute of Fraud as the goods ¢
eeded the value of $40. The plainti
had taken the property as payment of
debt outstanding Held, that this sati
fied the statute Meagher and Hemr

11., expressing no opinion.)

Johuson v, Buchanan, 20/27

11, Section 9-—Sale of casks of lime
juice—Non acceptance —Evidence of ap
propriation.| - Marking of bungs. Evi
dence of re-sale of part
See SAales, 2

12, Section N—Statute u;uling to bene-
fit of third person—Statute not pleaded
Amendment.| - N. obtained certain goods
from A, under an agreement for hiring
and sale, by which property was to re
main in the vendor until payment of a
price agreed. After breach of this agree
ment, entitling the vendor, under its

terms, to recover possession of the goods,

and his administrator sold them

intiff on his verbal agreement to
pay #50 for them in nine months' time
Before plaintiff could gain possession, d¢
fendant, as agent for the original vendor
A, demanded and received the g

from a stranger in whose possession they

were, and this action is in trover

Held, that the action was not mair
tainable, as the sale to him by N.'s ad
ministrator, on which his title depended
was within the Statute of Frauds

Though the defendant succeeded on
trial on the above ground, he had not
pleaded the Statute of F
by replication, invalid for want of leave

auds (except

under 0. 22, R. 2), yet no objection had
been made, and the matter had been
tried as if the pleadings were amply suf
ficient :—Held, that his omission should




FRAUDULENT CONVEYANCH
Voluntary deed—In anticipa
liability a
FRAUDULENT CONVEYANCE
A .¥
Voluntary conveyance —Form of de
ree D HM., ¢
pr '
e \ 1
n t |
t I f fraud emair
he act of d | ) f | |
' $400
1 mtary done t H I
1 a A E.J
‘ I f res T ! € !
¢ e dee vir e trial be ed it inadeq le
enera har | i the Statute of | ot
efits to plaintiff ' ! )
MelLear 1 llowed ! i !
Voluntary deed to wife—Preferred 1 wve rende nfit to 1
creditor.) Plaintiff sued defendants as surety, and n )
Iministrators for money loaned their remova
testate and afte amendment, t et Holme v. Bone i )
le a voluntary nvevance made by
th, to |

Conveyance on beginning lawsuit
Possible future creditor—Bad as against
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other future creditors.] Defendant being
sbout to begin a lawsuit against X, in

wh he was afterwards successiul, in
pder to guard against  possible loss

wild he fail, made a voluntary convey

nee Lo his son, then ININ SIX Years
I age o property on which he con
tinued Lo reside At the time he was

indebted to plaintiff in the sum of $172,

ontinued to deal with him, in

reasing his indebledness to the sum of

$U40 in 1884, of which $240 was paid

betore action brought he defendant
was possessed of other property

This action was to set aside the deed
as frandulent under the Statute of Eliza
beth

Held, that the deed was void. Being
expressly intended to defeat a particular
it

creditor, and for that purpose

was actually, and not merely construe
ively fraudulent, and fell “ within the

very language of the law The fact

ainst which
t and pur
pose to provide, did not come into

hat the particular debt, a

was the fraudulent 1

existence, was immaterial, what was to
be regarded being such “intent and pur

pose That f notwithstanding the

actual fraud, the transfer may not be
set aside, because the fraud turns out in
the event, not to have been necessary
for the purpose intended, it would seem
to follow that in a case where the pur

pose is specifieally to defrand a person
who after the transfer actually becomes
a creditor, the rights of other future
reditors to set aside a transfer, would
he extinguished, if the debt of the par
ticular creditor were realized either by
payment or execution out of other pro
perty, a result clearly at variance with
the letter and spirit of the statute. In
such a case the rights of all ereditors
except the one specifically intended to
be defranded, would be absolutely in the
control of the settlor, whenever he could
manage to get a discharge of the par
ticular debt.”

As to the possession of other property
by the settlor, in cases of actual frand,

listinguished from constructive frawud,

hich external cirenmstances and the

in w
condition of the settlor's affairs will he

considered, a deed will she set aside be

CONVEYANCE 284
cause it is in point of fact a frand and
a shan In order to stand, a deed iv
sell must be not fraudulent

Munro v. MeDonald, 26,340

). Delaying future creditors—Fraudu
lent intent absent.| Plaintiff, in 1805
sought to set aside as frandulent, on

behalf of himself and other creditors

by defendant R. t
defendant M., in 1888, Plaintifl's debt

two mortgages made

was incurred in 1893, There was no evi
dence that any debt other than this, and
a small balance admitted by R. to be
due X., was unpaid at the time action
was brought. Also, there was no evi
dence as to the exact time the indebted
ness to X, was incurred, or that the con
veyances were made with intent to delay

future creditors, or that at that time R

was unable to meet all his obligations
Held, that fraud was a fact to be proved
by the person seeking to set aside the
conveyances, and was not to be presumed
hence plaintiff could not sueceed. And
that the case was distinguishable from
Munro v. McDonald, supra, in that the

the intent to delay future ereditors wa
fully shown, and was in fact admitted
by the defendant

Graham, E.J., dissenting as to the facts
established

Hayward v. MeKay, 28/152

6. General assignment—Preference.)

An assignment for the benefit of eredi

tors which provides for the payment of
certain named persons by the assignee

the remainder to go to the assig

r, is
void under the Statute of Elizabeth, as
tending to delay the unnamed ereditors

Hubley v. Archibald, 22/27, 18 8.0
116

7. But a general assignment, though
containin

preferences, which provides

that the ass

shall pay “all other

ereditors,” bhefore the assignor, is not to
he so considered
Kirk v. Chisholm, McPhie v. Chisholn

287111, 26 8CC 11

8. Assignment for benefit of creditors
~Preference for larger sum than actually
due. | Action by assign

assignment for the benefit of ecreditor

under a
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as to the amount paid to MW, there

under by the assignees, after notice

The date of notice being reported, and
that MW, had thereafter received the
I

such sum shou e paid by b

sum of 214000, the Court reed that

r to plain
tiff, who had been appointed receiver of
HEW,, or into Court From this de
eree MW, appealed, her main conten
tions being that as the payment to her
would, if made by HLF.W, before execut
ing the assignment, have been unrecover
able by him or his ereditors, the fact of
the assignment had not alterel the case;
and that the assignment having been set
aside, plaintifi’s remedy in this action
was complete, and he should be left to
follow the money paid to MW. by or
dinary methods

Held, that the equitable principle goy
erning the case was that even a perfectly
innocent party ean retain no benefit
under a fraudulent conveyance unless
there is some valuable consideration
passing from him to the original assig
nee, which had not taken place in the
ease of MW, And even though she were
a grantee for valuable consideration, she
held with notice of the fraud, and the
result should be the same, as she could
be returned to the same position she had
oceupied before the funds were paid over
to her

Also, that the actions to set aside the
deed and for an accounting and payment
were properly combined, and the deed
having been set aside further relief could
be afforded. (But see post 11.)

Per Townshend, J., dissenting, that the
decree should be varied in so far as it
directed repayment by MW, That the
rights of a creditor in proceeding against
a fraudulent conveyance stopped when it
was set aside, leaving him to proceed
against other ereditors by other means,
unless he could show that his equities
were superior, Here the equities of M
W. were equal to those of plaintiff,
therefore “better is the condition of him
who is in possession.”

Cox v. Worrall, 26/366.

11. Payments to preferred creditors—
May not be recovered—Though under
‘raudulent conveyance.] —Ileld (in the

Supreme Court of Canada, reversing Tay

lor v. MeKinnon, 29/162 ), that, in an a

tion to have a deed of assignme e
aside by ereditors of the grantor, on the
ground that it is void under the Statute
of Elizabeth, neither moneys paid to pre
ferred creditors nor trust property dis

posed of in good faith by the assignor or

persons claiming under hin an be re
covered, nor can persons holding under
the deed be held personally liable for
moneys or property so received by thew
Cox v, Worrall, supra, overruled, pro
tanto

Taylor v. Commings, 27 8.0, 88

12. Payment to preferred creditor—
Void assignment — Execution.| Where
an assignment has been held void under
the Statute of Eligabeth, and the result
of such a decision is that a ereditor who
had subsequently obtained judgment
against the assignor, and, notwithstand
ing the assignment, sold all the debtor's
personal property so transferred. be
comes entitled to all the personal proper
ty of the assignor levied by him under
his excution, such creditor has no legal
right and no equity to an account, or to
follow moneys received by the assignes
or paid by him under such assignment
in respect to which he has not secureld
a prior claim by taking the necessary
proceedings to make them exigible

Cummings & Sons v, Taylor, 28 S
337

13. First preference to assignee's
firm.] - Held, by the Supreme Court of
Canada, that an assignment is void un
der the Statute of Elizabeth, as tending
to hinder and delay creditors, if it gives
a first preference to a firm of which the

is & member and provides for an

ass

allowance of interest on the debt of such
firm until paid, and the assignor is to
continue in the same control of the busi
ness as he previously had, though no one
of these provisions taken singly would
have that effect

A provision that the assignee “shall
shall

only be liable for such moneys a

come into his hands as such assignee. ur
| less there he gross negligence or frand

| on his part” will also avoid the instru
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ment under the Statute of Elizabeth
Authority to the assignee not ounly to
prefer parties to ace

dat paper,
but alse to pay “all costs, charges and
of such ac
commodation paper, is a badge of fraud

expenses in consequence”

Kirk v. Chisholm, McPhie v, Chisholm,
28/111, 26 SO0 11
14. Badges of Fraud.]—Held, that the

following facts connected with a genera)
the
Statute of Elizabeth, as tending to hin
der or defraud creditors

(a) That the
wholly ignorant of the business assigned

assignment rendered it void under

assignee was a person
and incapable of properly executing the
trusts of the assignment

(b) Discretion was given him in con
nection with the sale of goods and pur
chase of new stock

(¢) The assignee was the brother-in
of of the
with him, and had power to employ, and
the
to continue

law one assignors, and lived

did employ, the assignors to manag

business in such a way as
them in full control and enjoyment

(d) The supervision actually exercised
by the assignee was purely nominal

Also, that the deed was highly objec
tionable in that the estate was small and
was encumbered to about two-thirds of
its value by a bill of sale held by the
first preferred creditor, leaving only a
small margin for all others

Culton v. Harris, 30/112

15. Preference to assignee—Indefinite
accounts — Combination of facts.] -In
1887, G, having taken administration of
her deceased husband's estate and paid
his debts, continued to carry on his busi
ness and to employ, as he had done, her
son, defendant H., as clerk and manager,
relying solely on him, being herself al
most illiterate and knowing nothing of
the details of affairs,

The arrangement between G
appears

and 1
indefinite,
but it appeared in a general way that G
to living only, H. 840
month and board. H. had not been
in the habit of drawing all that was due
him

to have been rather

was receive her

Tudgment for a large amount having

10—x.5.0.
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been recovered by plaintiffs, G

general assignment to H

made a
preferring him

for a large sum. In an action to set this
ap

peared that charges and entries going to

assignment  aside fraudulent, it

show the details of G.'s obligation to H

had
the

for which he been preferved. were

not

made until eve of assignment

and that some entries had been made by

estimating and avera
Held
that

Iing

setting the assignment aside

each case of this sort must be

judged by itself, and though an isolated

fact is not suflicient in itself to void a
conveyance, yet a combination of ch
facts may irvesistibly lead to that con
clusion

Delong v. Gillis, 31/61

16. Retaining benefit to grantor—Meri
torious consideration—Agreement to sup
port. |

fault was entered against him by plain

Shortly before a

dgment by de

tiff, defendant A. executed to his son, de
fendant B, a deed of his farm, all he pos
sessed Plaintiff having brought this

action to set this deed as frandu

lent, it was alleged on trial that the

aside
feed
was executed in pursuance of an agree
ment made some years previously
which the

, under
father undertook to make the
conveyance if the son should remain at
At this
the debt to
plaintiff, and that the farm was all his
father had with which to satisfy it

bome and support “the family
time the son was aware of
T'he
value of the farm was inadequate to the
son's undertaking

Held, McDonald, ., dubitante. that
the deed was void under the Statute of

Elizabeth, in that it retained a benefit
to the grantor (support and mainten
ance), at the expense of his ereditor

And, though founded on consideration
that consideration was not valuable, but
meritorions only, so that the attacking
editor need not prove frand

MeNeil v. MePhee, 31/140

17. Form of action—Amendment by

Court.] —The plaintiff as a ereditor hav
ing sued to set aside a conveyance as
fraudulent under the Statute of Eliza

beth, on his own behalf only, instead of
on his own behalf and that of all other
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creditors, and having prosecuted his vase

o a went before the full Court, the

Court made the amendment in the form
sary to enable him to

of his action ne

suceeed
Shortell v. Sullivan, 21/267

I18. Oral transfer to avoid execution. |
Not frandulent if  for consideration

and no benetit is retained in the trans

Nee Frat 12

9. Holding land in name of third per
son.] — Action for declaration of trust

Fraud of ereditors. The parties held not |
to be in pari delietn, and velief granted ‘

See Fratn, 15

20. Criminal Code 308 — Fraudulent
disposition of property.| Quare, to what

extent does being a party to a transfer

fraudulent under the Statute of Elizabeth
make a4 party guilty under the Criminal
Code

See CmimiNal Law, 13

21 Mortgage — Assignment—Lis pen
dens. | —Obiter, though the Court for cer- |
tain reasons refuse to set aside a con

veyance as fraudulent under the Statute
of Elizabeth, yet under that statute an
action may be maintained by credit
ors to frustrate a fraudulent disposition
of the consideration paid for the convey
ance

See MorTuAGE, 11

FRAUDULENT PREFERENCE

Nee ASSIGNMENT

GAMBLING.
1. A bona fide holder for value may en

force payment of a promissory note
given for a gambling debt

Laurence v. Hearn, 21/375

2. Bet on election—Liability of stake-
holder after motice of rescission | Plain
tiff and M. made a wager on the result of
an election. FEach bet his own watch

292

against that of the other, and bo
watches were deposited with defenda
s stakele
day of the ¢

or.  Un the morning of t
ction, plaintifl and M. m
and agreed to call the bet off, of whi
the stakeholder had notice while plai

sessio

Ul's wateh was still in s

So days afterwards he delivered bot
watehes to M Held, he was liable t

plaintif  for the value of plaintifl’s

watch

Logue v. MeCuish, 21/75
3. Illegal contract — Betting on fraudu
lent race—Pleading | Plaintiff  loaned

lefendant a sum of m

y to bet on D
one of the contestants in a race. Both
parties and L., the other contestant. had

arranged with L. to lose the race. The
scheme failed because D. had entered
into a similar arrangement, and made it
impossible for L. to lose. Plaintiff sued
t ey There was

no plea of ill

recover back his me

lity of object as a de

fence
County Court Judge for plaintiff
Held, that the action was such as the
Court might refuse to consider and that
On appeal fram the judgment of the
defendant should not be allowed to set
up his own illegal act, without a plea,
specially required by 0. 19, R. 15, but
that the ends of justice would be best
served by permitting the amendment and
allowing defendant’s appeal without
costs

Baker v

Wambolt, 27

GARNISHEE.

See ATTACHMENT

GAS WORKS.

See NUISANCE, 5§

GIFT.

See also DoxaTIO MORTIS CAUSA,

1. Conditional gift—Letter—Whether
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Evidence of gift Action to re
" ion of "W Defendant had
eceived it from plaintiff to keep for it
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Adverse possession—Good against

grant of Crown—OIld grant—Judgment

binds equitable interest In a \
ntiff depend
. Jde | e S i
R svas
i u ‘ and
1 e former i«
. and wh 1pa
' \ at of A, equalle
00 1 1 yme evidence of
P tandir ' to this
\ I en A and Z payment
erest, ar f a sale of a portion
and th the knowledge of the heirs
Z
The defendant’s title was a grant from
e Crown dated 1892, There had been a
former grant of the same lands, unde
hich neither party claimed, in 1759, and
no proceedings had ever been had to re
vest the title in the Crown

Held, the transaction between A. and
Z. was to be construed as a mortgage
not as a conditional sale to A, so that
the equitable ownership vested in hin
ind passed to plaintiff on the sale under
the judgment

And the possession of A, was sufficient
to raise the presumption of title, and the
land having in 1759 been granted and
no proceedings afterwards taken to re

vest the title in the Crown, no estat

wesed to defendant under his Cr
vant in 1892
Airmed in Supreme Court of Car
winson v. Chisholm, 27/74, 24 8




paN)

2. Possession under color of title—As
against grant—Notice to Crown—Regis-
try Act.] —Plaintiff claiming by
sion under color of title, brought tres
defendant, who was the
grantee of the Crown
session relied on were frequent and long

posses

pass against
The acts of pos

continued, going on the land, which was
wild and unfenced, and cutting poles, re
moving Held, that

acts

stone these

insuflicient evidence of com

were
pleteness and continuity of possession to
make it necessary for the Crown, before
granting, to take to re-vest the
title in itself, and that the doctrine of
Smyth v. McDonald (1 Old. 274), mak
ing such a course after 20

steps

Necessary
years’ possession by the subject, is not to
be extended

Plaintiff also relied on a series of deeds
made by different persons, registered, and
some of them covering the area in dis
pute, as assisting his rights against the
grant:—Held, that the Crown is not af
fected with notice by the registry of a
deed of a stranger to the title. “There
is nothing in the Registry Act which
says that the Crown, or anyone else, is
bound to take notice of the registry of a
deed made by a stranger conveying land
which the owner has not granted, and
nothing mnotorious in
a transaction, without such a law.”

McKay v. MeDonald, 28/00

there is such

GUARDIAN.

1. Nomination by deceased parent—
Must be in writing—By infant of four-
teen—Trust.] —Plaintifi’s deceased father
verbally requested defendant to act as
gnardian for his infant daughter in the
event of his death, chiefly in and about
the getting in and administering of a
sum of 85,000, to become due on a life
insurance policy. The amount was by
the policy payable to defendant “in trust
Loashy" (plaintiff)
After the father's death defendant ap
plied to the Probate Court and was ap
pointed gnardian. A year later the plain
1iff, who had attained the age of fourteen
vears, petitioned the Probate Court to
revoke defendant’s appointment, and to

for Gertrude G

GUARDIAN.
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OAR, in his
which was done. He

appoint her grandfather

stead resided out
of the jurisdiction

This action was to have defendant de
clared a bare trustee, and not entitled to
withhold the above sum of money
plaintiff or her guardian

Held, by the majority of the Court,

from

that the appointment of defendant as
guardian by the father must be in writ
ing. That the Court of Probate, under

the statute, had power to change the
guardian when the infant arvived at the
age of fourteen years and wished to have
a different guardian, that the appoint
ment of the grandfather was a proper
one. That if the

a trust

father wished to create
until the infant arrived at the
age of 21, it should have been in writ
ing. If the trust was as set out in the
policy it was a mere naked trust pay
able to plaintiff if of age
guardian

if not, to her

Meagher, J., dubitante

opinion

expressed no

Loashy v. Egan, 27/349

2. Misconduct and misappropriation ef
funds—Action by surety against guard
ian for indemmty—Removal of guardian
—Receiver—Powers of Court.]—Defen
dant, an aged woman, was appointed by
the Probate Court guardian of her infant
grandson. The plaintiff was one of her
sureties and
indemnity for misapplication of funds
alleged, to restrain proposed further mis
application by making a mortgage loan
of the infant's funds to her husband on
insufficient security, and for her removal
The income of the infant's estate was
about $125
plication unnecessary
trip to New York, at an expense of $300,
to get the custody of the infant, paying
a claim of $116 against the infant’s de
ceased father upon insufficient proof that
it was due,

brought action to obtain

Among the acts of misap

were making an

paying solicitor’s charges,
ete. The trial Judge gave judgment for
plaintiff and appointed a receiver for the
infant's estate, therehy making him a
ward of the Court, and had restrained
the defendant from further interference
On appeal:

Held, the learned Judge's course was a




e. Whether or not the Court

pr
can remove a guardian appointed by the

per «

Probate Court, there is no doubt that it

can supersede her by committing the dis

charge of her duties to other hands

Ihis applies to testamentary guardians

and there is no reason why appointees

by the Probate Court should occupy a

higher plane

\lso, that though the rule is generally
strict that a guardian may not trench
upon the principal moneys of an infant's
estate except under judicial direction,

vet there may be cases of reasonable and

judicious outlay which the Court might

pass in the accounts, but such a course

is always imprudent and attended with
{ personal loss to the guardian

), that who

any person suspects

at an infant’s affairs have been, or are

being mismanaged, may in the capacity
f his next friehd, with or without his
nsent, or even aganinst his strongest

remonstrances, institute proceedings on
his behalf

fant

The question whether the in
plaintiff
is within the discretion of

himself shall be a party
or defendant
the Judge to direct. In this case the in
fant having been made a party plaintiff
by M

seemed to act more in the interest of the

his next friend, even though M

plaintiff surety than in that of the in
fant, the joinder was not improper, as
there was a community of interests be

tween him and the surety
A

fendant’s hus!

to de
nd on insufficient security

o, that the proposed loan

justified a

restraining order

W07

e v, Carroll, 27

HABEAS CORPUS

|. Discharge from custody not review-
able.] — Where the

tody of an applicant under habeas corpus

discharge from cus

has been ordered by a tribunal of compe

tent jurisdiction, that order is not re

viewable by way of appeal or otherwise.
In re Sproule (12 8.CC. 141) distin
guished
Re E. G, Blair, 23/225
2. Costs on discharge.] 1t is within a
Judge's discretion to award costs against

HABEAS CORPUS

208

the prosecutor on the discharge of an aj

plicant, but the power should be exer
cised only in extreme cases, if at all
In re Walter Murphy, 28/196

4. Supreme Court of Canada—]uris
diction. )
pus

An application for habeas cor
Judge of the Su

Scotia,

was made to a
Nova

ferved the matter to the Court

preme Court of who
which dis
I'hereupon a further applica

re

missed it
tion was made to Sedgwick, J., the

Supreme Court of Canada, under section

32 of the Supreme Court Act, which eon
fers original jurisdiction in habeas cor
pus

Held, by Sedgwick, J

Jurisdiction under the section referred to

that though his

might be co-ordinate and equal to that
of a Judge of the Supreme Court of Nova
Scotia, it did not extend further or con
stitute him a Court of Appeal with jur
isdiction to void the decision of the Su
Nova Scotia

Patrick White,

preme Court of
Re 31 8.0, 383
4. Supreme Court of Canada—Limits
of jurisdiction.] —The
Judge of the Supreme Court of Canada

jurisdiction of a

in matters of habeas corpus in criminal
cases, is limited to an enquiry into the
cause of imprisonment as disclosed by
ent

Macdonald, 27

the warrant of commit

W

Ex
S0

parte James

683

6. County Court—Liberty of Subject
Act.) Court
diction to issue a writ of habeas corpus
It has the
Supreme Court under the Liberty of the
Subject Act

Re Edwin G

The County has no juris

concurrent jurisdiction with

Harris, 26/508

6. Judge County Court.]
a Judge of the County Court as a Mas
ter of the Supreme Court, jurisdiction to

Quere, has

hear an application by habeas corpus for
the discharge of a prisoner tried sum
marily by a stipendiary magistrate, the
ground of the application being that the
prisoner had not consented to be tried
summarily ?

Queen v. Bowers, 34/550
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Conviction by stipendiary magis
trat fabea orpu 1o review a on
1 made summary under the Code
w theft, by the stipendiary magistrate
f the City of Halifax
The King v. White, 34/436

Queen v, Bowers 1550

8. Illegal sentence—Writ of ervor

A prisoner on conviction was sentenced
to two year m |-Il~ul\|lnui m the ounty
ail, and application was made by ha
rpus Lo review the sentence as

in the Supreme Court He

hargin the rule nisi, that after

vietion by a Court of superior erimina
urisdiction, habeas corpus does not a)
Iy In re Sprou 12 SO0 140, fol
ved and that the only recourse is by
rit of en Further (Weatherhe, 1
ihitante), that the Supreme Court ha
ndoubted jurisdiction to « riain sw
proceeding. not only ex ly and im
liedly b tatute, but also a waring i
iminal matters, the oviginal common
jurisdi f  its prototype, the

wh in England. And

mirt of Queen’s |
at the convieting and reviewing tri

winal being theoretioally one and the

ume Court, was not an objection
Note But now Criminal Code, =

3, seems to abolish the jurisdiction

In re D. O, Ferguson, 24/106

9. Evasive return.]—A writ of habeas

orpus was issned  directing  defendant
e patroness of a benevolent institn
tion for destitute hildren, to produce
ertain children, alleged to have hee

laced by their father, the petitione:
ith her in Edinburgh, Scotland, and by
wor illegally removed to this Provinee
after demand made upon her for their
ustody I'o this defendant returned
that the children were not then in her

ustody, possession, power or contre

and that the petitioner was an unfit per

on to have possession of them. This re

tarn was set aside by th
Chambers as evasive, and an amended re

urn was wde, containing further pay

ticulars, but not justifyving the legalify
of her course in having withheld them

from the petitioner, after demand made

Held, that inability to produce the

hildren \ witicie
€ resu o s v
! the
le a nent
lowed 1 ' I i
lefenda i Ve a
tunit i producie he ildre
nin fann e | Licuiar |
en f
st heard em an
1y ] \ ore e helieve
. . e has ma
QOueer " Dela
n, 22/547
0 he wri \ vehmer I |
1P for thir la {
dant made a I return, setti f
as Tull pa a8 were o
nd, and the preses Idresses. a
believed the ‘ .
instructed  he ieitor ¢
‘ for their 1 er he afMidavi
the solivitor el tortl that 1w ad
lespatehed an a to the
iven, hut i not ascertain t
vhout f the childre It did
pear that the agent was provide
any credentials establishing hi
" | lete ' gt
igate 1 atter:— Held, that the
| 1vla mild  he elf \ ]
e addy « houl fn \
wlvertised or wsed personal infly
1 ke w In and voul ‘
‘ \ ' vieh ta 1
1 n order to purge her
t N having dome so. | t
I he executed and the
I to answ rrogatorie
In re Emma Stivling, 23/195

11. Cusindy of children—Sufficiency of

return to writ A writ

ne was all 1. directed to the Halifax
Infants’ Home y produce two children,
At the instane their guardian 1
tppointed A return and an amended re

turn wa« made to the effect that the

childven being of suitable age, had been

under the regulations of the institution

placed with suitable persons, whe under
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303 HALIFAX,

Halifax has jurisdiction to inquire of,

and commit a prisoner for, an offence
committed at MeNab's Island in Hali
fax Harbor, being a place beyond the city
limits (but within the county)

Queen v, Brown, 31/401

5. Conviction under city ordinance—
Must set out ordinance.| —Certiorari, to
remove a conviction by the Stipendiary
Magistrate, for that the defendant “did
unlawfully purchase old iron known as
marine stores, contrary to the ordinance
to amend Ordinance 29 of said city,
passed on the 27th day of April, 1871,
el

Ihere was no such ordinance, but there
was an ordinance passed on the 27th day
of April, 1881, for the licensing of junk
dealers, et

Held, that the conviction was bad as
not properly setting out the ordinance
or by -law

Also, as not setting out that the de
fendant had a shop, store, boat, scow,
vehicle, ete,, in connection with his busi
ness, to make a subject for license under
the words of the ordinance. That merely
purchasing “old iron,” without employ
ing one or other of these adjuncts to the
business of a junk dealer was not an of
fence against the ordinance requiring a
license to be taken out

v. Silas Townshend, 24/357

when due.] City Charter,
sections 2, 366, which provide that
taxes shall be due on May 3lst, is not
so amended by Acts of 1897, o, 44, &, 22
(authorizing the City Collector to allow a
discount on taxes paid before July 31st),
as to change the date upon which taxes
fall due to the latter day
Barrowman v, Fader, 31/20

CITY OF. 304

had he been the transferee of the fee
absolutely

But all steps under this Act, such as
the preparation and certifying of assess
ment lists, ete, leading up to the crea
tion of the lien must be strictly and lit
erally observed, and payment of the
taxes must be first demanded from the
person assessed, before the lien is re
sorted to.

And a provision of the Act to the ef
fect that the deed executed to a pur

chaser on a sale enforce the lien shall

be conclusive evidence of the regularity
of all previous proceedings, will not be
construed to refer to preceedings relat

ing to assessment, but only to proceed

ings relating to the sale.
Cogswell v. Holland, 21/155, 279
O'Brien v, Cogswell, 17 8.C.C. 420

8. Action for sewerage rates—Certificate
of collector—Pleading. |
County Court where judgment was for
plaintiff in an action by the City of
Halifax for sewerage rates By the
Acts of 1883, ¢, 28, 5. 65, the certificate
of the City Collector is made presump

Appeal from

tive evidence that the rates sued for are
due and unpaid, This certificate was not
produced : —Held, that this would have
prevented the plaintiff from recovering
the taxes, under the evidence given, if
defence, which was
graph is too gen
eral, which merely alleges that the de
fendant was not legally and properly as

put in issue by

not the case. A pa

sessed, while the rules require him to
deal specifically with each allegation of
fact of which he does not admit the
truth, and raise by its pleading all mat
ters which assert that the action is not
maintainable

City of Halifax v. Hartlen, 26/263.

:
.

7. Lien for taxes—Construction of
Act.]—Under Acts of 1883, ¢, 28, the lien
of the City of Halifax for taxes assessed
on real estate takes priority over a mort
gage already existing at the time of the
passing of the Act, and inasmuch as the
Act does not refer to taxes which ae
crued before its passing, it is not to be
considered as retroactive, but merely as
placing a mortgagee in no better or
worse position than he would have been

|

|

0. Water service.|—Semble, the city
cannot hold a property owner liable for
its disbursements in laying a water ser
pipe from the street main to the
property line

Lindberg v. City of Halifax, 31/154

vi

10. Sidewalk construction — Liability
of property ownmer.]—By the Acts of
1861, ¢. 30, s. 13, the owners of real es
tate fronting on certain specified streets
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f the City of Halifax were requir
supply brick and granit irbstones for

sidewalks, to be laid down at the e

pense of the

provided that where

brick or stone sidewalks were already

aid, which, in the judgment of the Com

mittee on Streets were good and suffi
ent, the section did not apply

By the Acts of 1890, ¢. 60, 5. 14, the
ity Council was empowered to borrow
noney for use in constructing such side
walks as the council should determine on
one-half of the cost to be borne by the
adjoining property owner

In 1867 the defendant’s predecessor in

tle had supplied brick, ete,, to the sat

faction of the Commitiee on Streets
which had been laid down in front of his
property in accordance with the Act of
1861, In August, 1801, the City Couneil
authorized the construction of a side
walk in front of defendant’s property

under the Act of 1800, and this was a

the defen

submit

ant's lability in respect th
I, MeDonald, (.1, and Townshend

senting, that the defendant was

not liable for one-half of the cost

In the Supreme Court of Canada

Held, reversing the above « m, that

the defendant was lial there being no

exception in the Act of 1890 in favor of
a property owner who had econtributed
to the construction of a sidewalk under
the Act of 1861, and the result not being
to compel the defendant to pay twice for
the same thing, the old sidewalk having
become worn out and dangerous

City of Halifax v. Lithgow, 28/268, 26
LR | 130,

11. Pipe line crossing private property
—Agreement respecting.| Defendant
city constructed a water pipe line
through plaintiff’s property, under an
agreement which required the soil re
of laying the
pipes, to be “well and sufficiently closed

removed for the purp:

1p.” and the land so broken to be “made
good.” The evidence showed that in
places the soil covering the pipes was
from two, to two and one-half, feet above
the original level

Held, this was not in compliance with
the agreement. But, that the use of

, CITY OF 306

stones for filling up the trench, which
interfered to some extent with the plow
ing and cultivation of the surface, was &

y incident to the construction of

Chisholm v, City of Halifax, 20/402

12. Title to streets.|—The Statute of
Nova Scotia, 50 Viet. ¢. 23, vesting the

title t wiblic )
I

ways in the Crown

does not apply to

streets of the City
of Halifax
O'Connor v. Nova Scotia Telephone
Co., 23/509, 23 SO0, 276
13. Notice of non-repair of street—
1890, ¢ 60, 8. 35.] —Whether required
in action for injury causing death
See NEGLIGENCE, 23
14. Negligent maintenance of streets. |
Liability of city
See NEGLIGENCE, 18, 23, 28
15. Encroachment on street City
charter, section 454 Building without
permit. | —Section 454 of the charter of
the City of Halifax requires persons in
tend

to build “upon or close to the
line of any street,” to apply to the City
Engineer, to define such line and issue
his certificate, et The defendant, in
making alterations to his house built a

porch or entry, on ground where some

years before another porch had stood
without applying to the City Engineer,
and in the face of warnings not to pro
ceed

On petition of the City Recorder, as
set out in section 454, a Judge ordered
the erection removed; with costs against
defendant because of proceeding after
notice

On appeal:—Held, Ritehie, J., and
Graham, E.J., dissenting, that the order
of the Jue

ge must be set aside because
it was the duty of the city to show the
location of the street line, which it had
not done

In the Supreme Court of Canada
Held, that the evidence would have justi
fied the Judge in basing his order on the
fact that the building was “close to” the
line, but as the petition referred only to
the building being “on the line,” whi




N HUSBAND
was not shown as a fact, his decision was
roperly reversed

City of Halifax Reeve 20/ 150
N, 340

HIGHWAY
See also STREET

|. Duty of removing snow-—Govern
ment railway employee A\ section hand
employed on the Government Railway i
not exempt fron f ting i
en n f ) \ pa
ng a penalt v a Provineial
Act, by the ' " it
i rvice it the same
time for th " il
way

Fillmore v. Colburn, 28/202

Rule of the road.| A« to the pass
ing of tean Element  entering inte
Nee NEGLIGENCE,
HORSE

Hack horse A hack horse is one
which is wsually drviven in a hael Ihe

fact that a certain horse is thoroughbred

does not affect the matter

Nee Race

HOUSE OF ASSEMBLY

See ASSEMBLY, HOUSE OF

HUSBAND AND WIFE

See also Dower, Marrien WoMAx"s Pro

PERTY ACT

1. Pledging husband's credit—Notice

given by husband.| - Appeal from the
County Court from a jndgment in favor
of plaintiff, for supplied  defen
dant’s wife after notice to plaintiff and

that defendant would
liahle lehts
Per Weat he, I,

in the newspapers
hold

tracted hy

not himself for oon

his wife

AND WIFE s
heve i en lefe
anthoriz ‘ rehase of e goods
b ¢ adn . e
hrer t n plaimtaly
and brought . ' 1
w0 goods where | ed with hi |
ven, I n fa i ' v
present ‘ e judgine
Pea | \
| ed meant 1
il a 0 " us |
A pary ‘ ‘
Mo | { )
| Mol I
wri ‘ ‘
o | " th of 1 e
her hushan iking the
be  prove vmple '
ade fon i
family, by putti wr in )
ready mon and forbidding her v
pledge hi redit, and publishing notice
that ' | ' I )
and e " 1Htin 1 ] v
aware of publication, tha
ment should be tor the defendant Al
that the fact that he wa A ATy ' 1
were  purchased  in defend
shop affords no evidence of an im
withority to the wife to purchase
eredit
Powe Smi 24 /283
| Smith, 23/28
2. Wife disposing of husband's prope
ty to purchase necessaries.| \ppea
from the County Court in an action
the conversion of a bull alleged to I .
property of plaintiff,  The animal
been purchased by defendant from °
plaintifs wife during his prolonged ah
sence from home Ihe wife swore that
she was forced to sell, to procure 1
saries The County Conrt  Judge J
that the wife was within her legal right
in the transaction
On appeal by  plaintiff :—Held, per
Townshend, 1., Ritehie, 1., concurri
that the v of the wife only ex
tended to binding the hushand’s eredit
to procure nec ies for her support
not to disposing of his property in any
ense At common law, she could not




ty

Payment by

Insufficient
1

tations. )

fe
by ti
Held, that t
1
hert
Wife acc
\ fe ma

Wife
v wife

r hushg

hand

onte

AND WIFI

f

SAND
i 40
Separate estate — Reductior
possession—Deed not delivered
. H 1
wife without author "
nder Statute of Lim "
nt al t "
thority. but a .
mand f 1 0
Restraining guardian I
MeKe 20 t t lia f
' Pose "
! n doubtful )
epting order for money
¢ f Moient evound f .
training ¢ t the instar
rder f e paym
pet. And \ e ol SFPam—.
. " 8. Indictment of husband
atif it
wife 1 tif Must be »
Mathe 2 /456
thereor
Nee ('RIM Al AW {
joining in deed.] - The effect
« uniting in a conveyance with N Married woman — Non-joinder
and, is not to vest any estate in husband in action for negligence. Whe
itee. apart from that « ¢ absent over seven vears
relinquish an See MarrEn Womax's  ProreERT
Act, 1

but rather t
the nature of an

in

it in

rig




il INCORPORATED TOWN N

ILLEGALITY rescue wis made, who could not main
tain an ordinary action therefor (3

See CONTRACT, 10, FRAUD AND MIske Fhat an appeal of & summary convietion

FERARETARING, e, 35 having been made to the County Court
under RS, 6th Series, ¢, 104, & 60, the

decision of the County Court was final
IMMORAL AGREEMENT Queen v. Loslie, 25/163

See CoxTRACT, 13

IMPRISONMENT
IMPOUNDING OF CATTLE For debt. | Nee CoLLECTION ACT, IN

PIGENT DERTOK
I. Sale of animal—Replevin.| To an Otherwise, | Soe FALSE ARREST A
won of replevin for a steer, defendant IMPRISONMENT, MALL
eaded that he had bought the animal at

OUS PROsE
CUTION, CANADA TEMPERANCE ACT
o sale by a poundkeeper under the pro LIQUOK LICKNSE ACt
visions of RS 5th Series U I'he

intifl contended that the sale was not
lawful, inasmuch as it had not been ad
vertised by notice posted “in the thres INCORPORATED TOWN

most public places in the settlement

ws required by seetion 14 of the Act, and 1. Election of town councillor—Con
because he had boen misled by the mis. | tractor—Method of questioning.| - The
leseription of & od ear mark in ‘Towns Incorporation Act, 1888 . 50

the netioss pested | (e), renders “any person, directly o

Held, that as the notices had boen | indirectly, by himself or his partner

posted at the post office, meeting house : having a contract with the coun

mills and blacksmith shop, the act should | ¢l ete.” ineligible for election or sitting

be considered complied with, unless the as a councillor. On quo warranto pro

pladntilf could show that there were | ceedings to test the validity of the res
ore public places in the settlement; | pondent’s election as such

and that the misdeseription of the ear Held, that being a surety on a bond

mark, if any. was due to the negligence for the due performance of his duties

{ the plaintiff § by the town inspector of licenses, ren

v making the same in

definite, no bad faith being attributable | dered him ineligible, but that the

1o the poundkeeper. MeDonald, (.1, dis. | validity of a town election might only

ented be inquired of under R.S. 5th Series
57

Dodge v. Baker, 24/562 |
Semble, the act of illegal sitting might
2. Rescuing cattle—Conviction for be tested under the Crown Rules
Penalty—Recovery of | Defendant was Queen v, Kirk, 24/168

onvicted by a Justice of the Peace and

sdjudged to pay 84, for having contrary 2. Certiorari to town council — Does
to RS 5th Series, . 67, s 16, rescued | not apply.]—Certiorari only lies to in
some cattle from 8 who was driving ferior Courts and officers exercising
them to the pound judicial functions, and the act to be re

The defendant appealed the conviction | viewed must be judicial in its nature
to the County Court, where it was | not legislative or ministerial
affirmed. On appeal to the Supreme The action of the council of an incor
Court:—Held, (1) that the penalty was | porated town in passing a resolutior
properly enforced under the Summary | looking to the better enforcement of th
Convictions Act: (2) That the penalty | Canada Temperance Act, and providing:
was punitive and not designed as com for a division of fines to be impose!
pensation to the party from whom the | with volunteer informers, is a ministeria

de|

tai



. 13 INCORPORATED TOWN HE
3
t & judicial act, and certiorari does i, Recorder—Amotion of town office
r apply Council not the ' corporation”| O
e n re Town Council of New Glasgow precesdings s the naters s
- 10 ranto dire to his suec by th
i th Town clerk—Claim for salary.| relator, wi vd been recorde
fina \ction by an incorporated town agninst Lows Frur test 1 all
former town clerk who had quit his | Ws removal by the tows nei
sitior and retained town monies L Held, ever corporation ha ' e .
espond a counterclaim which he raised power o remove i licers |
" good cause, but su ver cat e
He had acted as town clerk under a | e¥ercised by any L
ial Act of incorporation superseded | the corporation, w pecia vested
| the Towns Incorporation Act, 1888 in that part by prescription or charter
I latterly under the latter Act, hi Under the Towns Incorporation Act
A slary being fixed at varying amounts the imhabitant not the town coun
RS m year to year by resolution of the | «il,” is the rporation,” and the re
ACT aneil, in which  course he  had | corder being an officer of the corporat
qulesced.  He was free to quit hi the towe ' 1 he absen
sition at any time f expre | withority — (pre
Held, there was no evidence of 0 ipt b . ’
support his counterclaim remove him, | ' nde \ it
Town of Sydney v. Hill, 25/433 ted him to offiee.  Disti
Con 4 Recorder—Salary—Costs of litiga -~ hé Faare She
I'he tion.] - Plaintiff barrister, brought ' - : { Halifa el Ule "'
\ b aetion for salary as recorder of the in
y rporated town of Truro, and for pr "‘ . }‘ » . Jrante ’
tne essional serviee in conducting litiga
our n L N -
tin Held, he might recover as salary the Queen ex rel. Laurer t
pr inimum amount fixed as payable to /42
res the recorder of the town of Truro by a
pecial Act (1091 19), without seek . Water commissioners—Remunera
»on ng by mandamus to compel the town tion. | Phaintil snd twe othe .
ie mineil o through the form of fixing ioined) . had scted camiasieig "
ey the fgw pointed by the tows " under spe
t As to recovering costs for litigation lagidiation §o intveduse & Wwe apply
nl nducted; though the rule requiring all | ;& "0 5 0T now sued for
ries scts of incorporated bodies to be wnder | LT g dature had pr
seal has been greatly relaxed, it still vided that they should be paid ot 1
ight applies to all acts not specially within Sasulien af the snimall® acd thit tad
the purposes of incorporation. The con- | 4 o' 0 hould receive © a
duet of law suits not being within the T
objects for which a town can be said to
Held, plaintiff might maintain actior
Yoes have been incorporated, unless plaintiff -
. was retained by resolution under seal, [ “POrt from his fellow commis
- their functions not being joint under the
ing he was not entitled to recover Wl Homgy L gmsbgoslio
. But this requisite having been dis e e s
ure ensed with in plaintiff’s case by the el Pt ssmescsialte ‘.
pecial Act above referred to, the town 4 " ‘ e
aving had the benefit of his services :’ EWE SO Sen gt y
" ould be held liable to remunerate him | ¢ ¢ ;1‘. St
o therefor, though the evidence disclose no | [o'=0 M6 RIEE, * A6 R CEVEE St
it efinite contract of employment or re ‘ i
tainer Weeks v, Town of North Sydney, 2¢
v Laurence v. Town of Truro, 26/23] 306




15 INFANT 3 1l

Width of new street.| Section 144
\ of INSS forbad the opening
any mew streel by an incorporated
Ik width than 50 feet Held
. - S ensE n proceeding
slension of as isting street
1 1 ol wl st form 1 Lhe
\

Partridge « 1 n of North Sydney
Towns Incorporation Act, 180
Limitation — Nuisance | An action in
enee v continuing nuisance is not
ed by the Towns Incorporation Act
N 205, which provides that “ne

n ex delictu <hall be brought against

ny town incorporated under this Act
unle within 12 months next

the wse of action shall have

ed,” except as to damage suffered

e than one year before action

Archibald v. Town of Trure, 33/401

1 SO0, 380

construction of sidewalk

Injury

I. Defective

Defective maintenance aused

by grating - Liability of town

Nee NBULIGENCE, 2]

10. Questions of taxation under Towns
Act
Faxarion

and amendments

Incorporation

Nee

Il Imprisonment by stipendiary magis-
trate.| ]
the

there be no common gaol

within limits of an incorporated

town, a prisoner sentenced by the sti

pendiary  magistrate, may

lawfully be
d elsewhere
AeT, 11

nveyed to and confir
TEMPERANCY

Nee CANADA

12, County stipendiary has
n to conviet for an offence committed

jurisdic

ithin an incorporated town
Nee MAGISTRATE, 8

INDICTMENT

See CRIMINAL Law, 10

INDIGENT DEBTOR.

1. Consent to discharge.) - If a debtor

imprisone INSN) . | et er ex
it application for his dischar
under the Act and before a hearing
ndd e vl T ¢ or hi h
tor, as | promise, consent
hi lischar thers annot  be  an
further proce toany time enfo
the judgment

Dunbar v. Ro 2/ 282

. Presumption of suing for anothe

Indigent debtor b action afte

maki nment  under

At

general  wsnig
Security for costs ordered

Nee CosTs, 5 N

INDORSEMENT

Of indictment. |

Nee URIMINAL Law, 10

Of negotiable instruments. |

See Bias axp Noves, |
Of warrant.|

Nee FALSE ARREST AND [MPRISON
MENT, 4

Of writ of summons. |
See MLeaping, Pracrice, 2, 67

INFANT

1. Action by infants for negligence
Contributory negli
youn

Recl

Aged 10 and 2 years

does not operate against

gence
child
less driving

See NEGLIGENCE, T

Nor negligence of parents

2. Adverse possession against infant
The plaintiffs
against defendants who had been in pos
session 24 During the first te
s the plaintiffs had been under ti
but this
irteen
disability

claimed in ejectment

vears
ves
disability

brought

of infancy tion wa
until fo
the

defendants’

afte
Held
had

not vears
the removal of
that  the

ripened into a title good against all the

possession

world

235

Shea v. Burchell, 27




Afhdav

C
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ant

establishing own age
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n whi
uetion of tract of age

e PRINCIPAL AND SURETY,

Commitment to an institution

\ nmittal of an infant to the

Mahoney Children, 24/8¢

Contract of hiring—Voidable by in
Quantum meruit—Set off for neces

Protesta
to his m
laugl
lesired to br
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tainir t
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y in injury to h
et intain a
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319 INJUNCTION 320

(Graham, E.J., concurring), that the
father should be awarded custody of the |
infant on his undertaking not to inter
fere with her religions views Per
Meagher and Weatherbe, JJ., that noth
ing had been shown to warrant inter
ference with the father's natural rights
In re Nellie Marshall, 33/104

. Right to custody of infant in certain
cases. |

See HABEAS Corrus, 9

10. Right to choose guardian.] - An
infant who has attained the age of 14
years has a right to choose its own
guardian, and may petition the Court of
probate to make a change

The grandfather of the infant is a
suitable person to be guardian, though
residing out of the jurisdiction
349

Loasby v. Egan, 27

1. M by guardian —
Action by surety against guardian to
restrain misconduct, and for indemnity

—8uch proceedings may be instituted by
anyone—Powers of Court—Jloinder of
parties

See GUARDIAN, 2

12 Laches of infant—Not to be con
widered
See Prosate Counr, 12

13. Trusts for benefit of infant—Main
tenance —Trustees must first exhaust
income of fund ultimately least beneficial
to infant,

See TRUST, 14a

INFORMATION.

Altering information.] — An informa
tion for a violation of the Canada Tem
perance Act purporting to bhe that of A
was signed and sworn to by B. In the
presence of B. the magistrate afterwards
erased the name of A, and inserted that
of B, but did not re-swear B.:—Held, a
convietion following was bad. And the
defendant having raised the objection

and caused it to be noted, had not after

wards waived his rights by proceeling
to his defence
Queen v. MeNutt, 28,377
See also ATTORNEY -GENERAL, 1,
CURIMINAL Law, I8

INFORMER.
See INtaxe Revesuve, lLaguos 1o
CENSE ACT, 23

INITIALING.

Judge initialing summons —Whether it
has the effect of an order—The Court
equally divided

See Ewpcemion, 3

INJUNCTION.

1. Action pending — Restraining pro
ceedings.| —Per Graham. E.J.  Indepen
dent action by injunction, must not be
taken to restrain proceedings in a matter
pending in the Court. RS, 5th Series
e MW, s 12, soss B, T An action
which has proceeded to the point of levy
une

ution on a judgment recovered
therein, is a matter pending. The proper
remedy is by application in the cause
as by interpleader, ete., ete

Rogers v. Burnham, 24/535

2. Staying proceeding in County Court
Application to Sup Court.|
Semble, the prayer should be to restrain
the applicant from proceeding with his
application, not to restrain the Court
But the difference being small, amend

ment was here made at the costs of the
applicant for the restraining order, fixed
at $5

Clattenburg v. Morine, 30/221

3. Restraining operation of statute.)
The plaintiffs had obtained an interim
injunction restraining defendants from
cancelling  stock, in  which plaintiffs
claimed ownership, in pursuance of a
statute expressly directing such cancella
tion: —Held, dissolving injunction, that
the remedy, if any, was not by injunc
tion, The Courts will construe a statute




Company

INSOLVENCY

Interim injunction—Costs 1

Restraining shareholders

Lessees of mining rights—Surface
wners The plaintiff ught an i
n to restrain the defendant, w

ner of the fee in certain lands

as Hurricane Islay rom inter

' W plaintift peration n

k f an old shaft sunk by a
‘ 15 lesser He base right

nterim rder on | An award of

Nuisance

I

bitrators under the Mines Aet, of dam

the defendant surface owner
I A lease from the Crown of
als, et below the surface, claim
it this earvied with it the right to
Meagher, J., refused an order

efendant undertaking to abstain

the acts prayed against pending
Plaintiff having appealed Held
e validity of the award | ¢ in
n and the Judge seeming on

t invalid, he was within his dis
in refusing the injunction

McMillan, 25

rave Mining Co, v

Semble, where a nui

A continuing one, no compensa
lamages to an injured party, can
idered adequate, and an injune
ht to issue, though otherwise

erations of a chartered business

N.8.D

INLAND REVENUE

Informe Notice of action P
wre of
fer
1 ! ¢ necessa
¢ A \ Tt '
I 1 ant in 1t
1 i not ntitled he notice
action prescribed by the Inland Reven
A\
Wi t v " 232
Carr v, | ¢ 23/32

Forfeiture of horse and waggon for

transporting goods Plaintiff, a licensed

truckman of the city of Halifax, brought

Action against defendant, an auctioneer

for selling a horse and w

rgon seize |

under the Act for transporting goods

in violation there

Held, that defen

lant in so s¢ licer under

¢ Was an
the Act, and as such was entitled to or

month's notice of acti which had not

been give Also, that the fact that
plaintiff was a licensed truckman, bound
under penalties, by bylaw of the ecit

to  transport any load Were

hir

afforded no sufficient answer to the viola

tion of the Inland Revenue Act
Weatherbe and Ritchie, JJ
MeDonald

dissented

Clarke, 22/110

INSOLVENCY

See ASSIGNMENT, (OLLECTION AcT,
CoMpPaNy, 33, PArTNERSHIP, 10

PropaTE CoURt, T




323 INSURANCE 24

Ground for security for costs. )

See COSTS, 57

INSURANCE

Aceident, |
Fire, 8
Life, 12
Marine, 156

ACCIDENT INSURANCE

. Condition—Payment of premium |
A policy of insurance against accident
contained a condition This  policy
shall not take effect unless the premium
be paid prior to any aceident on account
of which elaim is made Held, that
this applied to the original  preminm
only not to renewal

P leey v. Manufacturers Accident In

Co., 20/124, 27 RCC. 374

2 Agent exceeding authority —Notice

In an action to recover under a policy
of accident insurance for the death of
the insured by accident, it appeared that
the agent of the defendant company had
induced the deceased to renew his policy

taking as payment of the premium of

r £15 and %1 in

$16 a promissory note
cash, and delivering to him the official
receipt of the company T'he company
had in private instructions to agents
forbidden them to take notes for premi
ums

Held, in the Supreme Court of Canada

wynne, 1., dissenting), that as the

nt had been employed to complete
the contract. and had been entrusted with
the renewal receipt, the deceased might
fairly expect that he was anthorized to
take a premium note, having no know
ledge of any limitation of his authority

it

and the poliey not forbiddi
Pudsey v. Mannfacturers Accident Ins
Co., 20124 SO 4

FIRE INSURANCE

i General agent and adjuster—Power
to bind company—Waiver of condition.|
I'he general agent of defendant com

pany at Halifax directed an adjuster to

proceed to Antigonish and report on a
loss by fire This adjuster investigated
the loss, not, however, in the usu way
prepared proofs which were signed by
plaintiff, and forwarded the same to the
general agent I'he general agent then
aused the local agent at Antigonish to
inform plaintitt that the amoun ved
by the adjuster as the extent of | loss
would be paid

Held, that the company was hound by

the terms of the settlement

A condition of the policy required the
psstured within fifteen da Afler the hre
to submit as particular account of the
loss as possible, which was not don

Held, the assured having placed every

facility at the disposal of the adjuster

who did not require literal compliance

the jury was warranted in finding 1
the condition had been ‘n||1,4]u I with
Kirk » Northern Assurance |( |

i Condition—Notice of loss—Waiver
by agent.) Certain  conditions of a
policy of fire insurance required proofs
ete , within fourteen days after the loss
and provided that no eclaim should be
pavable for a specified time after the

loss should have been ertained and

proved in accordance with this condition
There were two subsequent clauses pro
viding respectively that until such proofs
were produced, no money should be pay
able by the insurer and for forfeiture of
all rights of the insured if the claim
should not, for the space of three months
wfter the oceurrence of the fire, be in all
respects verified in the manner afore
saud

Held, that the condition as to the pro
duction of proofs within fourteen day

was a condition precedent to the liability

of the insurer that the force of the
word “until * in the subsequent clause
could not give to the omission to produce

ifled, t)

such proofs within the time

effect  of tponing recovery merel

until after their production, and that
the clause as to forfeiture after three
months did not apply to the conditior
specially required to be fulfilled withis
any lesser period

Also, reversing the decision of 1
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title to the property assured, the liability
of the company shall thenceforth cease
I'he defendant gave a chattel mortgage
to G. of the property assured

Held, that the giving of the chattel
mortgage was not an assignment of any
interest in the policy, and was not a
or change of title within

sale, transfe

the meaning of the condition unless a

transier of the whole interest of the
assured
But. by the Supreme Court of Canada,
he it though the chattel mortgage
was not a “sale or transfer” it was a
ange of Ltitle within  the meaning
of the condition; and that it was an

incumbrance even if the word “ incum
brance n the condition meant incum
brance on the policy

Salterio v. Citizens' Insurance Co., 26/
16, 23 S.C.C, 166,

0. Condition of policy—Giving of chat-
tel mortgage.] A condition of a policy
of fire insurance sued on was: “ If during
the assurance, any change takes place in
the title to or possession of the property
described in the poliey, or in the event
of any change affecting the interest of
the assured therein, whether by sale,
legal process, judicial decree, voluntary
transfer, or conveyance of any kind
the consent thereto of the company in
writing shall be obtained and
endorsed thereon.”

The plaintiff gave a chattel mortgage
to G., of the property described, without
notice to the company:—Held, that he
could not recover under the conditions

Salterio v. City of London Fire Ins
Co., 26/20, 2

10. Condition — Inventory to be fur-
nished.] —Action to recover a loss under
a fire policy on a business stock. A con
dition of the policy required the assured
within fourteen days of loss “ to deliver
as particular an account of loss or
damage and of the value of the property
destroyed as the nature and circum
stances of the case will admit of.”

The plaintiff rendered a statement that
‘ the property consisted of general mer
chandise. and the said merchandise con
sisted principally of dry goods, boots,

327 INSURANCE 428

es, and hardware containel

shoes, groce
el That my invoice book was
burned, and | therefore have no adequate
means of estimating the exact value of
the property That I have made
a careful estimate and find the
same to be between $3,000 and $4,000
Plaintifl’s clerk testified that if given
time immediately after fire, she coull

have made a detailed account of the
stock

On appeal from judgment for plaintiff

Held, that the condition of the polic
was not complied with (Affirmed by
Supreme Court of Canada.)

The jury having failed to answer a
question proposed by plaintiff as to
whether he had rendered as detailed a
statement as might be, and a question
proposed by defendant company, as to
whether he might not with the assistance
of his clerk have made up a tolerably
complete list, etc

Held, by the Supreme Court of Canada,
aflirming the decision of the Supreme
Court of Nova Scotia, which reversed
the finding for plaintiff, that there was
no occasion for a new trial, as a jury on
the evidence could not find answers
favorable to the plaintiff

Nixon v. Queen Insurance Co,, 25/317,
23 RCC. 20

11. Tenant for life—Insurance by.)
8. being tenant for life of a certain house
insured it against fire. The house having
burned, the insurers paid her the amount
of the policy. Immediately afterwards
she died, and the remainderman laid
claim to the insurance

Held, 8. not having been under any
legal obligation to insure, nor to restore
in case of fire, yet had an insurable in

terest, and having insured out of her own
monies for her own henefit, the resulting
fund belonged to her estate

te Estate Susan Curry, 33/302

LIFE INSURANCE,

12. Application — False or evasive
answer,] —In an action to recover the
amount of a poliey of life insurance, the
defence set up was breach of warranty,
voiding the policy, in that a false or
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ailed fr Park’s Tsland laden with salt
r Lockport, N8 Saon after leaving
e encountered heavy weather and was
forced to return, leaking badly, and was
beached to prevent her sinking here
facilities at Twrk's Island for
epairing. and repairs would have ex
eeded her value, and her condition would
it of her remova There were
0 mear reasonably < Iy nmani
At ion the owners, and the
was i " f further destruction
so t ! er sold |
He wat the " '
tive total and that the sale w
Justifiable, and that the necessit here
for eat enon to pass the pr
pert o \ that  the reun
. v oN I the master fr first
municating with the owne and that
| t Wi eard of the
excused from giving notice of abandon
ment to the underwrit there being in
wh a case nothing to abandon
In the Supreme Court of Canada
Held it i the vessel could have been
takes ! t where repairs could have

been effected, though at an expense far
Whandonment

[ \ tive total But if the
{ Vesse ild not have been removed, nor
| repaired where she was, nor owner
ted witl f ¢ veeks

: urin hied he N I have heen in
: far further damage, the ster
i acting bona fide for the benefit of a

‘ the exensed notiee ¢
) il v. Nova Seotia Marine Ins
( R/52, 20 SO0, 65
) Acceptan abandonment -
: “Moston clause "—Acts of agents. |
! Plaintifs vessel, insuwred by defendant

ompanies as to hall and freight, lof
Trinidad for Vinevard Haven, with a
vrgo of molasses,  Shortly after leaving

e encountered heavy weather and

put into St. Thomas in a leaky condition
A iwrvey resulted i n order to dis
charge and  store argo and place
| ssel on the slip for repairs, bt hefore
! anything was done, agents arrived simul

131 INSURANCE 32

taneously on behalf of owners and in
surers, and several interviews took place
without determining on any thing definite
plaintifl’s agent insisted that the cargo
should be transhipped. and the vess

Ater temporary rej should be taken
to a northern port for full repairs, The

agent for the insurers insisted that pe

manent repairs should be made at S
IMomas, the cargo thereupon to be r
hipped Before the arrival of the
wgents, notice of abandonment had been
iven

I s ¢ of the failure to agree
plaintifl’s agent withdrew from the pr
ect of repairing ich was Wereup

cede ith by defendant N panie
wrent alone

\fter these repair ere  completed
il the cargo reshipped the vessel was
found to be still leaky and unseaworthy
and that td again be ne y o
lischarge the cargo t the repair
‘ refused 1 nsent bursements
having run up to two-thirds of the value

the vessel, and an attempt o raise
noney on b mry having failed, she
vas finally sold under process to recover
laims for vepai

The policies contained what is known

Ho

ton clanse that the acts

of the assured or the insurers, in re
wering, saving and preserving the pro
perty insured, in case of disastsr, shall

not be considered a waiver or

ceeptance

of an abandonment he jury having
found that there was an acceptance of

the abandonment

Held, that the vlerwriters having
intervened for the purpose of making
permanent repairs, such repairs must be

thorough and made within a reasonabl
time, otherwise they must bhe held t
have accepted the abandonment And
that the Boste

 claus refers rath

refuses to save the ship, than to cases

ere he attempts to save her Also
the plaintiff wa early prejudiced by
the interference of defendant’s agent

s the expenses of repairing at St

Thomas were excessive, and as the vesse

wmld not be re-metalled or re

asand
there, whereas if she had been take
by plaintiffs agent
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19. Ilnsuring advances—By owners of
hull—Meaning of “advances.”| 1. & Co,,
managing owners of the barque * Lizzie
Perry

insured with defendant company

during which she was lost

Eade to Buenos
I'he

on a voyage from
Ayres
oney expended

was from a
but it
all the

was effectel

obtained
bank o eredit of L. & Co
was understood to be a
When the
20000

debt of

owners insurance

the words on advances was

filled in, in the printed form of poliey,

balance was applicable to the hull

e defendant company knew that it

was dealing with the who could

not

owners,
Plaintiffs
brought action for a total loss

insure advances having

the only

defence was that advances of owners did
constitute

not
Held
that

an insurable interest

Weatherbe and Townshend, JJ)

the defendant company knew it

was dealing with the owners who were

the applicants, and knew that the owners
ould the

tract

not insure advances con

was referable to such interest as

plaintiffis  could insure, and the policy

so read as to exclude the
(Affirmed in Supreme Court
Weatherbe, J The

though sometimes use!

would be word

wdvances.”
of Canada.) Pe
word * advances

in marine insurance agreements, is not a

word which has any legal known signifi
nee
Per

word

Townshend, J Assuming that

the advance mercantile

meaning, which the . is bound to

ccognize without « evidence, it

could not have had that meaning in the

contract the parties were making

conld

as
each party kne that
make
Per
issenting, that the evidence did not dis

the

owners not

advances

McDonald, €., and Ritchie, J,,

|

close any intention of parties to

make a contract different from that ex

pressed on the face of policy

British Ins. Co,, 27

8.0(

Law v America 3

20. Insuring disbursements—No insur
able interest in plaintifis—Agency for
owners. | —Plaintiffs sought to recover on
a policy “By the NS
Co., 8 C. & Co. do make

as  follows

Marine Ins

insurance and cause to be insured, lost

or not lost
8.8, ‘Oakdene,” at
Baltimore

Held
Ass, Co

repairs to

$3,200 in disbursements

and from Halifa

following Law v. British Ame

supra, that disbursement

ship meant increase in va

of hull, et and being at risk

tuted an insurable interest as

whether desigr

not being material

in the policy as insurance on hu

whether to be

lis

understood as a fulle

cription to we the reason

for
tional insurance
Plaintiffs

but

had n insurable inte

were agents for the

knew
not ef for

owners

underwriters and  tha

insurance was plaintiff

personally, and At the premiu wa

paid by owners, In the application the

question “ On whose a

application by the

ount wa

unanswered at the aceej

of the underw

inder the circumstance imounted

waiver of

tiffs should

the question, and that

recove
Nova Scotia

Cunard v Marine Ins

21. Misrepresentation—Rebuilding and
renaming—Insuring as new.| —The
tifl, in purchased a small
called Effort

putting her on the

1800

the built in 1568

rebuilt he

slip
the keel up

using, however, some

old material where it

He

was thought

s good as new utilized the

engines and and after »
re-registered her as built ir
He
company,
When

action to I

1800, by t

name of “ Clansman then insured

her in defer nt

the

replying t

questior built 1850

In an the face of the
policy i 5 fire

the

the defer

relied on wa misrepresentation that

the vessel was built in 1890, insteal of

1868
Held

Tudge

aflirming the de
(MeDonald, €0

ision of the tria
Weatherbe
the question a

hull

1., dissenting), that

ge referved to the and was

stantially true, and the only

the

answer |
conld he
the

returned, as question wa

of the ship, not of some of t

material employed
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bhad properly refused to withdraw the
case from the jury, and that there was

evidence enough that the vessel had been

on shore to warrant their verdiet for

plaintifl

Rudolf v, British & Foreign Marine

Ins. Co., 30/380, 28 SO0, 607

25 Seaworthiness—Unexplained foun
dering — Misdirection — New  trial.] A

sel insured by the defondant compan

by a policy which contained an express
arranty of seaworthiness, foundered at
sea shortly after leaving port here
vas no evidence to explain the cause of

her inking, but in the spring of that

vear she had been caulked, painted an?
caned, and & month prior to her loss,
he had been put on the slip and the
aulking examined and made tight, and
at this time she appeared to be perfectly
wind. The defendant company relied on

the well- known inference, that where o

vessel founders shortly after leaving
port, without any external circumstances
to explain the happening, she was un

seaworthy when she left port, to which

the plaintiff opposed the evidence of

rtual seaworthine

Held, that the question of seaworthi
NEss Was o for the jury, and that the
fact that no explanation could be given

the sinking of the vessel was not

to establish an inference that

unseaworthy at the time she left

port, in the face of the evidence to the

contrary
But the trial Judge having instructed
the jury ax a matter of law that the ves

sel was lost “by the perils of the sea”
instead of leaving it as a question to be
lealt with by them, there was misdire. -
tion, for which there should bhe a new

Morrison v. Nova Scotia Marine In:

Co,, 28/340

INTERCOLONIAL RAILWAY

See RATLWAY

340
INTEREST

I. Annuity charged on land.| Only
six years of accumulations of an annui
charged on land may be sued for and »
interest should be allowed thereon

Roche v. Roche, 22/211

2. Execution against realty-—And pe:
sonalty. | Six years' interest may e
levied against real estate

IFwenty years ag

inst personalty

Anderson v. Cunningham, 21/344

i Mortgage—Compounding Interest
Interest upon interest may not b
charged under a mort mge unless by ex
Plaintiff began fore

press agreement

losure proceedings against the defen

dant, und ¢ mortgage for 450 e

fendant ht more time, which plain
il granted upon receiving a new mort
gage for 8750, made up in part by com
pounding arrearages of interest The de
fendant gave a promissory note for the

difference between the mortgages. Sub

sequently plaintiff  brought  fore ure
proceedings and sought to charge interest
upon interest which had acerned since
the giving of the note

Held, that the giving of the note

amounted to an agreement by the de

fendant to pay compound interest to the
late thereof, but  that no agreement

could be impliel from that fact, to con

tinue to pay compound interest there
after

Tnomson v. 0'Toole, 21/1

4. Meaning of “within one year™)

Plaintiff executed an absolute de

conveyance to defendant, and at the
same time entered into an agreement in
writing for the redemption of the lanl«
upon payment of the sum borrowed and
interest “within one year"

Defendant sought to show a verbal

agreement by which he was entitled, as

to a part of the debt, to add interest to
principal, and charge interest thereon
Held, that  such  agreement, bein
verbal, was within the Statute of Frauds
Also that the documents above taken
together were a mortgage; and that
the use of the words “within one year

entitled the plaintiff to redeem at any
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Rescinding order The rule againat 4. Deciding points of law before trial

inding an order made by hin Under Judicature A N
apply to orders made ex \ 0 and O I
Ar ] } na i e J
that they ider 1 di
r 1] 1 hia \ tria t)
le without jurisdiction K ith Na
Iton v. Stewiacke Valle et Co
Dickie, 30/02 7. Disqualification A Judge ,
right for hi n protection to take
Judge may correct order—Recourse ial not natter fle
is by appeal At the jon of n vo "
by meent was takes

n order




i JUDGE 4

knowledge, and without evidence there.f

j'pearing from outside sources

Belden v. Chapwman, 21/100
¢ Disqualification—Governois  of »

college interested. |

being Governors of D

Three of the Court
College, resignet
being called
1

their Governorships upon
upm to hear a cause in which that eo
MeDonald, C.1,,

I do not see any distinetion between a

lege was interested. Per
case of that kind and a case where a
Judge holds shares in a bank, and dis
poses of them, to enable him with pro
priety to try a canse in which that pac
ticular bank is interested
Re Estate Alex. Mcleod, 23/163
Cf, Mauisteate, 13

7. Death of Judge.| FEfle
plication outstandin W

place before the retury wentioned
in the summons

See PRACTIOR, 20

%. Commissioner of Mines.| Ilis fun
tions under the Mines Act are not jud
cial

CE MiINeEs Axp MINERALS, 8

9. Warden of municipality.] - His at
in appointing an arbitrator as to s
Mines Act

judicial.  (Per the Privy Council,)

face rights, under the is not

See MINES AND MINERALS, 15

10. Prothonotary, being merely a mi
isterial officer, may not decide whether
he will or will not file an order as altered
and settled by the Court

MeDougald v, Mullins, 30/313

11. Judge and Surrogate Judge of Pro-
bate.) —Question of conflict of
tien Decree signed by both null and

jurisdie

void. Certiorari where no appeal

See Pronare Covrr, 10

12. Judge charging jury—Going out-
side record.| —Per Ritchie, C.J, the Su
prewe Court of Canada should t ap

prove such strong observations as to

facts to the jury, on the part of the trial

Tulpe, as in effect charge frand on n

party before the Court, which was not

raised by the pleadings, nor properly in
issne
Hardman, 18 SCC. T4

Uy, 8

Putnam v

See also

14, Finding of Judge.] -Semble, the
Court in dealing with the question of set
based

of fact drawn from the evi

ting aside the finding of a Judge
on inferen
dence, should be influenced by the same
considerations as in the case of the find
ing of a jury

Mott, 238 800, 384

Waddell 312

Ocean Mut. Ins

Stuart v
Sherry v
Cf. Spinney v
21/249
Bourgue v

APPEAL, 10

Logan, 26/1

See also

14, Discretion of Judge—Appeal |
Where a Judge has de f

ided a matter left

to his discretion, his decision is not re
viewable on appeal, unless it can be
shown that he exercised his discretion on
some erronecis principle
In re i Liverpool, 22/97

Forsyth v. Bank of Nova Secotia, 18

Ashton v, N

22 3

Suyder v. Arvenburg, 27 /247

MeLeod v

Insurance Co's, 32/45

15. Jurisdiction of Judge—Habeas cor-
pus. |

was made

An application for habeas corpus

to a Judge of the Supreme
Court of Nova Scotia, who referred the
matter to the Court, which dismissed it

Thereupon a  further application was

made to Sedgwick, J., of the Supreme
Court of Canada. under section 32 of the
Supreme Court Aet, which confers ori
ginal jurisdiction in habeas corpus
Held, by Sedgwick, J., that though his
jurisdiction under the section referred to
might be coordinate and equal to that
of a Judge of
Nova Seotia, it did not

the Supreme Court of
extend further
nor constitute him a Court of Appeal
with jurisdiction to void the decision of
the Supreme Court of Nova Seotin

Re Patrick White, 31 SCC 88

16. Capias—False arrest—Magistrate
The jndicial character of the aet of a
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JUDGMENT

DECISION, RES At CATA

Binds beneficial interest in land

. from ¢t Provi
v nde scondir tor
« ¢ ant
' t \ and
| ¢ ¢
and, t ¢ xtent of the tm
\ | it e jud nt, be
re ered | nsidered t
ach & beneficial interest, under RS
Series | t
eld, that plaintift s entitled

a decree under the equitable powers

lissenting

ed 1 vy and sell under e ]
t, without applying to the Court
ton v. Goodwin, 21

And an

equitable interest | See

Priority \ lgment more re
ently recorde
page as to lands, or an interest therein
ription

See REGISTRATION, 2

i Binding lands t

Probate Court—Interest of deceased

Not bound by judgment
Estoppe I'he PP

against de

visees

0. Foreign judgment—Costs may be re

covered Notwithstandir ). 3 } -

' ng a fore idgment only prima

! ¢ evidence Al act n thereon

this Pr f recove

the foreign Court may be recovered
And it is not necessary to prove that

the foreign judgment is final and con

sive in the eign jurisdiction

Moon, 22/191

judgment | Where t!
foreign judgment is the result of an a
tion brought by e defendant himself in
o foreign Court against the plaintiff, O
R. 38 not apply
Law v. Hansen, 25 S.C.C. 60

8. Illegal judgment—Statutory Court
Limits of jurisdiction.]— Plaintiff brought

action against 8. in the County Court, t

which 8 e and unter

laim nal judgment, 8. died
and on ex parte by plaintiff
his administrat tituted as
ndants under O, 17, R, 4 They
I not appear plea and plaintiff

and entered

» as administrators, without prov




Hi

Lis claim unde 4 22, or taking

means Lo dispose of the original defence
and counterclaim filed by 8

that by default de
dants had admitted
failed to
tion, plaintiff now brought action in the
the the

Considering their

assets in the es

tate, which he find by execu

Supreme Court on record of

County Court, against defendants per

sonally, alleging a devastavit

Held
Court

that the judgment of the County

the basis of this action, was ille

gal and without jurisdiction according

to its constitution and practice
I'he record wust be

itself it

Per Meagher, J
examined and tried by
must be borne in mind that the judgment

was pronounced by a statutory Court, a

court not proceeding according to the

ommon law, and that the nature and

extent of its jurisdiction, as well as the
practice that
well known to us, and of which we may
take

umbent on us to

prevailing in Court, are
is therefore in

that record

judicial notice. It

inspect

and determine therefrom and from our

w«nowledge of the practice and jurisdie

which that re
ord comes whether that Court had juris

The re

tion of the Court from

fiction to pronounce it
ord before us is no more conclusive than

the record of that Court would be, if

upon its face it disclosed that in an ae

tion to recover $250 -a sum within its

jurisdiction —the  Court judgment

for §1.000, a

tion."

gave

sum heyond its jurisdic

The
of record with a limited

Ritchie, J

an inferior Court

Per County Court is

jurisdiction, created | tatute which de

fines the jurisdiction and prescribes the

not proceed accord

The

practice, and it doe

ing to the course of common law

record of such a Court is bad if it does

not show jurisdiction. or if it appears

from something set out on the record

that the decision was wrong

the

MeDonald, ¢

ment of the County

agreed that judg

Court was irregular

and void

Graham, E.J, dissenting, the de

fendants were in the same position as if

Per

sorved with a writ of summons, and not

JUDGMENT

having appeared were liable to b
Judgment pass against them under O 13
503

Stewart v. Taylor, 31

final judgment
The power of the Court or &

4 Amendment—After
—Parties. |
Judge under 0. 16, K. 2, 10, to add par

ties, or to amend, continues after final

jndgment
Plaintiff in her personal capacity hav

ing recovered wgment, the Court and

the Supreme Cowrt of Canada, suggested
that it that

sentative

would be desirable a repre

of her deceased husband should

be a party on the record I'hereupon
she applied and was appointed adminis
tratrix de Judge at

statement of

and a
the

bonis non

Chambers amended
claim, by adding a paragraph setting out
her appointment

Mack v. Mack, 27/458
10 Revivor —Parties |
1884, to revive a judgment re
1871 Held, that it
necessary to join the heirs of the original
defendant. Burroughs v (1 O
687), followed

Robinson v
704

In proceedings
had in
covered in was not

Isenor

Chisholm, 27/74, 24 8.C(

11. Interest collectible,)

terest

Six years in

may be collected on execution
against real estate
personalty

344

Twenty years against

Anderson v. Cunningham, 21

12 Limitation as to execution—Where
leave is necessary.| A defendant sought
to set aside an execution on the ground
that it insned than six

been more

date of

had

years after the the recovery of

and  without leave ob

that a

the judgment
Held

having bheen issued within six vears

xecution
it is

tained former «

not necessary to obta'n leave to issue a
second during the lives of the parties, or
those of them during whose lives execu
(before
)

without a scire

tion might formerly have issued
the Practice Act, RS 4th Series, ¢
within a year and a day
facias

the Judi
cature Act in cases where it is necessary
the order of the

The only difference made by

to obtain leave is that
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fend Defe ' ‘
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M
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fend—Affidavit of merits
} 4 hd
P
. Judgment entered prematurely
v \ ges
1 ) 8. Judgment by default—Where s¢
vice accepted
But the defendant

Entered f much—Ordered re
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ry costs, though unopposed, but having
{ailed of establishing his contentions on
appeal, he should have mo costs of ap
peal

City of Halifax v. Bent, 33/546
20. Decree after judgment—Leave to

defend—Costs — Laches — Irregular  de-

cree.|— Action to set aside as fraudulent
a deed made by one defendant to an
other A defendant residing out of the

jurisdiction was served, but did not ap
pear, being advised that no decree could
puss against her A Judge at Chambers
made a decree setting aside the deed. On

years later by the
for

merits

an application thre

leave to defend,
Held, per
Townshend, J., at that such
a decree could not be made at Chambers,
and that plaintiff should have proceeded
filing

absentee defendant
ov an afidavit of

Chambers

s if defendant had appeared by
giving notice of
trial and proving his case in Court, On
appeal: —Held, per McDonald, C.J,, that
the plaintiff’s pleadings were defective,
rendering the proceeding irregular,
that the matter should go to trial with
outl costs to either party, neither being

statement of eclaim,

blameless

Per Richie, J., that the proceeding was
irregular because no statement of claim |
was delivered to defendant or a copy |
filed for her, and because the decree was
rot warranted by the pleading. That she
should have a right to appear and plead
upon paying costs of plaintiff’s appeal
defendant's costs of motion to be costs
in the cause

Per Graham, E.J,, dissenting, that de
fendant had not made out merits suffi.
cient to excuse her laches
that it
te set down an action for trial where no
defence is made

Barrett, 24/143

Per ecuriam, is not necessary

Thomson v

2], Setting aside—Interlocutory judg
ment — Irregularly entered — Amend-
ment.]—On 20th April, defendant was
served with a writ indorsed “for seizing |
and levying on personal property on an |
execution issued on a judgment which
was set aside, and for money collected
On the 30th an ap- /

on said execution™
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pearance and demand for a statement of

c'aim was tendered him, which he de

ciined to receive, and which were then

put under his office door. Before this, on
the same day, the Clerk of the Court
default as De
fault for want of appearance and pleas
warked the 30th day of April, 1889, 9

had marked follows

am, JM, CCC" Nothing further was
done until 13th June, when plaintiff filed
the following statement of claim The
plaintifl’s claim is for £30 cash and inter

est from December
fendant
The

1887, paid to the de
the following agreement
indemni

under

undersigned having been

fied on proceedings under execution here

in, undertakes to return any money he

may get under said execution without

sale of property, if the appeal herein is
that returning
#aid money is according to law, and will

sustained, provided my

not stand as a bar, or in any manner op
erate against my recovering on the bond
of indemnity if necessary to resort there
to. Hugh McDonald, Sheriff.” The said
apreal was sustained with costs, but the
defendant did not pay the $30 or any
part thereof

On the same day plaintiff entered judg
went for $30 debt, $2.50 interest and
§.60 costs. The defendant having suc
ceeded in having the judgment set aside
at Chambers, plaintiff appealed : —Held,
(1) the inclusion of interest was under
the cireumstances an irregularity; (2)
the alleged default was not the inter
locutory judgment contemplated by the
rules. (Appendix F., No, 2), (3) the ap
pearance was entered in time, (4) even
were the appearance not in time, the
judgment was irregular, being entered on
a statement of claim going beyond the
indorsement of the writ, and not served
on defendant, a contingency not covered
by O.20R. 2

Quemre, whether the statement of claim
should not have been verified by afh
davit? ,

Gillies v

MecDonald, 23/411

22 Satisfaction of judgment not filed
— Note given therefor dishonored —
Whether return of note revives judg
ment.]—H., as agent of the plaintiff, de
livered to the defendant a satisfaction




IUDICATURE ACT AND RULES 4
t
I et
e ¢
! the ]
no not Court equally divided
- ” the re
D
Ma Ca 8/4
= ”\HI»"VK. d‘,\l‘?r‘ t,‘)nrmt‘n v“‘l”ul L] JUDICATURE ACT AND RULES
not be atisfied by pay I . i1 00
" ay e raised in a summar
A motion to set aside an exe
' ' og ed by a sliy Construed, noticed, applied, et
e Clerk of ( entering on
ket of judgme
\ trong Dunla /334 ATURE ACT
{. Equitable action—Default of ap
pearance—Time Plaintiff as an heir Sec | 1900 I8 Attachment 4
aw of L, br action against de Injunct !
ants for a declaration of rights and 7 1900 18(7 Mandamu
artit nth ater she
Rl A =5 Sasthe Sater. & Bee. I8 1900, J Judgment 4
lants entered an appearance and a Bee. 20 (1), (1900 $2(1)), Jury 24
1 efence. They the " 8), (1900, 5. 42 (6)), Jury | 19
e of trial under 0. 34 R. 11 35, 40
he ] 1 the tn erm
] ed ¢ e of
- ' " " . OrbER '
Vhey 1 on was Alled Tor trial
tiff ne ir present lefendants
ved under O. 34 R. 23, and obtained
L, 1, Attorney Gene !
. rder dismissing plaintiffs tion
ess plaintiff should pay ¢ wis of 1 ), Prac

N.8D




X1,
XiL,
X,

X1v,

Xvi,

XviL,
xviur,
XIX,

XXII1,

XXIIL,

XXV,

XXX,

XXXII,

JUDICATURE ACT AND RULES 16

6, Partoership 17

| xxxiv, |

8, Practice 61

1, 2, Practice 64, 65

18, Practice 4
9, 10, Account 3, 4, 5; Judg
ment 19
11, Practice 6, XXXV, 4
13, Practice 4, 62 21
N
1, Pleading 6, 41; Practice 1,2
2, Practice | XXXV, |
b
1, Parties 21 6
2, Parties 7, 19, 14,
8, Parties 13, 14 ax
9, Oddfellows, =
10, Parties 7, 19; Specific Per XXXVIL, 6
formance |
14, Parties 6 5
49, Parties 27
XXXVIIL,

4, 5, Executors 10,

)

2, Mortgage 2

3, Pleading 27

Pleading 66
15, Trespass |
19

27, Pleading 36, 47 ; Damages |

Pleading 9.
Pleading 46,

2, Judgment 21 4
4
4, Damages 1
5, Pleading 32 XLuL, |
15, Pleading
20, Pleading 2
1, Payment 14, 20 xuv, 1
2, Payment 18 14
6, Payment 17. XLV, |
2, Pleading 7 A,
M
1, 2, 3, Pleading 51
5. Pleading 39, 45, 48, 50, 60 XLV, 5,
5, Charge 3. 6,
13,
1, Practice 8, 9. I8
1, Practice 18 xLvix, 1,
14, Judgment 14, 15, 16 ; Prac
tice 61, xLvir, |
5, Examination L, 3,
2, Account 3. LI, 11,

, Referee 2

, Absconding

, 4, 5

Jury 1, 2
Judgment 24
Executors 10,
Judgment 24 ; Practice 34
Practice 12

Referee 2

Trespass |

Practice 43, 44

, Attidavit 4

Judgment 6, 7

Atfidavit 8, 4

Commissioner 2,
A thidl
Affidavit 2
Affidavit 4

it b

Jury 12, 15, §
26

5, a2

Practice

)

e 10; Jury 15, 22

Insur
23 ; Negligence 19

, Partnership 17

Sheriff 3

Probate Court 7, 8, 9

3, Execution 27
. Probate Court 7

, Execution 24, 25

Absconding debtor 7

, Absconding debtor 7

, Examination

debtor 1

‘hose in action 2

Attachment 5

, Capias,

, Capias 14,

, Execution 24 ; Replovin 2

Replevin 6

, Replevin 6.

Alwconding debtor 9
7, Attachment, 4
Absconding debtor 10

, Absconding debtor 3, 4

Company 33 ; Parties 4

, Possession 17

Practice 46

Mortgage 9.




6, Costs 68
v 4, Practice 2¢
v, 91 e 28
Lvi, 1, 1 Lice
LviI 4, Appeal 1
Appeal 41, 45; P g4l
Pract 30
13, Ay 5 ; Costs 58
17, Apy 1
LIX, 1 Commis er |
X Pleading 34
8, Time
9, Practice 10, 11
LX1 Chose in acti
LXIII 1, Costs 10
(
7, Co
1
3, Costs 70
LXV 4, Prac 49
LXvIi 1, Practice 32
2, Practice 4
Ay ¥
Se 3, No. ¢ and Notes 2
Sec. 5, Pleading 46
No. 2, Judgment 21

in 6

Reple

JUDICIAL FUNCTIONS.

See JUDGE, 8

JUNK DEALER.

See HALIFAX, C1TY OF, §

JURAT

Nee ArFFIpaviT, BiLL oF SaLe, Com

MISSIONER OF THE SUPREME COURT

JURISDI(

I'lON

JURISDICTION

OMMISSIONEF N1
TUDGE, MAGISTRATE, 1"
K1
Place of contract—Breach
tract for sole agency \
f r ' plair
A tur lof .
I \ '
\ "
ne n Lhe
s ma it
' He 1
plained of i
Scotia. action )
wW. nsor 1
( 84
Bill of lading—Claims to be settled
in England Plaintiff htaine
lant
1 ' lieti
' eli ‘
b | read 1
if any, f
I othe 180 shall
t the | er, I
rect with tl nts of the line i
pool, accordi to Briti law
ferences t h thi niract
to the « n of proceedin
other country I'he defendant
¢ Judge in Chambers h
e action. Plaintiffs appealed
Held, that thoug! men
e jurisdiction AY
settlement of differences to a
iorum, and to arbitration, are
of publie poliey held to bhe void, ¥
different with an agreement as to
of two jurisdictions shall detern
dispute s the wording of the
th of lading made it
he jurisdicti ur
Iministerin Bri a i
L.eant mer ntile In
was excluded, the matte
settled in the action, f

con

v




359

shonkd be restored And after further

argument Graham E.J dissenting,

with costs against the respondent
Stairs v. Allan, 28/410,

Claim reduced by set ofi—Jurisdic
tion, |
off allowed, and not by proof o

Where a claim is reduced by set

a money

paywent, to an amount below the juris

diction of the Supreme Court, it remains

within the jurisdiction. The supplying
of necessavies 1o an infant, pleaded by
way of set off, is not to be regarded in

the light of & money payment.

Weatherbe and MeDonald, JJ., dis
senting
Rutherford v. Purdy, 21/43
4. Jurisdiction — Reduction of claim
below. | a judg

ment in favor of plaintiff for $80, balance

Appeal allowed from

of an account stated, where part of the
to

gly charg

amount was shown represent com

, dedue
tion of which would reduce the claim to

stowr

pound inter

an amount below the jurisdiction of the
trial Court
Hart v. Condon, 22/334
5. Inferior Courts.|
orders, ete.,

The rule that the
of inferior Courts must show
jurisdiction of their face, extends to the
County Court

See County CoUrt, 5

6. Statutory Courts
is strictly limited to the spheres des
seribed in the Acts creating them—Gen-
erally,

Their jurisdiction

See COUNTY COURT, PROBATE ('OURT.

7. Service out of jurisdiction.)
See Pracricr, (1

8. Action against foreign company—0O).
41, R. 1-—Doing business in Province
Scope of the order.

See COMPANY,

JURY.

lee also CRIMINAL
TRIAL.

LAw, 1, NEw

|
|

JURY Hil]

Practice, 1

Charge, 7
Veodiet, 15
New trial, 32

1. Right to jury—Legal and equitable
issues.| — \

demand

party cannot by serving

for a jury prevent trial b
Judge in term or at Chambers, of issues
deemed to be of an equitable nature, and
thereby defeat O. 34, R. 2

But as the right to.a jury as to legal
issues, seems absolute under s. 20, Judi
Aet, a Judge

all issues to be so tried, or separate those

cature must either order
of an equitable nature for determination
otherwise
Clairmont v. Prince, 30/258
2. Equitable issue—Withdrawing from
jury.|
face of the order of another Judge, direct

Semble, a Judge may not in the

ing an equitable issue to be tried by a
jury, at the conclusion of the trial with
draw the issue from the jury, and there
upon determine it himself

But quaere, does an order for a change
of that action “be
entered for trial with a jury at Sydney,
ete.,” amount to an adjudication under
0, 34, R. 2, that it be tried with a jury?

McKenzie v. Ross, 33/252.

venue, directing

3. Application for jury—Act repealed.)

On April 10th plaintiff applied for and
obtained an order for a jury under RS
bth 105, which was then in
force. On April 16th an Act was passed
repealing this Act and providing a differ
ent mode of summoning a jury. On the
day following notice of trial was given:

Held, that the jury had been lawfully
summoned.

Brown v. Black, 21/349.

Series, o,

4. Notice for jury—When to be given.]

Chapter 6, Acts of 1889, amending s
20 of the Judicature Act, provides that
notice of demand for a jury is to be given
“at least twenty days before the first
term or sittings of the said Court, at
which said issue is to be tried, or damages
are to be assessed or enquired of.”  This
meant to extend the practice theretofore




confined to notice given at the date of
delivery of the statement of claim o
defence, and is to be read as referving to

any sittings at which the matter is
cligible for trial, not merely to the first
at which such is the case

Clairmont v, Prince, 30/258

i. Action set down for trial—Eftect of

subsequent jury notice. | I'his  action
was set down for trial before a Judge at
Chambers, when defendant gave notice
of a demand for a jury. When called for
trial defendant’s counsel was pre<ent, and
though objecting to the jurisdiction of
the Judge without a jury, took part in
the trial Not being successful, he ap
pealed

Held, that having taken his chances of

trial not afterwards

he could wge the

giving of the jury notice to destroy pro

ceedings in which he had acquiesced
Alexander v, Baker, 30/443

6. Justices’ Court — Jury failing to

agree.] — Plaintiff sued in the County
Court, as indorses promissory note
He had theretofore sought to recover

before justices of the peace and o jury

when, the jury failing to agree on a ver

diet, the justices had discharged them
and made an order as to payment of
costs, but rendered no decision in the
action:—Held, that under ¢ 102, RS
the justices had no authority to dismiss
the jury without their having rendered
some verdiet, nor to summon another

Having done =0 the trial was abortive,
and plaintiff might bring a fresh action,
That
was not to he considered res

if he chose, before other justices

the matter

adjudicata becanse of the judgment the
justices had thought proper to sign, as
it did not finally settle the matter at
issne.

Creelman v. Stewart, 28/185

7. Judge charging jury—Going outside
record.] —Per Rite (o]
Court of Canada should not approve such
to facts, to the
jury, on the part of the trial Judge as in

The Supreme
strong observations as

effect charge frand on a party before the

Court, which not
eadings, nor properly in issue
Putnam v. Hardman, 18 8.CC, 714,

was raised by the

JURY

8. Cha ge by Judge
dict. |

which i

Suggesting ver

Following the English doctrine

different from that followed in

many of the United States, a Judge in
charging a jury, has a right, if in his
liscretion he thinks fit, to advise the
Iy as to their verdiet, at the same time

mstracting them that they are not bound

t tollow I

pimon but that the
responsibility of finding the facts is
theirs. In English Courts where a Judge
only advised the jury, bhut has
expre 1 hin in strong terms as to
the fact he been held not to have
exceeded his seretion
Hawkins v. Sn 29/444
9. Refusal to submit question.| The
Judge's refusal to submit a question to
the jury, specifically, is not ground for
a new trial where it appears that the
matter covered by the question was put

to the jury in other ways

Davis v. Commercial Bank of Windsor
12/366

10. Unsupported claim against de-

ceased person.|
to take the unsupported evidence of a

A jury should be warned

claimant against a deceased person with

aution, and here, having found against

such claimant, their verdiet would not

be interfered with unless it

could

was such as

reasonable men not have arrived

at

MeDonald v, MecDonald, 24/241

11. Misdirection—Likely to mislead.]

In an action of ejectment brought by
a son against his father who had re
mained in possession after executing a
deed to the son, in which a valuable
consideration was expressed, the Judge
instructed the jury that as the deed
expressed a consideration, the burden

was on the defendant to show that none

had passed Held, that as the passing
of a valuable coniieration was on the
face of the evidence out of the question,
the direction was likely to have misled
the jury, for which reason there must
be a new trial

Harvey v. Harvey, 21/172

12. Misdirection—Causing substantial
wrong.]—In an action for damage caused




3 JURY

by negligent operation of a steam engine
used for pressing hay, whereby plaintifi’s
barn was destroyed by fire, the learned
Tudge instructed the jury that the defen
dant's failure to use a spark arrester
amounted to negligen in law The
answers Lo all questions were in favor of
plaintiff

Held, that there was misdirection, and
that the jury's conception of the law was
necessarily so influenced thereby, that
there must be a new trial; Graham, E.J,,
dissenting

Peers v. Elliott, & 76, 21 8.CC. 19

13, Malicious prosecutivn — Misdiree
tion - Finding of implied malice.

See MALICIOUS PROSECUTION, 3

14. Misdirection—~No substantial
wrong.]— The Judge erroneously directed
the jury to award punitive damages
apy lication by defendant for a
new trial:—Held, that as the jury in the
face of the direction had only awarded

On an

%10 damages they could not have been
misled, and that the matter could be
disposed of under 0. 37, R. 6, without
being sent back. Weatherbe, J., dis
senting.

Henderson v. Scott, 24/23

15. Failing to answer questions.]—The
jury answered one of four questions sub-
mitted, and stated that they could not
agree as to the rest. No judgment was
entered and no application was made for
a new trial. Plaintiff entered the action
for trial at the next term, but the Judge
refused to proceed until the finding of the
jury was disposed of, but extended the
time for applying for a new trial. On
appeal :—Held, he was right in refusing
to proceed, and had properly exercised
his discretion as to extending time.

McBeath v. Sinclair, 23/342,

16. Jury failing to answer ten out of
twenty questions, there should be a new
trial.

See NEGLIGENCE, 19,

17. Not answering all questions.]—
Though a jury do not answer all ques-

tions submitted, yet if they answer
enough to settle all material issues, their
verdict will be sustained.

Joyce v. Halifax Street Ry. Co., 24
113, 22 8.CC. 258

Harvey v, Harvey, 24/402

MeKay v. Huggan, 24/5614

18. Returning answer “don't know.|

Where the jury
“don't know " to a question material to
the adjudication of the case there must
be a new trial, and a direction of judg
ment for the defendant is wrong

But the Court of Canada
held that a definite answer to this par
ticular necessary to
final determination, as there was material
from which the Court
verdict for plaintiff

Halifax Banking Co. v
321, 18 S.C.C. 140

returns the answer

Supreme
question was not
might direct a

Creighton, 22

19, Answers equivalent to verdict—
Malicious arrvest.] — In an action for
malicious arrest, the Judge directed the
jury to answer certain questions and
directed them as to what their verdict
would be in the event of their returning
certain answers, They returned answers
which the Judge then told them were
equivalent to a verdict for the defen
dant :-

Held, that the result was a general
verdict, not contrary to Judicature Act,
8. 20 (8), which permits the Judge, in
stead of directing a verdiet, to require
answers to questions except in certain
actions, of which this is one,

Manley v. Gillespie, 27/301.

20. Failing to answer—Where answers
could not help applicant for new trial.]

The question was whether plaintiff had
furnished as full a statement of goods
destroyed by fire as was in his power, to
satisfy a condition of the policy sued
on. His clerk testified that immediately
after the fire, if given time, she could
have prepared a fuller statement. The
jury found generally for plaintiff, but
failed to answer questions as to whether
plaintiff with the assistance of his clerk
might not have rendered a fuller state-
ment.

Their verdict having been set aside:—
Held, in the Supreme Court of Canada,
that there was no oceasion for a new
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trial, as on the evidence the jury could
not return answers which would be
favorable to plaintiff

Nixon v. Queen Insurance Co., 25/317,
23 S.0.C, 26

21. Incompetent finding—Court may
not disregard.] -Held, distinguishing the
opinion of the Supreme Court of Canada

in the last case, that whe:

¢ the jury has
found on a question material to the issue,
and raised by the pleadings, but on in
suflicient evidence (the question also
being one which in law ought not to
have been put to them), there should be
a new trial, but the Court cannot dis
regard the finding and exercise its right
of rendering final judgment

Per Ritchie, J., the better course would
have been for the trial Judge to have
withdrawn the issue from the jury

McDonald v. Mahoney, 31/523

22. Court may draw inferences of fact.)

Under 0. 38, R. 10, the Court may take
the decision of a case which has been
passed on by a jury into its own hands,
if all the materials necessary to coming
to a correct conclusion not inconsistent
with the findings of the jury, are before
it, but not unless

Putnam v. Hardman, 18 8.C.C, 456

Pudsey v. Manufacturers Accident Ins
Co,, 20/124, 27 S0, 374

23. Supplying answers to questions.|
Or, similarly, may from such materials
before it, supply answers to questions to
which a jury has unreasonably returned
the answer, “don’t know.”

Creighton v. Halifax Banking Co., 18
SO0 140

24, Court drawing inferences of fact.]
~The Court setting aside the third ver-
dict of a jury ordered the issues for re-
trial, considering that it could not itself
dispose of them (under O, 38, R. 10, and
0. 57, R. 5), after notice for a jury had
been given under ¢. 104, RS, &, 20, 5.8, 1.

Holmes v. Bonnett, 24/279

25 Inconsistent findings.|  In answer
to one question the jury found that
plaintif was not entitled to recover at
all.  To another;: that assuming his
right to recover, he would be entitled to

$1,000. On the second finding an order
for judgment for that amount was made

Held, the findings should be set aside
But as the Judge had not submitted an
alternative claim as to which the jury
might have found differently there should
be a new trial

Snow v. Fraser, 30/50,

26, Findings of jury—Judgment must
accord with.]— The jury returned answers
toa ber of questions submitted, and
the Judge remarking that he should have
found otherwise, made a decree incon
sistent with some of the findings

Held, per Ritchie and Townshend, JJ,
that though the decree of the trial Judge
was fully sustained by the evidence, yet
there being a jury, he should have de
cided in accordance with their findings
in consequence of which there should be
a new trial

Per Weatherbe and Smith, 11, that
the findings of the jury were justified
by the evidence

Holmes v. Bonnett, 21/497

27, Findings set

ide a second time.|

The new trial ordered above having
resulted in similar findings against evi
dence, upon which the trial Judge dis
missed the action, on an application for
a new trial:—Held, that though it was
very undesirable to disturb the findings
of a second jury

yet in this case, to pre
vent an obvious perversion of the rights
of parties, a third trial was imperatively
demanded

Holmes v. Bonnett, 23/475

28, Third verdict set aside.] — On a
third trial the jury returned a similar
verdict which was set aside as against
law and evidence. Per Meagher, J
“The rule against setting aside a third
verdict applies only where the case is
largely one of fact, and where no ques
tion of reception or rejection of evidence
or of misdirection is involved. The his
tory of this ease shows that some or one
of these objections arose every time the
case was before the Court, and therefore
the rule referred to does not govern™

Holmes v. Bonnett, 24/279.

-
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20. Third verdict.| —The Court refused Eisenhaeur v. Nova Seotia Marine lns
to disturb the verdiet of a jury on a Co., 26/391

question relating solely to the credibility

of witnesses, being the third verdict to 36. Grounds not taken.| —On an apph

the same effect cation for a new trial, the verdi fa
O'Donnell v, Confederation Life Assn jury will not be set aside on a ground

217169, 17 S.CC, 420 ot taken in the notice, nor by m

o amend the notice, even though that

30, Setting aside verdict Single | ground be a valid one

Judge. |

set aside the verdict or finding of a jury

A single Judge has no power to

Every motion to that end must he made
to the Court
MePhee v

in ban
MeDonald

20/519
il. Verdict set aside a« wnreasonable
Dickie, 33/375

Bourgue v 26/1

Moore v

Logan

32, Setting aside verdict — County
Court.)— Notwithstanding Acts of 1891
e, 15, 8. 2, & Judge of the County Court,

in setting aside the verdiet of a jury, is
to be governed by the same rules which

apply in a like case in the Supreme
Court,
Grant v. Booth, 26/171

33, Setting aside findings—Opinion of
trial Judge.]—Per Townshend, J. In
passing on the gquestion of the reason
ableness of the findi
opinion of the trial Judge is, of course

gs of a jury, the
not conclusive, but should be taken into
serious consideration

MaeNutt v. Shaffner, 34/415,

34. Verdict in cognate case—Not bind-
ing.|
tiff, considering himself bound by the
finding of a jury on the same evidence

The trial Judge found for plain

in another case. The Court having set
aside the finding of this jury as against
the of Held,

must also be a new trial in this ease

weight evid there

Bourgue v. Logan, 26/1
35. Immaterial question not put.|
An application for a trial on the

ground that the trial Judge had not put

new

a question to the jury, refused, the Court
considering the question immaterial. The
party applying had not proposed such
question under Judicature Aet, s 20,
S8 8

Milner v, Sanford, 25/227

37. Ground not taken.| lu excess of
the necessity of the case for enforcing
a by-aw of an incorporated town re

lating to pedlers, a policeman seized

plaintifls horse and waggon and arvested
him The

the had in
structed a policeman to seize the
I

mayor of town
horse
and waggon
O false

to the

trinl of an action of arrest

the jury found in answer jues

Did the defendant town authorize
that “e

ized to seize the horse and wagy

tion,

the arrest? mstable was author

m.” On
this a verdict was entered for defendant
On an application for a new trial
Held, the finding not having been moved

against, nor complaint made in the notice
that the jury was not properly in
structed; there was not such a miscar
rig of justice as would warrant the
Court of its own motion to order a new
trial

Gresham v. Town of Sydney Mines,

27/520,

38, Grounds not taken—Withdrawing
from jury. |
trial,

The trial Judge at the close
that
would not submit the case to the jury,

announceld he

of a having

it was the duty of the party now apply

ing for a new trial, to have indicated
what issues he wished submitted. Not
having done =0, it is too late object

to the conrse pursued

McKenzie v. Ross, 33/252

30. Point not raised.] —The Court will

not order a new trial because of error

inr d to a material matter which the

|
The

applicant did not see fit to raise on t
preferving to rely on other issues
principle of

estoppel applies
Davis v. Commercial Bank of Windsor,
32/366.
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he proposes.| On trial of an action for
negligence,  plaintiff  proposed  certain
juestions which were put to the jury
On the resulting verdict, judgment was
entered for defendant. Plaintiff did not
move to set aside the verdict, but ap

pealed from the judgment

Held, per Weatherbe and Ritchie, JJ
that plaintiff, having proposed such ques
tions, could not afterwards complain of

them as immaterial or irrel

ant, and
demand a new trial in consequence

Per Townshend, J., dissenting (M
Donald, C.J., concurring), that that fact
would not justify the Court in upholding
an improper verdict, even though counsel
should designedly submit improper ques
Lions

Holmes v. Robbins, 21/434

41, Ignorant jury.]— A new trial will
not be ordered solely because of the
alleged ignorance or stupidity of the jury

as shown by its (or some of its mem

bers) confusing the terms “ plaintiff ”
and “defendant,” where it appears that
the main fact on which they were dir

ected to pass, that of fraud, has been

adequately understood by them. This
though the trial Judge reported that he

should have been better satisfied with

an  opposite verdict Townshend, J,,
dissent

8

Fraser v. Drew, 32/3885, 30 S.C.C, 241

JUSTICE OF THE PEACE.

See MAGISTRATE,

JUVENILE OFFENDER.

See CRIMINAL Law, 28

LACHES.

Certiorari quashed for laches
See CERTIORARI, 15

Of an infant, not to be considered
See ProBATE CoURT, 12

LAC

40. Party cannot complain of questions

'HES

5. Ignorance of facts |

ing action caused by improper concen
ment of facts by defendant K
of payment made

NSee PRINCIPAL AND SURETY, {

. Sale of mine—Fraud of agent

partner purchasers Collusion  wit
vendor— Action f sion—Laches

Nee FRAUD AND MISREPRESENTATION,

. Alleged warranty as to boiler—E
dence for and against—Delay of fiv

months in making claim

See SALes, 24

6. Setting aside writ of summons.| -\
defendant is not guilty of laches wh
delays issuning a summons to set aside a
writ of summons issued against him, for
2 patent defec

t, until the last day for

appearance

Morrison v. Corbett, 21/368

7. Setting aside award.] — In 1589
plaintift and defendant agreed to submit
a matter of disputed boundary to arbi
tration An award was made August
28th of that year. In May, 1894, plain
Gl brought action for possession of the
land awarded him, for trespass, et
Defendant counterclaimed to set aside
the award on the grounds that the arb
trators exceeded their jurisdiction, that
defendant was not heard, that the awar
was made ex parte, et

Held, that thoug

v he might otherwise
have succeeded, the defendant had, by
his delay in moving, lost his right t
question the award

Clish v. Fraser, 28/163

8. Re-opening foreclosure —After three
years. ) The Court g

fend an action for foreclosure on terms

anted leave to de

after the lapse of three years, on a show
i

z of merits and the belief of the appli
cant that a dec

could not pass against
him during absence from the jurisdiction
but refused to consider the ground that
the decree itself was irregular in form

Thomson v, Barrett, 24/136
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9, Acquiescence in order of Court.)
Under ordinary circumstances the plain
tiff has a right to conduct a sale ordered
by the Court. But where an order, con-
sented to by plaintiff, does not set out
the sale thereunder,
ant the plaintiff suffers the defendant

who is to conduct

to do so, and does not set up his right

urtil after the sale has taken place, his

laches defeat his right to object thereto.
Wallace v. Gray, 25/279

10. Opening up rule—Acq ]
We should require author

Per curiam, *
ity to show that a party can come here
at all up a
years acquiescence.”
Re Estate Greenwood, 23/262

to ope rule, after seven

11. Default judgment — Leave to de
fend.] While a summons on an applica
tion for security for costs was outstand
ing, plaintiff entered judgment by de
fault, which the County Court Judge set
aside, holding that the summons was in
terms a stay of proceedings. On appeal:
~—Held, that a summons is not in terms,
or in effect, a stay, and that the default
judgment being regular, should stand.
But that the defendant should be at
liberty to defend on an aflidavit of
merits, without prejudice, by reason of
the lapse of time, four months

Creelman v. Ronnan, 28/50

12. Motion to vary judgment.]—Plain
tiff moved to vary an order for judgment
as to raised
by counterclaim in sue-
ceeded on  trial years
before, on the ground of omission by a
mere slip:—Held, that if mention had
been made of costs in the judgment on
which the order was based, the matter

costs of certain issues
which  he

herein  some

might be considered on the ground sug
gested, but not in any case after so long
a delay

Palgrave Mining Co. v
106,

MeMillan, 31/

13. Neglecting to collect draft.]—De-
fendant being indebted to plaintiff in the
sum of $117, sent him a draft on R. for

#100 as part payment. Plaintiff for-
warded the draft to R, who did not re-
turn it, but took no further steps, and

did not notify defendant of its dishonor,

until R. had left the Held,

that plaintiff by his laches had made the

draft his own, and that it operated as

payment to the amount of its face
Hart v. MeDougall, 25/38

country

14. Acqg in ]—Two
years endurance of a nuisance caused by

the escape of vapors from a gas works,
by a party who has continually protested
thereat, should not disentitle him to have
the same abated

See NUISANCE, §

15. Setting aside conveyance.] A de
lay of a year in beginning proceedings
to set aside a conveyance on the ground
that it was procured hy frand and undue
influence, is not enough to justify the
Court in refusing relief, where the defen
dant’s position has not thereby been pre
judiced

Lockhart v. Lockhart, 29

16. Rectification of deed—Acquiescence
for eighteen years.) A dispute having
arisen between plaintiff and defendant
over the boundary line between their
lots, plaintiff brought trespass, and also
claimed rectification of his deed to make
it cover a strip of land which the defen
dant and his predecessor in title had en
closed for eighteen years with the plain
tifl's knowledge

Held, that the plaintiff’s right (if on
another view of the case he had any),
was barred by his laches,

MeFatridge v, Griffin, 27/421

17. Claim seventeen years old —as
against trustee.| Action for an account-
ing in reference to a partnership which
had subsisted many years previously, be
tween the plaintiff’s husband and the
defendant’s testator, Defendant’s testa
tor had also been the brother and ad
ministrator of plaintifi’s husband. The
defence was a release of the partnership
property by plaintiff to defendant's tes
tator for a consideration (which was
grossly inadequate), and acqui in
the state of affairs for seventeen years
There was evidence also that the defen
dant’s testator had held out delusive
prospects from time to time of further




b

payments conditionally o remembering
her s will, et
Held, that the defendant’s testator as

administrator having been in the position

f a trustee, the delay of seventeen years
I'he
of Limitations was not pleaded

Mack v. Mack

was ¥ ar to the action Statute

26/24, 23 S.0.0. 146

I~ Partnership dealings twenty years

old.] — Plaintiff sought a declaration as
to the rights of several persons, growing
out of a partnership alleged to have
subsisted more than twenty years pre
vious!y between plaintiff, defendant and
sthers, in relation to the taking up of
Crown lands. Some of the partners were

lead, and it appeared impossible at that

late day to properly elucidate the facts

Held, that the plaintifi’s laches had
barred his rights, if any had existed
Mellveith v. Payzant, 25/377

19, Taxing Act—Laches in enforcing. |

1 he Acts of
23 and 24, anthorized the ¢
to

Provineial 1883, ¢, 28, ss

ity of Halifax

ollect an annual license fee of §100

doing  business
The «i

arrearages of

from every company

within its limits

v sought to
this
had

from

ollect «everal years
the

an account

lefendant. It
the

license fee from

rendered for same
and had from time to time

et

vear to year

sent letters claiming payment

Held, in the absence of any statutory
bar, the city was not by reason of any
aches, prevented from collecting the
arrears—less than six years' elaimed

City of Halifax v. Jones, 28/452

20. Crown—The Crown is not to be
prejudiced in the assertion any of its
rights or remedies by the hes of its

servants

See (CrROWN,

LAND.

See also Cmarce, Deen, Fravps, Sra
TUTE OF, 3, GRANT, TRESPASS, WILL.

1. Actions for recovery—Pleading.)

LAXD 14
In actions for the recovery of land, n
forms of I leading in use before the pass
ing of the Judicature Act afford an

guide 1o pre

t requirements

See PLEADING, 58

2. Auction sale—Encumbrances must

be disclosed.]  Plaintiff purchased at pub

1 auetion a house and premises belong

lefendant 8. and paid thereon

£ 10 per cent. of the purchase

money \t

the time of the sale the pro
perty was subject to two liens, an over
due mortgage and one yvear's city taxes
the existence of which was not disclosed
it the time of the sale, nor afterwards
ntil discovered by plaintifi’s solicitor
He therupon gave notice that unless a
deed in fee simple clear of all encum
brances was at once prepared and de
livered, plaintifi would consider the sale
off Defendants then tendered uncon
ditionally a deed in foe simple, but sub
ject to the liens, which plaintiff declined
to accept, and bronght this action against
the auctioneer to recover the deposit
paid. The owner was added as a third
party
Held, as the unpaid balance of the
purchase money was more than sufficient
for the discharge of the liens, to which

purpose plaintiff might have applied it

and as he was aware that negotiations
were pending for their discharge, the
whole matter was one of

conveyancing
and plaintiff ought to have been satisfied

On appeal to the Supreme Court of
Canada Held, reversing the above, that
plaintiff was entitled to a conveyance
clear of all encumbrances, and not only
of the equity of redemption, and might

recover his deposit
Wrayton v. Naylor, 2

205

e

Sale of land— Misrepresentation or
mistake of agent—Whether binding on
principal.|
tain lots of land which she had placed

Defendant was owner of cer

in the hands of N, a real estate agent,
for sale.  She resided abroad with her son
inlaw, F, who at her request conducted

a correspondence with N, in relation to
the lots, N, communicated
plaintiff of #1000 for t!

sale of
offer by

the
an




LAND

lots, which F, accepted. Defendant re
carey out  the e on the

misled by ¥,

fusing to

round that she h heen

and thought that the offer applied only

to part of the ki as the “swamj

lots Held, that having authorized |

as her agent, she was bound by his

negligence  or  misrepresentation the

terms of the contract being clear, and

the plaintiff’s  conduct  unimpeachable

But in the Court of Canada
Held

misrepresentation of the

Nupreme

that on account of the error or
agent the parties
were not ad idem as to the subject matter

of the contract, and there was no actual
defendant to the sale

Murray, 31/172

consent by the
lenkins v 28 SOUA

{. Agreement for sale—Action for pur
chase money. | Until the title

or mining areas)

(to lands
has passed, no action
purchase

may be maintained for the

price agreed on, as the vendor may not
have the estate and the money both. His
in damages for breach

action is either

of the contract, or for specific perform
ance

Semble, and even though an equitable
interest has passed

Weatherbe v. Whitney, 30/447

). Sealed agreement for sale—Parol
arrangement substituted — Estoppel.|
Defendant agreed in writing under seal
land
to plaintift

to sell certain then in
of D

payment of the

possession
and received a part
Both

thereupon joined in bringing an action of

purchase price

ejectment against D, who counterclaimed
gainst plaintiff for tre s to the land,

and against deiendant for specific per

formance of a prior agreement for the

sale of the land to him, On trial of these

issues it was mutually agreed in Court,
that the present plaintifl should receive
back his that defendant

should convey the land to D

payment and
Ihe present action was for non-per
formance of the contract of sale first

above mentioned, by defendant, by
reason of his conveyance of t'e land to

n

Held, that plaintiff having
» the

naparty

arrangement under which defen

lant had mad

ke estopped
vights

Also, that the parol arrange

Court might supersede the
eal which had not gone into effe

Wentzell v. Ross, 30/136
. Executory sale—
Covenant to pay

lefendant

agreement for
taxes.| Plaint
entered into an  exe

greement for the sale and purchas
which wa as 1

and, a covenant of

lows And it is hereby agreel that
until such purchase is completed the said
shall have

vendes possession and use of

the said land and shall pay all rate nd
kind

Faxes

taxes of every levied or assesse

thereon were assessed to t
endor
Hald, that the

indemnity, but

thove covenant was not

one of that the vendor

might as soon ax the taxes hecame dus

and without paying them, proceed to
colleet their amount from the vendee. as
in the case of a mortgage

Barrowman v, Fader, 31/20

7. Agreement for sale—Mutual and
dependent undertakings — Jurisdiction
County Court.)

on a promissory note

Plaintiff brought action
1 by defendant
In pursuance of an a ent in writing
by which he undert purchase lands
and complete pa t of the price
within four yea
tiff on his pa took on the com
pletion of pa
the lands to defendant
that

canse his wife would not

wner.  The plain

v convey and assure
The defence was
plaintiff could not make title bLe
relinquish he
dower right

Held

and dependent

that the obligations were mutua
But the defendant hein
willing to take title, subject to the dowe
reduced valu
right
and deducted
Court. No costs

right, at a price, the

the dower was orderel ascertainel

and the balance paid into
matter within the

Quaere, is such a

jurisdiction of the County Court 1
should it be transferred to the Suprem
43 of the Judicature Act

Wagner, 33/396

Court under «

Arenburg v
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Sale of land—Memq
( ]
Sale by order of

duct I \

an or

ad o
r had | insuff
ed 1 na |
ad bee ne by the
eld, or n or
entitled, but in 1
ale had taken pla
' his  right

ha EJ. Plaintiff
e orde ntained

" le a
fe e thereto

Sale of land Ly |

See PROBATE (

Adjoining
ndary.]

URT,

owners—Dispute

Plan of subdivisi

eport |
than 10 per
land

Fraser k

17. Mesne profits

laimed as g
i L
Held, that
uld only re
for the perio
ince 1880
Per Grahaw
withstandin
allowed to a

for the

vho had

1 of
Award
1, EJ

nd. 1T eneral
02
Misjoinder 1
ession and, ar
fi |
e pla
in 1880 th

et
joint o
reduce
|
Al ‘
18

acquired title

plaintiffa
ne |
ation, i
rdin

At 1

uld 1
to recov
and 1889




mder O, 16, R 1, and that defendant
should be allowed a countervailing privi
lege of amendment (o enable him to set
up the Statute of

Amitations

Fraser v. Kaye, 26/111

I8, Accounting may be ordered after
final judgment.| An order for an
accounting as to mesne profits may be
rdered at any st
And after final jud

» of the proceedings
ment, such an order
being considered s setting aside or vary
ing such judgmen’ op such terms as may
be just. O. 13, 11 10, Cf. alse, O, 32
10 13,19

v. Wallace, 29/431

19, Overfiow—Injury to land—Measure
of damages.| In an action for dama

for injury to land caused by the over

flow of water through the negligence of

defendant Held, that the proper meas

ure of da

is the reduction in selling
value caused by the injury, without eon
sidering loss of profits or the amount it
would take to restore the land to its
former condition, or damage to growing
crops, based on the assumption that they
would have matured

Lloy v. Town of Dartmouth, 30/208

20. Tenant for life—Insurance by.)
S, being tenant for life of a certain
house, insured it against five.  The house
having burned, the insurers paid her the
amount  of the policy Immediately
afterwards she died, and the remainder
man laid claim to the insorance

Held, 8. not having been under any
legal obligation to insure, nor to restore
in case of fire, yet had an insurable
interest, and having insured out of her
own monies for her own benefit, the re
sulting fund belonged to her estate

v

ate Susan Curry, 33/302

21. Writ of possession—When to issue.|

The order of a Jud at Chambers

directing the issue of a writ of po

sion for dands  sold under execntion,
4. did not

specify the number of days after which

under RS 6th Series, e |

the writ was to issue
Held, that the order was in this irregn

lar, and an appeal therefrom should be

7Y LANDLORD AND TENANT 380

allowed. Meagher, J., dubitante as t
whether such an appeal lies

But, an appeal from the action of

another Judge at Chambers refusing t
set aside the order of his associate
should be dismissed with costs

Re Broad Cove Coal Co, 20/1

Ne.

also Possessiox, 17

22, Transfer of interest—Oral tiusi
Ascertainment and construction 0]
ngreement between parties

Nee Tuusry, 11

23, Land formed by accretion.] 1)
pute as to ownership

See ACCRETION

LANDLORD AND TENANT

See also LEask,

1. Distress—Attachment.| A landloid
who distrains loses his right of actio
for rent and cannot hold an attachment
therefor under Absent or Abscondin
Delitor prove

)

Giray v, Cuarry, 22/262

2. Note for rent—Distress.] —\Where o
landlord accepts a note in payment o
rent, his right to distrain is suspende
during its currency

Colpitts v, McColough, 32/502

3. Distress for rent — Outer door —
Breaking in.] . rented several room
as a dwelling place in a building owne

reded t

by 8. F, absconded, and S, pre
distrain for rent T'he constable. in or
der to levy, took down a key from a nai

in the hall and wnlocked the door of
F's apartment: Held, that the doo

was an outer door, and the entry a break

ing in, and that the distress was voil

and the sale following passed no title

to the purchasers of the g
Miller v, Curry 537

1. Distress—Impounding goods—Mis
use.|—A piano hired by defendant to A
was distrained on by plaintiff, A's land
lord, for vent, and by him place] in the
enstody of A's wife. with instructions
not to allow it to be removed. During




LANDLORD

‘ ust \ ftam v
impounding wa i
ler 1 atute, and that the i
was n n behal plaintifl
r of his a vithin the f he
wuthority it was ref ¢ the hir
ng by defendant t \ 1
et up against the lan
Di ! Miller, 30/74
Excessive distress—Recovery back

of excess—Appropriation of payments
I'he defenda n
|
Is f 2 large m \ ‘
hich plaintift paid, and » t
i . v 1l .
ecovered back here ille {
nt ! ny 1
at the plaintiff in t ‘
tled er back 1
Vmage But the de |
ros ion, establish \ l
1
party, and the il
ered s ofl u {
. { \ \
r the difl I
here e
ere payn A e in respe
to the approj i ‘ AT
nsidered as a ite fa
mt fi to ) t i
te
Nettin Hul ‘ '
Hubley v. Nettin G/40
6, Action for rent—Eviction by land
lord.] To an action for rer lefe
ant pleaded as to  the last mont
laimed for, a resumption of possession
d evietion by the landlord, di v
n to recover, It appeared that le

fendant had allowed the landlord’s ter

succeed him, to

ten ds

ossession about avs bef

T ex
iration of his term Held, that this
8 not resumption of by the

landlord
Corse v. Moon, 22/101

Tenant at will—Sub letting by—

Trespass by sub-lessee I ade a

verbal eement fo s v farm to his

nephew F. F. entered into possessio

AND TENANT

In e
'm ] 80
tl « fant, not '
B . \
r enty per '
|
re
nr 1
nae i
W | rt ' 2 J
8. Denying landlord’s title I'he
endant, a \
part ne \
. 1 D pla
\ 8%
¢ re ‘ )
to the documse alasd
rangement a ! inde
of the infants havir lied, N ¢
claim of ownership as hi e heir
taining that the surviv t v
egitimate 1 v ed to
rent to defendant, a distr v ‘
1 D, begar
contending that as 1 e [
tween N, and defendant was at ar
by reason of the death
fants, his tenancy to
ceased, and N's righ n
revived Held at the relation
landlord and tenant having been or
tablished between defendant and
tiff, it could not be terminated at
tion of the tenant t the la
1asent I that ' 1
tood as valid as ever, and plair
pos ion by defendant. could not
dispute landlord’s title, and f
same reason ild not question the
imacy of the surviving infant
Downey v. Crowell, 24/318
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9. Surrender of lease—Whether ac-
q d in by landlord—Burden of proof
~—House unsanitary—Eviction.]— The de
plaintiff of a

fendant was temant to
house and premises, for the term of one
Ist, 1892, to May Ist,

1892, he va

year from May
1803, On 26th
cated the house and sent the keys to
plaintify the bal
ance of rent from October 26th, 1802, to
May 1st, 1893
there was a
plaintiff, that the house was condemned
by the Board of Health and defendant

ordered to move out

October
This action was for

The defences were that

surrender assented to by

and as evidence of
acquiescence in the surrender, that the
landlord had permitted another tenant
to move in five days prior to May lst,
1803

Held, that the burden of proof of these
matters was on defendant, and he had
failed to establish them. That the giving
of a receipt by plaintiff to defendant for
26th 1892, ex

“on account,” was opposed

the rent to Oectober
pressed as
to the view that he accepted the sur
render, and that his allowing another to
enter did not refer to the matter, as no
rent was to be charged until the expira
tion of defendant's term

Queere, if pleaded, would such entry,
permitted by the landlord,
amounted to an eviction, or only to a
trespass on defendant?

have
Corse v. Moon,
ante, 6, noted and approved
Hart v, Jost, 27/243,
10, Notice to
Waiver. |
against the tenant of a house alleged to

quit — Overholding—
Action for one quarter's rent
have overheld. He had given notice of
his intention to quit on May 1st, which
the landlord
That day falling on Sunday, he pro
ceeded to move out on the 2nd, but had
not finished when a new tenant arrived,
He retained the key for a few days, when
it was returned to the plaintiff:

Held, that the overholding, if any, did
not amount to a renewal of the
or to a waiver of the notice to quit on
the part of the tenant, unless mutual
agreement to that effect was shown. And
that the only period for which he could
be held liable to pay rent was that dur-

notice was accepted by

tenancy

ing which he had retained the key, upon
proof by plaintiff that he had therehy
been prevented from recovering posses
sion. In that case the action should be
for use and occupation

Nisbet v. Hall, 28/80

11, Overholding proceeding. |
no appeal from the decision of the Co

There is

ty Court in an application for a warrant
of possession against a tenant for over
ion 62 of the County
Act, e. 9, Acts of

1889, that proceeding not being an “ac

holding, under s
Court Consolidation
tion” within the meaning of the inter
pretation clause of the Judicature Act,
which is the proper guide to the meaning
of the word
Court Aet

Hill v

(Note.—~But now see

when used in the County

Hearn, 20/25
interpretation
clanse County Court Aet, R.S., 1900.)

12. No documentary title—Possession
—Ejectment. | —Defendant had no docu
mentary title to land of which he was in
Plaintiff recovered judgment
against him and sold, and afterwards ex
ecuted a lease under which defendant
This proceed
Held, that
whatever the defendant’s original title
was, it was extinguished by the sale
under plaintifi’s judgment, and his sub
sequent taking under the lease, thereby
recognizing plaintiff’s title as landlord

McDonald v. Arbuckles, 22/67

possession

continued in possession

ing was for overholding:

LARCENY.

See CRIMINAL LAw, 0

LAW STUDENT.

See BARRISTER AND SOLICITOR, !

LEASE.

1. When tenancy begins.]—Where »
writing ecreating a tenancy reads “from




Yearly letting Construction
contract—When beginning Yefe
I t
from Ju W00
\ H 1/ 50

Fixture—Right of removal—Statute
Frauds \ lease |

its va ) 1 [ 1
pie n 1 | | 1
round to the
Held, tha \ xture
ttached the freehold, b { tl
right of removal enablg he ee 1
sell t buildi t efenda
that his contract i loin 1 not
come within the Statute of Fraud

Oswald v. Whitman, 22/13

4. Ownership of lime excavated |
The defendant wrote to plaintiff propos
ing an arrangement for quarrving and

burning lime on plaintiff’s land

Receiv
‘ng no reply, he entered and burned lime
The plaintiff afterwards came to the
spot, ratified defendant’s action, and
agreed to buy all the lime he burned, and
to supply the barrels, Plaintiff having

13—x.8.0

Covenant inning with the land

I'he
| emained
e r value the
¥ f b vin
| and
I. The def ant wde ¥ nee
t l assist plaintifl
i M. ] ' ntended that M
hecon weupant and paying
) 15 lia ' ra venants
Held, that the covenants relating to the
ks, et and the payment of taxes
! I ersonal, unde
lone mild be held
MeDuff and MeDougall, 21 /250

6. Lease to third person—Possession
sufficient to found liability for negligent

maintenance.]—In an action against de
fendant steamship company for damages
for an injury wused by the negligent
maintenance of its wharf, it appeared

that the demise of the wharf was to (

the agent of the defendant company, but




387
werely because the lessor preferred to
deal with him:—Held, that the demised |
premises were sufficiently in the poses- |
sion of defendant company to render it
liable

York v. Canada Atlantic 8.8, Co., 24/
430, 22 8.0, 167,

7. Demise for three lives renewable for- |
ever—Fine and substitution—Indorse-
ment of counterpart—Evidence.] - By
lease dated in 1805, F,, under whom de-
fendants claimed, demised certain lands
to P.C, for own life and for the
lives of his wife EC. and one X.C. The
lease contained a covenant to the effect
that it should be renewable forever, as
each life should fall, by the substitution
of a new name on the payment of a con-

sideration, or fine
Ulaintiffls had been in possession as
grantees of P.C. until 1884, when, one |

year's rent reserved being a month over-
due, defendants re-entered under the
lease

This action was to recover possession.
It was not contended that the default
as to rent was suflicient to work a for-
feiture, but the only evidence as to
whether substitution of a new life for
one that had fallen had been made, was
an indorsement on the counterpart of
the lease, dated 1852, by which for a con-
sideration mentioned, the devisee of F.
substituted 8, for EC, died.
This counterpart was in the hands of
said devisee's agent
dence of substitution at all for the life
of P.C, whom the Court held must
(1890) have died, having been a married
man in 1805, or for the life of X.C,
whose death was proved.

Held, McDonald, C.J., dissenting (and
affirmed in the Supreme Court of Canada,
dissenting), that the in-

the ecounterpart in the
hands of F's devisee's agent, must he
regarded as renewal and substitution of
a life and consequently of payment of
the consideration or fine therein men-
tioned. The indorsement being on the
counterpart retained by the lessor, the |
presumption arises that the lease itself
was similarly indorsed and delivered to
plaintiffs’ predecessors, whereas had the |

who had

There was no evi

Gwynne,

dorsement on

LEASE.

388

document so found been the lease itself,
there might have been a countervailing
presumption that it was held back for
cause, such as the non-payment of the
consideration; but account of the
laches of plaintiffs or their predecessors
in the matter of renewals on the deaths
of P.C. and XC,, the right to further re
newal, legal and equitable, was gone on
the death of 8,

Held, also, in the Supreme Court of
Canada, that the indorsement of renew
al did not require registration, not be-
ing a “deed” within section 18 of the
Registry Act, or a “lease” within section
25. Semble, Section 25 only applies to
a demise for years.

Clinch, 26/410, 24 S.CC

on

Pernette v

385

8. Option to purchase—Lost agree-
ment.|—Plaintiff being unable to pay
for a lot of land, induced defendant to

do so for him, Defendant did so, caus
ing the conveyance to be made by the
seller to him, and gave plaintiff a lease
for twelve years at a rent equal to 7
on the price paid, $800, and
containing an option to purchase. Plain
tiff made payments on account, but be
fore the expiration of the term, an
agreement was entered into by which
plaintiff agreed to pay a higher price in
consideration of more time. This agree
ment was lost, but established by sec
ondary evidence. Plaintiff having brought
an action for a conveyance under a clause
of the lease under which he might pur
chase at any time on payment of $800,
alleging that the lost agreement was ob
tained by fraud, which the evidence did
not substantiate:—Held, that the rela
tionship was not that of mortgagor and
mortgagee, but that the lost agreement,
as proved by secondary evidence, might
be specifically enforced. Per Graham,
1.0., This not being the relief asked for,
the practice in equity before the Judica
ture Act would have been to dismiss the
bill with leave to file another, since the
passing of the Act, however, the Court
may make the necessary amendment of
the pleadings and dispose of the matter.
MeDonald, C.J., dissenting.
Doyle v. Dulhanty, 23/78.

per cent
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6. Dam—Right to maintain—Lease of
“proprietors Plaintiff brought action
against riparian owners for breaking a
dam which he asserted a right to main
tain under license of the “proprietors
committee” of the Township of Liver
pool, dated in 1895, There was no evi
dence as to what this committee was,
but there was evidence that some such
committee had assumed control of the

water rights in question as early as
1760

The grant of the Township of Liver
pool, under which both parties claimed,
showed division into 200 shares, of which
157 shares were granted, but it could
not be said whether the water rights in
question had been granted or not, There
was no transmission of title shown from
the committee of 1760 to that of 1895
The question of title by user not aris
ing

Held, plaintiff lessees had not shown
title sufficient

Moore v. Ritchie, 33/216

10. Foreclosure of mortgage.]—Right
of lessee to redeem. And to claim pro
tection of rights in settling order for

sale. Rights of other encumbrancers,
ete

Nee MORTGAGE, O

LEGISLATURE.

Nee ASSEMBLY, HOUSE OF

LEVY.

See CONSTARLE, EXECUTION,

LIBEL.
See SLANDER AND Limer,

LIBERTY OF THE SUBJECT.

County Court—Appeal.]—The County |
ourt, concurrently with the Supreme |

i

LIFE INSURANCE 390

Court, has jurisdiction under the Liberty
of the Subject Act to hear & prisoner ap
plying for discharge

But that Act provides for no appeal
from the County te the Supreme Court,
and a proceeding thereunder does not fall
within the meaning of “action” to give
an appeal under the County Court Act
Re Edwin G. Harris, 26/508

(Note.—~But see County Court Act, R
K., 1900.)

LICENSE.

Business license.|—See Company, 18

Junk dealer.| See Harrax, Crry or,
5.

Liquor license.] —See LiQUOR LicENss
ACT

Mining.]—See MINES AND MINERALS,

Pedlar's. | See FALSE
PRISONMENT, 3§

ARREST AND Im-

To sell land.] —See ProBATE Counrt, 18

LIEN.

1. Equitable lien.] —“There can be no
appropriation by way of lien of chattels
susceptible of delivery which will prevail
against third persons, without a delivery
good at common law.”

Maleolm v. Harnish, 27/262

2, Of a judgment.)

See JunemENT, |

3. As a defence to conversion.]
See CoNVERSION, 4

4. Of a solicitor for cos
See Costs, 66

5. Statutory lien for taxes.)
See Havrrax, Crry or, 7

LIFE INSURANCE.

See INSURANCE, 12
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LIMITATION OF ACTIONS.

1. Arrears of annuity.) Only
years of an annuity charged upon land
may be sued for, and no interest should

be allowed thereon.
Roche, 22/211.

2

Roche v

Nee also INTEREST,

2. When
will. |
taken within the time fixed by the stat
ute, because of a misapprehension caused

beginning to run—Forged
Where a proceeding has not been

by a certain will being a forgery, limi
tation is considered as beginning to run
the date of
forgery
McDonnell v

from the discovery of. the
Melsaac, 23/407

See also PRINCIPAL AND SURETY, 6
3. Disability of infancy—Laches.] —In
an ejectment the defendant

showed possession for twenty-four years

action of

During the first ten of these years, plain
tiff had been under the disability of in
1)
until fourteen years after in
Held, the defendant’s

fancy (section but action was not
brought
fancy had ceased
possession had ripened into title good
against all the world

Shea v. Burchell, 27/236.

4. Costs on settlement—When limita-
tion begins to run.|—Plaintiff, a barris
ter, retained to defend an action
brought against the defendant. Subse
quently, defendant settled the action
without consulting plaintiff, who now
sought to recover his costs as between

was

solicitor and client

Held, that the Statute of Limitations
was to be considered as beginning to run
from the date of settlement, not from
the date of retainer,

Gourley v. McAloney, 20/310.

5. Mortgage—Covenant to repay.]
The limitation of e. 107, s. 21, applies
equally to an action on the covenant of
a mortgage to repay as to an action
against the land,

Cogswell v, Grant, 34/340,

6. Mortgage — No payment for 20

years. Payment of insurance premium

LIMITATION OF ACTIONS,

392

by plaintifl's  agent Repayment by
mortgagor amounts to a payment on ac
count of principal
Nee MoRTGAGE, 21

7. Payments indorsed on note | In
dorsements of payments of interest on &
note, in the handwriting of a deceased
payee, are prima facie sufficient evidence
of payment on account of the note, to
take the debt out of the Statute of Lim
itations

Watson v, Harrington, 21

8. Payment by wife without author
ity.]
the price of

f

a sewing machine, the de

T'o an action for a balance due

fence was that the claim was barred by
the lapse of six years. There had been
a payment of #5 on account by the wife
of defendant about two years previously
I'his payment was made not only with
the
defendant

out the authority, but ex

the

gainst
press command of
Held, that the Statute of
applied
Robertson v

Limitations
McKeigan, 26/315

0. Order on third party.]-To an a

tion of debt, the defendant pleadel the
Statute of Limitations, The plaintiff re
lied on a written order given by defen
dant on L., but never accepted or paid
Held, that the debt was barred
The evidence showing that the order was

not taken as payment, it was not a suffi

by him:

cient acknowledgment of the debt
Faulkner v. Archibald, 21/204
10. Towns Incorporation Act, 1895
Limitation—Nuisance.
ference to a continuing nuisance is not
barred by the Towns Incorporation Act,

An action in re

1805, & 205, which provides that “no ae
tion ex delictu shall be brought against
any town incorporated under this Act

unless  within  twelve months
next after the cause of action shall have
aceru xcept as to damag# suffered
more than one year before action
brought.

Archibald v. Town of Truro, 33/401
31 S.C.C, 380,
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395 LIMITATION OF ACTIONS

14. Trespass — Ad P ion —
Section |1—Need not be pleaded in de-
fence of title—New trial.) Plaintiff
brought trespass to lands, to which de
fendant pleaded (1) denying the acts;
(2) setting up ownership. On trial de
fendant, who had entered originally as
tenant to plaintiff, produced evidence to
show that he had been in adverse pos

session upwards of twenty years, there
by aequiring title under R.S, 5th Series
e 112, 5 11, Plaintiff objected that the
statute not having been pleaded (0. 19
R. 15), the evidence was not admissible

I'he jury returned answers to the ques
tions:—1. “Did defendant continuously
oceupy the lot after plaintiff refused to
rent it to him in 1867 “Yes™

2. Did he pay plaintiff rent within 20
years?” g

Held, that where, as in this case, the

Statute of Limitations not merely bars
the action, but divests the title to the
land, or vests it in another person, that
person need not plead the statute as a
defence

But the defendant must negative the
payment of rent for a period of 20 years
next before the trespass alleged, and the
first question above could only refer to
the 20 years next before either trial or
action brought, neither of which would be

sufficient And the second question
does not cover every possibility of plain
tiff, though disseized, having still pos
session enough to maintain trespass. For
which reasons a new trial was ordered

Miller v. Wolfe, 30/277

15. Adverse possession—Against ten-
ant in common—Must be uninterrupted.|
Under R.S. 5th Series, ¢
sion of the land

112, posses
in order to ripen into
title and oust the real owner, must be
uninterrupted during the whole statu
tory period. 1f abandoned at any time
the law will attribute it to the person
having the title.

Possession by a series of persons dur-
ing the period, will bar the title, unless
some of such persons were not in privity
with their predecessors.

Where one of two tenants in common
had possession of the land as against his
co-tenant, the bringing of an action in

3906

their joint names and the entry of judg
ment therein, gives a fresh right of entry
to both, and interrupts the prescription
accruing in favor of the temant in pos
session

Handley v
130

Archibald, 32/1, 30 SO

16. Adverse possession— Judgment |
As against the lien of a judgment, where
there no proof of eviction of the own

er (judgment debtor), by one claiming

by adverse possession, the Statute of
Limitations runs only from the recovery
of the

Doull v

judgment

Keefe, 34/15

17. Title by adverse possession.| - Re
quirements of Act As against deed of
disseisee

See TRESPASS, §

18, Adverse

common

possession.| — Tenants in
Possession of one not that of
the other. Section 17

See Wini, 9

19, Right of way-—Action barred be
cause of Cessation of user for more than
a year before action brought

See Rwont or Way, 3

20, Amendment to plead statute re
fused.| Plaintiff brought action in 1802
against her father's estate for an ac
counting in respect of a legacy
by him on her behalf in 1877
defendants moved for

received
On trial
leave to amend
their defence, setting up the Statute of
Limitations and the plaintifi’s laches
This the trial Judge refused.

Held, that as defendant was aware of
all the facts at the time the action was
brought, the allowing or refusing of such
an amendment was peculiarly within the
discretion of the trial Judge, and the ap
peal must be dismissed with costs

Roberts v. Ward, 26/463
21. Suggested, where a
ing amendment as to parties was asked
by the other side.

countervail

See Laxp, 17




LIQUIDATION

See COMPANY PARTNERSHIP, 10

LIQUOR LICENSE ACT

Cf. CANADA TEMPERANCE AcT, CER

FIORARI, CONVIOTION, i

Counstitutionality, 1

edure,

Masocllan ' offences, et

( TITeT ALITY

|. Constitutionality — In the Privy
Council )02, in the Supreme 1 f
nada, per Stron 1., the constitu
tional aspects of the Nova Scotia Liquor
License Act are now settled by the de
ision of the Privy Counecil in Attorne

General, Manitoba v. Manitoba License
Holder Association (1902, A(

Brown v. Moore SCC. o

). Earlier cases—Wholesale trade. |

The provisions of the Act of 1886 relat
ing to the licensing of wholesale dealers
brewer listille ‘ are beyond the
powers of the Province to pass

Queen v. McDougall, 22/442

3. Retail trade.] - But not the provis
jons relating to retail licensing. (Weath
erbe and Ritchie, JJ., dissentin

Queen v. Ronnan, 23/421

Queen v. McKenzie, 23/6

4. Conviction not specifying offence.]

Accordingly a mviction not speeify
ing whether the offence of selling with
ut a license, was a sale by wholesale or
retail, is bad

Queen v. King, 25/488

j. Forfeiture clause.]—The clause of
the Act relating to the confiscation and
forfeiture of liquor, is within the powers
of the Provinee

King v. Gardner, 25/48

LIQUOR LICENSE A

6. Appeal to County Court

Queen v. M i 4

Provisions regarding appeal manda

tory o

8. Affidavit on appeal

X8 ) \

to the eff t e did not mersonally
P ¢ ! nvi '
rate it jurisdictior

Note f. remarks of Ritel n
argument Ques v. Murphy 24 8o
Quee McDonald, 26/ at N
Queen v. MeKenzie, 236

0. Certiorari—Affidavit I is
hsolut prohibited from grant
tiorari ere the aMdavit ' \
Queen v. Power, 28

10. Constitutionality I ty
for an affidavit is the same where e de
fendant wishes to raise the quest of
the constitutionality of the A Appeal
to Supreme Court Canad issed
Gwynne, 1., dissenting

Queen v. Bigelow 31 /43¢ SO
128

11. Affidavit—Bond.]  Act 1889
e 17 4, does not require the aMdavit
on appeal to state that defendar will
not sell liquor during the pending of ap
peal.” but. merely that such an under
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taking shall be inserted in the bond reason bad Cf. sections 74 and 83

Section 7 of that Act does not require | and schedules 7 and 8.)
A delendant to negative a char of Semble, it is not necessary to follow
|l||(|4r| A form set by a statute, o the form use

v. Johnston, 27/298 s cons nt with its teno

Queen v, Grant, 30,308

Affidavit—Laches It is too late
the afidavit after certiorari 16. Conviction—Setting out date of of
fence Motion to quash a conviction as
Maijor, 20/87 not show that the offence was con
mitted within ninety days of informa
Appeal—Summons must be eealed.| tion laid.  The conviction read,
mons to the inspector to show il within ninety days before 28th
g August (the date of information
must conform te wit, between the 20th day of May

f that Cowrt i 3 L Z8th of \ugn unlawfu

appeal i § - . 1., that the mviction
under t 4 - wl a e time referred to began
ending the " Jotl time within ninety days
Jueen v. Adams, 2 Per G E.J., MeDonald, C.J

rring, that the ground against the

14. Amending conviction.]—Where vietion not sufliciently taken in
summons for an offence against the ! m, it setting out merel
quor License Act, 1886, was left at th e time said offence was com
lefendant’s place of busine ) ) mitted is not stated in said conviction
two before it was returnable, an Queen v. Murphy, 24/21

fendant swore he never received and 17. Date of ofience. | Conviction
the trial was adjourned but no notice '|Y|‘I~‘\"| on certiorari, with costs Against
thereo given defendant other than & the Ill‘\vllv er, not an HI“'I' under the
verbal message through a constable to Act, for not showing that the informa

t that he was instructed bY | yion was for an offence committed with
not shown to be connected with in ninety days

ecution, to inform him that his Queen v. Ida Adams, 24/559
case “would come up on Monday at 10
o'clock v magistrate who conviets is 18. Date of offence—Information.)

without jurisdiction If the information on which the convi

Where a bad conviction has been made | tion is based sets out the date of the
and filed, a good conviction cannot be | ©fence, the conviction itself need ne
made out and returned to a writ of cer i

Quee g, 25/488
tiorari which has issued Queen v. King, 25/4

Queen v. McKenzie, 23/6 19. Second offence—Minute of convic

tion—Amendment.|— The following min
15, Form of conviction—Varying to ute of conviction as for a second offence
meet case.|—Two separate penalties hav is sufficient : “I adjudge the offence of
ing been adjudged, no form of convie the said AM. to be his second offence
tion laid down in the schedules to the agninst the Liquor License Act, 1886,
Act exactly suited the circumstances of and Acts in amendment thereof, and I
the case. To meet the difficulty the ma adjudge, ete.’
gistrate used one of the forms provided The certificate of the first convietion
but introduced words taken from an signed by the Stipendiary Magistrate of
other Truro, omitted to state the place of con
Held, his jurisdiction not being ques- = vietion:—Held, it should be suitably
tioned and the penalty imposed not ex amended under section 86, Act of 1886

cessive, the convietion was not for that Queen v. Murphy, 27/161
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gistrate, in convicting the “caretaker” of
an incorporated club, for a sale to a
wember. )

Queen v. Walsh, 20/521

27. Costs—Municipal charge.] —Plain
tiff had acted and was acting as license
inspector for the Town of Truro. Doubts
having arisen as to whether the Act of
1886 was during part of the time in force
in that town, the Act of 1890, ¢
passed, 5. 9 providing that “all expenses

18 was

heretofore incurred by any chief inspec
all hereafter
all sums paid by such

tor and

incurred, including

expenses

inspector for costs taxed against such in
spector shall be a charge on the
city, municipality or town and
may be sued for and recovered

Held, that plaintiff might recover all
had

whether paid or not, and without seeking

costs for which he become liable

by mandamus to compel the town to as
sess the sum on the corporation
Laurence v. Town of Trure, 25/369
28, Forcible entry—Police officer.|
1889, ¢, 17, & 2 the Act of
1886, empowers any policeman, ete, to

at any time, any place where li

amending

enter
quors are reputed to be sold, or where he
believes that liquors are kept for sale or
disposal contrary to the provisions of the
Act or any amending Act, and to make
searches in every part thereof
as he may think necessary

In an action against a policeman for
breaking, entering trespassing
Held, the section does not warrant a po
liceman in forcibly entering at a late

and

hour of the night, on merely seeing a
light burning and hearing voices inside,
there being no evidence of disorder, and
when he had no other reason for suspi
but information from one person
some days previously that liquors were
being sold

White v

Beckham, 26/50

20. Tllegal contract—To violate Act.]
Contracts entered into in the face of a
statutory provision are void, and the
prohibition of sales by wholesale of li-
quor, to persons who hold no licenses
under the Nova Scotia Liquor License

LIQUOR LICENSE ACT

404

Act, 1895, has the effect of rendering the
contract of no effect, and of discharging
a surety for the payment of the price by
the purchaser
Brown v. Moore, 33/381, 32 SCC. 93
30. Scheme
lease of bar.)
a hotelkeeper

to defeat Act—Alleged
Conviction of defendant
affirmed, though he a
leged that
in which the selling had taken place was
leased to H.,, who was not a resident of

the portion of his premises

the Provinee
payment of rent by H

There being no evidence of
nor of participa
tion by him in profits or management

Held, the

lusion to defeat

arrangement
the Act
31

Was  mere

Queen v. Learment 387

Decision of like tenor, unde
cireumstances

MeNutt, 33

Rl
ilar
4

Queen v

To evade distress
of stock

man doing business in her own name

Fraulu

transie in trade—Married w
May not dispose of property whers
band's consent is not filed

Ree Fravnp, 13
of
no |

32. Internal communication.] Act«
1890, ¢. 18, & 12, that

censed premises shall have any door not

provides
A conviet
leading
suffi

uding

opening on a public street
ng
the
the
that
have been a closet door
Defects the minute
should not invalidate,

ion

mentiol an interior door
licensed
that

the door

as

“from” premises, is

cient use of word prec

the idea referred to may

of
or

in conviction

shoull be
amended

Queen v. MeDonald, 26/402

33. Proximity to church.]—The At of
1800, ¢. 18, s 11, forbids the lice
of premises within 100 yards of a church

sing
school, ete., the prohibition not to “apply
to premises on which licenses have a
ready been granted.”

Held, an applicant
which had continuously been licensed to
the date of the application, but to an
other person, was within the exception

andamus accordingly to the Mayor and
inspector for the City of Halifax to is
sue a license,

as to
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But (probably) exception does not ap
ply to an applicant as to premises li
censed some years previously, but unli
censed at the passing of the Aect

Queen v. McPherson, 24/378

34. Proximity to railway.]—The Act
of 1896, c. 25, s. 6, in amendment of the
Liquor License Aect, 1805

extended the provision as to proximity

Consolidate

to railways other than street railways
Acts of 1807, ¢, 10, 5. 3, also in amend
ment of the Act of 1895, excepted from
the prohibition, premises which had been
continuously licensed up to the passi
f the Act of 1806, but provided that that
Act should not be in any way affected
Held, a license could not be continued
s to premises within 100 yards of a rail

way

In re Felix J, Quinn, 32/542

35. Meaning of railway.] - The tracks
of the Intercolonial Railway extended
along a street of the City of Halifax be
tween the main terminus and wharves
n the harbor front, intended to increase
terminal facilities, fall within the mean
ng of the word “railway oceurring in

the Liquor License Act, and amendments,

referring to the refusal of a licen
premises within a certain radius

In re Felix J. Quinn, 32/542

36. Refusing to sign license—Mayor of
Halifax.] —The Mayor of Halifax, know
ing that the City Council has illegally
granted a liquor license to premises
within the prohibited distance of a rail
way, is warranied in refusing to sign the
license, though his function in that be
half is (probably) merely ministerial

In re Felix J. Quinn, 32/542

37. Screen clause.]—Acts of 1805, ¢. 2,

39, providing that there shall be no ob
struction of view of any part of the li
ensed premises from the street, does not
80 increase the burden of the law on the
sale of liquors as to make it prohibitory
and so beyond the powers of the Legis
lature

Queen v. Power, 28/1

LIS PENDENS

38. “Table beer.” | A pint of whi

witness swore had a slightly intoxicatin
effect mes within the purview !
Act
Queen v. A, McDonald, 24/3
LIS PENDENS
1. Limits of doctrine I'he  doctrine
of lis penden erating as notioce v
not affect « ntrol the abilitie
third partie t a Teale extent "
would the fina A I nl ! T the
matter itself. The action w L
A mortgage wh had be
signed to plaintiff. The nee was tha
proceedings were pending to set a t
assignment as  fraudulent but before
trial, those proceedir ad resulted i
t decree that the assignment of the mort
gage was vali See o MORTGAGE

MeLean v. Chisholm, 27 /492

!, Restraining proceedings. | I
Court I not entertain | eedin
restrain action in  another proceeding
pendin \ppli for his purp
should be made in the other proceedin
And an action which has proceeded 1
execution and le noa judgment rex
dered, is a matter pending

Rogers v. Burnham, 24/535

1. Stay of proceedings in County Court
~Removal of inquiry.]—Plaintiff in an

other tion had succeeded in obtainin

a decree for the reconveyance by defen

dant M. of certain lands held in trust
Before the reconveyance was made, de
fendant L., colluding with defendant M
purchased at a small cost a judgment
against plaintiff, and applied to the Cour

ty Court for leave to issue exe

thereon against the lands in questior

This action was, amongst other thing

for a declaration that L. held such judg
ment in trust for plaintiff, and pending
trial to stay his application to the Coun
ty Court. On motion for injunction

Held, as there was some doubt as to the
jurisdiction of the County Court to en
tertain such an enquiry as the present
or to grant full relief, and as all the par
ties were not before that Court, and as
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the balance of convenience was in favor

Supreme Court as a forum, |

should be enjoined from proceeding with
application to the County Court
lattenburg v. Morine, 30/221

i Issue mnot appealed — Is Dbefore

Court.] — Semble, where two distinet is
n xl on on trial, and

il only in respect to

one of then e Court of Appeal may

hstanding vary the decision of the

Court &

to the matter not appealed
If the doctrine of res adjudicata
tpplies because of the non-appeal, it is to
et with that of lis penden
Fisher v. McPhee, 31/523

LOAN COMPANY

See Bripixe Soctery

LOBSTERS

Contract to supply tinned.]—War
nted to be free from “smut and to
keep in Europe for one year. Inspection
Damages

See SALES, 26

LORD CAMPBELL'S ACT

Particulars of damage.]
See NEOLIGENCE, 34

LORD'S DAY,

Lord’s Day observance.]— Powers of
Pravinee to regulate. Unrepealed legis

lation

See CONSTITUTIONAL LAw, 5

MACHINERY.

Machinery, defective, or worked on a
langerons system, cansing injury to em
ployee. Master and servant

See NEGLIGENCE, 14

MAGISTRATE

Nee a

0 CANADA TEMPERANCE AcT, CER
TIORARI, CONVICTION, LIQUOR [LICENSE
ACT

1. Description of office.] It is not
ground for quashing a conviction tha
therein the magistrate has deseribed hin
self as “police magistrate” and elsewher
as “stipendiary magistrate In thi
Province there is no distinetion

Queen v, MeDona /04

Queen v. Hoare, 26/10

2. One justice— Jurisdiction | -1

no jurisdiction in one magistrate unde

the “Summary Conviction A«

¥

103, as amended by the Acts of 1880

36, to conviet for using abusive langna
on a highwayv contrary to RS, e 162
12. On quashing such a conviction t
Court required that no action should b

brought by defendant

Queen v, McLead, 30/191

}. Jurisdiction—Both magistrates pre
sent.| — As to a matter within the jur

dietion of two justices, both should b

present when the information is laid an
the summons granted, but only one nee
sign the information, and the convictio
ts 1
sary to give jurisdiction to the one not

should show on its face the fac

signing
Queen v. MeKenzie, 23/6

Queen v. Brown, 23

2
Queen v, Ettinger, 32/176

4. Must show jurisdiction.]—Where
warrant to levy for school rates stated

the issuing just

to be a justice for th
County of H., but did not show on it
face that the rates had been assesse
for that county, or that the warrant ha
been issued therein Held, that tl
warrant was bad and the defendant, wh

directed the levy by a constable, wa
liable for a wrongful taking

MeDonald, €. and  Townshend, J
dissenting

Me¢Donald v. Miller, 23/393

5. Jurisdiction — Deed.] — Quere, per
Graham, E.J, is the name of the count

for which he acts, standing at the heal

tha
the
juri
ting
sect
tion
o
“in
plae
the
gisty
M
cont;

point
make
appoi
Stipe
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within that town:—Held, the defendant information, they adjourned until 12
was lawfully conveyed to and confined in | o'clock the same day, after which they

the nmon goal at Amherst, the coun convicted the defendant:—Held, they
ty seat of the county in which Spring had not lost jurisdiction by failing to
hill is situated, though that place is out prove service until the adjourned hear
side the jurisdiction of the convieting ing

magistrate I'he King v. Wipper, 34/202

In re Burke, 286
16. General warrant.] A search war
12. Justices’ Court—Jury failing to rant issued by a magistrate, authorizing
agree. | —Plaintiff sued in the County the search of “any other house™ and
Court, as indorsee of a promissory note. | the arvest of “any other person,” is bad

He had theretofore sought to recover be as a general warrant, and as delegating

fore Justices of the Peace and a jury, the jurisdiction of the magistrate to act
ailing to agree on a ver

when, the jury
diet, the Justices had discharged them,

on suspicion
See WARRANT, |

and made an order as to payment of

|
\

\ .
costs, but rendered no decision in the ac- | 17. Certiorari—Making false return.)
tion Held, that under ¢, 102, RS, the If the convicting magistrate make a
justices had no authority to dismiss the | false return to a writ of certiorari dir
jury without their having rendered some | ected to him, the truth or falsity of the
verdiet, nor to summon another. Having | return cannot be inquired of on motior
jone so the trial was abortive, and | 10 quash it. The recourse of the injured
plaintif might bring a fresh action, if party is by action against the magis
he chose, before other justices. That the | trate or by information at the instance
matter was not to be considered res ad- | of the attorney-general
judicata because of the judgment the Queen v. Nichols, 24/151
justices had thought proper to sign, as

it did not finally settle the matter at

18. False arrest—Liability therefor.)

The judicial character of the act of a b
issue

- magistrate in issuing a ecapias, regular
Creelman v. Stewart, 28/185 e g & capias, regula

in form, but based on an affidavit im
13. Disqualification from sitting—Re- peached as insufficient under R.S. 5tk
lationship.] — Without deciding what de Series, . 102, 5. 5, will protect all who

gree of relationship, if any, disqualifies have acted under it in securing the arrest "
a Judge from sitting on a case, the even one who after issue, has inter x

i 1
affinity arising from the fact that the fered to describe and point out the per =

presiding stipendiary magistrate and the | *on to be arrested. It s not so if the ca

prosecutor, an inspector under the Liquor
sisters, does not

pias be irregular in form, and not merely
voidable, but void
Orwitz v. MeKay, 31/243

License Act, marrie
Quaere, will anything but interest in

the mater at issue disqualify?

10. Whether directing illegal act.)
Defendant constable had illegally levied

14. Adjournment sine die.] —A magis on plaintifi’s waggon, in the possessior n
of a judgment debtor, but had not re 8

Queen v, Major, 20/373

trate who adjourns a hearing after all
moved it. The judgment debtor desiring )

that it should be removed, the defendant

the evidence is in, without naming a day

cannot afterwards convicet

Queen v. Morse, 22/298 constable consulted the defendant magis

22/516 trate, who had issued the execution, wh

Queen v, Gough, 22/§ i
said, “ Well, if he wants the waggon, g na

15. Adjournment of hearing.] At the | and bring it in":— e
hour fixed for the return of a summons Held, that the words did not amount 0y
for a violation of the Canada Temper to a direction to the constable sufficient -
e Act no one appeared for the defen- | to render the magistrate liable, but wer "

dant. The justices having mislaid the | were friendly advice abe
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fl had testified again moin a4 prose
ition for ars hefore a stipendiary
agistrate, the odiun of which he wished

remove, and that he did not himse

elieve in plaintifl’s guilt, and had stat
nuch to othe ‘ ns The jury
aving found for plaintiff, and assessed
V. on a direction for severe dam
$75 ndant  move
Vi the in n the grow !
livecti nd of the mgiul ad
ion of evidence
Held, that there was no misdirection
n the Judge eft the question
f ant of e e probable
ause to the jury instead of determining
himsell, inasmuch a ¢ had sub
itted a set of disputed facts upon whicl
ey were to find one way or t the
and which be found in a Vit
e instructed th wild constitute a
ant of reasonable and proba ANSE
On the objecti ad
been  wrongl pdmitted show that
plaintiff was not guilty of the charge
Held, whether a mistake or not, it wa
corrected by the instruction to the jury
that they were not to try the questior

of guilt or innocence of the plaintiff
On the objection that a deposition
taken during the prosecution complained
of, was wrongly admitted to show want
of reasonable and probable cause, be
wuse  anything that  had transpived
should have been shown by oral testi
mony

Held, that a deposition taken d

the magistrate is presumed to contain
everything material in the testimony of
the witness, and is the best evidence of

the testimony, on which ground it was

Millner v. Sanford

9

Cf, CmimisaL Law, 42

i. Malice express and implied — Mis
direction.] —In an action for malicious
prosecution the jury found in answer to
questions (1)  That the defendant

honestly belie
)

od in the guilt of plaintiff

That such belief was not based upon

reasonable grounds (3) That he had

not taken all such reasonable pains to

inform himself, as a reasonable man

ve taken, (4) 7

1t there was

would

implied not | A
On application for '
ppeal Held
at, in
retion of
in a )
presen
¢ o fact by the jury. and
npli nalice, ne
Ncier istn v en
plaintiff.  New trial ordered
I Fownshet | it a t
finding w psed o A misdirect
letenda l il
titled to a rin
Gra Boot G

. Malicious arrest—Questions to jury
Judicature Act, s. 12 In a

for malicions arvest it appeare
fendar vl 156 the pla

rest b for a cla
not technica " mt L de

Ihe trial Ju harged the jur
a person having a claim against ano
had a rigl | ¢ the
extent of the law, if he did so bona
and without malice, that in this instance
the defenday wd probably merely n
taken his vemedy, but that of itse
formed mw ro for this actio H
then directed the to answer the fo
ing questions, and told them if the
inswered the first two in the affirma
nd the third in the negative, the ve
liet should be for defendant, but i
found the first two in the negative or t
third  in the lirmative the verd

mild be | the plaintiff

1) Were the circumstances

that a reasonably fair person, actin

with an unprejndiced mind, would have
acted on them and considered thew !
cient cause for action

(2) Did the defendant aet in 1
matter, bona fide, with a belief that tle
cireumstances which justified his acti
were true

(3) Was t

I'he jury answered the two first g

e malice

tions in the affirmative, the last in 1t
negative. The Judge told them that su

answers were equivalent to a verdict f
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feudant honestly believed in the truth
of the charge he was making

Or that if his object in causing such
arvest was to get the best of a contro
versy, malice might be inferved

Hawkins v. Snow, 20/444

8. Prosecution counselled by solicitor
Action against selicitor.| — Plaintiff,

a constable, armed with civil process for
the arrest of K., pursued him into the
house of his employer, the defendant,
and proceeding up stairs, made a search
Returning  below, he after a  time
ascended again and made a second search
No special objection seems to have been
made by defendant, but he afterwards
consulted a solicitor, and on his advice
preferred a criminal charge against the
plaintiff, that of breaking and entering
and misconducting himself in the execu
tion of process, on which charge he was
tried and acquitted by the County Court
On his acquittal he brought this action
against defendant, joining also the solici
tor

On trial the 2 withdrew the case
against the solicit

on the ground that
there was no evidence against him, and
the jury found that the defendant had
reasonable and probable cause for his
belief in plaintifi’s guilt, and that there
was an absence of malice

On motion to set aside the findings:
Held (Ritchie, J., dissenting), that the
question of want of reasonable cause
being one for the Judge alone, the find
ing was not warranted unless there was
in the mind of the defendant, who was
present and an eye witness to the plain-
tifl’s whole course of conduet, evidence
sufficient to constitute a prima facie case
as to the crime alleged, and that the actual
happenings bore no resemblance thereto.
Also, that there was evidence of indirect
motives both on the part of both defen
dants to render a new trial necessary.

Also, that though the consulting of a
solicitor has not the same effect as taking
the opinion of counsel in England, yet
the fact of having done so was evidence
of belief and of absence of malice on the
part of the defendant. (Cf. 5 ante.)

Seary v. Saxton, 28/278

|

9. Prosecution by law and order league
~—Malice.| — Plaintift was convicted of a
violation of the Liquor License Act, 1886
at the instance of the defendant, who
was president of a ‘‘law and Order
League.” The defendant had proceeded
not of his own knowledge, but on infor
mation furnished by two persons em
ployed for the purpose of obtaining evi
dence of violations by liquor dealers. Iun
an action for malicious prosecution, the
County Court Judge held, that defendant
had proceeded without reasonable or
probable cause and found for plaintiff
for $110 and costs. Defendant appealed
—Held, that there was proof of reason
able and probable cause, and a total
absence of malice Respondent  not
called on

Anderson v. Bell, 24/100

10. False arrest—Liability of person
directing. | A person having been
arrested on a capias granted by a magis
trate on what, it was contended, was an
insuflicient affidavit under R.S. ¢. 102, 5
5, brought an action for false arrest
against the person who applied to the
magistrate: —Held, the capias not being
void, but voidable, the magistrate, in
granting it, exercised a judicial discretion
within his jurisdietion, which fact is
sufficient to protect all who act under
it, even though the defendant in this
case, after the issue of the capias, inter
fered to describe and point out the per
son who was to be arvested, It is differ
ent where the capias is void ab initio.

Orwitz v. MeKay, 31/243.

MANDAMUS.

|. Mandamus not applicable — Office
sought filled—Quo warranto.] — Motion
for mandamus to compel the warden and
clerk of the municipality of C,, to swear
in the prosecutor as county councillor
Before notice of the application was
served on (', who as rival contestant for
the office, was chielly, if not solely con
cerned in opposing it, C. had been sworn
in as councillor: —Held, that as the
office was de facto filled, mandamus was

tie
m;
sh



MARRIED WOMAN'S PROPERTY AC1

mandamus

Compelling production of books, et

MARINE INSURANCE

ee INSURANCE, 15
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CT

MRS, 1000

Action by wife—Non joinder of hus
band In an act
palit negligence

woman

it her ha

party I
er, 11, whethe
without

nd for above on Vears

ward of, raised

wh a presumg perty A

his deat) to enable her t« 18 they
action as a feme sole Equity
entitled to do so under chapter
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Foster v. Hartlen, 27/357.

(NoTE.~Decided in 1894,
sent Married Woman's Property
R.S. 1900, ¢ 112)

Cf. the pre
Act,

3. Separate property — Burden of
proof.] —Where goods apparently in the
possession of the husband, or in joint
husband and are
taken in execution against the husband,
and the wife claims them as her separate
property, the burden of proving property
is on the wife

Crowe, 21 8.CC

possession  of wife,

Adams v 342,

Cormier v. Mattinson, i

4. Filing certificate—R.S., ¢. 04, 8. 53]

A married woman doing business in
her own name being sued, offered as a
defence that no certificate in relation to
her separate business had been filed with
the city clerk as required by the above
Held
open, not having been pleaded, also that
non-compliance with the section did not
release her from liability
debts, but render
those of her husband

Hartlen, 23/170.

section that the defence was not

for her
her liable

own
might for
Cook v

5. Separate business — Consent not
filed.] —The stock in trade of a married
woman doing business in her own name,
but who has not filed her husband’s con
sent to such course as required by s. 53
of the Married Woman's Property Aect,
1884, belongs to her husband, and may
not be taken in distress against her for
a violation of the Liquor License Act,
1886. Also, she, having attempted to
do to evade the warrant,
authority transfer

80 had no
property in the
goods as a whole, but only by retail in
the ordinary course of business,

73

to

Rodenhiser v, Cragg, 2

6. Separate business—Construction of
“ wages and earnings "—Suing in her own
name. | \ of the Married
Woman's Property Act, 1884, enacts:
“The and earnings of any
married woman, acquired in any
employment, trade in
which she is engagel, or which she carries

‘tion

wages

occupation  or

MARRIED WOMEN'S PROPERTY ACT.

124

on separately from her husband
shall be free from the debts, disposition
or trol of her husband

The plaintiff, who was carrying on a
business farming,
general trading, with her husband’s con

of lumbering  and

sent, purchased certain wood working
machinery, for which she gave her pro
The
defendant
an execution against

note in
levied

missory payment same

having been
sheriff,
husband, she brought action in her own
name

on by

under her

Held, allowing appeal (Ritchie, J., dis
senting), that the provisions of the Act
which would protect her in the enjoy
ment of the property if acquired with

her separate “ wages and earnings.” also
extend to that acquived on her
eredit,  Also, that in
might sue in her own name

Krchibald, 28

-A'pAI’.IH‘
relation thereto
she

Slaughenwhite v

7. Separate business—Execution
against husband.] Plaintiff, a
woman, carried on a separate business
the of
premises herself
sheriff
husband, levied on a machine, and on a
number of

married
with hushand, in
Defendant

an exeeution against the

consent her

leased by
under
saws purchased for use in
connection with the machine, The trial
Judge found that the machine was the
property of the husband, but there was
uncontradicted evidence that the
of the wife

her

saws
were the property having
been  purchased by
Held, that the plaintiff might re

the price of the saws with costs of the

personally
wer
issnes in relation thereto, defendant to
have all other costs, and costs to be set
off

Slauenwhite v. Archibald, 30/240

8. Certificate separate business -
Omitting street and number.] — A married
woman proposing to do business in her
own name, filed a certificate required by
RS M, s
of designating the street and number of

Sth Series, ¢ 53, but in lien
her place of business, it set out I
say that it is not practicable to give the
street and number of the street in Hali
fax at which I propose to carry on said

| business, as the premises have not yet
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i. Judge County Court.| has

the

Quaere

a Judge of County Court, as a

Master of the Supreme Court, jurisdic

1 to hear an application by habeas

corpus, for the discharge of a prisoner

tried summarily by a stipendiary mag
trate, the ground of the application being

that the prisoner had not consented to

be tried summarily ?
34/550

Queen v, Bowers

MASTER AND SERVANT.

Nee PRINCIPAL AND  AGENT,

WroNarUt

also

IDISMINSAL

|. Agreement
ship—Action for salary.]
defendants entered into an
to

amounting to partner
Plaintiff

agreement by

and

which defendants were to become pur

chasers of a mine, plaintiff to be owner

absolutely of one-fifth interest therein

and to be manager of future operations
at a salary of 8150 per month

A further term was proved to the effect
that if defendants should furnish $10,000
towards developing the property, plain
tiff would rely on the profits of working
Defendants had not
The
artnership, and a diffevent state

the

his salavy

the

to pay

furnished money defences
wer
ment of the terms of sment
entered into

Held, plaintift might recover in respect
of the salary agreed on

In the

fendants’ appeal was allowed, but with

Supreme Court of Canada, de
out prejudice to plaintifls right to raise
the

of action

same questions in a different form

instituted to take partnership
accounts
26/78

Fownhsend v. Adams,

2. Town clerk of incorporated town
Right

Question of remuneration to re

tain monies of town salary

laimed
See IxcorroraTen Towx, 3

3. Injury to servant—Defective system

Negligent

ete

management of machinery

See NEGLIGENCE, 14

MINERALS

4. Respondeat superior.] —The relation
not
the

ship of master and servant does

exist, in such a way as to make

principal liable in cases of neg

between

City of Halifax and contra

street lighting

See NEuULIGENCE, 28

City of Halifax and firewa

tuted by statute

See Havrax, ey or, 3§

Municipality and commissioners of
streets

See MUNICIPALITY, |

5. Reckless driving by servant render

ing master liable Injury to ohi

NEGLIGENCE, |

Nee

. False arrest by policeman In ex

ess of by-law of town and of instru

tions —Whether the town is liable

See FALSE ARREST,

MEDICAL BOARD, MEDICAL
PRACTITIONER.

See PHYSICIAN

MERCHANT SHIPPING ACT

See SHIPPING,

MESNE PROFITS.

See LAND, 16

MINES AND MINERALS

1. Contract to purchase mining areas
~—Meaning of term “ good title |1
fendants made a contraet in writing with
plaintiff to sell him certain areas for a
price to
Plaintifnt
ments, then
to the
that he had given an undertaking to g

wd title to the lands in question,
by a third

be paid in three instalments

two of the three instal

paid
defendant notice

the

and gave

rescind contract on ground

ive

whereas they were owned
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tained license to search over that
square mile: —

Held, that the oo oner acting
under the stat then in force had
rightly refused the plaintiffi’s application,
and for the same reason had rightly
granted the application of the defendant.
And that it immaterial that the
plaintiff’s application covered other land
than that covered by W.'s license,

McColl Ross, 28/1.

was

v

8. Second application — Must not be
received—Description of areas—Shape.|

Ihe commissioner of mines being
merely the creature of the statute, has
no jurisdiction to receive and pass on
other applications for areas than the
first. The provisions of the Act in this
regard are imperative, not merely direc

A description in an application for
license to search is sufficiently definite
if it merely refers to numbers on a plan
on file in the department.

Though the Mines Act requires that
each area shall be rectangular, yet the

whole block applied for need not be so.

In re Ovens, 23/376,

9. Amendments to Act—Payments in
liew of work.]—On 27th November, 1886,
the Crown granted to W. and others a
lease of certain gold mining areas to
commence 25th of same month, which
lease was by various assignments trans-
ferred to the relators. By the Act then
in force the lessee of areas was required
to perform a certain number of days’
work each year, ohterwise to forfeit
By the Acts of 1880, ¢, 23, this provision
was amended, allowing an agreement to
be made between the commissioner and
the lessee, substituting a payment of 50
cents per area in advance, for the work
theretofore required, such payment to
begin from the “ nearest recurring anni
versary from the date of the lease”

The relators entered such
agreement 17th December, 1880, making
their first annual payment 31st Decem
ber, the receipt therefor reading, “ for
amount of fee accompanying application
for rental lease No. 354 one year from
15th 1880,

into an

November

One year later |

MINERALS. 432
the relators attended at the mines de

| partment for the purpose of making their

| mext annual payment, but learned that
their lease had been forfeited on the
preceding 25th of November non
payment of rental in advance:

Held, the lease commenced to run from
the 27th of November, the day on which
it was made, not from the 25th, the day

which it purported to commence
Also, setting aside the forfeiture, that
the rental was not in arrears, the words
“ nearest recurring anniversary ¥ mean
ing “mext ensuing anniversary” after
the date of the lease.

Also, as to the form of the receipt, the
statute govern, the department
having no power to grant a receipt ex
cept as thereby contemplated.

And the relators having as a matter
of precaution taken out a new license
to search:—Held, that this was not
waiver of their rights by recognizing
and assenting to the legality of the for
feiture

for

must

Attorney-General v. Sheraton, 28/

Amendments to Act—Renewa

By R.S. 5th Series
the lessee of areas was compelled
each year to perform a certain amount
of work thereon, on pain of forfeit
By an amendment passed in 1889 (e,
the permitted pay
annual rental of 50 cents per area in lien
() he might, by

10.
Time for applying. |

lessee  was to an
of work, and by s.-s
duplicate agreement in writing with the
commissioner of mines, avail himself of
the provisions regarding such annual
payment, and “such advance payments
#hall be construed to commence from the
nearest recurring anniversary of the date
of the lease By 7 all leases are to
contain the provisions of the Act, res
pecting payment of rental and its refund
in certain eases, and hy s 8, said =
was to come into force two months after
the passing of the Aet

Before the Act of 1880 was passed a
lease was issued to E., dated June 10th
1880, for twenty-one years from May
21st, 1889, On June 1st, a rental agree
ment under the amending Act was exe
cuted, under which E. paid the rent for
his areas for three years, the last pay
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MINES AND
tion should be valid without a payment
of $30. By . 98, when a license 1o search
was applied for or grante I, the commis
sioner might receive other applications,
called the

traet

same

second  rvights,”  over

Section 99 was as follows

the expivation of the license to search

granted upon the first application, or, on

selection of an area for lease by the

the

holder thereof, a license to search over

thereof
first of

remainder

granted to the

tract, or the as

the case may he

the applicants for license to  search

(called secomd rights Upon the ex

piration of this license, or selection of an

area by the holder, the second of such

applicants may be granted a license over

such tract, or the remainder thered )

the tracts

such applicants for arveas in

the case may be. and so on until

have been exhausted

Held
suance of such second rights, began to
run from the date of expiry of the pre-

that a license granted in pur

ecoding right,
Re application of Caldwell, 28/240
14. Lease issued without warrant of
law — Amendments to Act — Lease not
void but voidable—Parties.| 15th Oct
1806, W. made application for a
of wold

missioner refused

lease

certain areas, which the com

on the ground that

By Acts of

all leases of gold, et

were alveady leased
23, 7

required to contain the provisions

they
1880, ¢
were
rental, in
but

into

respecting the payment of a
of
hy s §

contained in s 6

not

working
the Act
force until two months after its passage,
April 17th, 1889

lien

was to come

On appeal by W, from the decision of
the commissioner, it appeared that the
lease referred to by the latter had been
issued nearly a after

of the above Aet, that it was in the old

year the passing

form, not containing the provisions sub
of of
working, that there was no evidence as,

stituting payment rental in lien

to the date it was applied for, nor as to
whether its provisions respecting *work
ing had been complied with, Farther,
the lessee was not before the Court

By Acts of 1807, ¢ 4, s 4, it

was

MINERALS 436

enacted that then outstanding
should be called

within a year

no lease

into guestion except

from the date of issue, or

for non-payment of

reat  or
the
the

year, it was enacted that leases applied

except

royalty, or non-worki as 150

might be. By ¢ 5, s 1, of saine

for within two months of 1Tth April

IS8, and which were issued under the

provisions of ¢ 23, s T,

the

without con

taining provision as

to payment of

vent, were to be read as if containing

provision

Held, that the lease attacked, was valid
Per Ritchie, J

non-working

and

forfeitable

outstanding and

And
by the

only for

that it could not be set aside

commissioner in any case without hear

ing the lessec
Per that it
be called in gquestion by

In ve Wier, 31/97

Townshend, J could only

the Crown

14. Rival
1892, ¢. 1, &

applications
103.] —An
lease  made

10th, 1803,

for rights —
application for
by appellants

November was refused by
the commissioner of mines on the ground
that
| slied for was covered by a license
earch issued to W

16th, 1890

at the date of the applieation, the
to It appeared that

on July appellants applied
for a license to search which would come
May 13th, 1882
13th, 1893

originally

and
When the appli

into foree expire
November
made it coverel

cation was

other areas, bt subsequently, on the
rpplication of appellants, assented to hy
the deputy indorsel

commissioner, and

on the application, it was amended to

cover the arvea in dispute

I'he application subsequently made by
W, contained no deseription except one
incorporated by reference to the applica
tion made by appellants

Held, that if the application made by
appellants was defective, that made by
W, was equally so, and that the parties
relying on it in attacking the application
made by appellants, had no loeus standi
And assuming the license appliel for by
W. to be invalid, it was competent for
appellants, under the provisions of the

Act of 1802, ¢. 1, s, 103, to apply for a
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In re Greener, 33/406

Surface rights—Arbitration—Sec
tion 10 Appointment by warden—De

finiteness of award \jpe from a
rie { Ritehie, J., at Chambs grant
ertiora ‘ proceedi
an arbi ™ wges 1 €
ners of | entered 1
Cane | ner ] led 1t \

I hold aoard
f wtice to the or
0 may be eva i il ¢
ite any  f ¢ ti
hon the act e warde 1y be
licia et, like man the ndicia
wets, it may be done ex parte
Palgrave Mining Co. v. MeDonal »

MeMillan 2M4/70

On further appeal to the Privy Coun

Held, that the act of the warden wa

not a judicial one therefore special

notice was not necessary, nor a condition
precedent to the validity of the award
Nor was such award indefinite where

t gave the defendant a sum estimated

s damages “ for all works and occupa

ms necessary to or acquired under, the

Palgrave v. MeMillan, 1892, A.C. 460,

16. Rights of lessee and of surface
owner—Injunction—Litigation pending.|
On an application for an interim in
the lessee

junction by against the owner

MINERALS N

i«
\ il
I i "
eart
me
!
Graha L.} H 68 ¢
{ tior
f the fe
Palgrave Mining ( MeMi
Absolute transfer — Oral trust
Construction.] - Plaintiff transferred
terest in an opt to pur ¢ i
ren to efendant Attached the
transf vas a verbal understa

s found to e 1 tha endant
shonld re-imburse himself ertair |
vances out f the proceed ¢ G
areas were disposed of 2) pay the
balance to the M, Co., to which plaintift
was indebted, and in respect of which
indebtedness he was then being sued
defendant being the M, Co.'s solicitor in

the action

Defendant, against plaintifl’s protest

disposed of the rights to W., also made
a defendant
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Held, in the Supreme Court of Canada,
revising to some extent the decree of the
Supreme Court of Nova Scotia, that in
any view the transfer to W, was legiti
nate

A\s to the
it should be applied, (1) to
M.s advances;
(2) the balance to belong either to the
M. Co. or to plaintiff, It being doubtful
whether the M. Co. had not forfeited its
rights by repudiating all connection with
the transaction and refusing to advance
it should be allowed a hearing

amount received therefor
from W

re-imbursing  defendant

money
before a special referee on thirty days
notice, as to its right to participate.
Oland v, MeNeil, 34/453, 32 8.CC. 23
18, Coal mine—Cave in.] At common
law a coal mining company is not liable
for damage caused by subsidence of the
surface ocenrring during its occupation,
but the result of excavations made by a
previous occupier And the Aect, 1802,
¢, 1, has made no change in this regard,
Town of Stellarton v, Acadia Coal Co.,

31/261.

installed in
fixture

19. Fixture.]—An engine

a power house at a mine is a

which will pass as part of the realty
under a mortgage filed under the Mines
Act

See FIXTURE, 2

20. Manager of gold mine—Scope of
authority to bind principals — He may
bind principals in authorizing the pur
chase of material for the construction of
men employed

a boarding house for
The Court equally divided,
See PRINCIPAL AND AGENT, 13

21. Sale by order of the Court—\Mining
properties—The right to conduet the sale
ordinarily belongs to the plaintiff, but
he may lose the right by laches.

See Lanp, 11,

22. Registration of transfers.] -V
registered lessee of certain
mining areas, transferred an interest
therein to G., which transfer was not
registered. Subsequently G. transferred
an interest to plaintiff, but this transfer
was not presented for registry until after

being the

MISREPRESENTATION
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the passing of the Act, 1885, ¢. 3, s, 1,
when one D. was the regularly registered
lessee of the areas by transier from V.
The commissioner refusing to register
the plaintifi’s transfer from G., plaintiff
brought this action against him:

Held, that since the passage of the
above section, the commissioner might
only transfers lessees
standing as such on the books of the
department; and G, not being a regis
title could be derived

register from

tered lessee, no
from him

Fielding v. Church, 28/136

23. Prospecting license — Fraudulent
transfer to avoid mortgage.)—G. loaned
K., one of the defendants, money on what
amounted to a
held
titling K. to a

mortgage of privileges
license, en

twenty-one

under a prospecting
lease for
years, The document was registered.

K. allowed his privilege of leasing to
expire, and connived with D, so that D
took up a lease in his own name, with
money furnished by K., which lease was
transferred to K.'s son

In an action by G. against all parties
Held, that
the transfer was frandulent and without
consideration, and that G's mortgage
followed the new rights

Kent, 31/528

for a declaration of rights:

Griffin v
24. Fraudulent sales of mines — Res-

cission—Misconduct of agents

See Frauvn, 7, 8

MINOR.

See INFANT,

MISDIRECTION,

See JURY, 7.

MISREPRESENTATION.

See FRAUD AND MISREPRESENTATION,




1 MISTAKE.
red
\ Contract.] — The mistake must be
iter mutual to aveid a contract
tifl See Sawes, 16,
the Payment.] —Made under misapprehen
ght sion of facts, ete
el See PAYMENT, 3
the
s e
ved
MORTGAGE.
1. Foreclosure—Pleading.] — After de
fault by non-appearance of the defen
et
dant, the plaintiff may, upon filing a
1wed
statement of claim, forthwith obtain an
wt
order for foreclosure and sale, without
ges
waiting ten days for the defendant to
en
answer
me
Boardman v. Laidlaw, 22/220
to
D 2. Foreclosure—Interest.| —The order
should allow interest to date of sale by
ith .
the sheriff
a8
Wallace v. Harrington, 34/1
es
" 3. Foreclosure—Joinder of action on
a
p covenant to pay.] — In foreclosure, a
ut
claim for any deficiency resulting on sale
e
under the covenant to repay, may be in
cluded. Foreclosure is not an action for
the recovery of land, within the meaning
of O, 18, R. 2
» The order for foreclosure and sale may
contain a clause allowing plaintiff to
move for judgment for such deficiency,
if any, and the Judge at Chambers may
grant an order for judgment
Thomson v. Pitts, 26/108
4. Foreclosure—Non-joinder of mort-
gagor—Action on covenant.]—In an ac
tion to foreclose a mortgage the mort
gagor, who had transferred the equity
of redemption, was not joined as a defen
dant. On sale by the sheriff the mort
gagee purchased at less than the amount
due under the mortgage, and sold to a
third person. Subsequently he brought
this action on the covenant to repay
contained in the mortgage, against the
mortgagor, for the deficiency :
. Held, he could not recover without

MORTGAGE
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giving the mortgagor an opportunity to

redeem, which he

to do

was not in a position

Ryan v. Caldwell, 32/458
5. Substituted service—Action on cove
nant. | —The mortgaged property on fore

closure and sale failing to pay the claim

plaintiff sought an order for judgment
for the deficiency The defendant being
a seafaring man and absent Held,

plaintiff might serve his notice of motion

by filing with the prothonotary under
0, 65 R 4

Reliance Savings & Loan Co, v. Curry
(F T I

G. Foreclosure — Joining defendant’s
wife.| - The wife of the owner

equity of vedemption is not a

person to be made a defendant in an
action of foreclosure The estate of the
husband  proceeded  against is of an
equitable nature, in which no right of
dower exists I'he Marriedl Woman's
Property Act, 1884 makes no change
in this regard

Parker v, Willett, 22/83

7. Foreclosure — Purchaser at sale —
Specific performance decreed against de
fendant to whom property was knocked
down on sale by the sheriff on fore
closure, and whose agent paid the deposit

required, and signed a  memorandum
agreeing to be purchaser, notwithstand
ing the defence that an unincumbered
title could not be conveyed

The transferrence of title depends on
(1890, ¢, 14, 55 &
the defendant’s
title having been barred by

statutory
6, 10)

provisions
as otherwise
the order for
foreclosure, nothing remains to be trans
ferred the
refer only to “all the estate, right, title,

and advertisement and deed

interest and equity of redemption of the

defendant, at the time of giving of the

mortgage,” no other reference to title
being made, nor any specific estate
offered

Power v. Fe 34/470.

8. Foreclosure — Purchase and eject-
ment by mortgagee—Rights of persons
not joined—Charge.] —J. T

devised cer
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tain lands to the firm of T. & Co, (in |
MeK. was sole partner), subject
to a payment of an annuity for life to
appointed MeK.
the will.  In his lifetime
had mortgaged the lands (1) to a
B., which mort
the time of

which

his three daughters, and
executor of
LT
building society, (2) to
gages were outstanding at
his death,

With the concurrence of the holders of
the (1) B, foreclosed the
MeK, bhecame pur
the
property

mortgage

mort (2) and
sheriff, and

(3) to the

the sale by
the
plaintify

I'his mortgage (3) bhaving been fore
the plaintiff purchased the pro
perty, and now sought to eject the ex
and claiming under the
LT, Plaintiff also held by as
signment from the building society, the
(1), The defence set up was
that MeK., being executor of the will
of LT, for the chargees
thereunder, his purchase of the land on
the mortgage (2), was
subject to the trusts of the will,

Held, that such purchase by MeK. was
not but voidable, and that the
chargees under the will, not having
counterclaimed in their pleadings as to
the annuity, the Court could not consider
the question of reopening the foreclosure
proceedings under which the plaintiff ac-
quired the title of MecK., the maker of
the mortgage (3).

To the objection that the legatees un-
der the will of LT, had not been made
parties to such foreclosure proceedings:
Held, that the provisions of our proced-
ure make the joinder of cestuis que trust
unnecessary.

To the objection that J. M., who had
become purchaser of the equity of re-
demption in a portion of the lands mort-

closed

ecutor others

will of
mortgage
anmld

trustee

foreclosure of

void,

MORTGAGE.

gaged, after the making of the mortgage
(3) :~Held, he not having asked to re-
deem, the legal title of the plaintiffs |
must prevail.

Held. also, that plaintiff having lent

to McK,, who was at least a
with to sell and mort-
gage, took a valid title, and were not
bound to see to the application of the
money lent.

money

trustee power

4

Quaere, might the chargees under the
will, and J.M., the holder of the equity of
redemption of a portion of the land, sue
cessfully assert their claims by a dif
ferent form of action? (Cf. Collins v.
Cunningham, in the Supreme Court of
Canada, post.)

Thomas, 25/398,

See also CHARGE

Parker v

9. Right of lessee of equity to redeem
~~And to require assignment of mortgage

Adding parties—Protecting lessee in or
der for sale.|
mortgage
whom defendants were severally adminis
trator and heirs at law. None of the de
fendants appeared and plaintiff on 31st
July, 1888, obtained an ex parte order
for sale with the usual condition for re
demption by defendants at any time be

Plaintiff began action to

foreclose a made by O, of

fore sale

On the 9th of August, MeG,, claiming
to hold a subsequent mortgage on some
of the property sought to be foreclosed,
applied to he made a defendant and for
leave to appear. He appeared but en
tered no defence. On Aungust 16th an
order was made at the instance of MeG.,
and by sent of the other parties, that
the Queen Hotel, one of the properties,
should be sold first and separately, and
the remaining properties afterwards, en
bloe, and that the order for sale be
amended accordingly, the sale to take
place September 15th.

On the day set for the sale, S, who
claimed as lessee of the Queen Hotel
for a term of years unexpired, obtained
an order that npon payment into Court
of the sum of 30,000 due, all proceed-
ings on the part of plaintiff should be
stayed, and that he should assign to K.,
within 20 days, the mortgage sought to
be foreclosed, and all benefit and advan
tage of the proceedings taken, and that
upon compliance, plaintiffs should be en
titled to receive the money out of Court.

On the 26th December, an order was
made amending the above order by mak-
ing 8. a defendant, and K. a plaintiff in
the suit, and also removing the stay of
proceedings.

On 31st December, S. appeared and
filed a defence, setting out that she had
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taken the Queen Hotel for a term of
years under lease from defendants, had
wade large outlay in repairs, and that
to secure herself, after foreclosure pro
ceedings had been begun, the plaintiff
not having assented to her tenancy, she
had procured K. to pay the amount due
and to take an assignment of the mort
gage with the understanding that he
would assent to the lease, and that the
sale of the Queen Hotel should be made
subject thereto

After notice of wotion to defendants
an order was made to this effect on 4th
June, 1890, varying the order for sale of
3lst July

The defendants other than 8, and MeG,
now appealed (1) from the order of 26th
December, making K. a plaintiff and S
a defendant; (2) from the order of 4th
January, 1890, directing that the Queen
Hotel should be s
lease: —Held, per

I subject to S's
ownshend. J. (Rit
chie, 1., concurring, Weatherbe, J., du
bitante), that under . 51 R. 11, the
lessee of a property sought to be fore

closed might designate a person to re
ceive an assignment of the mortgage,
upon payment of the amount due, pro
vided she had a right to redeem which
right is unequivoeal. That defendants
could not object to the order adding a
« plaintiff being made ex parte, as they
had not appeared and were not injuri
ously affected by the order. Appeal (1)
dismissed with costs. Affirmed in Su
preme Court of Canada

Per Ritehie, J. (Weatherbe, J., con
curring in the conclusion arvived at,
Townshend, 1., dissenting), that the ap
peal (2) should be allowed with costs
and the order of 4th January, 1890, set
aside and cancelled, because it purports to
amend and authorize a sale under an or-
der which was a conditional one, and the
condition being met by payment of the
amount due, the order was at an end,
and because the order ex parte directs a
sale subject to the lease which might
prejudice the interests of incumbrancers
prior to the lessee, and heirs of 0., who
had not executed the lease. That the de-
fault of these persons in pleading should
not prevent them from doing so now, as
since the time for pleading the complex-

ion of the matter had materially altered

Per Townshend, 1., dissenting, that the
order for sale was not defunct because
the payment of the amount on which it
was conditioned, was not made by the

owners of the equity of redemption, to

whom the order referred

On appeal to the Supreme Court of
Canada:- Held, that the appeal (2),
should have also been dismissed, the
Court having a right to endeavor to pro
tect the rights of the lessee. That the
rights of subsequent incumbrancers and
ereditors could not be considered as they
were not before the Court, but that such
rights were preserved and might still be
asserted

Collins v, Cunningham, 23/350, 21

ROC, 139

10. Forec) Stay of p dings. |

Plaintiff having obtained an order for
foreclosure, an agreement in writing was
entered into for the settlement of the
action, extending the time for payment
and dividing the amount payable into
two instalments. Defendant paid the
first instalment, but failed to pay the
second within the time agreed on when
plaintill proceeded to sell

Shortly before the day fixed for the
sale the defendant offered to pay the
balance agreed on, but claimed the right
to include as  part thereof, a cheque
signed by F. for an amount which F.,
under the agreement would be immedi-
ately entitled to receive from plaintiff
Plaintiff having declined the proposition,
defendant applied for and obtained a stay
of proceedings for 90 days: Held, Hen
ry, J., dissenting, that the granting of
the stay was a matter within the Judge's
diseretion, which, in the circumstances,
appeared to have been wisely exercised.

Ouchterloney v. Palgrave Gold Mining
Co., 20/414

1. P 1 Def: £

y and lis pend Notice.)
F. conveyed certain lands to P., who ex-
excuted a mortgage to . for 1200, F
assigned this mortgage to plaintiff, tak
ing in payment a promissory note for
the amount of the consideration. Plain
Gff paid the sum of £500 on the note at

-
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the time it was given, and afterwards
paid the balance to a person to whom F
had indorsed it, who thereupon delivered
it up as satisfied

Subsequently to the assignment of the
mortgage to plaintiff, but prior to the
payment of the balance due on the note,
an action was commenced by ereditors
of F
affecting the mortgaged lands, including
the above mentioned deed, mortgage and
assignment. In that action all convey
were set aside except the mort
which, it was decreed should re

to set aside several conveyances

page
main as a valid and effectual lien on the
property

In an action to foreclose this mort
gage, the defence was that any money
not paid at the time the mortgage was
assigned, was paid, if at all, while the
action to set aside the
pending, of which plaintiff had notice,
and that the plaintiff also knew that
the indorsee of the note was not a bona
fide holder for value. Tt was found by
a Master of the Court that the payment

by plaintiff on note was made, and that

mortgage was

he was a bona fide holder for value

Held no ground for dis
turbing the report of the Master, and

there was

the assignment of the mortgage not hav
ing been set aside, the plaintiff was en
titled to enforee his rights under it, and
that the doctrine of lis pendens pleaded
could not affect or control the liabilities
of third parties more than the final ad
judication of the action itself

The assignment having been held valid
there was only one way in which ered
itors conld get at the money paid there
under, that is by instituting an action
to follow it, as frandulently disposed of,
under the Statute of Flizabeth

McLean v, Chisholm, 27 /402

12. Railway company—Pledging bonds
for loan—First and second incumbrancers
~Right of second to purchase at sale by
first — Trusteeship for railway.] — The

plaintiff company, needing money for
purposes of construeting its line, E.
and W. agreed to advance a large sum
for a commission. This sum they ob-

MORTGAGE
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discounting
defendant
then entered

tained by
with

their personal
bank. Plaintiff
into a written
with the bank
bank was appointed its attorney irrevoc

notes
company
agreement whereby the
able to receive mortgage bonds to the
amount of §1.000000 out of the hands
of the issuing trustee. to be held as col
lateral security for the debt of E. and
W This
general

agreement also contained a

power of substitution, and of
sale “to the best advantage” upon de
fault of payment. Default having been
made, the bank proceeled against defen
dants E. and W

company

whereupon plaintiff
by its general manager, at the
instance of defendant W, wrote to the
bank, asking further time, and proposing
that the bonds should be turned over
under the power of substitution. to E
and W,

done, E

to be sold hy them This heing
and W

ness to the bank by a part payment and

adjusted their indehted

a renewal note, and redelivered the honds
to the bank as collateral security. Om a
second default of payment the hank no
tified plaintiff company of their intention
to sell the honds to a syndicate in which
a large interest was held by defendants
E and W
asked for an interlocutory injunc

Plaintiff company thereupon
n to
restrain the sale. chiefly on the ground
that E. and W,
ship to
for the sale of the bhonds
come purchasers of

being in the relation
plaintiff company of truatees
could not be
the same, free of
trusts. Argument coming on before Gira
ham, E.J, was by him
Court, where the
solved, and the sale permitted to take
place On trial of the action hefore
Ritehie, J Held, that
be for defendants on the ground that he

adjournel into

injunction  was dis

judgment must
was bound by the action of the Court on
the argument of the injunction, On ap
peal: —~Held (and affirmed by the Su
preme Court of Canada), that the rela
tionship of the plaintif company and
the bank was that of mortgagor and
mortgagee, and that E. and W. were in
the position of second mortgagees, with
a right to protect the
chasing at the sale by the first mort
gagee, and that they were not in the po
sition of trustees for the company. Alsn

selves by pur




tha e permissior purchase nece
ary, it would in the circumstances be
giver
NS entral Ry Halifax Banking
et al, 23/1 SO0 536

Default of interest on bonds
reet railway company. Foreclosure of
n Appointment of receiver

See COMPANY

. Trespass—Conversion — Right of
mortgagees to maintain—And of holder

of the equity—Estoppel.] —In an action
espa \ tel property and
¢ the » wal bar a
¢ ' fixtures, ¢ e plaintiff
e first tgages H
rigagee; | the ne f
' i lemption and X, who had
ed the property il"s sale
sur the first mortgage i
juentl pwired  the ird
r e and the ri f R., the holder
equit f reden Ihe de
endant ere the second mortgagee, and
eral strange privy with him
Before a m hrought e first and
I mortgage ad been satisfied |
¢ oceeds of 1 foreclosure and sale
e defendants claimed the converted
perty under a bill of sale as person
ity It having been decided that they
ere attached to the freehold, the ques
ild maintain action in

Held, that mortgagees out of |

I 1ld not maintain action for tres
158 after their rights as morigagees
re scharged, nor recover the value
the converted property

Per Ritchie, J,, that X, a

ignee of

he third mortgage, which was still out
tanding, could maintain action for con
n, but not for the trespass, he hayv

had no possession at the time

Per Ritchie and Townshend, JJ., that

» owner of the equity, could main
in action for the trespass, though be
ction brought he had deeded his
to X

Also, the defendants having set up
hat the plaintiff H., the third mortga

nter

ree. was estopped from asserting this ac

n by the fact of having represented to

15—N.80
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the holder of the bi f sale, to whose
rights defendants eeded, that he re
garded the fixture pe nalty sub
ect Lo remova Held, that he

- Loppe . there a
tl ea ed mmur
tha lele Ant

Brown Brook tie 4/47¢ 8.0
(RLY

15. Indemnity bond—Mortgage — De
scription covering lands after acquired—

Foreclosure— Estoppel DA, in 1853
retired from partnership wit BA and
I'DA, and agreed t allow certain pro

ty to which he held title subject to a
mortgage, t ain in the use and o
ipation of his former partners, they
undertaking t salisfy the mortgage
1 they failed t and the property
being put up for sale under foreclosure
BA and TDA, purchased and remort

ey nveyed the equity to
DA him a bond of indem
nity, wr pay off the mortgage
to X. C.D.A. subsequently conveyed his
ity to CW.A ho conveved it to B

TDA. effected a compromise

which, for the sum of $8,000

I, released and surrendered the bond of

indemnity given to C.D.A

Thereafter B nveyed the equity of
redemption to the defendant

X., having required payment of the

rigage from BA and T.DA. under
the collateral bond given therewith, they
made an arrangement with the plaintiff’s
testator, by which he took over the mort
gage, by assignment from X., in trust
for BA and TDA

Plaintiff having brought foreclosure
for BA. and TDA
the defendant set up that certain pro
perties of BA. and T.D.A,, acquired after

eir making of the mortg

proceedings in trus

ge, were at
tached by the following words in the de
scription therein, and were liable to the

payment of the amount due thereon

Also, all and singular the water lots

and docks in front of said )

s (e, the
mortgaged lots), and also all the right
and title of the said BA. and TDA
erein and thereto, with

wharves
stores and erections thereon




451

The Court was of opinion that the pro
perty afterwards acquired by B.A. and
rna
mortgage, but that the plea could only
be raised against them as an estoppel,
which was open to the original mortga

was weant to be included in the

gee and his assignees, but not to the de
fendant, who did not derive his title
from the mortgage. nor pretend that he

took anything by virtue of the words

quoted. Also that the plaintiff was en
titled to an order for foreclosure, and
that B.A. and T.DA. were warranted in

taking the only course open to them to
avoid paying the mortgage debt twice
Canada
and T
the com

In the Supreme Court of
Held, that the liability of B.A
D.A. was fully
promise
compelled to pay the outstanding encum

discharged by

and as they were afterwards

they
enforcing

brance, were justified in acquiring
and the mortgage, that
even if the evidence (which was admis

and

sible to show what was meant to be in
cluded), showed that the after-acquired
property was included in the mortgage,

it was not liable to contribute to its
payment

Breffit v. Campbell, 24/389.

Imrie v. Archibald, . 368

16. Action for interest—Transfer of

equity—Right of mortgagor to indemnity
by transferee—Adding parties.]—F. en
tered into a written agreement with B
and two others, X, and Y., by which he
undertook, for a consideration paid, to
convey to B. certain lands and privileges
mortgages and incum
of which was a

subject to the
brances thereon
mortgage made by F. to plaintiff), to be
sold by B, and the proceeds applied,
first, to the discharge of the incum
brances, and as to any balance, one-half
to F., and one-half in equal shares to
B, X. and Y

F. made an absolute conveyance to B.,
who sold the lands, ete, to the Halifax
Tand Co. for $25,000 in money and $15,
000 in stock, and accounted to F. to his

(one

satisfaction for his share wunder the
agreement.
Plaintiff thereafter brought action

against F. for interest on his mortgage,
and F., under third party procedure,

MORTGAGE

claimed indemnity against B, X. and ¥
and caused them to be added as defen
dants.  Their contention was that B. had
parted with the equity of redemption to
Halifax Land Co,,
bound to indemnify ¥
Held, that the arrange
ment made contemplated the discharge

the which alone was

however, as
by B. of encumbrances, of which plain
tifl's mortgage was one, before division
of the proceeds of a sale, he was liable to
indemnify F. Also, dubitante,
priving them of costs, that this did not
extend to X

But
Held, that as it appeared that the trans
fer by ¥

and de

and ¥
in the Supreme Court of Canada

to B was not for his own hene

fit, but on behalf of a company to be
formed, and to which he had transferred
the lands, that company, not B., was
liable to indemnify F. Taschereau and

King, 1., dissenting
25/8

23 8CC. 70

Coombs v. Fairbanks

Fraser v, Fairbanks

17. Deed declared a mortgage—Term
“within one year"—Interest.] —Plaintiff
deeded lands to defendant’s testator and
at the same time entered into an agree
writing for the
thereof, defendant's testator agreeing to

ment in redemption
re-convey on payment of a sum of money
with interest “from the above date here
of, within one year."”

Plaintiff having paid a part, desired
within the year to pay the balance with
to date, which defendant de
clined, setting up an oral agreement by
which he was to be entitled to demand
one year's interest on the whole sum for
Aisturbing his investment.

Held, that such an agreement must be
in writing under the Statute of Frauds
That the deed and agreement in writing
were entitled to be declared a mortgage
and that the use of the term “within one
" entitled plaintiff to pay the sum
agreed on at any time within the first
year with interest to such time only. a
construction strengthened by the use fur
ther on in the agreement of the term
“in one year” in fixing the limit for pay
ment.

interest

year’

Angevine v. Smith, 26/44



18, Mortgage or conditional sale I

ejectment, the plaintiff’s right de 1
pon the title of A n enter
into e wor I the and ha

ured the ] b mveyed | / t
A and Z ad, and it became neces
sary to decide whether a mortgage or a
onditiona le s intended There
was evidence of a debt outstanding be
tween Z. and A, also of payment of in
terest, also of a by A. of a portioy
of the lands with t knowledge of the
heirs of Z Held that here it
loubtful on the evidence wether the
parties intend a mortgage or a condition
1] sale, the Courts as a general rule rat
the transactiorn a mortgage, that be
ing the we  just and equitable n
tru 1 an ne |} 1 1 prevent
ppre ¥

I 1 ] L 1=shi i L K B |
04

19. Rectification Mistake in e
seription by which an undivided interest
was omitted. The interest bound by ar
after recorded judgment, which takes pri
ority of the mortgage and of the right t
rectif

See REGISTRATION

20. Trustee—Mortgage registered iy

his name individually. The

its of the
estui que trust, to whom the mortgage
really belongs, are senior to those of the

udgment ereditors of

See REGISTRATION, 3

21. Statute of Limitations—No pay
ment in 20 years—Insurance premium.)
To an action to foreclose a mortgage, the
defence was the Statute of Limitations
(RS, 5th Series, ¢. 107, 5. 21). no pay
ment on account of principal or interest
having been made within 20 vears. Plain

tiff contended that as his agent, a solici
tor, had during that period advanced

or paid an insurance premium due on the

MORTGAGE

mortgaged premises, which was after

wards repaid by

the

mortgagor

ment had been made on

account

& pay
of the

principal sufficient to take action out of
the statute

Held, that as the mortgage provided
that the mortgagee might “ as required

effect, renew and continue such insurance,

A A A AN M made rin
espect thereof, w ere
"y enmise lefer
\ A nt payment ‘
I pa ake the case out of
the oper f atute
Per | lisse ' inasmu a8
the age did not in terms make pay
er A mt of insurar
able ar tible as principal, the
\ 1 At the
¢ e ager ince deceased), was
ehalf, and was intended te
. f wi there was no
¢ ’ e office bo o
the age ebiting the mortgag with
the amount of the premium paid, being
juite consistent with the idea that he
ad @ the me personally on
the credit mortgagor
\ the ation of section af
plies a to an action on the ve
nant of ti rigage to repay, as to an
action against the mortgaged land
Grant, 34/340

Building society mortgage — Re
payment by instalments—By-laws.|

Defendar bacribe for 20 shares of
tock in plaintiff  association, and ob
Lined Ivance, on mortgag f real
‘ ' 1 {f 82000, 1o bhe
repaid v inst extending
ver A ey f vear to the
by -law and le ! the Association
Fhe mortgage As to become wd on
payment f all instalment subs rp
tions, dues, et but contai 1 no pro
vision making the whole debt due on
failure as te piyment By
by-law of the company, however, such
provided for

In an action for foreclosure Held,
setting aside the report f a Master
which fixed the amount due at the sum
of the instalments, ete., to date of sale,

that plaintiff was entitled to
the whole wount unpaid
Dominion Building & Loan

v, Gordon, 26/551

an order for

Association

23. Loan company—Special plan of
lending money—Rate of interest.]—De
fendant having applied for and obtained
certain shares in plaintiff company, ap
plied for and obtained a loan of $600
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The shares were allotted and the loan
granted on certain conditions which in
cluded the payment of a membership fee
and certain monthly dues, and the execu
tion, as collateral seeurity, of a mort
gage, which was to continue until the
maturity of the shares, or until repay
ment of the loan was made

Under the by-laws of the company the
rate of interest on loans was declared to
be six per cent, but under the provis
ions of the mortgage executed by defen
dant, in case of delays in payment of
dues and instalments, the rate of interest
was in effect about fifteen per cent

Held, the defendant having made de
fault in payment, the company was en
titled to enforce the rate of interest fixed
That the
ntract of membership in the company

by the terms of the mortgage
was distinet from the mortgage, and its
nature was not
foreclosure suit, and if defendant’s shares

to be considered in the

were wrongly forfeited, her recourse was
by separate action
Canadian Mutual

Burns, 34/303

Loan, et Co. v

24, Railway company foreclosure—
Cumulative provision relating to power
of sale—Not to affect right of foreclosure
—Principal, when due.]- Appeal from an
order of foreclosure and sale granted by
McDonald, .1, the defendant
company at the suit of the trustees for
bondholders, default having been made
of the
The defendant company relied on the fol

against

in payment interest on honds
lowing clause in the mortgage as limiting
the right of the plaintiffs to begin fore
closure until after notice. “And further
N. 8 C. Railway ¥
nants and agrees that in case it shall for
the space of six months after demand

the said by cove

made therefor, make defanlt in the pay
ment of the semi-annual interest, due or
to become due upon any or either of the
said 1,000 bonds, then, after the lapse
of six months, the whole principal sum
mentioned, in each and all of said 1,000
shall forthwith and
due and payable, and the lien or encum
brance hereby
and payment

honds, be hecome
created for the security
thereof, may at

enforced, anything in the said bonds or

once be

MORTGAGE.
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in this indenture to the contrary not
withstanding.” —Held, that this related
to the cumulative and additional right
of sale without foreclosure, conferred on
the plaintiffs by the mortgage and was
not designed to limit their ordinary right
to foreclosure immediately upon breach
of the covenant to pay interest, which
would enable the company to be always
six months in arrears with its interest, a
possibility certainly not intended

Also, upon default of payment of in
terest, the right of foreclosure acerues
and the principal sum is due, though the
time set for payment of principal has not

vet arrived

Farmer's Loan and Trust Co. v. N, 8

Central Ry., 24/542

25, Mortgage by license of Probate
Court—Whether entitled to rank as a
debtor of testator.| R 1874,

largely indebted to a number of persons

died in

and by his last will devised his real es
tate to his wife for life, with remainder
The executors
to
mortgage this veal estate, and with the
the debts
foreclosed,

to his son and danghters

obtained leave of the Probate Court

sum thereby realized

The
the real estate having fallen in value,

paid
mortgage coming to be

upon sale, failed to realize the amount
due

Afterwards, on the death of the widow
the estate came up for final settlement
in the Probate Court, and the mortga
gees having presented their account, were
admitted to share in the settlement, as
ereditors of the testator. On appeal:

Held Graham, E.J. (Weatherbe,
J., concurring, McDonald, C.J., dubi
tante), allowing appeal, that the Court
of Probate had no power under its act
of constitution to sustain or adjudicate
on the claim, not being a debt contracted
hefore the death of the testator,

Per Ritchie, J.
question of jurisdiction
raised), that the amount
the mortgage having heen applied to the
payment of the creditors of the testa
tor, the mortgagees were entitled to take
the place of those creditors, unless the
outcome should be to impose an addi

per

(considering that the
had not been
realized from
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na wd ' L le epw casin
th ase here, the appea i D
\ wed n ha
Re Esta I e 1 I wa
2. The mortgagees having brought ac \ par
! Nupren I ‘
i [ r 1 " ) f . t
' |
Fownshe ] . f
tgage i ied -
wnd ) Whet he eleased — Question of
. agency—Fraud of agent 1)
! ' 1 »
vt e plainti '
le ! ) { \
' | \
nalo 1 1 0 P
atte ) \
ebt ! | ' usted M
ection rovided | 1 e had «
l A | ] 0
ade 1 | lecease il ¢ ey eipt ) ' tha
A mount ‘ pla e M d v \ me or preter t '
eceased in express t ) A
r Graham, E.J., Me v, J \ \ F.: that t rt
wring, that the mortgage, thou " .
taining a enant to repa ould not that | 1. 1
bind assets of the estate not mentioned e
n the mortgage and not covered by foreclosure
ieense And further that the executors I v. Sutherland. 32/24
had no right to make such a venant
That section 35 of the Act only referred 20 Payment—Estoppel — Inconsistent
to the passing of the title, which n finding In an action for the foreclos
ing in the executors they could give e § morten e one of 1) hief
none unless by virtue of a special pro grounds of defence was that the amount
vision claime wd been placed lefendant
Boardman v. Dennaford, 23/520 | in the ands of M., a licitor, to be paid
over to plaintiff, an vintiff, after no
27. Prospecting  license — Fraudulent tice of = pavment 1 induced de

transfer to avoid mortgage.] . loaned fendant to believe that he accepted such

K., one of the defendants, money on what | payment as a payment to himself, and

amounted to a mortgage of privil

that plaintiff, by failing to press for

held under a prospecting license, entitl payment, had prevented defendant from

ing K. to a lease for 21 years. The docu- | recovering the amount from M.. who

ment was registered had become insolvent T'he jury found
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in answer to questions 2), that plain

UMl by his vonduet after the payment to | Fhat under ¢, 50

M., had
that he

left  defendant re. nably

believe regarded the payment as

i made to himself; (5), but that the po

sition of detendant  in consequence of
the

notwithstand

such  belief, was not changed for

WOrse The trial Judge

ing this last linding, entered judgment

for defendant
Held

ported

the tinding could not be

That

sup

the evidence was insufli

cient to complete an estoppel. That to

defendant, it would

that

show detriment

be necessary to prove but for the

acknowle defendant
likely

plaintift’s lgment,
would have

to
money

taken steps against M

have resulted in  rvecovery of

MeDonald, 3

Cameron

MOTIONS.

Nee PRACTICE, 26

MUNICIPAL ELECTION.

See Ewpcmios, 7

MUNICIPALITY.

Liability for acts of commissioners
streets—Negligence.| The plaintiff
injured at falling

of

Was night, by over a

pile of street sweepings alleg to have
left

unincorporated

utter a
of
the defendant municipal
RS, 6th

been negligently
the

in the

street of Town

Yarmouth, by

ity. Chapter 50 Series incor

districts to e the con

to

porates under

trol of commissioners of streets he
appointed by
the

vides

the municipal councils of

several counties, and further

that
make

pro
fel

Town of

such councils may

T'he
Yarmouth was within one of

re

and new districts

these new
districts
In

was

an action for damages, judgment

for defendant, and on an applica
tion for a new trial:—Held, per Weath
erbe and Ritehie, 1)

the municipal council over

that the control of
the of
the commissioners of streets and the re

sponsibility of the latter to the council

were of too limited a character to sus

MUNICIPALITY
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tain the idea of master and servant

R.S., such commission
had
ence and responsibility

Per

ers in independent corporate exist

Fownshend and Meagher, JJ., com

60, “Commissioners of Streets,

and Wi, “County Corporations,” and

testing the guestion of the

the

relationship

existing between mumicipality and

the commissioners by the duty of the for

mer Lo appoint, to provide with means

to control in the discharge of their du

ties, and to dismiss commissioners of

streets, that they were the servants of

the wunicipality, which was therefore

liable for their negligence

Gilbert v. Municipality of Yarmouth,

1/03

2. Negligence—Non-repair of bridge—
Municipal liability—Effect of Bridge
Act—Bridge over great road.| Plaintiff
was injured by driving into a hole in the
approach to a bridge known as the River
the County of Pictou
that the hole

water

John Bridge in
1he

evidence showed was

cansed by and conse
and that the
to
incapacitate
The

that the bridge

quently increasing in size,

injury was of such a character

i1y
plaintiff

as

wh and  permanently

from earning a living

principal defences were
wis & matter

being upon a “great road

of Provincial, not  municipal, concern,

and that, further, as the municipal coun
eil had some years before passed a reso
the bridge

IS83, ¢, 20

lution placing under the
\et
had been accepted by the Provin

for its

Bridge and as the
s me
cinl Government, responsibility
This

resolution
1880  the
Provineial Engineer made a report upon
the spted the bridge
the Aect, and
Department  of Public
for the

ceased

1885

condition had

was  passed in
which Provinee ac
reconstruction
authorized the
Works to enter
work, but nothing further had been done
at the date of the injury complained of

for under

into a contract

The learned Judge having found a ver
diet for plaintiff, and assessed damages
the Held, that

the fact that the bridge was upon a so

municipality appe;

called great road of the Province, enu

merated with others in RS, 5th Series,




j. Board of Health
cian—Municipality liable. |
resolution of

employed by

Employing physi

Plaintifl was

the municipal

i« attending physician during

‘ em f smal x. to be remuner

| e rate of $6.50 per day. The

(fterward ved another

ician a msultant, and the plain

refusin nsult with him, was
missed

| that under RS, 4th Serie 20

Aets of 1874 6, 5 1, the

r ality w jable to plaintiff ex

tu at the rate of $6.50 1ay

ach day during which the videm

., but not in damages

wrong

% being within the limits presided over
by the municipal stipendiary

Held, the Court | i v ore
nize limits and bound f town lis
tricts, et so far a ey may be laid
fown in public statutes, and it appear
ing from the Act la referred to that
Hopewell i excribe ' ini
polling sectior AT t) ) inicipa
polling section is part of the municipal
ty risdiction wa oY ently ) wr

W. MeDon /160
me W\ M nald ) S
(
NAME

|. Arrest by wroag name Plaintiff

H. O., was arrested on a « 28 issued
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by & magistrate at the instance of de
fendant, describing him as C. 0. The
proceedings being dismissed by the
magistrate for this reason, he brought
action for malicious arrest. The defend
ant had rendered him a bill for the goods
sued for, as C. O, and plaintiff while
objecting to some items thereof, had not
called plaintiffs attention to the mat
ter of the name:—Held, the defendant
was warranted in supposing plaintifi’s
name to be C. O, and the latter had |
only his own conduct to blame for the
result.
Orwitz v

‘
McKay, 31/243.

2. Wrongly stated in execution.] —The
name of the defendant in an execution
“Donald A" whereas his proper
name was “ Daniel A" The jury found
that he was well known by both names

~Held, that this met the objection
26/510, 21 SO0

as

Adams v
342

Crowe,

NE EXEAT REGNO.

Nee CAPIAS,

NEGLIGENCE.
Nee also DaMAGES, NUISANCE,

Carmiens, VERICLES,
Electrie Car, Elevator, Reckless Driv-
ing, Bleeping Car, eto, 1.

DANGEROUS ELEMENTS,
Dymamite, Overflow, Escaping Steam,
9.

DANGEROUS OPERATIONS
“ Flying Shunt,” * Spark
12.

Arvester,”

DErecTIVE SYSTEM, MASTER AND SER
VANT
Machinery, Management of Mine, Snow
Plow, ete., 14

NEGLIGENT, MAINTENANCE.

Streets, Ewxcavations, Obstructions,
Lighting, 20; Wharf-Construction,
Lighting, Volunteers, 29; Coal Mine, |
Cave in, 31,

MISCELLANEOUS, 32

NEGLIGENCE

104

|. Drowning from steamer—Insecure
gangway. | — Plaintiff’s daughter fell over
board from de

dant’s steam ferry and
was drowned in consequence of a gang
way against which she leaned being left
unfustened.  The wis contribu
negligence, also that plaintitt suf
fered no pecuniary loss

defence
tory
It was shown
in provided for pas
sengers, also that at the time, a heavy
the

that there was a o

son

was running and vessel was very

unsteady.  The trial judge (without a
jury), having found a verdiet for plain
tin, with $300 damages, the defendant's
appeal therefrom

was dismissed with

costs

MeAdam v. R

22/265

2. Steam ferry—Injury to passenger
in landing. | - The defendant town owned
and operated a steam ferry plying be
tween that town and Halifax. The plain
tiff returning the boat after
dark, in attempting to land fell off the
end of the boat into the water at a point

home by

where the boat was not hauled close into
the landing float, and was severely in
Plaintiff and
mistook the gap between the end of the
boat and the landing float for a differ
ence in level similar to that which she
had observed at the opposite terminus
There was & bar to prevent passengers
from landing until the boat was secured
This had been removed and other pas
sengers had landed before the plaintiff
attempted to do so

On trial without a jury, Weatherbe, J,,
found that there was negligence on the
part of the defendant town, also as plain
tiff was short sighted and was going
about after dark unaccompanied, and as
she had not made any enquiries prior to
attempting to land as to the safety of
the place, and had not tested the spot
with her foot or a stick usually employed

Jured was near sighted

by such persons, there was contributory
negligence on her part, on which he en
tered a verdiet for the defendant town,
but fixed $600 as tne amount plaintiff
should be entitled to recover, if at all

On appeal:—Held, reversing the find
ing of the trial judge as to contributory
negligence, and entering judgment for
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plaintiff for the amount of damages
fixed, that where contributory negligence
is relied on to defeat the right of a plain
tiff, he must have been guiity of at least
ordinary negligence, or have failed to
use ordinary care. Mere failure to take
unusual eare is not enough. Also plain
tiff had used a proper amount of care
considering her short sightedness, in
waiting until other passengers had
landed, whereupon she was warranted in
concluding that the way was safe

Drake v. Town of Dartmouth, 25/177

3. Electric railway collision—Rate of
speed—Injury to vehicle—Contributory

gl ]—A cab belonging to plain-
tiff, and driven by his servant, was in
jured by being run into by an electric
street car proceeding rapidly on & down
grade, and plaintiff brought action for
damages. The jury found that the car
was proceeding at too high a rate of
speed, that the motorman in charge had
endeavored to avert the accident by ap
plying brakes and reversing the current,
that there was contributory negligence,
but that the accident might have been
avoided by a greater degree of care on
the part of the motorman

Held (also in the Supreme Court of
Canada ), that the last finding neutral-
ized the finding of contributory negli
gence, and entitled plaintifl to recover.

Inglis v. Halifax Eleetrie Tram Co,,
32/117, 30 8.C.C. 256,

4. Sleeping car—Injury to passenger—
Speed—Curves.] —Plaintiff was a sleep-

NEGLIGENCE.

Held, ordering a new trial, that defend
ant’s duty of carrying safely involved a
proper regulation of speed in going
around curves, ete, evidence of which
should have gone to the jucy

In the Suy
Held, allowing appeal, that the trial

e Court of Canada

Judge was right in withdrawing the case
That neither the existence of curves, nor
the maintaining of a high rate of speed
eglige
car appearing to have been constructed
with due regard to the safety and
fort of passengers, the accident must be
attributed to plaintifl’s own inexperience

necessarily indicate and the

and negligence
Smith v. Canadian Pacific Railway Co
34/22, 31 SO0, 369

5. Elevator — Injury to passenger —
Trespasser or ‘“Loiterer"—Usage.)—H
ed an elevator in an office building

e
after inguiring of the boy in charge
whether a certain tenant was in his office,
and being told that he was not. He re
mained in the elevator while it made
several trips in vesponse to ealls, and
had been in it ten minutes or more when
a eall came from the fifth floor. The
elevator went up and another passenger
in charge simultan

entered.  The Ix
eously shoved the door to close it, and
turned the wheel to move the elevator in
its descent. At that moment H., without
warning, or signitying his intention of
doing so, attempted to alight on the fifth
floor, and was caught between it and the
top of the elevator, sustaining injuries
of which he died. In an action by his

ing car passenger by d lant com
pany’s night train between Montreal and
Toronto. After retiring to her berth—
an upper one—she endeavored to make
some change in the way in which the
berth was made up. She next tried to
change her position end for end in the
berth, but while doing so there was a
violent lurch, and plaintiff was thrown
from the berth to the floor, sustaining
serious injuries. Plaintiff was elderly,
and wholly unaccustomed to travelling.
The trial judge having withdrawn the
case from the jury, on the ground that
there was mo evidence of negligence on
the part of the defendant company:—

d istrator against the owner of the
building: —

Held, in accordance with unswers re
turned by the jury, Weatherbe, J., dis
senting, that the accident was due solely
to the negligence of the deceased

Affirmed in the Supreme Court of Can
ada. Also, the question as to whether
or not the deceased was a mere trespass
“loiterer,” as found by the jury,

er, or
was unimportant, inasmuch as the de
ceased being in the cage with the assent
of the operator, there was a duty on the
latter's part to be as careful in regard
to him as any other passenger. Also,
convenience has established a rule in

466
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regard to the mode of ingress and egress
from elevators, just as it has in reference
to the passing of teams on the highway
One who violates either, cannot ('umpluln
of consequences

Hawley v. Wright
40

34865, 32 SCOC

6. Rule of the road—Injury to waggon
—Proximate cause.] A line of teams
was drawn up, awaiting the ferry boat,
on a street in the town of Dartmouth
running straight from the ferry landing
The plaintiff with his team arrived and
took up his position at the end of this
line. The defendant with his team was
already waiting on a cross street, and
on the arrvival of the hoat, insisted on
crowding the plaintiff out and taking his
place

he plaintiff insisted on resum

ing his position and in the struggle
which ensued the plaintifi’s team being
tne lighter of the two was overturned
and injured

In an action for damages:—Held
(whether or not there was a rule of law
or custom, regulating the approach of
waggons to the Dartmouth)

that the plaintiff had a right to his orig

ferry, in

inal position of which the defendant had
deprived him, also a right to recover it,
also that his action in doing so was not
such contributory negligence as should
disentitle him to recover, also that the
series of happenings related back to de
fendant’s original misconduet in taking
plaintiff’s place, so that it was the proxi
mate cause of the damage. Weatherbe,
J., dissented

Bundy v, Carter, 21/296

7. Reckless driving—Injury of children
—Negligence of parents.] The plain
tiffs, two children aged respectively ten
and two years, sued by their next friends
for injuries received by being run over
by a team of the defendant’s driven by
his employee rapidly down hill on the
road from Dartmouth to Eastern Pass
age, The horse was a spirited one, which
would resist ng checked, and was hard
in the month and diffieult to control. The
driver saw the children playing in the
road some distanee ahead, but made no
effort to slacken his speed until too late

to do so, supposing that th was space
to pass between the children
Held, per finding for

plaintiffs and awarding $100 damages

Townsend, J.,

cach, that the doctrine of contributory
negligence does not apply to a child of
tender years. To disentitle him to re
cover, the injury must be due solely to
his own negligence,  Also that the negli
gence of the parents, if any, in allowing
the ehildren to play in the road should
not prejudice their right to recover

On appeal : —Held, that the negligence
of the driver was so extreme as to render
it unnecessary to consider the question
of contributory negligence either of par
ent or child

Turner v. Isnor, 25/428

Brett v, Isnor ‘430

8. Injury to children.| —Loss of ser
viees —Insufliciently set out in pleading

See PrEApING, 63

9. Explosion of dynamite—Negligence
of fellow servant.]—Plaintiff, who was
employed as a blacksmith in connection
with the defendant company’s business
of gold mining, was seriously injured by
the explosion of dynmamite kept in the
shaft house of the mine near the black
smith shop. The proximate canse of the
explosion was the negligent handling of
the dynamite by a fellow employee, and
there was a question as to whether the
same was kept in a proper place:

Held, that as the employee took all
ordinary risks of his master’s business
including the negligence of fellow em
ployees, and as there was no evidence of
negligence on the part of the defendant
company, or of knowledge of negligent o1
improper practices on the part of em
ployees, the plaintiff could not recover

Melnnes v. Malaga sining Co,, 25/315

10. Overflow—Injury to land — Mea
sure of damages.|—In an action for dam
ages for injury to land caused by tie
overflow of water throngh the negligence
of defendant :—Held, that the proper
mensure of damages is the reduction in
selling value eansed by the injury, with
ont eonsidering loss of profits, or the
amount it would take to restore the land
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' ner ndition « darmage
growing crops, based on the assumption
t they would have matured
5 Town of Dartmouth, 30/208
Nuisance from steam or
etendant operated st
nnect i th an eleetri
pre . v joining on
ntiff a Arehouse for the =t '
f! e ver Haow T« vterioration
y rust tue condenser of the engine
N rged hot water into the cold water
f Halitax harbor at a point on defer
lant’s premises 20 feet distant v this
e. whiel ) t for a d
tance 0 feet wer the harbor The
plaintifl 1 wits injured by steam
| rising 1 ug e floor, the
re I the operaltion I fendant
ondenser I i ‘ ent 1 w
i e | een avoi
fefendant’s lengthening the pipe of
M feet he trial judge
ng fe for plainti " the
Court was equa vided :—1eld, pe
1« ' end ) MeDonal oJ concur
ng e plaintifl was entitled to re
ver, as defendant was not conducting
is business with due regard to the wel
of is= neighbors A hown y his
not lengthening the pipe after notiee
and that the trial Judge had found no
tributory mnegl nes Affirmed by
Supreme Court of Canada

Per Weatherbe, J. (Graham, E.J., con

urring.) The defendant was not liable
because the result could not have been
foreseen ; because the evidence did not
show that by extending the pipe greater
damage might not have been occasioned
to some one else; and because the plain
T was guilty of contributory negli

genee in not having the floor of his ware

house properly constructed to prevent the
harbor

ingress of vapor from the

Pearson, 23/2643

Fuller, 21 SO, 3387

Fuller v

Chandler v

2 Accident caused
shunt.” | — Action by the
administratrix of J. M

Lord Campbell's Aet
and A

while

“by flying
widow and sole
under RS, e. 116

against the W
of J. M
fendant's

Railway for the killin

tempting to eross the
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i public thoroughfare in the
Village of Lawrencetows The accident
pl luring what is known as a
in hat is, breaking a train
into three sections and using the brakes
that the middle section might be side
nd nd third rejoined
n the main track 1. M. was run over
and Killed in attempting to cross between
the th nd second sections Ihe de
cense old and partly deaf and had
PO The ju having found a
erdict for plaintiff for $1,000, on ap
peal Held, that the * flying shunt™ be
ing admitted « dangerous operation
particular where the track crossed o
public thoroughfare, the defendant com
any was guilty of al negligence
r at all events the question was one for
the jur) \lso the deceased's contribu
tary negligence, if any, in attempting to
T wiweer . tions before the
moke had cleared a was not such as
entitle plaintill to vecover, if the
ercise of reasonable care on the part
defendant ompar would  have
averted the aceident
Mol Windsor & Annapolis Ry
Ty
14 Steam engine—Absence of spark
arrester I'he absence of a spark ar

vester or contrivance for eatching sparks

in operating a steam engine in conne

tion with pressing hay, is not negligen
w. but is a question for the jury

v. Elliott, 23/276, 21 8.CC. 19

employ

Campbell's

14. Machinery — Dangerous
ment. | r Lord
Act, by the father of an employee of the

Action  un

defendant company, who had been killed

by machinery which he was tending on

a night shift I'he learned Judge on
trial withdrew the case from the jury
on the ground that there was no evi
dence of negligence to be considered
On appeal: —Held, Graham, E.J., dis
senting, ordering a new trial, that in
asmuch as there was evidence that de
fendant company had set the deceased at
work at a machine for washing ore, and
had probably instructed him that it was
necessary 0 keep the spout clear of

lumps with his hands and without stop
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ping the running, the question as to
whether the defendant company had
taken due precautions for the safety of

an employee, in and about work of a
dangerous character, ought to have gone
to the jury

od in the Supreme Court of Can

Tobin v. New Glasgow lron, Coal &
Ry. Co, 20/268, Cout. Dig. 100

15. On the re-trial ordered above, the
trial Judge instructed the jury that,
‘when a workman knows that the em
ployment is & dangerous or risky one
he has nothing to complain of, and even,
admitting, as the plaintiff contends, that

the work T. was engaged to do was dan

gerous, and that the danger was known
to the defendant company, it was like
wise known to T, and in that case the
plaintiff would be disentitled to recover
In short, as a matter of law, knowledge
of the danger of his employment on the
part of the deceased T, in itself, would
operate as & bar to the plaintifs claim”

Held, that this was a misdirection for
which there should be a new trial, inas
much as it tended to make deceased’s
knowledge a matter of law, whereas it
should always be left open as a matter
of fact

Also, per McDonald, C.J, following the
doctrine of Smith v. Baker, 1801, A, C
325, that the question whether the ma

chinery at which deceased was employed,
was defective or operated on a defective
system, should have gone to the jury

Tobin v. New Glasgow Coal, lron &
Ry. Co., 20/70

16. Injury by steam—Employing un-
skilful engineer.| —Plaintiff, a machinist,
was inside one of four boilers of defen-
dant company’s wachinery engaged in
repairing it, when some one blew off
steam from another boiler., The steam
entered the boiler in which plaintiff was,
scalding him severely

In an action for damages, the only
negligence attributed to defendant mm'~
pany was that of employing an unskill-
ful engineer. The evidence fully estab-
lishing his competency : —Held, the trial

Judge was right in withdrawing the case
from the jury, and entering judgment
for defendant company

White v. Syduney & Louisburg Coul

and Ry. Co, 25/384

17. Coal mine—Gas explosion—Defec
tive system. | Plaintifl's intestate, a la
borer employed in defendant company's
coul mine, was ordered by an “over
man " 10 go to work in a portion of the
mine which had been disused for about
six months, He did so, when an exple

sion of acenmulated gas took pl , kill

ing him instantly

In an action for damages by his ad
ministrator, the learned Judge withdrew
the case from the jury on the ground
that there was no evidence against de

fendant company, the acecident being the

result of the negligence of a fellow en

ployee, which course was sustained by
the Cowrt, Graham, E.J., dissenting

In the Supreme Court of Uy

Held, Tascherean and Sedgewic 1)
dissenting, that under the Mines Act (R
8 5th series, . 7), which is probably
declaratory of the common law, the com

pany was hound to fence and inspect un

used places and to ventilate to prevent
the aceumulation of gas: also to em
ploy competent men to carry out these
regulations Not having done so there
was evidence of the existence of a de
fective system, for which it should be
liable  though the immediate cause of
the «

dent was the negligence of an
enployee
Gramt v. Acadia Coal Co,, 34/319, 32

SO0 27

18, Master and servant—Risk of em
ployment. | — Plaintiff sued for damages
for an injury eansed by loose stones and
excavated earth falling on him while
working at the bottom of a trench ex
cavated for a sewer on one of the streets
of the City of Halifax. The system of
dealing with this excavated material was
to construet a retaining wall of loose
stone at a distance of about eighteen
inches from the edge of the trench, he
hind which earth, ete, was thrown. The
injury was caused by the giving way of
a portion of this wall,
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Held
there was anything defective in this sys
tem of itself or that it involved a hidden

that it had not been shown that

danger, or that the work on which plain
1l was engaged was of a specially haz
ardous nature.  That the negligence, if
any, was that of a fellow workman, and
that the trial Judge had rightly with
irawn th

case from the jury
Faylor v. City of Halifax, 26/490

10, Railway—Derailing of snow plow—
Filling engine driver—Jury failing to
answer—Questions.| — Action for negli
gence by the administratrix of P, an
engine driver in the employ of defen
dant company, who was Kkilled in an
accident caused by the derailing of a
snow plow and its consequent destruc
tion of a bridge, through which the en
gine fell. In answer to questions sub
mitted the jury found that the derail
went of the snow plow was the proxi

mate cause of the

cident, that it was

infit for the serviee on account of not
being properly ballasted, that the bridge
not at the time of the accident rea

sonably fit to carry trains, or for .

general operations of the road, being de
fective in the flooring, that the number
of men employed on the train was not
rcosonably sufficient to conduet it, that

rceased was not guilty of contributory
negligence, and that the damage sus
tuined by the widow 1 child of de
cased was $4,500

Ibey returned the answer * We do not

ow,” to questions as to whether de

wlants knew of the unfit condition of
the snow plow and bridge, whether the
defects of the plow and bridge, other
than those of construction, could have
been discovered by a reasonably careful
mspection of the plow and bridge; whe
‘her deceased or defendants knew when
the train was sent out the number of
nen on board; whether the accident
might have been averted if the bridge
had been differently constructed in a
manner  described;  whether deceased
knew that the snow plow was derailed
hefore arriving at the bridge; whether
he could have averted the accident by
using reasonable care, or whether the
men on the train or any of them by using

NEGLIGENCE

|

reasonable care could have done so

On these findings the trial Judge en
tered a verdiet for the defendants, and
this was an application by plaintiff for
a new trial, and a crossappeal by de
fendants. The Court was equally divided

Per McDonald, C.J., that the applica
tion should be dismissec

Per Meagher, J., that the jury had
found that the derailing of the snow
plow was the proximate cause of the ae
cident, but had not found to whose negli
gence the derailing was due. The evi
dence showed that unaccountable derail
ing of snow plows sometimes happened,
which being known to the deceased, as
an experier engine driver, might be
taken as a risk incident to his business
for which his employer should not be

held lhable Though an employer is
bound to provide proper machinery, he
is not responsible for defective manage
ment thereof by employees, and though
there was ample evidence that ballasting
4 snow plow is not the most advisble
method of operation yet if there was
negligence in relation thereto it was that
of deceased’s fellow employees oniy. The
bridge in question having been safely
operated for years, there was no duty
on defendants to replace it with one of
more modern de

r, and the fact that
the accident was not
(o he taken as eviden

they did do so afte

of §

vious neghi
gence. The jury had only found that the
derailing of the snow plow was the proxi
wate cause of the accident, therefirs no
right of action in regard to the bridge
had been established, nor on the evidence
could the jury have reasonably found
negligence in connection therewith. The
Judge's directions were sufficiently full

and were not attacked on grounds ap
pearing on the record, but for the omis
sirn of matters not suggested Sy the
plaintiff. No substantial injustice hov
ing been done, and as the findings in
favor of the plaintiff were not warranted
by the evidence, and as the jury were
evidently willing to have found for
plaintiff if possible, there should be no
new trial to enable her to show what
should have heen shown before

Per Graham, E.J., Henry, J., concur
ring, that the jury having failed to ans

474
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wer ten out of twenty answers could not
be considered satisfactory, as suggesting
the ideas that they might have wished
to avoid what seemed to be cross-exam
ination, or that they were so instructed
that they considered themselves invited
to answer as they did, or that they were
fully for
reason there should be a new trial
On  further the Supreme
Court of Canada a new trial was ordered
the jury to
Otherwise
the judgment of the Court below

not instructed at all; which

appeal to
the failure of

because of

ANSWer necessary questions
was
affirmed

Dominion  Atlantic

R.OCC. 641

Pudsey v
277498, 26

Ry.,

20. Municipality not liable for mere
non-repair of bridge, causing accident
Effect of Bridge Act, 1883, ch. 20. Ex

cessive damages

See MuNicraLITY, 2

21 Incorporated town—Defective side-
walk—Faulty construction and non-feas-

ance in maintaining—Liability of town.)
~The * Towns Incorporation Act ” trans
ferred the duty of maintaining streets,

ete, to the defendant town. The town
caused to be constructed a ecateh bu.in
for water, covered by a movable gra.ing
in the sidewalk. Plaintiff stepping on
this grating, it tilted and caused injury
He brought action and recovered $300
damages

On an applieation for a new trial:—
Held, following Geldert v. Municipality
of Pictou (see MuNiCIPALITY, 2), that
the liability of the municipal corpora
tion depended on whether the injury was
caused by negligence in original con
struction, or in  maintenance, which
material left unde
termined, there should be a new trial

Per Townshend and Weatherbe, JJ.,
concurring, that the plaintiff was en
titled to retain his verdiet, it appear-
ing sufficiently that it the in-
tention of the trial Judge to hold that
the accident was due to a defect in the
original construction.

issue having been

was

Thomas v. Town of Annapolis, 28/551.
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The
was engaged in

22 Excavation of street.)
of New Glasgow

town
intre
ducing a water system and for some )
had been making exeavations for the pur
Plaintiff on

pose of laying pipe, et

dark and rainy night while going home

by G, street, which was an unusual route
for her, fell into an excavation and wa

severely injured. It appeared that
town had placed a fence or barrier acros
the street designed to prevent the pass
but the sidewalk was

age of vehicles

unohstructed, and the plaintiff was i
Jured crossing the street by a path other
than that provided. The evidence showe
that she knew in.a general way that ex
cavations were in progress, but none that
she knew of this one in particular. Her
evidence was “ They were excavating s
often that | did not remember*

The jury found all the issues in favor
of the plaintifl except as to whether she
had used ordinary care, ete., which they
found for the defendunt on instructions
assuming knowledge on her part of the
existence of this particular excavation, a
ground not raised by the pleadings. On
an application for a new trial by the
plaintiff ; —Held, per Meagher, J., Rit
chie, J., concurring, that there was ample
evidence on which the jury might find as
they did, and that plaintiff in passing
the barrier and encountering rough
ground, as shown by the evidence, had
such warning as to put her on her guard
und that it was too late now to object
to the pleading, which shopld have beer
on trial

Per MeDonald, C.J,, and
J., that there was a misdirection such as
to make a new trial necessary. And that
the ground of knowledge on the part of
the plaintiff of the excavation, not hav
ing been taken, the defendant should be

held strietly to the pleadings

New

Townshend

Fraser v. Town of

24/422,

23. Maintaining street—Falling in cel
lar—Notice of action.] - Plaintiff's intes
tate while passing along Water Street in
the City of Halifax, 3rd October, 1890
stumbled over a raised hatchway on the
sidewalk and was precipitated into an
excavation which was beside and under

Glasgow
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the sidewalk, and behind a ruinous fence,
receiving injuries of which he died two
days later  In an action for damages un
der Lord Campbell's Aet, the jury found
among its answers o questions, that the
deceased was aware of the dangerous con
dition of the spot, and did not use ordin
ary caution. On these findings, Graham,
E.J., dubitante, as to whether the de
censed, with full knowledge of the risk,
had voluntarily agreed to incur it, en
tered a verdict for the defendant eity

On appeal Held, per Townshend, J.,
sustaining verdict, that the finding of
contributory negligence obviated the ne
cessity for the defendant pleading and
proving that plaintiff voluntarily as
sumed the risk

Per Meagher, J., that the accident was
largely due to the condition of the fence,
wuich it was not the defendant city's
duty to maintain

The defendant relied on the Statute of
Nova Scotia, 1890, ¢, 60, s. 35, as fol
Jows :—* The City of Halifax shall keep
in repair the streets, sewers and other
publie works of said city, and on neglect
ing to do so, upon ten days’ notice in
writing being given by any person inter
ested therein, or who is or has been in
juriously affected by such neglect or re
fusal, may be compelled by mandamus
issued out of the Supreme Court, to make
from time to time the necessary repairs
to preserve the same, and shall be liable
to pecuniary damages to any person, who,
or whose property, is injuriously af
fected by reason of such neglect or re
’IIFH' of

Held, per Townshend and Meagher, JJ
(Ritchie and Weatherbe, JJ., concurring
MeDonald, C.J., dissenting), that in the
absence of ten days' notice to repair, the
city could not be held guilty of negli
gence. (Following Crysler v. Township
of Sarnia, 156 O.R. 180, a decision based
on an identical enactment.) (Note—The
Privy Council in construing this Ontario
Act held, 1801, that it did not apply to
such an action as the present. Corpor
ation of Raleigh v. Williams, 1801, A
C. 540.)

Per MeDonald, C.J., dissenting, that
the section required ten days’ notice be
fore application for mandamus, and did

NEGLIGENCE

not refer 1o the iy of the ety for
negligence in cases of accident
Bedford v. City of Halifax )
24 Unfenced excavation Whether

negligent —Question not put —Point not

taken at trial.] —In a general conflagra

tion which had taken place one month
previous to the date of the injury com
plained of, defendant’s building was de
stroyed, leaving a cellar excavation
abutting the strect, which remained un
fenced A train passing near by fright
ened plaintiffs horse, and plaintiff en
deavoring

to control him by the head

was carried from the street, across the
sidewalk, into the excavation and sus
tained permanent injuries. In an action

for damages

Held, that the questions as to whether
it was the duty of the defendant to have
fenced the excavation; and as to whe
ther such fence should have been con
structed only with reference to foot pas
sengers using the sidewalk, or should
have anticipated the liability of horses
to leave the roadway, when frightened,
were for the jury. And the jury having
found for the plaintiff, with $2.500 dam
ages, there was no reason for disturh
ing the verdict. Damages considered not
excessive

Quaere, was the pre

nee of the exon
vation or the noise of the train, the
proximate cause of the injury? But the
point, though material, not having been
raised on trial, by the present applicant

for & new trial, and consequently not
submitted to the jury, could not be
taken into consideration

Davis v. Commercial Bank of Wind
sor, 32/3606

25. Municipality — Obstruction in
street.] — Plaintiff, after nightfall, in hur
rying to take a steamer to Boston, fell
over a pile of dirt or street sweepings
left in the street of the unincorporated
town of Yarmouth, and was injured. In
an action to make the municipality i
able for negligence, the evidence was not
clear as to the eare with which the
plaintiff was proceeding, but showed
that she had met with the accident while
crossing the street diagonally and not




479 NEGLIGENCE

availing herself of the foot path and
bridge over the gutter provided by the
commissioners of streets

In answer to a question as to whether
the defendant had been guilty of neghi
gence, the jury rveturned, “Yes, in &
measure,” and as to contributory negli
gence on the part of plaintiff, “ Yes,
undue caretaking on the part of plain
tll”  On these findings judgment was
directed for the defendant. On applica
tion for & new trial the Court was equ
ally divided

Per Weatherbe and Ritehie, JJ. (but
on other grounds (see MUNICIPALITY, 2)
that the application should be refused

Per Townshend and Meagher, JJ., that
the finding as to contributory negligence
should be set aside and a new trial or
dered. Also that there was no contribu
tory negligence in plaintitf crossing the
street after dark off the foot-path and
bridge provided

Per Weatherbe
ing found as they did with regard to

J., that the jury hav

contributory negligenwe there was no
reason for disturbing the verdict. Also
that the finding of negligence should be
set aside
Gilbert v
23/93.

Municipality of Yarmouth,

26. Obstruction in street—Driving ac-
cidegt—Contributory negligence—Charac-
ter for veracity.]—An excavation had
been made on a street of the town of
Bridgetown for laying a pipe, and the
refilled earth stood from four to eight
inches above the general level. Plain
tifl driving across it by night, at the
rate of seven miles an hour, in a two
wheeled vehicle, his horse stumbled and
fell, breaking the spring of the vehicle
and throwing plaintiff out and injuring
him

The evidence he had
passed the spot a few hours before by
daylight, that his horse was 17 years

showed that

old, ringboned, and sometimes lame, was
then without shoes, had been known be
fore to stumble, that the spring had been
repaired at least twice before and was
then worthless: —

Held, that the obstruction was not
negligently constructed, and was ‘wob
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was usual on such
plaintiff’s  negligence
in not approaching the place with more

more serious than
streets, and that

care, was the cause of the accident

lant produced witnesses
against plaintiti’s general reputation for
cross-examination his

On trial, ¢

veracity On
counsel proposed to ask one of these wit
What de individual neighbors
Whose opinion
which was not permit
error, but net
substantial wrong or

nesses,
think of his character?
do you know?™
ted . —Held, there was
such as to cause *
miscarriage.”
Messenger v. Town of
3/291, 31 S.CC. 379

Bridgetown,

27. Street
with

railway. | — Non-compliance
Allowing rails to stand
level to horse in

charter
above street Injury
crossing

Seo Stueer Rainway

28. Duty of city to light streets—Hy
drant improperly placed.]  The plaintiff

was injured by falling over a hydrant or

“fire plug " situated on the sidewalk of
a street in the City of Halifax, at a
when the electric street light
was extinguished. The sidewalk had
been years after the
hydrant had been put there, in conse
quence of which it was somewhat far
ther from the gutter than is usual, but
the evidence showed that there was ample
room for foot-passengers, and that the
position of the hydrant was well-known
to plaintiff. The light in question was
supplied and maintained by the C. Elee
tric Co, under a yearly contract with
the city, and there was evidence that
the service was unreliable and unsatis
factory ; known to the ecity
Graham, E.J, without a jury having
found for plaintiff, on appeal:—Held,

Per Ritehio and Townshend, JJ.,, that
the duty of the city to light its streets
efliciently was mandatory under its
charter (sec. 439), in consequence of
which failure to do so amounted to
negligence, and though there was room
for plaintiff to pass, there was no negli
gence on the part of plaintiff

Per Wetherbe, J., that the lighting of
its streets was an optional matter with

moment

widened  some

matters
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the city, and that

ng in such & way that the accident com

the burden of light

plained of would have been impossible

would be intolerable, also that the plain

tll in & meusure contributed to her own
misfortune

Per Meagher ) ot deciding whe
there the duty of the city to light its
. ts was imperative or not), that the

plaintifl had not shown that the accident

Wirs e solely to the light being
out, and that it was not under the man
agement of the city or its servants, and
evidence went to show that fail
ure leetrie lights at times could not
ented or guarded against
lefendant having appealed to the
Supreme Court  of Canada Held
Strong ar lascherean, JJ., dissenting
that e oity was not liable Fhat its
I uship to the Electric Light Co
Wi that of master and servant, nor
of principal and agent, but that of em
ployer and independent contractor, for
whose negligence the city was not re
sponsible Also that there was evidence

negligence
Halifax

ontributory

lordly v. Uity of 2471, 20

8 ( 5

20. Wharf—Disease founded by acci
dent.]—The

defendant company were

owners of a steamship plying regularly

between Boston and Halifax, and dock
ing in Halifax at the N. Wharf, used and
occupied by the defendant company,

under lease to its agent by the owners

The general public had been admitted
and excluded from the wharf at the
pleasure of the defendant company, at
the landing of steamers Y. and his
wife on the night of November 30th

1800, in proceeding down the wharf to

meet a person who was to arrive by the

steamer, were induced to leave the or

dinary path provided

vehicles AL a

by the press of
point where the wharf
narrowed and there was a “ jog,” and
which was insufficiently lighted and un
protected by a railing, the wife unknow
ingly came to the edge of the wharf and
fell int

the where

water she remained
some minutes before rescued Next
morning she was found to suffer with
bronchial irritation and a cough. Seven

16—N.8.0
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teen days later she visited a physician

who discovered premonitory symptoms
leveloped with
43 days of

belonged t«

of comsumption which

such rapidity that within

the accident she died. She

v family hereditarily predisposed to con

sumptios Ihe husband and parents
having brought action against the com
pany for negligence, the jury found that
the accident was due to the insufficient
lighting of the wharf and the failure t¢

provide protection at the place of dan
ger

Also, in answer to the 16th question
that the accident was the proximate
cause of death. In answer to the 17th
a8 1o whether she would have recovered
notwithstanding the acecident if she had

had regular anu continuous medical at

tendance and treatment they returned

Very doubtful

On motion to set aside the findings
and verdiet for plaintiff, assessing dam
ges at §1,500

Held, per Weatherbe, J., and Graham
E.J., that the finding on the question as
] the proximate auise of death was not
one on which judgment could be entered

Per Weatherbe and Townshend, JJ
that there was no invitation to the de
ceased to use the wharf, in consequence
of which the defendant company was
not liable for negligence

Per Weatherbe, J., that there was no

duty on the company to light or rail the
dangerous place, which if required of all
similar places on wharves of the port,
would be intolerable

Per MecDonald, C.J
to the 17th question was all that could
of

that the answer

Y required inexpert men such as

compose a jury, and that as the evidence

amply established that immersion in the
water was the proximate cause of death

judgment should be for plaintiffs for
the damages fixed by the jury Also
that the deceased was on the wharf by
invitation and it was the duty of de
fendants to render the place safe

On appeal to the Supreme Court of
Canada Held, that the deceased was
lawfully on the wharf, and in view of
the established practice had a right to

consider herself there by the invitation

of defendant company, which was bound
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to see that the place was safe for per
wons using ordinary care

That the finding of the jury as to the
proximate cause left the matter in doubt
and showed they had not been properly
instructed as to the defendant's liabil
ity and that there should be a new trial
And that under the circumstances the
damages were excessive

Also that it having been shown that
the wharf was rented to the agent of
defendant company merely because the
lessors preferred to deal with him, the
company was in possession at the time
of the aceident

York v. Canada Atlantic Steamship
Co., 24/436, 22 8.C.C, 167

30. Coaling pier—Invitation to use—
Duty of lighting.|—The defendants were
owners of a coaling pier, The Govern
ment “Newfield,” on which
plaintiff was employed, drew up at the

steamer

pier for the purpose of coaling, but with
out, as customary, asking permission to
Plaintiff going ashore on private
business after dark fell over the side of

do so

the pier and was seriously injured. The
trial Judge directed a general verdiet
for defendants, on the ground that there
was no evidence enabling plaintiff to

On an application for a new
Held, the appeal must be dis
missed, Per Weatherbe, J.,

recover
trial:
there was
nothing to show that defendants held out
an invitation to anyone to use the pier,
and there was no duty on defendants to
light or provide a watchman.
MeMullin v, Archibald, 22/146.
(Note.—See also 5 ante.)

31. Coal mine—Cave in.]—At common
law a coal mining company is not liable
for damage caused by subsidence of the
surface occurring during its occupancy,
but the result of excavations made by
a previous occupier. And the Act, 1892,
ch. 1, has made no change in this re
gard,

Town of Stellarton v. Acadia Coal Co,,
31/261.

32, Injury on vessel—Rigger—Duty of
master to take care.] -W. was working
on & vessel in port when a boom had to

NEGLIGENCE =4

be taken out of the erutch in which it
rested, and he pointed out to the master
that this could not be done until the
rigging supporting it, which had been
removed, was replaced, which the mas
ter undertook to do. When the boom
was taken out it fell to the deck, and
W. was injured. In an action against
the owners for damages, the jury found
that the fall of the boom was owing to
the said rigging not being secured, but
that this was not occasioned by the
negligence of the owners or their ser
vants
In the Supreme Court of Canada

Held, that though the contract between
the employer and employed required on
the part of the former the duty of tak
ing reasomable care and of providing
proper appliances so that the employed
be not exposed to unnecessary risk, the
first part of the finding did not
that the rigging had never been secured,

mean

or that if secured originally it had be
come insecure by the negligence of the
defendants, and we jury having nega
tived their

negligence, finding should

not be ignored

Williams v
C.C 548

Bartling, 30/548, 26 §

33. Ice bridge—Loss of livery horse—
Contributory negligence of owner—Duty
of warning hirer.] —Plaintiff, a
stable keeper at Sydney, hired a horse
and sleigh to defendant, a stranger, for

livery

the purpose of driving from Syduey to
North Sydney and back, and
mended him to take the road across the

recom

ice, the harbor being at the time frozen
over and generally travelled. In re
turning after dark by the same road by
which defendant had gone, the
went through a erack in the ice and was
drowned,

horse

In an action for damages for the loss
of the horse:—Held, the defendant hav
ing exercised ordinary care and dili
gence, the plaintiff, from his residence
and occupation, was necessarily more
familiar with the ice road than a
stranger, and was bound to have warned
defendant of any probable circumstance
which might render his journey dan
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gerous, Not having done so he was not
entitled to recover

McKkenzie v. Lewis, 31/408

34. Lord Campbell's Act—Particulars
of claim.] -RS. 5th Series ¢ 116, 5. 4
requires full particulars of the nature
of the claim in respect ot which damages
ure asked, to be served with the writ of
summons The Judge on trial allowed
an amendment, not waterially varying
the particulars furnished. On objection
to this course Held, that the defen
dant had had ample notice of the nature
of the matter introduced, by the first
partieulars, and that f  they were
msufficient, objection should have been
raised by the pleadings

Mecleod v. Windsor & Annapolis Ry
23/69

35 Contributory negligence—Crossing
street.| —In actions of negligence against
a town for injuries caused by the con
dition of the street, and received when
crossing, it does not appear to be con
tributory negligence to cross at a point
other than the regular one where foot
paths are provided

Gilbert v. Municipality of Yarmouth,
23/683

Fraser v Town of New Glasgow,
24/422

36. Negligence or unskilfulness of sur
geon.)—Degree of skill required. Sur
rounding circumstances

See PHYSICIAN AND SURGEON

37. Liability of solicitor to client.)
Failing to colleet or return promissory
note—Measure of damages

See BARRISTER AND Souictrom, 18

NEGOTIABLE INSTRUMENT.
See Bruus axp Nores

NEW TRIAL.
See also ArrraL, Jury
1. First day of sittings—Absence and
veglect of counsel—Surprise.| — Defen
dant’s counsel in a libel suit was not

present to represent the interests of his

client on the first day of the sittings |

TRIAL
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when causes were being set down for
special days.  In consequence the action
was st down and afterwards tried with
out defendant and his witnesses being
present, and a verdict rendered against
him Held, there should be a new trial
on payment of costs by defendant

Kirkpatrick v. Mills, 30,426

2 Form of action—Incorrectly tried on
pleadings T'he trial of an action which
appeared the face of the pleadings

e one for false imprisonment, having

] tedd 0 though 1 Aere one for
) s prosecution, as to the con
| lice ant of reasonable
'~ Held, defendant’s  appeal
. i ts, and o new

1 v. Ja on 1/70

3. Incompetent evidence—Equally af
fecting both parties.| A new trial will

not be ordered on the ground that the
defendant sueceeded owing to the re
ception of the evidence of persons not

shown to be experts, where the plaintitf
on trial relied on the same sort of evi
lence in order to establish his case

ee v, Ditmars, 21/140

4. No substantial injury occasioned. |
New trial refused where the Court was
of opinion that evidence improperly ad
mitted was not of a character to work a
substantial injury to the party applying

Black v. Brown, 21/349

5. Evidence wrongly rejected.|—The
Court refused to order a new trial on
the ground that evidence had been im
properly rejected, where it was of opin
ing that the evidence if given would not
have helped the applicant’s case

Almon v. Law, 26/340

6. Witness not called.] In an action

for specific performance there was a

conflict of evidence but the trial Judge
found for plaintiff, decreeing perform
ance. On an application for a new trial

Held, that the fact that defendant's
son, who might have corroborated his
father, was present and not called, was
not suflicient ground

McDonald v. McDonald, 27/103
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Main issue not decided | — Plaintiff
in his reply set up what amounted to
& new case. Defendants failed to move
to strike out the reply and proceeded

to trial on i aterial issues:—Held,

there must be a mew trial without costs

to either party
Cogswell v. Holland, 21/155

8. Issue not decided.] In an action
for wrongful distress for rent, judg
ment had been for the defendant, but
as it appeared that the question of whe
ther any rent was due had not been made

clear, the Court ordered a new trial

Taylor v. Forbes, 26/

9. Material issue not determined. |
Defective construction or negligent
maintenance of sidewalk causing injury
Liability of incorporated town
See NecLicence, 21

10. Point not determined.| In an ac
tion for trespass, the main point, as to

whether a fence complained of had been

placed by defendant on the line of a

former fence, admitted to be the cor

rect boundary, having been left undeter
mined by the trial Judge without a jury,

a new trial was ordered

Dixon v. Dauph

11, Ground not taken.] -On an appli
eation for a new trial. the verdict of a
jury will not be set aside on grounds not
stated in the notice of motion, even if
those grounds be valid

Milner v. Sanford,

Sea also Juwy, 37

12, Grounds not pleaded.] New trial
ordered, where the decision of the Judge
without a jury, proeceded on grounds
not raised by the pleadings, (0. 19 R. 6.)

See PrEADING, 66

13. To award nominal damages.)
The Court refused to disturb the deci
sion below, and to order a new trial to
enable the applicant to recover nominal
damages as to a single issue on which he
was entitled to succeed

Wood v. Gibson, 30/15

Wilkie v. Richards, 32/205

NON-COMPLIANCE.

See AMENDMENT, Pracrice, 32

NOTICE

Of action.] —See Action, 2

Of assignment.]—See CHOSE IN Ac
TioN

Of impounding.| See IMPOUNDING OF
CATTLE

Of motion.]  See P'Racric, 27

Of trial.] —See Pracrice, 34

NOVATION

Nee CoNTRACT, 20

NUISANCE.

1. Company — Non with
charter—Accident caused thereby.] —The

charter of the defendant street railway

company required it to keep the road
way between, and for two feet on each
side of its rails, constantly in repair and
on a level with the rails

Plaintifl’s horse in crossing the rails
caught the eaulk of its shoe in a grooved
riil standing above the level, tore off
its hoof, et Held (affirmed in Su
prome Court of Canada), that the rail
not being in compliance with the char
ter, was a nuisance, for the mainten
ance of which defendant company was
liable

Joyeo Halifax Street Ry. Co,
24/113, 22 SO0, 258

2. Continuer of nuisance—Notice.)
The purchaser of lands who continues
the nuisance of the former possessor
cannot be held L ble without notice
Per Graham, E.J., reviewing Moir v
O'Connor (unreported)

Corbitt v. Dighy Water Co., 24/25

3. Continuing nuisance—Towns incor
poration Act, 1805—Limitation—Dam
ages.|-—An action in reference to a con
tinuing nuisance is not barred by Towns'

th
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Incorporation Aet

which provides that

1895, « 4 »

“no action ex

285
del

ictu shall be brought against any town

incorporated under this Act unless
within 12 months next after the cause
of action shall have acerv except

to damage suffered more than one year
before action brought

Archibald v
31 SCC, 380

Town of Trure, 33/401

4. Escape of steam from exhaust pipe
~—lInjury to neighbor's goods. |
tory negligence

Contribu

See NEGLIGENCE, 1]

5. Gas works—Noxious vapors — ln
Junction—Laches—Construction of char
ter.) Was incorpor
ated by the Legislature, with power, by
the terms of its

Defendant company

Act of incory

ration to

manufacture and supply lilluminating
€8s, and to do “any matter or thing
necessary to carry out the above ob

jects Plaintiffi was an adjoining pro
p his
property was materially interfered with,

ty owner, whose enjoyment of
by the escape of gases and vapors inci
dental to defendant company’'s opera
He had protested to defendant
company before its works were erected,
and afterwards at

until
a period of about two

various times
action brought
years.

On his application an interim

1 june
tion was ordered to issue with costs, re
straining defendant company’s opera
tions in so far as they involved a con
the

tinuance of nuisance

On appeal:—Held, that the main facts
as to the nuisance not being in dispute,
costs were properly awarded against the
defendant company, though otherwise
the usual rule would have been to make
them costs to abide the event

That the Act of the Legislature grant
ing the defendant company powers, was
not to be construed so as to make its
right to with operations,
outweigh plaintif®s right to the enjoy
ment of his pro

proceed its

ty, nor likewise was

the matter of public convenience, con
nected with the supply and use of gas,
sufficient to this end

PARTIES
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That a of two years under the

above circumstances should not preju
dice the plaintiff's right to relief

Ihat the nuisance being a o« ntinuing

one, no compensation in damages could

be adequate, consequently an injunction
had properly issued, and should be made

petusl

( Meagher, J

dubitante, as to the ex
tent of the injury.)
Francklyn v. People's Heat & Light

Co, 32/44

ODDFELLOWS

Incorporated society—Maintaining ac

tion. | —Plaintiffs were trustees of “Hali
fax Branch, Independent Order of Odd
fellows Manchester Unityy Friendly
Nociety which  was unincorporated
The action was against an officer of the
organization who had fraudulently mis
appropriated funds Held, that under

O 16 R 9, the plaintiis might maintain

action for the money The fact that the

Halifax Branch had been suspended
by the supreme authority of the order
after action brought did not deprive it
of trol of its funds

Burfq

v. Sinfield, 25/387

ORDER

See Pracrick, 37

OVERHOLDING

See Lanopiorn axp Tesant, 10

PARENTAL RIGHTS

See Haneas Comrvs, 9

INFANT, 8

PARTIES

1. Charge in favor of widow.)

tor devised his farm in equal moieties

Testa

to his son and son-in-law The moiety

of his son-inlaw had come into the
hands of the defendant, when the widow
brought action for a declaration as to a

charge for her maintenance provided by
the will, and for contribution thereto by
defendant’s lands
trial after

On motion for a new

judgment for plaintiff

Held, that the son should have been made

a party defendant to the proceeding
Smith v. Beaton, 25/60
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2. Company — Action by stockholder ’
sgainst promoter.] On behalf of him
self and all others. Should be brought |
in name of the company except under
special circumstances

See Company, 32

4. Setting aside judgment against com-
pany.| - Motion by ome not a party
I'rustee for bondholders

See Company, 13

4. Suing foreign Company.| 0. 47 R
I, which authorizes actions to be brought
in our Courts against foreign companies
doing business by an agent within the
Province, refers to such companies as
do a regular and continuous business
here, and not to such as may occasion
ally have a few isolated business trans
actions

Salter v. St
28/336

Lawrence Lumber Co,

5. Foreign company in liquidation—
Property must not be attached after li-
quidator appointed.] Plaintiff attached
a cargo of laths belonging to the defen
dant company an English company do
ing business in New Brunswick, which
happened to be at Port Hawksbury, in
transit to Boston. The company at the
time was being wound up in the Su
preme Court of New Brunswick and a
liquidator had been appointed, who now
sought to set aside the plaintifi’s pro
cens : —

Held, that after the company had been
put into liquidation in Court in the in
terests of creditors, no attachment by
an individual creditor should be allowed
to issue

Also, that the liquidator had sufficient
status as a party either under the Wind
ing Up Act (RS.C. e 120, s 30), or
under see, 12 (5) of the Judicature Aect,
to enable him to appear to set aside such
an attachment. And that the fact of
the liquidation and of the appointment
of the liquidator was sufficiently proved
by his aflidavit to that effeet.

Slater v. 8t. Lawrence Lumber Co,
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6. Foreign firm may sue—Or be sued |
0. 16, R. 14 extends to allow a foreign
firm to sue Courts in its firm
name where it appears that it has that
right in its domiciliary Courts, though:

in ow

Semble, such a firm may not be sued
in its firm name where there is a pos
sibility of infringing a rule of interna
tional law by subjecting foreigners to
our jurisdiction
Nachod v. Stery

Kunauth 30/251

7. Suing as a company—Unincorpor
ated— Ame nt—Waiver of irregular
ity by pleading.]S. brought
the defendant as the “B,

action

Ad

vertising Co.” which was unincorporated
H

agninst

as & company, and was merely a busi
After the discov
of this the defendant delivered his
e, and moved for a stay of pro

ness style used by 8
ery

ings on the ground of the irregular
I'he Judge of the County Court,
held that the defendant by pleading had
wived the irregularity, and of his own

iy

motion made an amendment substituting
“8N. doing business as the B. Advertis
ing Co.” as plaintiff

Held, that defendant had waived the
irvegularity: and that under O. 16, R. 2,
10, the Judge had power to make the
amendment

Per Graham, E.J,, dissenting, that the
Judge had no power to make the amend
ment as the rules only apply to real
parties.  Here there no plaintiff,
the B. Advertising Co, not being a com
pany could not bring an action

(Note—As of

riox, 7.)

wa

to waiver, ARBITRA

Bijon Co. v

27/443

Advertising Dickenson,

8. Unincorporated association—Church
meeting.| -An action will lie against

persons who have attended a meeting

and supported a resolution favoring the
building of a church and awarding the

contract therefor to plaintiff at an
agreed pr This though there is n
corporate body to be made defendant,
and though there is no contraet in writ
ing.

MeQuarrie v. Calnek, 27/483.
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9. Oddfellows, Manchester Unity—Un
incorporated mutual benefit society.]
Hight of Trustees to bring action against
a former oliceholder for funds wisap
propriated.—0, 16, R. 9

See ODDFELLOW S,

10. Death of plaintifi—Trespass—R.S
5th Series, ¢. 113 Dismissing action.)
M. brought action for trespass to lands,

alleging that the trespass was continu
ing, but died before trial Defendant
applied and obtained an order dismiss
ing the action, on notice, under 0. 17,
R. %, for want of prosecution
Plaintif"s  executor applied 1o the

Chambers Judge for an order rescinding

the above order, on the ground that the
ction had abated with the death of the
plaintiff, and for a stay of proceedings
his motion the Judge denied, on the
ground that he had no jurisdiction to
rescind, but granted a stay pending ap
peal

Held, that RS, 6th Series, ¢, 113, s
I not only gives an executor the right
to begin an action for trespass during
the period of 6 months next before the
death of the testator, but also continues

an action begun by the deceased in so

far as it relates to that period, so that
lefendant’s application to dismiss, for
want of prosecution, under O, 17, R. 8,
was in order, and the order appealed
from, well made

Miller v. Corkum, 32/358

11. Executor substituted—0. 17 R. 4.]
Semble, an executor who has been

substituted for a d ed  defendant

who has raised a counterclaim in an
action, should apply to revive that coun
terclaim.  Nevertheless in the County
Court, his default «

{ appearance does
not appear to dispose of the original
pleadings, and he probably, in case of
his appearance, has a right to raise any
further defences peculinr to his posi

tion

See CoUnTY CoURr, 5

12. Foreclosure — Joining defendant’s
wife.] ~The wife of the owner of the
equity of redemption is not a proper

person to be made a party defendant to
an action for foreclosure. The estate of
the husband proceeded against is of an
equitable nature in which no right of
dower exists. The Married Woman's
Property Aet, 1884 makes no change
in this regard
Parker v. Willett, 22/83

13. Foreclosure—Owner of equity—
Cestui que trust.]Plaintiff, who was
purchaser of lands on foreclosure and
sile, brought ejectment against the mort
gagor and others who remained in pos
session

In reference to objections raised by
way of defence that certain interests had
not been made defendant in the foreclo
ure  proceedings: —Held, that these
claims not having been set up by coun
terelaim, the Court ecould not consider
the question of reopening the foreclo
sure proceedings

Semble, the owner of the equity of re
demption in part of the lands not having
been joined, and not asking to redeem,
his estate must give way to the legal
estate of the plaintifl, in ejectment :

Semble, it is not

ssary to join
persons in the position of cestuis que
trust, who appear to have a vested inter
est in the lands under a charge by will
antecedent to the mortgage

Parker v. Thomas, 25/308

14. Trustee.|—In actions by trustees
sin the cestui que

it is not necessary {
trust. O, 16, R, 8,
Eastern Trust Co. v. Forrest, 30,173

15. Fraudulent conveyance—Creditors
~Amendment by Court.] The plaintiff
having begun an action to set aside a
conveyance as fraudulent under the sta
tute of Elizabeth, and having prosecuted
his case to argument on appeal, on his
own behalf only, instead of on behalf of
himself and all other creditors, the
Court made the amendment necessary
to enable him to succeed, he being other
wise entitled

Shortell v. Sullivan, 21/207

16. Infant—Action against guardian—
Next friend.| — Any person who suspects
an infant’s estate has been or is being

A ————
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mismanaged may, in the character of
next friend of the infant, with or with

against  his
institute pro

consent, or even

remonstrances,

out  his
strongest
ceedings on his behalf

In an action by the surety of a guar
dian and another, against the guardian
for indemnity for past waste and to
prevent proposed misconduct, the ques
tion whether the infant shall be a party
plaintiff or defendant is a matter within
the diseretion of the judge

Pope v. Carroll, 27/467.
See

7. Interpleader proceedings.)

Pracrice, 22

18. Judgment—Reviving—Heirs of de-
fendant.)—In proceedings had in 1884, to
revive a judgment recovered against A
in 1871:—Held, it was Necessary
to join the heirs of A. as parties. Bur

OMd. 687), followed
Chisholm, 27/74, 24 8.C.

not

rows v. lsemor (1
Robinson v

704,

19. Adding party after judgment. | -
The power of the Court of a Judge to
add parties or to amend, under O. 16, R.
2, 10, continues after final judgment

Plaintiff in her personal capacity re
covered judgment setting aside a release
as obtained by fraud. On appeal the
Court (also the Supreme Court of Can
ada) in delivering its opinion suggested
that it was desirable that a representa
tive of her late husband, in respect to
whose estate the litigation was begun,
should be a party to the record. There
upon she applied and was appointed his
administratrix bonis non.  The
Judge at Chambers then added a para
graph to the statement of claim in the
action setting out her appointment.

Mack v. Mack, 27/458

de

20. Married woman.)

against married women

See Marmien WoMan's
Aor.

Actions by and

PROPERTY

21. Mesne profits—Misjoinder.]—In an
action to recover possession of land and
for mesne profits, the plaintiff, C. F,
claimed as grantee in 1889 of the plain-
tiff, L.F, who had acquired title in
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1870:—Held, that in this action the

plaintiffs could only recover as to mesne
profits for he period of joint occupation,

i, since 1880, Award reduced accord
ingly

Per Graham, E.J. dissenting, that,
notwithstanding misjoinder L. F. should

seek to re
1870 and

be allowed to amend and
cover the term
1889, under O. 16, R. 1, and that
dant should be aliowed a countervailing
t to enable him to
f Limitations

for between

lefen

privilege of amendme

set up the Statute
Fraser v. Kaye, 20/111

Negligence —Unwilling to be co-

plaintiff made co-defendant.| Per Mea

(the rest of the Court express

gher, J
ing no opinion), in an action for dam
ages under Lord Campbell's Act one of
the administrators of the deceased heing
unwilling to join as a plaintiff in bring
ing the action, was properly made a de

fendant.

Pudsey v. Dominion Atlantic Ry
27/498.

23. Substituting plaintiff.] —After ar
gument on appeal, it appearing that

plaintiff in law had not any right of
action, but that such a right in relation
to the subject matter might appertain to
another person, the Court did not amend
by adding or substituting that other
person, where it could only be done on
such terms as to costs, ete, as would
practically amount to a refusal of the
application
See PavyMmesT, 0

24. Rectification of deed.] - Plaintiff
and defendant were owners of adjoin
ing lots of land derived through uufer
ent chains of title from A, who owned
both lots in 18756, A dispute having
arisen as to the dividing line between
them, plaintiff brought trespass and
added a elaim for the rectification of the
deseription in his deed to make it con
form to the agreement alleged to have
been entered into on the sale in 1875, be
tween A. and K., plaintifl’s predecessor
in title. K. in conveying to the plain
tiff had made use of the description in
the deed he had received from A.:—
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Held, that though the Court might
have reformed the deed in an action by
K. against A. to make it conform to the
agreement arranged between them, there
was no theory upon which the plain
i, K.'s successor in title, could main
tain an action against anyone at all in
respect to this contract to which he was
not a party, or at all events he ecould
not maintain such an action against the
defendant, who was a bona fide pur-
chaser for value from A., without notice.

McFatridge v. Griffin, 27/421.

28. Third party procedure.] - Foreclos
ure.~Right of morigagor to be indem
nified by the holder of the eguity of re
demption.

See Morreace, 16

PARTITION.
See Texant Ix Common, 7
PARTNERSHIP.

I. Partner suing partner—Co-owners
of mine—Form of action.) —Plaintiff and
defendant agreed verbally that in con
sideration of plaintiff transferring tb

25. Replevin—Person di ng seiz
ure.]—In the action of replevin, the per-
son who directed the seizure, is pro
perly joined as a party defendant with
the person who effected the seizure and
is in possession of the goods.

Wilson v. Reid, 21/318.

26. Specific performance.]- Oral trust
respecting land.—Right of judgment
creditor to take the place of the debtor
as beneficiary under the trust.—Parties
to be joined.

See SpECIFIC PERFORMANCE, 1.

27. Third party procedure—Action on
note—Adding party on agreement to ac-
date.] —The defend was sued
on a note in favor of B. & Co, dis
counted with plaintiff bank. He ap-
plied at Chambers to have B. & Co,
added as third parties, under 0. 16, R.
49, swearing to a good defence, and to a
right to indemnity over against them, by
reason of an agreement to renew the
note at maturity. It appeared by ans-
wering affidavits that this agreement
only extended to a portion of the amount,
at issue, and was conditional on the
payment of the difference by the defen-
dant, which he had not done:—Held,
that there was no contract entitling the
defendant to any indemnity, and that
the course of the defendant was not only
not sustained by the afidavits, but was
also “frivolous, and trifling with the
common sense of the Court.”

Merchants’ Bank v. Moseley, 24/301.

lefend one-quarter interest in a gold
wmine, defendant should contribute, to an
amount not exceeding $150, one-fourth
of the expenses then incurred, or to be
incurred for working, ete.

The transfer was made. Subsequently
plaintiff brought action under the agrec
ment for work done, money paid, mater
ivls provided, ete, the amount of whick
he had been compelled to advance. The
defence was partnership subsisting, duv-
ing which no action could be brought
but for an account. The County Court
having found for plaintiff, defendant ap
pealed: —

Held, partnership was neither pleaded
nor proved, and that plaintiff was en
titled to recover his advances, such ad-

| vancing being no part of the arrange

ment made.

Per Graham, E.J., if there be an
agreement by each partner, and one is
compelled to advance on behalf of the
other, action may be maintained for
such advances.

Per Townshend, J., co-owners of min

| ing areas are not partners.

Westhaver v. Broussard, 25/323.

2. Agreement amounting to partmer-
ship—Action for salary.]—Plaintiff and
defendants entered into an agreement

| by which defendants were to become pur-

chasers of a mine, plaintiff to be owner
absolutely of one-fifth interest therein,
and to be manager of future operations
at a salary of $150 per month,

A further term was proved to the
effect that if defendants, should furnish
$10000 towards developing the pro-
perty, plaintiffl would rely on the profits
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Defen
money

of working to pay his salary
not furnished the
Ihe defences were, partnership, and a
different statement of the terms of the
g entered into

Held, plaintiff might
spect of the salary agreed on

In the Supreme Court of Canada, de
fendants’ appeal was allowed but with
out prejudice to plaintifi’s right to raise
the same questions in a different form
1 action, instituted to take partnership
(Not
Townshend v

dants had

rent
recover in re

recount s reported. )

Adams, 20/78

3. Test of partnership—Mining ven-
ture.]—Defendants R. and M., and one
S, entered into an agreement in writ
ing for the working of a mine belonging
, under which R, and M. were to
employ two workmen and S. onme (R.
also to contribute his own services), for

o ¥

a certain time. The ore mined was to
belong one-fourth to 8., three-fourths to
R. and M. The plaintiff, a workman
employed by R, sued both R. and M.
for wages:—

Held, he entitled to recover
against both there being partnership
between them under the above agree
ment, further evidenced by the fact that
M. had paid for certain supplies used,
in proportion to his interest.

Hallett v. Robinson, 31/308.

was

4. Interest in mine—Verbal agreement
as to—Statute of Frauds—Specific per
formance.] —Plaintiff  claimed specific
performance of an alleged verbal agree
ment for the transfer of a share of de
fendant's one-quarter interest in a min
ing property, in consideration of ser
vices, ete., also for an accounting on the
hauie of partnership growing out of the
seme verbal agreement, in the proceeds
of the working of the mine. On argu
ment it was admitted that the first claim
was barred by the Statute of Frauds:—
Held, that plaintiff, on whom the burden
of proof rested, should fail, as his evi-
dence as to the conversations with de
fendant on which his second claim de
pended was directly contradieted by the
defendant.

Stuart v. Mott, 23/524, 14 8..C, 734,/
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5. Joint undertaking—Notice necessary
to terminate interest.| Plaintiff furn
ished funds to enable defendant to pro
to Newfoundland
option to purchase a mine from one C,,
to be resold by them, and profits divided
in certain proportions

ceed and secure an

This option, af
ter being once renewed, expired June
10th, 1885. In August, 1885, defendant
associated himself with persons
and succeeded in purchasing mine and
disposing of it at a profit. He seems to
have been at some pains to conceal from
plaintiff the fact that he had re-opened
Held,
that plaintiff and defendant having en
tered into an agreement to obtain the
control and sale of the mine and to
divide the profits on a resale and tnis
agreement not having been terminated
by mnotice, or otherwise, the profits sub
sequently obtained by one of them en
MeDonald,

other

negotiations on his own behalf

ured to the benefit of both
(.., dissenting

Affirmed
Canada

in the Supreme Court of

Annand v 800

718

Tupper, 21/11, 16

6. Action for accounting—Dealings be-
tween surviving partner and widow of
deceased partner—Undue influence.] -
Plaintifl’s husband, who had been a
partner of defendant's testator, died in
testate in 1871, The partnership pos

sessed a lumbering business, and very

valuable timber lands. The surviving
partner, who was a brother of deceased,
took administration of his estate, but
no further steps were taken therein
Shortly afterwards by representing the
estate as in a precarious and peculiar
position he obtained sole control, by illeg
ally inducing plaintiff to relinquish her
interest to him for $2,000. Almost im-
mediately he disposed of timber lands
for $80,000. The plaintiff was entirely
unskilled, and ignorant of business mat
ters, and reposed great confidence in de
fendant’s testator, and relied on prom
ises, of further payments if the business
turned out better than expected, and
of mentioning her in his will, set out in
letters produced on trial.
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This state of affairs continued until
his death in 1888, when plaintift brought
action for an accounting of the partuer
ship and to set aside her release

The defences relied on were the re
lease, and acquiescence, and delay in
bringing action for 17 years:—

|

as to E's powers, in consequence of
which they were not in the position of
bona fide holders, and could not recover

Halifax Banking Co. v. Creighton,
22/321, 18 S.C.0C. 140

8. Tortious act of partner—Outside

Held (and affirmed by the Supren
Court of Canada, Gwynne, J,, dissent
ing), that the release given by the plain
till 1o defendant’s testator who was ad
ministrator of her deceased husband, in
ignorance of the real state of the busi
ness involved, was smproper and ob
tained by undue influence and abuse of
confidence, and should be set aside; also
that he as administrator, and as having
admitted liability to plaintiff in relation
to the partnership property was in the
position of a trustee, and as such could
not set up the laches of plaintiff. The
Statute of Limitations was not pleaded.

Rite J., dissented.

Mack v. Mack, 26/24, 23 S.C.C. 146,

7. Fraud of partner—Firm name—Au-
thority to sign—Notice to holder.) K.
was & member of the firm of E. & Co,
also of the firm of 8 C. & Co. In order
to raise money for the use of E. & Co,
he made a note for $5.000 in the name
of 8 C. & Co. indorsing it with the name
of E. & Co. and handing it over to plain
tifl bank in payment of an overdraft of
K. & Co. Shortly afterwards E. & Co.
became bankrupt. In an action by the
bank claiming as bona fide holder for
value, aguinst 8. C. & Co, the defence
set up was that the note was made by
K. in fraud of his partners, and beyond
the scope of his authority, and that the
bank was not bona fide holder without
notice, 1t was shown that plaintiff bank
was familiar with the handwriting of
K. The jury found that 8, C. & Co. had
not authorized the making of the note,
but returned an answer “don’t know"
1o & question as to the bank's knowledge
of this want of authority:—Held, there
was no verdiet on a material point,
hence there must be a new trial, but on
appeal to Supreme Court of Canada:—
Held, there was evidence enough of
knowledge on the part of the bank to
make it their duty to institute inquiries

scope of busi | —Appeal from County
Court in an action of replevin for 108
bushels of roofing gravel worth $25,
where judgment was for plaintiff. The
defendant had bought the gravel from
H. who claimed 1o be a partner of plain
il in the roofing business. Plaintiff
denied partnership and proved that the
gravel had been bought by himself alone :
~Held, that whether there was partner
ship or not the judgment for plaintif
was right. If partnership existed the
sale by H. was outside of its scope, it
being no part of the roofing business to
sell gravel

There being no proof of special damage,
the damages awarded below were re
duced to #25, the value of the gravel
sold.

O'Regan v. Williams, 24/165.

9. Warrant to confess. ] - \W., who was
a partner of the defendant O., gave the
plaintiff & warrant to confess, signed
by him for O, and on which Judgment
was entered against both. This was
without the knowledge or consent of 0.

Held, that the judgment so entered
must be set aside with costs,

Pitfield v. Oukes, 23/118,

10, lmln-cy—'lwu--p—lmivﬂ
—Rights of judgment creditor—Appeal. |
~In an action pending to wind up a
partnership, in wh & receiver had
been appointed, S, one of the Judgment
ereditors, applied for and obtained an
order for the payment of the amount of
his debt out of the funds in the hands
of the receiver. The recciver appealed
in the interests of the other ecreditors,
representing that the estate was hope
lessly insolvent :

Held, allowing appeal, wiat 8. was
not entitled to priority over other credi
tors by reason of his vigilence in ap-
plying in a proceeding aiming at seeur
ing equality of wistribution, and that
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the order should be varied to the extent
of putting him in the same position as
though he had seized and sold under
execution, he undertaking to abide by
any future order, ete,

Also, as to a preliminary objection
that the receiver had appealed without
leave; that the only effect was that he
lost his right to reimbursement for costs
in the event of failing

O'Brien v, Christie, 50, 145

11. Winding up business—Remunera-
tion.] —Where a been
dissolved by death, the surviving part
ner, being in the position of a trustee

partuership has

a8 to the share of the deceased partner,
is not to receive any remuneration for
his services in winding up the business

Butler v. Butler, 20/ 145

12. Dissolution—Continuing liability.]
~—Defendant T., with the knowledge and
consent of his partner, defendant F,, ac
cepted in the firm name, a bill of ex
plaintiff, against the

Afterwards T, ar

change drawn by
personal debt of T

ranged for a renewal of this bill, but
before its acceptance, in the firm name,
tue partnership was dissolved, but not
to the plaintifi’s knowledge:

Held, that F. having made himself
liable as to the original bill was liable
as to the remewal now sued on. That
the liability being joint, and not joint
and several, F. could not be regarded
in the light of a surety for the obligation
of T., discharged for want of notice of,
and consent to, the renewal, and that he
could have no discharge except by satis
faction of the debt,

Pitfield v. Trotter, 32/125

13. Partnership  debt — Dissolution—
Appropriation of payment — Counter-
claim.]—M. and C., while carrying on
business as partners, gave a chattel
mortgage to plaintiffs as security for
goods supplied to them. Subsequently
M. retired leaving the assets in the hands
of C., who gave a further chattel mort-
gage to plaintius covering the goods de-
seribed in the former mortgage as well
as goods supplied to C. personally, after
the dissolution.

Plaintiffs realized on the whole s
curity, applied proceeds to’ the payment
of C's personal indebtedness only. and
then brought action against both M. and
Cooin

respect of the joint debt De

fendants  counterclaimed objecting to
certain items of expense in connection
with realizing on the security, and
claiming that the proceeds had uot been
pre ly applied

Held, that the proceeds of the goods
covered by the first chattel mortgage
should have been applied to the paym
of the partnership debt

Also, as the circumstances would be
fore the Judicature Act have rendered

a4 suit in Equity proper, the present

course in asking to have an account
taken, was by counterclaim

Fisher v. MePhee, 28/523,

14. Wages after dissolution of partner-
ship—Pleading — Amendment. | Plain
tiff sued for wages and for an account
ing under an alleged partnership. The
trial Judge found that the partnership
had been terminated, and that there had
been no agreement to pay wages in ad
dition to profits, of which there were
none
ever, that after
partnership, plaintifl did certain work
ndants in superintending opera

It appeared on argument, how
the dissolution of the

for d
tions, ete.:—

Held, that plaintiff should be entitled
to recover for this work, but as (s
statement of claim had not been framed
to meet that view, and as there was no
evidence as to the amount and value of
the work on which the Court might base
its findings if an amendment were al
lowed, the appeal must be dismissed
with costs,

MeDonald v. seKeen, 28/329

15. Partnership dealings 20 years
old.]—Plaintiff sought a declaration as
to the rights of several persons, grow
ing out of a partnership alleged to have
subsisted more than 20 years previously
between plaintiff, defendant and others,
in relation to the taking up of Crown
Lands. Some of the partners were dead
and it appeared impossible at that late
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day to properly elucidate the facts
Held, that the plaintiff’s laches had bar
red his rights, if any had existed

Mollreith v, Payzant, 25/377

16. Foreign firm may sue. |0 4
R. 14 extends to allow a foreign firm
10 sue in our Courts in its firm name

Sewb e

such a firm may not be sued
in its firm name where there is a pos
sibility of infringing & rule of interna
tional law by subjecting foreigners to

our jurisdiction

Knauth Nachod v, Stern, 30/251

17 Execution against partner—Ser
vice—Costs.| — Plaintiffs having recov
ered judgment against defendant firm
discovered that B, was a partner therein
and applied for execution against him
under O, 40, R. 10, Defendants had heen
served as a firm under O. 9, R. 6. B
oppe

disputing his liavility for costs of the

the application for execution

judgment on the ground that as he had
not been served, he had had no share in

incurring them

Held, he was liable notwithstanding,
and his recourse, if any, was against his
partners who had contested plaintiffs’
claim on, a winding up of the partner
ship

Banque d'Hoche
News Co., 31/9

ga v. Maritime Ry

I8. Right of way.]—Quere, may one
partner maintain a right of way for his
personal use over partnership porperty,
or does his estate therein merge in the
partnership?

See Rianr or Way, 4

PASSENGER.

Injury to passenger.] —Carriers

See NpoLiGENCE, |

6

PATENT

Contract in relation to an invention.)

Ihe use of the term * Horton's Sash
Patent ™ does not imply a representa
tion that letters have actually been
granted

See Sawes, 16

PAYMENT

Payments generally, )

Payment inte Court, 14

|. Appropriation of payments.)
Where there have been payments in re
spect of an account, in the absence of
an agreement between the parties, the
payments are to be applied to the dis
charge of the items of account, from first
to last, in the order of their date

Netting v. Hubley, 26/497

2. Partnership debt—Dissolution—Ap-
propriation of payment—Counte-claim.)
M. & C. while carrying on business as
partners, gave a  chattel mortgage to
plaintiffs as

irity for goods supplied
to them. Subsequently M. retired leav
ing the assets in the hands of C, who
gave a further chattel mortgage to plain

tifls covering the goods deseribed in the

former mortgage as well as goods sup
plied to C. personally, after the dissolu
tion.

Plaintiffs realized on the whole secur

ity, applied the proceeds to tle pay
ment of C.'s personal indebtedness only,
and then brought action against both
M. and C. in respect of the joint debt
Dafendants  counterclaimed  objecting
to certain items of expense in con
nection with realizing on the security,
and claiming that the proceeds had not
been properly applied

Held, that the proceeds of the goods
covered by the first chattel mortgage
should have been applied to the payment
of the partnership debt

Fisher v. McPhee, 28/523

3. Payment made in ignorance of
facts, recovered.] Surety for debt. Ap
propriation of payments

See PRINCIPAL AND SURETY, 6




507 PAYMENT 08

4. Payment under doubt as to liability
~—Decision of Court.]  The defendant M
brought actions aguinst three insurance
companies, on three policies of insur
ance, two being policies on the hull of

y

defendant’s vessel, and the third a poli

Two of the actions were de
and the third
Before the trial, an agree

on freight
fended, by one solicitor

by another

ment in writing, headed in the three
causes, was entered into between the
solicitors for the respective parties, by
which it was agreed that the three

causes, so far as the trial before the

jury was concerned, should be tried to

gether, but that evidence relative to the
issues in either of said actions shounld
be considered as taken in that action,
“Le At the conclusion of the trial, a
separate order wus taken in each action
for judgment for plaintiff, with costs
Notices of motion for a new trial, headed

in cach of the three causes, were given

The appeals were heard together, and

M. having succeeded, n separate order

was made in each case, dismissing the

application, with ecosts.  Three notices
of appeal to the Supreme of Canada were
then given—one in each action. No eon
solidation of the appeals was ordered in
that Court, but all were heard together,
and judgment was given allowing the
appeals on payment by the plaintiff com
panies of costs of the former trial within
thirty days after taxation, the appeals
otherwise to stand dismissed with costs

There
the exaet terms of the judgment in the
Supreme Court of Canada

being some uncertainty as to
as to what
was decided as to costs and as to the
time of plaintifs solicitors
paid to B. the amount claimed by M.'s

payment,

solicitors as payable under the judgment,
and did so under protest, and reserving
the right to require re-payment of any
part of the amount paid, on the ground
that they had already paid more than
they were required to do

In an action brought on behalf of the
three companies, jointly, to recover back
the money paid, as having been paid by
mistake where judgment was for plain-
tiffs:—

Held (Weatherbe, J,, dissenting), that

the claims made against the three com

panies, and their suppo

d liability, be

ing several, and the me

to pay the

claims been contributed sever

having
ally, were paid on their account severally,

in mistake as to part, the implied pr

\
ise to pay buck that part to the compan
title to the

mouies in possession of defendants was

fes was several, and the

several, and they could not be joined as
plaintiis, and that, for these reasous
the judgment appealed from must be

reversed

And that if plaintitly elected to have
a new trial, and amend, by striking out
all of the plaintiffs except one to be se
lected, and to retax the costs of the trial
severally against each company, they
ought to have leave to do so on payment

of the cost of appeal and trial, and con

equent on the amendment ) otherwise

the action to be dismissed with costs
lasurance Company of North America

v. Borden, 34/47

5 Voluntary payment—To cashier of
bank—Presumption of payment to bank.|
Though payment of the eashier of a

bank, who has brought action in his
own name, in respeet of a negotiable in
strument (held in fact by the bank), as
indorsee, has the appearance of a vol

untary payment to a stranger, ye! there

is a fair inference of payment to the
bank., (Afirmed by Supreme Court of
Canada.)

Seeley v. Cox, 28/210

6. Payment to agent.)
conscquent estoppel of principal
default

Seo MoRTGAGE, 28, 20

Adoption and
Agent's

7. Payment by negotiable instrument.]

Is only conditional payment, unless

snded, which is

the parties otherwise in

a question of fact

8. Laches.)—Or unless the payee by
his laches, adopt the payment as abso
lute,

See Brias axp Norves, 14, 15

0. Payment under compulsion—Agency
—Ratification — Amendment.] Plaintiff

had been owner of a brewery in the




ave

the

and
mt's

mt.]
iless

h is

509 PAYMENT.

City of Halifax to which the ecity sup-
plied water, and for this purpose had
laid a two inch pipe from the main in
the street to the line of the property.
There was a dispute outstanding be-
tween the plaintiff and the city as to
which should bear the cost of laying
this two inch pipe, when plaintiff sold
his property to O.

Thereafter, by threat of turning off
the water, the city succeeded in collect
ing the amount from 0., who demanded
and received re-imbursement from plain
tiff.  This action was to recover from
the eity the amount paid to O.:

Held, Graham, E.J., dissenting, the city
was not in any case liable to plaintift
to return the amount paid by 0. The
trial Judge having found that plaintiff
was not primarily liable to the city in
respect of the cost of laying the pipe,
his payment to O. was purely voluntary,
and not one which he had a right to re
cover on the ground that he might have
been liable in damages to O, under the
covenant of his deed warranting the
title to the brewery free of incumbrance,
had the water been turned off,

Nor could the payment by O. be con
sidered as an act of an agent, subse
quently ratified and adopted by plaintiff,
willing to be considered principal. In
making the payment O. had acted solely
to protect his own interests and had
not professed to act on behalf of plain-
tiff. There being no agency, there could
be no subsequent ratification.

An amendment having been asked for
on argument, to aud or substitute 0.
as plaintiff : —Semble, if granted at all it
could only be on such terms as to costs
as would practically amount to a re
fusal.

Lindberg v. City of Halifax, 31/154.

10. Premature entry of judgment—
Levy—Recovery of payment.] Defen-
dant  entered judgment by default
against plaintiff, levied, but did not re-
move the property. Thereupon an ar-
rangement was made under which plain-
tiff paid £100 on account of the judg
ment, and was to pay the balance by
instalments. Tmmediately after the pay-
ment was made, plaintiff discovered that

the judgment had been entered prema
turely, dnd applied and had it set aside

| He then brought this action to recover

his payment and for damages. The jury
awarded him the amount of the pay
ment and $1.000 more for damages

Held, that as the payment was not
made under compulsion 1o prevent an
illegal levy, or to velieve the property,
but in discharge of a debt due, plaintinf
could not recover it back,

Aud, the evidence not showing that
plaintilf had suffered special damage
by reason of the wiegal levy, the award
of the jury was reduced to $50.

Johnston v. Miller, 31/83

11. Nlegal payment to constable—Re-
coverable.) — Plaintiff  having been ar
rested at S Junction, charged with a
violation of the Canada Temperance
Act, paid defendant  constable &30 1o
avoid being conveyed to 8, and secured
his release.  Defendant testified that he
received it “on and towards the fine”
—Held, the money might be recovered

Richards v. Taylor, 28,311

12. Money paid on fraudulent misre-
P jon.|—The defendant obtained
#50 from plaintitf by fraudulently repre
senting to him that he had lost the

| benefit of an arvangement he had made

with B, by which B. was to pay that
amount for the privilege of using de
fendant's mare for breeding purposes
during the season, because plaintiffs
colt had broken defendant’s close and
got the mare with foal. Plaintif paid
$50, as in the nature of damages, and
was to have the foal. The mare prov.
ing not to be with foal, and plaintifl dis
covering defendant’s fraund, brought ae
tion to recover the payment :—Ield, he
might recover, and that the matter was
within the jurisdiction of a Justice of
the Peace under RS, 5th Se , o 102

Fraser v. MeLanders, 25/542

13. Compromise and settlement of liti-
gation—Fine.] Defendant having been
fined for a violation of the Canada Tem
perance Act, his goods were taken in dis
tress. He replevied them in an action
which resulted in an order against him
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for the return of the goods and costs.
I'hereupon he arranged a compromise
of all matters with the solicitor who had
charge of the case against him and paid
a sum of money, taking a receipt, “in
full settlement of C.T.A. fine and costs.”

Held the compromise must be referred
solely to the matter of solicitor's costs,
and could not touch the matter of the
fine under the Canada Temperance Act

MeMillan v, Giovannetti, 20/91

Cf. ACCORD AND SATISFACTION.
Pavymest 1xvo Courr,

14. Compromise of action—Payment
into Court.]—In an action and counter
claim  pending, the agreed in
writing that plaintiff should accept and
defendant pay the sum of $240 as a set
tlement of all matters in dispute. Next
day the defendant tendered the amount,
but plaintiff repudiated the arrange-
ment, considering it as an offer only on
his part, which he had a right to with
draw:—Held, on trial of the action that
the defendant should succeed, there be

parties

ing a valid contract of settlement, for
good consideration, and with costs; also,
Ritchie, J., dissenting, upon proof of ten-
der before action brought, without pay
ment into Court of the amount agreed
on.

Forsyth v. Moulton, 25/359.

15. Payment into Court — Tender —
To an action for commissions,
, defendant pleaded payment of an
amount sufficient into Court, and ten-
der of the same amount before action
brought. The trial Judge found the
amount of the payment into Court suffi
cient but no evidence of the tender:—
Held, “ When the defendant pays money
into Court, either in the alternative or

as a sole defence to the action, and the
plaintiff replies that the sum paid in is
not sufficient; if the cause goes on to
trial and the sum paid in is found suffi-
cient to satisfy the plaintiff’s claim, the
defendant has suceeeded upon an issue
going to the root of the action, and is
entitled to have judgment entered in his
favor, and to recover the general costs
of the action, as well as the costs of the
other issues, if any, on which he has

PAYMENT

succeeded. The plaintiff is entitled to
the costs of all the issues upon which
bhe has succeeded.”

Defendant to have the general costs
of the action, and all issues on which he
succeeded, plaintiff to have costs of the
issue as to tender and all others, if any.
on which he » Cost to be set
off ; no costs of argument ; cost of print

ing to be equally divided

Hart v. Davies, 25/303

16, Failure to pay inte Court.]—Ae-
tion to set aside deed. Pleading. Offer
to return consideration

See Deen, 11

17. Amendment of payment—Agree
ment in Court—Admission.] -In an ac
tion for damages caused by the negli
gent driving of defendant's servant, the
sum of §50 was paid into Court as suffi
cient to satisfy plaintiff’s claim. On
trial, after plaintiff had been called and
given evidence, it was agreed by counsel
that, in event of defendant being held
liable, the plea of payment into Court
should be regarded as if it had named
$66 instead of $50:—

Held, that this was in effect an ad
mission of liability to the extent of $65,
that plaintiff had then the right to ac
cept that amount in settlement of the
suit, and that it covered costs to the time
of agreement by counsel.
Nova  Secotia Co.,

Gray v Power

26/455

18. Conditional payment into Court—
Pleading.] - Defendant paid a sum of
money into Court to be taken out by
plaintiff on his executing a good and

sufficient deed with covenants, ete
which defendant had terclaimed for:

Held, that such a payment should not
affect plaintiff’s right to costs of the ac
tion as there was no way in which
he conld obtain the money but by going
to trial. Also because defendant had
not pleaded the payment into Court in
his defence, according to 0. 22, R. 2

In the Supreme Court of Canada:—
Held, that as defendant had succeeded
on his counterclaim, he should not have
been ordered to pay the costs before re-
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coiving his deed, and the decree was
varied by a direction that he was en-
titled to his deed at once, with the costs
of the appeal to the Court below and
to the Supreme Court of Canada. No
costs 1o either party in the Court of
first instance,

Per Gwynne, J,, defendant should have
all costs subsequent to the payment into
Court

Darrow v, Millard, 33/334, f S.C.C.
196,

10. Extension of time—Accepting pay-
ment into Court.] —Plaintiff brought ac
tion for 8300 for detinue, to which de
fendant filed a defence, and paid into
Court §1. The action being at issue
without plaintif’s having delivered a
reply, he concluded to abandon his ac
tion, and applied to the Judge at Cham
bers after the time for reply had expired,
for further time in which to file a reply,
accepting the payment into Court, which
was refused

Held, rather than prolong admittedly
needless litigation, the extension should
have been granted, on such terms as
the justice of the case required.

Per Meagher, J, dissenting, that as
in effect the application related only to
costs, the Chambers Judge was within
his discretion in that behalf,

Miller v. Archibald, 33/189,

20. No general admission.)—“Payment
of money into Court with other defences
denying linbility, is regulated by O, 22
of the Judieature Rules. In view of the
decision of the Court of Appeal in Wheeler
v. United Telephone Co. (13 Q.B.D,, p.
612), there can be no doubt it is no ad-
mission of any other allegation in the
statement of claim.” Any admission
contended for must be deduced exclu-
sively from other paragraphs of the de-
fence.

City of Halifax v. Farquhar, 33/200,

Pension liable to equitable execution.]
~The pension of a retired official of the

‘ operat

for the satisfaction of a judgment, by
weans of equitable execution and the
appointment of a Receiver,

Bee Execumiox, 22.

PHRASES.

See Wonrns,

PHYSICIAN AND SURGEON.

1. Illegal practising.| - Prosecution for
illegally practising medicine under R.S.
Oth Series, ¢, 24, 5. 26. Selling and di
recting the application of plasters for
the cure of cancer is * practising,” with
in the meaning of the Aet,

Provincial Medical Board v, Bond,
22,153,

2. Negligence — Degree of skill re-
quired. | Per Townshend, J (McDonald,
Cd., coneurring, the majority express
ing no opinion), “It surely cannot be
that the skill of a physician attending a
patient in a private house with few con
veniences and no  assistants is to be
measured by the same standard as that
of the city surgeon, provided with an
room, assistants, nurses, and

| ®ll the aids of a modern hospital. 1t is

a simple matter after the event with bet-
ter opportunities of examination for an
expert 1o say what should have been
done, but 1 think defendant must be
judged by his surroundings at the time.”
(See Preaving, 60,)

Zirkler v, Robertson, 30/61.

3. Municipality liable on contract em-
ploying a physician.
See Musicieavity, 3.

PILOTAGE DUES,

See Suirring, 10

PLAN.
1. Mines department.]—Reference to

City of Halifax can be made available
17—x.80.

numbers of areas on a plan on file in
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the Department of Mines, is a suflicient
description in an application for a pros
I license

MiNes AND MINERALS, §

ting

Nee

into lots—Referred to in

The details of a plan produced in

2 Division
deed |

evidence will outweigh details of deserip

tion where it appears that it was meant
to convey certain lots as set out on plan

See Dekn, 9

PLEADING.

A mendment, 1
Better

particulars, 17

21

Counterelaim,
Defence, 28
Reply, 33

Netting aside

A ppearance Nee Pracrice, |
—Under 0. 14, “ Kpecially en
dorsed writ,” 40
el 'nder O, 1N, Embarrassing,
evagive, ote,” 43
Under 0. 25 * False, frivolous,
ete,” 48
Net off, 28

Ntatement of elaim, 54

AMENDMENT
|. Amendment improperly refused.|
Mlaintiff land of
defendant sion as guardian
of W.N

assumption

sued to recover which

was in pe

s bhrought on the
plaintiff entitled
AN, deceased, a
ing that
On trial defen

I'he action wd
that was

uncle

as and heir of
brother of W.N,, plaintiff alle

W.N

was illegitimate

dant asked for leave to amend his de
fence to show that even if this was the
case, plaintiff could not succeed, hecanse

er of kin to A,
I, that the amendment being neces

were

sary to determine the matter at issue it
was wrongly refused and that there must
be a trial

Naylor v, Crowell, 24/181

new

2. Amendment and new trial.] - Where
it appeared that the defendant had a
meritorious defence to an action of re
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plevin, which had not been raised by

the pleadings, so that extensive amend
leave to

trial or

ments would be  necessary,

amend was and a new
e

and of appeal

grant

costs of former trial

| on payment «

Hurlburt 25/511

Nleeth,

i. Amendment of appeal.| Defendant

failed of establishing his counterclaim,
but on appeal,” the Supreme Court of
Nova Neotia, dismissing appeal, was of
opinion that in a different form of

might h

tion he e recovered against
plaintifl for fraud

the
that
Aet, it

to have

Supreme Court
Nova

was the duty

On further appeal
Held
Ature

of Canada under the
Judi

Court

Neotia

of the made any a

ment necessary for determining the real

question at issue.  The Supreme Court

of Canada enjoying like powers, the de

cision yw was reversed and the amend
Nee DeEn, 5

Zwicker, 31/232

ment made
Feinde!l v 20 SO«

al6

4. Amending defence on appeal.] - De
fendants having successfully resisted an

action to set aside conveyances as fraud

wlent, applied on argument of plaintifl’s
appeal, to amend their defence in con
formity with the evidence given, and not
contradicted : —Held, they were entitled

to do I the action having been tried
as if the amendment asked for were then
the should

on record amendment not
affect the question of costs

Also that it was too late for plaintiff
mend in  order to allege
defendants.

28/205

to apply to &
other
Bauld

fraud against

Challoner

5. To arrive at merits.] —In an action

for trespass, tenancy in common was not
the pleadings, but was fully
trial Held,

a proper determination of the question

raised by

disenssed on On appeal
between the parties depending on it, the
Court
amendments in the pleadings had been
made

Zwicker v

would consider that all necessary

Morash, 34/555.




6. Pleading treated as amended—Pre-
sentment for payment.| -On an applica
tion to set as

ANl appearance Lo a writ
(specially indorsed ), under O, 14, it was
objected that plaintiff had wot alleged

that the note sued on had been presented
for payment according to its face. The
Judge allowed an affidavit to be read
showing that presentation had in faet
been made, and  set aside the appear
an

Held, that by doing so he had
treated the pleading as amended
Crowell v. Longard, 28/257

7. Statute of uds not pleaded.)
Defendant succeeded on trial b

ause of

the Statute of Frauds, which he
pleaded (except in a replication, bad be
cause pleaded without leave required by
0 23 R 2

on trial, which pre

. but no objection was taken

eeded as if the plead
ings were amply sufficient Held, that
the omission in the defence should be
treated as if amended

Per Ritehie, J., the action being trover
wherein the plaintiff had not set out the
nature of his title to the goods in ques
tion (which he was not bound to do),
the defendant could not tell what he had
to meet, and should therefore be allowed
the benefit of any defence the trial de
veloped, whether pleaded or not. (Mea

gher, J.. contra, the rest expressing no
opinion.)

In the Supreme Court of Canada:—
Held, further, that only in actions be
tween the parties to the contract, is it
necessary that the Statute of Frauds
should be pleaded

Kent v. Ellis, 32/540

31 800 110,

8. Bill of Sale Act not pleaded.] -
Plaintiff who suceeedel on other grounds
not having pleaded the Bill of Sale Act
in reference to a defective affidavit, a
ground on which he was also entitled to
succeed:  Per Townshend, J., the trial
Judge might on terms have amended the
pleadings, or the Court on appeal might
do so

McCurdy v. Grant, 32/520,

9. Miegality not pleaded—Special cir-
cumstances.] —Plaintiff sued to recover
#200 loaned to defendant on his note of
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hand. The trial developed that the loan
was made to enable defendant to make
frandulent bets on a skating race, which
both had arranged with L., one of the
contestants, that L. should lose T'he
plan did not succeed owing to L.'s oppo
nent having made a similar arrangement
with others, so that L. could not lose
There was no plea of this illegality as a
defence, and judgment was for plaintiff

Held, that though a defendant should
not generally be allowed to set up his
own illegal act without the special plea
required by O. 19 R. 15, the ends of jus
tice would be best served by introduc
ing an amendment, and allowing the ap
peal without costs

Baker v. Wambolt, 27/345

10. Fraudulent conveyance.| Plaintiff
having begun his action on behalf of
himself only, instead of on behalf of him
self and other creditors, and having pro

secuted it suec

ssfully to argument on
appeal, the Court made the necessary
amendment to enable him to succeed

Shortell v. Sullivan, 21/257

1l. Summary matters — Pleadings
should be amended, not struck out.]—In
summary matters in the County Court,
where application is made to strike out
pleas under 0, 19 R. 27 and 0. 25 R. 24,
and it appears to the Judge that the
pleas cannot stand in the form com
plained of, he should grant leave for all
necessary amendments, without costs
¢ v, Giriffin, 25/117,

Pringle, 31/78

12. Relief not asked for.] — Action hav
ing been brought for a conveyance of
land under an option to purchase con-
tained in a lease, the defence was that
the lease had been superseded by an
agreement since lost, hy which plaintiff,
in consideration of further time had
agreed to purchase the land at a con-
siderably higher price. The Court, con
sidering that the terms of the lost agree
ment had been sufficiently established on
trial, decreed specific performance there
of. This form of relief not having been
asked for, per Graham, E.J., where the
practice in equity before the Judicature

o s
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Act would have been to dismiss the bill

with leave to file another, now the Court

may make the necessary amendments in

the pleadings and dispose of the matter
Doyle v, Dulbanty, 23/78

18. A similar course as to granting an
amendment to enable the Court to grant
a form of relief not asked for, and where
too the party claiming had failed of es
tablishing his main contention, was pur
sued in

MeDonnell v. Smyth, 26/259

14. Application too late.] —Per Ritchie,
J., a Judge rightly vefuses an applica
tion for leave to amend a defence to an
act for slander to enable defendant to
set up privilege, where it is not made un
til all the evidence is in
has retired, though such an amendment

and the jury

would have been proper if more season
ably applied for
Shea v. 0'Connor, 26/205

15, To plead Statute of Limitations.]
The Court refused defendant’s applica
tion to amend his defence to set up the
Statute of and plaintifl’s
laches, where all the facts of the case
were before him when drafting his de
fence. The matter is also peculiarly with
in the discretion of the trial Judge

Roberts v. Ward, 26/463.

Limitations

16. But where the other side applies
for a countervailing amendment as to
parties?

See Laxo, 17

See b6 et seq. post,

BerTER  PARTICULARS.

17. Better particulars of defence.)
Plaintiff applied at Chambers for an or
der for better particulars of defence. Tn
answer the affidavit of defendant’s coun
sel was read, showing that at the time
the defendants were not in a position to
give the information sought with any
more detail than was given in an affida-
vit of the president of defendant com
pany, used in opposing a previous motion
of plaintiff to strike out the defence

Held, that this was sufficient answer,
but that the Chambers Judge had erred
in dismissing the application with costs,
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plaintiff being unaware of defendant’s in
ability to furnish the required particu
lars

Ouchterloney v. Palgrave Mining Co,,
20/59

18. Matters peculiarly within knowl-
edge.]—Plaintiffs sued for had
and received to their use by defendant as

money

Defendant demanded bet
Held, he
the matters

school trustee

ter particulars was not en
tiled all
being peculiarly within his knowledge

Trustees of School See, 34 v

238/210

to such involved

homas,
19. Better particulars of reply—Can-

ada Temperance Act.)

wrongful seizare, the defendant, an in

To an action for

spector under the Camada Temperance
Act, pleaded that plaintiff had been con
vieted before “a magistrate for Police
District No. 3"  Plaintiff that
that district was not legally constituted
129, %=, 1, 2,3, 4, at the time
Held

particulars to avoid

replied

under RN, ¢

of the conviction defendant was

entitled to  better
those sections

surprise suggesting a

number of possibilities, any or all of
which might be relied on

3/250.

Perkins v. Irvine,

dismissal — Vague de-
To an action for wrongful dis

20. Wrongful
fence. |
missal of plaintiff from the position of
manager of defendant company’s mill,
the defence was incompetency, acting be
yond authority, disrespect to superiors,
to business but
Plaintiff applied for better

injury ele in general
terms only
particulars to enable him to draw his re
ply. The Chambers Judge refused his
application

Held, in actions of this kind a party
is entitled to full partieulars to guard
against being taken by surprise on trial,
and thongh the matter is one discretion
al with the Chambers Judge, yet that
discretion is subject to review on appeal
Nova Scotia Cotton Co., 22

Ashton v
300,

COUNTERCLAIM,

21. Counterclaim—Cannot be set aside
summarily.]—A counterclaim cannot be
set aside summarily as false, frivolous
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ous
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and vexatious and pleaded for delay.” It
seems to have been settled in MeGowan
v. Middleton, 11 Q.B.D. 464, that all pro-
ceedings on a counterclaim must be con-
sidered as if it were a cross action, and
there is no authority for summarily dis
missing an action on such a ground.”
Whitford v. Zine, 28/531

22, Action and counterclaim—Payment
into Court—Costs.] - To an action for
$709, balance of goods sold, defendant
pleaded damage suffered to the extent of
$4060, by reason of plaintifi’s non-ful
filment of his contract within the agreed
time, and paid into Court $269 as enough
to satisfy what remained of plaintifis
claim. He likewise set up a counter
claim as to the same amount, $450, be
ing the difference between the price of
the goods at the time plaintiff ought to
have made delivery, and the price defen
dant was afterwards compelled to pay
other persons.

Held, the defence being no answer,
plaintiff was entitled to recover his whole
claim and costs. Defendant to recover
and set off the amount of his counter
claim and costs.

Bauld v. Fraser, 34/178

23. Claim reduced by set-off—Jurisdic-
tion.]—Where a claim is reduced by set-
off allowed, and not by proof of a money
payment, to an amount below the jur-
isdiction of the Supreme Court, it re-
mains within the jurisdiction, The sup-

plying of necessaries to an infant, |

pleaded by way of set-off, is not to be
regarded in the light of payment.
Weatherbe and McDonald, J.J.,, dissent-
ing
Rutherford v. Purdy, 21/43.

lai Consoli-

the plaintiff, he had brought it on him
seli by bringing two actions. Appeal
dismissed, but the actions were ordered
to be consolidated.

Ward v. Ward, 24/179

25. Equitable relief.] —Where equitable
relief, as by specific performance, accrues
to defendant as an incident to an action,
it may be raised as part of his defence,
and need not be counterclaimed.

MeKay v. O'Neil, 22/346

26. In lieu of bill in equity.]—In an
action against former partners, where be
fore the Judicature Act a bill in equity
would have been proper to test the liabil
ity of one of them as to a particular
claim, the matter may now be raised by
counterclaim

Fisher v, McPhee, 28/523

2. 1 t laim—Strik-

ing out—Costs.] —To an action for goods
sold, defendant pleaded, amongst other

things, a paragraph setting up slander:

Held, that this plea was properly
struck out by a Judge at Chambers, O
21 R, 15, 0, 19 R. 3. And the motion
having been allowed with costs, the
Court would not interfere with the dis-
eretion of the Judge.

Lindsay v. Crowe, 31/406

DEerENCE.

28. Time for filing.] —Appeal dismissed
from an order at Chambers, refusing to
set aside a defence as filed too late,
where it was filed before notice of the
application to set aside was given. Costs
of appeal, and below, to be costs in the
canse,

Roberts v. Ward, 25/115.

24, Repeating
dation of actions.]—Plaintiff brought two
actions, one for “use and occupation,”
the other for “goods sold,” to each of
which defendant pleaded the same coun-
terclaim. Plaintiff applied to strike out
the counterclaim as to one of the actions,
on the ground that should defendant suc-
ceed in both he would recover double his
due:—Held, that the subject matter was
equally available to defendant in both
actions, and if his course tended to vex

20. Equitable relief.)] —Where equit-
able relief, as by specific performance,
accrues to defendant as an incident to
an action, it may be raised as part of
his defence, and need not be counter-
claimed.

McKay v. O'Neil, 22/346.

30. Setting aside defence—Cross-ex-
amining on affidavit—Notice required.] —
Plaintiff moved to set aside as false, friv-
olous and vexatious a defence and coun-
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terclaim to an action on a promissory
note. To this defendant opposed his af
fidavit to the effect that there was no
consideration, that there was fraud and
misrepresentation, that at the time of
signing he was of
Plaintiff thereupon applied to cross-ex
amine the defendant on his aflidavit,
which was granted, and a time set for
his appearence, but no order therefor was
made and no notice was given by plain
tiff. Defendant not having appeared at
the time set, his affidavit was rejected,

unsound mind, ete

counterclaim set
Defendant appealed

and his defence and
aside

Held, that O. 36 R, 28 is by virtue of
0. 35 R. 21, applicable to such an enquiry
as the present, and notice of cross-ex
amination not having been given in ac
cordance with O. 36 R. 28, the aflidavit
And the affi
davit being sufficient to prevent the de
fence from being set aside as false, ete,
the action should have been permitted

was improperly rejected

to go to trial

Also, a counterclaim being in the na
ture of a cross action, there is no au
thority for summarily setting aside an
action on such a ground.

Whitford v. Zine, 28/531.

31. Statutory  defence — Sufficiently
pleaded.] —In an action against a sheriff
for wrongful plaintiff  failed to
plead a bill of sale on which he neces
sarily relied for title:—Held, that this
omission excused the defendant from
detailing his objections to the form of
the bill of sale under the Act, he having
pleaded the Act sufficiently to raise the
question of ownership.

levy,

Levy v. Logan, 24/412

32. Executors plaintiff—Proof of status
~Plea of possession.| -In an action to
recover land, defendant objected to the
right of plaintiffs to recover as executors
of D, deceased, on the ground that they
Held, that
the objection could not be raised in the
absence of a special plea under 0. 21 R.
5. a general plea of possession under O,
21 R. 20 not being sufficient. Also the

had mnot proved his death:
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death of D
the reception of his will in

was sufliciently proved by
evidence,
without objection

Doull v. Keefe, 34/15

RerLy

33. Is a pleading.| - The
pleadi

reply is a
,and is included where that term
oceurs in the Judicature Act

Perkins v. lrvine, 23/250

34. Extension of time—Accepting pay-
ment into Court.|— Plaintiff brought ac
tion for $300 damag for detinue, to
which defendant filed a defence
into Court #1
without

and paid
The action being at issue
ntiffs having delivered a re
ply. he concluded to abandon his action,
and applied to the Judge at Chambers
after the time for veply had expired, for
further time in which to file a reply. ae
cepting the payment into Court, which
was refused

Held, rather than prolong admittedly
needless litigation, the extension should
have been granted on such terms as the
justice of the case required

Per Meagher, 1

effect the application

dissenting, that as in
related only to
costs, the Chambers Judge was within
his discretion in that behalf,

Miller v. Archibald, 33/189,

SETTING AsibE PLEAS

35, Defence.|

strike out paragraphs of a defence is not

The right to apply to

lost by replying to
thereof
Mahon v. Lawrence, 21/284

other paragraphs

36. Counterclaim. |
Liff lose his right to apply to strike out
a counterclaim by replying thereto

Bank of British North Ameriea v. Yet
man, 26/481.

Nor does a plain

37. Counterclaim.]— Being in effect a
cross action cannot be set aside sum-
marily

Whitford v. Zine, 28/531.

38. Inconvenient counterclaim.]—Strik-
ing out. See 27 ante.
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39. Reply.] -A veply is a pleading, |

therefore the orders of the Judicature
Act in yef to striking out, apply to
it. And single paragraphs thereof may be

struck out without dealing with the
pleading as a wh

Perkins v, Irvine, 23/250.

40. Applications under 0. 14 R. 1)
An application to set aside an appear
er will not be enter

ance under this ¢
tained if the statement of claim indorsed
on the writ does not set forth every

necessary to the due presentment

of plaintiffs case on trial, as in the case
of an action on a promissory note “pay
able at the B. Bank.” where there is no
allegation of presentment

Clayton v, McDonald, 25/446

Ree also Pracmice, 1

41. Specially indorsed writ—Setting
aside defence.) - Plaintiff. who had sued
as indorsee of a hill of exchange ac
cepted by defendant, moved under O. 14
to set aside the defence. The only affi
davit offered by the defendant in oppos
ing the motion, was to the effect “that

1 have been informed by the agent of the
H.  Company (drawer) and
from such information | verily helieve
that the plaintiff herein is not, and was
not at the time this action was bhrought,
the holder of the said bill of exchange”
The Chambers Judge set aside the de
fence, and defendant appealed

Held (eciting authorities to the effect
that hearsay evidence is not shut out,
and it is not necessary to show a good
defence on the merits, but that some
facts must be shown by hearsay or other
wise, to suggest that the defendant may
be able to substantiate his defence: and
that where any doubt exists the de
fence ought not to be set aside), that
where there is nothing but a statement
not under oath to satisfy the Judge of
the existence of a defence, the matter is
clearly one within his discretion

But the defendant having obtained
leave and read on appeal, further affida
vits in support of his defence:—Held,
that he should be permitted to go to trial
on paying into Court the amount at is

sue, Plaintiff to have costs of motion
below, costs of appeal to be costs in the

canse

Bangue d'Hochels
News Uo,, 20858

v. Maritime Ry.

42. Specially indorsed writ—Setting
aside defence — Evidence.| — I'laintiff
claimed as bona fide holder of a Lill of
exchang
d by him as “AM., executor of
(1) denial of
acceptance; (2) an agreement with K.

drawn by K. on defendant and

LR The defences were

that defendant should not be personally
liable, but only as executor; (3) that
plaintilf was not holder for value, but
only assignee of K., and was aware of
all the vircumstances

Held, that defendant having failed to
rebut the evidence offered by plaintiff
on an application under 0. 14, his de
And that he

fence must be set
might not on appeal introduce a letter
writted by K. long after the transfer of
the bill to plaintiff
ing evidence on the one hand, and not

1 letter not be

pleaded on the other
Campbell v, MeKay, 24/404

43, In summary matters.

plication is made in summary matters

Where ap

in the County Court to strike out pleas
under O, 19 R 27, and O, 25 R 2

Judge should forthwith make all neces

the

sary amendments without costs and pro
to determine the matters at issue
I
considered in such matters

Mantly v, Griffin, 25117

Power v. Pringle

¢ pleading technicalities are not to be

44, Striking out plea as to damages.|
Cirenmstances in mitigation of da
need not be pleaded (0. 21 R 4), but if
pleaded, may the plea be struck out un
der O, 19 R, ¢ Ihe point noticed but
not decidel

Weatherbe v. Whitney, 30/57 at p. 60,

res

45. Counterclaim.) Defendant  re-
peated in his counterclaim a plea which
had been struck out of his defer and
added a number of counts had in law,
The Chambers Judge set aside the
counterclaim and defendant appealed.
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Held, that the lateness of plaintiff's
application to
warranted

strike out
the Judge

might have

below in refusing
the application, but constituted no
ground for allowing an appeal

Per Ritchie
the counterclaim should have been struck
19 R ‘embarrassing,”
the remainder under O, 25 R
frivolous, ete.”

J., the repeated portion of

out under ) 27 as

4 as “false,

Bank of British North
man, 26/481

America v. Yet

46. Evasive
part thereof”|

of a defence merely denying categorical

plea—Omitting “or anry
Held, striking out pleas

ly conversion of a number of articles,
without adding the words
that under O. 19 R
is as great a necessity for @

words

“or any part
19, there

ding these

thereof,

where the ownership

lar number of chattels is denie

a partien
, A% there
is when a certain

sum of money al

leged to have been received. It is a nega
tive pregnant, and is evasive

Unless the pleader has followed a form
given in the Rules. See
section 5

McDonald v, Lowe, 34/531

Appendix D

47. Striking out pleas of reply—Tend-
ing to embarrass.] —Plaintiff sought to
recover in specie goods disposed of by
him to F. under an arrangement by
which property was to remain in plaintiff,
and which had been attached by defen-
dant sheriff. Defendant set up the at
tachment against F, as an absent or ab
sconding debtor, and the judgment under
which he acted. On an application under
O, 19 R, 27, to strike out parts of plain
tifl's reply as tending *
delay ™

to embarrass and

Held, that the Chambers Judge had
improperly struck out: (1) an allega
tion that F. was not an absent or ah-
sconding debtor; (2) that there was no
personal service; that F. did not owe the
whole judgment; that there was collu
sion in its recovery; (3) that it had been
discharged; as such pleas if substantial
would afford an answer. And had pro
perly struck out (4) a plea to the effect
that plaintiff had received and not cred
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ited payments by F, and the proceeds
of collateral security, et

Per Ritchie, J., dissenting, that the
whole of (4) and parts of the other
wrrable,” afford-
ing no ground for an application under
O, 19 R, 27, and that they

“embarrassing,” but easily disposed of

pleas were “merely «
were not

by the Judge on trial

-
Leonard v. Sweet, 33/107

48, Defence — Summons must state
grounds — Principles governing.| — The
Court will not consider the striking out
of a plea, on ground not stated in the
summons
Ritehie (2 Ol
232), decided under provisions of earlier
Statutes,

sponding to O. 25 R, 4, the truth or fals

Following Chipman v

series of the Revised corre
ity of a pleading is always the main in
quiry. Pleas which are only demurrable,

or inconsistent, multifarious or embar

aside under
19 R 27,

A defence will not he

rassing, cannot be set
order. (Cf, O

this

struck out as
“disclosing no reasonable cause of ac
tion or answer” if it admits of argument
at all, becanse it is not likely to prevail
on trial, The Court must be satisfied
that it is groundless
seems that the Court should e
powers under this rule with extreme cau
tion,
O'Connell v, Secallion, 24/345
40. Approved and followed —the Court
adding, “It must not be forgotten that
the defendant is not called upon
to prove his defence by affidavit, but
merely to satisfy the Judge that he has
a  defence, which investi-
gated by trial in the ordinary way.”

Taylor, 32/191

should be

Holmes v

50. Defence merely demurrable.|
refusal of a Judge to strike out a para-
graph of a defence as disclosing no rea-

The

sonable grounds, ete., is not equivalent
or analogous to the old judgment over-
ruling a demurrer. It does not imply
that a good defence has been established,
but merely that the Judge is not satis-
fied of the frivolous nature of the plea.
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To invoke the rule (0. 25 R. 4), the de
fence must be “demuwrrable and some
thing more.”

Campbell v. MeLeod, 24,66,

Power v. Pringle, 31,78

51. Setting aside defence — Proceed-
ings in lieu of demurrer.| Defendan
pled

s & defence to an action o r
tain promissory mnotes that a chattel
mortgage hal be

n given and accepted
as collateral security for the Jdebt repre
sented by the said notes, but did not al
le

was granted

that in consequence further time

Held, that the plea being no defence to
the action, was properly struck out un
der O, 25 R. 2 and 3 (proceedings in lieu
of demurrer)

Arthur v. Yeadon, 20/3790,

5 O
82

pposing affidavits—Prepond

of evidence not to govern.] Where an
application to set aside pleas as false,
frivolous and vexatious is opposed, and
there is any conflict in the affidavits
produced by the several parties, the
ild disregard a p
of testimony in favor of t)

Judge sh mderance

wplicant,
and starting with the assumption that
the facts set out in the opposing affidav
its are true, determine whether there is
anything to be tried

Banks v. Batton, 30/386.
53. Statutory defence.]—To a civil ae-
tion for an assault, the defendant plead
ed that he had been convicted and
fined therefor before a magistrate, in
consequence of which the plaintif’s ae
tion was barred by RS.C,, e, 178:—Held,
that the plea defective and should
be struck out, as not setting up that the
conviction was at the instance, or on
behalf of, the plaintiff,

Ross v. McQuarrie, 26/504.

STATEMENT OF CLAIM,

54. Assignment, chose in action.] -
‘Bemble, where a chose in » tion has been
assigned and action is begun in the name
of the assignor, the pleadings should set
forth that the benefits are to accrue to
the assignes

MeCurdy v. McRae, 23/40

55. Assignment of chose—Averment of
assignment in writing—Amendment. |
Plaintiff, who was assignee in insolvency

of H, sued in his own name for a debt

due by defendant to M., alleging in his
statement of claim “that H. duly as

signed the said debt 1t

said plaintint.”
The County Court Judge considered that
on the merits plaintiff should succeed,
but not having al

sl that the assign

ment was in writ

g, the statute was not

complied with, for which reason judg
ment was for defendant
Held, that it was the duty of the

Judge to have made the necessary amend

ent.  Amendment ordered by the Court,
plaintifl to have costs of trial no costs
of appeal

Dempster v, Fairbanks, 20/456

o, Conversion—Damages for with
holding.| - In trover, to re 8 .

sion of property, damages for loss of use

beeanse of the withholding, may be re

covered without a special plea

Garden v. Neily, 31/80

57, Setting aside deed—Offer to re-
fund consideration.]—In an action to
set aside a deed as procured by misrepre
sentation, plaintiff neglected to allege in
his statement of claim that he was ready
and willing to return the consideration
prid:—Held, that this was sufficiently
remedied by his reply, “That he is now
and was always willing upon equitable
terms to take a reconveyance of the said
lands.”

Lockhart v, Lockhart, 22/233

58. In actions claiming easements | —In
actions for the recovery of lands, ete., no
forms of pleading in use before the pass
ing of the Judicature Act afford any
guide to present requirements. Though
before the passing of that Act in actions
for obstructing a right of way, it was
sufficient to state that the plaintiff was

of a messuage and land, and
n thereof was entitled to the
easement, yet since, under O, 19, R, 4, it
is necessary to state the material facts
on which the party relies, ete. There-
fore a statement of claim which merely
claims the right “(¢) Under ¢. 112, Re-
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Sth Series, ‘Of the Limit
Actions,” " without reciting the
tacts which make that chapter applic

vised Satutes

ation of

able. is defectiv though a fit subject
for amendment on terms hefore trial
But the pleading being in substantial

compliance with the Judicature Act, in
asmuch as it indicated the grounds to be
the defect

operate to the disadvantage of the plain

<hould after trial

net not

tifl, otherwise entitled to succeed
, 20/115.

Corkum v, Feen

5% Fraudulent conveyance.] - In an ac

tion 1o set aside a conveyance as fraud
uwlent, a statement of claim is defective
which does not specifically allege fraud
but merely sets out a set of facts from
which the Court may infer it: and which

ditors

not allege fraud

ally

homson v

against

pene
Jarrett, 24/156

G0 Action on guarantee—Must allege
consideration.| Plaintift

clally indor writ,

issued a spe
of
claim indorsed on which was as follows

Fhe the

defendant

the statement

plaintifls claim is against

upon a guarantee in writing
by which defendant agreed to see

that plaintiff was paid ten dollars per

month on the following note No
instalments have been paid since
and defendant refuses to perform his

guarantee. The plaintiff claims $30 "

Held, that a statement of claim in
dorsed on a specially indorsed writ, like
every other statement of claim, must
disclose a cause of action, and that the

indorsement in  this rightly
stricken out by the County Court Judge,

case was

because it did not allege that the guar

an

was given for consideration, with
liable, nor
were there words from which the exist

out which defendant was not

ence of a consideration could be inferred

Johnson v. Fitzgerald, 20/

61. Money had and received.] — The
defendant, an inland revenue inspector,
had received from the department the
proportions of proceeds due the seizing
officer, on a sale of confiscated goods
He had made a personal agreement with
plaintifl, to share this

an informer,

PLEADING.
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money with him. The department had
no knowledge of plaintiff

Held, that a count for money had and
received for the use of the plaintiff, was

not correct in form, but in view of the

merits, all necessary amendments should
be made to enable plaintiff to recover
Wright v 21/232
Carroll v 23/32.

Cur
Curless,

Plain

62. Money had and received.)

Ul and defendant entered into an agree

ment wh 1y defendant to secure

was

an option to purchase a mine from one

( This option having expived, the de
fendant soon after purchased the mine
on his own account, but gave plaintift
no notice of the termination of their

relationship.  Defendant afterwards sold
the mine at a profit, and plaintiff brought
had and received,”

an action ” for money

claiming a share

Held (Ritchie, J
form of

dubitante), that this

action might be maintained,

though one praying for a declaration of
trust, and that plaintiff’s share might be
would be more advisable

21/

paid over

Annand v. Tupper

63 Negligence—Injury to children—
Loss of services.|  Plaintiff brought a
tion for the negligence of defendant’s

servant in driving recklessly, wherehy
two of plaintifi’s children were injured
The only plea alleging special damage by
loss of the children’s services was “ .
in consequence of which they for
ill and

we

months, and one still is unable
to move about and perform the acts and
duties that children of their age are in
the habit of doing, and ar
do™

Held, per Ritchie and Townshend, 11,

expected to

that in the absence of an allegation that

the children we

iding with, or in the

service of their father, no inference of
loss of service could be drawn
Per Weatherbe and Graham. JJ., con

tra, that the plea was sufficient
Cox v. McKenzie, 22/220,
64. Presentment for payment—Amend-
ment. | Action promissory note
payable at the H. Bank. Plaintiff had

neglected to allege presentment for pay

on A
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ment. Defendant did not raise the point
in his defence, but opposed plaintifl's
motion to amend on trial, except on

rms of a continuance, costs, ete. The
ity Court Judge considering on the
merits that plaintiff's rights would be
too much prejudiced by the delay, gave
Judgment in his favor without making
the amendment

Held, that plaintif had no right to
succeed without alleging and proving pre
sentment.  That the amendment should
have been made, and would now be made
and a new trial ordered, but as defendant
had not raised the point in his pleadings
and so enabled the point to be disposed
of inexpensively, costs of appeal should
abide the event

Pigeon v. Moore, 23/246.

65, Alleging presentation for payment. |
Plaintifl issued a  specially  indorsed
writ for the collection of a promissory
note, payable at the P, Bank. In his

indorsement he alleged that the note was
“duly presented for payment,” but did
not mention at what place. The defen

dant appeared, but did not plead. On an
applicat under O, 14, R, 1. to set asid
the appearance and for judgment, the

defendant  produced no answering affi
davits of m

its, but relied on the alleged
defect in pleading  Plaintiff  produced
an aflidavit to show that presentation
was in fact made at the P. Bank, which
the Chambers Judge received, and set
aside the appearance.  Defendant ap
pealed: —

Held, that the Judge by admitting the
afidavit had treated the pleading as if
amended

Quaere, was not the allegation of pre
sentation suflicient? “ The pleader in
this case, had the authority of a form
given in Chitty’s Forms, th ed,, p. 88"

Crowell v. Longard, 28/257.

G6. Vagueness and uncertainty.]  In
an action against a surgeon for damages
the statement of claim was as follows:

“5. The defendant wnegligently, im-
properly, ignorantly and unskilfully
dressed and treated the plaintifi’s said
wounds and injuries,

“6. The defendant, while dressing and

treating the said wounds and injuries
cut off a portion of one of the nerves of
plaintifi’s leg, viz, -

The trial Judge, dubitante as to
whether the point was sufliciently raised
found that the neglige
was in
ends of a

@ of defendant
t finding and suturing both
rrve severed by the aceident
and awarded $1.500 damages to plain
it

Held, that paragraph 5 standing alone
would be insuflicient for vagueness and
uncertainty (0, 19, R, 6
with 6 it might be considered as setting
out plaintifl®s case. But as these issues
had been found in def

). but that read

lsnut’s favor, the

n
decision against him hada proceeded on
prounds
therefore

set up, and which he was
v that
there must be a new trial, with costs

it bound to answer,

Aud per Graham EJ. (Henry, J., con
curring), an amendment necessary to
raise the point properly

Zirkler v. Robertson, 30/61.

Cf. Fravn, 7,

PLENE ADMINISTRAVIT.
Defence raised Ly exceutor — Realty
liable for debts

See EXECUTORS  AND  ADMINISTRA
TORS, N

POLICEMAN.

See CONSTARLE, FALSE ARREST AND
IMPRISONMENT, 4

POSSESSION.
1. Possession founding title.] — Held,

following Cunard v. Irvine (James Re
ports, 36), where a party claiming land
in ejectment does not derive his title
from the Crown, h
from in

« bhound to start

» ¥
being in such a case prima facie evidence
of title

And the evidence of i1uch possession
must be unequivoeal.

MeLeod v, Delaney, 20,133,
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2. Adverse possessio | — Statute of
Limitations—Infancy.| During the first
ten years of the possescion set up as

adverse by the defendants to an action
of ejectment the plaintiffs were under

the disability of infanty. The action

was begun fourteen yea's after the re
moval of the disability:—Held, that
under RS, 5th Series, ¢, 112 s 19, the

arts had ripened
all the world

possession of the de

into a title good

inst

Shea v. Burchell, 27/235.
3. Adverse — Statute of Limitations

need not be pleaded as a defence where

a defendant in trespass velies on title
acquired under that statute (R.S. 56th
Series, ¢, 112, 5. 11)

See TrEsPass, 6

4. Adverse possession—Tenant in com-
mon. | —A tenant in
an action for possession by a co-tenant

common may resist

never seized, by setting up adverse pos
The d
such a case is not that of the plaintiff

112, 8. 17

McQuarrie, 26/164.

wdant’s

session possession in

under RS, 5th Series, ¢

Laurence v

5. Possession as against written title.)
In an action of ejectment the written
titles of both parties were derived from
J. In addition the defendant had title

by possession for upwards of twenty
years, After this title had matured, the
plaintiffs had recovered in ejectment

against J., and the sheriff, under a writ
of habere facias, had put them into nomi
nal possession:—Held, that though the
possession given by the sheriff be valid,
and the person found in occupation (who
defendant’s had attorned
to the plaintiffs, yet the title of the de-
fendant was superior, and he might have
maintained ejectment against the plain
tiffs

was tenant)

Shea v. Burchell, 27/235.

6. Land
of owner not
joint occupier

Possession as against deed

seized —Effect of deed, on

See TuEsrass, 5.

|
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7. Defendant not seized—Sale and deed
by sherifi—The ordinary doctrine does
not apply

See Laxn, 12

8. Color of title — Title sufficient to
maintain trespass.| —J. V., &, a
squatter on land more than fifty years
previously, mortgaged to plaintiff, then
deeded
into possession, paid interest for several

to his son, J. V., jr., who went

rty, when
Aleld,

color

years, then abandoned the prop:

plaintift foreclosed against him
above acts
taken t

closure proceeding

that the
of title,

constituting

ther with the fore

id the statutes of
the Province, gave plaintiff title quite
suflicient to enable him to maintain ac
tion against a wrongdoer

Payzant v. Hawbold, 20/66

9. Possession of street by abutting
property owner—Sufficient to maintain
trespass Cutting
ornamental Tele

against a  wrongdoer

trees — Legislation
phone company

See TrESPASS, 4

10. Color of title—As against grant—
Notice to Crown—Registry Act.| Plain
tiff, claiming by possession with color
of title, brought trespass against defen
dant, who was the grantee of the Crown
The acts of possession relied on were
frequent and long continued going on the
land, which was wild, and unfenced, and
cutting poles, removing stones, ete.:—
Held, that insufficient
evidence of completeness and continuity
of possession to make it necessary for
the Crown, before granting (o take steps
to re-vest the titis in itself, and that
the doctrine of Smyth v. MeDonald (1
Old. 274), making such a course neces
sary after twenty years possession by
the subject, is not to be extended.

Plaintiff also relied on a series of deeds
made by different persons, registered, and
some of them covering the area in dis
pute, as assisting his rights against the
grant:—Held, that the Crown is not
affected with notice by the registry of a
deed of a stranger to the title. “ There
is nothing in the Registry Act which
says that the Crown, or anyone else, is

these acts were
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bound to take notice of the registry of a
deed made by a stranger conveying land
which the owner has not granted, and
there is mothing notorious in such a
transaction without such a law.”
McKay v. McDonald, 28/99

11. Presumption of g
as against subsequent gr

t—"ossession

it of Crown
Possession of predecessors,
See GRANT, 1

12, Possession sufficient to found lia-
bility for megligent maintenance | — In
an action against defendant steamship
company for damages for an injury
caused by the negligent maintenance of
its wharf, it appeared that the demise
of the wharf was to O, the agent of the

¥, but me

defendant comy Iy because

d to deal with him

the lessor prefe
Held, that the o
sufficiently in the possession of defendant
company to render it liable

York v. Canada Atlantic 8.8, Co,, 24
436, 22 RC.C, 167

sed premises were

13. Attachment of goods in possession
of third person—Sheriff must justify.]
Action against the sheriff for wrongful
taking of goods out of the possession of
plaintiff, under an attachment against

J. J., an absent or absconding debtor, |

which plaintif claimed as his own pro
perty by purchase from J. J.:—

Held, that the goods having been found
in the possession of plaintiff, the onus
was on the sheriff to prove the lawful-
ness of his action. The possession of
plaintiff being suflicient to maintain tres-
pass against a wrongdoer, he need not
prove title.

And the sheriff was a wrongdoer be
cause the afidavit on which the attach
ment was granted, did not prove that
any debt was due by J. the absent or
absconding debtor.

Johnson v. Buchanan, 20/27,

14. Attachment—Does not bind until
levy—Creditor in possession, and who
afterwards purchases from the debtor
absconding, has a good title,

See ABSENT OR ARSCONDING DEBTOR,
7.

ATTORNEY. DN

15. Bill of sale—TPossession suflicient
to constitute title apart from unrecorded
or otherwise defective bill of sale

See BiiL or SAaLE, 13,

16. Donatio mortis causa Transfer
rence of possession necessary to effect
Nee DoNATIO MORTIS CAUSA,

17. Foreclosure—Writ of possession.|

After foreclosure and sale and purchase
by plaintiffs, they applied under O. 48
for a writ of possession:—Held, they
were entitled, but as ne one opposed
their motion, without costs

Eastern Canada Savings and Loan Co
v. MeKinnon, 26,523

18, Writ of possession — When to
issue. | The order of a Judge at Cham
bers directing the issue of a writ of pos
session for lands sold under execution,
under RS, 5th Series, ¢. 124, did not
specify the number of days after which
the writ was to issue

Held, that the order was in this irregn
lar, and an appeal therefrom should be
allowed.

But, an appeal from the action of

another Judge at Chambers refusing to
set aside this order of his associate, was
dismissed with costs,

Re Broad Cove Coal Co, 20/1

19, Where equities are equal, better is
the position of him who has possession
See FRAUDULENT CONVEYANCE, 10,

1, 12

20. Plea of possession—0, 21, R. 5, O
20, R. 20
See PLEADING, 32

POUND.

See IMrorsping oF CATTLE,

POWER OF ATTORNEY.

Attorney exceeding powers— Acquies
cence.
See AsSsIGNMENT, 10,

PRINCIPAL AND AGENT, 14

e r—
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ABSENT OR
DEBTOR, ACTION, ABJOURNMENT,
AFFIDAVIT, AMENDMENT, APPEAL,
ATTACHUMENT, CAPIAS, (COSTS,
County Count, (kown  RULES,
Expcuvrion, Jumy, New  Trial,
PARTIES, PLEADING, PRINTING, PRO-
BATE COURT, REFLEVIN, TiME,

See  also ABSCONDING

A ppearance, |

Continuanee, 13

Discovery. See EXAMINATION

Discontinuwance, 8

Dismissing, Notiee
10

Docket, 19,

Examination, See
Evinesce, 47

Foreclosure.  See Morroace, |

29

to proceed, ete,

EXAMINATION,

Wotions and other applications, 26

\on-compliance, 32 (Cf.  also
AMENDMENT, )

Nutice of trial, 34

Orders, intevloeutory, miscellancous,
rescinding, ete., 37

Payment into Court. See PAYMENT,
14

Nevvice genevally, 48, of writ, 60

Ntay of proceedings, 51

Third party procedure. See PARTIES,
27

Venue, 68

Warrant to confess, 59,

Writ of possession. See PoOSSESSION,
17

Writ of Summons, Service, ete,, 60,

APPEARANCE,

|. Setting aside — Specially indorsed
writ.] 0, 14, R, 2, provides that an ap

plication to set aside an appearance to

a specially indorsed writ, shall be by
Plaintiff applied by notice of
motion and an order for judgment was
made from which defendant appealed:
Held, the matter was an irregularity
curable under 0. 68, and defendant should
have attended and pointed it

SUMMons

out, in

540
which case amendment would have been
made on proper terms. Appeal dismissed
with costs
ds v. Fisher, 30/185

2. Setting aside appearance—Pleading
defective. |
an appearance to a
4, R

the due presentment of the plaintiff’s

In an application to set aside
specially indorsed
writ (0. 1), nothing material to
case will be overlooked. The appearance
will not be set aside, if in an action on
issory mote “ payable at the B
o allegation of presentation for
payment is made
Clayton v. McDonald, 25/446
3. Setting aside appearance—Pleading
treated as if amended — Alleging pre-
sentation for payment.| — Plaintiff issued
a specially indorsed writ for the collec
tion of a note
the P

promissory
Bank, In his
that the
sented for

payable at
indorsen he
alleged note

was “duly pre

but did not

payment men

tion at what place. The defendant ap
peared, but did not plead. On an
application under 0. 14, R. 1, to set aside
the appearance and for
defendant produced no answering affi
davits of merits, but relied on the alleged

defect in pleading. Plaintiff produced an

judgment, the

affidavit to show that presentation was
in fact made at the P. Bank, which the
Chambers Judge received, and set aside
the appearance. Defendant appealed :

Held, that the Judge by admitting the
affidavit had treated the pleading as if
amended

Quaere, was not the allegation of pre
sentation sufficient? “The pleader in
this case, had the authority of a form
given in Chitty's Forms, 0th ed, p. 88."
Crowell v, Longard, 28/257

4. Setting aside writ and attachment
~Waiver by appearance and furnishing
security. |
to the writ

Defendant company appeared

of summons “ without pre
judice to the right to ohject to the juris
diction,” and now sought to set aside
the writ and service, and an attachment
(absconding debtor). Tt had procured

an undertaking to be given plaintiff Com
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pany by the Bank of Montreal, on which
the attached property —a vessel—had
been allowed to proceed on her voyage

Held, the writ having been regularly
issued, and in proper form, could not be
set aside.  Service thereof, though in
itself probably defective, had been cured
by appearance. Where a defendant ap
pears, no service is necessary

Also, appearance under protest is un
known to our practice, even had defen
dant company so sought to protect its
right to ol
12, R. 18,)

Also, the attachment was vacated

1t to the service e, o

when  se

rity was furnished, leaving
nothing to be acted on now

Semble, had the defendant under the
statute, put in special bail under pro

test, he might have suceeeded on motion

to set aside the attachment
Dominion Coal Co. v. Kingswell 8.8
Co., 30/397

5. Appearance by counsel — Quasi-
criminal matter.] — Defendant by his
counsel having appeared under protest
to & summons for violation of the Can
ada Temperance Act, intending to main
tain that the serving constable was not
authorized for the district. After eross
examining the constable, he left the
Court and the case proceeded to convie

Held, defendant had waived his right
to object on the ground of defective
service

Queen v, Doherty, 32/235

6. Equitable action—Default of a
pearance—Time. | —Plaintiff, as an heir
at law of L, brought action against
oefendants for a declaration of rights,
and for partition. One month later she
marked defanlt. Seven months later,

defendants entered an appearance, and
afterwards a def They then gave
notice of trial under O, 34, R, 11,

On the first day of the trial term
Plaintilf moved to set aside this notice
of trial, whie ed.

When the action was called for trial,
plaintiff not being present, defendants
moved under O, 34, R. 23, and obtained
an order dismissing plaintifi’s action un
less plaintiff should pay the costs of the

motion was dis

}

|

motion to set aside the notice of trial,
and furnish security for costs of act
On plaintiffs appeal from both orders

Held, plaintiff should have moved to
set aside 1t il defence,
e of trial
rely for
partition, but also an equitable action

appearanc

even if irregular, not the noti

Also, the action not being w

for a declaration of rights, not specifi
cally provided for by O. 13, R, 11, de
fendants might appear and plead at any
time before judgment rendered in accord
ance with O, 13, R. 13

Also, the terms of the order dismissing
plaintill’s action, thongh unusual, were
within the province of the trial Judge

Duyon v. LeBlane, 34/215

7. Proceedings on default of appear-
ance - Interlocutory judgment—0. 20, R
2 Practice generally

Nee JUpuMENT, 20

IDISCONTINUANCE

5 After pleading—Agreement between
solicitors. | Where defe
added by order of the Court, and ap
peared and pleaded: —Held, that plain
tiffs had not the right except by leave of

lants  were

the Court or a Judge, to discontinue as
against such defendants, especially where
such defendants claimed a specific right
in the property in question, which right
would be affected

Where an agreement had been entered
into, under which defendants’ solicitor
was permitted to withdraw the defence
ple

and to prepare a new one
Held, that this was “ another proceeding
in the action,” which, under 0. 26, R. |
precluded  plaintiffs  from  discontinuing
without leave

Boak v. Higgins, 32/404

0. Appeal after discontinuance.)
January 15th an order was made at

Chambers dismissing with costs, an ap
I
of the jurisdic
were not British subjects. January 27th
the plaintiff  discontinned the action
February 3rd defendants appealed from
the order of January 15th:—Held, they
could not at that date assert their
appeal
Weatherbe v. Whitney, 20797,

ation to set aside a writ served out

ion, on defendants, who
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DisMISSING, NOTICE T0 PROCEED, ETC,

10. Dismissing action—Notice to pro
ceed.| —The plaintitl's action was dis
missed for want of prosecution, October
Tth, 1890, on an aflidavit stating that
issue had been joined January 18th, 1887,
and that no notice of trial had been
given, Plaintifl’s appeal allowed on the
ground that before moving
for want of prosecution, defendant was
bound under O, 60, R. 9, to have given
Plaintill one month's notice to proceed,

to dismiss

which he had not done
MecLachlan v. Morrison, 23/193

11. Approved and followed, the Court
holding itself not bound by an Irish case
to the contrary (Warnock v. Mann, 3
QB 1806, Ir, 630.) Meagher, J., dis
senting

Melsaae v.
108

Broad Cove Coal Co, 31

12, Dismissing action—0. 34, R. 23, 24
—Rescinding.] —Up to the day plaintifi’s
action was called for trial, his solicitor
did not know that a certain fact was in
issue, so refused to proceed, on defen-
dant’s solicitor declining to waive it. On
the last day of the term defendant's
solicitor, under O. 34, R. 23, obtained an
order dismissing the action which plain-
til’s solicitor opposed. On a motion by
the latter to rescind this order under
0. 34, R. 24:

Held, that the case was not one for
the indulgence of the Court. Though the
motion to dismiss should probably have
been made at the trial, and not on the
last day, under O. 34, R. 23, yet plain-
til's solicitor had waived that point by
attending and opposing the motion,

Nelson v, Studivan, 23/189,

13. Dismissing action—Order to pro-
ceed — Waiver by solicitor.] — An order
was made at Chambers directing that
plaintifl’s action be dismissed for want
of prosecution, unless he gave notice and
proceeded to trial at the next sittings of
the Court. The cause was set down for
trial, but before the day the plaintifi*s
solicitor told defendant’s solicitor that
he would not be able to go to trial on
that day, and asked him not to attend,

PRACTICE. 44

assented

to which he
defendant’'s

Subsequently
solicitor entered judgment
inder the order
Feld, that this was irregular, the effect
the assent by defendant’s solicitor
ng to relieve plaiatiff from the terms
imposed by the order to proceed, and if
defendant’s solicitor wished to go to trial
that term, he should have qualified his

assent,

Hechler v. Berrigan, 26/291,

14. Agreement to
Graham, E.J.,,

continue.| — Per
an agreement to continue,
made in writing between solicitors, is to
be construed as a continuance to the
next term only
McLachlan v. Morrison, 23,193
15. Continuance refused — Absence of
witness. |
decision of the Judge on trial, refusing
ground
material witness who had been duly sub
was absent, the
having been under order dismissing it
before it came on for trial, which order
had not been insisted on

Dufly v. Adams, 30/197,

Appeal dismissed from the

a continuance on the that a

action

16, Dismissing action—0. 34, R. 23
Appeal.] —Plaintiffl’s action had been dis-
missed under O. 34, R, 23, He appealed.
Defendant contended that from an order
under that rule there was no appeal, but
only recourse by way of motion to set
aside the order within six days:—Held,
that the wording of the rule not being
imperative, it is only applicable to cases
where the default is admitted and the
judgment based thereon regular, and a
party is seeking to have the cause re-
stored on terms, Here, as it was dis-
puted whether the action was ever at
issue, an appeal might be asserted.

Cummings v. Pickles, 32/4890,

17. Dismissing action—Unusual order
—Discretion of Judge.
See ANTE, 6,

18, In default of security for costs—
Action is not “dead” and indulgence




may be granted—To dismiss, further

application must be made—0O. 27, R. 1
and 0, 63, R. 5, compared
See CoSTS, 62

19. Deciding points of law before
trial. ] - Under Judicature Act 18 (Of
also s, 20 and O, 25, R. 1,2, 3 2 single
Judge has the same power to consider
and dispose of int fl betore trial
that he has on tria

Knauth Na 1 v. Stern, 30251

DocKET

20, Change on docket Motion to r
move \ Aise fron the 1 het I re
enter it so that it might be heard after
anothe wuse alleged to involve the same
matters, refused on the ground that it
had not been shown that the former cause
would necessarily be disposed of by the
latter

Eaton v. Curry, 25/108

21. Right to be heard in order of
entry. | When the appellant’s case was
reached on the docket, he refused to pro
ceed on the grounds that he was not
prepared, and that the “ s reached
prematurely because a suflicient number
of qualified Judges had not attended to

hear the intels

case imme preceding it,
in which he was counsel, The respondent
offered to attend later in the day or next
day, and the Court expressed its assent
to the arrangement, but the appellant

declined, contending a matter of right

that causes must be heard in the order
of entry, that Judges were bound to
attend, et

Held, quashing the appeal, that the
Court had power to hear causes in any
order it chose.

Fluek v. Wallace, 27/164
INTERPLEADER,

22, Setting aside execution—Rights of
parties — Issue directed.] — |
debted to R. in
paid by
for F, on purchased a
judgment this action
against defendant, which he assigned to
R., as part security for his debt
Subsequently X

18—x.8.0,

being in

respect of an amount |
to defendant
an appeal,

outstanding in

him as a surety

recovered judgment |

PRACTICE

6
against F., and i
gent debtor proceedin F. a A
his interest in the al ¢ !
ment to X X. thereupon applied to
lefendar ) ¢
judgment
An exe v v i )
this judgment by R., the legal holder,
the ]
X1 hud {
From this |
Held, that 1 matter i
! " |
Appeal
he might apply for a erplea rder
the matters in dispute. Otherwise
appeal 1 paid by defenda
Graham, E.J endant |
perly aj 1in the canse, Had he
application  independently  to
proceedings, his application have
been dismissed Tudicature Act, 5. 12
Rogers v. Burnham, 24/535
of 4 post

23. Issue not directed cannot be tried.]

On an interpleader application a jud

ment having been stayved and certain
issues directed to be sent to trial Held,
that the defendant on trial of the issues
might not dispute his liability under the
judgment, that matter not having been
taken as a ground or directed to be tried

as an issue

Redden v, Burnham, 26/384

24. Notice of action—Railway Act.)
Though an employee of the Intercolonial
(Government) Railway may avail him
self of the want of notice of action re
quired by the Railway Act, as a ground
of defence, it does not appear that the
defence continues in favor of a
substituted
interpleader proceedings

McLachlan v

party

who has been for him by

Kennedy, 21/271.
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25. Whether any appeal.| Point raised
in preliminary objection, but no opinion
expressed, the appeal being dismissed
without costs on other grounds, as to
whether a claimant may appeal from
the decision of a Judge on an inter-
pleader issue, without leave? See O. 56,
R 1L

Cormier v, Mattinson, 27/354

MOTIONS AND OTHER APPLICATIONS,

26. Short service —Initialing summons. |
No separate order was made author
izing short service of a summons, but
the Judge initialed the summons itself,
On appeal the Court was equally divided
as to whether this had the effect of an
order,
Paint v

Gillies, 26/526,

27. Remitting back award—By notice
not Voluntary ref |
The Judge at Chambers rightly refused
to entertain an application to remit
back an award, made by summons (afli
davits not served therewith), inasmuch
as 0. 52, R. 4, prescribes notice of motion
stating grounds, ete

Per Graham, E.J, the Court has no
power to deal with an award where the
reference has been voluntary, not com
pulsory under RS, 5th Series, ¢. 115

Austen v, Bertram, 23

28 Setting aside award—Ground not
stated. | —The Court refused to consider
the setting aside of an award for an
irregnlarity not affecting the jurisdiction
of the referee, such ground of irregularity
not having been stated in the notice of
motion.

Hogan v, Gates, 26/85,

29, Death of Judge—Motion p ]

PRACTICE.

L]

being nothing pending.  The application
not having been heard on the return day,
it expired without notice of abandonment
by the mover, and that defendant w
entitled to costs of opposing plaintifi's
motion and of appeal

Stewart v. Morrison, 247406,

30. Interlocutory application — 0. 57,
R. 5.]—An application to a Judge to set
aside a judgment entered against an in-
fant, is an interlocutory application,
entitling the applicant to produce fur-
ther evidence on appeal from his refusal.
Murray, 23/208

Leaman v

31. Interlocutory decree—Action will
not lie.] - The Judge of probate on final
settlement of the estate of (. found the
sum of $£500, due by the executor to the
estate.  On appeal to the Supreme Court
the proper amount was found to be 300,
and it was ered that the matter be
remitted back, and “ that the said Court
(of probate) do proceed therein as if
the final decree on the accounting had
been to that effect.” On this decree, the
plaintiff, who was solely
tion against the

interested in

the estate, Lronght ae
executor:

Held, the action would not lie, The
order being an interlocutory order for
the payment of proper
remedy was by attachment in some cases
and by execution in others. In the
Supreme o always hy

money, the

exerut

Greenwood v, Chesley, 25,203,
NON-COMPLIANCE,
(See also AMENDMENT.)

32. Rules and substantive law.]—An
afidavit for arrest merely setting forth

—Notice of an application to set aside
a judgment was given by defendant, which
by consent was postponed for a week.
Before the agreed return day the County
Court Judge died. Some months later
plaintiff gave notice of a motion before

an indebted with no particulars does
not disclose “a good cause of action™
nor may the word “fears” be substituted
for “believes” the debt will be lost. Both
of these matters of non-compliance with
0, 44 are within the purview of 0. 68.
But an order for arrest signed “J. M. A,

his to dismiss defendant’s ap-
plication. This Judge being interested,
referred the matter to another Judge,
who granted the application:—

Held, there was no jurisdiction, there

" issi of the Supreme Court for
the County of C." is not to be so con-
sidered, as it transgresses the rule of
substantive law, that orders of inferior
Courts must show jurisdiction on their
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face, in that there was nothing to show
that the commissioner acted within the
limits of his territorial jurisdiction

Syduey & Louisburg Ry. Co. v. Kimber,
23,338

J. Within a reasonable time.] - An
plication to set aside an order for
arrest  for drvegularity is not  made

“ within a reasonable time.” as required
by O, 68, R. 2, if made more than a year
after issue of the order for arrest, and
after the main matter in dispute has
been tried

Sydney & Louishburg Ry. Co. v. Kimber,
23,338

NOTICE OF TRIAL.

34. Notice of trial—Waiver.| Defen
dant, after giving notice of trial, accepted
service of a reply : —Held, that by so
doing he had waived his notice, by ad
mitting that the cause was not at issue

Cummings v, Pickles, 32/48¢

35. On default.]—1t is not necessary
to set down an action for trial where no
defence is filed

Thomson v. Barrett, 24/143

See also JUDGMENT, 24

36. Setting aside.) Plaintiff contend
ing that an appearance and defence had
been filed after the time limited had
expired, should have moved to set such
appearance and defence aside, not the
notice of trial given by defendant under
0. 34, R 1L

See 6, ante

ORDERS, INTERLOCUTORY, MISCELLANEOUS,
ETC., RESCINDING, ETC,

37. Acquiescence in order.] A party
cannot take the benefit of one portion
of an order and afterwards seek to set
it aside as to another portion imposed
as a condition,

McColl v. Tupper, 27/27.

38, Irregular form—*By the Court.”)
~~An order made by a Judge at Chambers
concluding with the form “By the
Court,” when no Court was sitting, is
irregular, and should be set aside. But

per McDonald, C.J., and Townshend, J.,
such an informality is a fit subject for
amendment

O'orman v. Westhaver, 22314

39, Rescinding order.| — The rule
against a Judge rescinding his own order
does not apply to orders made ex parte
Application may be made to rescind such
md that they have been ir
or  improperly obtained, or
made without jurisdiction

Hamilton v. Stewiacke Valley, ete,, Co,
and Dickie, 30/92

on the

40. Reforming order—Ex parte appli-
cation.| ~A Judge of the County Court
having rendered his decision on Decem
bor 18th, made two orders, one that
plaintiff recover the sum of 30 against
defendants T. and G, and that he have
leave to enter judgment therefor with
the other dismissing
the action against def
costs to be taxed. Subsequently, on the
same day defendant’s solicitor ex parte

costs to be taxe

wdant ( with

obtained an order setting off the costs of
an dssue found in favor of defendants
I.oand G, against plaintifi’s costs. On
plaintifl’s appeal: —Held, that the orders
of December 18th having disposed of all
matters outstanding, defendant’s recourse
was by appeal or by application to the
Judg

on notice to rectify the orders,
ground that th were not in
accordance with the n

Melellan v, Morrison, 23/235.

on t

41. Reforming order for judgment.)
Under O, 57, R. 5, the Court reformed
the order of a trial Judge to make it
read in accordance with his decision, in
lieu of remanding the matter hack.

MeLellan v. Morrison, 2

42. Re-opening rule — Laches.| — The
Court refused to reopen a rule, passed
seven years hofore. on the ground of mis-
take, where there was evidence of
acquiescence during the whole of that
period.

Re Estate Greenwood, 23/262

43, Order for examination — Plaintiff
ordered to attend—0. 35, R. 4.]—In an
action on a promissory note five grounds




i) |

of defence were pleaded. Plaintifl joined
jssue on the first three and admitted the
last two. Those as to which he joined
issue were struck false,
Apparently not appreciating that nothing
remained at defendant
under O, 34, R. 4, and obtained an order
compelling plaintifl to attend for exami
nation under oath:

out as ete,

issue, applied

Held, that the rule conferred no power
to make such an order. Per Townshend,
J.: “To postpone the trial, which this
order in effect does, until the plaintiff
attend before the Court for examination
upon the trial of the action, is an excess
of authority, and there is nothing in the
language of the rule to justify it for one
moment.”
to costs,

The Court equally divided as

O'Gorman v. Westhaver, 23/252

44. Examination of plaintiff de bene
esse — Mistake — Rescission .| — Defen-
dant's solicitor, in consenting to the pass-
ing of an order for the examination of
witnesses abroad, was not aware that it
was proposed in this way to obtain the
evidence of one of the plaintiffs. On his
application setting forth the misappre-
hension he was under, the Court set aside
the order. Though both parties to an
action are contemplated in the word
“person ™ in O, 35, R. 4, yet the Court
will only authorize the examination of
a party in this way under special cir-
cumstances.

Also (MeDonald, C.J., contra), the
word “ witness " appearing in RS. 5th
Series, ¢. 107, 5. 30, is not meant to in-
clude a party to an action,

Seymour v. Doull, 23/364,

45. Order for commission rescinded—
Discretion reviewed on appeal.] — The
granting of a commission to take evi-
dence is in the discretion of the Judge to
whom the application is made, but where
strong reasons are shown on appeal, why
the commission should not have been
granted, such as failure to exercise due
diligence on the part of the party apply-
ing, or w ble delay ¢ ioned to
the opposite party, the discretion will be
reviewed.

PRACTICE.

%

In a case which had been tried twice,
and third trial,
where it appeared that two commissions

was coming on for a
had already been obtained, and evidence
that the facts sought
to be established had been previously

taken under each

known to, or their existen
th
alleged that the evidence sought to be

suspected by
where it

party applying: was not
obtained was material and necessary, and
that the party could not safely proceed
to trial without it, that the
examination be effectual; and
where no defence based upon the facts
sought to be established had been set
up, and no application had heen made
to amend the pleadings =0 as to enable
it to be set up: the Court set aside the
commission with costs,

MecLeod v
481,

but only
would

Insurance Companies, 32/

46, Order for inspection.)—On trial of
an action for trespass to a mine below
the surface, the Judge, on certain terms,
made an order under O, 50, R, 3, for the
inspection of defendant’s mine, such in-
spection being necessary to enable plain-
tiff to prove his case:—

Held, that the making of the order was |
within the Judge's discretion, with which
the Court would not interfere, though
the plaintiff had not pleaded that such
an inspection would be required.

Gray v. Hardman, 28/235.

47. Quo warranto—Information—0. 1,
R. 1.]—The word “ information,” as used
in 0. 1, R, 1, refers only to informations
in chancery, and quo warranto proceed-
ings not having been cognizable in chan-
cery, cannot mow be instituted in the
Supreme Court by information, mor
otherwise except under the Crown Rules.

Proceedings having been instituted by
the attorney-general on the information
of P. to forfeit the charter claimed by
the defendants as the South Shore Ry.
Co.:—Held, that the Court could con-
sider the matter only in so far as the
Court of Chancery would have formerly
had jurisdiction as to the matters set
out in the statement of claim. And that
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the attorney-general, acting in the inter
est of the public, may independently of
the relator, maintain an action in the
premises

SER\VICE (See also 60 post)

Attorney -General v. Bergen, 29/135

4% Short service—Initialing summons

No separate order was made authori

zing short service of a summons, but the
Judge initialed the suwmmons itself. On
appeal, the Court was equally divided

as to whether this amounted to an order
Paint v. Gillies, 27 /524,
40. Substituted service — Action on
covenant.| - The mortgaged property on
foreclosure and sale failing to pay the

claim, plaintiff « t an order for judg

ment for the deficiency I'he endant
being a seafaving man and absent
Held, plaintiff might serve his notice of
motion by filing with the prothonotary
under O, 65, R. 4

teliance Savings & Loan Co, v. Curry,
34/565

00, Service on solicitor. | —The relation
ship of solicitor and client is not pre
sumed to continue after final judgment

Service of a summons for an ovder

under O, 40, R. 44, directing the exami

nation of an ny, in aid

of execution, cannot he made on one who
has been defendant’s solicitor in the
canse

Hamilton v. Stewiacke Valley, ete
Ry. and Dickie, 30/92

STAY OF PROCEEDINGS,

51. Notice of application.] —A stay of
proceedings must be applied for on notice
of motion to the other party, not ex
parte

Perkins v, Trvine, 23/20]
Madden v. Mclnnes, 24/293

52. Application ex parte—Condition of
bond.|—Semble, application for a stay
of proceedings pending an applieation for
a new trial may be made ex parte, under
0. 37, R. 8 (latter half . “The
applicant, however, shall he entitled
. "), mnot otherwise, But a bond
filed, no nd the

conditioned “to resp

TICE

judgment to be finally given,” cannot be

said to comply th that provision, so

the application should have been made

on notice to the r party (following

the ordinary course of 0. 37, R, 8
Madden v, Mclunes, 24203

3. Chambers summons not stay of
proceedings.] — Defendant, on the 17th
Tanuary, obtained a summons returnable

0 the 24th, for the hearing of an appli

ation for security for costs, and for a

stay of proceedings Before the return
day, plaintif had entered judgment by
default Ihis the County Court Judge

set aside on the ground that the summons
was in terms a stay of proc lings

On appeal:— Held, that the summons
was not 4 stay of proceedings in terms

or in effect, and that the default judg
ment being regular, should stand, But
t be at liberty to
nd on an affidavit

lefendant »

apply for leave to
of merits, without prejndice on account
of a delay of four months

Creelman v, Ronnan, 28/50.

54. In County Court—Removal of in.
quiry. | Plaintiff in another action had
succeeded in obtaini e for the

M. of certain

reconveyance by
lands held in trust. Before the recon-
veyance was made, defendant L., ecol
luding with defendant M., purchased at
small cost a judgment against plaintiff,
and applied to the County Court for
leave to issue execution thereon against
the lands in question

This action was, amongst other things,
for a declaration that L. held such judg
ment in trust for plaintiff, and pending
trial to stay his application to the County
Court. On motion for injunction :—Held,

as there was some doubt as to the juris

diction of the County Court to entertain
such an enquiry as the present, or to
grant full relief, and as all the parties
were not before that Court, and as the
balance of convenience was in favor of

the Supr Court as a forum, L. should

be enjoined from proceeding with his
application to the County Court
Clattenburg v. Morine, 30/221

Cf, 22, ante.

———
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55. Forecl Stay of p ngs.)
—Plaintiff, having obtained an order for
foreclosure, an agreement in writing was
entered into for the settlement of the

extending the time for payment,

ling the amount payable into two
instalments.  Defendant paid the first
instalment, but failed to pay the second
within the time agreed on, when plaintiff
proceeded to sell.

Shortly before the day fixed for the

e the defendant offered to pay the
balance agreed on, but claimed the right
to include as part thereof, a cheque
signed by F., for an amount which F,
under the agreement, would be immed-
iately entitled to receive from plaintiff.
Plaintiff having declined the proposition,
defendant applied for and obtained a
stay of proceedings for ninety days:
Held (Hemry, J., dissenting), that the
granting of the stay was a matter within
the Judge's discretion, which in the ecir-
cumstances, appeared to have been wisely
exercised.

Ouchterloney v. Palgrave Gold Mining
Co., 20/414.

56. Stay of execution—Probate Act.)
~Application for a stay of proceedings
under a judgment recovered against an
estate which on the day of recovery had
been declared insolvent and for leave to
plead the order of the Probate Court in
bar, ete. (Probate Act, s 56) :—Held,
that #part from the Probate Act, the
Court has power to order a stay under
0, 40, R, 17, 30 (but Jud. Act, 8, 12 (5),
does not apply).

Cotterell v. Dunn, 27/533,

57. Stay pending appeal.] — Semble,
becanse of a doubtful point as to the
applicability of a statutory provision,
the Chamber Judge granted a stay pend-
ing appeal.

See PARTIES, 10,

VENUE,

58. Change of venue.] -The Chambers
Tudge having decided that the balance
of convenience was in favor of a change
of venue, the Court, on appeal, refused
to interfere with his discretion as exer.
cised,

Munro v. MeNeil, 20/79.

PRACTICE.

556
WARBANT TO (CONFESS,

5. Warrant to confess.| - W., whe
was a partner of the defendant O, gave
the plaintifl a warrant to confess, signed
by him for O, and on which judgment
was entered against both, This
without the knowledge or consent of 0.
~—Meld, that the judgment so entered
must be set aside with costs,

Pitfield v. Oakes, 25/116,

WRIT OF SUMMONS, SERVICE, ETC,

G0. Writ of service—Setting aside after
appearing. |
larly issued and in proper form, may not
be set aside

Nor may service thereof, after the de-
fendant has obviated the necessity for
service by appearing.

Semble, even though he appears under
protest, there being no such practice.
(See 4, ante.)

Dominion Coal Co, v,
Co., 30/397,

A writ of summons regu

Kingswell 88,

61, Trregular service — Judgment set
aside — Abuse of process.| — Plaintiff
caused a writ to be issued against de-
fendant company, which was insolvent,
and to be served on himself as president.
Thereafter he entered judgment by de-
fault:—

Held, at the instance of the trustees
for the bondholders of defendant com-
pany (who had applied to the plaintiff-
president-defendant, for leave to use the
name of the company on an application
to re-open and defend, and been refused),
that the judgment entered should be set
aside as an abuse of process, being
founded on service which was bad, there
being other modes of service appropriate
to such a case, provided by the company's
act of incorporation, and by 0. 9, R, 8.
And that the Chambers Judge in setting
it aside had acted properly under O, 27,
R. 14,

Per Weatherbe, 1., dissenting, the ap-
plicants being strangers not prejudiced
by the judgment, they had no status on
which to move,

Holmes v, Stewiacke Railway Co., 32/
305,
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62. Acceptance of service—Practice on
judgment by default.| Detendant sub
seribed a indor:
writ of summons,
the within writ and acknowledge receipt

bHaT

porandum
I aceept
of a copy thereof, and waive service by
sherift, or any irvegularities in reference
to same not having bheen served by the
sherift.”  Later plaintiff entered judg
ment by default

On an application to set this judgment

Held, that the
ceptance was binding on him, but before
plaintifl
R have fil
o I3, R 2
out of the

aside: defendant’s ac
default
13
0

entering judgment by
should 19,

affidavit of service

under 0 pd an
as
to the case of serviee juris
diction.)

Per M
ring), the olerk
of

Tudgment set aside
(Ritchie, 1.,
the

ther, 4 concur
in the

signa

Court,
defendant’s

a position to know
defendant  had  in  faet
and was therefore not
apart

absence proof
ture,

whether

not
the

was

aceepted service
Justified in  entering judgment,
from the question of the proper practice,
ete.

Naylor v, Caldwell, 25/312

63. Constructive service — Order set
aside.] — Judgment by default, and an
order for constructive service of the writ
of sumn m which it was based, set
aside on the affidavit of the defendant
that he had no intimation of the issue
of the writ, that he had not evaded ser-
viee, that the time within
nine miles of his place of abode, and that
he had a good defence.

MeCurdy v. McLeod, 22/267.

he was all

64. Service out of jurisdiction.]—Plain
tiff, in his afidavit, had sworn to his
belief that he had a good cause of action,
and to satisfy the requirements of 0, 11,
R. 1 (e), had annexed thereto a number
of letters tending to show that there
was a contract in existence, and for
breach of which action was brought, per-
formable within the jurisdietion:—

Held, that the affidavit was sufficient,
and that the merits should be deter-
mined on trial, not on an application for |
leave to serve out of the jurisdiction, |

FOR PAYMENT. 508

Also, leave to issue and leave to serve
a the
embodied in one

writ out of jurisdiction, may be

pi ph of a single
order
Also

within the British dominions, proof that

where the place of service is
the defendant is a British subject is not
BeCessary

Also, serviee of a writ will not be set
aside for mere technical defects or omis
sions where no injury has been caunsed

Sumner v, Cole, 32/112

G5 Service on foreign company.|
Plaintiff« )
R. 1 (¢

pany

obtained leave under
the defendant

to serve

out of the jurisdiction an
it
Was ineor
loint Stock

Act, and had an office in Lon

application to set aside the service
ppeared the
porated under the English

that company
Companies
don, but the principal place of business,
and real head office, Guelph,
Ontario:—Held. that pr

perly effected on the principal officers of

was  at

SOrVice was
the company

W. n
Organ Co,, 20/84

lohmson Co. v. Bell Piano &

o6 A writ

County Court districts.]
issued out of the County Court for dis

trict No. 1, returnable in district No, 4,
is bad, and should be set aside
Corbett, 21/369

Stewart, 22/1.

Morrison v
Morrison v
7. Writ for liquidated demand—In-
must comply—A d |
A writ issued for the collection of a
liquidated demand must comply with the
requirements of O, 3, R. by being
indorsed with the amount claimed for
costs, and the conditon on which further
proceedings  will Such an
omission renders it liable to be set aside,
but for convenience, the Court should
allow such a defect to be amended on
payment of costs, and should extend the
time within which the defendant
comply with the condition
Murray v. Kaye, 32/206,

b,

be stayed

may

PRESENTMENT FOR PAYMENT,

See Bruis asn Notes, 14,




PRINCIPAL AND AGENT

PRINCIPAL AND AGENT.

1. Selicitor and client — Withholding
cheque payable to client—Question of
agency

Nee BARRISTER AND SOLICITOR, 7,

2 Solicitor and cli
bind client.|
a solivitor who granted a debtor t

—Authority to
I'he Court presumed that

e in
consideration of the giving of a promis
sory note, and thus bound his client to
of his of
currency note,

A  suspension right
of the

authority from his client to do so,

action,

during the had
And the solicitor's forbearance to sue

is a valid o

ration for the giving of
the note to him personally, and he may
maintain action thereon in his own name.

Lyons v, Donkin, 23/258,

9. Father and infant son — Settling
son's right of action.|— Plaintilf sued on
a promissory note given him by defen
dant in settlement of a right of action
asserted against him by plaintifl’s in-
fant son, for assault. The defence was
lack of consideration as between plain-
tiff and defendant

Held, that as the natural guardian of
his son ially authorized
agent, the father might bind him by such
a settlement as long as the agency con
tinued to be recognized by the son, and
might maintain action in his own name.
And that the voidability of the father's
action by the son could not avail defen-
dant as a defence.

Lyons v. Donkin, supra, approved and
followed.

Hubley v. Morash, 27/281,

and as his spes

1 Goods sold by captain—Presumption
as to ownership.] A purchaser of goods
ex vessel, from the eaptain, is not war-
ranted in assuming that they are the
property of the captain, and so appro-
priating the price to the payment of a
debt of the captain. He must be on
inquiry as to the ownership,

Hickman v. Baker, 31/208,

5. The president of a company, or one
of the board of directors, is not the agent
of the company to make engagements
binding on it, except on proof by the

260

party that
special authority has Leen conferred, or
that there has been such a holding out

asserting the same, either

of the agent as to bind the company by
way of estoppel

Almon v, Law, 26/340,

6. The president of bank, regarded in
that behalf as acting beyond the scope
of his duties, cannot in a letter on an
inditferent topic make admissions of fact
binding on the bank

Black v. Bank of Nova Scotia, 21/448
7. Charter party—Renewal—Notice.)
A charter party signed by M. K, &

Co. as agents for and on behalf of the

own contained a clause under which

charterers should be entitled to an ex

tension of the term, on notice:
Held, M. K. & Co.

authorized as agents of owners, notice

not being generally
to them requiring an extension was not
sufficient And that the of
agency was for the Judge not the jury

Dominion Coal Co. v. Kingswell 8.8,
Co., 33/499,

question

8. Implied agency—Course of dealing
~—Commission on sale made by pri
pal.]—The plant of the W, Eleetrie Co
having been destroyed by fire, plaintiff
telegraphed defendant company asking
quotations on a new plant, and offering
to represent its interests in effecting a
Defendant company replied quot-
ing a price which ine
to plaintiff, and sent a special represen
tative to act in conjunction with him in
comnection with the matter. Together
they proceeded to interview the officials
of the W, Electric Co, who finally re-
fused to purchase at all through plaintiff
Later in the day defendant company’s
representative, independent]y, succeeded
in selling a much smaller and cheaper
plant than any that had been in con
templation of plaintiff,

On this sale plaintiff now claimed a
commission from a course of dealing al-
leged to have arisen from his having
theretofore sold defendant
goods and been allowed a commission :

Held, that he was entitled to none, the
sale having been effected by defendant

sale,

ided a commission

company's
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independent i ey e W M le
Ele Co. had » ' it | . 9
hiw 1 the evide ' ' T Vi
in, 1 t v 1 ea nira \ L at
respect ix wgency  and " ion 1. for: ansaction | tter
special, and that de mpan \ e heir bsent from home at the time
leclined t rant  plaintiff a nera Decenber Plaintiff returned home in
agen Graham, EJ., d 1 \ to rescind
Afirmed in the Suj \ f Ca " .
udl wynne, J M
Starr v. Royal } { 15t r
0 8.0, 984 ' ra \
9. Adoption of Agent’s Act One 8 McDona Mory i
imir be the a 1 nt of
the d v npat ! | l Illegal act—Ratification
fr I Gl and ga mpany's v plaintiff  bas
note in payment of rice, 1 ned 1 { | S
action o e not ' {f the det agent of . tefault :
wa it 8 ' \ rized a s In and best !
f the pan Held, tha nsidera | X
tion of this question wa ated by t pr { 4 ' .
adoption by the company S, had t jefendant the .
lone, by taking possessi f the de ste & botid to the beak for & lat
Ryan Terminal City ( 25/131 n of mone 'k ' eld un
tible for i alit ) nded
10. Ratification 1 an be . ol
pr 1or |
ratif u‘nu and adoption of n act b Ie . 1 o dbniakans
me willing to be considered
may not hay L] tly A 1zed the
where the person acting did
m ade v fendant, and th
time s to act as a
! I ' means he used to obtain hi 11
lely on his o behalf
n his own A plaintiff cannot be permitted to take
Nee PAYMENT, 0
vlvanta of  the illegal a o their
agent.  The plaintiff bank mu tand or w
11. Ratification—Evidence of similar "
he d n this trans taon
Acts.]—In an action by plaintiff against ol i g
1k v | 1 23/302 W]
defendant company for the price of goods
sold for use in connection with the con
struction of a line of railway, it was
shown that the articles were supplied to 14. Agent exceeding authority—Appar
H., who appeared to act as manager for ent scope—Power of attorney—Notice

fendant company as to the work of | Registry.]—Defendant gave H. a power

construction. It was also shown that { attorney carry on a general trading
H. had formerly employed plaintit to | business for cash only or barter, and ex
do certain work in connection with the pressly withholding the right t Accept

same construction, and that this act had | oF indorse any note or bill, or to pled
yeen recognized and ratified by defendant | Dis oredit in any way. He further in
company, and the work paid for:—Held, | structed H. not to deal with the plain
that this was sufficient evidence of ageney tifl.  In violation of this instruction and
to render the company liahle in excess of his powers, H. purchased
McDonald v, Broad Cove Coal Co.. 32 goods from plaintiff, and signed the note
186 now sued on, H.'s business sign contained
the style “agent and  in answer to

12, Acquiescence amounting to ratifi- plaintiff’s inquiry he disclosed the fa

cation.] —Plaintiff authorized M. to sell that he did business as agent for the 4

two horses for him, Instead of selling, fendant. No different set of books we
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kept for H.'s own business and there was

no evidence that he conducted any busi

ness on his separ responsibility On

1 lefendant s liability,

the questic

the Court was equally divide

Held, per Graham, E.J., Her | n
curring, that the trial Judge was war
ranted in onsidering  the transaction

within the apparent scope of H.'s agency

That in the absence of a statutory pro
vision, registration of the above power of
ittorney was not notice in contents

and that the instruction to H.not to deal

with the plaintiff was secret, and should
I

have been communicated to plaintiff if he
wished it to be effective

Per Meagher, J J neur
ring, the evidence being mitradictory
the preponderence was with the defen
dant

Kenny v. Harrington, 31/290

15. Authority to bind principal—Man
ager of gold mine—Construction of board-

ing house,| —Plaintiff Lrought action for

material supplied a contractor for the
onstruction of a  boarding house for
operatives at defendant company’s gold

der of M
I'he

ing left the question as to the powers of

min who was man

on the

the

ager of mine trial Judge hav

the manager open to the jury, they
found for the plaintiff, in which the
Judge concurred. On an application for
a new trial

Held, per Ritchie, 1., Mea J
enrring, that inasmuch as in many ¢
mines were remote from settlements (a
boarding house for men might be as

to the working of such mines
shaft And
erection of

Necessary

as & pump or house if, as

by th

ling ho

the such

found jary,

hoa was ne to the e
of the

the g

essary

cient working mine, and in aceord

neral such

ance with practice in
the

aged to bind the company for the work

the authority of mine man

cnses

was heyond doubt

Per Graham, E.J., Henry, J., concur
ring, that it was for plaintiff to show
that the authority of the manager ex
tended so far, there being entire ab
sence of evidence to show either an ex
press conferring of authority on M. by

AND AGENT
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endant company or holding him out
as their agent in such a behalf

Miller v. Cochran Hill  Gold Mining
Co., 20,304

16. Agent exceeding authority—City
engineer. | —Plaintiff sued the City of
Halifax for extra work done, under a
written contract with the city, at the in
stance of ity engineer, a permanent
official, The contract clothed the city en
gineer wit ertain authority, but not
in relation to  ordering extra work
Held, that the city was not liable for his
excess of authority

Ellis v, City of Halifax, 29/90

17. Agency for sale of goods—Counter

claim. | Defendant was agent  for the
sale of dintifl’s goods and had given
the promissory note now sued on, in pay
ment for goods supplied He counter
elaimed damages on account of the fail
ure of plaintitf to supply the goods in
time to enable defendant to fill orders
within the time agreed on, for commis
sions lost, ete. The extent of these losses
was not shown Held, he was liable on
the note and not entitled on the evi
dence (semble), even to nominal daw
ages Also, a surety for the defendant
was also liable on an agreement to make
good all debts due by him, though a

note was accepted therefor
Marshall v 31

Matheson 238

18, Life insurance agent—Suing note

for premium. | The agent personally, or

his indorsee may sue on a note for a
first premium of life insurance, payable
to “S,, agent of the O. Life Ins, Co.”
These words are mere descriptio per
sonae, and do not touch the question of
title to the note, Also, there is good

consideration for the giving of the note
to the agent

MeDonald v. Smaill, 25/440

19. Policy of insurance—Authority to
waive condition.|
jey of fire insurance provided tha
15
after the fire, in writing, as particular
an account of the loss as the nature of

A condition of a pol
the

days

assure is to deliver within

the case admits.” Another condition pro
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vided that tl

any condition, unless in writix
manager of the insurance
Held, that nei the 1
r an itsider emy . Y
just and report on the | | '
to waive npliar i '
regarding an a 1 ! after expiry of
the tin extend the time for
1 ‘ At \ssurat
I8 S0
Marge Con Uy \
( ) A 60

tice nder a
I e f !
poli f the m
§ R4 ' note for 815
and %1 in ca e vering t im the
Micial i mpar The
I
ompan i ] 1etion
agents f Iden t take notes for
premiun
Held the 8 urt of Canada
Gwynne, 1., dissentir 1t as the agent
had bee nployed t the cor
tract, and had been entr vith the

rene recei| e dece
Iy expect that he was a

a premium note, hay

any limitation of ity

policy not forbid

Pudsey v. Max \

Ins

ident

21. Conditional indorsement—Notice to
agent—Principal, the holder, affected.)

For the accommodation of 8., M. indorsed
L promissory note for £1.000, made hy
S, payable to the plaintiff bank, He did
&0 on the express condition that the note
should not he made use of unless the ad
ditional indorsement of H, was secured
A condition of which the bank's agent
or local manager, was aware Without
securing H.'s indorsement, 8. turned the
note over to plaintiff bank, which now
sought to enforece payment

Held, M., the indorser, was not liable
Plaintiff bank’s ent having notice of

AND AGENT (

14
Exceeding authority
A58 ME )
Conversion by agent—Damages f
detinue—Pleading—Costs. I
tifl ! !
eht 1 I avir |
| ' f. a
He ni ¢ or
wgainst defendant, and (R
senting), damages for the detinue, with
t a plea
Also, the element f ager o1
int th ise doe not affe the
rule as to cost 1 arant a )
hholding then
Garden v. Neily, 31/80

24. Mortgage — Whether
Fraud of agent.)

released

Defendant arran

purch ' rty through M

solicitor and agent for the owne |

paid him %1600, part of which

tended to be applied to the dischar f

@ mortg for £1.000 held by | F.e

eented a release the mortgage an

livered it to her niece F \

ered it to M M. then abseonded

the Province, and the release was fir

returned into the hands of ¥ On he

application to foreclose the mortgage as

against the defendant 1
Held, on the findings of fact (1) that

F. never employed or trusted M. in any

capacity, and was not aware that he

held the release 2) that she had ex

forbidden F.(

pressly

to part
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release except on receipt of the money;
(3) that M. did not assume or pretend
(4) that EC. had
no general authority as agent of ¥
that the mortgage was valid and out
standing, and that F. was not debarred
by estoppel or otherwise from obtaining

to act as her agent;

an order for foreclosure.
Sutherland,
Nee also MORTGAGE

Ross v

25. Sale of mine.)
partner of purchasers

Fraud of agent or

Collusion with
Action for rescission
See Fravn, 7.

vendor Laches

26. Sale of land—Misrepresentation or

PRINCIPAL AND AGENT.

mistake of agent—Whether binding on |

principal.] - Defendant was owner of cer
tain lots of land which she had placed in
the hands of N, a real estate agent, for
sale. She resided abroad with her son
indaw, F., who at her request conducted
a correspondence with N. in relation to
the sale of the lots. N, communicated
an offer by plaintiff of £1,000 for the
ed.  Def
fusing to the sale on the
ground that she had been misled by F,,
and thought that the offer referred only
to part of the lots, known as the
“awamp lots":—~Held, that having au-
thorized F. as her agent, she was bound
by his negligence or misrepresentation,
the terms of the contract being clear,
and the plaintifls conduct unimpeach-
able. But in the Supreme Court of Can-
ada:—Held, that on account of the error
or misrepresentation of the agent the
parties were not ad idem as to the sub-
ject matter of the contract, and there
was no actual consent by the defendant
to the sale.

Jenkins v, Murray, 31/172, 28 8C.C.
565

lots, which F. a

out

earry

a68

the company Plaintiff  bank having
been aware that the indorsements were
for accommodation: —Held, that this put
an end to the question of the company's
liability, though,

Semble, defendant company having
power to deal with commercial paper, it
would be otherwise in the case of a bona
fide holder for value

Union Bank v. Eureka Woollen Mfg
Co., 33/302.

28 E '] of
contract made with purchaser—Notice of
agency—Custom.| D). was in possession
of, and agent for, the sale of certain car
riages belonging to plaintiff, under a con
tract of agency by which “Notes of the
purchaser only will be taken for goods
in this contract; old machines, horses or
trades of any kind are entirely at the
risk of the agent, and he will be strictly
responsible for all such notes.”

hority—Ri

D. disposed of two of the carriages to
defendant, the first for credit on goods
to be supplied from defendant’s store, the
second for an old carriage, and more
credit in goods. Later on D. absconded,
and plaintiff sought to rescind the trans
action and to recover the goods or the
price. All the issues stated were found
by the jury for the defendant:—

Held, setting aside these findings as
against the weight of evidence, that the
jury had not properly considered defen
dant's knowledge of the character and
extent of D.'s property in the goods, nor
the fact that he had admitted that he
knew that it was the custom of manu-
facturers outside the Province to sell
through agents.

Per Townshend, J., the Factor's Act,
1895, ¢. 11, 8. 2 (1), does not apply to
protect the defendant under the circum-

d by

27. C S y ding au- | st . Also, the opini 7
thority ion 1 | the trial Judge is entitled to serious con-
—8ecretary of defendant company in- ‘ sideration in dealing with the findings.

dorsed sundry drafts “Fureka Woollen
Mig. Co., J.P., Sec.” for the accommoda-
tion of X., who discounted them with
plaintiff bank. Tt appeared that the see-
retary’s powers in relation to negotiable
paper were limited by by-law of the di-
rectors to the acceptance of drafts on

MacNutt v. Shaffner, 34/402.

29. Husband and wife.] —Right of wife
to pledge husband's credit for necessar-
ies. And to dispose of his property.

See HusBaND AND WIFE, 1, 2.
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1. Improper investment by trustee—
Acquiescence by cestui and settlor—Lia-
bility of surety—Parties.|F. withdrew
from deposit in a chartered bank and de
posited with and loaned to the unchar
tered firm of F. & Co,, of which he was
& member, certain trust funds which
were lost in that firm’s insolvency, This
action was by F.'s successor in the trus
teeship against his sureties. The defence
was acquiescence by the cestui que trust
(a feme sole, who was also the settlor)
in the course of F., without notifying the
sureties.

Held, that such acquiescence was not
shown as against a lady ignorant of busi-
ness matters, by the fact that F. had
communicated to her that some portion of
the funds were held by F. & Co., until he
could get good securities, as she might

have supposed that this meant that it |

was simply placed in their vault as were
the trust papers. Nor by the fact that
she drew a cheque on F. & Co, as this
might relate only to income,

Also, under 0. 16 R. 8 (1888, ¢. 11, ».
67, to the same effect), the matter may
be inquired of without joining the cestui
que trust, but,

Semble, ought not to be found against
her without adding her as a party.

Eastern Trust Co. v. Forrest, 30/173,

Eastern Trust Co. v, Bayne, 28 8.C.C
606.

2. Crown v. Surety.]—The Crown not
to be prejudiced in its rights by the non-
feasance of its officer.

See CrowN,

3. Misapplication by guardian of in
fant.]—Action by surety to restrain, and
for indemnity. Removal of guardian. Re-
ceiver, Powers of Court, Parties,

See GUARDIAN, 1,

4. Agent for sale of goods—Special
Time d—Surety li-

able.]—Plaintiffs appointed O. agent for

the sale of their goods under a special |

agreement in writing, under which 0.
was to indorse and become responsible
for customer’s notes. Defendant was
surety for O. by bond conditioned, that

AND SURETY. 570

0. should “well and truly abide by and
perform all the terms and conditions of
the said recited agreement, and on the
expiry thereof pay and satisfy
all notes and other securities which re
main outstanding on the termination of
the said agreement 5

0. being in default and in debt to
plaintiffs, they dismissed him, and re
course was had to
surety.

defendant as his

Held, that the surety would have been
discharged as to part of 0.s indebted
ness, as to which plaintiffs, during the
continuance of the agency, had granted
0. time for settlement, except that under
the terms of the bond, no liability ae
erued against the surety in any case, be-
fore the termination of the agreement.

Also, the surety was not discharged
as to certain notes, by the fact that
plaintiffs had received them from O,
made out in a different form from that
provided for in the agreement, the mere
reception of such notes from O, not be
ing a connivance at wrong doing on the
part of plaintiffs, but for which the thing
would not have happened.

MecLaughlin Carriage Co. v. Oland, 34/
193,

5. Father and infant son—Mercantile
agreement—Construction of contract of
agency.]—Plaintiffs doing business un
der the name of “Comet Cycle Co.” ap-
pointed the firm of “Bancroft & Bailey,”
agents for the sale of their goods within
certain area, on terms set out in a writ-
ten agreement signed by plaintiffs, but
which in consequence of Bailey, one of
the partners, being an infant, was not
signed by the firm, but by the other
partner and the father of the infant
partner, as follows:—“I accept the terms
of the above agreement, and acknowl-
edge receipt of a copy of the same. E.
M. Bancroft, H. M. Bailey,”

In an action to make the father of
the infant partner liable in respect of
this contract: —Held, reversing the de-
cision of the trial Judge, to the effect
that it was impossible to enforce the
same because of indefiniteness as to the
nature of the liability intended to be as-
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sumed by HMB. McDonald, C.J,, dis-
senting, that HMB. had made himself
liable as surety for the firm of Ban-
croft & Bailey.

Fane v. Baneroft, 30/33,

6. Money paid by mistake —Recovery
by surety—Appropriation of pay
Laches.] - Bank of L. being indebted to
defendant bank, agreed to pay by instal
ments, plaintifl being surety for three in
stalments, amounting to $60.000, Accept
ances belonging to the Bank of L. were
deposited with defendant bank, as secur-
ity for the payment of the last instal
Defendant bank collected these ae

ment
ceptances, but applied proceeds to the
payment of another indebtedness of the
Bank of L.,
after defendant bank demanded and re
ceived from plaintiff a balance of $9,000
due in respect of the secured debt,

A little less than six years afterwards
plaintiff  aceidentally
facts, and brought action to recover his
payment to defendant bank, as made
under a mistaken idea.

Held, that the acceptances above men
tione ! having been once appropriated to
the payment of the debt for which plain
tilf was surety, no different application
could be made of the proceeds without
consulting him,

Also, that plaintiff was not estopped
by lapse of time, nor by having omitted
when callel on for payment to demand
an account of the state of affairs, nor
by having at that time asked further
time of defendant bank, in which to en-
deavor to obtain indemnity for himself
from the Bank of L. thus inducing de-
fendant hank to wreindice its position
with reference to the Bank of L., as all
the facts were within the knowledge of
defendant bank and Beyond the knowl-
edge of plaintiff.

Also plaintiff was not hound to ten-
der back the bond of the Bank of . on
the ground that it would have been dis-
charged by a proper appropriation of the
acceptances above mentionel,

Black v. Bank of Nova Scotia, 21/448.

which was unsecured, There

discovered these

7. Tllegality of object—Contract void—
Surety discharged.]—Contracts entered

PRINTING,

572

into in the face of a statutory prohibi-
tion are void, and the prohibition of
sales of liguor, by wholesale, to a per-
son who holds no license under the Li-
quor License Act, 1805, has the result of
vendering the contract of no effect, and
one who has become surety for the pay-
ment of the price by the purchaser is
discharged

Brown v. Moore, 33/381, 32 8.0C. 93

%. Appeal bond—Liability of surety.]
Construction
See Arreal, 32,

O, Replevin bond—Must be two sure-
ties. | —Otherwise a failure to
spond the judgment of the Court by a
single surety, the Coroner (or Sheriff), is
personally liable. Common law duty of
Construction of statutes

on re

Coroner

See REFLEVIN, 6,

10. Partnership—Continuing liability
after dissolution.]— The retiring partner
is not in the position of a surety, as to
v debt adopted by the firm, and settled
by the firm's acceptance. He is there
fore bound by a renewal acceptance after
his retirement, of which he had no no-
tice

See PARTNERSHIP, 12

PRINTING.

1. Non-compliance with rules.)
on appeal not having been printed in ae
the rules, no costs al

A case

eordance with
lowed therefor

Johnson v. Buchanan, 20/3].

2. Careless printing.] Per Meagher,
J., “The appellant should not be allowed
any costs of printing on the appeal, nor
of preparing the appeal book, because of
the careless and inaccurate manner in
which the ease was prepared and printed.
The argument was twice postponed be-
cause the printing was not completed, or
not properly done. o

Re Broad Cove Coal Co., 20/1.

3. Unnecessary printing.)—The Court
refused the costs of unnecessary and vol-
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uminous printing to a party succeeding
on appeal, limiting him to recovery for
that actually necessary to present the
case. If counsel could not have agreed, |
an application should have been made to |
a Judge to settle the case
Fraser v. Kaye, 25/102

PRISONER.

Hiring out prisoners |
contract
See ConTRACT, 10

Held an illegal

PRIVILEGE.

See SLANDER AND Lingl

PROBATE COURT.

See also EXECUTORS AND ADMINISTRA-
TORS, SUcckssion Dury, WiLL,

1. Action for administration, may be
brought against an executor, hefore the
time limited for creditors to put in their
claims has expired.

Townshend v. Brown, 22/423

2. Removal of administrator—Balance
due him—Term ‘“vouchers—Citation—
Section 57.| 1. from the
office of

was removed
and another
a time when he was absent

administrator ap

pointed, at
from the Province, and there was a bal
He presented a peti
for a

ance in his favor
tion to the Court,
tion, and final settlement of the
The new administrator having ap
the Judge pre
Held, that a citation should have been

praying cita
estate

red,
eeded to settle the estate.
issued under section 57, calling upon
ereditors, next of kin, ete, to attend the
settlement. Also that B. was entitled to
be indemnified out of the estate for out
lays in the matter of costs of litiga
tion. Also that he was not precluded,
under  section 61, from recovering
amounts above $8, by the absence of
receipts therefor, the term “vouchers” |
in that section not being limited to “re-
weeipts,”

Re Estate of McRae, 26/214,

COURT a74

4. Action by executor—Personal lia-
bility for costs—Citation.] —An adminis
tratrix having brought action against O
lands of the estate, and
of
against her personally

for trespass
failing, the award costs should be
If she has paid
them personally, she may present them
as a claim against the estate on final set
tlement, when the merits of the question
But O

these

the

may be passed on having pre

costs as a

(unappealed from),

sented his claim for

debt of the
Probate

estate, which T

disallowed
the matter in res adjudicata in a subse
the estate

quent action against though

the personal liability of the administra

trix is unquestionable

Also, O, not being “a ereditor, or other

person intere L™ has no status under

section 57 to apply for a ecitation

Granger v. O'Neil, 31/462

4. Citation by legatee—Legacy having
been separated he is not a creditor—Jur-
isdiction. |
tain of

A\ testator bequeathed to cer

his children the income on cer

tain sums named.  The executors appro
printed the principal sums to that pur
pose and separated them from the rest
The income having fallen
the |
executors into the Probate Court
found to
dered them paid out of the body of
led

of the estate

into arvears, neficiaries ecited the
which
certain sums be due and or
the

estate,  The executors aj

ex
the
for
with

Held, that after separation by the

ecutors of the above sums from

body of the estate, it was not liable

any claims arising in connection

them, and the beneficiaries not being in
terested as ereditors or otherwise in the
estate had no right of citation, and the

in making the decree
as without jurisdiction

Judge of Prob:

appealed from v
The funds not having been dissipated,
and being in the hands of persons liable
for their administration, the proper re-
course of the
these persons in another Court

In re Estate of David Morse, 31/416

beneficiaries was against

5. Former administrator entitled to
rank as a creditor—Citation—Claim for
expenses, etc.|—leld, that B, who had




)

been removed from the office of admini

who had certain claims

tate

trator and

against the e for monies expended

personal services, ete,, was a “creditor’
or “person interested,” within the mean
ing of «

titled to have

, and as such was en
Also,
J., dissenting, that the filing

the accounts taken
TFownshend

of a petition by B, being the only step

ereditor take have his

which a can to
claim adjusted, has the effect of the
bringing of an action in preventing the

the Limitations

such claims

running of Statute of
against

After his appointment as administra
tor, B then to
another County of this Provinee

had removed to Ontario
and fin
ally to Scotland, and now sought to make
the estate liable for the expenses of trav
Held,

and

elling to and from these places

that these items were not “actual

necessary expenses,” or “just and reason

able” within the meaning of section 69
of the Act

Held, also, that in order to charge for
interest paid by him for money ad-

vaneed for the purposes of the estate B
show that
Also that in support of

must clearly such advances
Were necessary

for

furnish full and accurate particulars of

a claim witness must

« paid, B
the expenditure, in the absence of which
the claims were properly disallowed

te Estate Alex. McRae, 28/20,

6. Settling accounts—Persons not cited
not prejudiced—Court may not adjudi-
cate antecedent rights of property.]
Notwithstanding its wide powers in set
tling disputes connected with estates of
deceased persons (Vide, Acts of 1807, ¢
2, ss, 74, 77, 85), the Court of Probate
may not deal with the rights of persons
heard. Therefore, when it
decreed administrator liable to
count for a sum of 1,000, which he as
serted had been the subject of a gift in
ter vivos, by the intestate to administra
tor's two sons (her nephews), two years
before her death, the Judge erred in re
fusing to hear one of these donees, at
any stage of the proceedings.

And in no case has the Court of Pro-
bate jurisdiction to determine property
rights as between an estate and donees,

not cited or

an ae

PROBATE COURT

|

276
depending on the validity of a gift or its
acceptance, or subsequent application

Per Graham, E.J., the consideration of
the accounts should be adjourned, pend
ing the determination of these rights in
a proper action in the Supreme Court

Re Maria Wheelo

Estate

7. Decree of insolvency—Probate Act,

8. 56 Words “plead in bar"—Construc-
tion.)—Sec. 66 of RS, ¢ 100, provides
that “any executor or administrator may
make oath before the Judge of Probate

him administration of
the to
he
for that pur
and
ad

such an order in bar of any legal proceed-

who has
the

granted

estate, that he believe

insolvent, and Judge may, i

shall think fit, by an order

pose, declare the estate insolvent,

the executor or administrator may p

ings instituted against such executor or

administ w for any «¢ e of action

aceruing against the deceased.”
Plaintiffs obtained a judgment by de

fault against the estate of A, of which

the defendant was executor, issued execu
tion thereon and levied on property of
On the day of the levy de

the

the estate

fendant obtained an order under

above section, declaring the estate insol

vent

On appeal from the refusal of the
Judge at Chambers to order a stay of pre
ceedings as to the judgment, or in the

alternative for leave to plead the order
in bar

Held,
the intention of the

that

pgislature being to

Graham, E.J., dissenting

relieve the estate of the deceased, in the
interests of an equal distribution, and not
to relieve the executor from personal lia
to enter
1892, ¢

seems no longer
into the question Acts of
18), the defendant should have leave to
the that

bility, which

(see
set notwithstanding
Also
ing section 56, the words “plead in bar”

up order

judgment had passed. in constru
are not to be understood in their ordin
ary technical sense, but an order declar
ing an estate insolvent being brought
into Court, is to be understood as oper
stay of proceedings

ating as a subject

to the right of the Court or a Judge to

make such further order as the interests
of justice may demand.




Devastavit against administrator
Decree of insolvency—Protects only the

insolvent estate r

11. Jurisdiction—Words “last dwelt
Costs. | t

vdministrator irrir

t appear

larly, see

procured judgment
inistrator Exe

turned unsatisfied
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that the deceased last vesided in that
County, and letters granted in Halifax

County were properly set aside
And, the
without reason

executor  having appealed

except that seeking pro

bate in Colchester would he more ex

pensive, a consideration outweighed by
the expense he had gone to in appeal
ing, costs were ordered to be paid by him

personally, not out of the estate

Re Estate Caroline Fraser, 30

12. Power to reopen and revise decree
—Manifest error—Laches of infant.|
App!
Probate to reapen a decree of final dis

ation was made to the Judge of

tribution made by his predecessor, as

manifestly bad in law M., at his de
cease, left a widow and an infant daugh
ter, M.G

days

A posthumous child only livel
The
whom she had one child
death
had in
appointed guardian of M.G

a few widow subsequently
married J.C., by
to whom, on her <he bhequeathed

all her property. .0 1879 heen
M's estate
came up for final settlement and an or
der of distribution was made December
23rd, 1880, onehalf to the

the remaining half to the daughter M.G.,

widow and

instead of two-third to the daughter M
G. Some days previously the guardian
had applied to be removed, but the re
moval did not take place until January
3rd, 1881, M.G. was at that
years old, and was now nearly of ¢
The guardian and administrators had
been attended in Court by counsel, but

time 14
e

no objection was made to the distribu
This application to set aside the
after

tion
distribution was
the guardian’s resignation. The Judge of

made six years
Probate considered that he had no power
to reopen the decree

Held, the Judge had power
have opened the decree, also that hy
reason of her infancy, M.G. was not cut
off from claiming what was rightfully
hers, because of her laches, in not ap

, and should

plying within a reasonable time
Weatherbe
In re Estate of Murray, 22/125

J., dissenting

13. Power to reopen decree of final set-
tlement.]—Appeal from the decree of a
Judge of Probate reopening his former

PROBATE COURT

a80

decree of final settlement on the ground
of mistake

Held, that the latter
and beyond the power of the
make. T

passing of the first

decree was bad

Judge to

e person prejudiced had on the

decree been repre

sented by counsel and had not objected

and had allowed the time r appealing

to pass with knowledge of the mistake

a fact he could not satisfactorily explain

to the Court
In re Murvay, ante, distinguished
Re Fstate James W. Walton, 25/125

Followed in,

Re Estate Caroline

Fraser, 30/2

14. Residuary estate — Payment of
share.] —The

power to decree payment of

Judge of Probate has no
monies of

the residuary estate, until after the ad

winistrator's account has been passed,

and the distribu

amount remaining for
tion ascertained

Re Estate MeWilliams, 22/367

to decree payment—Real
Probate Act, RS. M

confers no power on the

15. Power
estate.| - The
Series, ¢, 100
to order o

Probate Court eoree pay

ment of a st passed by it for payment

Sections 60, 65, 66, 68 and TO

bearing on the matter of payment ol
debts, use the words “adjust” and “ad
justment,” and confer no authority to

“decree” payment Section 26 anthor
jzes the Court to grant a license for the
sale of real estate, upon the application
of the administrator or that of any other
person interested, but it has no power
to compel the administrator to proceed
with the sale
whether the Court can take the admin
istration out of the hands of the admin

istrator without revoking his letters, A

It is very questionable

ereditor whose claim has heen passed
eannot enforce payment in the Pro}

Court
Re Estate Henry Lake, 22/244

16, Jurisdiction — Selling land.]—The
Court of Probate has no jurisdiction con
ferred on it by statute to confirm or sel
aside sales of land made under its li
cense.

Hirtle v. Kaulbach, 22/336.
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Debts payable out of real estate
License to sell—Rights of infants—Mis
appropriation of personal

leaviy ! al |}

Mortgag
Court Whetk

by icense of Pr

er entitled to rank

't of testat

License to sell-Lands sold not
bound by judgment against devisees
Attacking 1oy 1 |

action was for a declaration I
such judgment did not bind the lands
hased by plaintiff

the judgment against
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Per Ritchie, J. (comsidering that the
question of jurisdiction  had wot been
raised that the amount realized from

the mortgage having been applied to the
payment of the ereditors of the testator,

entitled to take

the mortgagees were
the place of those creditors, unless the
outcome should be to impose an addi

, which be

tional burden on the es

, the appeal should be

ing the case he
allowed
Re Estate Richardson, 22/416

20. The mortgagees having brought
action in the Supreme Court, against the
surviving executor for the amount of the
Held trial,
hend, J.. that the making of a mortgage s
an implied promise to pay whether there
i« a covenant to that effect or not, and
that inasmuch as the money loaned was

deficiency on per Towns

applied to the payment of the creditors
of the testator, the plaintiffs were entitled
to be subrogated to the rights of those
creditors. That as the Court had decided
that the Court of Probate had no juris
diction to entertain the claim, the plain

tiffs were now seeking their proper rem

edy

Held,
(o¥ |
that the principle of subrogation or an
to the
the
pay

On appeal
(MeDonald,
in dismissing appeal)

per Weatherbe, J.

concurring

one, does mot apply

mortgage

analogons

matter of a by leave of

Probate Court for the purpose of
oan
But
such a
effect

made

ing debts unless authority therefor
the Probate Act
section 85 provided that
should “the

< if made by the deceased.” wh

be drawn from

that
have

mortgage same

the amount due the plaintiffs a debt of
the deceased in express terms

Per Graham, E.J., Meagher, J., con
curring, that the mortgage. though con
taining a covenant to repay, could not
bind assets of the estate not mentioned
in the mortgage and not covered by the
license. And further that the executors
had no right to make such a covenant
That section 35 of the Act only referred
to the passing of the title, which, not he
ing in the executors, they could not give
unless by virtue of a special provision.

Boardman v. Dennaford, 23/520

PROBATE COURT

84

21. Administration in Supreme Court.)
Administration of the real estate of a de

ceased person to pay debts, may be had
in the Supreme Court, which will take
cognizance of the English Act, 5 Geo

i, e 7
that purpose, which is still in force.
McDonnell v. Mclsaac, 23/407

( Note.—Contra,
Thompson, J., in Murphy v
CONSTITUTIONAL LAW, 2)

relating to sales in equity for

however, see per

McKinnon,

22. Execution, to enforce its decrees
not issue out of the Court of Pro

64,

may

bate, except under section as to
costs
Re Estate Henry Lake,

22/244
Re Estate MeWilliams, 22

367

23. Changing guardian—Choice by in
fant—Suitable person.| The

Probate has power to revoke its appoint

Court of

ment of a guardian on petition of an in
fant who has attained the age of 14, and
thus has power to make a choice

And the appointment of the infant’s
grandfather to suceeed is a proper one
though he reside out of the jurisdiction

Loasby v. E 340

24. Proof in solemn form—Right to de-
mand—Foreign will.] —-B.M., of Scotland,
next of kin of A M., presented a petition
for proof of the latter’s will in solemn
form, and a citation was jssued. BM
then died, and 1M, his executor, prayed
to substituted, certified
copy of the will of BM., and a certifi
cate of death from the of
tion. An order
Surrogate Judge allowing J M, to appear

he produced a

e of registra-
the

was then made by

for all purposes, from which the exeen
tors of AM. appealed on the ground, in
ter alia, that it was not shown that J
M. was a legatee or next of kin of A
M.:—Held, that the order was well made
and that proof might he proceeded with
Re Estate of Alex. McLeod, 21/243

25. Court acting as quasi arbitrator.]
~In the settlement of the estate of a
decensed person, the Judge of Probate,
without objection being made, decided a
matter of dispute between the adminis-
trator and M8, one of the heirs, as to
which he had no jurisdiction.




585 PUBLIC INSTRUCTION

Held, that as he had no jorisdi !
must be taken have acted as a t
quasi arbitrator, and while his act

was not strietly correct in a

yet a fair measure of justice to bhoth ha
ing been attained, the Court
vary the result
E. Scott, 20/02
PROCEDURE
See also PLEADING, PRACTICE, ET¢
Retroactive legislation.] — Acts relatin
to procedure, held retrospective in their

action. Cf. Srarvres, §
See BARRISTER, 12, MargiEn Wo
MAN'S Prorerty Act, 10

PROHIBITION.

See also INJUNCTION
To County Court.] —FExceeding its jur
isdiction as to certiorari Cf, INgUNC
TION, 2

See CoUvnty Couvrr, 12

PROMISSORY NOTE.
See Bruis axn Nores

“PROPRIETORS.”

See LEASE, 0

PROTHONOTARY.

1. Signature—Execution.] —An execu
tion, sealed, but not signed, by the pro
thonotary, is nevertheless valid. 1t is
the seal, not the signature, which im
parts validity.

(Overruling the decision of the Su
preme Court of Nova Scotia in this case,
and in Leary v. Mitchell, 21/367.)

Hubley v. Archibald, 18 S.CR. 116

2, Certiorari.]—But a writ of certio
rari must be signed by the prothonotary

Queen v. Ward, 21/10

Liquor License Act Sun Y
inspectoy ppea gned and

ealed by (

PROVINCIAL EXHIBITION

Regulations governing entrie

ee RACE

PROVINCIAL MEDICAL BOARD

SRee PHYSICIAN AND SURGEON

PUBLIC BODIES

Amotion of officer.]

See INCORPORATED TOowN, 5

Non-feasance causing injury.]—Not
ible therefor

See NEGLIGENCE, 21

PUBLIC INSTRUCTION

1. Public Instruction Act, 1895 Con
struction.]—Held, construing the Aect of
1895, ¢, 1, 8. 44, that power is conferred
on school trustees, with the sanction of
the inspector, to choose the site for a
school house. Quemre, might the rate
payers defeat the choice by refusing to
vote money to acquire it?

If the wvote and assessment are
legal, a ratepayer must seek to prevent
action by school trustees other

wise than by resisting payment of his
rates

Referring to secs. 63, 18, 21, 28 (8), the
school trustees may give notice fixing the
date of the annual meeting, without
first filling a vacancy caused by the re
moval of one of their number, out of the

distriet

86
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Though the party attacking the valid

ity of the notice given, whose duty it

was also to have posted bills under the
Act, swears that he did not do so,
the presumption is in favor of notice

having been given, so that there must be
¥

other evidence, or corroboration

Section 28 (8), prescribing the man
ner of obtaining valuations for assess
ment, is directory

Under Section 57, the accidental omis

sion of a name from the assessment roll
does not vitiate the assessment

Meisner v. Meisner, 32/320

2. Arrest for school rates—Applica
tion of Municipal Assessment Act.)
I'he Public Instruction Act, 1805 1, &
44, provides that in default of payment
of amounts assessed for school purposes
they “shall be collected under apd by
virtue of the provisions of the Muni
cipal Assessment Act, 1895." That Act
contains mo provisions in reference
arrest for non-payment, but an amend
ment, ¢. 14 of the Acts of 1806, does

Held, the amendment of 1896 cannot
be construed as incorporated by the Pub
lic Instruction Act of 1805, to warrant
the arre of defendant for non-pay
ment of school rates

But one acting as secretary of school
trustees, who, in seeking to collect an

amount due, makes an affidavit on which
a warrant illegally issues
held
the magistrate and constable
Jackson, 31/70.

should not he
liable for false imprisonment with
McKenzie v

3. Salary of school teacher attachable
~Equitable Execution.)
terms of the Public
contract of a

Under
Act
the publi

the
Instruction the
teacher in
schools, not being directly or indirectly
with the Government, his salary
debt

salary is

is liable
to attachment

And not to
reached by ordinary modes, equitable ex
ecution by the appointment
ceiver may be had

Semble, though
the salary

as such be

of a re

the right to

has been assigned by

receive
defen
dant to plaintiff under the Collection Act,
this i= not an assignment of a chose on
which the assignee

may maintain  ac

QUO WARRANTO

O88
tion against the Inspector of Schools
after notice, et Fraser v. MeArthur
(12 NSR. p. 498), doubted in part

Fisher v. Cook, 32/226

4. School trustees—Power to borrow—
Ordinary expenditure. | — Plaintiff

the trustees of a school section, at the
instance of his co-trustees, loaned and
now sought to recover, a sum of money
to be applied to the payment of a tea

er's salary I'he nee that the

trustees had no power to borrow, except
under 1865, ¢ 1, s 21 Held, that as
the matter only affected the ordinary ex
penditure, the section did not apply

MeNeil v, Sch I'rustees of Seec, 33
34/546

5. Validity of assessment—School

rates. | A magistrate before proceeding
to enforce payment of rates under the
Public Instruction  Act 1895, is not
bound to inquire into the validity of the

assessment, in order to have jurisdiction

See MAGISTRATE, 2]

QUO WARRANTO
1. Quo warranto—Information—0. |
R. 1.]—The word
in0O. I,LR 1,

in chancery

information,” as used

refers only to informations

and quo warranto proceed
ings not having been cognizable in chan

cery, cannot mow be instituted in the

Supreme Court by information, nor

otherwise except under the Crown Rules

Proceedings having been instituted by
the attorney-general on the information
of P. to forfeit the charter claimed by
the defendants as the South Shore Ry
Co Held, that the Court could con
gider the matter only in so far as the
Court of Chancery would have formerly
had jurisdiction as to the matters set
out in the statement of claim, And that

the attorney-general
est of the public

acting in the inter

may independently of

any relator maintain an action in the
premises
Attorney-General v. Bergen, 20/135

2. Quo warranto—Town councillor—
Disqualified as a contractor.]  Proceed
ings by quo warranto under the Crown
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their mines to a harbor of shipment,
used chiefly for transporting their
but also for public freight and
Chapter 53, R.S. 5th

passed in 1880),

own
product
passenger husine

Neri 8 9 s 30
taxation for local pur
tracks,

exempts from

poses “ the road bed wharves,
station houses and buildings of all rail
way companies in the Province I'he
question was as to the right of the defen
municipality to tax this railway
On a case stated

lissenting), that the
railway

ning of the Act,

dant
for school purposes
Held
plaintiff

( Ritehie, J
company was not a
company within the me

with power

but a coal mining company
acquired after incorporation to build and

operate a line of railway

In the
Held
portion of R.S. «

Canada
that the
includes

Supreme Court of
(Gwynne, 1., dissenting)
5 to 33
all railways howsoever owned, con
structed under the authority of Provin
cial Statutes, and that the plaintiff com
pany was entitled to exemption from
taxation under 5. 9 (30)
International Coal Co. v. Municipality

of Cape Breton, 24/406, 22 S.C.C, 305

7. Government railway employee—Not
exempt from highway labor. |
hand on the Intercolonial Railway, being

an employee of the Dominion Govern

\ section

ment, is not exempt from the duty of

labor on a highway under a Provincial

Act, requiring snow to be vemoved, or
from liability to pay the penalty for

neglect when summoned, because he is
such employee of the Dominion Govern
ment, or because his services are required
al the same time for the same purpose
on the line of railway
Fillmore v. Colburn, 28/292

8. Stealing in or from railway station
Construction of Criminal Code, 351

See CrRIMINAL Law, 12

9. Warehousing goods at destination—
Duty to safeguard.]—Plaintiff shipped
a barrel of wines by the Bay of Fundy
8.8. Co. and defendant railway, marked
“A. R B, ( K., Berwick.” The goods
having arrived at Berwick, K. ecalled
several times to take delivery, but was
told by the agent of defendant company

592

that the s were not there There

stolen from the

Held

(Meagher, J., dissenting), not deciling

after the goods were

defendant’s freight or warehouse
to the contracts of carviage, or of
agency between the transportation con
panies, that the goods having arrived at
destination, and having been placed in
lefendant company’s warehouse, it be
came bailee for the plaintiff, and liable
for the

the same, the

reasonable care and custody of
value of which plaintiff
was entitled to recover

Bell v. Windsor & Aunmapolis Ry., 24

521

RECEIVER.

1. Order revoked.] — Where an
for the appointment of a receiver as to

order

the rents and profits of certain proper

ties was made, while a defence was out
standing, and without notice to the other
party

Boak v

Held, it must be set aside.
Higgins, 32/404

2. Leave to appeal.] A
pointed to wind up an i
ship successfully appealed from an order

receiver ap
Ivent partner
monies col

directing him to pay over

lected to a single creditor. To an objec
tion that he had appealed without leave
Held, by taking that course he merely
ran the risk of not being entitled to re
imbursement he failed
O'Brien v

for his costs if
Christie, 30/145.

3. Equitable execution — By way of
appointment of a receiver,
See EXecuTion, 19,

RECEIVING FRAUDULENTLY.

See CRIMINAL Law, 13,

RECORDER.

See IncorroraTED TOwx, 4, 5

RECTIFICATION.

See Deen, 3, 5, 8, REGISTRATION, 2
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REGISTRATION.
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take, and that the title of a purchaser | session relied on were frequent and long-

under execution on the judgment was
superior to that of the mortgagee,

Miller v. Duggan, 23/140, 21 S.CC,
8.

3. Mortgage to trustee individually—
Rights of cestui que trust—Judgment
creditors.] ., who was trustee for his
sister, invested trust funds in a mort
gage, taking and registering it in his
own name, with nothing to show the
trust. Judgments having been recovered
against him in his individual capacity,
it was contended that the fund realized
on foreclosure of the mortgage was
bound thereby

Held, that the rights of the cestui que
trust had priority. Per Townshend and
Graham, JJ,, because equitable interests
not being registerable, the Registry Act
does not refer to them,

Oxley v. Culton, 32/256,

4. Registration of a judgment binds a
beneficial interest in land not appearing
on the face of the record of the title

Ralston v, Goodwin, 21/177.

5. And similarly an equitable inter-
est therein.

Robinson v, Chisholm, 27/24, 24 8.CC.
704

6. Indorsement on lease not registered
—Renewing lease—Rights of lessee and
of person in possession.| - Teld, by the
Supreme Court of Canada, that an in-
dorsement on a lease, substituting a life
during which the lease was to continue,
in consideration of a fine paid, agree-
ably to a covenant in the lease, need not
be registered, not heing “a deed” within
section 18 of the Registry of Deeds Act,

thin section 25. Semble,
section 25 applies only to leases for
years,

Pernette v
KL

Clinch, 26/410, 26 8.C.C,

7. Possession under color of title—As
against grant—Notice to Crown—Regis-
try Act.]—Plaintiff claiming by posses
sion under color of title, brought tres-
pass against defendant, who was the
grantee of the Crown. The acts of pos-

continued going on the land, which was
wild and unfenced, and cutting poles,
removing stones, ete.:—Held, that these
acts were insuflicient evidence of com
pleteness and continuity of possession to
make it necessary for the Crown, hefore
granting to take steps to revest the title
in itself, and that the doctrine of Smyth
v. McDonald (1 Old, 274), making such
a course necessary after twenty years'
possession by the subject, is not to be ex-
tended.

Plaintiff also relied on a series of deeds
made by different persons, registered, and
some of them covering the area in dis-
pute, as assisting his rights against the
grant:—Held, that the Crown is not
affected with notice by the registry of a
deed of a stranger to the title. “There
is nothing in the Registry Act which says
that the Crown, or anyone else, is bound
to take notice of the registry of a deed
made by a stranger conveying land
which the owner has not granted, and
there is nothing mnotorions in such a
transaction without such a law.”

MeKay v. MeDonald, 28/99.

8. Unrecorded deed—Effect of surren-
der by grantee—Reconveyance by grant-
or—Judgment.| MR, for valuable con-
one-half interest
in certain lands to P.R., who never re-
corded his deed. Subsequently P.R. re-
turned the deed to M.R., who conveyed
the whole to C.R. in consideration of
800 paid to him, and a promissory note
for §700 given to P.R.

Thereafter plaintiff recovered judgment
against. MR, and sought to set
aside the last mentioned deed as fraud-
ulent, contending that, as the deed to P,
R. was not registered, whereas his judg-
ment was, no estate, not bound by the
judgment, had passed out of MR. to
P.R.. and the judgment bound the inter-
est of MUR. (RS, 5th Series, ¢. 84, &,
18.)

Held, that the Registry Aect could not
be construed so that a judgment would
bind lands not at the date of its regis-
try standing in the name of the judg-
ment debtor, unless in case of fraud,

sideration, conveye

now
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much less to affect a transaction bona
fide and between strangers to the judg
ment, and with which the judgment debt
or's connection was merely formal
And although the mere cancellation by
a grantee of an unrecorded deed does not
divest his title, re-vest it in his
grantor, yet if he sells to a third person
and returns his deed unrecorded to his
grantor, with a request to convey to such
third person, that third person’s title will
be good against the grantor's creditor
Bauld v. Ross, 31/33,

nor

0. Deed of disseizee—Registration not
notice. )
the continuance of disseizin, is inopera

The deed of a disseizee during

tive to convey title as against the dis
seizor, and registration of such a deed
in the county wherein the lands are sit
uated and the disseizor resides, is
notice to him

See TRESPASS, 5

not

10. Sale of land at auction—Register
ed encumbrances must be disclosed,|
The purchaser has a right to expect a
clear title in fee,

See Laxnp, 2

11. Agent exceeding authority, Lut
within apparent scope of business. In
the absence of a statutory provision, re
gistration of a power of attorney under
which he acts is not notice of the extent
of his powers

See PRINCIPAL

AND AGENT, 14

RELEASE.

Under composition deeds.)
cy. Creditors

Bankrupt
Must be under seal, et
Ree ASSIGNMENT, 6, 7, 8

RELIGION.

Church of England.)
Right to participate

See TrusTt, 12

Diocesan funds.

Juvenile offender.)
ment.

Place of
Evidence of “faith.”

confine

See CrRIMINAL Law, 28

REPLEVIN,

298

Roman Catholic. |
bership

of

Evidence mem
Conditional devise

See Win, 9

Infant.)
ing

Questions of sectarian train

See INFANT, 8

RENT.

See LANDLORD AND TENANT, LEASE,

REPLEVIN.

1. Notice of action—Constable. |
well settled that the

It is
notice to the defen
brought,

dant  before

action such  as
that of one month required by the Li
quor License Act, 1886, 5. 106, 5. 2, and
other enactments similar to the English
Act, 24 Geo. 11, ¢, 44, s 6, designed for
the protection of constables, inspectors,
ete, in the performance of their duty,

does not apply to the action of replevin,
Wilson v, Reid, 21/318

Johnston v, Smith, 22/03

2. Since Judicature Act.]
ciples governing the

The

action of replevin

prin

since the passing of the Judicature Act
are the same as before. The only change
made is one of form, Formerly a writ of

replevin issued in the first instance, Now

a writ of summons must first issne, then
an order to replevy may be had

Wilson v. Reid, 21/318

Gates v, Bent, 31/544

3. Will lie against sheriff.] - Per
Townshend, J., that replevin  will lie

wgainst the sheriff for goods seized under

an execution, has long been settled in

this Province hy numerous cases

Muleahy v. Archibald, 30/1346

i. Per Mughe'r, Jo 'R

opinion competent for this Court at this

is not in my

late stage of the history of replevin
to hold that replevin will not
lie against a sheriff. Such a conclusion

must come from a higher Court

Gates v. Bent, 31/549
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5. Against sheriff — Possession. | —Re
plevin being a process designed for the
recovery of possession, it does not apply
as agains. a sherilf who has in effect
abandoned his levy, and where there has
been no severance of the plaintifl’s pos
See per Townshend, J,

See Exrouvrion, 24,

session

6. Bond—Must have two sureties—
Otherwise coroner or sheriff liable—Con-
struction of rules—Duties and privileges
of coromer.] —The bond on replevin or
to taken by O. 45, R. 5,
must have two sureties, otherwise on a
failure of the persons bounden to re
spond the final judgment of the Court,
the sheriff (or coroner) is personally li
Though that rule, taken from RS

es, does not in words require two,

dered he

able
4th S
and though R.8. 5th Series, ¢, 1, 8.7, (1),
(The Interpretation Act), that
unless otherwise expressly uired, one
surety shall be sufficient, yet the form
directed for use does and 0. 45, R. 8, re
fers to more than one, and every re
vision of the Statutes prior to the 4th,
requires two, legislation which has not
been repealed.

There is no distinetion between the lia-
bility of a coroner acting in a case where
the sheriff is an interested party, and
that of a sheriff’
cases becomes by

tes

The coroner in such
the common law, ex
officio sheriff, so that not only all the
common law, but all the statutory lia
bilities, as well as the rights of the office
of sheriff attach to him while acting in
that capacity. Am. & Eng. Ene. Law
(1st Ed.), Vol. 4, 181,
Horsfall v. Sutherland, 31/471

REPLY.

See PrEADING, 33

RES ADJUDICATA.

1. Same question in different form.]—
Plaintiff brought an action for specific

RES ADJUDICATA.

performance of an oral agreement for

the transfer to him of a share of the de-
fendant’s interest in a mining property,

600

or for a declaration of partnership. On
argument, he admitted that he could not
succeed in enforcing performance, and
it was held that the evidence did not
warrant a finding of partnership.

The present action was for a share of
the price received by the defendant on a
sale of the property, and was supported
by the same set of facts as the former
one, with the addition that the defendant
admitted on trial, that he had promised
plaintiff the share claimed, on a sale of
the property. On appeal to the Supreme
Court of Canada:—Held, reversing the
decision of the Supreme Court of Nova
Seotia, Fournier and Tascherean, JJ., dis
senting, that the matter was not res ad
judicata, and that failure in the first ac
ion did not prevent the bringing of the
second.

Stuart v. Mott, 24/526, 23 8.CC
384

153,

2. Restoring appeal.] —The appellant
having obtained a stay of proceedings
pending appeal, the respondent later on
applied to the Court after notice, and
the appeal was struck off the docket for
want of prosecution.

Held, the Court would not entertain
a motion to restore it, on the same
grounds that the appellant used in op
posing the motion to strike it off, the
only difference being an additional afi
davit by himself.

Wiswell v. Wallace, 26/505.

3. Matter not appealed from.)
ble, where there are two distinet issues
decided on trial, and there is an appeal
only in respect to one of them, the de
cision of the Court of Appeal may not
withstanding vary the decision of the
lower Court, as to the matter not ap

Sem

pealed from. Tf the doctrine of res ad-
judieata applies, it is to be met with
that of lis pendens,

Fisher v. McPhee, 28/523,

4. Justices' Court—Jury failing to
agree.]—Plaintiff sued in the County
Court, as indorsee of a promissory note
He had theretofore sought to recover
before Justices of the Peace and a jury,
when, the jury failing to agree on a ver
dict, the justices had discharged them,
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6, Party not heard
! t f predece nt
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RES GESTAE Appurtenant to grant—And by user
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RESTITUTION “’ o ”‘ ¢ ;
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holder ha further title Ne Wl tria it. On havir 1
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way, plaintiff applied to defendant and

obtained the

fence

permission  to  remove

Held, (Me v, J
that such a right over unenclosed or bar

, dissenting),

ren lands wight be acquired by preserip
tion. Also that plaintifl’s action in re
questing permission to remove the fence
was to be understood as mere neighborly
comity, and not as a recognition of or
acquiescence in defendant’s course in ob
structing, inasmuch as the way was only
the

and that it did

claimed in winter and fence was
only required in summer
not prejudice plaintiff’s right to remove
the fence forcibly, as he afterwards did

In the
Held, that plaintifl’s right of action was

112, . 29,

Supreme Court of Canad

barred by RS, 5th Series

there having been a cessation of user for

more than a before action brought
Also

preme Court

year
ision of the Su
that
that
conld be considered to have

reversing the de
Nova

were

the
the

Seotia,

circumstances not such
right of way
passed from PK., the original owner of

both tenements, and user of the way, as

appurtenant to the plaintifl’s tenement
20/207

Knock v. Knock
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1. Over partnership property—May one
partner maintain—Terminus ad quem—
Merger.] —On May Ist, 1873, 1
a traet of land known as “the mill lot”
to the firm of TM. & Co,
and DM members,
right of way at the nearest good crossing

conveyed
of which he
were “reserving a
place below the mill dam from the said
for the use of DM
his heirs and assigns forever”

aforesaid,

At that
time T. owned land on the opposite side
of of
the latter land and of the mill lot was
land which had been previously sold by

mill road

the river and immediately north

T. to DM, who had possessed and used
it for some years, but the only legal title
to which, so far as proved, was conveyed
by two deeds from the heirs of T., made
in 1880 and 1885, respectively. The way
referred to was intended to be used in
connection with this land. In July,
1883, DM, acquired full right and title
to the “mill lot.” and from that time
until October, 1885, he was the owner
of both the dominant and servient tene-

RULES.

G4
ments. There was evidence to show that
DM, prior to the conveyance to the de

fendants, had used the way continuously
In
defendants,

for a period of 20 years an action

of trespass brought against

who claimed under DM, and sought
continue the use of the way

Held, assuming it to have been legally
possible otherwise for the deed from 1
to have vested the title to the right of
DM,
want of
DM
hoth

way in that the description was

void for
I'hat

a terminus ad quem

having become sole owner

in fee of tenements in the

to

1883,

easement contended for, assuming it

have existed, was extinguished

Quiere, may one partner waintain a

right of way to his individual tenement

over partnership property, or does every

interest vest in the partnership?

McDonald v, MeDougall, 30/208
Pleading—Obstructing right of way.|

What

Before

statement of claim should allege

and sinee Judicature Aet. Stat
ute of Limitations

See PLEADING, B8

RIPARIAN RIGHTS.

Nee ACCRETION, LEASE, 0

ROMAN CATHOLIC.

Evidence of being, |
See Wi, 0

Condition of

RULE OF THE ROAD.

See NEGLIGENCE, 5, 6

RULES.

| See JUDICATURE AcCT,
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SAL

the price of 27 cents was

ional on the qualit the wool

Weatherbe, J.. that there was no
evidence that a Vs Ve

on, wheretare the s were only
I )

to allow tual value
Ritchie, J
that the

bound s a

Per Vownshend, J,,
laintiffs had no right

curring

to reduce ol wool without

the

any

price
sent, a

all

defendant’s a d i they kept

they must keep

Mills v

N oollen

Fureka Kirk, 21/335

4. Written contract—Verbal warranty
—No rescission after acceptance. |
it telegraphed

Plain
defendant  at Sydne
DO.000 1hs

Defendant

“Can you handle green cod

replied If
35

Answer price
eod No, 1
Plaintiff bronght the fish to Nydney

they

large, no shrinkage, $1
and
defendant

the

being landed
We

to buy
fish
Pleroma
for the same by draft on the Union Bank
of Halifax
dred pounds.”
In

hundred

while were
under

ALH

unloading

signed the following

signed, hereby agree from

& Co
from the

the cargo of now

schooner and to pay

at the rate of $1.46 per hun

for the £1.40

paid

an action price per

into
what he considered

weight,  defendant
Court a smaller sum
the fish

verbal warranty as to quality

worth, relying on an alleged

Held, that the writing was meant to,
and did the
the parties
And

thereby rendering it impossible

represent contract between

and could not be varied by

parol defendant, having acceptel
the fish
to restore the parties to their original
equitable principles as to re

to

positions,

scission could not be applied, allow

such evidence to be given,
33/367

Howard v. Christie

5. Acceptance of goods—Rejection af
terwards on account of quality—Infer-

ring separate contract.]- Plaintiff was
under written contract with defendant to
supply certain goods, He shipped the lot
in question which were unsatisfactory
because of quality. Instead of rejecting
them and notifying plaintiff, defendant
shipped them to England
commission:—Held, plaintiff might re-

for sale on

GON

over the value of the g under the

written contract face of which the

would

in the

Court not dmply a separate con
P I

n ) aling de
planill on

plaintnd

nt o sell on be
Also, the

suthorized his agent o receive the ge

fend
commission having

from defendant, did not aflect the case

unless delivery made

Burke v

were
Roberts, 27 /445

4. Objection to price and quality.)
Defendant, when drawn on for the price
of a railing designed for a church build
ing
fused acceptance on the ground that the

for which he was the contractor, re

was not agreed on, but made no

of  goods till
» a5 to the price

price
objection to the quality
sued. The corresponden
sustained plaintifl’s contention, and there
was evidence of defendant’s having ex
pressed  satisfact ith the goods
Judgment 1 yint

Me

Record Foundry & Machine Co, v
Kay, 21/541

7. Delivery to common carrier—At
whose risk Request to insure | —The de
safe of the
couto by letter as fol
lows Ship one of your No. &
to V.OUS, Co., New Victoria Mines, C.B.,
landed at Vietoria Pier, Sydney

Ship  from  Montreal by first
rms as stated by Mr
to Victoria Pier.” The
the railway
“Thorn
where it

fendant couipa ord I a

plaintifts in i

to he
River
chance at your t
R. Please insur
safe

plaintiffs shipped by

to Montreal, thence by steamer
holm” to North
landed in a slightly damaged comdition,
the captain noting protest Plaintiffs
had Ihe of the

steamer notified defendant company that

Nydney was

not insured agents
the safe was in their warehouse at North
Sydney in a damaged condition, and de
fendant
plaintiffs that the safe would not be ae
cepted except at a reduced price, and
this action was brought

company  thereupon notified

Held, that the safe having been ship
ped according to directions, was upon
carrier, at all
at Toronto,

delivery to a eommon
events at Montreal, if not

at defendant company’s risk.
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Fhat defendant company could not set
up non-delivery at destination, as it had
itself interrupted the transit, also be
cause such delivery did not amount to a
condition precedent to the recovery of
the price

Nor could the defendant company com
plain of delay in delivery, because it had
not notified plaintiffs of its election to
rescind the

Per M
fendant ¢
plaintiff's

half

contract because of same

her, J., de

mpany could not complain of

concurring,

neglect to insure on its he

and at the same time deny pr

roods

perty in the

Faylor v. Vietoria Co-Operative Store

8. Conditional sale—Delivery at ex
press office—Refusal to accept—Rescis
sion.|  Defendant
tract at the
by which he

signed a written con

instance of plaintiff's agent
undertook to purchase a
e $10

office at

physiological model for $35, pay

when delivered at the express

D, balance in instalments, and upon de

fault in any payment vendors to have
& right of recovery of the property, and
forfeiture of previous payments. Upon

notification by the
that the

express agent at D

maodel had arrived, defendant re
fused to accept it, and by direction of

plaintiff it was otherwise disposed of
at the

agent

of delivery
that of the

There was no evidence

express office except

whose information was derived from the

bill of lading

In an action for goods sold and de
alternative for goods
Held, that

was a conditional one, and that the exer

livered, or in the
bargained and sold the sale

cise by vendor of his reserved or special

rights thereunder, amounted to a rescis
sion of the
Per MeDonald, €., Ritehie 1., con

that

contract

curring there was no evidence of

delivery at the express office
Per Graham, F.J

missing appeal). 1 the

oneurring in dis
indgment b
low could not be set aside as against the
weight of evidenee

White v. 8mith, 28/5

0. Place of delivery—Custom as to rail
way charges—Act of one party adopted
by the other.]  Maintiff

defen

20—-N.8.0.

SALES
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lant as follows I confirm sale to you
telephone of 10000 bushels of oats
24 12 cents per bushel fol at al

Pictou, or 28 cents ivered at Elms
lale whichever way you may chovse to
order them forward, the oals to be
ba in your bags. If you intend to

have kind

early as pos

them go to different stations

ly give me instructions a

sible I'o this defendant replied as
follows

we now complete purchase
and will fo ard the bags to you at once

when we hope to be able to instruct you

where to shij ¢ I'he oats were
delivered in lot al  various stations,
some nearer to the point of shipment
than Klmsdale me more dis Plain
LT having in his dealin treated Elms
dale as the place felivery adopted by

defendant, and it | Imitted that the
usage of trade was when delivery was
agreed on at a certain place, and ef

fected at other places, charges for freight

should increase or diminish a ling to
listance from that place

Held, that as defendant had adopted

livery at Elmsdale as the basis of con
tract, he ild not t to settlement
s Lo fre t on that ba even though
in the meantime freight rates had fq
len

Summner v. Thompson, 31/481

10. Delivery
tract to cut
sion.| B ntracte n writing

and appropriation—Con
and supply logs—Conver
ted with W
cords of pulp

to cut and 1,000

suppl
wood of specit ensiorn n board

scows at tl e A. River, at the

price of § wd, to be paid 81

when delivered on lake, 50 cents when

driven to the mouth of the and

balance « mrd

river
scows. In con
advanced, the

logs we ) e property of W. as
soon a r 1ereement
plaintiff wa
W. as to the

Plaintiff n

the agreement, based

\greement
B. under
of the

¢ to time, on

vdvances to
m estimate

quantitie it from ti

logs eut into pulp wood lengths and also

which he assumed

would be so

that he knew

cut. There was

evidence
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that B. was cutting logs for other pur-
poses, and that he was delivering the
same to defendant, and that he recog-
nized B.'s right to do so. Also that some
of the logs cut were of fir and hemlock,
whereas his contract called for spruce
exclusively.

B. having failed to deliver sufficient
pulp-wond to satisfy plaintifi’s advances,
the latter asserted property in a quan-
tity of logs delivered by B. to defen-
dant, and brought trover therefor. His

SALES.

contention was that all logs were his as |

soon as felled, under the terms of the
agreement, or as he had, with the assist-
ance of B, estimated on the spot, the
quantity of logs felled and made ad:
vances thereon, there was then and there
a sufficient appropriation to his use to
pass the property

Held, that there was no appropriation
by B, and that the mere estimation of
quantity and paying of advances were
of no legal effect, under the circum-
stances. Also, because there was evi-
dence that plaintiff had so regarded the
matter himself, until he discovered that
there would probably not he enough pulp-
wood to cover his advances.

Also, as to plaintif's contention that
he had a property in the logs in the na-
ture of an equitable lien for his ad-
vances, “there can be no appropriation
by way of lien, of chattels susceptible of
delivery, which will prevail against third
persons, without a delivery good at com-
mon law.”

Maleolm v. Harnish, 27/262,

11. Delivery and appropriation.] -
Plaintiff ngreed with P. to purchase all
the deals he should cut, at a certain price,
to be delivered at a certain railway sta-
tion. P. delivered a quantity there
which were taken possession of by plain-
tiff to P's knowledge, and from time to
time loaded on cars and shipped to Hali-
fax. Plaintiff had advanced P, about all
that would be due him in any case.

On a certain day, when about 7,000
feet of deals were lying at the railway
station, P. and plaintif met and went
over and measured them, while the load-
ing and shipping was going on, P. mean-

612

to recognize the deals as
quantity appropriated to

ing thereby
part of the
plaintifl’s use,

The deals having afterwards
levied on by defendant sherifl under ex
ecution against P, at the suit of G,
plaintiff brought conversion.

heen

Held, he might recover. By the above-
mentioned acts, P. had irrevocably ap
propriated the property to the use of
the plaintiff. And in any case, though
the property vested thereby in plaintiff
was not absolute, yet the circumstances
were such that the Court would have
restrained P. from diverting the deals to
any other purpose than the fulfilment of
his contract, and the sheriff on execu
tion gets no more rights than the judg
ment debtor had.

Johnson v. Logan, 32/28

12. Ownership of timber cut—Appro-
priation—Varying written contract.| -
Plaintiff sold lands to 8, by an executory
agreement in writing containing a clause
by which 8. was not to cut thereon more
than a certain quantity of timber in any
one year. Certain logs and deals, hav-
ing been taken by defendant sheriff under
execution against S, plaintiff laid claim
under an alleged oral and supplementary
agreement, by which he was to receive
the same and credit the value on the
price of the land,

Held, he might not give evidence of
such an agreement.

Blaikie v. McLennan, 33/558,

13. Conditional sale — Instal
Forfeiture.] —Plaintiff brought action for
the price of an organ sold to defendant
by written contract, under which pro-
perty was to remain in the vendor until
completion of the payment of the price
by instalments, On default of any in-
stalment, plaintiff might resume posses-
sion, and all payments made were to be
considered forfeited.

Defendant, who had never made any
payments, set up his incapacity to con-
tract by reason of drunkenness, which he
failed of establishing, and judgment was
for plaintiff.




He Ritchie, J., M !
T at under re
agreemient plaintif e reme

my essi

er (o \ E.J erhe
eurrir aintiff 1 wving « t
resume possession, or

pen to )

Travis v. W ‘

14, Delivery of possession—Contract

separable from bill of sale—May be
proved.] The plaintiff avir \ \
tion, and ed t
at I sa
" I
hands and Nie .
them (a letter }
M. to pasture t
them 1 \ ]
session t ¢ {
against him, and t) n wa t
the constable f !
carryir Ly
There wud
attempt to del litors t the
was evidence that o e da
above tr et M. had ¢ 2 bi
of sale to plaintiff in ame cat
tle and defendant isted that plair
tifl's le, if ar was referable to this
document t t 1 ' ‘
produced laintiff asserted throughout
that he did not rely it for title
Held, that there was a mplete sale

delivery and appropriation of the pro

perty, not depending in any way the
bill of sale, of whi parol nee
might be that the bill of
sale was not to be regar a8 the hest
evidence of title nle { TR

tention of the parties that it should he

perative to pass the property, and a

necessary part of their contract
ffected by the

whether the parol con

Semble, the case is not
juestion as to
tract or the bill of sale is first in time
f making. (See also Bruw or Sarg, 15.)

Kennedy

Whittie, 27/4060

Illegality of Object—Contract void
—Surety discharged ntracts entered
into in the

face v statutory

prohibi
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N \ s ‘ ir
. i ent
Br
Mistake — Recovery of  price—
Where mistake is not mutual.]—Plair
L ! ! inver
1 the plication
\ A r la {
rsing the - f the trial
eri L ne rial (Mea
ex; ! pinior that
1 for mistake
t K a8 mutual, and it
1 AP f t at
fe ell a patented
t, tl | { e was
i u 138 Also, that
lefendar term “Hor
Sash Pate ' A T
¢ tion that lette abe ad beer
Offer and acceptance—Mutuality.)
N v ra er an in Truro, tele
A | 1« A merchant in 1
ront Quote t prices 20 t 3
ars, thousand bu, ¢ wvhite ts, d
livered Truro bagge 1 on even
four bu. (

White oat 2 half, Truro, ba )

bu. extra S ired same 1 How
" h LY 1y | mixed 8 r
Might ! i t but not any
more ( red White oats
scarce, but il Y htamal ha! ent
les Exporter 1ddir ! white

est frei Truro f t half
ver Halifa Offe hi bulk, 34
half ir ) Iy ay S
wired I nt pur e 20000 bu
oats, white, at 32; mixed at 31 half
bagged even 4 bu. in my bags, Confirm
May t order five cars more in bulk,”
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and he confirmed it also by letter. C
answered telegram at once, “Cannot
firm bagged. Am asking half cent for
bagging. Bags extra” 8. replied, “All
right; book order. Will have to pay for
bagging” €. wired same day. “Too late
to-day. Made too many sales alveady
will try and confirm to-morrow.” On re
ceipt of this 8. wrote, urging action, nd
next day wired, “Will you confirm oats?
Completed sale first telegram yester
day. Expeet you to ship.” (
pext day, “Market advanced two cents
here since yesterday noon. Had oats un
der offer expecting your order until noon
yesterday. When you accepted bagged,
parties demanded half cent for hagging
They sold before your second wire yes
terday. This is why 1 ecould
firm. Think advance too sudden to last.”
He wrote to 8. to the same effect that
day. The oats were never deliverel, and
8. brought an ae

on

answered

not con

o for damages

Held, reversing the decision of the Su
preme Court of Nova Scotia, that there
was never a completed contract between
the parties, consequently S
recover damages for non-delivery

could not

Sumner v, Cole, 33/179, 30 8.C.C. 379

18. Mistake—Identity of party—Vary-
ing written contract.|
ing signed by defendants read: “Please
furnish one 50 h.p. engine, for which we
agree to pay you when delivered $350."

An order in writ

In an action for this price the defen
dants set up that in giving the order
they were under the impression that
plaintifl concern was the same as one of
similar name in which
they had had dealings, and to whom they
had delivered goods to the value of £700,
to be credited against machinery to be
ordered.

The trial Judge found that though the
businesses were allied, they
tinet, but that there were surrounding
circumstances to lead defendants to be-
lieve that they were one, particularly the
letter heads of the
which represented plaintiffs as a branch
of their house, and there was reason to
think that plaintiffs’ agent had allowed
defendants to remain under the impres-

Toronto,  with

were dis

Toronto concern,

SALES.
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sion, and that their order would be set-
tled by contra account : —Held plaintiffs
could not recover

Also, to the objection that parel evi
dence might not be given as to payment
of price different from that expressed in
the written order:—Held, as the evi-
dence related only to the mode of pay
ment, it was supplementary to and not
inconsistent with the written contract,
%0 that evidence thereof might be given

On appeal the Court was equally di
vided. Appeal to the Supreme Court of
Canada dismissed for the reasons stated
by the trial Judge

Wilson v. Windsor Foundry Co., 83/22,
31 8.0, 881,

19. With whom made—Agency.] — C
being agent at St. John of the M. Mining
Co,,
order from the latter to purchase certain
goods for his personal use to be paid for
by the purchased from
plaintiff, ordering goods shipped to de
fendant, and draft made on the mining
company. The plaintiff incorporated the
charge into other charges against the
company, and made draft on it for the
whole amount., The drafts being dis
honored, plaintiff recovered judgment
against the company. Upon applying
to defendant for payment for the goods
shipped him, he repudiated having made
any contract with plaintiff, representing
that he had settled with the company
There was contradietion between
plaintifi’s letters to the company and
his evidence at trial:—Held (Townshend,
J., dissenting), that plaintiff was en
titled

and also of defendant, received an

company,

some

to recover,
Peters v. Seaman, 22/405

20. Rescission of sale—Buying with
intention of not paying—Evidence neces-
sary to support.] — Plaintiff replevied,
and sought to rescind the sale of, certain
goods to ( which had been by him
assigned to  defendant for
ereditors, on the ground that C. had pur
chased with a preconceived intention of
not paying:

Held, that it would be unsafe to infer
such an intention from evidence showing
that C. had bought just prior to making

as trustee
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an assignment more largely than usual
had been extravagant in his personal ex
penses, had taken a trip, accompanied by
his wife and sister, costing nearly $1,200
ete., where (
saying that he purposed to open another

explained his purchases by

shop and because he could buy unusually
small sales and
inability to borrow money

Small v 287245

low, and his failure, by

Glassel

See also FRAUD AND MISREPRESENTA
TION.

21. Warranty of title implied.| —In an
action for the price of two car loads of
scrap iron it appeared that plaintiff had
procured the irom, innocently, from a
wrongdoer, and that the rightful owner
following it up had replevied it out of
the hands of the defendant:— Held,
affirming the decision of Graham, E.J.,
on trial, and adopting
Sales, 830, as a correct statement of the
law, that the plaintiff could not recover
“ A sale of a personal chattel implies an
aflirmation by the vendor that the chat
tel is his, and therefore he warrants the
title, unless it be shown by the facts and
circumstances of the sale that the ven
dor did not intend to assert ownership,
but only to transfer such interest as he
might have in the chattel sold.”
MecFatridge v. Robb, 24/508

Benjamin on

There is no

22. Warranty—~Quality.|

implied warranty as to quality of goods
which the buyer has had an opportunity
of inspecting and has inspected.

Laurie v. Croucher, 23/203

23. Warranty of bicycle.] —A warranty
that a bicycle is sound and strong and
will bear the rider's weight can only be
enforced if the bicycle had been handled
with reasonable care and skill,

Johnson v. Moore, 34/85

24, Sale of boiler—Evidence of war-
ranty — Alleged  misrepresentation.]
Plaintiff claimed the return of money paid
for a boiler because of alleged misrepre
sentation and warranty by the vendee
to the effect that

SALES
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enough power to saw 7000 feet of lum
ber per day and operate plaintifi’s saw
and grist mills

Held, setting aside the findings on
which judgment had been entered for the
plaintiff and ordering a new trial, that
the alleged representations and warranty
being positively denied, in the conflict of
evidence it seemed improbable that the

efendant had made a warranty con
nected with the running of a mill which
he had never seen and had no description
of Ihat the

in the course of the negotia

mere use of the word
warrant
tions for sale could not be taken to mean
that the defendant warranted everything
that he said, or more than that the boiler
was good and sound, and reasonably fit
for the purposes of a boiler of the capa
city stated
the finding of
a general parol warranty was that there

Further reason against

was a written warranty produced, in

matter; and
that plaintift had deferred making any

relation to a subsidiary
claim until he had had the boiler in use
fiva months

Higgins v, Clish, 31/461

25. Implied warranty—Caveat emptor.]

Plaintiffs sought to recover from de
fendants a sum of money paid on account
f the purchase of a boiler and engine
purchased from them for the purpose of
operating a grist mill, alleging that the
engine and boiler were not reasonably fit
for the for which they
sold

Held, that the case eame within the
class of cases mentioned in Jones v
Just (LR. 3 QB. 202), and that the
goods being in esse and in a position to
be inspected by the buyers, and there
being no fraud, the maxim caveat emptor
applied even though the defect was latent
and could not be discovered by examina
tion

Higgins v

purpose were

Clish, 34/135.

26, Contract to supply tinned lobsters
~Warranted free from “ smut "—And to
keep in Europe nine months—Acceptance
~Waiver. —Defendant, under a written
contract, supplied plaintiff, an exporter,
a quantity of tinned lobsters. They were

it would generate | warranted to be free from black “smuts”
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n the inside of tins, and
nine

or inky stains
“keep
from date of delivery

to Europe at  least
months ”
On delivery in Halifax, plaintifi’s agent,

defendant

we of opened a

supplied.

in the pres
few tins v
Traces of

each parcel

stains and swut were found

which subse
On

on the inside of some tins
quently com
plaint by the agent, defendant then and
reject
no definite answer

spread to the meat

there required him to accept or
to which
was but
plaintiff, who was then in Europe, that
they to fill
they w and because

the goods
returne | on advices from the
orders,
of
quality a reduction in price had to be
to On
plaintiff  claimed damages

would be required

forwarde

this
for

made European buyers
ground
breach of Defendant con
tended that the plaintiff, by his agent,

had waived the warranty, by acceptan

warranty

of the goods after inspection in Halifax

Held, that plaintiff might accept the
still his right to
claim for damages under the warranty
of the had not been
waived by anything donme. Also, that
defendant had no right to require that

goods, and preserve

contract, which

plaintiff or his agent should elect to
accept or reject the goods, and that the
inspection was necessarily ineffective to
determine quality

Also, that there was no misdirection
in the Judge's refusing to instruct the
jury that the word “keep"™ in the con

tract meant as a merchantable

keep
food,
tendered no evidence

article of the defendant having
in support of that
of which the ordi
free

such deterioration as tinned lobsters are

view, in the absence

nary meaning was, remain from
specially liable to

Also, the jury having found that the
were “in
the

was

substantial compliance
of the that
nothing in ineon

goods

with terms contract,”

there this

sistent  with their finding of dam
ages to the plaintiff. They were dealing
with the evidence as to the appearance
of a small quantity of a large lot, and
did not necessarily find against the ex
istence of a hidden defect which after-

wards extensively developed.

Wurgburg v. Andrews, 28/387
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SCHEDULE.

1. Appendix to Judicature Act—Form

of plea at variance with rule as com
strued, may be followed
Nee PLEADING, #
2, Bond set out—Form, in excess of
the requirements of the Act should not

be followed
See Bastarp, 1

3. Conviction

act

Departure from the ex
given not invalidate a
the terms of the Act are

form does
conviction, if
followed

See LiQuor LICENSE AT, 15

4. Schedule cited—Form of bond in re
plevin cited as establishing that there
the rules

PrLEADING,

though

And of

must be two sureties
are in terms silent
"

See Rerrviy, 6

SCHOOL TEACHER.

Salary may
PrnLic

he attached

See INSTRUCTION, 3

SCIRE FACIAS.

See EXECUTION,

“SCOTT ACT.”

See CANADA TEMPERANCE ACT.

SEAL.

1. Corporate seal.)
required the seal of a corporation to be

The old rule which

aflixed to all its contracts, has been ex
tensively modified, but except by statute,

only in relation to contracts

ssary
and incidental to the purposes for which
the corporation was chartered. The re
tainer of a solicitor to conduet litigation
for an incorporated town must be under
seal.

Laurence v. Town of Truro, 26/231
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4
Release unde
4. Sealed agreement for sale
n
made r |

SEAMEN'S WAGES.

SECURITY FOR COSTS

SERVICE

See PRACTICE, 48, 60

SET-OFF

See PLEADING, 23

SETTING ASIDE

Appearance.| - See Practicg, 1
Judgment . | Se JUDGMENT, 13

Pleas.] —See PLEADING, 35

Seal of town—Appointing recorder
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SEWING MACHINE

No housel \
SHEEP
Dog worrying !
SHERIFF
( acting st }
and
Fees on sale of land The sheriff
entitled t fee or commission on
the sale f land b sale falls
thr 1 ArTAngemer etween the
pla ffa e sal
Semk ¢ ale is abor
by t haser to
Freema Mol '

). Caretaker for attached propert
mine at t netar n ered ¢
vner en retake t

propert nd

ment by 1 Y

fix liabilit

him
MeDona ( ' %/ 30
4. Replevin 1

that replevin w ¢ it
executior

See REPLEVIN,

SHIPPING !

1. Proceedings for seamen's wages—
After sale of wessel.]-M., who was

owner and master of the schooner” Quar

tette mortgaged her in September, 1800
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A sale under this mortgage having taken
place in December, 1891, plaintitT became
purchaser and owner, and appointed (

master of the schooner Ihereafter two
seamen who had served under M. on a
voyage terminating at Halifax, laid in
formation against M. for wages due
at Hali
A distress

before a stipendiary magi

fax under RS.C. e 74, s
was issued, and in default of goods the
vessel was seized and plaintiff brought
this action in replevin. On appeal from

Fownshend, J., ordering

the decision o
a return of the vessel to the defendant
the seizing oflicer

Held (MeDonald, C.J,, dissenting), that
the proceedings should have been against
the present master (., not against the
former Master M., if it was desired to
preserve the recourse against the vessel
The intention of the Legislature was to
create a lien for wages, but not to en

force it without notice to the owner or

his agent, the master. See also Macis-

TRATE, 7

Grant v. Webber, 25/193

2 Seamen's wages—Includes fishermen
~Share in catch not attachable.] - De
fendant went on a fishing voyage on a
schooner of which H. was master and
part owner, He shipped “on the half
lay,” that is, one-half of the eatch goes
to the vessel, the other, after certain
deductions, to the crew, During the voy
age H. agreed in writing with the defen
dant to buy his share for #125, payable
when the fish was marketed. The money
due under this agreement was garnisheed
in H.'s hands in an action against the
defendant, after the termination of the
voyage

Held, that the defendant being em
ployed in the double ecapacity of sailor
and fisherman, he was clearly a “sea
man,” under RS.C. e. 74, 8. 2 (g), and
the sum due him was to be regarded as
“ wages " exempt from attachment under
#s. B0, 99 of the same Act.

Semble, per Graham, E.P., “a shares-
man " nevertheless has not all the liens
and remedies for the protection of his
share in the profits of a voyage which
a seaman has for his wages.

Swinehammer v. Sawler, 27/448,

3. Fishing voyage—" Quarter lay"
Supplies.] —The owners of a vessel let to

captain and crew on the “ quarter lay,”
are not liable for fishing supplies fur
nished captain and crew, especially after
notice that they will not so consider
themselves. Semble, they are liable for
outfit for ship

Crowell v. Smith, 32/505

{. Custom — Meaning of “drawing
freights.” | —Locally, in Nova Scotia at
all events, the term in use among ship

ping men, “drawing against freights "

means drawing on consignees on security

of freights to be earned; drawing
freights ” means drawing freights already
earned

Pitcher v. Bingay, 21/31

5. Bill of lading—Claims to be settled
in England.]—Plaintiffs obtained leave
to serve the defendants, who were ship
owners out of the jurisdiction in an ac
tion for non-delivery of goods. A clause
of the Bill of Lading read
if any, for loss or damage, short delivery

“that claims,

or any other cause, shall in the option of
the shipowner, be settled direct with the

agents of the line in Liverpool, according

to British law, with reference to which
this contract is made, to the exclusion
of proceedings in any other country.”
The defendants moved the Judge in
Chambers, who set aside the action
Plaintiffs appealed

Held, that though agreements to oust
the jurisdiction of Courts and to refer
the settlement of differences to a private
forum, and to arbitration, are on grounds
of publie policy held to be void, yet it is
different with an agreement as to which
of two jurisdictions shall determine the
dispute. But as the wording of the clause
of the Bill of Lading made it doubtful
whether the jurisdiction of our Court
administering “ British law,” if that term
meant the mercantile law of England,
was excluded, the matter could be best
settled in the action, for which reason
it should be restored. And after further
argument (Graham, E.J., dissenting),
with costs against the respondent.

Stairs v. Allan, 28/410.
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6. Damage to cargo—Transhipment.]

Defendant undertook by Bill of Lading
containing an exemption from lability
for damage caused by perils of the sea

to carry a number of bags of shorts fron

Boston to Sydmey, direct. Finding the
shorts overheated when he reached ar
intermediate port in Cape Breton, he r

shipped them by steamer to their de

tination Ihere was evidence that the
damage to the shorts had been caused
by water before reaching the inter
mediate port Held (Weatherbe and
Smith, JJ., dissenting), that the defen
dant not having brought himself within

the exception of the Bill of Lading, was
liable to the owners of the shorts for the
damage

Harrington v. Boudrot, 21/9

7. Charter party—Dispute as to de
murrage—Construction of clause—Pay
ment under protest.]
was chartered to R

Defendant’s vessel
to carry a cargo of

lumber from Annapolis to ports in South

America I'he charter party contained
the following clauses
(a) Bills of lading to be signed at

any rate of freight without prejudice to
this charter party, but not less than the
chartered rate

“(b) It is agreed that this charter
party is entered into by the charterers
for account of another party their

responsibility ceases as soon as cargo is
on board, the vessel holding an absolute

lien for all freight, dead freight and
demurrage.”
The bill of lading presented to the

master for signature contained this pro
vision as to the delivery of the cargo

“To be delivered unto W. M. F, or to
assigns, he or they paying freight for
said lumber, and all other conditions as
charter party, " The
claiming that the lay days provided by
the charter party for loading had been
exhausted, and that the ship was entitled
to be paid demurrage, refused to sign
the bills of lading presented to him, or
to give up the cargo, except on payment
Plaintiff

per ete master

of the demurrage demanded

having paid the amount under protest:-

SHIPPING
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Held, that the master was bound to
have signed the b ading or to give
up the cargo and that his action was a
breach of the cha par
Also bills wling gave the
owners a lien on 1t AT f ull de
murrage payable under L es
ser h Lhove lause ol the harter
party And that neither plaintiffs nor
the consignees were liable to pay demur
rage at t port of loading, before the
argo was put on board, and that the
only parties the owners could look to
were the original charterers, who were
not until ther lischarged under the
esser clause of the charter party
Forsyth v. Sutherland, 31/391

8. Charter party—Renewal—Notice.]
A charter ned by M. K. & Co

of the owners

party

as agents for and on behalf

contained a clause under which charter

ers should be entitled to an extension of

the term, on notice
Held, M. K. & Co

agents of owners

not being generally

authorized as notice to

them requiring an extension was not
suflicient And that the question of
agency was for the Judge, not the jury

Dominion Coal Co. v. Kingswell 8.8

Co., 38/499

9. Obstructing navigation—Detaining
vessel at her berth—Damages.] - Plain
tiff's and
defendant’s

was lying at an
at

a wharf belonging to B,

inner,
berth of
situate on tidal

vessel
vessel an outer
and navigable waters of the Weymouth
Plaintifl’s ve
sired to proceed to sea, but was detained
the of
to shift his position sufliciently to allow

sel being laden, de

river

three days by refusal defendant

of passage. This might have been per
mitted by a movement essily executed,
that of allowing the bow of defendant's
vessel to swing a short distance out into
the middle of the stream, or by inrigging

the bowsprit and jib-boom. Plaintiff
sought damages for the delay occa
sioned :

Held, that he was entitled to recover
for the obstruction of his right to use a
navigable highway, no part of which
could be lawfully denied him. Also, that
the permission of the wharfowner B. to




the defend to remain where he did
was no defence, as any rights B, may
have had over the locus were inferior to
the paramount publie right free navi
gation

Per Townshend, J.. dissenting, that
plaintifl had voluntarily taken up the
disadvantageous position by shifting
from the outer to the inner berth, hence
could not complain

MeNeil v. Jones, 26/200

10. Pilotage charges — Meaning of
ship.” | —Per Johustone, C.C.J., (Appeal
from his decision not considered, the
matter having originated in a Magis
trate’s Court, from which the appeal to
the County Court is final), a develict
hulk, towed into Halifax harbor for the
sake of her cargo of deals, and to be

broken up, is not a ship within the de
finition of the “ Merchants'
Act ™ and the “ Pilotage Act,
be liable for pilotage dues

Shipping
S0 as to

Ship means

every vessel that substantially s to
sea.”
Halifax Pilot Commissioners v, Far

quhar, 26

11. Goods sold by captain—Presump-
tion as to ownership.|

goods ex vessel, from the captain, is not

A purchaser of

warranted in assuming that they are the
property of the captain, and so appro
priating the price to the payment of a
debt of the He he
inquiry as to the ownership

Hickman v. Baker, 31/208

12, Vessel attached under absconding
debtor process — Effect of
security for release —Special bail
ATTACHMEN

captain must on

furnishing

See

SIDEWALK.

1. Liability of property owner
tribute to cost of laying.—S8pecial legis

1o econ

lation,
Ree HALIPAX, C1TY OF, 10

2. Defective grating in sidewalk—In
jury caused thereby.—Liability of In-
corporated town.—Defective construction
and negligent maintenance.

See NEGLIGENCE, 2]

SLANDER AND LIBEL

SLANDER AND LIBEL.

Se DaMaces

als

Meaning of words
amendment
the

Application for
iviused il wn
proposed  te
the following questions of a witness as

to the

slander defendant usk

weaning to be attached to certain

words complained of

declined

I'he learned Judge
permission

(1) Were there mnot circumstances
surrounding the speaking of the words
to lead you to suppose that they were

spoken in a sense not intended to impute
felony to plaintiff

(2) Did you understand from the cir
cumstances or from anything which has
k1

were mere words of abuse?

come to your wledge, that the word

(3) Were there any words spoken or

cireumstances existing, which in your

opinion would induce n bystander to sup
pose that something other than a felony
e imputed to plaintiff?
that the defendant had a right

was intended te
Held

to put such questions and there must bhe

v onew trial

Also, per Ritehie, J., that the Judge
after all the evidenoe concluded and
the jury had rvetived, rightly refused to
allow an amendment to the defence set

ting up privilege, though such an amend
ment onght to have been granted if ap
plied for in time.

Shea v, O'Connor, 26/205

2. Meaning of words — Question for
Jury.]

of cheese

I'he plaintifl was a manufacturer

neenstomed to pay those who
supplied him with wilk at a rate fixed
he got for the manufactur
He
defendant for saying that he had repre
he had

words

by the priee

ed produet bronght action agninst

sented such at less than
of the
jury, they found

finding was

price
realized.  The meaning
used being left to the
for the defendant,
unsatisfactory to the trial Judge:—
Held, that the question was peculiarly
one for the jury, and the finding though
it
s0 perverse or unreasonable as to eall
for the exercise of the power to order
a new trial,
Archibald v,

which

might not be satisfactory, was not

Cummings, 25/555.
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Proof of meaning of w In a
wetion for ander usin
ing an unnatuy en it wa 1
that the word eit ior
or 1 |
th e perfs '

I rd |

meani t need

4. Imputation of misappropriation
Libellous letter—Evidence of motiv

Defenda he distriet or
agent of an insurar mj

« pol lder in reference o
\"‘ stat L t |} il
ho had been local agent, had !
moved for negleet of busine and tha
he had collected and failed to account

wetion for libel the trial

evidence offered Ie
hat his ol t was in
r, or what operated on
his mind as to the policy-holder to whon
it was written T'he oceasion was ad

mittedly privileged and the only qu
tion for the jury was actual malic

Held, setting aside verdiet for plain
tiff, there must be a new trial i
osl s

Miller v. Green, 32/129

5. Scolding match—Words of general
abuse—Costs. | — Plaintiff sued defendant
for slanderous words spoken by the |

ter's wife in an altercation whicl

pre ed by plaintifl’s wife The 4

fendant denied the publication an

tempted to prove that plaintillf had a
bad reputation, but failed

Held, in view of the latter faet, the
Judge who awarded #5 damages, erred in
withholding costs

Semble, under the ecircumstances if
endant had pleaded that the words
were part of an altercation, and of mere
general abuse, the trial Judge would
have been warranted in dismissing the

action

Croft and Jodrey, 28/78
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Imputation of me Special
damage »
I q .

rs. A

| Plai "
( and

\ ] )

Ga 6/460

ation of theft Privileged

( far
nt I '
f f
{ ' tu 1
ind for . ria
b| t ry | been 1 i
t n told that th
| privil N rial or
! r Men I ]
' | { f
) ' ' t, and
1 ! raation het lintif
father an ' ' )
l ton v. Ki ' '8
8. Imputation of unchastity—Privilege
—Absence of malice,]- Defendant was a
shopkeeper in whose strect window an
artist had obtained permission to ex

hibit a portrait of plaintiff, as a speci

men of his work A practical joker in
formed defendant that p portrait was

{f an abandoned woman, and the
defendant removed it. He explained his

awction to the artist by repeating the
communication made fo him, but in ex
aggerated terms:—Ield, that the mere
repetition of the communication by d

fendant was privileged, and though mal
ice might be inferred from the exagger
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ation, there was no other evidence from

which it could be s defendant

Ritehie, J,,

inferved
did not even know plaintifl
dissenting

Brown v. MeCurdy, 21/201

9. Imputation of unchastity—During
judicial proceeding—Privilege.| — In an
action for slander by imputing un

chastity, it appeared that the words were
of
for assault before a magistrate,

used plaintifl during a prosecution

either on
the stand as a witness or during the
cross-examination of plaintiff by defen
in Held, that

» the occasion was absolutely

dant acting person in

either ca
privileged

Henderson v, Scott, 24/232

10, Communication to magistrate not
privileged—Qualified  privilege—]Judicial
proceedings.] —Defendant wrote the fol
lowing letter to C, of the
Peace, whom he had been in the habit of
employing, of and concerning the plain
tiff :—* 1 hereby make a serious charge
against L. for taking out of a roll of
bills, a $10 bill, then returning me the
rest, then borrowing $15 from M. for the
of cheating 8.C, in a
He obtained this money, $25, in

a Justice

purpose
trade

horse
|

this way and gave it to A, who made
the trade for him. Now sir, he only
had my money in his possession about
15 minutes, but 1 did not count it till 1
got home. I am prepared to prove my
every statement and want you to collect
this bill, $10 cash taken out of my
money and $5 for the trouble he gave
me yesterday. If not 1 shall expose the
whole tramsaction in Court.”

In an action for libel the learned Judge
instructed the jury that while he had
grave doubts as to whether the commu
nieation was privileged at all, he would
for the present instruct them that it was
a matter of qualified privilege. They
found for defendant:—

Held, per Weatherbe and Ritchie, JJ.,
they were misdirected and the verdiet
must be set aside. The letter did not re-
late to judicial proceedings, and was
written to the magistrate as a broker or
agent for collection, and was not a |

SLANDER AND LIBEL
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statement of demand within the meaning

of RS, 5th Series, ¢. 102, ss. 11, 12, hence
it was not privileged

Per Graham, E.J., dissenting, it was
a clear case of qualified  privileg

Quaere, if defendant had intended to
lay a eriminal charge

Lowther v Juxter

11. Abuse of privilege. | If a party
on a privileged occasion speak or write
what is untrue to his knowledge, this is
evidence of malice sufficient to destroy

the privilege of the occasion
If the Judge instruet the jury that the

occasion was privileged, and that if the

defendant made the communication be
lieving it to be true he is not liable,
there must still be a new trial for non

direction, in that the converse idea was

not presented, ie., if the defendant made

the communication knowing it to e un
true he is liable
Miller v, Green, 83/517, 31 8.C.C. 177

12, Imputation of malversation in pub-
office—Fair criticism. )
published a letter aceusing plaintiff who

lic Defendant

was Mayor of the town of W, and also

a shopkeeper, of conduct in
withholding pay cheques from town em
ployees until they had contracted debts

to him for supplies

improper

The jury having
found for defendant

Held, that on the evidence the verdiet
was not one such as reasonable men
should have found

And that the libel was not altered by
the fact that the class of persons refer
red to were not strietly employees of the
town, but of contractors with the town

Also that fair criticism extends to
comment on or condemnation of acts ad
mitted to have been done by a publie
officer, not to the imputation of particu
lar acts of misconduct which he does not
admit

Munre v. Quigley, 30/360

13. Imputing professional misconduct
Diff words proved—Amend
Innuendo—Justification.] —In an action

for slander in imputing dishonesty to
plaintiff, a solicitor, in the practice of
his profession, plaintiff failed to prove
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the special allegations of his statemer
of claim, but di ' at defendant
| e
lirt man I'he Tudge allowe an
ndment 1t form to the eviden
| plaintiff took no order
Held, setting e ver f Lin
I, t )
nent of clai ng i le, |
fl could not r ' '
1 not | rose, ¥
ild ( f
ider
Furt lefer t
citor, had coll ¢ ney 1
and failed to turn it over
and  defendant ¢ trial h pr
the tru ft r
ustifi And t ater
Vi 1
n i e for )
municati I
1 n v. Gar /9

14. Proof of publication—Identity of

two mewspapers.| | )

plaintiff rel f of
int Mon H 1 1
conta 1 T ¥ n
Courie m ' 1
by defer clern
the 24 . et Plair lerved
I ft Morning ¥ f tha
date containing 1t ibel ich  the
Judge refused to receive nd on the
ground that there was n f of pul
lication withdrew the case from t u
and entered judgment for defer nt
Held, that the Judge should have
eived the evidence, and that the que
tion of the identity of ti Morni

Herald with the Halifux e
of faet for the jury
Handspike

was one

Ada 4 17

15, Name not mentioned—Evidence to

identify I \ |
published in defendar v per

The Telephone Co, is talking of remoy
ing the toll offiee Complaints of ill

PERFORMANCE 6

reaty rof 1
1
the tendar 1
for th Al
" 1 re tl
per t
pi '
¥ 424

SNOW

Duty of removing Railway em

SnOw

SNOW PLOW

SOLICITOR

SPECIALLY INDORSED WRIT

Generally e PRACTICE, 60
Setting aside appearance. |

oo PRACTICR, 1
Setting

See PLEAT , 40

aside defences

SPECIFIC PERFORMANCE

1. Joinder of parties 1 n action
laiming <1 werf y 11 partie
to the original contract should be made
parties defendant. In 1se plaintiffs

tht to enfor an agreement made
et ' ant and F ho had as
fsrne vights to plaintiffs under the
| t Debt Act:—Tleld, prior
udgment ere rs to plaintiffs were not

E. should
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have been joined, also that the case was
one suitable for amendment under Judi
Rules O, 16, R

plications should have bee

10, for which ap

made

Harding v. Starr, 21/121

2. Contract to sell land—Sufficiency of
memorandum — Part payment. | April
Oth, 1889 place  be

tween plaintifl and defendant

negotiations took

which re

sulted in the delivery of two written
memoranda, oue by either party to the
other, as follows I, HL, owner of

of Halifax,
to sell to H

the property in the Uity

bounded, ete

agre

MW the sum of $42,500. Terms
and deeds, ete, to be arranged by lIst
May mnext H. 1 md “ 1, MW
agree to purchase from H.L. all the pro
perty contained in the square bounded

for the sum of §42,600, subject to

the encumbrances thercon, Terms and
deed to be arranged and signed by the
1st May next. H.MW"

On the same day the plaintiff, HL.M.W
by his solicitor paid the defendant, H
I, the sum of $5600, and the defendant
to the memorandum signed by
him the following #5600 ecash
this day, #5600 on the delivery of the
deed of the property, $800 with interest

every three months until the 6,500 are

aaded

“Terms,

paid, when the deed of the entire pro
perty will be executed. H.L" and a re
ceipt for #500, “ on account of the pur
chase of the P. property.”

It appeared from extrinsie evidence
offered by the defendant that all of the
property contracted for, together with
other property owned by him, was sub
ject to a mortgage for the sum of §36,.
000, which added to the ahove mentioned
$6,500, made up the sum of $42,500:—
Held, MeDonald, C
affirmed in the Supreme Court of Can
ada, Patterson, J., dubitante), that the
memoranda in writing were not a com-
plete contract, as there were terms left
to be arranged at a future time, con
sequently specific performance could not
be decreed.
Williston v

73.

, dissenting (and

.C.

Lawson, 2 21, 19 8.

SPECIFIC PERFORMANCE
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3. Comtract to purchase land—Statute
of frauds — Untruthful admission —
Weight of evidence.| —Action to enforce
alleged  agreement

an to purchase a

evidence  set
Def

nied that an agreement had been reached

house Plaintifi’s out a

perfeet verbal agreement ndant de
and claimed that he was to consider the
question and convey
letier

his acceptance or

rejection by Plaintifl's version
was supported by a letter written by de
to X,

leging as an excuse for declining to loan

fendant a family connection, al
money that he was under an engagement
to buy the house in question, which let
ter was the only memorandum tendered
to satisfy the Statute of Frauds, De
fendant's version was supported by a
letter to plaintiff of even date with the
above, declining to purchase, Defendant
testified that the
in the letter

Iso representation

contained was untrue and
made solely for the purpose of avoiding
the loan to X.:

Held, that the admission relied on not
being true it could not operate against
defendant, the

might be condemned, and that the weight

however untruthfulness

of evidence was against the contract of
sale

Quaere, was the letter, in itself, a suffi

cient memorandum to satisfy  the
Statute of Frauds?
MeNeil v, MeDonald, 256/306

4. Agreement to sell land—Part per
formance — Sale to another person —
Notice—Rights of judgment creditor.]
Action for specific performarce of a
contract by which defendant 8. had
agreed to sell land (which was bound
by a judgment recovered against him hy
defendant K. for $200) to plaintiff for
the sum of $80, £10 of which was to he
paid to 8, and the balance applied by
plaintiff to securing a release of the
land from K.'s judgment. K. was not
a party to the arrangement. Plaintiff
paid 8. the $10 agreed on, entered into
possession, and made improvements.

In the face of this defendant 8. con
veved the lands to defendant K., who
conveyed them to defendant D All
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Akl
parties wer ecte i
transaction betweer and 1

Sale of land—Laches—Waiver

title | . L

as to

6. Oral land wvoid
Statute of
—Rignt of judgment creditor to take the
place of debtor as beneficiary

by

trust

respecting

frauds pecific

performance

fendant inst

1st

Il his advances and sum of one
thousand dollars. The plaintiff recovered
judgment against the insolvents and
ecaused them to be arrested They tool
the benefit of the Indigent Debtor Act
under which they made an mment
of all their interests in the et

Plaintiffs, claiming to take t place of
the insolvents, then tendered defendant
the amount he was entitled to receive
fre the ind demanded a convevance

HOLDER 638

I I haser at sale
Specific § nee

red t for for

1 trar 1

endant, at the ti ing of tl

mortgag ! ther to ti

being made, nor a estat f

fered

8. Performance of a lost agreement.|

bl LEAsE, 8

SPEEDY TRIALS

See CriMINaL |

STAKEHOLDER

See Gamnuixg, 2
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STAMP.
Library stamp.|

86, s 2,

adhesive

The Act of 1879, ¢

which requires a twenty-five cent
aflixed to

stamp to be every

writ of summons, d not refer to a
summons for Agent issued under ab
sconding debtor process

Henry v. Curry, 22/152

STATEMENT OF CLAIM.

See Preapine, 54

STATUTE.
Of Elizabeth.)

FRAUDULENT CONVEYANCE

0f Frauds.|

See FRAUDS, STATUTE o

Net

Of Limitations. |

See LIMITATION OF ACTIONS

STATUTES.

Principles of construction generally,
1

( ROSS REFERENCY

English

Revised

IxpEX
Lets, 18

Rtatutes of Canada, 26

Aunual Aets of Canada, 42
Revised RBtatutes of Nova Seotia, 78
Annwal Aets of Nova Beotia, 214

|. Adopting words of a judicial deci-
sion.| (Per 1.} Where the
words of a statute have received a judi

Townshend,

eial interpretation, and the Legislature
subscquently passes an act on the same
or a similar subject using the same
words, it i= to be held that the Legisla

ture approves of the meaning aflixed to

the words by the judicial decision
MeCurdy v. McRae, 23/43
Halifax Pilot Commissioners v

quhar, 26/333

Far

2. Erroneous assumption of Legisla-
ture.] — The
jurisdietion in

County Court having no

eertiorari except where
specially conferred by statute, an inten

ion generally

tion to confer such jurisdie

STATUTES

640

will not be drawn from sections by which
that the the
thought that such jurisidetion al

it appears Legislature at
it
ready existed

Writs of

the County Court

certiorari shall issue from

in the same man

ner as writs of certiorari from the Su
preme Court
In all actions, whether originating

in the County Court, or brought into the

County Court by way of appeal, or by
certiorari, an

Blake

appeal shall lie

Ross v 28/543

3. Statute affecting private rights.|

Ihe Courts will so construe a statute

as not to affect private rights where that

construction ean be given without doing

violence to the language of the statute
and where it is unnecessary for the car
ryving out of its objects The rule is

exactly the opposite when such an inter

pretation would defeat the evid pur
pose of the Act, especially when the
terms of the Act declare the thing is

to be done which plaintiffs elaim ought

not to be done Quoties in verbis nulla

est ambiguas, ibi nulla expositio contra
verba fienda est.”

The plaintiffs claiming property in

ertain debenture stock of the Y. and A
Wilvway otained an interim injunction
to prevent  defendant  from  cancelling
such stoek in pursuance of legislation

cancelling
that

expressly directing  such

Held, di

remedy, if

olving injunetion their

any, was not by injunction in
vestraint of the operation of the legisla
tion

Plunkett, 26

Kinney v 168

4. Interference with private rights )
A provision of an Act of the Legislature,
incorporating a company and conferring
on it powers to manufacture and supply
illuminating gas, and “to do any mat
ter or thing necessary to earry out the
above ohjects,” is not to be so construed
as to do away with the right of an ad
joining property owner to be relieved
of a nuisance incidental to the company’s
operations

See NUIsSAN

, B,
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5. Interference with property rights
Surfa gl mder  Mine Act Ar

bitration

6. Comstruction of words— County
Court Act The County Court Act pre

vides that whenever a Judge is disquali

v by rea

isabahi sence by leay r other

TN ! ' Il in another J

H hat the words * other cause ” are
nstrued by the striet rule of

right for n protection, to take

liei notice of matters affecting o
involvin is jurisdietion, and he ma
efuse to act if disqualified ithin hi
own knowledg and  without  evide

from other sources

Belden v. Chapwan, 21/100

Stay of proceedings—Probate Act

Order declaring estate insolvent under
section 656, The words “plead in bar
are not to be understood in their ordinar
technical sense, but as directing a stay

of proceeding

See Prosate CoUry

8. Revision of statutes — Repealing
Act.]—A provision appearing in a section
of a former 1 n is not repealed b
its mere omission from the correspond
ing section of a new revision. It must
be specially repealed.  Replevin bond
Two sureties required

See Rerrevix, 6

9. Act repealed—Effect on proceedings
=Jury.]—On April 10th plaintiff applied
for and obtained a jury under Rev. Stat
Sth Series, ¢. 106, On April 16th the
Legislature passed the “ County Court
Consolidation Act, 1880, repealing the
above Aect and substituting another
slightly changing the mode of obtaining
a jury:—Held, that amending Act did
not in any way affect the jurisdiction of
the Court to try with a jury, but on the
contrary enlarged it, it was impossible
to imagine that the Legislature intended
the Act to have a retronctive effect, hence

the jury was lawfully summoned
Brown v. Black, 21/349

2]—xN.8.0,

TES 642

10. Enabling Act—Canada Temperance

Act—Bringing into force Chwin to &
fect in the ¢ I ran Aot it
ul to for 0 any

Cous . ense X

inte Te rer is ea \cts of

Canada s )
he Ac n perative i 1w County

of Aunaj Cay \ets of 1884 was

repeale y the | od St s of

Canada 886 1] notwit ndir

the Cas emperay \ct remained

in f County of naj
Queen eman, 3

11. Act incorporated by reference
Subsequent amendments do not apply

The P Instruction \ 18805, «
1, 8. 44, § that in default of pay
ment, ) i ' '
ose I be « mder ar y
virtue of the pr i f the Muniei
pal Assessy A 1805 The latter
Aet eontains no referer to arrest for
non-payment, but an amendment thereto

1806, ¢. 14 doe

Held, thi thsequent amendment ean

not

e construed as incorporated by the
Public Instruetion Act, 1805

MeKenzie v. Jackson 1/70

12
Act.]—Form of plea at variance with the

hedules to statutes— Judicature

rule as construed, may be followed

See Preaming, 46

Schedule cited.)— Form of hond in re

plevin, cited as establishing that there
must be two sureties, though the rules
are in tern ilent

See RErievis, ¢

Form of bond.] - Form set out in sched
ule being in excess of the requirements
of the Act itself, is bad

See Basragn, |

Form of conviction.] —Departure from
the exaet form of convietion does not in
validate, if the terms of the law are fol
lowed

See Liquor License Act, 16,
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18, Civil and criminal legislation—
Fraudulent disposition of property |

Quare, to what loes  being a
party to a trans wdulent under the
Statute of | he

See. 368

under the Criminal Co

See Ckiminarn Law, 13

14. Barristers' and Solicitors’ Act—Not
retroactive — * Practising ” must be

proved.| — The Acts of 1893, ¢, 27, require
every practisiy arrister  to na

from the treasurer of the Barrister’s NS

eiety hefore the first day of July, a cer
tificate under the seal of the society, ¢
the effect that he has paid the preseribed
fie Sec. 3 of that Aet provides that ne

e 80, shall be

barrister, not having

entitled to recover any charge in a Court
of law, or tax any Oosts, ele

Held, that a defendant raising such a
defence must aver and prove that plain
tifl seeking to recover cosis, et was
then actually practising Aso that the
Act was not retroactive, and did not aj
ply to bills which acerued before its pass
age

Gourley v. MeAloney, 20/319

15. Retroactive legislation 1809, ¢, 27
8. 9 Barristers and solicitors - Delivery
of signed bill I'he section relating to
a matter of procedure, h \ retroactive
effect

See BARRISTER AND SOLICITOR, 12

16. Retroactive Act—Fixing salary—
Mandamus. | —Sometime during the year
1801 the Legislature passed an Act fix
ing the salary to be paid by the Town of
Truro to its recorder at $200, “ which
provision shall apply to the pres
ent ns well as future years”

Held, that the provision applied to the
whole of 1801 and not only to that por
tion of it which remained after the pass

ing of the Act

W aetion for salary under

Quaere, mig
the Act, be maintained without first ap
plying for mandamus compelling  the
Town Council to fix the amount pro
forma

Laurence v. Town of Truro, 26/231

Laches in enforcing statute I'he
Provincial Acts of 1883 ¢. 28 24 and

24, authorized the City of Halifax to col

| n annual license fee of 100 from
ery 1 H e Usihe within its
limits. The et Lt Heet several
ars’ arrearages of this license fee from
e defendant It had rendered an s
ount for the same e ear L ar
and bhad from thme o in sent letters
laiming payment, ot

Held, in the wenee of any statutory
ar, the v not by reason of any
laches prevented from colleeting the ar
rears—Iless than six years'—claimed for
City of Halifax v. Jon 28,452

ENGLISH STATUTES

1%, XXXII Henry VIIL, ¢. 9—Convey

owner not seized.—Does not ap

ply to judicial sales

See Expcurion, 16

10, XIIL, Eliabeth, ¢, 5.]

See Fravptrest CoNvEYANCE

20. 1L & IV, Anne, 0. —Bri

able instrument within the law

ne

Biras axn Noves, 25

21, V. George IL, ¢. 7.—Execution
Lands in Colonies Whether in force

See CONSTITUTIONAL LAw

22, XXIV George II, ¢. 44, s 6
Notice of action to peace officers.—Ap
plication of like enactment

Ree Action, 7

23. LIX. George IIL, ¢. 38 Convention
of 18IS hree-mile  limit.—Confisca
tion of vessel

See Fisnenmes, 2

24. XXVIII & XXIX Victoria, ¢. 63
Colonial Laws Validity Act.—Privileges
of House of Assembly

Ree Assemury, House oF

25. XXX. & XXXI Victoria, ¢ 3
British North America Aet, 1867

Sea CONSTITUTIONAL LAW







647 STATUTES 648

) s { ithout
warrant —Defeetiv in posses
jot
see Do, 30
0 8 A vmperi
Withess
See Caxapa TeEMpPERANCE Act, 33
1802, ¢ 20, 8. 2101} re to pr
vide—Uonstruction
See CrimiNan Law, 6
W s A} Stealing o n
railway building—Meaning of “in or
fron
See Do, 12
59 8. 368 —Receivin vith
intent to defranud—Construction
See Do, 13
60 8. 406 Offence Ir

cludes breaches of provincial law

See Do, 4
L 8. 60]-Cf. 872 —Altery
tive penalties

See Do, 20

62 8. 540 1800, . 8

34) —Juvenile  offender—Reformatory
Religion

See Do, 28

a3 8. 841 —Preferring indict
ment—Prosecuting attorney
Sea Do,
L) 8. 645 — Indictment

Names of witnesses not indorsed
See Criminarn Law, 21

an 8. 700 —Evidence of for

mer statements— Admissibility

Ree Do, 42

06 8. 743—Writ of error
Criminal Appeal
See Do, 16,

t LA ew trial ordered
~ I
(1) s 0 h tient v
Nee I
. trin Wiritten charge
‘ Do 1
0 s Applies 1
In )
s } 1880 17
| Spw y trial Preferrie t
Nee I
d 8. 810-Cf. 820—Juvenile

8 SRS Car 1
) Assault—Plea of previous con
vietior
T4 8 8 Alternative per
alties

See CrimINAL Law, 20

Costs
Acr, 26

5 8. 872 Conviction

ANADA TEMPERANCE

900 Reserving case

See CriviNan Law, 27

0 8. M9~ (R.8. Can,, ¢
Estreats

See Do, 15

Crown Rules apply

77. 1893, ¢ 31, 8. 4-Canada Evidence
Act—Wife

failing to tify—Comment
thereon— New trial

See Do, 43

REVISED STATUTES OF NOVA SCOTIA
Third Revies

78. C. 150
Unrepealed  at

8. 2—-0ffe against re

ligion Confederation—
Constitutionality

Seo ConsTITUTIONAL LAw, 5




(
80. C. 8
ERTIOH ( )
|
81. C i 4
N ] +
8 -
} (
83. C s (r)
Seo |
84. C (RS
Puni f
See ASSS Y
( < -
App
e Mg |
Nt 8 ' ( " 1
Min
See Do, ¢
C. 67, ss. 14, 14 00 )3
8 s 1 2¢
ing license v ( 14
See Do, 8
100, € s 8. 1000 12
88. C. 19, 8 1 RS, 1000 42 3 | I rek ' Con
Notice of Action—Constable |
See Acmiox, 6, 8 See R
80, C. 24, 8 26 1800 32 3 101. € ) \ vted Uy
RS, 1000, ¢ 10 35 Megal prac repea loit tock company—Defin
tising ition
See Puysiciax, 1 See ( Axy, 1 B
0. C. 37, s 2 | R.S. 1000 102, C s - RS, 1900 l
51 6, 13, 14, 15, 29 Aflilintion 137 ) —Rene f lease—In

Requirements of Bond

See Bastarn, | | See Lease, 7




651 STATUTES 652
103 s 21—(R.S. 1900, c. 137, s 116. C. 100, 8. 2— (RS, 1900, ¢. 158, ss.
16) —Mortgage — Mistake — Rectifica 117, 11, 30)—Words *“last dwelt "—
tion. Jurisdiction
See REGISTRATION, 2 See Prosate Coumr, 11
104, C. 88—(RS. 1900, c. 136, 8. 5)— | 17T 8. 4—(RS8, 1000, c. 158, s,
Abolishing estates tail 158) —Surrogate Judge—Jurisdietion
See Wi, 13. \ See Do, 10.
|
|
8. L 20 (RS, 1000, ¢. 158
105. C. 89, 8. 21—(R.S. 1900, c. 139, ss. | “”“ m. I_"'\“:" d.-hln = T
24, 33) —Will—Date of execution B By ying .
Gae Witz 88 estate.
— - \ See Do, 17,

106. C. 91— (R.8. 1900, ¢
See FrAUDS, STATUTE OF

141)

107. C. 92— (Consolidated 1809, c. 28,
s 13; RS 1900, o. 142)
See BILL OF SALE
108. C. 94, 88, 3, 4, 5 (RS, 1900, c.
112) —Property of married woman—Na-
ture of estate
See Magmizp WoMmaAN's  PROPERTY
Acr, 2.
109 ~ 8 9 Wife antenuptial
debts,

See Do, 0

110 s Wages and earnings
—Construetion.
See Do, 6
1L 8. 53—Separate business

Certificate not filed
See Do, 4, 5

112, — &
and fencing
See Do, 12

646 — Estover — Firewood

113 8. 81 —Contract with husband
—Indorsee of note,

See Do, 10

114, 8. 82— Action—Non-joinder
of husband.
See Do, 1.
115. C. 05 (R.8, 1900 115, =

of
ment to institution.

children—Commit-

See Haneas Correus, 11,

119 8. (RS, 1900, ¢
53) —Mortgage by license

158, s,
Whether

52,

debt of deceased
See Do, 19, 20

120. —— 8. 56
05)

(RS, 1000, ¢
Matters of insolvency.
See Do, 7

158, s,

121 8. 57—(R.S,
60, 61, 125) —Citation

See Do, 2, 3, 4, 5.

1900, c. 158, ss.

122 88, G0, 65, 66, 68, 70—
(RS, 1000, ¢. 158, ss. 60, 61, 125, 63, 67,
71)—Jurisdiction payment

Ree Do, 15

Decreeing

123 s
114, 1

64— (R.S. 1900, c. 158, ss.
—Execution in Probate Court.
e Do, 22,

124. C. 101, ss. 11,

s 12; e

12—(R.S. 1900, ¢
40, 5. 2)—Wrongful arrest
of action to magistrate
MAcisTRATE, 21.

8 10— (R.8. 1900, ¢
Notice of action

40, ss.
to con

stable
See AcTiON, 9

C. 102 (RS, 1900, ¢
procedure—Magistrate—In
See Fravp, 1.

160)
fraud

Civil

127, Jury failing to agree.
See Jury, 6.

128, &

7, 9)—Capias

(RS, 1900, ¢, 160, ss,
False arrest—Aflidavit.
See MAGISTRATE, 18,
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129. C. 103, 8. 66— (Repealed 1900, ¢
44 The Criminal Code substiuted

Summary conviction—Limit of appeal
See APPEAL, 9

130. C. 104—(R.8, 1000, ¢, 1556
See JUDICATURE Act AND Ruies

131, €. 105—(RS. 1900, ¢ 156
County Court Act—Effect of repealing
a section—Jury

See Juny, 3

132, C. 107, 8. 8—(R.8. 1900, ¢, 163
8. 20, 21)—Deed—Proof by copy—Afi
davit omitted

See Deen, 12,

133 8 16—(R.S, 1900, ¢, 1 8
35) —Dealing with deceased persons
See Evibesce, 54

134 8 30— (R.S. 1900, c. 163, &
2) Witness * does not include a party
to an action

See Evipexce, 53

135. C. 112—(R.8. 1900, ¢. 167)
See LIMITATION OF ACTIONS

136 8. 17—(R.S. 1900, ¢. 167, &
26)—Adverse possession—Against ten
ant in common

See WiLi, 9.

137 8 21— (R.8, 1900, ¢, 167, &
22) —Mortgage—No payment in twenty
years

See MortGace, 21

(BL] 8. 20— (RS, 1900, ¢, 167, &
33) —Right of way —Cessation of user

See Riour or Way, 3

130. C. 113, 8. 1—(R.S. 1900, ¢. 177,

8. 1)—Trespass—Abatement by death

See Execurors, 14

140, C. 115— (Spent ) —Voluntary sub
mission— Review
See ARBITRATION, 1.

141. C. 116, 8. 2—(R.S, 1900, e. 171,

ss. 1, 2)—Lord Campbell's Act—Dis
tribution of damages

See DaMAGES, 5

| 142. C

diction

See CERTIORARI,

143. C
under exec

S

144

beneficial

See JUDGMENT,

124— (R}

I

I

1900, ¢. 181)

erty of subject—County Court

1900, ¢. 170)

Sale

ution —Writ of possession

ce PossessioN,

18

8. 6— (RS, 1900, ¢, 170,

Sale under execution—Judgment

intere

lands

s. 4)
binds

Revised Statutes 1900
145, C. 1, 8. 23 (26). See 83 ante
140. C. 2. See 84 ante
147, C. 14, See 271 post
148. C. 18. See 246-7 post
149 See 223 post
ran See 263270 post
151. C, 82, 8. 1. See 224 post

isdiction

158. C

154. C

“ 165. €

‘ 156. C

00 ante

157. C
168
post

159. C

160, C

161. C
162
ante
163

ity

stipendiaries

See MAGISTRATE, 8

24 ante

4-5 ante

See 88 ante

38, See
40, See 12
42,8 3
51, ss. 6,

13, 14, 15, 29

52. See 2745 post

66, See

70, s8. 3

~ 8. 147

90 ante

1

b6, 67 See

Jar

See

See 278 post

See 07 ante

26, 27, 63

Sec 278 post

See 06
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164. C. 71, 8 B4, See 234, 280
post

165 8. 186, See 234 post.

166 s 274 e 280 post

167. C. 72, See 98 ante

168. C. 73, s8. 45, 50. See 233 post

169. C. 76, 8. 31. See 231 post

170. C. 78. See 92 ante

171. C. 93, ss. 21, 26. See 09 ante.

172. C. 99, 8. 68. See 04 ante

178, - 8 156, See 03 ante.

174. C. 100. See 254256 post

175 8, 40. See 284 post

176 ss. 58, 60, 70, 71, 72. See
277 post

177, -

178. C. 101. Se 35 post

179, C. 108, 8. 35. See 89 ante

180. C. 112. See 108-114 ante

181 ~ 8. 23. See 288 post

182, C. 115, 8. 9. See 115 ante

183. C. 124, See 243246 post.

184. C. 127, 8. 11. See 100 ante.

185. C. 136, 8. 5. See 104 ante.

186 8. 24. See 250-1 post.

187. C. 137, ss. 15, 20. See 102 ante.
188, —— 8. 16, See 103 ante

189. C. 1390, See 105 ante

100. C. 141, See 106 ante.

191. C. 142, See 107 ante.

192. C.

146, 8. 3. See 282 post.

STATUTES
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C.

See JUDICATURE

193 155

Act axp RuLes

194, C. 156 240, 242 post
131 ante
195. C. 1568, See 116-123 ante
106, — ss. 00, 61, 63, 47 Nee 285
post

197. C. 160. See 126 ante
108. C. 161, See 249 post

% 199. C. 162. See 289 post

} 200. C. 163, See 132-134 ante
201. C. 164, 8. 7. See 273 post
202. — 8. 24. See 200 post

3 203. C. 165, 8. 1. See 230 post
204. C. 167, Ree 135-138 ante

| 205 C. 170. See 143-144 ante
206, C. 171, 8. 12, See 141 ante
207. C. 174, 8. 3. See 241 post
208. C. 176, 8. 4. See 281 post
200. C. 177, 8. 1. See 139 ante
210. C. 181 re 142 ante.
211. C. 182, 8. 4. See 274 post
212. C. 187, 8. 1. See 237 post

Annual Statutes of Nova Seotia

214. 1861, C. 39, 8. 13—Construction
and maintenance of sidewalks
See Hauwrax, Crry or, 10,

215. 187
Granting

C.
rtiorari.
See CERTIORARI, 12

1 — Commissioner -

"

-
216, 1874, C. 6, 8. 1—Municipal liabil
ity—Ex contractu, and in tort,

See Muxicteanty, 3
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2 878, C )—Firewards, ( 0. 1887, C. ¢ )
Halifax — Power Lia v of f 0 "
acts
See HALIFAX, Crry
218, 1879, C. 86, s Libr { C i ‘
Not required on summons for 1 1
See AnsconNpiNg Desros ( I
219, 1881, C 8. 16—Comy ' %88, C 8. 50
ter—Lands covered with water ns N4 | | Wi
tutionality i I 1 1 1
See CONSTITUTIONAL Law ) tor th n
CORPORATED ToV
220, 1883, C. 20—Bridge Act |
cipal liability for maintaining 1 ss RS
See MUNICIPALITY, 2 " ' 0 Ineorpor
\ ' ‘
221 1883, C IS, 88 41 ‘ AT
Halifax—Taxir Act—Lice
See 17 ante i 5. 144 WM
8 i !
22 8. 65—Lien for t
fure { 1 I Nee NCORPORATE A
See Hanrax, Ciry or, 8
C. 28 RS, 1000 10
223, 1885, C s 1 Repealed 189 Amending Pr e A Debt
el 43: RS, 1000, ¢. 18) —Registr it of real est
tion of transfers See Propate (4 1
See MINES AND MINERALS, 22
¢ C 4 Sper 1
224. 1885, C. 36 R.S. 1900 12, & ting company Powers
1 Taxing Master \ppeal See COMPANY 1
See Costs, 71
1880, C ) RS Hnn I8
225. 1886, C. 38— (Consolidated 1805
1 Sunda bservance ns tiona
2: RS, 1900, ¢. 100 ’
ity
See LIQUOR LICENSE ACT
See CONSTITUTIONAL LAV
226 8s. 83— (R.S. 1000,
8 C. ¢ RS, 1900
100, 5. 112, 172) —Form of conviction
| Amending Judicature Act—Jury
See Do, 156
Construetior
227 5. 87 1000 Tumy, 4
100, s 118 Information—Jurisdiction
See Do.. 24 230 C. 0,88 20,22 26,28, 20 (1
S, 1000 156 20, 31 2, 40, 48
»o8 s 00—(R.&. 1000, ¢ 49) —Equitable ecution in  County
100, 5. 134) —Amending convietion e
See Do., 19 Sed ousty Couvrr, 15
29 2 R.S. 1000 240 s 54 RS, 1000, ¢
e. 100 ss, 150, U Summons to 156, ss. 70, 72, 7T County Court
Inspector—Mandatory section Trial ex parte

See Do, 7 See Couxty Coumt b
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241 —— s
174, & 3)
No appeal

See County Courr, 19,

62— (R.8. 1900, ¢

Overholding  proceedings

242 ~ 8 04— (RE. 1900, ¢
156, 5. 87)—County Court—Appeals
Nee APPEAL, 2, 3, 8

243 C. 17, 8 2—(RS. 1900, ¢
124; repealed 1895, ¢, 2) —Entry on sus
picion—Search for liguor—Construction

See LiQuor Licexse Acr, 28

24, — —— 5. 4—(RB. 1900, ¢
124) —Amending Act—Aflidavit for ap
peal,

re Liquor License Acr, 11

245, —— —— 8. T—Aflidavit on ap
peal.
See Do, 8
246, —— —— 8. 16—Appeal—Sum
mons to inspector must be signed and
sealed
See Do, 13
247. — C. 23, 8. 5—(R.S. 1000, ¢. 18)

Mines
lieu of working
See Mines axp Mixerans, 10, 11

Amending Act—Payments in

288, — —— m. 0, 7, 8
in lien of working

See Mines axp Minerars, 13
249, —— C. 36— (R.8. 1900, ¢. 161) —
Amending Summary Convictions Act—
Jurisdietion—One Justice,
Seo MAGISTRATE, 2
250. 1800, C. 14— (R.S. 1900, ¢. 136, s,
24) —Foreclosure—Transfer of title
See EapcrMest, 4,
251 - ss. 5, 6, 10—(RS
1000, e, 136, ss. 15, 16, 20)—Sales of
land under foreclosure

See SPECIFIC PERFORMANCE, 7,
252 — €. 17—(Repealed 1893, o,
6)—Arrest for debt—Constitutionality,

See CorrecTion Act, 1.

y e 8. 2, 3, 4—Imprison
ment for frand—Invalid order.
See CorLrecTioN Act, 2, 3.

ATUTES.
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254. —— C. 18, 8. 90— (Repealed 1895,
e. 25 RS 1900, c. 100) —Costs—Munici
pal charge
See LiQuor Licexse Act, 27
2556, — - 8. 11— (Repealed 1895,
e. 2; RS, 1900, ¢. 100)—Proximity to
church,
See Do, 33
258, ~— 8. 12— (Repealed 1895,
e. 2; RS, 1900, ¢, 100)—Internal com
munication
See Do, 32,
257, C. 22— (RS, 1900, reprint
ed Vol. 1L p. 861 Sunday observance

Constitutionality

See ConNsTITUTIONAL LAW, §
268 C. 60, 8. 13—City of Halifax
sidewalks—Liability of
owner

Paving pro
perty
See Havwrax, Crry or, 10
259, — - 8. 35—Maintaining
street—Notice of non-repair
See NEGLIGENCE, 23
200, 1801, C

15, 8. 2—(Repealed 1804,

e. 12) —County Court—Practice—Setting
aside verdict.
See Jumy, 32,
261 C. 19—S8pecial Act—Record

er Town of Trure,

See INCORPORATED Towx, 4

2062, —— C. 22, 8. 4—(Repealed 1899,
Admission to bar

See BARRISTER, 5

263, — C. 34
Vol. 11 p. 861)
Constitutionality

(Reprinted RS, 1000,
Sunday observance—

See CoxsTITUTIONAL LAw, &

2064, - C
fax

58, 8. 341—City of Hali
Assessment—Court of Appeal

See Taxation, 8,

2065, 8
Halifax

See

8. 362, 3606—City of
Taxes, when due?

Havreax, Crry or, 6,




n street
See Havrax, Crry os tinuing
68, 1502, C s 9, 9 N I )
W 18, = ] 19 N ) x
License to search—Second right P
See Mings AND MINERAL 2 .
26 s U8 RS i) 5
18 " Second 1
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0 s 10 RS, 1004
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C 1 5 00
Su lut 84
See SUOCESS] Dury
2 C. 66, 5. 381 f D
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Seo ARBITRATION, 4 !
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164 Certificate to practice
See Bargister, 13 PN ¢
100
i 18, C 4, 8 RS 1000
8 §) —Contemy
See Corarcrion Act, 4 ~
int
5. 18 € ) S, 1900 N
Power f rustes
See Prsuie Insteucriox, 1, 4 S8
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Nee | nte
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See Liquor Lickxse Act, 37
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See MAGISTRATE, 0
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29l 8. 69— (Repealed 1900,
e. M Not  econsolidated ) —Rendering
signed bill

See BARRisTER, 12

202, 101, C. 16—Detention under eivil
arrest
See Carias, 14

STAY OF PROCEEDINGS.

Seo Pracvice, 51, Prosare Covrr, 7

STEAM.

Nuisance from steam from exhaust
pipe. Injury to goods
See NEGLIGENCE, 11

Personal injury caused by steam

See NEGLIGENCE, 16

STIPENDIARY MAGISTRATE.
See MAGISTRATE.

STREET.

1. Duty of lighting—City of Halifax
Injury attributed to darkness of street
~City not liable for default of contrae
tor for lighting—Respondent superior

See NEGLIGENCE, 28

2. Negl i a Oee

g
injury. Extent of municipal responsi
bility.

e NEGLIGENCE, 20

3. Encroachment—RBeginning to build
“on or near ” street line without permit.
Charter City of Halifax, Duty of eity
to define line

See Havuwrax, Ciry or, 15,

4. Opening new street.] —An extension
of an existing street is a new street
within the meaning of the statute re
quiring new streets to be of a certain
width,

Partridge v. Town of North Sydney,
25/557.

\
|

5. Ownership of street, in City of
Halifax. Property owner. The Aet of
the Nova Secotia Legislature, 1887, ¢
23, vesting the title to public highways
in the Crown, does not apply to the
streets of the City of Halifax Per
Graham, E.J A street is not a high
way, either technically or in common
parlance, so judicially decided.”

I'he doctrine that a person whose pro
perty abuts on a public highway is
owner ad medium filum viae, is but a
presumption. which may be rebutted

O'Connor v, Nova Seotia Telephone
Co.,, 23/500, 22 S.CC. 276

STREET RAILWAY,

See also ELECTRIC STREET RAlLwWAY

I. Term of charter—Evidence of com-
pliance with.] —Section 5 of the Act to
incorporate the Halifax Street Ry. Co.

required that, “ the rails shall be of a
weight and pacern to be approved by
the City Engineer.” The City Engineer
submitted a report to the * Board of
Works,” (a committee of the City Coun
cil), deseribed three styles of rail pro
posed and stating of the one now in
question, “its adoption is almost com
pulsory as scarcely any other style of
rail will answer the purpose ”:—Held,
that this amounted to approval sufficient
Weatherbe, J.,
dissenting. (Appeal to Supreme Court

to satisfy the section

of Canada not heard on the merits.)

Joyee v. Halifax Street Ry. Co., 21
531, 17 8.C.C. 700

2. Non-compliance with charter—Acci
dent caused thereby.] -The charter of
defendant company required it to keep
the roadway between, and for two feet
on each side of its rails, constantly in
repair and on a level with the rails,
Plaintiffs horse in crossing the track
caught the eaulk of its shoe in a grooved
rail standing above the required level,
and tore off its hoof, ete.:—Held, (af
firmed in Supreme Court of Canada),
that the rail not being in compliance
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e of life estate liable
0 i re
I At wy
i r sh
eath of t |
81 t thereafter
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SUMMARY CONVICTIONS ACT

One justice— Jurisdiction

SUMMONS FOR AGENT

See AnsexT oR ApscoNpixG Desros
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SUNDAY.

Lord's day observance—Powers of Pro

vinee to regulate Unrepealed  legisla
Lion
See ConstirvrioNan Law, &

SUPREME COURT OF AD

|. Habeas corpus—Limits of jurisdic-
tion. |
Supreme Court of Canada in matters of

I'he jurisdiction of a Judge of the
habeas corpus in eriminal cases, is lim
ited to un enquiry into the eause of im
prisonment as disclosed by the warrant
of commitment

Ex parte James W, Maedonald, 27 8
.0 088

2. Original
pus. ] The
to hearing an application which has been

jurisdiction—Habea
jurisdiction

cor-

does not extend
passed on by the Supreme Court of Nova
Seotia

Seo Haneas Correvs, 3

3. Amendment—Jurisdiction to
amendments to determine the

make
NeCessATY
real matter at

See Deen, 5

inssue

SUPREME COURT OF NOVA
SCOTIA.

See Jupce, JURISDICTION, CRIMINAL

Law

SURETY,

See Boxn, PRINCIPAL AND SURETY

TAXATION.

I. Taxation of costs—Length of notice
to be given. Construction of 0. 63, R
13, and O, 68, R. 8

See CosTts, 70

2. Covenant to pay taxes—FExecutory
agreement for
tion of covenant

See Laxp, 6

sale of land. Construe

TAXATION

668

| 4 Covenant to pay taxes] A
nant in a lease on the part of the ke

cove

oe,

to pay taxes, which are assessed to the

lessor, is not a covenant running with

the land
MeDatl v. MeDougall, 21,250

The
railway

4 Railway—Exemption. |
stock

built and operated by

road

bed, rolling el of a
a coal company
considered exe

R, 5th

is entitled to be

pt from
Serics,

though the chief object of incorporation

taxation under ¢ 53

is the mining of coul

International Coal Co, v
of Cape Breton, 24/496, 2

Municipality
2 8.0 305,

5. Towns Incorporation Act
from assessment.| — Appeal
order of the Chambers Judge
to the

Appeal
the
refusing
of

Assess

certioran

move
the

matter
of
ment Appeals of the Town of Dartmouth

ap
assessment  from Court
The grounds were that there
the

the assessment

was no evi

dence before saigdd appeal Court to

support
Held, that inasmuch as the

corporition 11 and

vided that the Court of Ay

Towns In
17,
1 should

Act, sees pro

not be confined, as a basis for its con
clusions, to evidence given before it on
onth, and having regard to the fact

that the assessors before making the as

nt complained of, had been sworn
it might give some weight to the assess
ment without calling the assessors, also
that the Ce
selected men they might legally regard
their own special knowledge as part of

rt itself being composed of

the material on which they might base
their decisions
Re

Co., 27

Assessment  Consumers Cordage

n7

6. School trustees constituted and act
ing illegally. One who seeks to prevent
un illegal application of funds must
w0 otherwise than by resisting payment
of his taxes

See Punuic InsTRUCTION, |

7. Incorporated town—Widow’s exemp-
tion.) A widow claiming exemption from
taxation under the Towns Incorporation

| Act, should establish her right by going
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8. Charter city of Halifax

ing the above Court of A
assessment . | )
1891 8, & 341, recow
had throug not |
Ha

). City of Halifax 1 \
atin o 1 !

AXES, §

0. Assessment 1o

Whet he happen in te s life

\

Validity { assessmer Sct
1 I 8
t 1

eusme have | i
Ne Ma RATE | |
TENANT FOR LIFE I "
Not bound to insure A €

loes so it for h n benefit av testator
2 loss is payable to him oy ‘ ‘

. " H ]

\ ' t
) t referred tr
TENANT IN COMMON . § S
tving the estat '

Joint temancy — Tenancy in com must be i !
mon A il de ed cert ert ntinger f 1 ¢ the
to the testator's two sons, their heirs in t effect,  MeD 1
ete, and provided that the devisees ntir
should jointly and in equal shares pay Iy - ( t of Canada
the testator's debts and the legacies ir Held. rever ! t R ha

e will. There were six legacies of £50 ¢ t t ' th the




ition of the codicil, it did not take
effect, nor affect ti tru to be
put on the will. 1 1 J. took as
tenan n o« i olet
{ te of |
of T, being subject to an executory e
vise over, in case of dea At any time
and not merely in the lifetime of the
testator. Also, that the word “ equally
referred to the area of property de
vised, not to the aracte the estates
to be taken by the tenants in Common
Fraser v. Fraser, 28/1 G NOA

3. Partition of land—Protecting rights

of third person.|—Where one of two o
more tenants in common ‘ veved
by mete nd bounds, a portion of the
land held in commeon, and improvements
have been made by the grantee upon the

rtion of the land so conveyed, the
Court in decreeing partition at the in

wnee of other tenants, will proteet the

interests of the grantee, by setting apart
the land conveyed to him as of the share
of his grantor, if such can be done with

aut detriment to the interest of the other

tenants in common

MeNeil v, McDougall, 28/206

4, Trover against tenant in common.|

Plaintiffs were owners as tenants in

comimon with M., of certain hay, grain
and straw. The property was taken by
the sheriff in execution against M., and
sold to defendant who re-sold a portion
and used the balance

Held, there was such a taking and
carrying away as deprived the plaintiffs
of the use and benefit of the property,
and that they might therefore maintain
an action for conversion against the pur
chaser of the interest of the tenant in

common

McLellan v. MeDougall, 28/237

5. Ouster of co-tenant — Building
wharf.]—Defendant erected a wharf on
a portion of a water lot in the town of
L. of which plaintiff was found to be
his tenant in common:—

THREATENING

LETTER 672

MHeld, the wharf was a permanent
tructure, and erecting it defendant
had ousted his cotenant, which would
. t tler to recover in trespass

Zwicker v. Movash, 34

6. Title by adverse possession—Son
living with father does not share as
tenant in common in title acquired. Nor
will the deed of the owner not seized
help him. Notice by registry of deed

See TRESPASS, b

7. Trustee becoming tenmant in com
mon. | —Whether a person occupying the
position of trustee for one of two ten
wis in commmon, may on his own ac

he interest

count purchase
tenant in common, and fhus become ten
ant with his cestui que trust

See Trust, 8

TENDER.

See Deen, 11

TERM.

0f Court—Motion on first day]
See New Trian, 1

Order made out of term.)
Nee CRIMINAL Law, 24

Legal terms, etc., defined and com

mented on
See Worps

THIRD PARTY PROCEDURE.

See Parmies, 27

THREATENING LETTER.

See CriMINAL Law, 14
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TIME Mining rights I n a sale of

Time for appealing | f aLe ras 'l” " . "‘ ‘ , ,‘ - l"‘
ol i ' I rendere n 1 late ol it . T { ven I
rder nted in pur ' M e
S Arreal 4 Van M« ' M . p
2. Tame for appearance—Interlocutory Sale of goods Chere implied
wWdgmer Where no appearance O ras 1t oB & 88 of
20, ¥ leFatridge v. ) 1/ 5
See JUDGMEN 20
4. Covenants for title—Constru f
Extension of time—For reply accept
ing payment into Court Question of See Dei
costs
PrEAapinG, 34

TOWNS INCORPORATION ACT

. To furnish security for costs

f 1 t I within time fixe
Bee INcorroraTED TOoWN

TRADE MARK

Notice of taxation.] -0, 63, R. 1 Assignment of Held. that the §
\ re res one d Y ¢ of taxa . —— fon
ti f es 1 mean one clear g - "
| Noti v efor par Hci — regi
for 11 « next morning ). 68 . i 4s h . . .
R. 8 a estimatin applies, not e . 0 - a ha "
withstanding the ter any particular e o i - a . &
number of days tvie of C. ¥ ( afor id, and
Barrowman v, Fader, 31/ 29 I sundhan e —
and all Yy apj vin or
6. Order dated nunc pro tunc.]—The belong to th R rt veat
attributable to the Court Robit " .
n or properly so made
if there is jurisdiction Per Meagher
1., Ritchie, J., e rrir
See CRIMINAL Law, 24 TREATY
Tenancy,) Where an instrument Foreign vessel—Convention of 1818
ecrealing a tenar read from the Three mile limit Where heen
day of April the tenancy begins on the enclosed in a seine mu thar miles
first f Ma 1 if that day be Sun from the e { Nova Secotia the
day, on the 2nd day of May seine pursed ' ! 2 foreign
Gr v. Bhiel u/ 3 vessel, and the vesse s afterwards
seized th eine hed
within 1t three 1 mit her corew
TITLE of th oske
Held (in 1t N Y e ( t of Can
1. Auction sale of land.]—A warranty ada, Strong, C.1, and Gwynne, J,, dis
that the title is good, means that the fee senting Not re ffirming
pass clear of all incumbrance the cision of 1t Court bel that
Wrayton v, Naylor, 24 8.C.C, 205 the vessel when so seize Vi fishing”

22—N.8.0
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in viclation of the convention of 18158 he

tween Great Britain and the United
States, and of the hnperial Act, 59 Geo
HL ¢ 38, and of RS, Canada 0. 94, and
was consequently liable with her cargo,
tackle, rigging, apparel, furniture and
stores to be condemned and forfeited

Ship Frederick Gerring” v, Queen,
27 800 2N

TRESPASS.
1. Abatement — Trespass — Death of

plaintiff.| — Held, construing R.S. 5th
Series, ¢. 113, s 1, that an action for
acts of trespass within 6 months next
preceding the death of a testator, may

not only be begun by an executor, but
as to that period an action begun by the
testator may be continued (on applica
tion to be added as plaintitf) by the
And if the trespass be a con
34, R 46

assessed down to the date

exeentor

tinuing one, applying O dam

ages may be

of assessment
Miller v. Corkum, 32/358
Grant v, Waolfe, 52/ 404
2. Possession sufficient.] — Plaintiff

brought an action for trespass to beach
lands asserted
and for

Both failed to establish a documentary

Defendant ownership

counterclaimed also trespass
title, but plaintiff showed user for the
purpose of piling lumber and other ma
terials, and there was some evidence as
to user for the purpose of drying fish
The defendant showed user by his pre
decessor for the purpose of hauling up
one or two boats during the fishing sea
son:—Held, that tee acts of plaintiff
were of a better character than those of

defendant, and were suflicient to sustain
an action for trespass. (Townshend, J.,
dubitante.)

McDougall v. MeNeil, 24/322

3. Color of title — Title sufficient to
maintain trespass.] 1. V., sr., a squatter
on land more than 50 years previously,
then

mortgaged to nlnintif® deeded to

his son, J. V. Jr., who went into posses

sion, paid inter
abandoned the property, when plaintifl

est for several years, then

TRESPASS.

676
foreclosed agninst him Held, that the
above acts constituting color of title
taken together with the foreclosure pro
cecedings, and the statutes of the pro
vinee, gave plaintilf title gquite suflicient

to enable him to maintain action against
a wrongdoer

Payzant v. Hawbold, 20/66

4. Possession sufficient as against
wrongdoer — Cutting ornamental street
trees — Title to streets in Halifax—
Ownership of street by abutting property
owner. | I'he had
the right under its charter to ervet poles

defendant company

in the streets of Halifux and to string
its wires, ete, ete, provided they did
not in so doing eut or injure any trecs

lo

and injuring trees in the

an action for damages for cutting

trect in fromt

of plaintifl's residence which had been

planted and eared for by plaintifi®s pre

decessor in title, the

plaintifl contended

that he was owner of the street, ad me

dium filam vise, notwithstanding that

the deseription in his deed hounded his
property by the street
On the t of

Meagher, J., for defendant company, the

appeal  from judgn

Court was equally divided
Per MeDonald, €.

peal), that the deed did not show any

(dismissing ap

title beyond the southern line of the
street, and title to anything further
must depend on the construction of the
title deed Also that title to the

streets of the City of Halifax, being com
prehended in the words “all highways"

we

» vested in the Crown by 50 Vietoria
e 23

Per Weatherbe,
to land taken or

does

J., that absoluté title
dedicated
That
perty owner has no right to plant trees
in the or to use the for
growing them. That in the absence of
express legislation the title to the streets

for a street

not pass, an adjacent pro

street, street

vests in the civie corporation affording
the right to authorize the operations of
defendant

Per Graham,
(Ritehie,

company
EJ., allowing appeal,
that
tute 50 Vietoria, e. 23, relating to “lay
ing out roads other than great roads,

conenrring,) the sta

refers only to roads outside of the City
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Title by adverse possession — As

against deed of owner not seized

Trespass for ¢ plaint it
tifl was th 1 f Y |
sl {f lmr nl v g n
y \ |t {
that time the i X. 1 '
tinued to reside thereon until 1
in 1888 and plaintiff nee then cor
tinuously until a n
When B.C. est | himself on the
property his son, 1 1 {
panied him and remained with him wr
ilh marriage to 1 ant

1868 On his marriage he removed to

A new use on a portion of Tnne
of X were in t vdjoini

fQ her ' ed to resid
until his desth in 1872

Oy leat i 1 n Idren
went ba to live with |

mained there until the wid
male defendant in 1875 ¢ e re

ed occupation of

in Queen's

ounty

fe '
1 f1 ’
father
1A
{y f
' i | '
4 notice te A .
n r of law Y part re i
r pation, t ne having tit
' ' ther nor tter quire
n t agnir '
Per Gral EJ I the | f
this provir that t 1
w700 wing  the ntinuar i
seizin, is in e nve title
as against t) isseizor
Cahoon v, Par SO0 ®
6. Adverse possession as defence

Statute of Limitations

Need not be

pleaded—New trial wintiff  brought
pleade ¢

tin 1] r O ' ant
who had entere \ A ena t
plaintiff, pr od evidence t that
he had been in adverse posse n oy
wards of twent ear ereby acquiring
title under R.S. 5th Series 112, s 11

e el
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Plaintiff objected that the statute not
having been pleaded (0. 19, R. 15), the
evidence was not admissible.

The jury returned answers to the
questions :

1. “ Did defendant continuously oceupy
the lot after plaintiff refused to rent it
to him in 18671" “Yes"

2. “Did he pay plaintiff rent within
twenty years?!™ “ No"

Held, that where, as in this case, the
Statute of Limitations not merely bars
the action, but divests the title to the
land, or vests it in another person, that
person need not plead the statute as a
defence.

But the defendant must negative the
payment of rent for a period of twenty
years next before the trespass alleged,
and the questions above might refer
to the twenty years next before either
trial, or action brought, and did not
cover every possibility of plaintiff,
though disseized, having still possession
enough to maintain trespass. For which
reasons a new trial was ordered.

Miller v. Wolfe, 30/277.

7. Grant as a defence — User larger
than justified by grant.] -To an action
for continuing a trespass in maintaining
a water tank on plaintifl’s lands, the de-
fence was a grant of a privilege or ease-
ment in 1835, The original tank, how-
ever, was replaced in 1884 by one of
larger dimensions:—Held, that the grant
did not justify the maintenance of a
tank of larger dimensions than the origi-
nal one, thus imposing a greater burden
on the land,

Corbitt v. Dighy Water Co., 24/25,

8. Consequently plaintiff recovered
damages against the defendant for hav-
ing closed up plaintiff’s drains in con-
nection with the supply of the tank,

Corbitt v. Wilson, 24/25,

9. Possession under color of title as
against grant—Acts of possession neces-
sary—Notice to Crown—Registry Act.

See Possession, 10,

10. Title by possession—Tenants in
common.]—J. G,, the father of plaintiff,
and one of the defendants, had title by
possession to an island in Cole harbor.

TRESPASS,

680

After his death in 1861, a dispute arose
over a division of his lands, and being
referred to arbitration, a portion, not
including the island, was awarded to the
defendant, and “all the remaining por-
tion” to plaintiff. There was no evi
dence that the arbitrators meant to deal
with the island. Thereafter both plain-
tiff and defendant exercised slight acts
of ownership over it, and in 1866 defen-
dant obtained a deed to the whole pro-
perty from a son of J.G., not hound by
the award:—Held, that * acts of posses-
sion” such as cutting wood, gathering
driftwood, ete, were not suflicient to
establish enough title in plaintifl to en-
able him to maintain trespass; and that
plaintiff and defendants were to be con-
sidered as tenants in common,

Woods v. Gammon, 22/362,

11. Tenants in Common—OQuster.| -
Defendant erected a wharf on a portion
of a water lot in the town of L., of
which plaintiff was found to be his ten-
ant in common:—

Held, the wharf was a permanent
structure, and that by erecting it defen-
dant had ousted his co-tenant, which
would enable the latter to recover in
trespass,

Zwicker v, Morash, 34/555.

12. Ejectment—Deed—Parol evidence
as to i S ful def
not pleaded—Costs—Statute of Frauds.]
~The plaintiff sought to recover posses-
sion of a barn in the use of the defendant
for the storage of hay. He claimed it
under a deed from his brother S, The
evidence showed an oral agreement be-
tween plaintiff and 8. forming the con-
sideration for the deed, that certain im-
provements were to be made by plaintiff,
and that 8, was to have the possession
and use during life, also that defendant
held under 8. The oral agreement had
not been pleaded, but the Judge allowed
an amendment necessary to permit evi-
dence of it to be given, and found for
defendant, but as the pleadings were de-
fective, without On appeal by
plaintiff :—Teld, dismissing appeal, that
the trial Judge was right in admitting
the evidence and making the amendment,

costs.
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that both the form of the action and
the facts showed that the plaintifi’s
claim was for trespass, not in ejectment,
and not being in possession trespass could
not he maintained

Per Graham, E.J., that there should be
a new trial

Per Weatherbe, J., that the amendment
could not be sustained.

Hart v. Scott, 23/360,

13. Encroachment on street Beginning
to build without permit-—City charter of
Halifax—Duty of city to define line

See Havrax, Ciry or, 15,

14. Land formed by river shifting chan-
nel—Title to—And to land formed by
gradual action of water

See ACCRETION,

15. Right of mortgagee out of posses
sion to maintain trespass—And of the
holder of the equity of redemption

See Morraace, 14,

TRIAL, NOTICE OF.

See PRACTICE, 34,

TROVER.

See CONVERSION,

TRUST.

See also ASSIGNMENT, WILL,

1. Trustee may not delegate his
duties.] —The defendant C. allowed M
to have the entire management of a pro
perty of which they were co-trustees,
and beyond signing releases when re
quested to do so and casually enquiring
what was being done with the proceeds,
did not interfere in any way. M. hav-
ing misappropriated funds:

Held, that C. was personally liable
therefor. A trustee cannot delegate his
trust, or throw his responsibility on
another person, not even a co-trustee.

Crowe v. Craig, 20/304,

2, Compensation to trustees.]— Though
the general rule in England, where the
instrument creating the trust does not
deal with the matter of compensation to
a trustee, is to allow no compensation
on the ground that the estate might be
come loaded and of little value, yet the
rule has never been judicially adopted
in this Province, because unsuitable to
conditions where it would be difficult to
get proper persons to act. Where ap
pointments have been made by the Court,
a commission has always been allowed
and where the Legislature has dealt with
like functionaries such as executors, ad
ministrators, ete, a commission has been
fixed by statute. Therefore, a trustee
sued by the cestui que trust for money
appropriated as commission, was held to
be entitled to judgment, but under the
circumstances, without costs, (Weath
erbe and Townshend, J1J., dissenting.)

The Supreme Court of Canada, how
ever, reversed the above decision. holding
that the English rule does apply

Power v. Meagher, 21/184, 17 SCC
287

3. Appointment of trustee to vacancy
—Relationship—Interest. | —One of two
executors and trustees under a will hav
ing died, J. M. was, with the concurrence
of cestuis que trust representing a
large majority in value of the trust
estate, appointed to the vacancy, on
filing a sufficient bond. The appointment
was ohjected to on the ground that J. M
was contingently interested in right of
his wife, that differences had arisen and
were likely to arise between the inter-
ests, ete., which was denied :

Held, that the matter was largely in
the diseretivu of the Judge who heard
and decided it, and there was no reason
to say that the rules which should guide
the Court had been unduly infringed

Townshend and Henry, JJ., dubitanti
bus,  Per Meagher, J., the appointment
of relatives is undesirable.

Re Estate of Daniel Cronan, 31/477.

4. Guardian—Appointment by parent
— Naked trust.] — Plaintiff’s deceased
parent had verbally requested defendant
to act as trustee for his daughter in
case of his death. The duties were

-r
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chiefly in connection with $5,000, to be
derived from a policy of life insurance
which was payable to the defendant *in
trust for G, G, L (plaintifl) After
the death of the parent, defendant ap
plied to the Probate Court and was ap
pointed  guardian. A later, the
plaintifl having reached the age of 14,
petitioned the Probate Court to revoke
the defendant’s appointment, and to sub
stitute O. A. B, her grandfather, which

year

was granted.

This action was to have the defendant
a bare trustee, and not entitled
to withhold the above monies from the

declared

plaintiff or her guardian

Held, to be effective, the appointment
by the parent should have been in writ
ing
tended to create for the plaintiff during
That the provision of the
insurance policy was a bare trust under
which the was payable to the
cestui que trust, if of age, otherwise to
her guardian. Meagher, J., dubitante,
expressed no opinion.

Loasby v, Egan, 27/349,

as also any trust he may have in-

her minority

money

5. Resulting trust—Advancing money.|

The mere fact that a certain person
advanced money to his son-in-law with
which property was purchased and im-
provements made, where the evidence
showed that he had otherwise nothing to
do with the transaction, and the advan
ces were repaid, does not cause a result-
ing trust in favor of that person, to be
availed of by his ereditors in an action
for a declaration against the son-in-law.
52,

MeKenzie v, Ross, 3

. Winding up company—Director may
purchase.] —As soon as a company is in
the hands of the Court in liquidation,
the trusteeship of a director ceases, and
he may become purchaser of property of
the company. (Iron Clay Brick Co, 19
Ont. 120, distinguished.)

Re Mabou Coal and Gypsum Co,, 27/
305,
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own name, with nothing to show the

trust. Judgments having been recovered
against him in his individual capacity,
it was contended that a fund which had
been realized on foreclosure of the mort
gage was bound thereby :

Held, that the rights of the cestui gque
trust had priority Townshend and
because equitable interests

Act

Per
Graham, JJ
not being registrable, the Registry
does not refer to th

Oxley v, Culton, &
8. Trustee becoming tenant in common
in trust property—Resulting trust—Par-
tition—Amendment. | - Action parti
Plaintiff executor,
trustee and solicitor for the estate of 8,
and during the time he so acted became
purchaser in his own name, but for the
benefit of the estate, of four undivided
ninths interest in certain lands, Then
on his own personal behalf he purchased
four other undivided ninths in the same
lands from outsiders. He was removed
from his of and
brought partition against his successors
in the trust. Their defence that
plaintiff had made the purchase out of
trust funds and therefore constructively
for the benefit of the estate. On trial it
was found that he had made the pur
chase with but held,
that he must convey his interest to de
fendants on being repaid his outlay.
Though the defendants had failed in
their allegation that the purchase was
made out of trust funds, yet it was per
fectly competent for the trial Judge to
make the amendment necessary to afiord

tion of lands was

office trustee, now

was

his own monies,

them relief as above, on other grounds
Decree to pass, to be varied by deducting
from the amount to be paid by defen
dants the profits received plaintiff
while in possession,

by

But, per Graham, E.J., delivering the
judgment of the Court, “I think the
plaintiff had good ground for contending
that he was not incapacitated from pur
chasing this interest which was not the

7. Mortgage to trustee individually— | trust estate, nor a claim against the
Rights of cestui que trust— Judgment ‘ trust estate, Noauthority was cited for

creditors.]—D., who was trustee for his
sister, invested trust funds in a mort-

the position that a person occupying a
fiduciary relation to tenants in common.

gage, taking and registering it in his J could not purchase a share which would

RE—— [EES
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make him a tenant in common with
them. Howey

I do not express any
opinion at variance with the judgment
There might be a case of a person
occupying such a relation, purchasing
an interest from a third party which
would be very like an encumbrance on
the estate of his cestuis que trust hav
ing ascertained its value, by reason of

his position."

MeDonnell v, Smyth, 26/259

0. Trust for payment of debts—Cannot
be invoked by third persons

heirs at law of a deceased

Certain

son made

a conveyance to W, R. “in consideration
of W, R. paying all debts due and owing
by the late G. R, an

debts against the estate of the late A

discharging all

R At the suit of a creditor against
W. R Held, that the provision was
one entirely “res inter alios™ as e

garded him, that it ereated no trust for
the ereditors of G.R. and AR, but was
& mere contract between the parties to
the deed, enuring exclusively to  the
benefit of the party from whom the con
sideration moved

Burris v. Rhind,

408

10. Improper investment by trustee—
Acquiescence by cestui and settlor-Lia-
bility of surety —Parties.]F. withdrew
from deposit in a chartered bank and
deposited with and loaned to the un
chartered firm of F. & Co., of which he
was am

iher, certain trust funds, which

were lost in that firm’s insolvency. This
action was by F's successor in the

trusteeship against his sureties The

defence was acquiescence by the cestui
que trust (a feme sole who was also the
settlor), in the course of F,
notifying the sureties:

without

Held, that such acquiescence was not
shown as against a lady ignorant of
business matters, by the fact that F
had communicated to her that some por
tion of the funds was held by F. & Co,
until he could get good securities, as she
might have supposed that this meant
that it was simply placed in their vault
as were the trust papers. Nor by the
fact that she drew a cheque on F. & Co,,
as this might relate only to income.

Al under O I8 (1888, o 11,
8. 67 to the same effect) the matter may
be inguired of without joining the cestui
Gue trust, hat

Nemble, b ht wot to be found
against b vithout adding her as a

party aceo

rule

(Appeal dismissed in the Supreme

Court of Canada,)
Eastern Trust Co, v. Forvest, 30/173

Eastern Trust Co. v. Bayne, 28 8.0.(

6o

11. Absolute transfer — Oral trust —
Construction. | —Plaintiff transferred his
interest in an option to purchase mining
Attached to the
transfer was a verbal understanding, the

areas to defendant

nature of which was disputed, but which
was found to be, (1) that defendant
should reimubrse himself certain advan
ces out of the proceeds when the areas
were disposed of; (2) pay the balance
to the M. Co
indebted, and in respect of which in

to which plaintif was

debtedness he was then beir

g sued, de
fendant being the M. Co's solicitor in
the action

Defendant, against plaintifi’s protest,
disposed of the rights to W,
a defendant

Held, in the Supre
revising to some extent the decree of the

also made

e Court of Canada,

Supreme Court of Nova Seotia, that in
any view, the transfer to W. was legiti.
mate

As to the amount received

refor
from W., it should be appliel, (1) to
reimbursing  defendant M'< advances;
(2) the balance to belong either to the
M. Co. or to the plaintiff. It being doubt
ful whether the M. Co, had not forfeited

its rights by repudiating all connection
with the transaction and refusing to
advance money, it should be allowed a
hearing before a special referee on thirty
days notice, as to its right to participate,

Oland v. MeNeil, 34/453, 32 SCC, 23

12. Construction of document—Church
endowment fund—Participation in.] —By
a declaration or prospectus issued under
an Act of the Legislature, a large sum
of money, raised by subscription, was
administered in trust for the support of

a
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the ministry of the Church of England
in Nova Seotia, There was no doubt as
to the right of the plaintiff, the rector
of Annapolis, to participate in this fund
but for the following section of the pros
pectus

“18. As this
view to the support of the ministry in
places where a sufficient provision for
the clergyman cannot be secured, it is
to be understood that no clergyman re
of  £250
and upwards per annum, from

fund is raised with a

ceiving
($1,000)
any of the sources mentioned in the note
to clause 9, shall be entitled
payment from this fund.”

an income currency

to any

The parish of Annapolis paid its rector
a salary of $840, made up of $740 from
parish endowments, and £100 paid by the
congregation. It also paid an assistant
appointed by the rector 8600, making a
total of 1,440, as provision for clergy
men. The work of the parish could not
be carried on without an assistant,

In 1887 the committee having the fund
in charge declined to continue further
assistance to the parish of Annapolis,
and a case as to the propriety of its
action was stated for the opinion of the
Court. The potential ability of the
parish to raise a larger amount of money
was not stated:

Held, that the plaintiff was entitled
to continue to participate

Ritchie v. Diocesan Synod of Nova
Scotia, 21/308, 18 8.C.C. 705.

13. Constuction of deed—Life estate
and gift over—Vesting.]-T. . K. by
deed dated Januvary 2nd, 1879, conveyed
a number of securities to trustees upon
trust to pay the interest and dividends
to himself during life, and after his death
to his wife, until the younger of two of
his daughters, Beatrice and Theodora,
should attain the age of 21 years, and
upon such attaining, to hold the said
securities to the sole and absolute use
of the said Beatrice and Theodora, share
and share alike, and of the survivor of
them in case of the death of either of
them. Provided that in the event of the
said Beatrice and Theodora dying, leaving
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children, then and in such case,

trust to transfer an! assign such securi

upon

ties unto such child or children, et

I. C. K. died in 18580, his younger
danghter, Theodora, February, 1882, his
wife, Se mber, 1882 The surviving

daughter, Deatrice, attained her majority
1806, and subsequently married

Held, that she was entitled to

eive
the whole fund absolutely, not only a
life estate, and that the gift over to her
children, referred only to the of
her having died leaving children, before

event

she attained the age of 21 years
Jones v. Smythe, 32/95
(Nove.~In the two cases of Jones v

Smythe which stand together in the
report, the judgments were inadvertently
interchanged in the The
the Digest have been

accordingly.)

refer

altered

ences of

14. Construction of deed—Intention of
settlor—Vesting.] By the terms of a
deed by T. C. K, 23nd
October, 1879, a sum of money was given
to trustees, the interest or income to bhe
applied, after the death of the settlor
for the benefit of his wife Emily and his
two children, Theodora and Beatrice,
that is to say, one-half to his wife for
life, and the other half to her to be used
for the support, maintenance and edu
cation of his two children. After pro
viding for certain contingencies, the deed
proceeded as follows:

“And upon the further trust that in
case the said Theodora shall depart this
life in the lifetime of the said Beatrice
after the decease of the said Emily, with
out leaving any issue her surviving, then
that the said trustees, or the survivor of
them, shall pay the whole of the interest
dividends and annual income derived
from such trust fund to the said Beat
rice for her life upon her receipt for her
separate use.”

trust made

Theodora died in the lifetime of her
mother Emily, before Beatrice attained
21 years of age:—

Held, that on the death of Theodora
her share became vested in Beatrice sub-
jeet to the right of her mother to receive
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wane ! \ .

ried, ar that Beatr s e tle t ] .

the w 1 ' ¢
mother ‘ \ the

Jones v. Smythe, 32/6¢

(NoTE~See note 1 \

l4a. Infant—Separate funds for main
tenance—Least beneficial must be ex

hausted first By the wi 1
the income of certain | . '
to his infant daughters v he |

to their maintenance
reach full age or mary
as his executors should per a
reasonable

By a codicil testat ided that
such income should more i
suflicient to reasonab iremer
surplus id be added I for

part of the principa

By the terms of an existin leed i
trust made by testat infar )
already entitled absolutely to the income
of a fund thereby set apar

Held, the execut were bound to ¢
haust the income derivable unde the
will, in the support and maintenance of
the infants before resorting to that
arising under the trust deed, on the prin

ciple that where there
be drawn from, recourse must first he
had to that which will ultimately be
least beneficial to the infant

Jones v. Smythe, 32/95

(NoTE~See note to 13 above

15. Trust fund in hands of executor—
Arrears of interest—Citation by legatee
—Legacy having been separated he is not
a creditor — Jurisdiction.) A te

bequeathed to certain of his children the

income on certain sums named I'he

executors appropriated the principal sum

to that purpose and separated them f

the rest of the estate, The income hav

ing fallen into arrears the beneficiaries

cited the executors into the Probs
Court, which found certain sums to he
due and ordered them paid out of the
body of the estate. T

executors aj
pealed
Held, that after separation by the

executors of the above sums from '

body of the estate it was not liable for

6. Assignment for creditors — For
benefit of insolvents — Trust follows
lands—~ if erformance a it of

See SPECIFIC PERFORMANCE,
Conveyance of land to third person

ion by real owner for declaration
of trust—Fraud on creditors—Relief de

creed.| - The parties held not to he i

par i and the plaintiff entitled t

elief as the le ulpable of the two
See Fravn, 15

15, Joint undertaking—Quasi trust.|

Fhe adventure of a f

er associate re

lates back to the benefit of both, unless
there has been notice terminating their
relations

Seo PARTNERSHIP, 5

19. Dealings between surviving part

ner and widow of deceased partner

Fraud and undue influence — Aequiescence

and laches for seventeen years —No bar

as against a trustee - Nelease set aside
See PARTNERSHIP, 6

20. Railway company — Deposit of

bonds as security — First and second mort

res—Right of second to purchs

by first—Obligation as trustee for
the company

Ree Morrcace, 12

2]1. Unincorporated benefit society—
Oddfellows, Manchester Unity—Trustees
may maintain action against a default
ing officer—0O. 16, R. 0

See ODDFELLOWS,
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UNDUE INFLUENCE.

See Deen, 11, ParTsessuir, 6, Wi,

USAGE

See CUSTOM

USURY.

See INTEREST, §

VENDOR AND PURCHASER.

See Laxn, Saies

VENUE, CHANGE OF.

See PRACTICE, B8

VERDICT.

See JURY,

WAGER.

See GAMBLING

WAGES,

Fisherman, seaman, etc.]
See Sumrring, 1

WAIVER.

1. Of service by appearing to writ—
And of right to move against attachment
of vessel, by furnishing an undertaking
which induces the attacher to abandon
his levy.

See PRACTICR, 4,

WAIVER

692

2. By appearing by counsel.|
v Temperance \et poosecution

Can

Nee PRACTICE, 5

Security on arrest under O, 44 R

1 \ defendant by voluntarily giving

bail does not lose his right to move
against  the proceedings DeWolf v
Pineo, 1 N5, Dec. 26, overruled
See CArias, 15

{. By pleading.| -\ party does not
lose his right to  apply to strike out
pleas, by replying thereto

Mahon v. Lawrence, 21/284

Bauk of British North America v, Yet
man, 26/481

). Notice of trial—Waiver.] Defer
dant, after giving notice of trial, ac
cepted service of a reply Held, that by
s0 doing he had waived his notice, by

admitting that the cause was not at is

st
Cummings v. Pickles, 32/480
6. Recognizing what is null.]—The
award of an arbitrator was held to be
null and void, becanse made out of time
Held, that a party moving to set it
aside had not waived his right by cor

responding with the arbitrator in refer

ence to his award, becanse it was not
shown that at the time he had notice of
the award was in it

the error, bhecause

self null and void, and because the other
party could not set up as a waiver, what
had passed between his opponent and the
arbitrator

MeKay v. Nicol, 28743

7. Marine insurance application—Fail
ure to answer.] —\Wheve all the surround
ing circumstances as to ownership, inter

est, ete., are known to the underwriters,

the acceptance of an application where
in no answer is returned to the gquestion
“On will be taken to

amount to a waiver

whose account.”

See INSURANCE, 20,

8. Conditions in policies.] —Authority
of agents to waive

See INSURANCE, 2, 3, 4
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9. Right of forfeiture WARRANTY
tract 1 i t. A ! ¢ ¢
See | X SURANCE, SALES, 4, 2
other parties’ defa
See CONTRAC
WAREHOUSEMAN See | oF Way
Liability of railway ¢
’ : 1 WIFE
I ) Dowe I A AND  WirFE,
MAKRIE WoMa PROPERTY ACT
WARRANT
WILL
‘ A TEMPERA \
TABLE, CRIMI AN IQUor | See FxE RS AN
CENSE Ad ' I I'nus
General warrant \ Testamentary capacity, 1
Conditions, Restriction te, 6
rant issued by a tice of t
Srren. Miscellaneous, 25
enr to be ade of t RM
and ers named Ay '
Glace Bay, if there is suspicion that su Testamentary Capacity—Burden of
g 1 res may be i 1 1se proof—Undue influence ‘ e cir
and the arre f RM. and amed 1 e emded execution
" i to a wil rt efore the
n the 1s ¥ e found, ¢ ¢ . s Lo arouse
- - nM t \
stable for enterir under the warrant ‘ n taking a benefit, and who was con
Held, that it as bad as be v general ’ | execn
warrant, and a lelegatin he &i 0 t t 1 t i I that suspi
tion of the agistrate to a 1spi ‘ | that person
cion \ i pen to the Judge of
McLeod v. Campbell, 26/458 Probate
In ve Estate E. P. A I, 847254
2. Arrest without warrant—Code
In an action ilegal arrest and im 2. But there no undue influsace in
prisonment under a war was ¢ 1 oo
bad beca t indorsed for exeent f testa eaned fo, W had
n the Cour T ich the nrre«t el or nele 1 tator for
pen for the defendant mar ‘ and in the latter vears of
rit jry to neide - ife 1 house 1 mve
not act under Code 2 0 persun 1) that hould make
offence harged being one for an . e hetter ion for ) than was
rest might be n ithout wr ntdned in the original will
ant And 1} ! rounl for holl
Jordan v. MeDonald, 31/120 ng that a test r at the time of execut
g n lieil had not sufficient mental
ty, yet if he was competent at the
time he wwe instructions for its draft
WARRANT TO CONFESS, e the ont bs valid
S PRACTICF, 50 Kaulbach v. Archhold, 31 8.0.C, 387




695

3. Undue influence.] — Deceased, on her
death bed, made a will bestowing four
fifths of her property on her step
and appointing the husband of
I'he will
was executed in the presence of the so
drawn, and of
It was closely

will, but re

I'here

daughter
her stepdaughter sole executor
licitor by whom it was
the attending physicians
similar in terms to a former
was evi
its

duced certain legacies

dence that the deceased understood

terms and was of sound mind

Held, reversing the decree of the Judge
of Probate, that under the circumstances
influence
That

assume

burden of showing undue
those attacking

it would

the
was on the will
be unreasonable to
that the deceased in making a new will
wished to duplicate the provisions of a

former one

Re Estate Annie Fitch, 26/105

4. Competency of testator—Expert
witness.] —The will of M
on the ground of mental
owing to weakness resulting from ill
ness, The that
withstanding the illness from which he
was suffering at the time his instrue-

ti for the will were given, his answers

was attacked
incapacity,

evidence showed not

to all questions asked were coherent and
sensible, and, in the opinion of the per
son who took the instructions, he com
prehended the questions, and the will as

a whole. At the time the will was ex
ecuted he was in a drowsy condition as
the result of his disease
and had to be aroused
time:—Held, he had made a valid will

(pneumonia),
from time to

Held, also, per Henry, J., that the fol
lowing question was beyond the scope of
any that might be asked of a medical
expert had
ceased, because it presupposed a knowl
“Would

in his condi

witness, who seen the de
edge of law as well as medicine:
you say that the deceased
tion, at the time the notes of his will
were being taken by Mr. F., was in a
condition of sufficient mental intelligence
to dispose of his estate?”

Also, per McDonald, C.J., that a son
might have suggested claims which tes-
tator had recognized in his will, without
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illegality, provided he did nothing to co
erce the will or bias the judgment of the
Estate

John A. P. Mclellan, 28

MeLaughlin v. MeLellan, 26 8.C.C. 646,
interval—

testa

5. Insane delusion—Lucid
Burden of proof |
tor, revoking one made some seven years

The will of a

before, materially reduced bhequests to his
wife and son, and bestowed substantial
portions of his large property on collat
eral that
fore and after the making of this last
will, the testator was laboring under a
wholly groundless and
to the effect that his wife and son were
maintaining improper relations to one
another, amounting to
Otherwise he appeared perfectly rational

Held, rejecting the will, that where an
insane delusion of sufficient intensity to
rsion to take the
place of natural affection. is to
have existed before the making of a will,

relatives. It was shown be

insane delusion

monomania

cause suspicion and av

shown

it is on the person supporting it to show
that at its the

delusion was inoperative

the time of execution

Re Estate John Farquharson, 33/261

6. On further appeal,
Court of Canada, Sedgwick, J., dissent
ing It, holding
that the fact that the testator in mak
ing his will had made provision for his
wife and son at all, was proof that he
was not at the time laboring under such

the Supreme

reversed the above re

a delusion with regard to them
Skinner v. Farquharson, 32 S.CC. 58

7. Charge for maintenance of widow.]
Action for declaration

See Cuance, 1.
8. Not a personal obligation of devisee
of the fee
Sea CHARGE, 2

0. Conditional devise—Religion of de
i Statute of Limitations.] A testa
tor devised an undivided one-third inter-
est in land to AM., an infant grand
son, who was to become seized on ar
riving at the age of 26, except “in the
of the AM. embracing the

event said




Condition of

making

claim

Pro
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ing her lifetime, or by her last will and ing esta ' e passing of
testament, then, as to so much thereof which there uld be no il devise over
as shall remain at the time of her death expectant, where there was no estate tail
in respect of which she shall die intes to support the remainder
tate, n will is that my trustees, after Per Gwynne and Girouard I, that
named, shall stand possessed thereof, and this result was accomplished not by the
that the same shall vest in them, el Act of 1851, but by the Act as amended
The widow died intestate, leaving a in 1865, during the time tha ) ood
large amount of property undisposed of seized
and a case was stated the opinion Zwicker v. En 20/258, 27 S.C(
of the Court as to whet it descended o
to her representatives or to the trust
f the will of C.B.B 14. Joint tenancy—Tenancy in com
Held, that the idow had taken the mon. | A will devise ortain property
property ab tely, and that the pr to the testator's tv their heirs
viso a was void as repugnant to | ° ahd peviies el e Sevieess
il fo A adiil o sl would jointly and in equal shares pay
a will Ser Dae to | b e @ done the testator lebts and the legacies i
lution of her estate upon intestacy other the will. There wore x lege o
wise than as the law directs - W S on of the tee
tor, and t ¢ were to be paid | t
Bowman v n, 26/318 jevisees at the ration of 2 :
6 and yvears ively I estate
13. Estate tail—Act abolishing—Ex vested before tatute abolishing
ecutory devise over.| - A testator who sint tenancies 18 repealed in Nova
died in 1850, devise rtain real estate Se "
to his grandson | and in the event Held, a in tenancy was created
(which happened) of his not returning | Though slight words of the instrument
from sea, to his n J But should J of creation would be construed as an in
die “without leaving any lawful heirs, | tention to create a tenancy in common
then I order that all my real estate yet the above provisions regarding pay
revert and fall back to my great-grand ment of debts and legacies, and the di
son P, and should my great-grandson P rection that the deviseps should “jointl
die before my son J. (as he did and in equal shares pay, et clearly
or without any heirs, then to | indicated an intention to create a joint
RZ’ tenancy
1, became seized and held the real es But on appeal to the Supreme art
tate until 1801, when he sold in to of Canada Held, reversing the above
defendant, and this action was by 8Z Taschereau and Gwynne, 11, dissenting
against J.'s grantee, claiming under the that there was evidence of an intentior
will on the death of J | on the part of the testator to effect a ses
Held, that the devise to J. was in fee erance of the devise, and that the devisees
simple, either under the Wills Act (RS. | taok as tenants in common
Bbth Series, ¢. 80), or under the Act of Clark v. Olark, 21 17 B.CL
1851, abolishing estates tail, but that
there was a valid devise over to plaintiff 15. Vested and contingent interest—
in the event of J.'s dying without issue. Protection against waste.] By his will
the expression “lawful heirs” meaning 2 testator provided as follows: “I give
children or issue, to which defendant’s levise and bequeath unto my dear wife
estate derived from J. was subject 1. all my real and personal estate, et
Defendant appealed to the Supreme to have and to hold the same to my sail
Court of Canada:—THeld, that the ex wife J., her heirs, executors, ete,, f
pression “lawful heirs” was equivalent ever” And my will is further
to “heirs of his hody,” and that there that in case there should he any child
was created an estate tail within the or children of my deceased bhrother Maun
prohibition of the Act of 1851 abolish rice living at the time of the decease of




Vested « ntingent inte R
' pugnar e ns
Trus D Ve T {
est
.
to be f | 1 \ tha
i f §50 p
ing life | % Similar bequest Dying during
E. died Apm 88 H ‘ minority I ex
May, 1887, and a ’ as stated for the etly J
pinion of the ( t M t e
fant child i} { tr f \ that erest wa
tion to he mad He ¢ ‘ nis
. . aladed ament s o media ‘ ed Yo t
eath of testat ‘ ! { I { "
the ever fr t reum ). Vested or contingent interest—De
ta \ trar L e i ferred payment \ esta ted
re . nt e a8 to t ot lin




703

attain the full age of 21 years, and there
upon to divide such residue and its ac
cumulations, and unapplied income, if
any, share and share alike (among
certain named children). and the
issue of any one or more of my children
last above named who may have died
before such distribution is actually
made "

Held, that the children named took a
present interest in the residue,
which was liable in each case to become
divested in the contingency of dying
without issue, and that the time for dis-
tribution was lawfully deferred until the
youngest child should be 21 years of age

One of the children named having died,
after the testator, unmarried, and with
out issue, but leaving a will in which
she devised her interést in the said resi
due

Held, that when the time came for dis
tribution, her devisees would be entitled,
and that her interest on her death did
not vest in the surviving residuary lega
tees of her father

Another of the children named, hav
ing survived the testator, and died at
the age of 12 years:—Held, similarly,
that the residue having
vested in him, his administrator was en
titled, and that a provision of the testa
tor's will providing for a lapse in such
a case was repugnant and void,

Butler v. Butler, 20/145

vested

the estate in

20. Power of appointment—Vesting of
estate.] Succession duties Construe-
tion of Act.

See SuccessioN DUTIES, 2,

21. Devise of residue—Construction.)

A testatrix directed her executor to
convert her estate into money, and out
of the income arising therefrom, first to
pay her sister C. annually for life 300,
the balance equally between the wives
and children of her sons R. and J. An
other clause provided “. that the
whole of the principal sum of the residue
of my estate, subject only to the annu-
ity of my sister C. shall be paid

and applied and the income thereof shall
be paid and applied to the use and bene-
fit of the wives, ete.

WILL.
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The sixth clause of the will was as
follows: “As to all the rest, residue and
remainder of my estate, real as well as
personal, and wherever situate, 1 dispose
of the same as follows to the
wives, ete.”

Held, that she had disposed of her
whole estate, including the portion from
which the annuity to her sister C. was
derived.

Re Estate
Watt, 20/100

Mary Watt, Mitchell v

22 Vested estate—Residuary legatee
with power of appointment—Insane with-
out making will.) stated
between the trustees under the will of J.
T., and the persons entitled thereunder,
as to the disposition to be made of the

Special case

share of E., one of the testator’s daugh
ters, married to M., and
England.

The trusts of the will were: (1) to in-
vest, and keep invested, all the estate;
(2) to pay the income, in equal shares,
to testator’s four children; (3)
of the death of any child before reach
ing the age of 21, and unmarried, to di-
vide his or her share among the suryiv.
ors; (4) on the death of any child after
reaching 21, to pay over his or her share
as by his or her last will directed.

After reaching the age of 21 and be
ing married,
out making a will,

The Court was unanimously of the
opinion that the of E, was
vested, under the terms of the will, and
would not revert in the case of her dying
without appointing, also that it was not
subject to the Married Woman's Property
Act, also that M., as hushand of E., was
entitled to receive and reduce into pos
session the share of the principal moneys
Lelonging to F., subject to a settlement
for herself and her children, a scheme
for which should be reported to the Court
by a Master, after hearing the parties,

Dwyer v. Mapother, 26/204,

domiciled in

in case

E. became insane, but with-

interest

23. Ambiguity—Life estate.]—The will
of C, divided his estate into two parts,
one of which was to go to his son abso-
lutely: “The other one of such parts to
be invested by my executors and the
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proces ere ) Abatement of legacies ere
AM
. . ] 1 ts, an n
| abd
{
t
I
Alterations Wher considered
ade—Property afterwards acquired
i a
]
pet
rd G
v . T
24. Special discretion to executor . 4 fathe
Does not continue to one substituted | rite . {
Deceased a ted ntiff i s ob e b Baosais s
AV exe ant as bearin 1 I t t
effect { prope posing of eritar
t By a ¢ ) 1 Held it the | the
tior f f ! '
legacies i VA be not pr \ 1l it the bur
fixed 1 elf. S ' ‘ \ the | ! t r
veyed all . ! rate the will, t by
lefendant, upon certain trust luring some evidence that they were ten
I life, thereafter to dispo f € prior to its ¢ ition, whi not ha
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vill, | p last codicil he appointed her 18 t thereof
his le executrix, in substitut for 1 wa 1 88 en the
plaintiff testatrix \ na tieal condition of
Held, that defendant, not plaintiff, was health and looked forwa the likeli
trustee for carrving out the provisions of hood of not rvi r o d 0 ur
the will, but that the diseretion as to gical operation which she was about to
paying legacies in land “at a valuation | submit to. Her father died in 1887; she
to be fixed by himse!f” was of a per in 1890. Before her father's death her
sonal nature, and did not continue to de estate wa worth about $40.000, after
fendant, but that the Court might take wards about 8100000
over the funetion, and order a sale for The present application was to deter

ition to be made of the

the purpose of paying the legacies mine the dis
Townshend v. Brown, 22/423 amount the testatrix had acquired from

23—nN.8.0.
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her father after the making of her will,
the surviving heirs of her father assert
ing as against her residuary legatee, that
such amount reverted back under a
clause of her father's will: “should any
of my children die without issue and
without a lawful will, then their shares
shall revert back to my estate, and shall
be equally divided among my surviving
children.”

By RS. 5th Series ¢, 89, s 21, every
will is to be construed as if made imme-
diately before the death of the maker,
unless a contrary intention shall appear
by the will,

Held, that CM.L. had made a valid
disposition of her whole estate. That
apart from the interlineation held supra
to be invalid, mno intention to dispose
only of the estate which she had at the
date of the will, could be gathered from
a reference therein to her estate as
“worth $40000." or a direction that her
estate was to
vested.”

Per Ritchie, 1., if circumstances out
side the will can be considered, the inten
tion that it should dispose of the whole
is shown by the faet that she made no
new will after the death of her father.

Semble
tention must be unequivocal, to work an
intestacy, in the face of a statute meant
to obviate such a result,

continue as at present in

words in a will showing in

Re Caroline Lawson, Jordan v. Fairie,
25/454

27. Annuity—Apportionment — Power
of sale.|—A testator devised his real es
tate to executors in trust to pay an an
nuity to his wife, and to permit two par
eels to be occupied by two children, and
further permitted the executors to ap
portion the contributions of these par
cels to the annuity in any way they saw
fit.
in unequal sums
values :—Held, under the will they were
justified in doing so, it being an admin
istrative, not a judicial act. Also, if the
contribution of one of the parcels could
not be provided for by the power of
mortgage or leasing given by the will,
the Court had power to order a sale,

Roche v. Roche, 22/211,

See also CHARGE,

They apportioned the contributions

hased on respective

WILL,
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25 Letter—Whether testamentary. ] -
Action by administrator for money of de-
ceased. Defence gift inter vivos,

See Gurr, 1,

20, Lost or destroyed codicil—Whether
ked—8 ding ol -
Appeal from the decree of the Probate
Court in favor of the validity of the will
of AM,, dated 17th July, 1880, and two
codicils, dated July 21st, 1882, and De-
cember, 1882, and refusing to admit to
probate a codicil dated June, 1882, proved
to have been destroyed in the presence
of the by the solicitor who
drew the codicil of July 21st. The only
evidence of the contents of the destroyed
1 was that of this solicitor, which
went to show that it revoked the residu
ary bequest of the original will to D
College, substituting a
(amount not remembered ), for the pur
pose of founding scholarships, also that

testator,

specific legacy

it mmde a begquest (amount not remem
bered), to “some Preshyterian body " and
left the residue undevised. This codicil
was not specially revoked by the later
ones, and the petitioner, in right of the
next-of -kin, claimed that it was entitled
Held, that as there was
nothing definite as to the contents of the
codieil, either as to the names of lega
tees or amounts of legacies, there was
not enough of substance remaining to
justify its admission to probate, That
so doing would be effectually to frus
trate what could he known of the de
signs of the testator, by delivering the
whole residue to persons in whose favor
he had never manifested any testament
ary intentions

Re Estate Alex.

to probate

MeLeod, 23/154.

30. On appeal to the Privy Council:

I, that though the reference in the
il of July 21st, 1882 (which con
firmed the original will and did not men
tion the eodicils), was to the date of the
will only, that was not sufficient in itself
to restrict the confirmation to that doen-
ment, yet other words and surrounding

circumstances could and did convey such
an intention with reasonable certainty,
and aceordingly the will after confirma




P——

709 WORDS 710
tion, was 1 nger affected by the pa WINDING UP
S ROV .y i |
June Nee COMPANY PARTYNERSHIP,

Mcleod v. MeNab, 1891, AL, 471

il. Proof in solemn form-—Weight of
evidence—Persons interested.| Iy |8 WITNESS
the will of M. was proved in common
forim on the eath of K.. ane p ’ . Disobeying subpoena ~ v n
nesses, who swore that it wa ned - 5 . Al matt .
the testator in his presence, and in the P, g g .
presence o M the ther i e - 15 not tendered ] I U | not hound
that the witnesses signed in the presence hitend

See LIQUOR LICENSE AcT, 25

of each other. The will was probated and

remained  unguestioned  for 24 yeu
when, after the death

it was set aside by the Judge of | il

n the evidence of the other witne M

of the witne
interested partic

I'he devisee of a portion of the property

under the will conveyed his interest to a
third party nd | several intermediate
conveyance ame to M., w pposed
the setting aside of the will: — Held, that

M., as “a party
entitled to Ie

interes was clearly

heard, though not speci

fically cited. And the naming specifi
cally of heirs, devisees, legatees and next
of kin in the Statute (RS, 1900 158

8 3), was merely a matter of direetion

leaving it open to those having an ir
terest, to intervene for the purpose of
protecting their rights

Re Estate Ranna W, Hill, 347404

32. Promise to provide by will | Re

muneration for services Implied con
tract. Locus parentis

See CONTRACT, 14, 15
33. As an inducement held out.)

Frandulent dealings. Undue influence

See PARTNERSHIPF, O
34. Testamentary intentions, at vari
ance with will. Evidence rejected

See EviDENCE, 20

Tampering with witness
e ANADA TEMPERANCE ACT,
Generally

See EVIDENCE, 4

WITNESSES AND EVIDENCE
ACT

WORDS

Defined, construed, referred to, etc

Abide by the decision” See Ap
peal, ¢

Action” See Action, T

Adjust,” “ Adjustment "—of claims
See Probate Court, 15

Advances” See Insurance, 19

Against the form” omitted In

lictment Criminal Law, 19
All the estate, etc.”. See Deed, 2
British Law.” See Shipping, 5

By the Court” Order. See Prac
Decision.” See Decision

Drawing freights” See Shipping, 4

Effectually prosecute.” Bond. See
Appeal, 33
Faith” Juvenile  offender Re

formatory. See Criminal Law, 28

“ Feloniously "

See Criminal Law, 9

Grade " in
Evidence, 43

Horton’s Sash Patent.”

In or from.” See Criminal Law, 12

omitted Indictment

construction work. See

See Patent

~
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“In or mear”. Jurisdiction. See Ma
gistrate
Information.” Nee Information
“In front of.” Seel k]
In the County Court.” See Aflida
vit, 2
Joint Stock Company.” See Com
pany, 1
Last dwelt” See Probate Court,
1

“ Lawful heirs” See Will, 13

“Likely to be permanently injured”
See Criminal Law, 6

‘Nearest recurring anniversary.” See

Minerals, 10

Offence,” includes

Mines and
Pro

See Criminal Law, 4

breaches of
vincial law
“Owner” of ship. See Criminal Law,
1
Penalty.”
Aet, 15

“Plead in bar” See Probate Court

See Canada Temperance

“ Proceeds,” * Interest,” *“ Discharge
able” Seo Will, 23
“8Ship.” See Shipping, 10

“ Street” “ Highway." See Trespass
4
“ Sureties,” number required Nee

Replevin, 6
“Three most public places in settle-
ment.” See Cat
tle, 1
‘ Vouchers”
“Wages and earnings”

Woman's Property

Impounding  of
See Probate Court, 2
See Married
Act, 6,
“ Warranty,” * Warrant.”
24

See Sales,

*Within one year,” “In one year"”

See Interest, 4

WRIT.

Of error.| —See CmiMINAL Law, 16
Of possession. | See Possessiox, 17
Of summons, generally.| See PRAC-

TICE, 60

Specially indorsed —Setting aside ap.
pearance. | —See PrAcTICE, 1,

Specially indorsed — Setting aside
plea See Preapixa, 40,

WRONGFUL DISMISSAL.

2
WRONGFUL DISMISSAL.

1. Construction of contract of hiring.)
for NN, of
the defendant company for wrongful dis
sal of plaintiff from his office held

Action by general agent

under a written agreement, a term of

which was as follows: “Each party here

to may terminate this agreement by giv

ing the other written mnotice to that
effect, and the agent shall not be en

Hiums

titled to any commission upon pre
collected or received after the expiration
of such notice The defendant

company treminated the contract instan

ter, by written notice, and the defendant
laimed  dama contending that the
uso of the words “ after the expiration.”
implied that a veasonable time was to

elapse before the contract should termin
nte I

for #1700 dam

o jury having found for plaintiff

s (which upon appeal

the plaintitl offered to reduce), the de
Held, allowing appeal, that the con
tract might be terminated at any time
instantly, and that even admiting plain

| tils contention, the verdiet eonkd not
{ stand, becanse the jury had not been in
1 structed as to what was a v mable
time and thus made the error of award

ing excessive damages.

Doyle v, Pheenix Ins, Co,, 257436,

2 Hiring by provisional directors—
Authority to bind.]  Plaintiff brought
against  defendant for

action company

wrongful dismissal from its  employ
under a special agreement in writing, as

follows

|
\
1

“We, the undersigned, jointly and sev

erally agree to engage and hire CMO,

| engineer, for the period of one year from

| this date at a salary of $250 per month,

| The services to be performed to be in

connection with railway and other sur-

veys.

‘ ‘A. C. R

| “W.4.F
“1 MeK,

“May Sth, 1863."

These persons were named with others
as p of defendant
company, in its act of incorporation,

visional  directors

N
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passed 28th April, 1883, but the com 4. Contract of hiring—Not to be per-
pany was not organized until August, formed within one year.| —Whether on a
1893 change of circumstances, a contract may

Up to October, 1893, plaintilf was di be implied notwithstanding the Statute

of Frauds

See FRAUDS, STATUTE oF, §

rected and paid by the abovenamed R,
thereafter and until the end of June
1804, the date of the dismissal, by de

. 5. Board of Health—Employing physi

fendant company
cian.] - The municipality liable ex con

Held, there being no resolution of the | tractu, but not for damages for wrongful

board of directors either in relation to | dismissal.  Construction of statutes
his  employment or dismissal, that See MUNICIPALITY, 3

the above contract was not made, and »
did not purport to be made, on behalf of 6. Town Clerk.]—Remuneration fixed
defendant company, and even if so in from time to time by resolution of Coun
tended, wae heyend the powers of three | St No evidence of contract. No right
out of eight provisional directors before to retain town moneys to meet supposed
aald, CJ., dissent. | i8im

organization Mol
. See IncorronaTen Towxs, 3

Quaere, had plaintiff chosen to bris

7. Recorder of incorporated town
Under the Towns Incorporation Aet,

action in respect to a general contraet

vearly hiring, evidenced by the rec

1888, the Town Council not being the

tion by defendant company of the exist corporation,” and not being specially
ence of an arrangement similar to that of empowered by statute, may not dismiss
May Sth, instead of relying solely on a town officer for cause

that contract, m

t he have recovered See IXCONPORATED TOowx, 4

at least a month’s ary in lieu of no
tice. (And of, FrAUDS, STATUTE OF, 9.) 8. Right to better particulars ] The

s for wrongful

O'Dell v, Boston and Nova Seotia Coal plaintiff claimed damag
Co., Lad., 20/385 dismissal from the position of manager
The defence set up in terms of general

description, incompetency, acting bheyond

his authority, disrespect to his superiors
3 Hmng n w'I(lnl_C|.“" 'e"""‘l injury to defendant’s business, ete,, ete
dismissal.] —Defendant and plaintiff had The plaintiff applied on afidavit of his

entered into a contract in writing, under solicitor to the effect that it was im

which defendant agreed to ploy plain possible to draw a re ply to such a plead
tiff for the season, services to rin April ing, for better particulars Held. in ae

20th. It contained a clause under which tions of this kind he was entitled to
defendant reserved the right to dismiss them to prevent being taken by surprise
for eause Afterwards defendant wrote on trial, and though the Chambers Judge

plaintiff stating that operations would in refusing the applieation acted in a

begin earlier than anticipated, and ask matter left to his discretion. yvet his ex
ing him to veport for duty April 12th, | ereise of that discretion was subject to
which he did. Next day defendant dis review on appeal

missed him, tendering him enough to pay Ashton v. Nova Scotia Cotton Co,, 22/

him to date | 309
Held, that plaintiff was at that date R
0. Erroneous deduction by Judge—Re-
versed on appeal. ] In an action for
wrongful dismissal, the plaintiff having
| been dismissed by defendant with one

employed under the written contract, and
was subject to the clause regarding dis
missal for cause. And that drunkenness,

alleged and proved by defendant, was Aoas
week's wages in lieu of notice, plaintiff

’ contended that the contract had been one
of yearly hiring The County Court

sufficient cause.

Doyle v. Wurtzburg, 32/107
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Judge found that there was a weekly

hiring, but that plaintiff was entitled to |

more than one week's notice. Both par-
ties appealed.

Held, that the finding of the Judge as
to notice required was wrong and should
be set aside, but that substantial
grounds must appear for setting aside his
finding as to the nature of the hiring.
There being no other witnesses but plain-
tiff and defendant, who contradicted each
other directly, the preponderance was in
favor of defendant.

Holloway v. Lindberg, 20/462,

10. On a re-trial it developed that the
business of defendant had been taken
over by the HB. Co, with whom plain-
tiff continued during the term of em-
ployment agreed on:—Held, that it

DISMISSAL.

might be luded that the cont of
hiring between plaintiff and defendant
thereupon came to an end by mutual
consent.

Holloway v. Lindberg, 30/421.

716

11. Burden of proof shifting. | Plain
tiff, suing for wrongful dismissal, proved
a yearly hiring by production of a writ
ten agreement and swore that he was
dismissed by defendant. The only de
fence was that plaintiff had left the em
ploy voluntarily, The parties being in
direct conflict, and the weight of evi
dence appearing to be little, if any, in
favor of defendant.

Held, plaintiff should recover, the bur
den of establishing his defence resting
on defendant. Meagher, J., dissenting

Melnnes v. Ferguson, 32/516
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