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PREFACE

The writer’s aim in this work has been to afford some prac
tical assistance to the Canadian lawyer when called upon to de
termine the rights of the parties under a fire insurance contract.

I such a case special difficulties confront him. The general 
principles of insurance law are, in Canada, modified by local 
statutes, and the statute law itself is not uniform, but differs 
widely in the various provinces.

Again, in the questions which commonly arises for con
sideration, little assistance can be obtained from the English 
eases, because there are no statutory enactments in England 
which interfere with the freedom of contract between the in
surer and the insured, and the jurisprudence in the United 
States is so inharmonious, that in many branches of insurance 
law, notably in cases in which agency is involved, authority can 
be found both ways for most propositions of law which arise.

The writer has only attempted to expound the law of fire in
surance as determined by the decisions of the Canadian courts, 
and has cited English and American oases where they illustrate 
or support such decisions.

In Chapter I, the writer has attempted to show the advantage 
of a uniform policy of fire insurance for Canada. After writing 
the succeeding chapters of the book, he has been still more 
strongly impressed with that view. It may be worth while 
stating a few of the reasons more in detail.

Legislation with respect to the conditions which alone shall 
govern fire insurance contracts, has been adopted in all the prov
inces of Canada except New Brunswick and Prince Edward 
Island, yet in no two provinces are these conditions the same.



Tl PREFACE

The differences are often immaterial, but occasionally they are 
very substantial. Where a legal decision of one province is 
cited in another, this necessitates a careful consideration and 
comparison of the language used by the Legislature in the two 
provinces. For example, the provisions bv which variations and 
additions are permitted in Ontario, and which were under con
sideration by the Privy Council in the Citizens Ins. Co. v Par
sons (7 App. Cas. 96), are by no means identical with the cor
responding articles of the Quebec Insurance Act.

Again, in all the provinces except Manitoba, the statutory 
conditions are declared to apply to contractu of fire insurance, 
whereas in the latter province it is policies of insurance which 
alone are affected, and the Privy Council has held Queen Ins. 
Co. v Parsons (7 App. Cas. 132) that this does not include a 
provisional insurance by interim receipt, and of course it also 
excludes oral contracts of insurance.

In Ontario, Quebec, Manitoba, Alberta, Saskatchewan and 
British Columbia, the statutory conditions are expressly made 
applicable to mutual insurance eompanie but this is not the 
case in Nova Scotia. In Manitoba, altli gh the Mutual Com
panies arc governed by the Fire Insur e Policy Act, certain 
matters void the policy whether m lal or not, a provision 
quite inconsistent with the first and uni statutory conditions.

These and other incongruities and anomalies which could be 
pointed out. emphasize the desirability of having some uniform 
legislative enactment which shall control the relationship be
tween the insurer and the insured. Fire insurance has become 
so universal in the commercial life of to-day that it is almost 
as necessary to have the contract fixed and uniform as it is to 
have the law relating to bills and notes codified in the Bills of 
Exchange Act.

E. B. CAMERON.

Ottawa. December 1st. 1908,



ADDENDA AND CORRIGENDA

Page 253.—«Application.

Where an application contains a note that the applicant is 
requested to answer the questions fully, and he failed to make 
any answer to some of the questions, the Court said that it was 
impossible to hold that where the company merely “requested” 
full answers to all questions, they meant to make, and had made, 
the giving of full answers to all a condition precedent to the 
validity of the contract. — Rowe t*« London & Lancashire Fire 
Ins. Co., 12 Or. 311.

Page 495.—Variation to condition 4.
By a variation or addition to statutory condition no. 4, it 

was provided that “When property insured * * or any part 
thereof shall! be alienated, or in case of any transfer or change 
of title to the property insured, or any part thereof, or of any 
interest therein, without the consent of this company indorsed 
hereon, or if the property hereby insured shall be levied upon, or 
taken into possession or custody under any legal process, or the 
title be disputed in any proceeding at law or equity, this policy 
shall cease to be 'binding upon the company.”

Held, affirming the decision of the Court below (26 Gt. p. 
113) that this variation of addition was neither just nor reason
able, and was not binding upon the assured.—Santis V8. Standard 
Ins. Co., 27 Gr. 167.

Page 497.—Variations to condition 16.

In a policy of insurance, it was provided, by way of varia
tion of statutory condition ino. 16 providing for reference under 

. the Anbitration Act in case of differences, that if any difference 
arose as to the value of the property insured, of the property 
saved, or the amount of the damages or loss, the same should be 
submitted to and ascertained by appraisers, one to be appointed
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•by 'the assured and one by the company, who were to select an 
umpire, and that the assured and the company should pay the 
appraisers respectively selected by each of them, and that each 
should pay one-half the expenses of the umpire:

Held, that the variation was not binding upon the assured, 
not being “just and reasonable to be exacted by the company”, 
inasmuch as it was more stringent and onerous than the statutory 
condition.—iCole t’s. London Mutual Fire Ins. Oo., 15 O. L. R.,619.

Page 539.—Expertise—Arbitration.
R. 8. Q., art. 5324-5330.
Vide Labbé rs. Equitable Mutual Ins. Co., Q. R. 29, S. C. 274; 

Montinaguy Mutual Ins. Co. rs. Carbonneau, 16 R. L., 275.
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THE LAW

FIRE INSURANCE
IN

CANADA

CHAPTER I
Introduction. — Origin of the Statutory Conditioni. — Federal 

and Provincial Legislative Jurisdiction.

Probably in no department of commercial activity has a 
more marked development taken place in Canada during recent 
years than in that of fire insurance. During the last five years 
the amount at risk in Canada by all companies has increased 
at the rate of nearly one hundred million dollars per annum 
until the total has now reached one thousand five hundred mil
lion dollars, for which the insured pay in the neighbourhood of 
fifteen million dollars per annum. (2)

(1) This Chapter contains the substance of an article by the 
writer Intituled "a Mea for a uniform Contract of Fire Insurance 
for Canada" In the Can. Law Times, vol. 19, p. 105.

(2) Canada Year Book, 1007.



2 THE LAW OF FIEE INSURANCE IN CANADA

This growth in the volume of business has been accompanied 
by new departures in the methods of transacting fire- insurance, 
and by a greater complexity in the nature and character of the 
risks undertaken, while more intricate problems of insurance 
arc presented to companies for consideration than were dreamed 
of twenty-five years ago.

In the early days the utmost freedom prevailed in fire in
surance as in all other commercial contracts, but in time the 
unfairness which some companies displayed in the case of per
fectly honest losses, led to the interference of the Legislature in 
the Province of Ontario. The Courts in a number of instances 
previous to the year 1874 called attention to the great hardship 
to which the insured was subjected, by the unconscionable nature 
of the conditions attached to the contract of insurance. In the 
judgment of the Court in the case of Smith vs Commercial 
Union Ins. Co., (3) after pointing out the complexity and far- 
reaching nature of some of the conditions, Chief Justice Wilson 
says:

“ This is a degree of inquisitorial power under the penalty of 
a forfeiture of the insurance money, which it is vexatious and 
difficult to comply with, and which is about equal to the for
feiture of itself, and almost a perfect immunity to the insurers 
against their ever paying the money.

“ The. conduct of companies when enforcing rigidly such con
ditions, lias often been complained of by the Courts, by reason 
of the number and nature, and difficulty of the conditions they 
introduce into their policies; and the time perhaps has come 
when the Legislature should interfere, to stand between them 
and those they insure or pretend to insure, or, in other words, 
the public, by limiting them to such conditions which the Courts 
shall determine to be reasonable.

“ Companies are often imposed upon by wilful fires, and by 
very fraudulent conduct on the part of the assured...

“ At present it is a mere system of attack and defence. The

(3) 33 U. C. R„ at p. 90.
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more fraudulent or felonious the attack, the more numerous, 
complicated and guarded the defences are. But that is a war 
calculated only for two very special classes of persons. The 
honest people are lost sight of, and suffer in the conflict.”

Adopting the suggestion of the Courts, the Legislature <>f 
Ontario, by 38 Viet., cap. 65, adopted the following legislation :

"A commission is to be issued by the Lieutenant-Governor 
addressed to three or more persons holding judicial office in this 
Province, for the purpose of determining what conditions of a fin 
insurance policy are just and reasonable conditions."

To carry out this legislation, the following Judges were 
subsequently appointed: The Hon. William Buell Bichards, 
afterwards Chief Justice of the Supreme Court; the Hon. John 
Godfrey Spragge, afterwards Chief Justice of the Court of 
Appeal; the Hon. John Hawkins Hagarty, afterwards Chief 
Justice of the Court of Appeal; the Hon. Samuel Henry 
Strong, former Chief Justice of the Supreme Court, and the 
Hon. Christopher Salmon Patterson, subsequently Puisne Judge 
of the Supreme Court. The Commissioners brought in their 
recommendations, which are contained in the Act of the follow
ing year as 39 Viet., cap. 24. This Act, with some few amend
ments, contains the statutory conditions now in force in the 
Province of Ontario.

The original report of the Commissioners has been lost, al
though a careful search in the provincial archives has been 
mode for it. We arc not, however, left entirely in the dark as 
to its contents, as a copy seems to have been before Chief Jus
tice Armour when preparing his judgment in Parsons vs The 
Queen Ins. Co., (4) where, in discussing the statutory condi
tions he says : “The Commissioners appended to their report the 
conditions settled and approved of by them, and stated in their 
report that these conditions had been settled after consideration 
of the policies of all the companies doing business in the Prov
ince; that suggestions had also been received from several prom-

(4) 2 O. It.. 40.
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incut merchants, and the policy suggested by a committee of the 
Dominion Board of Trade had also been made use of ; that the 
Board of Fire Underwriters of Toronto were furnished with a 
draft of the proposed conditions, and their suggestions and 
criticisms were received by the commissioners, and when prac
ticable admitted, and the commissioners staved that it was to be 
hoped, therefore, that these conditions as settled embodied what 
was reasonable in the views of the two great classes interested, 
insurers and insured.”

The eminence of the members of the Royal Commission is a 
sufficient guarantee of the value of its report, but the provision 
that variations might be introduced, indicates that the commis
sioners did not think every reasonable condition had been ex
hausted. It is apparent that the usefulness of a standard form 
is impaired by permitting any variation or addition to be made, 
and the aim of legislation in the United States has been to give 
a set of conditions so full and complete that variations may be 
absolutely dispensed with.

In their practical application various deficiencies were found; 
some of these have been corrected by later legislation, but others 
still remain, and a time has come when the conditions so val
uable in their day should be revised and made to conform to 
modern commercial requirements, and at the same time made 
applicable to the whole of Canada.

It must be remembered that every contract of insurance which 
is so framed that the company is not fairly and properly pro
tected from dishonest people, inevitably results in the loss being 
borne by the insured who are honest. If companies are com
pelled to pay unjust claims so as to avoid litigation, the means 
is always in their hands to recoup themselves by increasing their 
rates of insurance, and no legislation can possibly prevent them 
from so doing. During recent years in the Province of Ontario, 
a vigorous effort has been made to obtain certain amendments 
to the statutory conditions, but so far without avail. The move
ment had not been one coming from the insurance companies, 
who are in the business for profit, but from the purely mutual
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companies, who liave a practical monopoly of the non-commer
cial or non-mercantile hazards outside of cities and towns 
throughout that province. No feature of fire insurance is more 
interesting than the growth of wliat have been called the Farm
ers’ Mutuals in the Province of Ontario. These arc local in
stitutions officered by the loading farmers from almost every 
county in the Province. The companies are eighty-tliree in 
number, and along with a few other mutual companies that 
undertake mercantile business, as well as farm risks, they carry 
over $230,000,000 of risks in this Province. These mutual com
panies have organized an association called The Mutual Fire 
Underwriters Association of Ontario, wliich assembles annually 
in the city of Toronto for the transaction of business affecting 
the general welfare. For a number of years a strong deputation 
from the association interviewed the Provincial Government, urg
ing amendment to tho statutory conditions, but in vain, and it 
is evident that in asking such legislation the Mutual Companies 
speak quite as strongly for the insured as the insurers, and this 
affords very cogent proof that the Ontario statutory conditions 
are not wholly satisfactory, but require revision and amend
ment.

Federal and provincial legislative jurisdiction.

The question has been raised whether the Parliament of Can
ada has jurisdiction to legislate respecting fire insurance con
tracts.

This necessitates a careful consideration of the decisions of 
the Privy Council since the passing of the B. N. A. Act. At 
first blush one might be inclined to think that the decision in 
the Citizens Ins. Co. vs Parsons, (6) was opposed to the conten
tion that any such power exists, but a careful consideration of 
tire case itself and the subsequent decisions of the Privy Coun
cil, where this case has been further considered, do not support 
tha< view, but on the contrary will, I venture to think, clearly

(5) 7 App. Cas., 96.
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establish the jurisdiction of the Parliament of Canada to deal 
with this subject. In the Citizens Ins. Co. vs Parsons, the ques
tion for the Court to determine was the right of the Legislature 
of Ontario to adopt the Act to secure uniform conditions in 
policies of fire insurance, (39 Viet., cap. 24).

It was contended on behalf of the Federal power that the 
jurisdiction could be claimed under the 2nd. sub-sec. of sec. 91, 
namely, legislative authority over the regulation of trade and 
commerce, and secondly, under the general powers conferred 
by sec. 91 “to make laws for the peace, order and good govern
ment of Canada in relation to all matters not coming within 
the classes of subjects which this Act assigned exclusively to the 
Legislatures of the Provinces.”

Lord Watson, in the case of Attorney-General for Ontario 
vs Attorney-General for the Dominion, (6) says that power to 
legislate under the authority of the general powers conferred by 
sec. 91 will not extend to any of the sub-sections of sec. 92. He 
makes use of the following language:

“ But to those matters which are not specified among the 
enumerated subjects of legislation, the exception from sec. 92, 
which is enacted by the concluding words of see. 91, has no ap
plication; and, in legislating with regard to such matters, the 
Dominion Parliament has no authority to encroach upon any 
class cf subjects which is exclusively assigned to provincial legis
latures by sec. 92. These enactments appear to their Lordships 
to indicate that the exercise of legislative power by the Parlia
ment of Canada, in regard to all matters not enumerated in 
sec. 91, ought to be strictly confined to such matters as are un
questionably of Canadian interest and importance, and ought 
not to trench upon provincial legislation with respect to any 
of the classes of subjects enumerated in sec. 92.”

In the case of Citizens vs Parsons it was finally held that 
legislation with respect to uniform conditions does fall within

(6) (1896), A. C., at p. 348.
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the powers of the provincial legislatures by virtue of sub-sec. 13 
of sec. 92, wherein powers to legislate exclusively are given to 
the Provinces in matters relating to property and civil rights in 
the province.

If, therefore, the only powers to legislate with respect to uni
form conditions are to be found in the general power to legis
late in all matters affecting the peace, order and good govern
ment of Canada, it would appear that by the conjoint effect of 
these two decisions, the Parliament of Canada would have no 
[>owvr to legislate upon this subject.

We have next to consider whether such legislation falls under 
the 2nd. sub-eec. of see. 91, namely, the regulation of trade and 
commerce, because if it does, it is equally clear from the decision 
of tlie Privy Council in the case above mentioned, that, although 
the power to legislate with respect to this subject may be vested 
in the local legislature under its authority with respect to prop
erty and civil rights in the province, yet Once the Parliament of 
Canada under its powers to regulate trade and commerce has 
exercised its authority by enacting legislation dealing with this 
subject, such legislation necessarily overrides the provincial 
legislation. Lord Watson put it this way in the above case:

“ It has been frequently recognized by this Board, and it may 
now be regarded as settled law, that according to the scheme of 
the British North America Act the enactments of the Parlia
ment of Canada, in so far as these are within its competency, 
must override provincial legislation.”

This general statement that the legislation of the Parliament 
of Canada must override provincial legislation when they come 
in conflict, is abundantly established by the decisions both of the 
6 upreme Court and the Privy Council.

In the case of The Citizens Ins. Co. vs Parsons in the Supreme 
Court, (7) Taschereau and Gwynne, JJ., who dissented, held 
the Parliament of Canada had and the Provincial legislatures

(7) 4 Can. S. C. it., 215.
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had not power to enact laws regulating contracts of fire insur
ance.

The judgments of the majority of the Court, although they 
arrived at the same result in favour of the legislative jurisdic
tion of the Province, were not on some points entirely in har
mony. It is, however, important to note that Chief Justice Rit
chie and Mr. Justice Fournier agreed in holding that the legisla
tion was intra vires because the Dominion Parliament, although 
having power to legislate on the same subject under sub-sec. 2 
of sec. 91, yet not having so legislated, and the subject matter 
being also one affecting property and civil rights, and therefore 
within the jurisdiction of the Provincial legislature, the legisla
tion was not ultra vires.

Chief Justice Ritchie makes use of the following words : 
p. 242.

“ No one can dispute the general power of Parliament to legis
late as to ‘trade and commerce’, and that where, over matters 
with which local legislatures have power to deal, local legislation 
conflicts with an Act passed by the Dominion Parliament in the 
exercise of any of the general powers confided to it, the legisla
tion of the local must yield to the supremacy of the Dominion 
Parliament; in other words, that the provincial legislation in 
such a case must be subject to such regulations, for instance, as 
to trade and commerce of a commercial character, as the Domin
ion Parliament may prescribe.”

Again he says, p. 243 : ,

“ I do not think the local legislatures are to be deprived of 
all power to deal with property and civil rights, because Parlia
ment, in the plenary exercise of its powers to regulate trade and 
commerce, may possibly pass laws inconsistent with the exercise 
by the local legislatures of their powers, the exercise of the 
powers of the local legislatures being in such a case subject to 
such regulations as the Dominion may lawfully prescribe.”

Simdarly, Mr. Justice Fournier says, p. 258:
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“ In order to reconcile the exercise of these powers" (relating 
to trade and commerce on the one hand, and property and civil 
rights on the other), “I have arrived at the conclusion, in a case 
such as the one now under consideration, that the provincial ju
risdiction is only limited by the exercise by the Federal Parlia
ment of its power, in so far as the latter is competent to exercise 
it, and that the province can still exercise its power over that 
portion of the subject matter over which it has jurisdiction 
whenever this would not directly conflict with Federal legisla
tion in a matter within Federal jurisdiction.”

In the same case when in the Privy Council, Sir Montague 
Smith says: (8)

“ Having taken til's view of the present case it becomes un
necessary to consider the question how far the general power 
to make regulations of trade and commerce when competently 
exercised by the Dominion Parliament, might legally modify or 
affect property and civil rights in the provinces, or the legisla
tive power of the provincial legislatures in relation to those sub
jects ; questions of this kind, it may be observed, arose and were 
treated of by this Board in the cases of L’Union St. Jacques de 
Montréal vs Bélisle ; Cushing vs Dupuy.”

In Russell vs The Queen, (9) a ease in which the validity of 
the Canadian Temperance Act, 1878, was in question, Sir Mon
tague Smith, delivering the judgment of the Privy Council, 
says:

“ The general scheme of the British North America Act with 
regard to the distribution of legislative powers, and the general 
scope and effect of secs. 91 and 92, and their relation to each 
other, were fully considered and commented on by this Board in 
the case of the Citizens Insurance Company vs Parsons. Accord
ing to the principle of construction there pointed out, the first

(8) 7 App. Cas-, 113.
(9) 7 App. Cas., 829.
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question to be determined is, whether the Act now in question 
falls within any of the classes of subjects enumerated in sec. 92, 
and assigned exclusively to the Legislatures of the Provinces. 
If it does, then the further question would arise, viz. : whether 
the subject of the Act does not also fall within one of the enu
merated classes of subjects in sec. 91, and so does not still belong 
to the Dominion Parliament.”

In Hodge vs The Queen, (10) the Privy Council in consider
ing the subject matter and legislative character of secs. 4 and 
5 of the Liquor License Act, 1877, held that these were merely 
police or municipal regulations of a local character, and “as such 
they cannot be said to interfere with the general regulation of 
trade and commerce which belongs to the Dominion Parliament, 
and do not conflict with the provisions of the Canada Tem
perance Act, which docs not appear to have as yet been locally 
adopted.”

Again, in Tennant vs Union Bank of Canada, (11) Lord 
Watson in delivering the judgment of the Privy Council, says:

“ The objection taken by the appellant to the provisions of the 
Bank Act would be unanswerable if it could be shown that by 
the Act of 1867 the Parliament of Canada is absolutely debarred 
from trenching to any extent upon the matters assigned to the 
provincial legislature by sec. 92. But sec. 91 expressly declares 
that ‘notwithstanding anything in this Act,’ the exclusive legis
lative authority of the Parliament of Canada shall extend to all 
matters coming within the enumerat'd classes; which plainly 
indicates that the legislation of that Parliament, so long as it 
strictly relates to these matters, is to be of paramount author
ity.”

And again :

“ But the argument, even if well founded, can afford no test

(10) 9 App. Cas., 117.
(11) (1894), A. C„ 31.
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of tiie legislative powers of the Parliament of Canada. These 
depend upon sec. 91, and the power to legislate conferred by that 
clause may be fully exercised, although with the effect of modify
ing civil rights in the Province.”

Again, in the case of the Attorney-General for Ontario va 
Attorney-General for Dominion, (12) in which the question 
arose as to the validity of H. S. 0. (1887), cap. 124, sec. 9, af
fecting preferences to execution creditors, Lord Chancellor 
Hersche], says :

“ Their Lordships do not doubt tliat it would be open to the 
Dominion Parliament to deal with such matters as part of a 
bankruptcy law, and the provincial legislature would doubtless 
be then precluded from interfering with this legislation inas
much as such interference would affect the bankruptcy law of 
the Dominion Parliament. But it does not follow that such 
subjects, as might properly be treated as ancillary to such a law 
and therefore within the powers of the Dominion Parliament, 
are excluded from the legislative authority of the provincial 
legis'ature when there is no bankruptcy legislation of the Do
minion Parliament in existence.”

More recently the Privy Council said in the Grand Trunk 
Railway va The Attorney-General of Canada : (13)

“ But a comparison of two cases decided in the year 1894, 
viz., Attorney-General of Ontario va Attorney-General of Can
ada (1894 A. C., 189), and Tennant va Union Bank of Canada 
(1894 A. C., 31), seems to establish these two propositions : 
First, that there can be a domain in which provincial and Do
minion legislation may overlap, in which case neither legislation 
will be ultra vires, if the field is clear ; and, secondly, that if the 
field is not clear, and in such a domain the two legislations meet, 
then the Dominion legislation must prevail.”

(12) (1894), A. C„ 189.
(13) (1907), A. C., p. 05.
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These citations abundantly establish the proposition that if 
legislation with respect to uniform conditions of fine insurance 
contracta falls within the authority conferred upon the Domin
ion Parliament to pass laws for the regulation of trade and com
merce, then upon such legislation being adopted it will super- 
side legislation on the same matter which has previously been 
adopted by the local legislature with full authority under its 
jurisdiction to legislate in matters affecting property and civil 
rights.

We have, therefore, only to consider now, what authority 
there may be for the contention that the regulations and con
ditions affecting contracts of insurance fall within the category 
of subjects relating to the regulation of trade and commerce 
exclusively assigned to the Federal Parliament. This matter 
was much considered in the Citizens Ins. Co. vs Parsons case, 
above cited, and the opinions of the Judges both of the Supreme 
Court and the Judicial Committee of the Privy Council in that 
case have an important bearing upon the question. Chief Jus
tice Ritchie, after discussing at length the propositions as to 
whether or not an insurance company is a trading company, 
determines the liabilities of the parties without disposing of 
this point. He says:

“ But in the view I take of this case, I am willing to assume 
that insurance companies may be considered trading companies, 
and yet, that it by no means follows that the legislation com
plained of is beyond the powers of the local legislatures.”

Mr. Justice Strong delivered no formal judgment, but simply 
authorized the Chief Justice to state that he entirely agreed 
with the majority of the Court. Mr. Justice Fournier held that 
although insurance was a commercial transaction, yet the con
tract of insurance (wliich was the matter in question in the ac
tion), formed part of the civil law and therefore fell within the 
jurisdiction of the provinces, as coming under the head of “civil 
rights.”

Mr. Justice Taschereau, after investigating the laws of other
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countries, including Quebec, Prussia, Belgium, Portugal, Spain, 
Holland and Wurtemburg, came to the conclusion that the con
tract of insurance against fire was a commercial contract, and 
that “not a single authority had been cited at the Bar tending 
to show that there they arc not considered as commercial com
panies, or that their ojK-rations are not considered as co. fiai 
operations.”

Again he says :

“ If the Federal Parliament has power to create insurance 
companies, it has the power to regulate them, that is to say, to 
prescribe the rules under which they can carry on their trade, 
by which their trade is to be governed.”

Mr. Justice Gwynne on this point was i'n full accord with Mr. 
Justice Taschereau. He says:

“ Contracts of fire insurance are governed by the same general 
principles as marine policies, and the solution of any question 
that may arise upon an insurance against fire will be found by 
a careful application of the doctrine of marine insurance; and 
the law most reasonably presumed originally that persons who 
entered into contracts respecting fire insurance were acquainted 
with, and had in their contemplation, the custom of merchants 
and legal rules affecting marine insurance, and intended that 
those new contracts should be construed and controlled by the 
same means. No reason therefore exists for regarding the bus
iness of marine insurance to be a trade and a branch of com
merce, and that of fire insurance not to be.”

It is true that the judgments of Mr. Justice Taschereau and 
Mr. Justice Gwynne are dissenting judgments of the Supreme 
Court, but they arc entitled to as much weight as the opinions 
of the majority of the Court, because the judgment of the Privy 
Council expressly refused to determine the case on this ground. 
Sir Montague Smith in delivering the judgment of the Court, 
says:

“ A question was raised which led to much discussion in the
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Courts below and this bar, viz. : whether the business of insur
ing buildings against fire was a trade... Whether the business 
of fire inscance properly falls within the description of a 
‘trade’ must, in their Lordships’ view, depend upon tlic sense in 
which that word is used in the particular statute to be construed ; 
but in the present ease their Lordships do not find it necessary 
to rest their decisiolns on the narrow ground that the business 
of insurance is not a trade.”

Lord Watson, however, in the case above cited, Attorney-Gen- 
eral for Ontario vs Attorney-General for Canada, (14) has 
something to say upon the Citizens Ins. Co. vs Parsons, which 
has a very important bearing upon the matter under discussion. 
He says :

“ The scope and effect of No. 2 of see. 91 were discussed by 
this Board at some length in Citizens Insurance Co. vs Parsons, 
where it was decided that, in the absence of legislation upon the 
subject by the Canadian Parliament, the Legislature of Ontario 
had authority to impose conditions, as being matters of civil 
right, upon the business of fire insurance, which was admitted 
to be a trade, so long as those conditions only affected provincial 
trade.”

It will be perceived from this that in Lord Watson’s opinion 
it was only in absence of legislation by the Parliament of Can
ada, covering the same matter, that the local legislature had 
power to deal with contracts of insurance in the province.

It is not to be forgotten that the Parliament of Canada has 
dealt with the subject of insurance from the date of the very 
earliest exercise of its powers of legislation. There has been 
scarcely a session of Parliament in which some legislation on 
this subject has not taken place ; and what is of very great im
portance to our inquiry, the Parliament of Canada, by the 27th 
and 28th sections of the Insurance Act of 1886, being 49 Viet., 
cap. 45, enacted two most important conditions which there-

(14) (1896), A. C., 348.
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after should attach to life insurance contracts. These sections 
read as follows:

See. 27. “No condition, stipulation or proviso modifying or im
pairing the effect of any policy or certificate of life insurance 
issued after the first day of January, one thousand eight hun
dred end eighty-six, hy any company doing business within Can
ada under the authority of the Parliament of Canada, shall lie 
good or valid unless such condition, stipulation or proviso is set 
out in full on the face or back of the policy."

Sec. 28. “ No policy or certificate shall contain or have en
dorsed upon it any condition providing that the said policy or 
certificate shall be voided by reason of any statement contained 
in the application therefor being untrue, unless such condition 
is limited to cases in which such statement is material to the 
contract."

These clauses have never yet been held ultra vires of the Do
minion Parliament.

No stipulations more far-reaching, or interfering more serious
ly with the civil rights of the parties in matters of contract can 
well be conceived. If the Parliament of Canada hail authority 
to deal in this way with contracts of life insurance, it is difficult 
to suggest any good reason why the same legislative authority 
does not exist with respect to contracts of fire insurance. (14a)

The result of this review of the cases leads to the following 
conclusions :

1. Both the Parliament of Canada and the Provincial Legis
latures have authority to legislate respecting contracts of fire 
insurance, the former as dealing with matters of trade and com
merce, the latter as affecting property and civil rights.

2. In the absence of Federal legislation, Provincial legisla
tion on the subject is inlra vires and binding upon all insurance 
corporations carrying on business within the Province.

3. Upon the Federal government legislating on the subject

(14a) Vide also Regina is Holland, 7 B. C. Rep., 281.
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for the whole Dominion, such legislation will supersede the 
Provincial legislation when they come in conflict. (15)

(15) In the year 1800 the writer at the instance of the present 
Chief Justice of Canada wilio at that time was Solicitor General, 
held a number of conferences with the managers of the leading stock 
and mutual Are insurance companies doing business In Canada and 
also had considerable correspondence and finally a personal inter
view with Mr. Elijah R. Kennedy, the Chairman of the Committee 
that prepared the New York Standard Policy which has since been 
introduced by statutory enactment Into the leading States of the 
Union. As a result of the information so obtained the writer drafted 
a Pire Insurance Policy Act which will be found in the appendix 
lrnfra, p. 537, and which was introduced in the House of Commons 
by the Solicitor General in 1900, but the bill was not proceeded with. 
It will be perceived that to avoid any question of ultra vires, the 
Act Is not made applicable to companies incorporated by the Legis
lature of any of tlie Provinces of Canada although the writer is of 
opinion ns above stated that there was Jurisdiction to make It ap
plicable to all fire Insurance companies doing business in Canada. 
From the writer's former connection with the Ontario Mutual Com
panies, having acted as the solicitor for their associaton for some 
years, he is able, he thinks, to express the opinion orf these companies, 
that an Act such as this would be of even greater benefit to the 
Mutual than to the Stock Companies.
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CHAPTER II

THE CONTRACT

Definition. — Civil Code Quebec. — Interim Receipt. — Seul.— 
Completion of Contract. — Delivery of Policy. — Ultra 
Vires.—Divisibility.—Term of Policy.—Premium payable 
in cash.—Insured property.—Locality.—Loss and damage.

Insurance has been defined as a contract whereby, for a stip
ulated consideration, one party undertakes to indemnify the 
other against damage or loss on a certain subject by certain 
perils. (1)

The Civil Code of the Province of Quebec defines Insurance 
as follows : “Insurance is a contract whereby one party, called 
the insurer or underwriter, undertakes for a valuable considera
tion to indemnify the other, called the insured, or his representa
tives, against loss or liability from certain risks or perils to which 
the object of the insurance may be exposed, or from the happen
ing of a certain event.” (2)

Fire insurance may be defined as a contract whereby one 
party undertakes for a consideration to indemnify another 
party, to the amount stipulated in the contract, for his loss or 
damage by fire to the property insured.

The contract is one of indemnity and indemnity only.
The principle is thus expressed by Lord Justice Cotton, in 

Castellain vs Preston : (3)

(1) This is the definition given in Phillips, on Insurance, an au 
thority frequently commended in the highest terms. Vide Lord dila
tive Blackburn in A itch Lao n vs Lob re, 4 App. Cas., at p. 703.

(2) Vide art. 2468 C. C. Quebec.
(3) 11 Q. B. D., 380, at p. 393.
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“The policy is really a contract to indemnify the person in
sured for the loss which he has sustained in consequence of the 
peril insured against which has happened, and from that it fol
lows, of course, that as it is only a contract of indemnity, it is 
only to pay that loss which the assured may have sustained by 
reason of the fire which has occurred. In order to ascertain 
what that loss is, everything must be taken into account which 
is received by and comes to the hand of the assured, and which 
diminishes that loss. It is only the amount of the loss, when it 
is considered as a contract of indemnity, which is to lie paid after 
taking it into account and estimating those benefits or sums of 
money which the assured may have received in diminution of the 
loss."

Policy defined.

The contents of a policy of insurance is well expressed in art. 
2569 of the Civil Code, as follows:

“A fire policy contains the name of the party in whose favour 
it is made;

“A description or sufficient designation of the object of the 
insurance and of the nature of the interest of the insured ;

“A declaration of the amount covered by the insurance, of the 
amount or rate of the premium, and of the nature, commence
ment and duration of the risk ;

“The subscription of the insurer with its date ;
“Such other announcements and conditions as the parties may 

lawfully agree upon.”

Oral contract.

In Ontario, the statute (4) provides that “contract shall mean 
and include any contract or agreement sealed, written or oral, 
the subject matter of which is within the intent of the clause 
numbered 41 of this section”, and ss. 41 contains a definition of

(4) R. S. O. (1897), c. 203, s. 2, ss. 87.
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insurance which includes insurance against lose or damage by 
fire.

The entry ,of the application and acceptance of the risk by the 
clerk of the insurance agent, was held sufficient to make a valid 
contract, where the agent had power to receive proposals for in
surance, to fix rates of premium, to receive monies, to counter
sign, issue and renew and consent to the transfer of policies, 
subject to the rules and regulations of the company, and such 
instructions as might from time to time be given to its 
officers. (5)

Under instructions from the plaintiffs to obtain from them an 
insurance against loss by accidental leakage from their sprinkler 
system of fire protection, an insurance broker was informed by 
the accountant in charge of the head office that such insurance 
covered frost damage, which he thereupon applied for. The rate 
was subsequently fixed, no mention being made, as was the fact, 
of there being an extra rate to cover frost damage. The interim 
receipt only insured the plaintiffs against accidental leakage. 
It was held that the plaintiffs were entitled to recover on a verbal 
contract. (6)

In Quebec, art. 2481 of the Civil Code is as follows : “ The 
acceptance of an application for insurance constitutes a valid 
agreement to insure, unless the insurer is required by law to con
tract in another form exclusively.”

Before the Code it was questioned whether a verbal contract 
of insurance against fire was good by the law of Quebec. (7)

It was also held that an insurance by simple receipt for the 
premium was legal and binding without the issue of a policy. (8)

(B) Canada Fire A Marine Ins. Co.es Western Ass. Co., 26 Or., 264.
(6) Hawthorne vs Canadian Casualty, etc., Ins. Co., 14 0. L. R., 

106; 39 Can. S. C. R., 558.
(7) Montreal Ins. Co. vs McUllllvrny, 13 Moo. P. O., 87.
(8) O’Connor vs Imperial Ins. Co., 14 L. C. J.. 219.
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Interim receipt.

The receipt given the applicant evidencing hi« application 
and binding the company for a short date insurance, is i lied 
in Canada an interim receipt.

As was pointed out by Chief Justice Wilson, (9) tile word 
“receipt" is somewhat of a misnomer, as the document not only 
acknowledges the receipt of the money but expresses the contract 
between the parties. In that case the judge said : “Tho interim 
receipt, as it is called, is not very accurately described by that 
name. It may be interim as regards a contract being subse
quently to be made by the company, that is, it may be a mere 
acknowledgment of the receipt of so much money while the ap
plication or proposal is under consideration, without being a 
contract in any form. Or it may be interim as regards some 
stipulations which are usually contained in it in this country 
and the United States; that is, it may be a present and actual 
insurance to the applicant while his proposal is under considera
tion. In that case the term receipt very inadequately and er
roneously describes such an instrument which is to all intents 
and purposes a veritable contract.”

The interim receipts have the name of the manager or general 
agent, stamped or lithographed fhcreon, which after reciting the 
application for insurance proceed to say that pending the ac
ceptance or refusal of the proposal, the property is held insured 
by the company. The legal effect of this instrument is thus ie- 
iinad by the Judicial Committee of the Privy Council, Queen 
Ins. Co. vs Parsons: (10)

“This note is not a policy of insurance in the common unde--
standing of that word.......................... It is expressly a contract
with a view to a policy making interim provision until a policy 
is prepared and delivered. It contains a proposal for insurance 
which, if accepted by the company, would result in a policy to

(8) McQueen vs Phoenix Mutual, 29 U. C. C. P., p. 620. 
(10) 7 App. Cas., p. 124.
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be based on the terms of the proposal and issued by thi com
pany.”

Seal.

The strict rule requiring that the seal should be affixed to all 
contracts of insurance corporations to make them binding which 
at first prevailed, has long since been relaxed. (11)

The act of incorporation of the defendant Insurance Com
panies required the contracts to be under seal and signed and 
countersigned as the acts directed. The policies in question were 
not under seal, but they were signed and countersigned as re
quired, and the action was defended on this ground.

In giving judgment, Moss, C. J., said: “It is an utter fal
lacy to suppose that the statute incorporating the Company ex
pressly prohibited the making of a contract except under seal. 
It docs indeed declare that the policy signed in a particular way 
and sealed, shall be valid, but it does not restrict the Company 
from binding itself according to the ordinary rules of law.” And 
he cites cases in the Canadian and English Courts to support 
that view.

Patterson, J„ in the same case, cites the judgment of Chief 
Justice Bovill as showing the gradual modification of the law 
with respect to the power of corporations to bind themselves, and 
that now the rule is established that they may do so without a 
seal. He points out that that view had been at any early date 
adopted in the Courts of the United States and Canada.

In another case, (12) Patterson, J. A., in citing the Com
pany's act of incorporation which provided that “All policies 
or contracts of insurance shall b° signed by the president, etc., 
and being so signed, etc., shall be valid”, said “this did not imply 
that the plaintiffs could not be bound in any other wav and that

(11) Montreal Ass. Co. vs McGllllvray, 13 Moo. P. O., 87. 
Wright vs Sun Mutual, 29 Ü. C. C. P„ 221.

(12) Canada Fire and Marine vs The Western Assurance Co , 28 
Gr., 264, 5 A. R., 244.
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under the general law of this province which in the absence of 
evidence to the contrary we must take to prevail also in Mon
treal, a trading corporation may become bound in respect of those 
matters of business which it is incorporated to carry on, by 
almost any act which will bind an unincorporated partnership.” 
Again he says: “The doctrine may therefore be considered to be 
well established in this country that the acceptance of a written 
proposal for insurance consummates a bargain provided the offer 
is standing at the time of the acceptance.”

Where the policy requires to be countersigned by the agent, 
non-compliance with this condition if the result of neglect, 
mistake or inadvertance will not avoid the policy.

A policy of insurance provided that it should not take effect 
unless countersigned by the agent. The latter received the pre
mium and issued the policy, but neglected to countersign it.

It was hold, that the countersigning of the policy had been 
waived. (13)

Although treated as a case of waiver, the reasoning. upon 
which the judgment is supported is estoppel, the court holding 
that it would be “a fraud on the insured and an entire defeating 
of justice if an underwriter could take advantage of the omission 
of his agent to countersign the policy (by an oversight probably), 
when the agent had received the premium and delivered the 
policy to the person applying for insurance.”

Contract completed.

A contract of insurance is completed where the policy is 
signed and sealed without delivery, and its retention by the 
company is not for the purpose of keeping it in escrow until 
the happening of some event, (14) but where the company has 
executed the policy untruly believing the premium has been

(13) Chapman vs Delaware Mutual Ins. Co., 23 N. It. Hep., 121.
(14) Xenos vs Wlekliam, L. It., 2 H. L., 206; Roberta vs Security 

Go., 1897, 1 Q. B„ 111.
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paid, or with the condition endoraed on the policy that it shall 
not take effect until the premium is paid, the company is not 
bound. (15)

The initialing of all application for insurance by officers of 
an insurance company, though indicating acceptance of the 
risk, does not without communication of the fact to the appli
cant constitute any contract with him. (16)

A contract of life insurance is complete on delivery of the 
policy to the insured and payment of the first premium. Where 
the insured being able to read, has had ample opportunity to 
examine the policy, and not being misled by the company as to 
its terms, or induced not to road it, had neglected to do so, he 
cannot, after paying the premium, be heard to say that it did not 
contain the terms of the contract agreed upon. (17)

A policy contained a stipulation that it should be valid only 
when countersigned by the duly authorized agent of the com
pany. Held, that defendants were not bound by a policy signed 
by the general-manager and countersigned in the name of one 
who had been their agent, by one of his clerks, but without any 
authorization by him, even though the insured may not have 
known of the cessation of the agency. (18)

On February 24th, 1900, plaintiff’s husband applied to the de
fendant company for insurance on his life ; the application con
taining this stipulation: “The policy asked for, if issued, will 
only co:;ie info force when the first premium has been actually 
paid to the company and accepted while the applicant for insur
ance is alive and in good health.” When making the applica
tion the applicant paid $4 on account of the first premium, and 
the medical examination having been satisfactory the company

(18) Western Ass. Co. va Provincial Ins. Co., ." A. R., 100 ; 
Calhoun va Union Mutual Ins. Co., 10 N. B. Rep., 13.

(1(1) Armstrong vs Provident Savings Life Ass. Soc., 2 O. L. It. 
771.

(17) Provident Savings Life Association of New York v« Mowat, 
32 Can. S. C. R., 147, reversing 27 A. R., 675.

(18) Walken-llle Match Co. va Scottish Union Co., 40 C. L. J., 28.
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issued the policy at New York, on March 8th, 1900, and mailed 
it on the 9th March to its agent at Montreal, who received it in 
the daytime on Saturday, March 10th. On March 8th, the ap
plicant was attacked with congestion of the lungs, from which 
he died on March 10th, between 9.30 and 10 o'clock a. m. The 
plaintiff afterwards tendered the balance of the premium to the 
agent, who refused to deliver up the policy.

Held, that if in principle, the acceptance of the application 
constitutes a valid contract of insurance (art. 2481 C. C. supra) 
in this case, such acceptance was made subject to the above con
dition, and that not having been complied with no contract for 
insurance existed. Hold, also, that in view of the said condition 
the deposit of the policy in the post office at New York did not 
constitute a delivery of it to the assured. (19)

A policy of insurance, issued in New York and delivered in 
Boston to a broker, by whom it was sent to St. John, to his agent, 
and by him handed to the defendants, who gave in return a pre
mium note, was held not to have been complete until actually 
delivered and the transaction was illegal under Act of Assembly, 
19 Viet., cap. 45, which prohibits any foreign insurance com
pany from doing business in the province without first filing a 
certificate in the Provincial Secretary's office. (20)

A. held himself out as the agent in St. John of the Colum
bia Insurance Co., whose head office was in New York. His 
course of business was to receive applications for insurance 
addressed to the company, which he would forward to B., an in
surance broker in Boston. The latter would send the application 
to the company, when, if it was accepted, a policy would be de
livered to him, and the premium charged against him at the 
time. The policy was then forwarded by B. to A., who would 
deliver it to the assured, taking the premium note direct to him
self, and sending to B. his own note for nine-tenths of the 
amount (the balance being kept for commissions). Held, that

(19) Girard is Metroiiolitnn Life Ins. Co., Q. It., 20 8. C, 532.
(20) Allison vt Rolilnson, 2 Pug., 103.
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this was an indirect carrying on of insurance business in this 
province by the company, contrary to the Act of Assembly, 19 
Viet., cap. 45, and that a premium note given to A. could not be 
collected ; and also that the fact of the note being made to A. 
instead of to the company, in no way distinguished this cast 
from Allison e. Robinson. (21)

A company incorporated under the authority of a provincial 
legislature may carry on the business of fire insurance and is 
capable of entering into a valid contract of insurance relating 
to property outside the province. (22)

Contract defending on correspondence.

On February 7th, plaintiff wrote W. describing him as agent 
of the North British and Mercantile Insurance Company, and 
referring to a statement of W’s that the company would be 
willing to insure the buildings at the same rate for which they 
hail been insured in the Agricultural company, requested him 
to effect insurance on them for $10,000 in favour of one L. a 
mortgagee ; that it was the same risk which the Canada Agri
cultural Ins. Co. had for three years at two per cent., and that 
the policy was in the hands of L., from whom J. could get it to 
draw the new policy. He also stated that he would like to have 
a similar amount insured on the buildings in his own favour, at 
the same rate ; and he referred to a plan of the town of Chatham 
for position of the buildings, where they were marked as the 
“Convent” and the “Cathedral”. On the same day W. wrote J. 
as follows : “Enclosed find the Bishop’s (plaintiff) application 
just received 6.30 p.m. He has misunderstood me as to rate. 
I told him, as authorized by S., at the rate of one per cent., 
which would lie about fair. If the ‘North British’ and the ‘IVist- 
ern’ will do it, and plan is sufficient, telegraph me in the morn
ing. The meaning of application is $5,000 on each of the blocks

(21) Jones es Taylor, Kc Oulton, 2 Pug., 391.
(22) Canadian Pacific Itv. Co. es Ottawa Fire Ins. Co., 3!l Can. 

S. C. R„ 405.
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—that is $10,000 in favour of L. to secure mortgage, and an 
additional $10,000—five thousand on eacli in favour of the 
Bishop (plaintiff).” On the next day, the 8th, J. telegraphed 
to W. as follows : “S. and I take ten thousand each.”

Hold, that tliis constituted no completed contract of insur
ance. (23)

Contracts deemed to be made in Ontario.

The Ontario Insurance Act (24) contains the following provi
sion:

143. “Where the subject matter of any insurance contract is 
property, or an insurable interest within the jurisdiction of 
Ontario, or is a person domiciled or resident therein, any policy, 
certificate, interim receipt or renewal receipt, or writing evidenc
ing the contract, shall, if signed, countersigned, issued or de
livered over in Ontario, or committed to the post office or to any 
carrier, messenger or agent, to be delivered or handed over to 
the assured, his assign or agent in Ontario, be deemed to evi
dence a contract made therein, and the contract shall be con
strued according to the law thereof, and all moneys payable un
der the contract shall be paid at the office of the chief officer 
or agent in Ontario of the insuring corporation, in lawful money 
of Canada, and this section shall have effect notwithstanding 
any agreement, condition or stipulation to the contrary.”

The insured residing in Ontario applied through an insurance 
broker in Montreal for an insurance policy on property in On
tario in the defendant company, which was incorporated under 
the laws of one of the United States, and had its home office 
in that State. The evidence of the insured was that he received 
the policy through the mail from the broker — the evidence of 
the company was that it was delivered to the broker as the as
sured’s agent and who was not m agent of the company which 
hail no agent or officer in Ontario. No place of payment was

(23) Bishop of Chatham vs Western Ass. Co., 22 N. B. Rep., 242.
(24) It. 8. O. (1807), cap. 203.—Quebec provision, vide Infra Cap. 

X.
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named in the policy. Held, that the plaintiffs had not proved 
a cause of action upon which they were entitled to sue the com
pany in Ontario ; and that in the provision as to committing a 
policy to the post office the words “to be delivered or handed 
over to tlie assured, his assign or agent in Ontario” in sec. 143 
of cap. 203 R. S. 0., 1897, contemplates a committing to the 
post office of the policy by the insurer addressed to the insured, 
his assign or agent in Ontario ; and the provision, therein, that 
in such event the money should be payable at the office... in 
Ontario, shews that the section, was intended to apply to com
panies having an office or agent in Ontario and not to a company 
which has in no way brought itself or its business within the 
limits of the province. Held, also, that the company, not having 
complied with the Insurance Act, R. S. 0., 1897, cap. 203, in 
regard to license of registration, it was precluded by sec. 85 of 
that Act from entering into any contract with anyone in On
tario. (25)

Delivery of policy.

Where the policy, duly executed, is mailed to the insured, the 
contract of insurance arises, as in other cases, from the time of 
delivery to the post office, but questions arise where the policy, 
instead of being sent direct, is forwarded to the local agent or 
broker through whom the insurance has been effected.

It was held in New Brunswick, (26) where an application 
was made to a broker for insurance, that the risk began when 
the company received the premium and put the policy in motion 
to be sent to the broker.

Where, however, the application for insurance was made to 
the local agent of the company, it was held in the Supreme 
Court of Canada, (27) that inasmuch as the policy on its

(25) Buraon t’« German Union Ins. Co., 10 O. L. R., 238, Teet- 
sel, J.

(26) Per Rttoble, J., in McLaclilan vs Ætna Ins. Co., 4 All., 173.
(27) Confederation Life vise, vs O'Donnell. 10 Can. S. C. R., 92; 

13 Can. S. C. R., 218 ; S. C. Cas., 154.
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(ace provided that it aliould not be valid unites countersigned 
by the local agent, until so countersigned the document was an 
escrow and the company was not bound.

Where the application was made to a firm of brokers for a 
policy of marine insurance, and they forwarded it to the local 
agent of the company who sent it forward to the head office, 
and where the policy issued thereon was aent to the local agent, 
but its delivery stopped by telegram, it was held that the proper
ty in the policy never passed out of the company and it was at 
the moat only an escrow in the hands of the agent. (2!))

It is to be noticed, however, in this last ease that the deci
sion is complicated to sonic extent by reason of the fact that the 
court also held that the policy issued never was the policy asked 
for by the applicant, and the company was. therefore, relieved 
from liability.

A life policy contained a condition that the policy should be 
void if, without the permission of the company, the insured en
gaged in employment on a railroad. The policy was dated 27th 
September 1894, and by ib terms insured the deceased for one 
year from the 5th October following, and the renewal receipb 
continued the insurance for 12 months from the fith October in 
each year. It was held, following Xcnos vs Wickham, supra p. 
22, that the policy took effect from the 27th September, and 
not from the 5th October, the date of its delivery to the deceased 
in British Columbia. (30)

CONTBACT ULTBA VIBES.

A contract of insurance alleged to have been made in Montreal 
by an agent there of an insurance company of Now York, whose 
charter and by-laws provide that it can only contract in New 
York, and by ib president or vice-president, is null and void. 
And the statements or admissions of an agent, made after the 
contract has been performed, are inadmissible as evidence. (31)

(29) ltuek vs Knowlton, 21 Can. S. C. II., 371.
(30) EIxon t * Xortli Aiinerlcnn Life, 9 B. C. Rep., 474. Affirmed In 

the Supreme Court, 33 Can. S. C. R., 383.
(31) Itedpnth r« Sun Mutual Ins. Co., 8. C., 1869, 14 L. C. J., 90.
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The contract of insurance is indivisible.

Where a policy of insurance covered both buildings and stock 
and the application stated that there were no incumbrances, al
though there were several mortgagee, it was held that the policy 
was entire and indivisible and that the misrepresentations as to 
incumbrances rendered the policy wholly void. (32)

It will be observed, however, that the statutory conditions 
(infra, p. 3G2), now expressly provide that the misrepresentation 
shall only void the policy with respect to the property in regard 
to which the misrepresentation is made.

In Quebec, it was held, that where several subjects are covered 
hv one contract of insurance the contract is indivisible, and 
where the insured incurs a forfeiture as to one subject, the 
policy is wholly void. (33)

But in another case, (34) it was held, that one policy can 
rover several distinct insurances, and in that case one of these 
insurances might be affected by causes not affi'cting the other 
insurances.

Term of policy.

Where the insurance runs from one day named in the policy 
to another day named therein, “Iwtli inclusive’’, the contract 
does not expire until midnight on the last day. This rule could 
only be rebutted by evidence of a clearly established and in
variable custom to the contrary, which, in the present case, was 
not shown to exist. (35)

Premium.

Closely connected with the inquiry regarding the date at

(32) Samo V9 (lore District Mutual Ins. Co., 2 Can. S. C. R., 411.
(33) Mackny vs Glasgow & London Ins. Co., 1888. M. L. R., 4 S. 

C. 124.
(34) Richmond Fire Ins. Co. vs Fee, Q. B, 1888, 14 Q. L. R.. 293.
(35) Herald Co. vs Northern Assurance Co., 1888, M. L. R., 4 S. 

C.. 254.
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which the policy goes into effect, is the question as to how far 
the payment of the premium is a condition precedent to the 
liability of the company.

Although an acknowledgment of the receipt of money in a 
deed is not conclusive evidence between the parties of the facts 
so stated, so as to prevent an action being brought to recover 
the consideration, nevertheless, in certain cases, where the pay
ment of money is a condition precedent to the existence of the 
contract, it has been held that the party making the acknowledg
ment cannot defeat the operation of the contract by proving 
that the money so admitted to have been [laid was not paid. (3fi)

The non-payment of the premium may be considered under 
four heads :

1. In the case of an interim receipt ;
2. Where the policy contains a condition that the payment 

of the premium in cash is a condition precedent to the compa
ny's liability;

3. Where the policy contains no condition or provision 
which requires that the premium should be paid in cash but 
acknowledges the payment ; and

4. Where the policy contains no condition or provision 
which requires that the premium should be paid in cash and 
there is no acknowledgement of its payment.

Firstly. — Interim receipt cases.—In the case of an interim 
receipt, the rule is that, it is not within the scope of an agent’s 
ostensible authority to take a promissory note or other security 
in lieu of cash, and that, the company is not liable upon the 
interim contract where the premium has not been paid in cash.

This statement is based upon the following decisions :

The agent of a Fire Ins, Co. had authority to take notes for 
premiums instead of cash in certain eases, and blank forms for 
the purpose were placed in his hands by the company. The

(86) Roberts es Security Co., 1897, 1 Q. B , 111.

l
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plaintiff was non-suited by Patterson, J., at the trial on the 
ground that to create a valid insurance the premium must be 
paid in casli. This judgment of non-suit was set aside on the 
ground that there was no evidence to allow that the agent was 
exceeding his instructions in taking notes for cash in the case 
before the Court. A new trial having been ordered, the 
action was heard by Burton, J. A., when the plaintiff was 
rgain non-sui/ted. Upon a motion for a new trial before 
the same Court of Common Pleas, it was said : “ We are 
hardly prepared to hold that on the evidence licfore us 
the defendants arc necessarily bound by the unauthorized act of 
their local agent in taking anything but cash for the premium 
on this risk. Every man may be naturally supposed to know 
that for an ordinary insurance on a mercantile stock he must 
pay the premium in cash. Such is the general rule. He may 
know that on a mutual risk a premium note is given.

“ It also apjiears that, on what are called ‘farm risks', notes 
arc taken. But when he takes a receipt as for so much cash, con
trary, us he knows, to the truth, as lie paid no cash, we may with 
reason hold that the plaintiff must take the risk of the agent 
having authority to give him credit on his note.” (37)

The owners of a quantity of wheat on board a vessel applied 
to the agent of an insurance company to insure the same, who 
took the risk subject to the approval of the head office. The 
insurance was authorized and the agent directed to remit the 
amount of the premium at once. A clerk in the agent's office 
left the receipt at the insured's office and demanded the pre
mium, but owing to absence of the accountant he was told to call 
again. The owners of the wheat, instead of paying the pre
mium, credited the amount to the agent in their books, and be
fore any policy was delivered, information was received of the 
i'iss of the vessel and cargo, which had in fact occurred before 
the policy for insurance was made. The Company then refused 
to issue a policy and a bill was filed to compel them to do so, or 
pay the amount of loss.

(37) Job neon vt Provincial Ins. Co., 26 ü. C. C. P., 113.
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In delivering the judgment in the Court of Appeal, Sir J. B. 
Robinson said:—“The evidence did not establish that the agent 
of the company had agreed to dispense with the actual payment 
of the premium as necessary to complete the contract; although 
it is true that he signed a receipt and left it at the house of bus
iness of the plaintiffs, without actually getting the money. It 
seems clear that he left it, relying on the money being promptly 
remitted. Under such circumstances it would not he more rea
sonable to hold the contract complete through the receipt alone, 
than to contend that a tradesman’s bill was paid, because he ven
tured to send a receipt by the servant who took home the goods, 
which receipt, in a moment of dangerous confidence, the servant 
left behind him, without actually getting the money.

• “ In such a case the receipt could only be looked upon as an 
acknowledgment in alieyancc — like a deed delivered as an es
crow.

“ But if tile agent had consented to wait for the money a cer
tain time, or to charge it in account with the insurer, upon the 
understanding that he would pay his premiums periodically, or 
that the charge should stand as an item of general account fither 
between himself and the assured, or between the company and 
the assured, the company would not be bound by any such course 
of dealing of their agent, unless it could be shewn that he was 
authorized by the company to bind them by insurances effected 
in that manner,’’ (38)

The local agent of a fire insurance company was authorized 
to effect interim insurances by issuing receipts countersigned bv 
him on the payment of the premiums in cash. He; employed a 
canvasser to solicit insurances, who pretended to effect an insur
ance on behalf of the company by issuing an interim receipt 
which he countersigned as agent for the company, taking a prom
issory note payable in three months to his own order for the 
amount of the premium.”

(38) Walker t>* Provincial Ins. Co., 7 Or., 137 ; affirmed ou appeal, 
8 Or., 217.
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In giving judgment. Strong, J.. said :—“The powers of the 
sub-agent van not exceed those of the principal agent. Smith, 
ilie local agent, himself, had no power to enter into a contract 
in the terms of that which Healv pretended to make as his sub
agent with d" Amour and Charlebois. He could only effect an 
interim insurance binding on the company by an inte rim 
receipt countersigned by himself and on receiving himself 
the premium in cash. London and l-ancnshirv Life In
surance Co. vs Fleming (1897) A. C. 499; Accy cs Fernie, 7 
>1. £ \V. 151. These terms were not complied with and, there
fore. on this last distinct ground, that on which Mr. Justice 
Hall's dissenting judgment proceeds, the rc-spondent must 
fail." (39)

The defendants executed policies acknowledging the receipt of 
premiums for re-insurances, which their agent at St. John had 
accepted and sent them to him for delivery, but refused to de
liver them when they found the premiums had never been paid, 
the fact being that the agent*, by verbal arrangement, without 
the knowledge of the- principals were accustomed to give credit 
to each other for premiums, and to settle at the end of the 
month. Burton. J. A., says: “There was no authority in fact 
conferred upon the local agent to accept insurances except by 
the issue of an interim receipt upon the payment of the pre
mium, and although the policy acknowledged the receipt of the 
the premium, the Company was not bound by that admission, 
hut it was manifest upon the face of the policy that it was not 
intended to be a binding instrument until the payment of the 
premium."

Galt. J.. says. 19(1 : "The local agents have no authority what
ever, 1 mean as respects these defendant*, to do more than re
çoive applications on the form furnished by the Company, and 
grant interim receipt* up in receipt of the premium." (10)

(SO) Canadian Fire Ins. Co. cs Rohlnson. 31 Can. 8. C. It., 4SS. 
(40) Western Assurance Co. V* Provincial Ass. Co.. 5 A. R.. 100.

2
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Secondly. — Where the policy contains a condition that the 
payment of premium in cash ii a condition precedent to the 
eor any’» liability, a provision of this sort is binding upon 
tl e assured.

A declaration upon a policy after the Fire Insurance Policy 
Act which contained no statutory conditions, but had a condi
tion that no insurance, whether original or continued, shall be 
considered as binding until the actual payment of the premium 
and declared general performance of conditions entitling plain
tiff to recover, defendant pleaded amongst other things that pre
mium had not been paid, and by virtue of above condition de
fendants not liable. The trial judge held that the policy was 
one without conditions and amended pleadings setting up execu
tion of policy under seal which acknowledged payment of pre
mium and alleging an unconditional covenant to indemnify, etc., 
and the plea was amended to read as averring simply that the 
policy contained a provision that no insurance should be binding 
until the actual payment of premium. (41)

Gwynne, J„ held that effect of the statutory conditions was 
1st, to make the contract one having the statutory conditions 
only, and that the condition as to the effect of non payment of 
premium was not a variation from the statutory condition, “for 
the matter relied upon, as a defence under this condition, or 
agreement as it may more properly be called, goes to the founda
tion of the contract, and denies that it ever came into existence 
eo as to create any liability in the defendants for default of the 
plaintiff to pay his premium, payment of which is the sole con
sideration for a contract of indemnity against loss.’’

Wilson, C. J., said: “The condition which provides that no 
insurance shall be considered to be binding until the actual pay
ment of the premium, is not governed by the statute relating to 
insurance statutory conditions or variations. That Act relates 
to contracts of insurance which have been made. The above 
stipulation refers to a precedent act to be done, without which 
there is to be no contract.

(41) Ueraldl v« Provincial Ins. Co., 20 V. C. C. P., 821.
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“It is of no consequence where that condition or stipulation 
is put. Whether on the face or on the back of the policy, or 
whether it is upon it or not, or in writing or not, it is equally 
binding, and there is no contract completed until the terms of 
the condition have been complied with, or waived or rescinded.”

A premium note, dated the 24th May, 1880, given on effecting 
an insurance with the defendant company, stated that the in
sured for value received on policy No. 1, 405, dated the 6th May 
1880, promised to pay the company $14.50 on the 24th Decem
ber 1880, with interest at seven per cent, and contained an 
agreement that if the note were not paid at maturity, the whole 
amount of the premium should be considered as earned, and the 
policy should be null and void so long as the note remained un
paid. Upon the policy which was dated the 14th May, 1880, and 
took effect from the 24th May, 1880, was indorsed a variation 
condition that the policy should not be valid or binding until the 
premium was actually paid, unless credit was given for it; and 
in that case it was a condition of the contract “that if such pre
mium be not paid, the whole amount of premium shall then be 
considered as earned, and the policy shall be null and void, so 
long as any part thereof remains unpaid.” Held, that the con
dition was not unreasonable, being in effect the same as that 
provided for in the case of mutual insurance companies by R. 
S. O. 1877, c. 161. (42)

A condition in a policy of life insurance provided that if any 
premium, or note, etc., given therefor, was not paid when due, 
the policy should be void.

The policy of insurance upon the life of Robert McGeachie 
was issued by the defendants on the 6th day of December, 1889, 
and he died on the 6th day of November following (1890). The 
amount of the insurance premium was $31.10 annually. This 
amount was not paid to the defendants in cash upon the issuing 
of their policy, but by agreement with the plaintiff the defen
dants accepted instead the promissory bote of Robert McGeachie

(42) Sears vt Agricultural Ins. Co., 82 ü. C. C. P., 585.
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at six months, for $31.10, with interest thereon at seven per cent, 
per annum. This note became due on the 7th day of June, 1890. 
It was mt then paid by the maker, but by agreement between 
him and the defendants, a renewal note was taken imtead, at 
thirty days, for the amount of the first note with interest added, 
$32.20. the second note itself bearing interest also at the rate of 
seven per cent, per annum.

At the maturity of the second note (10th July 1890). $10 
cash was paid by Robert McGeachic upon account and a third 
note at two months given for the balance ($22.40), this third 
note also bearing interest at seven per cent, per annum.

The third note fell due on the 13th September 1890, when it 
was renewed at one month, by a fourth note, in which the inter
est was added to the previous amount thus making $22.80.

This fourth nob- became due on the 16th October, 1890. and 
remained in defendants’ possession overdue and unpaid up to 
the death of Roliert McGeachic. throe weeks after the maturity 
of the note.

The acceptance of the note in the first plate, and of the dif
ferent renewal notes, was in each cast' a matter of arrangement 
and agreement between the parti s. During the currency of the 
second note Roliert McGeachic wrote (2nd July, 1890) to the 
defendants, asking to have the policy cancelled, but was answer
ed that such a request was unreasonable and could not be enter
tained.

After maturity of the last note defendants, on 5th November. 
1890. wrote the maker demanding payment of it.

This letter reached St. Catharines on the day on which Roliert 
McGeachic died and was delivered to his brother on the same 
day. The local agent of the company was at once communicated 
with and asked if he would accept the money, but refused to do 
so. On the following Monday, four days later, the amount was 
formally tendered to the defendants at their heal office but was 
refused.

Held, affirming the decision of the Court of Appeal, that 
where n note given for a premium under said policy was partly
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paid when due and renewed, and the renewal was overdue and 
unpaid at the death of the assured, the policy was void.

Held, further, that a demand for payment after the maturity 
of the renewal was not a waiver of the breach of the condition 
so as to keep the policy in force. (43)

One of the conditions indorsed on a policy was that it was 
not to take effect unless the premium was paid prior to any ac
cident on account of which the claim should be made.

Another was that no renewal receipt should be valid unless 
printed in office form and signed by the managing diructor and 
countersigned by the agent.

Nothing was stated in the policy or conditions respecting the 
payment of premiums, whether in cash or by premium notes, and 
therefore, nothing as to the effect of non-payment of premium 
notes at maturity.

Prior to November 1H89, the company was in the habit of 
taking premium notes, hut at that time they informed their 
agents by circular that they had resolved to discontinue the 
practice, and directed them to conduct the business thereafter 
on the cash system, and refused to accept notes for premiums for 
accident insurance.

One Paton was at the period in question agent and manager 
of the company for the Maritime Provinces. He was also agent 
for the Manufacturers Life Insurance Company, a company 
having, substantially the same management. In the business of 
this latter company premium notes were continued to be taken, 
and the circular referred to pointed to a distinction intended to 
lie made in the mode of conducting the accident and life business.

The jury found that a sum of money was paid in cash, and 
that the note was given and taken as payment of the balance of 
the premium.

The note never was paid, nor was it delivered up to plaintiff, 
hut remained in possession of Mr. Paton. The company knew 
nothing of it.

(43) MoGeachle vt North American Life Ins. Co., 23 Can. 8. C. 
It.. 148.
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Upon the findings as above, judgment was entered for the 
plaintiff by the Chief Justice of Nova Scotia, before whom the 
case was tried, and the judgment was afterwards sustained by 
the other judges with exception of Meagher, J., who dissented.

In its judgment the Supreme Court said:—“The contention 
of the ap|>ellant6 is that Paton did not purport to bind the com
pany (or in other words to renew the insurance) ami that, if he 
did, he acted without authority; and further that if there was 
any proper evidence of such authority it should have been passed 
upon by the jury.

“ The question therefore is whether it was within the scope of 
Paton’s employment to take a premium note as in payment.

“ His authority to receive premiums and to give renewal re
ceipts, and so to complete the contract is clear. He says that 
every renewal receipt comes to him from the head office at 
Toronto, and that he renews policies after they have lapsed by 
giving renewal receipts.

“ The authority of a general agent is, however, restricted to 
the range of his employment and to the acts and representations 
which a prudent and ordinarily sagacious and experienced per
son (with no reason to suspect otherwise) might expect him to 
do or to be authorized to make in respect of the particular bus
iness entrusted to him.

“ It would not tie expected that an insurance agent would be 
authorized to receive a chattel in payment of a premium, or to 
discliarge his own indebtedness to the assured through it, for 
this would be travelling out of the usual course of business.

“But there is nothing in the course of business (or in the 
nature of the contract) to make it unreasonable to take a note.

“ In marine insurance it is very common. In the case of the 
Manufacturers Life it is shown to be the practice; and the 
evidence further shows that it was the practice of the appellant 
company to take premium notes up to November 1889.

“ In the United States it has been held that where the agent is 
authorized to accept the payment of premiums he may, in his 
discretion, accept a note or cheque instead of the money, where
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the policy is silent in the matter. Tayloe v. Merchants Fire Ins. 
Co., 9 How. 390.

“ The fair conclusion would therefore seem to be that as this 
agent had been employed to complete the contract and had been 
entrusted with the renewal receipts, a prudent and ordinarily 
sagacious and experienced jierson might fairly expect that he 
was authorized to take a premium note, there being nothing in 
the policy to the contrary , and the assn red having no knowledge 
of any limitation of the agent's authority. If this is so, the re
sult would be that Mr. l’aton was a person held out by the com
pany as having authority to take a note for the premium and 
complete the contract by delivering the renewal receipt." (44)

In the opinion of Gwynne, J., expressed in Canadian Fire In
surance ns Iiobinson, (supra, p. 33) this decision is overruled by 
London & Lancashire vs Fleming, 1897, A. C. 499, infra, p. 4L

A condition in a policy of life insurance provided that if any 
premium, or note given therefor, was not paid when due, the 
policy should be void. A note given, payable with interest, in 
payment of a premium, provided that if it were not paid at 
maturity the policy should forthwith become void. On the ma
turity of the note it was partly paid, and an extension was 
granted. The last extension was overdue and balance on note 
was unpaid at the death of the assured. A receipt by the com
pany, given at the time of taking the note, was of the amount of 
the premium, but at the bottom of the face of the receipt were 
these words: “Paid by note in terms thereof." While tile note 
was running the policy was assigned for value, with the assent of 
the company, to the plaintiff, to whom the receipt was delivered 
by the assured :—Held, that no estoppel was created by the re
ceipt; that there was no duty upon the company to have af
forded the plaintiff an opportunity of paying the premium ; and 
that the policy was void. (45)

(44) Manufacturers Accident Ins. Co. t’« Pudsey, 27 Can. fl. C. R., 
374.

(45) Wood tit Confederation Life Ins. Co., 2 N. B. Eq., 217.
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Two policies on the mutual plan provided for insurances for 
the original period of one year and “during such further period 
or periods for which the assured shall from time to time have 
I/aid in advance the renewal premium or premiums required bv 
the company, and for which the company shall have issued a 
renewal receipt or receipts.” The policies were delivered to the 
plaintiffs, without prepayment of any cash premium, and with
out the previous delivery of the premium notes in consideration 
of which the policies purported to be issued ; but the cash was 
paid and the notes delivered soon afterwards. At the termina
tion of the year the defendants wrote to the plaintiffs enclosing 
a receipt for the amount of the cash premium for the renewal 
of both policies but which was higher than the precedin ' year. 
The letter was on a printed form, stating that a receipt “renew
ing” the policies was enclosed, and asking the plaintiffs to remit 
the amount of the cash premium. It also asked for new pre
mium notes, and stated that the old ones were enclosed, as they 
were. The plaintiffs demurred to the increased note but retain
ed the receipts and did not send the money or the notes until 
after the (Ire.

Held, that no contract of insurance existed between the plain
tiffs and defendants ; that if the plaintiffs had unqualifiedly 
accepted the renewal terms, the condition providing for pay
ment in advance of the cash premium would have been waived ; 
for the intention of the defendants in delivering the receipt, 
where the money had not in fact lieen paid, was to keep the 
policy in force and to give the plaintiffs credit for the 
amount. (4(1)

A policy of life insurance contained a provision to the effect 
that it should not be in force till the first premium was paid, 
and that if a note should be taken for the first or renewal pre
mium, and not paid, the policy would be void, at and from de
fault. The assured gave the Company's agent a promissory note 
which the agent discounted with his bankers, and was charged

(40) Doherty et al. VI Millers and Manufacturers Ins. Go.. 4 O. 
L. R.. 303, Street, J., affirmed 6 a L. R„ 78.
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by the ompany with the premium, although unaware that the 
cash had not been paid by the assured. The ground upon which 
the plaintiff sought to recover rested upon the dealings between 
the Company and its agent. The Company assuming that the 
premium had been actually paid debited him with the amount. 
The trial judge gave judgment for the plaintiff. The Court of 
Appeal being evenly divided, this judgment stood affirmed but 
in the Privy Council this was reversed. It was contended for 
the plaintiff that the notes were placed in the hands of the agent 
that he might raise money by negotiating them by which the 
premium could be paid, and Sir Henry Strong, who gave the 
judgment of the Committee, says that this is an assumption 
which, in the entire absence of evidence of any arrangement to 
that effect, their Lordships could not make, and held finally that 
the onus was upon the plaintiff to prove that the premiums were 
paid in cash, and that the principle upon which the decision 
rested in the case of Accy re Femie applied. (47)

The facts of the case in Acey re Femie, (48) referred to 
above, were as follows:

The premium payable upon a life policy, became due on the 
15th of March, but was not paid until the 18th of April, when 
the country agent, through whom the insurance had hen effect
ed, gave a receipt for the amount of the premium. The instruc
tions given by the company to the agent were, that the premium 
on every life policy must be renewed within fifteen days from 
the time of its becoming due; if not paid within that time, that 
he was to give immediate notice to the office of such fact, and in 
the event of his omitting to do so, tliat his account would be 
debited for the amount, after the fifteen days had expired. No 
notice was given to the company of the non-payment of the pre
mium within the fifteen days; it was therefore entered in their 
books as pc id on the 15th of March, and the agent was debited 
for the amount. — Held, first, that the mere debiting the agent

(47) London & Lancashire Ins. Co. va Fleming. 1897, A. C., 499.
(48) 7 M. & W., 161.
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with the premium could not be considered as a payment to the 
coni|>any by the assured; secondly, that the agent having no 
authority to contract for the company, the fact of hie receiving 
the money after the expiration of tlie fifteen days, and the entry 
in the company’s books, debiting him with the amount, was no 
evidence of a new agreement between the company and the 
assured.

The most recent case in the Supreme Court of Canada, is that 
of llutvhings vs Tbs National Life. ( If)

In this ease the facts were much the same as those in the 
Manufacturers’ Accident vs Pudsey, except that the renewal re
ceipt was not countersigned nor delivered to the assured. The 
policy contained a condition that the premium should be paid 
in cash in advance. The only reasons for judgment of the major
ity of the Court were those of Idington, J., who makes use of 
the following language:—“This ease is clearly distinguishable 
from that of the Manufacturers' Accident Ins. Co. w Pudsey, 
upon which appellant relies. There the renewal receipt which 
was a badge of authority in the hands of the agent was found by 
the jury to have been delivered over to the assured upon his pay
ment of part of the premium and giving his note for the balanoc, 
and the court held correctly that there was evidence to go to the 
jury on that and other points in dispute.

“The failure of the assured here to get the receipt for the pre
mium or perhaps even to have seen it and the peculiar circum
stances connected with the retention of it by the agent tell 
against the assured having relicvl upon the agent having author
ity, or the company by any act of theirs inducing him to rely on 
the authority of the agent for doing as he did.

“The principles upon which the decision in the case of Loudon 
& Lancashire Life Assurance Co. vs Fleming rests are decisively 
against the case of the appellant here.

“I think, therefore, that the appeal ought to be dismissed with 
costs.”

(40) 87 Can. 8. C. R., 124.
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Thirdly.—Where the policy iisnet with no condition requir
ing the premium to be paid in cash, but acknowledges its pay
ment.

In this case, the liability of the company depends on whether 
it was the intention of the company that the policy should go 
into effect as a valid and binding contract upon its execution, 
in which case the company will be estopped from disputing its 
acknowledgment of the receipt of the premium; or, the inten
tion of the company in executing the policy was that it should 
not go into operation until the premium was paid..

In both cases, the intention of the company will govern.

In a recent case, Lord Esher, M. R., said:—“The question 
raised is whether an insurance was effected by the sealing 
and signing of the policy or the execution of the policy was 
only intended to be conditional. I do not see any evidence of 
a conditional delivery or tliet this document was intended 
not to be a policy unless certain conditions were fulfilled. 
It is urged that the document was still in the hands of the com
pany or of their officers in their behalf. There is no suggestion 
that it was delivered to anyone as an escrow. It was said that 
the recital was incorrect, and that the premium an stated to 
have been paid, never was in fact paid. I do not think the de
defendants are, for the present purpose, at liberty to show that 
in contradiction of the terms of their own deed. They have 
treated the premium as paid, and if it lias not been paid, I think 
they have thereby waived the previous payment as a condition 
of the existence of an insurance.” (50)

Fourthly. — Where the policy issues with no condition re
quiring the premium to be paid in cash, — and there is no 
acknowledgment of its payment, — in such case non payment 
of premium voids the policy.

(50) Roberts t'S Security Co., 1807, 1 Q. B.. 111. (FMf La Cte 
d'Aammmoe ties Cultivateurs rs flramiiion, anil MasaC is llra-he- 
Luga Mutual, Infra, p. 50.
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A policy contained no provision tliat it was to be void if the 
premium» were not paid. The tiret premium wa* paid by two 
agreement» in the form of promissory notes maturing at dif
ferent dates and each providing that the policy was to be void 
if it was not paid at maturity. When the assured died the lirst 
agreement was overdue and unpaid and the second had mx ma
tured. The court, without reserving judgment dismissed an ap
peal from the decision of the Court of Appeal, (80 A. It. 5U4), 
holding the policy void. (51)

Other cases.

A case arose upon the construction of It. 8. O. 1MÎÎ, c. Hit, 
a. 34, which provided as follows: “Any policy which may be 
issued for one year, or any shorter period may be renewed at the 
discretion of the Board of Directors bv renewal receipts instead 
of [tolicy. on the insured paying tin1 raptired premiums, or giv
ing his premium note or undertaking. anil any cash payments 
for renewal must lie made by the end of the year or other period 
for which the policy was granted. Otherw ise such policy shall 
lie null and void.”

It ap|icnrcd that the company’s agent, upon making a re
newal. agreed to take a set of harness as part payment for the 
renewal premium. The harness was to have been received in 
June, but was not so received until October or November, after 
the Are.

Bed, C.. says: •‘The general rule is well settled that an 
agent instructed to receive payment for the princ ipal cannot ao- 
cept anything else than money. If payment is made out of the 
usual course, it lies on the person who sets up the exceptional 
mode of payment to shew the authority of the agent to bind his 
principal.1' The Chancellor continues:—“l cannot put the case 
more forcibly than in the language of Bylcs, J., in Sweeting ia 
Vearce. 7 C. B. N. 8. 485 : “The general rule of law is that an

(51) Frank es The Sun I.lfe Ass. Ce., 28 Can. R. C. U., 182.
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authority to an agent to receive money, implies that he is to 
receive it in cash. If the agent receives the money in cash, the 
probability is that he will hand it over to his principal : but, 
if he is to be allowed to receive it by means of a settlement 
of accounts between himself and the debtor he might not Ire 
able to pay it over ; at all events, it would \ery much diminish 
the chance of the principal ever receiving it, and upon that 
principle, il has been held as a general rule that the agent can
not receive payment in anything else liut cash.' (52 |

Where a policy of insurance provided that upon payment of 
three annual premiums, certain privileges would arise in favour 
of the insured, it was belli that the giving of a promissory note 
for the dial premium which was not paid at maturity, was not a 
payment of the premium, and accord and satisfaction could not 
la- invoked to liave it treated as such. (8.1) ,

Where a policy of life insurance expressly provides that pay
ment of the premium in cash to the company is necessary, their 
agent has no power to bind the com|iany by giving the policy- 
holder a receipt for the amount of a premium as payment for 
services alleged to luivc lieen render'd] by the policy-holder to the 
company. (54)

Waiver or payment ok kiiemivm.

An insurance agent cannot waive the condition requiring 
payment of premium against the provision of the policy but a 
general agent who represents the company may do to.

A policy of insurance expressly provided that if the amount 
of any annual premium or the interest due on any note taken 
in part payment of a former annual premium was not fully paid 
on tlie day and in the manner provided for, the policy should 
be null ami void and wholly forfeited. Ami by another eondi-

(.12) Fraser tin liore District Mutual, 2 O. It., 410.
(88) Tilley rs Vonferlerntlon Life Ins. Co., 7 R C. It op., 144.
(14) Tlemnn re People's Life Ins. Co.. 21 A. It., 342.



40 THE LAW OF F1HE INSURANCE IN CANADA

tion it was provided that no agent of the company, except the 
president or secretary, should waive or alter any condition ex
pressed in the policy, or in any note, cheque or draft given to or 
accepted by the company in settlement of any premium. The 
premium never was in fact paid, nor was the policy delivered. 
The court said:—“Admitting it to be true that the plaintiff did 
tender the premium to the agent at St. John, and that he de
clined to receive it and agreed to give time for the payment of it 
till it was demanded, and to hold the policy in the meantime for 
the plaintiff, it is also true, as admitted by the pleadings, that 
such agent was neither the president nor the secretary of the 
company, and therefore, by the express conditions of the policy, 
had no authority to waive or alter any of its conditions. If there 
was no binding contract the acknowledgement in the policy that 
the advance premium had been paid amounts to nothing. (55)

“The intention of the parties was that the policy should not be 
delivered till the premium was paid ; hence the acknowledgement 
of payment was properly inserted; but it was no admission of 
payment so long as the policy remained in the hands of the 
agent, awaiting the payment by the plaintiff to give vitality to 
the contract.” (56)

And in Quebec it was held that a condition avoiding a policy 
for non-payment of the premium cannot be waived by an 
agent. (57)

A life policy provided that payment, if made when overdue, 
would not be considered as continuing the policy unless the in
sured was in good health at the time. In this case the payment 
was made after the 30 days, and it was proved that it was the 
practice in certain cases to accept payment after the day men
tioned. The declaration averred that the quarterly payment 
was not paid on the day it became due, but afterwards the de
fendants waived the default and accepted payment during in-

(55) But vide Roberts VI The Security Company, supra, pp. 22 
30. 43.

(56) Calhoun n Union Mutual Life Ins. Co., 10 N. B. Rep., Id.
(57) Bernier vi Martin, Q. R., 9 S. C., 421.
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su red's life, l’lea denying the waiver. Under these circum
stances, Hagarty, J., says: “We are relieved from any difficulty 
as to the autlvoritv of the agent to waive a forfeiture. The money 
was paid to the sub-agent, Dempsey, who had authority to re
ceive payment of premiums, and the jury found that it was ac
cepted unconditionally.”

It was shown also that the general agents received the pre
mium from the sub-agent after the 30 days. QWynne, J., says : 
“The general agent of a foreign company doing business in this 
country must, I think, for the purpose of receiving premiums, 
be regarded in the same light as the company themselves." (AH)

J. M. was insured by a life policy of the defendant Company. 
S. was the resident secretary in Canada of the defendants, with 
powers of a general manager, with whom was associated a local 
board of directors. 8. arranged with J. M. to take his note for 
premiums. One note was overdue and the other current The 
jury found that the notes were taken by 8. as cash payments 
and that the taking of them was within his authority ; that he 
had waived payment upon the dates the premiums were due.

The majority of the Court held that there was evidence upon 
which the jury was fully warranted in finding that the agent had 
authority to take notes for the premium in lieu of cash pay
ments. (fill)

Non-payment of premium may he affected by special

PROVISIONS OF THE POLICY.

By the terms of a life insurance policy it was proi ided that a 
policy in force for three years would entitle the holder to a paid 
up policy for $150, or to have the existing policy extended for 
one year, and at the end of that year a paid up policy for $J.V; 
and a policy in force for five years would entitle the holder to 
$60 in cash, or a loan of $85, or a paid up jiolicy of $250, or the 
extension of the existing policy for two years, and at the end of

(58) Campbell v. National Life, 24 V. C. C. P., lR'i
(50) Moffott vs Ilellaik» Ins. Co., 45 ü. C. It., 551.
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that time n paid up policy fur #81. Clause 5 of the conditions 
of the policy provided that one calendar month would be allowed 
f >r payment of renewal premiums, at the expiration of which 
time, if the premium remained unpaid, the policy should cease 
to ho in force. The trial judge held that it was not necessary 
for the holder of the poliey to make application in order to have 
the jailicy extended, and that the insurers were bound to apply 
the money in hand, namely, the $iili shown in the schedule, to
wards the purchase of the extended insurance, and accordingly 
lhere was no lapse and the policy was in full force when the 
insured died.

The Court of Appeal reversed the trial judge and held that 
on the non-payment of the premium the policy lapsed, and that 
nothing wa« done towards extending or reviving it or obtaining 
any of the alternative Iamollis pointai out in the policy. (00)

I’AVXIKNT of rilKMIl'M AFTKR LOSS WILL X'OT RKVIVF. Til It

roncr.

A lire occurred on the Kith September. On the 15th Septem
ber the plaintiff, through a solicitor, paid the amount of an over
due insurance premium note to the defendants, who were igno
rant of the loss. On the 17th September, notice of loss was 
given to the defendants, when they immediately returned the 
premium to the solicitor. Hold, that the payment, having been 
made in fraud of the defendants, eon Id not avail the plain
tiff. (Cl)

(jl'ERKf CASES.

The following articles of the Civil Code relate to the premium :

\rt. 9400 ! “The considéra*ion nr price which the insured 
obliges himself to pav for the insurance, is called the premium.

fOOt Penas r« Northern Life Am. Oo„ 1.1 O. L. It., 131. This ease 
lia» I wit AIRies l«sl to tile Hii|ireine Court ami stands for Judgment.

(Ill) Heart, vs Agricultural Ins. Co.. 32 U. C. (\ P., 585.
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It does not belong to the insurer until the risk begins, whether
he has received it or not.”

Vue compagnie d'assurance, qui ne fournit pas, à un appli
quant. une police d'assurance conforme à l’application, ne peut 
pas se faire payer les primes stipulées au contrat.

Dana ce cas, l’assuré a le droit de discontinuer le paiement 
dc< primes d’assurance convenues, (fila)

Art. 8500 C. C.
"The insurod is obliged to pay the amount or rate of premium 

agreed tv|H)n, according to the terme of the contrait. If the time 
of payment lie not specified, it is payable without delay.”

The agent of an insurance company has no authority to accept 
an insurance and give a receipt for the premium in exchange for 
a receipt for his individual debt to the person insuring, and 
•itch an act on his part will not b:nd the company, (filh)

\rt. 8583: “When by the terms of the policy a delay is given 
for the payment of the renewal premium, the insurance con
tinues, and if a loss occur within the delay, the insurer is liable, 
deducting the amount of the premium due.”

Where an insurance company, without any reservation, ac
cepts a promissory note of the assured for the amount of the 
premium, payment whereof is acknowledged by the policy to 
have lient received, failure of the assured to pay the note at 
maturity does not affect the validity of the insurance. In pro
nouncing judgment, Sir A. A. Dorion, C. J., says:—“L’appe
lante a plaidé que, d'après une des conditions de la police, un 
assuré ne |>cut recouvrer la perte qu’il a faite, s'il n’a payé sa 
prime d’assurance; que l’intimé n'a jamais payé sa prime 
d'assurance, mais que le 11 de décembre 18 <6 il a donné son

(fila) I.u Cle il'Assurance Canadienne sur la Vie va Perrault, 
M. b It.. 6 S C„ «2; 12 L. N., 220.

(Mb) Citizens' las. Co. of Canada t« Bourguignon. 1880, M. L. R. 
2 Q B. 22.
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billet à trois mois pour $5.80 pour sa prime, et qu’il n’a jamais 
payé ce billet, quoiqu’il en ait été souvent reqii's.

"L’admission contenue dans la police, que la prime a été payée 
indique suffisamment que le billet a été accepté comme un paie
ment effectif, qui ne peut plus être contesté par la compagnie ap
pelante, dont le seul recours est peut être payée du billet de 
l’intimé.” (62)

One of the conditions of a policy provided that in care any 
promissory note for the first payment of any deposit note should 
remain unpaid for thirty days after it was due, the policy should 
be void. An assessment was made upon the deposit note, and 
instead of paying it the plaintiff gave his note at 30 days, which 
he did not pay, and which remained overdue at the time of the 
fire. The policy on its face admitted the payment of the first 
premium. The Superior Court held, per Johnston, J., that the 
company confessing under its seal that it had received payment, 
could not be allowed to prove this statement to be untrue. (63) 

These last two cases would appear to be decided on the same 
principle as Roberts vs The Security Co., supra, pp. 22, 30, 43, 46.

Set off of premium against loss.

Un assuré ne peut opposer, en compensation de sa prime d’as
surance, les dommages qu’il allègue avoir éprouvés par un in- 
cendie, attendu que la créance de tel assuré n’est ni claire ni 
liquide, et que le paiement de la prime d’assurance est une con
dition préalable de la part de l’assuré à l’exercice d’aucun droit 
e( au recouvrement des pertes couvertes par la police d’assurance. 
Loranger, J. 1885. (64)

LOSS OR DAMAGE BY FIRE.

The loss or damage insured against is the actual physical loss 
of or damage to the article insured. It does not include the in-

(62) Ln Cle d'Assurnnee des Cultivateurs va Grammon, 3 L. N. 
to; 24 I* C. J.. 82.

(03) Massé vs Hochelaga Mutual Ins. Co., 22 L. C. J., 124.
(64) Giles vs Giroux, 18 R. L., 652.
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direct or consequential loi» to the ineured, inch ai loss of profits, 
loss of business, Ac.

Direct lose.

In all policies of fire insurance, the words “loss or damage by 
fire” are mentioned in the body of the contract es being the sub
ject matter of the indemnity which the assured undertakes by the 
contract. In some policies these words are preceded by the word 
“direct”. This is the form used by the Sun Insurance Co., the 
oldest fire insurance company in business to-day, while the Lon
don Assurance Co. policy, an almost equally old company, simply 
uses the words “loss or damage by fire”. The standard policy 
in New York State, and in the other States of the Union which 
have adopted the New York policy, contain the word “direct”, 
while the Massachusetts and New Hampshire standard policies 
omit it. The word has no significance or value, and whether 
used or not, fire must be the proximate cause of the loss or 
damage.

Market value.

The plaintiff obtained judgment against the insurance com
pany for £200 being amount insured by them on his stock and 
utensils in trade as a general turner; by the policy the appel
lants agreed to pay or make good to the insured all such loss or 
damage as the said insured should suffer by fire. On appeal, 
hdd, that the defendants were liable only for the actual market 
value of such stock at the time of the loss and not for the actual 
cost thereof, or the sum which it may have cost the party in
sured, notwithstanding that he had not insured his profits on 
the subject of insurance. (64a)

Where a separate insurance is effected on separate properties, 
the company only to pay as if they had insured two thirds of the

(64a) Equitable Fire ft Life Ins. Co., r< Quinn, Q. B. 1801, 11 L.
c. it. no.
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actual cash value, the insured ran recover two thirds only of the 
particular property injured. (34b)

Plaintiff injured with defendant* for $3,400 of which $1.000 
was on hi* tannery and $300 on tlie machinery in it, upon an ap
plication valuing the tannery and fixtures at $1,000, which was 
said to be two thirds of the actual value, hut the plaintiff agree
ing that in caac of lose defendant* should only be liable as if 
they had insured two thirds of the actual cash value, anything 
in the policy or application notwithstanding. The application 
was referred to in the policy as forming part of it, and stated 
the promise to be to pay all losses or damages not exceeding the 
said sum of $3,400, the said losses or damages to lie estimated 
according to the true and actual value of the property at the 
time the same a tould happen. The building and machinery 
having lieen destroyed by lire, the jury fourni the total cash 
value of the former to be $1,030 and of the latter $750.

Held, that the plaintiff could recover only two thirds of these 
sums. (U4c)

A policy insuring several different subjects of insurance at 
separate amounts, and containing a provision that ‘ the com
pany shall lie liable to pay to the insured two thirds of all such 
loss or damage by lire as shall happen to the property, amounting 
to no more in the whole than the aggregate of the amounts in
sured, and to no more on any of the different properties than 
two thirds of the actual cash value of each at the time of the 
lois, and not exceeding on each the sum it is insured for," is to 
he treated as n separate insurance upon each subject, and the 
company is liable only for two thirds of the loss on each, not
withstanding that on some of the subjects the loss is less than 
the amount for which those subjects are insured, and the whole 
loss less than the aggregate amount insured. (64d)

(il+IO M'-fulloch M (lore District Mutual Fire Ins. Co., 82 IT. C. It 
BIO.

(•Me) Williamson r« (lore District Mutual Fire In*. Co. 2(1 V C 
n. 148.

(B+d) King IS Prince Is heard County Mutual Ins. Co., 10 II C C
l*. 1.11.
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Limitation of amount recoverable.

By by-law# printed on the policy the defendants' liability we# 
limited to two-thirds of the actual loss sustained, and the 
amount to be taken on one risk was restricted to $2,000. The 
plaintiff's loss was $'.’,200, and an other insurance company paid 
the full amount of their liability $1.000. He'd, that the plain
tiff was entitled to recover as damages, two-thirds of the balance 
of his loss after deducting the amount of the other insur
ance. (Ii4e)

Interest.

In an action upon lire insurance policies, a referee was directed 
to inquire, ascertain and report the amount of the loss, lie-id. 
having regard to the provisions of ss. 87 and 103 of K. S. II. 
1887, c. 44, that the referee had authority t> allow interest on 
the amount of the loss as ascertained by him. <<>4f)

CounrsTtoN.

In determining whether fire is the proximate cause of the loss 
or damage, a distinction must he drawn Is-tween two eases:

First, where the damage or loss is not by actual combustion, 
yet the damage has resulted by a direct chain of cause and 
effect from a fire which has destroyed other property in the 
same premises, all being covered by the policy of insurance.

Second, where there has been no actual combustion by fire of 
any of the property covered by the policy.

In the former case it has been held that the company is liable; 
in the latter, that the company is not liable.

This distinction may be more readily understood by citing two 
of the leading cases on the subject.

(•He! McIntyre rs Kiist Williams Mutual Fire Ins. Co., IS O. 
It. TO.

(<Mf) Attorney flenernl vs Ælnn Inn. Co., 18 P. R. 488.
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In support of the first proposition may be cited the case of 
Lynn Gas & Electric Co. vs Meriden Fire Ins. Co. (65)

At the trial, it appeared that within the period for which the 
policies were written a fire occurred in the wire tower, so called, 
of the plaintiff's building, through which the wires for electric 
lighting were carried from the building, which fire was speedily 
extinguished, without contact with other parts of the building 
and contents, and with slight damage to the tower or its con
tents ; that at about the same time, and in a part of the building 
remote from the fire and untouched thereby, there occurred a 
disruption by centrifugal force of the fly-wheel of the engine 
and of certain pulleys connected therewith, by which disruption 
the plaintiff’s building and machinery were damaged to a large 
amount. The theory of the plaintiff, connecting the disruption 
of the machinery with the fire in the tower, as stated by the 
presiding judge in his charge to the jury, was as follows :— 
The plaintiff says the position of the lightning arresters in 
the vicinity of the fire was such that by reason of the fire in the 
tower a connection was made between them called a short cir
cuit ; that the short circuit resulted in keeping back or in bring
ing into the dynamo below an increase of electric current that 
made it more difficult for the armature to revolve than before, 
and caused a higher power to be exerted upon it, or at least 
caused a greater resistance to the machinery; that this resistance 
was transmitted to the pulley by which this armature was run, 
through the belt; that that shock destroyed the pulley ; that 
by the destruction of that pulley, the main shaft was disturbed 
and the succeeding pulleys up to the jack-pulley were ruptured ; 
that by reason of pieces flying from the jack-pulley, or from 
some other cause, the fly-wheel of the engine was destroyed, the 
governor broken, and everything crushed ; — in a word, that the 
short circuit in the tower by reason of the fire caused an extra 
strain upon the belt through the action of electricity, and that 
caused the damage. The Court said:

(to) 158 Mass., 570.
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“The plaintiff contended that the short circuit was produced 
by the Are, either by means of heat on the horns of the lightning 
arresters, or by a flame acting as a conductor between the two 
horns, or in some other way. The jury found that the plaintiff’s 
theory of the cause of the damage was correct, and the question 
is whether the judge was right in ruling that an injury to the 
machinery caused in this way was a “loss or damage by fire” 
within the meaning of the policy.

“The subject matter of the insurance was the building, ma
chinery dynamos, and other electrical fixtures, besides tools, fur
niture, and supplies used in the business of furnishing electri
city for electric lighting. The defendants, when they made their 
contracts, understood that the building contained a large quan
tity of electrical machinery, and that electricity would be trans
mitted from the dynamos, and would be a powerful force in and 
about the building. They must be presumed to have contem
plated such effects as fire might naturally produce in connection 
with machinery used in generating and transmitting strong cur
rents of electricity.

“The subject involves a consideration of the causes to which an 
effect should be ascribed when several conditions, agencies, or 
authors contribute to produce an effect. The defendants contend 
that the application of the principle which is expressed by the 
maxim, In jure non remota causa sed proxima spectatur, re
lieves them from liability in these cases. It has often been 
necessary to determine, in trials in court, what is to be deemed 
the responsible cause which furnishes a foundation for a claim 
when several agencies and conditions have a share in causing 
damage, and the best rule that can be formulated is often diffi
cult of application. When it is said that the cause to be sought 
is the direct and proximate cause, it is not meant that the cause 
or agency which is nearest in time or place to the result is neces
sarily to be chosen. The active efficient cause that sets in mo
tion a train of events which brings about a result without the 
intervention of any force started and working actively from a 
new and independent source is the direct and proximate cause 
referred to in the cases.
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“In the present case, the electricity was one of the forces of 
nature — a passive agent working under natural laws, — whose 
existence was known when the insurance policies were issued. 
Upon the theory adopted by the jury, the fire worked through 
agencies in the building, the atmosphere, the metallic machinery, 
electricity, and other things; and working precisely as the de
fendants would have expected it to work if they had thoroughly 
understood the situation and the laws applicable to the existing 
conditions, it put a great strain on the machinery and did great 
damage. No new cause acting from an independent source in
tervened. The fire was the direct and proximate cause of the 
damage according to the meaning of the words ‘direct and prox
imate cause", as interpreted by the best authorities.”

As illustrative of the second proposition, Marsden es City 
& County Assurante Co. (66), may be cited. The following b- 
stract from the judgment of Erie, C. J., substantially sets out 
the question in issue, and the law thereon :

“The conclusion I have come to is. that this rule should be 
discharged. The action is upon a policy of insurance on plate- 
glass; and the question is, whether the damage in respect of 
which the plaintiff claims compensation is within an exception 
contained in the policy. The insurance is against “loss or dam
age originating from any cause whatsoever, except flit;, breakage 
during removal, alteration, or repair of premises". The defen
dants contend that this loss originated from Arc or from break
age during removal, and so is within the exception. The circum
stances were these: — The glass insured was plate-glass in the 
plaintiff’s shop-front. A fire occurring in some premises ad
joining the plaintiff’s and communicating with a distant part 
of the plaintiff’s house, the plaintiff got some of his neighbours 
to assist him in removing his furniture and stock-in-trade ; and, 
whilst they were thus engaged, the assembled mob feloniously 
broke in the windows for the purpose of plunder. Hence, no 
doubt, the remote cause of the damage was fire; but the prox-

(66) L. R., 1 C. P., 232.
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imate cause was the lawless violence of the mob. I think the 
general rule of insurance law, that the proximate and not the 
remote cause of the loss is to be regarded, is the rule which must 
govern our decision in this case. The assembling of the crowd 
was caused by the fire; and but for the fire probably the plain
tiff's windows would not have lieen broken. But the breakage 
was not caused by the fire; it was the result of the plaintiff’s 
attempt to save his stock and furniture, coupled with the desire 
of the mob to seize what they could lay their hands on. I do not 
see how that can be said to be a damage originating in or caused 
by fire, so as to bring it within that part of the exception.”

The same point was dealt with in the case of Everett vs Lon
don Ass. Co. (In ) By the terms of the ]>olicy, the premises 
were insured against “such loss or damage as should or might 
!>e occasioned by fire to the property therein mentioned.” A 
quantity of gun powder had exploded about half a mile from the 
plaintiff's premises, whereby the windows and window frames, 
and the premises generally were damaged by atmospheric con
cussion caused by the explosion. The question for the opinion 
of the court was whether the damage so caused was a loss or 
damage insured against under the policy. The court held that 
the defendants were not liable. Willes, J., said: “I am of the 
same opinion. We arc lxmnd to look'to the immediate cause of 
the loss or damage, and not to some remote or speculative cause. 
Speaking of this injury, no person would say that it was occa
sioned by fire. It was occasioned by a concussion or disturbance 
of the air caused by fire elsewhere. It would be going into the 
causes of causes to say that ithis was an injury caused by fire to 
the property insured. The rule “In jure non remota causa, sed 
proximo speclatur", determlines this case.”

And Byles, J., said ; “I am of the same opinion. The expres
sion in the policy which we have to construe is, ‘loss or damage 
occasioned by fire.’ Those words are to be construed as ordinary 
people would construe them. They mean loss or damage either

(67) 19 C. B. N. S., at p. 126.
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y ignition of the article consumed, or by ignition of part rf the 
premises where the article is: in the one case there is a lose, in 
the other a damage, occasioned by fire. Lord Bacon, says: (G8) 

t were infinite for the law to judge the causes of causes, and 
lwir impulsions one of another; therefore it ccntenteth itself 

«nth the immediate cause, and judgeth of acts by that, without 
loolcmg to any further degree.’ If that were not so, a ship in the 
neighbourhood of Mount Etna or Vesuvius during an eruption 
and recemrg damage from substances projected therefrom’ 
might be said to be damaged by fire. So, a shot falling amongst

m °ne 0880 ** 6aid to occasion a lose by 
. But neither of these cases would fall within these words 

wluoh must ibe understood in their plain and ordinary sense.” ’

Salvage losses covebed by policy.

canlVtL T088a? Ulat COmbustion 8hou,d hive been the sole 
cause of the loss or damage, but the policy has been held to cover
he losses which resulted from a bond fide and leasonable attempt 
fV7roi^ l manred property. In Stanley „ Western Ins.
, ’ (69) Ke,ly> c- B> 6aya: “I agree that any loss resulting 
from an apparently necessary and bond fide effort to put out a 
fire, whether it be by spoiling the goods by water or ttrowin" 
Hie articles of furniture out of window, or even the destroying 
of a neighbouring house by an explosion for the purpos^Tf 
checking the progress of the flames, in a word, eveiy loss that 
clearly and proximately results, whether directly or indircctlv, 
from the fire, is within the policy.”

Ontario cases.

• T,* P"8 8kx,k"in'trade waa insure<l against loss by fire 
m the defendant company; a fire occurred in an adjoining 
building, and the plaintiff's warehouse being in danger of de-

w!riL, HTthe LaW’ “eg" MOT,tagU- T0L 13' p' 14S- 1 Bacon e

(69) L. R„ 3 Bxch., 71.
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striction, lie removed his stock which was thereby damaged, and 
some of it lost.

The question submitted by the special case was, whether the 
plaintiff was entitled to recover the full amount of the policy; 
or whether the defendants were discharged as by ratable pay
ment under the 5th statutory condition, (R. S. 0. (1877), ch. 
1C2), which declares that in case of the removal of the property 
to escape conflagration the company will ratably contribute to 
the loss and expenses attending such act of salvage?

Osler, J. A., held that the plaintiff was entitled to recover the 
full amount of the policy, and gave judgment for $1,000 and 
interest.

Hagarty, C. J., said:—“The weight of opinion and authority 
seems to be in favour of the view taken hy my brother Osier, 
from whose judgment is this appeal.

“Our own case of Thompson vs Montreal Insurance Co. (70) 
is clear in favour of the view that goods lost in course of re
moval to escape conflagration are considered as lost bv fire, as 
the proximate cause.

“This seems to be assumed as the law in Levy vs Baillie. (71) 
The plaintiff, an upholsterer, swore to a loss over tho amount of 
the policy: that tho loss was sustained as to a small amount for 
goods injured in process of removal, and a large amount ‘ab
stracted’ by the crowd assembled at the fire. The defence 
was fraud and false swearing on this proof. At the trial 
evidence was given of the loss, and the company de
fended on the ground that such a quantity of goods could not 
have been, and were not stolen. The case went to the jury 
wholly on that question. They found for the plaintiff, and the 
following term a new trial was, after argument, granted on the 
weight of evidence. Neither at the trial nor in term was any 
question raised as to liability for goods so stolen or lost.” (78)

(70) 6 U. C. R., 319.
(71) 7 Bing., 349.
(72) McLaren vs Commercial Union 12 A. R., 279.
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Tin: American decisions are not uniform.

The rule laid down by the Court in White vs The Repub
lie, (73) would seem to commend itself:—“We think the 
liability of the underwriters, in these and similar cases, depends 
very much upon the imminence of the peril, and the reason
ableness of the means used to effect the removal. The 
necessity for removal is analogous to the necessity that jus
tifies the sale of a disabled vessel, by the water. It is not to be de
termined by the result alone, but by all the circumstances exist
ing at the time of the lire. The necessity for removal need not 
lie actual, that is. the building may not have been actually burn
ed. since this may have lieen prevented by a change in the direc
tion or force of the wind, the more skilful or efficient manage
ment of the fire engines, or the sudden happening of a shower, 
or a like unforeseen event. But the imminence of the peril must 
be apparent, and such as would prompt a prudent uninsured 
person to remove the goods ; it must be such as to inspire a con
viction that to refrain from removing the goods would be the 
violation of a manifest moral duty ; the damage and expense of 
removal, too, must be such as might reasonably be incurred un
der the circumstances of the occasion.”

Quebec cases.

The liability of the assured for losses other than from com
bustion is to the same effect under the Civil Code of the Prov
ince of Quebec. Article 2580 reads as follows:

“The insurer is liable for all losses which are the immediate 
consequence of fire or burning for (74) whatever cause it may 
arise, including damage to the things insured suffered in their 
removal or by the means used for extinguishing the fire, subject 
to the special exceptions contained in the policy.”

(73) 2 Am. Itep., 22.
(74) The word “for” In the English translation should have been 

“from", the French version reading “quelqu'en soit la cause."
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This article is based upon two decisions of the Court of 
Queen’s Bench.

In the first case the trial judge had charged the jury that if 
they were satisfied that the property was stolen in the removal, 
they must come to the conclusion that this was a loss for which 
the insurance company were liable. A verdict was found for the 
plaintiff for the full amount claimed, and a motion was made to 
the full Court for a new trial, on the ground of misdirection by 
the trial judge, which was refused. (75)

Similarly in the ease of Harris vs London & I^ncashire Fire 
Ins. Company, (76) the trial judge charged the jury as follows:

‘ he rule which I think you may follow in this case is that 
which was laid down lately by Mr. Justice Monk, in the case of 
McGibbon vs The Queen Insurance Company, and which after
wards, received the sanction of the Superior Court of Montreal, 
namely : That the value of goods which, without auy fault on 
the part of the insured, are lost or stolen during the confusion 
caused by a fire, or whilst being removed from the burning pre
mises. ought to be borne by the insurers. 1 feel that in laying 
down the rule in this way, I go as far as I can in favour of the 
plaintiff, but I doubt whether the laying down of a more strin
gent rule would be consistent with justice, conducive to the pub
lic good, or even for the advantage of insurance companies. If 
insurers are to be considered clear the instant the effects insured 
are bevond the reach of the flames, whether afterwards unavoid
ably lost to the party insured or not—then the latter might be 
disposed to say, whilst my effects remain in my house they are at 
the risk of the insurers, whereas, if put into the street, tlicv will 
be at my risk; I therefore will prevent their removal until, at 
any rate, I can have due precautions for their preservation out 
of doors. Moreover, when a house is found to be on fire, stran
gers are let in to assist in extinguishing the flames, and in saving 
the goods. It is for the interest of the insurers that this should

(75) McGibbon vs The Queen Ins. Co., 10 L. C. J., 227.
(76) 10 L. C. J„ 268.
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be done, and losses resulting from a proceeding adopted mainly 
for their benefit, ought not to fall upon the insured.”

Stolen goods covered.

Under the terms of a contract between insurers and insured, 
whereby the insurers insure against loss or damage by fire, the 
insurers are liable for losses to the insured by goods stolen at 
a fire. (77)

Arson.

A plea of arson by the insured, if established, is obviously a 
complete defence to an action on the insurance policy. But the 
jury must be satisfied that the crime imputed is as fully proved 
as would justify them in finding him guilty of a criminal 
charge for the same offence. Where such a plea appears on the 
record, the rule has been laid down on the subject of new trials, 
that in the absence of misdirection, where the jury find in favour 
of a party expressly charged with a criminal offence, the Court 
will rarely subject him a second time to the finding of a 
jury. (78)

In an action on a fire insurance policy, (79) in which the jury 
found against the defendants upon the plea of arson and judg
ment was entered in favour of the plaintiff. Upon in applica
tion for a new trial, the court said :

“ We were much pressed during the argument by counsel for 
the defendants to make absolute the rule for a new trial on the 
plea of arson.

“ After some consideration, we offered to make the rule ab
solute for a new trial on terms which, after last Michaelmas 
term, were communicated to the defendants, but which they are 
unable to accept We must now decide whether wc ought to do

(77) Monk, J., 1866, McGtbbon vs Queen Ins. Co., 10 L. C. J., 227; 
16 R. J. R. Q., 1.

(78) Gould vs British American Ins. Co., 27 ü. C. R., 473.
(70) Frey vs Mutual Fire Ins. Co., 43 U. C. R., 102.
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so, on the ground that the verdict is contrary to evidence and 
the weight of evidence.

“ The charge of arson made against the plaintiff is not only 
one involving much moral turpitude, but one which if true may 
be followed by serious punitive consequences.” “In Thurtell 
t'.e Beaumont, (80) which was an action against an insurance 
company .to recover a loss bv fire, the defence being arson, the 
Judge directed the jury that, in order to their finding a verdict 
against the plaintiff, they ought to be satisfied that the crime 
imputed to him was as fully proved as would justify them in 
finding him guilty of the criminal charge for the same offence. 
And it was held that the direction was right.”

“In Kane vs The Hibernian Mutual Fire Ins. Co., (81) the 
Court, after an elaborate review of the authorities, reached a con
clusion the same as established in England by the old case of 
Thurtell vs Beaumont.”

“The latter appears to be the rule adopted in this Province : 
See Richardson vs Canada West Farmers’ Fire Ins. Co., 17 C. 
P., 341.”

“At a very early period in the history of the Province it was 
said that ‘when the party charged lias been acquitted after a 
full investigation, the evidence against him should be conclusive 
before the Court could properly subject him to answer the charge 
a second time’ : \\ ilson vs Hill, 5 U. C. It. (O. S.), 56-57.

“At a later but still early period the Court said, ‘in cases of 
this kind we should with difficulty grant a second chance to the 
party urging such a defence’ ; Wallbridgc et al. vs Follott, 2 
U. C. R., 280, 281.”

“In the comparatively modem case of Edgar vs Newell, 24 IT. 
C. It., 215, 218, it was said that ‘it is not usual to put a plain
tiff deliberately charged with fraud or felony in a civil action 
twice, as it were, upon his trial.’

“In Gould vs The British America Fire Ins. Co., 27 U. C. R., 
473, 479, it was said, ‘We do not on the whole see our way to,

(80) 1 Bing., 339.
(81) 20 Am. It., 408.
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as it were, agaiu putting the plaintiff on his trial for this serious 
charge,'"’ (arson).

In McMillan vs The Gore District Mutual Fire Ins. Co., 21 
C. V., 123, 125, it is said, ‘It is sufficient to say that there is no 
rule on the subject so inflexible a1- to govern a case like this' 
(arson) and a new trial was ordered, costs to abide the event.

"The conclusion to be drawn ftom the eases is that, while the 
Court lias the power in the exercise of discretion to grant a new 
trial in such a ease, the discretion is not one to be exercised, ex
cept where the evidence so prei>onderatcs in favour of the truth 
of the charge as to evince, as it were, a determination on the 
part of the jury not to give effect to the law."’

On appeal to the Court of Appeal this judgment was affirm
ed. (82) A further appeal was taken to the Supreme Court, 
where the judgment of the Court of Appeal was reversed, but 
the question of the plea of arson was not raised in that Court, 

the judgment of the court below living reversed solely on the 
ground that the Fire Insurance Policy Act did not appl to 
mutual insurance companies. (83)

But ax action on the policy will not bf. btayei x'dixo

CRIMINAL PROCEEDINGS.

In an action brought to recover upon a policy of insurance, 
an exception dilatoire, in which it is alleged that a true bill has 
lieen found against the plaintiff on a charge of arson, with a view 
to defraud the defendant, and that therefore all proceedings in 
the case must be stayed and held in abeyance until he shall have 
been tried upon an indictment, must be dismissed and the ex
istence of a criminal charge against the plaintiff cannot operate 
a suspension of proceedings in the action against the defen
dant. (84)

(82) 4 A. R„ 293.
(83) 5 Can. S. C. R.. 82.
(84) ’ Maguire tot Liverpool & London F. & L. Ins. Co.. 7 L. C. R., 

343 ; 5 R. J. R. Q., 279.
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Excessive heat without ionitios.

In Quebec, the Code excepts from the liability of the company, 
loe, resulting from excessive heat without ignition.

Art. 2981. “The insurer is not liaible for losses caused merely 
by excessive heat in a furnace, stove or usual means of commu
nicating warmth when there is no actual burning or ignition of 
the thing insured.”

Spontaneous combustion.

But the policy will cover spontaneous combustion.
Une assurance contre le feu, effectuée sur une certaine quan

tité de charbon, couvre le charbon qui existait alors et celui ap
porté depuis, et s’étend aux risques provenant de la combustion 
spontanée du charbon. (85)

Evidence op loss must be satisfactory.

In the absence of satisfactory evidence that certain goods, the 
value whereof is claimed under a fire policy, were either actually 
destroyed or damaged by fire or stolen, the claim therefor cannot 
be recovered. Meredith, C. J., 1866. (86)

But it was held by the Court of Appeal, Quebec, that if the 
evidence leaves a certain amount of doubt as to the actual value 
of the buildings destroyed, the balance should be turned against 
the insurance company rather than against the insured. Insur
ers should exercise vigilance as to over valuations when they art- 
taking the risks and accepting the premiums, rather than after 
the loss occurs and they are called upon to discharge their pan 
of the obligation. (86a)

(85) British American Ins. Co. o# Joseph, 9 L. C. R.. 448 ; 7 R. J. 
R. Q., 312.

(86) Harris os London & Lancashire Fire Ins. Co., 10 L. C. J., 
268; 16 R. J. R. Q., 13.

(86a) Citizens' Ins. Co. o« Letrançols, Q. R. 2, Q. B. 530.
3
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Exceptions in policy to losses from burning forests.

A policy of insurance contained the following condition en
dorsed upon it, viz : “The Company will not be answerable for 
any loss and damage by fire occasioned by earthquakes or hurri
canes or by burning of forests; and this policy shall remain 
suspended and of no effect in respect of any loss or damage (how
ever caused) which shall happen or arise during the existence of 
any of the contingencies aforesaid.”

Such a clause is legal and in order to exempt the company 
from liability, it is only necessary to prove that at the time of the 
loss the neighbouring forests were burning. (86b)

Gross negligence.

Gross negligence in some American States has been held in
consistent with good faith and the assured held not liable. This 
also is the law in the Province of Quebec, under the express pro
visions of the Civil Code, by the following article;

2578. “The insurer is liable for losses caused by the insured 
otherwise than by fraud or gross negligence.”

The jurisprudence in France is to the same effect.

L’assureur n’est pas tenu des pertes qui proviendraient d’un 
fait personnel à l’assuré ; l’équité ne permet pas que l’un des 
contractants puisse donner lui-même naissance à l’évènement 
qui rend l’autre partie obligée envers lui. Pardessus, n. 590-lo.

Negligence.

The policy of insurance covers the negligence of the insured 
as well as of his servants. This is the law long established in 
cases of marine insurance. In Walker vs Maitland, (87) Ab-

(86b) Commercial Union Ass. Co. vs Canada Iron Mining, etc., 
Co., 18 L. C. J., 80; 23 It. J. R. Q., 460, 534.

(87) 5 B. ft Aid., 171.
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bott, C. J., says: “No decision can be cited where in such a 
case the underwriters have been held to be excused in conse
quence of the loss having been remotely occasioned by the neg
ligence of the crew.” Bayley, J., says:—“Here, the loss arose 
from the sloop with the goods on board having been beat to 
pieces by the force of the winds and waves ; and the question 
in this case is, whether the underwriters arc exonerated from the 
loss, by proving negligence on the part of the crew, although the 
damage was occasioned by the perils of the sea. It is the duty 
of the owner to have the ship properly equipped, and for that 
purpose, it is necessary that he should provide a competent 
master and crew in the first instance ; but having done that, he 
has discharged his duty, and is not responsible for their neg
ligence, as between him and the underwriters.” Holroyd, J., 
says :—“The rule of law is, that proximo, cduiia non remota tpec- 
iatur, and here the proximate cause of the loss was the peril of 
the sea. The question is, whether the underwriters are liable 
for a loss proceeding directly from a peril of the sea, but re
motely from the negligence of the crew.”

A case directly in point however is Shaw vs Robbards. (88) 
In this case one ground of defence was that the assured had neg
ligently committed the subject matter of the insurance to bo used 
for a more dangerous operation than was contemplated bv the 
policy.

As, to this plea, Lord Denman, C. J., said: — “One ar
gument more remains to be noticed, viz : that the loss 
here arose from the plaintiff's own negligent act, in allowing 
the kiln to be used for a purpose to which it was not adapted. 
There is no doubt that otae of the objects of insurance against 
fire is to guard against the negligence of servants and others; 
and, therefore, the simple fact of negligence has never been 
held to constitute a defence. But it is argued that there is a 
distinction between the negligence of servants or strangers and 
that of the assured himself. We do not see any ground for such 
a distinction ; and are of opinion that, in the absence of all 
fraud, the proximate cause of the loss only is to be looked to.”

(88) 6 A. S E.. 75.
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This is also the law in the United States. In the Lynn Gas & 
Electric Co. vs Meriden, above cited, the Court says:—“Where 
the negligent act of the insured or of anybody else causes a fire, 
and so causes damage, although the negligent act is the direct 
proximate cause of the damage through the fire which was the 
passive agency, the insurer is held liable for a loss caused by the 
fire.”

In QUEBEC THE LIABILITY OF THE COMPANY IS EXPRESSLY 

COVERED BY THE CODE.

Art. 2579. “The insurer is also liable for losses caused by the 
fault of the servants of the insured committed without his know
ledge or consent.”

Property insured.

What may be the subject matter of fire insurance is specially 
provided for in some of the provinces of Canada, (infra Cap. IX, 
X.) The Ontario Insurance Act, R. S. 0., 1897, c. 203, s. 166, 
reads as follows:—166. “Every company licensed and registered 
for the transaction of lire insurance may within the limits pro
se rilied by the license and registry, insure or reinsure dwelling 
houses, stores, shops and other buildings, household furniture, 
merchandise, machinery live stock, farm produce, and other com
modities, against damage or loss by fire or lightning, whether the 
same happens by accident or any other means, except that of 
design on the part of the assured or by the invasion of an enemy, 
or by insurrection.” This section has been construed by the 
Courts as follows :—

The defendants, an insurance company incorporated under 
the laws of Ontario, insured the plaintiffs a railway company 
having a branch line in the State of Maine, “against lose or dam
age by fire... on the property as follows : on all claims for loss 
or damage caused by locomotives to property located in the State 
of Maine and including that of the assured.” By the statute 
law of the State of Maine, where “property” is injured by fire
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communicated by a locomotive engine, the railway company ie 
made responsible and it is declared to have an insurable interest 
in the property along the line for which it is responsible :—

Held, that the policy in question was, in consequence of this 
statutory provision, a valid policy of fire insurance, and not an 
ultra vires policy of indemnity, but that the property in respect 
of which the insurance attached was that defined by the enabling 
section of the Ontario Insurance Act, (R. S. 0., 1897, c. 203, 
s. Ifi6) and that standing timber was not included. (89)

Description of property insured.

It is only necessary that the description of the insured prop
erty should be substantially correct.

The law is thus expressed in the Civil Code of Quebec :
Art. 2572. “It is an implied warranty on the part of the in

sured that his description of the object of the insurance shall 
be such as to shew truly under what class of risks it falls accord
ing to the projHisals and conditions of the policy.’"

When the application is referred to in the policy as forming 
part thereof, it will control the provisions of said policy, where 
there is a variance with respect to the description of the premises 
insured. (90)

Where the application is made part of the policy by reference, 
both will be looked at for the purpose of determining the nature 
and subject matter of insurance. (91)

Where the application correctly described the building in 
which were contained the goods to be insured, but the plan on 
the back of the application, which was referred to in the applica
tion, incorrectly showed such building, the court held that the 
maxim falsa demonstratio non nocet applied. (92)

(89) Canadian Pacific Railway Co. vs Ottawa Fire Ins. Co., 9 O. 
L. It.. 493; 11 O. L. R., 405 ; 39 Can. S. C. R., p. 405.

(90) Vezlna vs Canada Fire & Marine Ins. Co., 8. C., 1883, 9 Q. 
L. R., 65.

(91) Howes vs Dominion Fire & Marine Ins. Co., 2 O. R., 89; 8 
A. R„ 644.

(92) Guardian Ass. Co. vs Connelly, 20 Can. 8. C. R., 208.
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An insurance against fire effected against a certain quantity 
of coale, covers not only those deposited at the time, but thoee 
deposited since, and covers also loss or risk arising from spon
taneous combustion. (93)

Substituted goods.

An insurance upon stock in trade includes in addition to 
what remains in specie of the original stock at the time the 
policy is issued, other goods purchased in the course of business 
to replace what has been sold. (94)

Where a policy of insurance against fire was effected by the 
owners, wholesale dealers in coffee, etc., on “120 sacks of green 
coffee” stored in a specified warehouse, and which policy was a 
renewal of a similar insurance in force for some years, held, 
that such insurance was not limited to the particular 120 sacks 
on hand when the policy was effected, but covered similar stock 
to the specified number of sacks in hand at the time of a fire 
which subsequently occurred. (95)

Quebec jurioprudence.

The jurisprudence in Ontario is expressly covered b / an 
article of the Code in Quebec, as follows :

Art. 2573. “An insurance upon effects indeteiminately as 
being in a certain place is not limited to the particular effects 
which are there at the time of insuring, but attaches to all those 
falling within the description contained in the place at the time 
of the loss; unless a different intention is indicated in the 
policy.”

In an action for the recovery of the insurance of goods insured 
under a warehouse receipt, it is sufficient to establish that goods

(93) British American Ins. Co. vs Joseph, 9 L. C. R., 448.
(94) Butler t>« Standard Ins. Co., 4 A. R., 391.
(95) Merchants Fire Ins. Co. vs Equity Fire Ins. Co., 9 O. L. R„ 

241.
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of the character and brand and of the quantity claimed were ac
tually in the building where the goods were stored at the time of 
the insurance, and at the time the building and its contents were 
wholly burnt, without proving the actual identification of the 
goods described in the warehouse receipt. (96)

Other cases.

Paper bags for flour not filled, burned, in a mill, would not 
be covered by a policy upon the flour. (97)

But a policy on a grist mill covets not only the building, but 
also the fixed and moveable machinery in it. (98)

It was held that a fire policy in favour of a party, on coal oil 
“lfis own, in trust, or on consignment,” covered his loss on oil 
destroyed by Are in Middleton’s sheds, warehouse receipts for 
which granted by Middleton in favour of one Ruston had been 
transferred by Ruston to such party, and on which receipts such 
party had made advances to Ruston, who obtained such advances 
really for Middleton, without the party advancing, however, be
ing aware of the fact. (99)

Where a company insures a house, a summer kitchen and shed 
with all the contents “of said house", and where some of the 
contents, the coals, are such that their natural place is in the 
shed, the insurance covers all the goods in the house, even those 
which have been taken into and belong naturally to the summer 
kitchen or shed. (100)

“Main building.”—What it includes.

The London Asylum for the Insane, consisted of one large 
building and some twenty smaller buildings, the large building

(96) Wilson vs Citizen’s Ins. Oo„ Q. B„ 19 L. C. J„ 175.
(97) Hutchinson vs Niagara District Ins. Co., 2 Dig. Ont. Case 

Law, p. 3306, 3364.
(98) Shannon vs Gore District Mutual Ins. Co., 2 A. R., 396.
(99) Stanton vs Ætna Ins. Oo., Q. B., 1872, 17 L. C. J., 281.
(100) Cle d’Aseurance Mutuelle contre le Feu de Montréal t>« Vil

leneuve, 1880, M. L. R., 2 Q. B., 89, confirming S. C., 29 L. C. J., 163.



78 TilK LAW OF Film INSURANCE IN CANADA

consisting of a central front section, and an L shaped wing at 
each end. Directly in rear of the central portion were a laundry, 
kitchen and engine room, consisting of a hrick building roofed 
with slate and connected with the central building by a passage 
or covered way with brick walls 10 feet high, roofed with slate, 
and with a tramway to carry food from the kitchen portion to 
the central building. This rear structure was destroyed by fire. 
The policy described the insured building as follows: “The 
Asylum for the Insane, London, main buildm».”

The Court found that the (lovernment intended to insure all 
the buildings and this fact was known to those who represented 
th insurance company, and "that the words “Asylum for the 
Insane’’ included all the buildings used for the housing the in
sane at London, and that “main buildings" included wings and 
extensions, as distinguished from the other surrounding and 
detached buildings. (101)

IXICALITY.

A policy of insurance was effected on goods of the insured in 
Mo. 319, and the insurance was afterwards renewed without 
variation of its original conditions. Before the renewal, the 
insured had extended his premises into No. 315, and the com
pany’s agent visited the establishment and saw the portion of 
both buildings occupied by the insured, and the goods contained 
therein. A fire destroyed the goods in No. 315, and slightly in
jured those in 319. In an action on the policy claiming for the 
loss, both in No. 319 and in No. 315, the jury found the facts 
as above stated, and both parties moved for judgment on the 
verdict. Held, that on the facts found by the jury as above, the 
judgment should be for the defendants as to the loss in No. 315, 
the inspection of the premises by the company’s agent, before the

(101) Attorney-General of Ontario vt Ætna Fire In». Co., 18 Can. 
8. C. B., 707.
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renewal of the policy, not being sufficient to establish an agree
ment to vary the terms of the policy in respect of the locality 
in which the goods were represented to lie. (102)

An insurance on goods described as being in Nog. 317, 319 
St. Paul street, does not cover goods in the premises No. 315, ad
joining. And a verdict of a jury adverse to this doctrine, al
though supported by the charge of the judge, will be set 
aside. (103)

A provision, in the body of the contract defining the locality 
in which alone the insured property must be found, is perfectly 
legitimate, and is not open to the objection that it is in effect a 
condition to the validity of the policy which requires to be con
tained in the variations to the statutory conditions.

It was held that the words in a fire policy “on the hull and 
joiner work of the steamer Malakoff (now in Tate’s Dock, Mon
treal), navigating the river St. Lawrence between Quebec and 
Hamilton, stopping at intermediate ports’’, describing the sub
ject matter of the insurance, imported an agreement that the 
vessel was navigating and to navigate and that the words must 
be considered to be a warranty, and the engagement not having 
been performed, the insurer was discharged. (104)

But it was held in Grant vs Ætna Ins. Company, by the 
Privy Council, that where the description was “now lying in 
Tate’s Dock, Montreal, and intended to navigate the St. Law
rence and lakes from Hamilton to Quebec, principally as a 
freight boat, and to be laid up for the winter in a place to be 
approved by this company”, these words did not imply a con
tract to navigate, and that as the assured did not, after the date 
of the policy, remove the boat for tbe purpose of navigation, he 
was not bound to cause her “to be laid up for winter in a place

(102) Citizens' Ins. and Invest. Co. vs Lajoie, M. L. R., s Q. 
B„ 302.

(108) Rolland vs North British 6 Mercantile Ins. Co, 14 L. C.
J„ 00.

(104) Grant vs Equitable Lite Ins. Co, 13 R. J. Q, 204.
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to be approved of by the company”, and that, although the boat 
was not laid up for the winter in a place approved of by the 
company, the insurers were liable for the loss. (105)

A time policy against lire was effected on a steamship. The 
policy described it as then “lying in the Victoria Docks”, but 
gave it “liberty to go into dry dock, and light the boiler fires 
once or twice during the currency of this policy". The only 
dry dock into which the ship could go was Lungley’s Dock, at 
some distance up the river. To go there it was (necessary to re
move the paddle wheels; they were removed in the Victoria 
Docks, and the ship was then towed up to Lungley’s Dock. The 
necessary repairs there having been completed, the ship was 
brought out and moored in the river, preparatory to replacing 
the paddle-wheels. This operation could have been perfectly 
performed in the Victoria Docks, but it was found that in such 
case it was customary, as the more economical course, to replace 
the paddle-wheels while the ship lay in the river. Before the 
wheels had been replaced the ship was burnt:—

Held, that the policy covered the ship while in the Victoria 
Docks, and while passing from them to the dry dock, and while 
directly returning from the dry dock to the Victoria Docks; but 
did not cover the vessel while moored in the river for a collateral 
purpose. (106)

A policy issued in 1895 against loss by fire to the hull of the 
Steamship Baltic, including engines, etc., “while running on the 
inland lakes, rivers and canals during the season of navigation, 
to be laid up in place of safety during winter months from any 
extra hazardous building.”

The Baltic was laid up in 1893 and was never afterwards in 
commission. In 1896 she was destroyed by fire. It was held, 
reversing the court below, that the policy never attached, that 
the steamship was only insured while employed on inland waters

(105) 0 R. J. R. Q., 290.
(100) Pearson vs Commercial Union, 1 App. Cas., 498.
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during the navigation season, or laid up in safety during the 
winter months, and that the above stipulation was not a condi
tion but rather a description of the subject matter of the insur
ance and did not come within sec. 115 of the Ontario Insurance 
Act relating to variations from statutory conditions. (107)

A policy described the premises in which the insured property 
was situate as No. 272, it was held that reading together the ap
plication, interim receipt and other documents leading up to the 
issue of the policy, the contract of insurance was intended to 
cover certain goods situate in the adjoining premises, No 
273. (108)

Amongst other conditions endorsed on the policy was one 
“that if more than 20 lbs. weight of gunpowder should be on 
the premises at the time when any loss happened, such loss 
should not be made good.”

Held, that the word “premises” though in popular language 
applied to buildings, yet in legal language meant the subject 
or thing previously expressed, in this case a vessel ; and that the 
question being, not wliat was the intention of the partie.-, but 
what is the meaning of the words they have used, the reasonable 
construction of the contract was that the vessel should not carry 
more than 20 lbs. weight of gunpowder. P. C., 1862. (109)

In the case of Gorman vs The Hand in Hand Ins. Co., (110) 
it was held that when locomotive chattels, such as agricultural 
implements, carts, etc., are insured in a certain place, the owner 
cannot recover for them if they are burnt outside the limits of 
the place named.

The rule above stated with respect to the validity of the provi
sion respecting locality, has not been uniformly adopted in the

(107) London Afeurance Corporation vs Great Northern Transit 
Oo„ 20 Can. S. C. R., 577.

(108) Liverpool, London & Globe Ins. Co. va Wyld, 1 Can. S. C. 
IL, 604. For the particulars of this case, vide Infra, p. 202.

Vide also Wilder va Pllœnlx Ins. Co., 1 R. de J„ 82.
(109) The Beacon F. & L. Ins. Co. va Gibb, 7 L. T., 574; 1 Moo. 

P. C. n. s., 73.
(110) Ir. R., 11 C. L., 224.
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courts of the United States. With respect to this, Joyce says, 
vol. 8, par. 1742 :

“As a rule, locality awl place are essential, but in determining 
how far locality is important in describing the property insured, 
reference must be had to the character of the property, to a 
consideration of what is the primary object in effecting the in
surance, and also to the fact to what uses the property insured 
would in all reasonable probability be put. So usage may be a 
controlling factor in the matter, as may also be the fact, in the 
case of certain kinds of property, whether the removal thereof 
is permanent or temporary. Where the policy is upon a class 
of property the risk upon which, from its particular character, 
depends so much upon the place or location that the same con
stitutes an essential element of the contract ; as in the case of 
a stock of goods or furniture ‘contained in’ a specified building, 
then such property will, as a rule, not be covered, if changed or 
removed to another place or locality. The insurer for various 
reasons in cases of this character might refuse to accept the risk 
altogether, or might accept it at an enhanced premium if he had 
known that its location was other than that designated, and the 
right of the insurer to know exactly what risk he is undertaking 
cannot be denied. But if the primary object is to insure the 
property described, and the character of the property is such as 
to warrant that presumption, then its exact location may be a 
subordinate matter of more or less importance.”
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CHAPTER III

INSURABLE INTEREST.

Definition. — Civil Code. — Vendor and vendee. — Mortgagee.
Husband and wife. — Indorser. — Warehouseman.

In a very old insurance decision of the House of Lords, (1) 
insurable interest is thus defined :

“ A man is interested in a thing to whom advantage may arise 
or prejudice happen from the circumstances which may attend 
it; in quantum mea interfuit i. e. quantum milti abest quantum 
que lucrari potui. Dig. lib. 46, lib. 8, c. 13. And whom it im
ported!, that its condition as to safety or other quality should 
continue ; interest does not necessarily imply a right to the 
whole, or a part of a thing, nor necessarily and exclusively that 
which may be the subject of privation, but the having some re
lation to, or concern in the subject of the insurance, which rela
tion or concern by the happening of the perils insured against 
may be so affected as to produce a damage, detriment, or pre
judice to the person insuring; and where a man is so circum
stanced with respect to matters exposed to certain risks or dan
gers, as to have a moral certainty of advantage or benefit, but 
for those risks or dangers he may be said to be interested in the 
safety of the thing. To be interested in the preservation of a 
thing, is to be so circumstanced with respect to it as to have 
benefit from its existence, prejudice from its destruction. The

(1) Lucena v* Orawfurd, 2 B. â P., New Rep., 200.
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property of a tiling and tlie interest deviacable from it may be 
very different; of the first the price is generally the measure, 
but by interest in a thing every benefit and advantage arising 
out of or depending on such thing, may be considered as being 
comprehended.”

The Civil Code defines Insurable Interest as follows; art. 
2474 :—“A person has an insurable interest in the object insured 
whenever he may suffer direct and immediate loss by the de
struction or injury of it.”

Insured with partial interest only may recover the

WHOLE LOSS.

If the insured has an insurable interest when the policy is 
effected as well as when the loss occurs, a misrepresentation 
as to the nature of his interest will not invalidate the policy 
nor will the amount recoverable be limited to his actual insur
able interest if his intention was to insure the whole interest 
in the property. (2)

But if his intention is to insure only a partial interest, he 
can only recover for so much as he intended to insure. (3)

Interest in land.

Where the insured conveyed his property (to his father to 
avoid a pending claim, upon a verbal agreement that the father 
was to reconvey when the insured wished, it was held that he 
had an insurable interest. (4)

Advances upon a vessel.

Advances upon a vessel in course of construction under an 
oral agreement that when the vessel should be launched she

(2) Caldwell va Stadacona Fire Ins. Co., 11 Can. S. C. R., 212 ; 
Keefer va PhoMlix Ins. Co., 31 Can. S. C. R., 144, Infra, p. 80.

(3) Castotlaln va Preston, 11 Q. B. D., 380, Infra, p. 80.
(4) Pettigrew va Grand River Fanners Mutual Ins. Co., 28 U. O. 

O. P., 70.
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should be placed in the hands of the one advancing the money 
for sale, and that out of the proceeds the advances so made 
should be paid, is an equitable interest which is insurable. (5)

Vendor and vendee.

A vendor who has agreed to sell for full value has, pending 
the contract of sale, a perfect right to insure the premises 
sold. (6)

The insured was an unpaid vendor under an agreement for 
sale and claimed to recover the full amount covered by the policy, 
although this exceeded the balance due him from the purchaser, 
the circumstances of the case being that the plaintiff sold a 
piece of land to be paid by instalments, veAally agreeing to 
keep it insured for the amount of the purchase money. At the 
time of the agreement the property was insured under a policy 
which was allowed to remain for some time, when a new policy 
was substituted for it, and nothing was said to the company of 
the nature of the change in the insured’s interest, although at 
this time the purchaser had paid a considerable amount of his 
purchase money.

In pronouncing the majority judgment of the Court, Sedge- 
wick, J., says :—“The question in dispute here is whether an un
paid vendor can recover not only his beneficial interest, but the 
beneficial interest of his vendee as well. I am clearly of the 
opinion that he can.”

And after expressing approval of the judgment in Caldwell vs 
Stadacona, he says:—“Some of the learned judges below seem 
to have thought the fact that the insured’s interests was not dis
closed at the time of the insurance vitiated the policy. The 
authorities are conclusively the other way. Bowen, L. J., in 
Castellain vs. Preston, (11 Q. B. T). 380) says two conditions 
only are necessary in order to entitle the assured to recover,

(5) Clark vs Scottish Imperial Ins. Co., 4 Can. S. C. R., 192.
(6) GUI vs Canada Fire & Marine Ins. Co., 1 O. R., 341.
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‘first, the form of his policy must be such as to enable him to 
recover the total value; and secondly, he must intend to insure 
the whole value at the time,’

“It is nowhere a condition of his recovering the whole amount 
that he must disclose all the parties interested. The law is well 
laid down in Wood on Fire Insurance, sec. 151

“ Unless the policy requires that the interest of the insured 
shall be disclosed, a failure to disclose the nature of his interest 
or of the existence of a lien or encumbrance thereon, is not a 
fraudulent concealment, and the policy is operative if the as
sured in fact has an insurable interest therein.’ ” (7)

Person with limited interest may insure the whole.

In Castellain vs Preston, Bowen, L. J., says:—“It is well 
known in marine and in fire insurances that a person who has a 
limited interest may insure nevertheless on the total value of 
the subject matter of the insurance, and he may recover the 
whole value, subject to these two provisions : first of all, the 
form of his policy must be such as to enable him to recover the 
total value, because the assured may so limit himself by the way 
in which he insures as not really to insure the whole value of 
the subject-matter ; and secondly, he must intend to insure 
the whole value at the time. When the insurance is effect
ed he cannot recover the entire value unless he has intented 
to insure the entire value. A person with a limited interest 
may insure either for himself and to cover his own in
terest only, or he may insure so as to cover not merely his own 
limited interest, but the interest of all others who are interested 
in the property. It is a question of fact what is his intention 
when he obtains the policy. But he can only hold for so much
as he has intended to insure........... Then to take a case which
perhaps illustrates more exactly the argument, let us turn to 
the case of a mortgagee. If he has the legal ownership, he is en
titled to insure for the whole value, but even supposin'? he is not

(7) Keefer vs The Phœnix Ins. Co., 31 Can. 8. C. R„ 144.
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untitled to the legal ownership, he is entitled to insure prima 
facie for all. If he intends to cover only his mortgage and is 
only insuring lib own interest he can only in the event of a loss 
hold the amount to which he has been damnified. If he has in
tended to cover other persons beside himself, he can hold the 
surplus for those whom he has intended to cover.”

The vendee under an agreement to purchase has an insurable 
interest. (8)

The fact that the owners of au insured building have entered 
into an executory contract for the pulling down of the building 
in question and for the sale of the materials to the contractors 
at a sum very much less than the amount of the insurance is 
no bar to their right to recover the full amount of the insurance 
when the building is burnt down before the time fixed by the 
contract for the transfer of possession. (9)

Mortgagee.

A mortgagee of goods has an insurable interest though the 
mortgagor continues in actual possession. (10)

A mortgagee having insured for an amount to cover both his 
own and the mortgagor’s interest, but without disclosing the 
fact, is entitled to recover the full amount of the policy. (11)

Where the insured has conveyed the property by an absolute 
conveyance, although only intended to be as security for an in
debtedness, in case of loss he is entitled to recover. (12)

A .policy of insurance taken out by a mortgagor in favour of 
the mortgagee is not invalidated by reason of the equity of re
demption being transferred to the mortgagee where the com
pany have received subsequently the premiums from the mort-

(8) Milligan vs Equitable Ins. Co., 16 U. C. R„ 314.
(9) Ardtll vs Citizens Ins. Co.; Ardtll vs Ætnn Ins. Co., 22 O. 

R., 529; 20 A. It., 005. VUle Keefer VI Phccnlx Ins. Co., supra, p. 80.
(10) Ogden vs Montreal Ins. Go., 3 U. C. C. P., 497.
(11) Richardson vs Home Ins. Co., 21 D. C. C. P., 291.
(12) Smith v« Royal Ins. Co., 27 U. C. R., 54.
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gagec with knowledge that the mortgagor’s interest in the prop
erty had ceased. (13)

A mortgagee of insured premises to whom payment is to be 
made in case of loss “as his interest may appear”, cannot recover 
on the policy when his mortgage has been assigned and he has 
ceased to have any interest therein at the time of the loss. (14)

Plaintiff, king a mortgagor in possession of a mill, conveyed 
it away by a deed, absolute on its face, taking an agreement for 
a reconveyance on payment of a certain sum which he owed the 
grantee. Held, that this was in effect a mortgage, and that the 
plaintiff had an insurable interest. (15)

Plaintiff insured his interest in a house as mortgagee ; the 
mortgage was afterwards foreclosed, and the property sold un
der the decree, and purchased by 'he plaintiff. Held, that his 
mortgage interest was extinguished by the foreclosure and sale, 
and that he could not recover for a loss happening after
wards. (16)

House.

Where a house is owned by the insured, but the land upon 
which it is erected has been improperly deecrikd, he may still 
recover in case of loss. (17)

Insurable, interest at time of loss only.

If the insured has no interest in the property covered by the 
policy when it is issued, the fact that he has subsequently ac
quired an interest will not entitled him to recover. And a re
newal of the policy is merely a continuance of the original con
tract. (18)

(13) Wyman va Imperial Ins. Co., 16 Can. S. C. R., 716.
(14) Guerin va Manchester Ass. Co., 29 Can. S. C. B., 139.
(15) Kelly va Liverpool, London A Globe Ins. Co. ; Stevens, N. B„ 

dig. 739, (New Brims.)
(16) Gaskin va Phœnix Ins. Co., 6 All. 429.
(17) Ste enson va London A Lancashire Fire Ass. Co., 26 ü. C. 

R., 148.
(18) Howard va Lancashire Ins. Co., 11 Can. 8. C. R., 92.
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IlrSBAND.

The husband of the owner in fee and tenant by courtesy has 
an insurable interest. But a tenant of glebe lands continuing in 
possession after the death of the lessor, and after the induction 
of his successor, against the latter’s will, has no insurable in
terest, the successor not being bound by the covenant. (}9)

Indorser of notes.

A party to whom a policy of insurance is assigned with the 
assent of the company as security for his indorsement of the 
notes of the purchaser of certain chattel property from the as
signee of the insured, has an insurable interest. (20)

Married woman.

A married woman being the owner of a stock in trade which is 
insured in her name, is not prevented from recovering on the 
policy in case of loss by reason of the fact that the business is 
carried on in her husband’s name with her acquiescence. (21)

A woman common as to property and under coverture cannot 
validly insure in her own name the liousehold furniture belong
ing to the community without the authorization of he, hus
band. (22)

A widow having continued for four years after her husband’s 
death, in possession of a house built on land of which he was 
the lessee for years, and paid the ground rent, insured the house 
in her own name. No administration was taken out on the 
husband’s estate. Held, that she had an incurable interest, 1st 
as the presumptive owner of the house ; 2nd as executrix de eon 
tort; 3rd as the widow under the Statute of Distribution. (23)

(19) Shaw vs Phœnlx Ins. Co., 20 ü. C. C. P„ 17a Vide Caldwell 
vs Stadaoona Fire and Life Ins. Co., (infra, p. 131).

(20) Davies vs Home Ins. Co.. 3 E. ft A., 209.
(21) Entier vs Standard Fire Ins. Co., 4 A. H., 391.
(22) Rousseau vs 1st Compagnie d’Assurance Royale, M. L. R„ 

1 6. C„ 395.
(23) Lingley vs The Queen Ins. Co., 1 Han., 280.
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Warehouseman.

A purchaser from a warehouseman, under a warehouse re
ceipt, of a quantity of wheat which was never separated from 
other wheat of the seller, has an insurable interest. (24)

A colourable lease made to an individual for the purpose of 
constituting him a warehouseman upon whose receipts the goods 
assured would be dealt with does not affect the risk and void the 
policy of an insurance upon certain goods assured whether their 
own property held on trust or on consignment. (25)

But where the warehouseman is not such within the terms of 
the statute and the receipt is ineffective to operate as a ware
house receipt, the purchaser cannot recover. (26)

And where a valid condition of the policy requires that the 
property must be insured in the name of the owner, if after the 
policy has issued the property insured is legally transferred by 
warehouse receipt, the insured cannot recover. (27)

In order to recover upon a policy of insurance upon a quan
tity of wheat held by the insured under a warehouse receipt, it 
is not necessary to prove the identity of the wheat destroyed, but 
the quantity claimed for must have been in the warehouse under 
the warehouseman's control during the whole period between 
the insurance and the fire. (28)

Chirographary creditor.

A chirographary creditor has no insurable interest in the stock 
which is in the store of his debtor, and therefore cannot validly 
insure it (29)

(24) Box vs Provincial Ins. Co., 18 Gr., 280.
(25) Lancashire Ins. Co. vs Chapman, 7 R. L., 47; confirming Q. 

B„ which reversed 8. C., 18 L. C. J., 36.
(26) Todd vs Liverpool, London & G'ofoe Ins. Co., 20 U. C. C. F., 

523.
(27) McBride vs Gore District Mutual Fire Ins. Co., 30 V. C. R.; 

461.
(28) Parsons vs Queen Ins. Co., 29 U. C. C. P., 188.
(29) Hunt t>« Home Ins. Co., 8. C., 3 R. L., 465.
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Mutual companies. — Misrepresentation as to
INTEREST.

Legislation making provision for the incorporation of mutual 
insurance companies frequently provides that the policy shall 
he voided where the true title of the assured or any incumbrance 
on the subject matter of insurance lie not expressed in the 
policy. (30) Decisions based upon such legislation do not af
fect the general rule above stated.

IN QUEBEC THE NATURE OF THE INTEREST MUST BE 
SPECIFIED.

Art. 2571. C. C. “The interest of an insurer against loss by 
tire may be that of an owner, or of a creditor, or any other 
interest appreciable in money in the thing insured ; but the 
nature of the interest must be specified.”

It was held nevertheless that a bona fide equitable interest in 
property of which the legal title appears to be in another may 
be insured, provided there be no false affirmation, representa
tion or concealment on the part of the assured, who is not 
obliged to represent the particular interest he has at the time, 
unless inquiry be made by the insurer, and such insurable in
terest in property of which the assured is in actual possession 
may be proved by parol evidence. (31)

The lessor of real estate insured the leased property “in 
trust” and notified the insurers that the lessee, his son, was the 
real beneficiary. The lessee paid all the premiums and the 
property having been seized in execution of a judgment agaimt 
the lessor the lessee purchased at the sheriff’s sale and became 
owner in fee. He afterwards increased the insurance, the insurer 
acknowledging in the second policy, the existence of the first in 
his favour. The property having been destroyed by fire, payment

(30) Infra, p. 305, 499.
(31) Whyte V» Home Ins. Co., 14 L. C. J., 301.
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of the amount of the first policy to the lessee was opposed by a 
judgment creditor of the lessor and the money attached in the 
possession of the company.

It was held that the lessee having had an insurable interest 
when the first policy issued, and being, when he acquired the 
fee and when the loss occurred, the.only person having such in
terest, he was entitled to the payment of the amount of the 
policy insured upon the application of the lessor. (33)

(82) Langelier r« Cbarlebols, 81 Can. S. C. R., 1.
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CHAPTER IV

THE INSURED.

Definition.—Lots payable to third party.—Assignment of policy. 
— Subrogation. — Mortgagor. — Mortgagee. — Re-insur
ance.

The party to be indemnified under a contract of insurance is 
styled the “insured” or “assured.”

In the event of loss the amount payable may, however, by 
virtue of some transfer by the original insured, with or without 
the assent of the insurer, and with or without the transfer of the 
property which is the subject matter of the insurance, be made 
payable to a third party, and difficult problems are frequently 
presented with respect to the liability of the company in such 
cases.

Conditions of transfer.

The conditions under which the transfer or assignment of the 
monies payable under the policy arise, are the following :

Class 1. Where the policy on its face contains a clause which 
provides that the loss, if any, shall be payable to some third 
party;

Class 2. Where, with the consent of the company, there is an 
assignment of the policy of insurance to a third party, having 
an insurable interest in the property insured, as a collateral 
ecurity to a debt due by the assignor to the assignee;
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Class 3. Where, with the consent of the company, there is an 
absolute assignment of the policy to a third party, who has 
also an insurable interest in the property insured, and the 
assignor retains no intere t in the said property;

Class 4. Where, without the consent of the company, there is 
an assignment of the policy to a third party, having an insur
able interest in the property insured, as collateral security to 
a debt;

Class 5. Where, without the consent of the company, there is 
an absolute assignment of the policy of insurance to a third 
party who also has an insurable interest in the property in
sured;

Class 6. Where, with the consent of the company, there is an 
absolute assignment of the policy to a third party, without 
any such insurable interest; and

Class 7. Where, without the consent of the company, there is 
an absolute assignment of the policy to a third party, without 
any such insurable interest.

Classes 1 and 2. Where the policy makes the loss payable to 
a third party, such third party is liable to have his claim 
destroyed by a breach of the conditions on the part of the 
original assured.

Although having the authority against it of a decision in 1865 
of the old Court of Chancery for Upper Canada, it is submitted 
that there is no distinction in principle between the case of an 
assignment of a policy of insurance to a mortgagee by his mort
gagor as collateral security for the mortgage debt, and the case 
of a policy on its face made payable to the mortgagee, and in 
both cases the policy will be voided by a breach of a condition 
by the mortgagor which, had there been no assignment, would 
have voided the policy.

It will facilitate an understanding of the subject to discuss 
the first two classes together, ard to deal in the first place with
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the second class, which was considered by the Ontario court-' 
previous to the first class.

An early and much litigated case, of Burton vs Gore District 
Mutual Insurance Co., (1) has frequently been the subject of 
discussion in later cases, and although stated by Burton, 
J., (2) to be a decision affirmed by the Court of Error and 
Appeal, and therefore binding upon the courts in Ontario, there 
appears to be no record in the reports, of the case ever being 
carried beyond the Court of Chancery. This decision is a 
very unsatisfactory authority and one which, in view of later 
decisions, it is submitted, would not be approved by a higher 
court. The facts and history of the case were as follows:—The 
insured having mortgaged his property, with the consent of the 
insurance company, assigned the policy to the plaintiff and in an 
action brought thereon by the mortgagee, the company pleaded 
that after the assignment the plaintiff had effected an insurance 
ih another company without their consent, whereby the policy 
became void.

The case first came before the Court of Queen’s Bench. (3)
The defendants’ third plea was that the mortgagor before the 

loss, insured in another office for £500, which defendants had no 
notice of, and never consented to or approved. On demurrer 
this plea was held good. Chief Justice ltobinson, referring to 
the third plea says:—“I take the third plea to be a good defence, 
for the plaintiffs themselves in their declaration have stated the 
assignment made to the plaintiffs by M. to be merely for secur
ing a debt, and to be subject to an equity of redemption in M. 
Now this being so, M. stands still as the person assured, with
only a lien given by him to the plaintiffs upon his policy...........
and while he held still all the interest in the policy above the 
amount of the mortgage, for that at least he must have held, ac
cording to the statement in this plea, he effected another insur-

(1) 14 U. C. K., 342; 12 Or., 166.
(2) Mechanics Building Society vs Gore District Mutual Ins. Co., 

3 A. R„ 151.
(3) 14 U. C. R., 342.
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ance in another office, and without the knowledge of the defen
dants at the time, and without obtaining their assent and con
firmation subsequently. Such double assurance in my opinion 
avoided the policy, for it was clearly within the mischief intend
ed to be guarded against by that condition; since if M. could 
pay his debt out of the first policy in case of loss, and receive for 
himself the residue of the sum insured, and also any other sums 
that he might have insured in other offices without the defen
dants’ knowledge, exceeding in all the value of the property, he 
would have the temptation to act fraudulently, w'hich this con
dition in the policy was intended to remove from him.”

Burn, J., on page 3fil also deals with the effect of the assign
ment, and says :—“The condition is Hot in case the person hold
ing the policy, whether he may be the original insurer or the as
signee who may effect a subsequent insurance, that the first 
policy shall be void, but it is in case of subsequent insurance 
without notice that the policy shall be considered void; leaving 
the matter to rest upon the footing, that if any interest which 
the company had insured might be again insured, the company 
should have notice of it.”

Again on page 362, he says:—“It appears to me that reason 
and common sense dictate we should hold that the stipulation or 
condition that the policy should be void in case of a subsequent 
insurance, did not by the défendante’ sanction of the transfer to 
the plaintiffs become divisible, and so leave M. to effect another 
insurance upon his interest as mortgagor without giving notice."

Again he says:—“I do not think the transfer of the policy 
altered the nature of it; that is, that because the plaintiffs be
came mortgagees of the property the policy then became an in
surance of the debt due them. By the transfer no doubt it 
operated in the nature of an additional security to them for 
their debt, but it did not alter the nature of the policy itself.”

And after reasoning the matter out he further states :—“This 
shews that the mortgagor and mortgagees were jointly interest
ed in the policy, and that their interests had not become dis
tinct so as to absolve the mortgagor from an obligation to the
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defendants to give notice of a subsequent insurance, or to 
render the mortgagees so independent of the acts of the mort
gagor as to be bound by nothing he might do.”

McLean, J., concurred with Burn, J.
The same case came on to be heard in the Court of Chan

cery, (4) where VanKoughnet, C., says:—“Whatever difficulty 
a court of law might have felt in dealing with the divisible in
terests of mortgagor and mortgagee, no such difficulty exists 
here. I think the mortgagor, by the subsequent insurance, only 
destroyed his own interest in the policy, leaving that of the mort
gagee unaffected ; ■ and that if the latter could at law, as alienee, 
recover the whole amount of the policy, this court would restrain 
him from taking more than his own interest in it, and thus pre
vent the frauds and the difficulties which the court at law seemed 
to apprehend would arise from treating the mortgagee as the 
owner there of the policy, as well as its alienee."

The case was reheard before the full court and affirmed 
where the Chancellor’s view was concurred in by Mowat, 
V. C., who held that by virtue of the assignment the as
signee became thence forward, in equity, if not in law, the 
assured. He says:—“If the assignee is not the purchaser of the 
property insured, he is a creditor merely of the owner, and 
taking the assignment as a mortgagee he becomes the assured to 
the extent of his debt only. This being in the present case the 
mutual relation of the plaintiffs and the company, the question 
is whether the subsequent insurance by the mortgagor avoided 
the contract ? To hold in equity that it did would in my opinion 
be opposed to the spirit of the whole law of insurance.”

Spragge, V. C., on the other hand, dissented, holding that the 
mortgagees were simply the assignees of a contingent interest 
subject to the same liabilities and contingencies which attached 
to it in the hands of the assigner.

This decision was discussed by Gwynne, J., in Smith vs Nia-

(4) 12 Gr„ 156.



93 THE LAW OF FIRE INSERANTE IN CANADA

gara District Insurance Co., (5) where he says, p. 576 :—“I con
fess that if it were not for this decision, which, so far as I have 
been able to find, is not based ':pon the authority of any decided 
case, I should have thought it beyond doubt that consent to the 
assignment of a policy of insurance having legal existence in
volved in terms a necessity for the continuing existence of the 
thing assigned — namely, the legal contract — although it may 
be in whole or in part only for the benefit of the assignee ; and 
that, like the assignment of any other chose in action, the as
signee acquired no greater right to recover thereunder than was 
consistent with the terms of the contract, and as could be assert
ed by or on behalf of the assignor, the only difference between 
the position of the assignee at law and in equity being, that in 
equity he could sue in his own name, whereas at law he could 
only sue in the name of his assignor; but, whether in equity or 
at law, he could only recover in right of the assignor. I cannot 
understand how a party’s consent to the assignment by one 
person to another of a legal contract in existence with the former 
can operate as the destruction of the thing agreed to be assigned, 
and the substitution in its stead of a wholly new contract having 
no legal existence, but having a new birth in equity, wholly re
lieved and discharged from those conditions and safeguards 
which, for the protection of the party assenting to its assign
ment, surrounded its legal existence.”

In Kanady vs Gore District Mutual Insurance Co., (6) the 
court of Queen’s Bench, in the judgment delivered by Gwynne, 
J., has this to say with respect to the decision in Burton vs Gore 
District:—“I have searched in vain to find a case, and I venture 
to affirm that none can be found, wherein it has been decided in 
any English Court that a mortgagee of property upon which a 
policy of insurance had been effected by the owner and mort
gagor and which policy has been assigned to the mortgagee as 
collateral security for his mortgage debt, can, in case of a loss

(6) 38 ü. C. R., 570. 
(6) 44 U: C. R., 261.
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occurring, recover the amount secured by that policy, or any part 
thereof, otherwise than in right of the insured mortgagor, and 
subject to the conditions contained in the policy. In England 
such an assignee is regarded the assignee of a chose in action 
only, and as such he is entitled to recover only in right of the 
insured, and subject to the conditions contained in the policy. 
This also appears now to be well established law, as the same is 
administered in the Supreme Courts of the States of Massachu
setts and Pennsylvania, and in the Supreme Court of the United 
States.................

“However, Burton re The Gore District Mutual Insurance 
Company, could hot, as it appears to me, irrespective of recent 
legislation, govern in any case except in one precisely similar in 
its circumstances, that is to say, where the premium note of the 
original insured is given up and cancelled, and a new premium 
note is given by the mortgagee to whom the policy is confirmed 
anew by the insurers. That was the state of the facts upon which 
that case proceeded, and any authority which it may have if any 
it has in view of recent legislation, must be confined to cases in 
which the same state of facts appears.”

The decision in this case was also discussed in Livingstone vs 
The Western Assurance Co., (7) which was a case under class 
one, namely, where instead of an assignment, the loss on the 
face of the policy was made payable to the mortgagee. (8)

The only judges who expressed any opinion upon the decision 
in Burton vs Gore District Mutual were the following:

Draper, C. J., said:—“I should add that I have considered 
the case of Burton vs Gore Mutual Insurance Co. The fact that 
there was an assignment in that case may be sufficient to dis-

(7) 14 Or., 461 ; 16 Or., 0.
(8) This case was heard by the Court of Error and Ap- 

peal, consisting of Draper, C. J„ RMiards, C. J„ VanKoughnet, C., 
Hagarty, C. J., Spragge, V. C., A. Wilson, J., Mowat, V. O., and 
flwynne, J„ although Mowat, V. C., waa absent when judgment was 
pronounced.
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tinguiah it, but if not, it would require more consideration than 
I have yet given to it before I could follow it to the extent nee
assary to decide this case in favour of the plaintiff.”

Spragge, V. C., (who heard the case in the first instance) said 
that in disposing of it originally he had proceeded mainly on 
the case of Burton vs Gore District, from which he had found it 
impossible to distinguish the case, and subsequent consideration 
had failed to convince him that he was wrong.

VanKoughnet, C., who was present at the rehearing in the full 
court of Chancery, (9) had found in favour of the defendants, 
and said :—“It is not like the case of Burton vs The Gore Dis
trict where the policy was assigned with the assent of the insur
ance company, so that from that time forward the assignee, as 
to a certain interest, became the party assured. Here the rights 
of the parties are declared ah initio by the contract itself, and no 
subsequent arrangement took place between them to alter these 
rights.”

While Mowat, V. C., says:—“I think that the case cannot in 
principle be distinguished from Burton vs The Qoie District 
Mutual, and that the plaintiff being, to the extent of his interest, 
the assured, he was not prejudiced by any act of his mortgagor 
to which he was no party.”

In the result, therefore, it would appear that Robinson, C. J., 
Burn, McLean and Gwynne, JJ., and Spragge, V. C., were of 
the opinion that the assignment of the policy as security for the 
mortgagee’s debt, still left the policy liable to be voided by the 
acts of the mortgagor ; while VanKnoughnet, C., and Mowat, 
V. C„ are authorities for the contrary proposition and Draper, 
C. J., expresses doubts as to the judgment of the Court of Chan
cery. The remaining judges of the Court of Error and Appeal 
simply concurred in holding that where the policy on its face 
makes the loss payable to the mortgagee, he stands in no better 
position than the mortgagor.

(0) 14 Or., 461.
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In addition ws have the fact that Vice-Chancellors Spraggc 
and Mowat, express the opinion that there is no distinction in 
principle between the case where the policy is assigned as col
lateral security to the mortgagee, and the case where the policy 
on ita face is made payable to the mortgagee.

Osler, J. A., with respect to the rights of the parties, in Class 
1, states the law as follows: (10)—“It is well settled that in a 
policy, by the terms of which the mortgagor is the party insured 
and with whom the company contract, a clause by which the pol
icy moneys are made payable to the mortgagee in the event of 
loss, does not create an insurance of his interest so as to enable 
him to recover upon the policy qua an insurance contract with 
him, but is a mere appointment of the mortgagee to receive any 
moneys which may become due from the insurers in the event of 
loss, and a direction and authority to the latter to pay him 
instead of the mortgagor: (Livingstone vs Western Insurance 
Co., in App. 16 Ur. 9).

“The immediate contract of the insurers being with the mort
gagor, he is the party entitled to sue upon the policy, and may 
recover the amount if unpaid, notwithstanding the direction or 
authority to .pay to the mortgagee: (Caldwell vs Stadaeona In
surance Co., 11 S. C. R. 212.)

“The mortgagee’s claim is, nevertheless, liable to be defeated 
by the mortgagors breach of the conditions of the policy : Li
vingstone vs Western Assurance Co.; (11) Chishom vs Provin
cial Insurance Co.” (12) The jurisprudence in Quebec is to the 
same effect. (12a)

Right op action in cases under class 1.

The Ontario cases were reviewed by the Court of Appeal in 
the Agricultural Savings & Loan Co. vs Liverpool & London 
A Globe, (13) with respect to the mortgagee’s right of action.

(10) Mitt-hell rs City of London Ass. Co., 15 A. R., 202.
(11) 16 Or., 9.
(12) 20 Ü. C. C. P., 11.
(12a) Mtgner r» St. Lawrence Fire Ins. Co., Q. R., 10 K. B., 122.
(13) 3 O. L. It., 127.
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In that case Armour* C. J. 0., in pronouncing the judgment 
of the court, held that a policy of insurance by deed, is a deed 
poll, and anyone named or designated in it, with whom a coven
ant is thereby made, can sue upon it.

A different view was, however, expressed in the Supreme 
Court of Canada, in the case of McQueen vs Phoenix Mutual 
Insurance Co. (14) There, (iWynne, J., with whom Strong, J., 
concurred, says:—“The policy, although having in it the words 
‘loss if any payable’, etc., etc., is granted to the plaintiff. He is 
the person named therein as the insured, he is the person with 
whom the defendants contract, with whom the defendants 
covenant to make good all loss or damage to he sustained by the 
peril insured against, and the words ‘loss if any payable’, etc., 
etc., operate to enable the defendants, in fulfilment of that cove
nant to pay the parties named, and to set up such payment to an 
action by the plaintiff against them for breach of this covenant, 
but if they do not pay them or any one, then, if loss has been 
incurred within the terms of the policy, a breach of their cove
nant is committed, and the plaintiff is the person in whom the 
right of action for such breach is vested — he is the proper 
person to sue.”

And again, in Guerin vs Manchester Fire Insurance Co., (15) 
a case governed by the law of the Province of Quebec, Strong, 
C. J., in pronouncing the judgment of the Court, says:—“Ac
cording to the rule of law established in England, a person 
not himself a party to a contract, but to whom money is made 
payable under a contract entered into by other persons, cannot 
maintain an action to recover the money so made payable to 
him, and this rule prevails generally in the United States with 
the exception of the State of New York, where the decisions 
have established a contrary rule. According to the modern law 
of France, however, the adjectus gratia solutionis can maintain 
an action in his own name where the payment is intended for his 
benefit. Therefore, had the mortgagee retained an interest

(14) 4 Can. S. C. R., 600.
(15) 29 Cnn. S. C. R„ 139.
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in the mortgages up to the time of the loss, he might have main
tained an action for the insurance money though it was payable 
to him under a contract of insurance between the mortgagor and 
the company to which contract he was himself no party, and this 
right of action he might have transferred to the appellant. The 
right to maintain an action in the character of a mere party to 
receive payment would, however, depend on a due performance 
of the condition of the policy by the assured, who, in the hypo
thesis now being considered, would be the mortgagor.”

When Liverpool, London & Globe vs Agricultural, etc., reached 
the Supreme Court, (16) the court refrained from expressing 
any opinion upon the question of the right of the mortgagees to 
bring an action in their own name, as they held the policy never 
attached owing to misrepresentations contained in the appli
cation.

In the result, therefore, while it may be laid down as finally 
settled by authority that in a case where by the policy the loss is 
made payable to a third party, such third party’s claim never
theless may be destroyed by a breach of the conditions on the 
part of the original insured, yet, until there has been some 
authoritative decision on the point binding upon the provincial 
courts of Canada, it cannot be said to be definitely settled that 
under such conditions an action is properly brought in the name 
of the third party without the intervention of the original in
sured. (16a)

Class 3. Where, with the consent of the company, there is an 
absolute assignment of the policy to a third party who has also 
an insurable interest in the property insured, but the assignor 
retains no interest in the said property.

In this case, where the company consent to the complete 
alienation of the subject matter of the insurance, coupled with 
an assignment of the policy, the assignee of the policy becomes 
the assured and is not affected by any subsequent acts of the

(16) 83 Can. S. C. R., 94.
(16a) Vide also Brush vs Ætna Ins. Co., 1 Old., 459, and Maritime 

Bank vs Guardian Ass. Co., 19 N. B. Rep., 297.
4
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assignor. Spragge, V. C., says in Burton vs Gore District 
Mutual, (17) “Where there is an alienation within the meaning 
of the act, assented to by the company, the company does, i ap
prehend, accept the alienee in place of the party originally in
sured ; and it would follow that a subsequent insurance in an
other office by the latter, would not affect the alienee.”

Class 4. Where, without the consent of the company, there is 
an assignment of the policy, to a third party, having an insur
able interest in the property insured, as collateral security, to 
a debt.

It would appear that the rule governing cases arising under 
class 2, also applies to this class.

In Burton vs The Gore District Mutual, it was held by 
Spragge, V. C., (18) that in a case of this class, unless the policy 
so required,the consent of the company was not necessary, making 
use of the following language :—“Does a consent to such a trans
fer (partial) involve the same consequence? (as in the case of a 
total alienation, class 3 above). The reason for requiring con
sent does not exist in such a case, and looking at the true nature 
of the transaction I cannot think that B. and S. (the mort
gagees) could be looked upon as substituted for M. (the mort
gagor) but that M. continued the insured. The consent of the 
company was asked. I should say, ex abundanti cautefo, and 
was given as a matter of course as in a case in which there was 
nothing requiring any exercise of judgment and in which there 
was no idea of making any contract of insurance with B. and S. 
(the mortgagees.)”

Class 5. Where, without the consent of the company, 
there is an absolute assignment of the policy to a third party 
having an insurable interest.

At common law an assignment of this character would not be 
valid, but it would be enforceable in equity.

(17) 12 Gr., at p. 161.
(18) 12 Or., at p. 161.
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In Burton vs Gore District, (19) Robinson, C. J., said:—“At 
common law clearly no contract of that nature entered into by 
one person with another, could be assigned to a third party. Like 
bonds and covenants for some other pur [roses, they have been and 
constantly are assigned by arrangements between parties; but 
the common law docs not recognize such assignments as transfer
ring any legal interest to the assignee that can enable him to sue 
in his own name, though it so far recognizes the assignment as 
to give facility and protection to the assignee in enforcing the 
contract for his own benefit, but in the name of the original 
obligee or covenantee. In the Sadlers’ Company vs Badcock, 
(2 Atk. 557) Lord Hardwicke noticed that in Lynch vs Dalzell 
(3 Bro. Pari. Cas. 477), Lord King had laid it down that policies 
for fire insurance are not in the nature of them assignable, nor 
intended to be assigned from one person to another without the 
consent of the office (Park on Insurance, 449), by which I take 
it undoubtedly to be meant, that without the consent of the in
surers policies of insurance against fire were not by law allowed 
to be in effect transferred (to say nothing of legal negotiability) ; 
that is, that they could not he enforced for the benefit of a third 
party in the name of the person who obtained the policy, and so 
were less susceptible of assignment than other special contracts ; 
and for this there was no obvious reason.”

Class 6. Where, with the assent of the company, there is 
an absolute assignment of the policy to a third party, having 
no insurable interest.

In Mechanics Building Society vs Gore District Mutual Ins. 
Co., (20) Burton, J. A., appeared to think there was 
a distinction between the case of the assignment of a policy with 
the consent of the company, to a party having no insurable in
terest in the property insured, and as to whom therefore it 
might well be held that the policy was liable to be defeated

(19) 14 ü. C. K., 351.
(20) 3 A. R„ 151.
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by any violation of the conditions on the part of the original 
insured, and the case, as in Burton vt Gore District, where the 
policy was a transfer to mortgagees whose insurable interest was 
unquestionable and with the full concurrence of the company.

Class 7. Where, without the consent of the company, there is 
an absolute assignment of the policy, to a third party, without 
any such insurable interest.

The Court of Appeal for Ontario lias held, (31) that a policy 
of insurance on chattels like any other chose in action, may be 
absolutely assigned to a party who has not at the time of the as
signment, nor at the time of the loss, as to part of the chattels, 
any interest whatever in the property insured, and that the as
signee in his own name can recover on the policy to the extent 
of the loss sustained by the assignor. In his reasons for judg
ment the facts are thus stated by Osler, J. A. :—“MePhillips be
came mortgagee of certain of the chattels insured by the policy, 
and so continued up to the time of the fire. The defendants’ 
contention is that their assent was necessary to the assignment of 
the 39th of July, 1893, and that as the plaintiff had no interest 
in the chattels at that date, there was a severance between the 
ownership and the policy, and so nothing passed by the assign
ment, and the policy as to the chattels came to an end.........

“It was no more xhan an assignment of a chose in action to 
which no consent by the insurers was necessary. McNulty (the 
assignor) remained the insured, but he provided thereby that the 
loss, if it occurred, should be payable to some one else who was 
in fact his own creditor. No case in our law was cited which 
forbids that to be done. The assent of the insurers is essential 
only where the policy is assigned to accompany a sale of the 
property insured, and a new contract of insurance is intended 
to arise between the purchaser and the insurance company.”

In all the reported cases in England and Canada, prior to this 
one, where an assignee of a policy of insurance has obtained the

(21) MoFbHUpa v« London Mutual Ins. Co., 23 A. R., 524.
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assistance of the court to recover from the insurance company 
the amount due to the assignor, it will be found that the assignee 
at the time of the transfer of the policy and at the time of the 
loss had an insurable interest in the property insured.

The right of the assignee is thus expressed by Warren on 
Choses in Action, p. 73:—“Marine insurance policies were as
signable by the custom of merchants; but, presumcly, a policy 
of insurance against fire was formerly not even assignable in 
equity. It seems to have been considered that fire policies were 
personal contracts and contracts of indemnity only, and that the 
consent of the insurers was always necessary to the assignment 
thereof. And the insurance companies and similar individuals 
seem from the earliest times to have been careful to prevent fire 
policies from being assigned without express licence by inserting 
conditions to that effect in the body of the policy. Yet it is sub
mitted that, apart from express restrictions to the contrary in the 
policy itself, there appears to be no reason why a fire policy 
should not be assignable in equity as readily as a marine or life 
policy.”

The author here is obviously referring to an assignment of the 
policy where accompanied by a transfer of the insured property, 
because he proceeds :

“The policy, if assigned at all before the loss, must be assign
ed with the property which it covers; such assignment will 
operate only by consent of the insurers, and the insurers will 
not consent without proof of the assent of the original assured.”

The McPhillips case is opposed to an early Ontario decision of 
Hazzard vs Canada Agricultural Ins. Co., (22) in which it was 
held that where a policy of insurance covering buildings and 
chattels was assigned absolutely to the mortgagees of the land 
who had no interest in the chattels, but who after loss re-assigned 
the policy so far as the chattels were concerned to the original

(22) 39 D. C. R., 419.
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mortgagor who was then and always had been the owner thereof, 
the latter could not succeed in an action because he had no higher 
rights than the mortgagees who held the policy at the time of 
the loss and who having no insurable interest, could not have 
recovered. In this case the insured obtained a policy which 
covered his buildings to the extent of $100 and his chattels to 
the extend of $700, and assigned the entire policy to a loan 
company holding a mortgage on his real estate, with the nominal 
consent of the insurers. The insurers paid the Loan Company 
the amount insured on the buildings, but refused to pay the loss 
on the chattels, and the Loan Company thereupon assigned the 
policy to the plaintiff, the original insured. The defendants 
pleaded to the action that the Loan Company were not, at the 
time of the loss, interested in the chattels. In pronouncing judg
ment, the court said :—“The subjects of the policy are divisible. 
The Loan and Agency Company had nothing to do with the 
chattel property, nor with the insurance on it. The general as
signment was probably made from want of knowledge, or from 
inadvertence on the part of those who were concerned in it. 
The Ivian and Agency Company never had a right to it, and 
never claimed any interest in it, but as trustees for the plaintiff. 
Still, if they got such portion of the money as trustee for him, 
they might have retained the residue of their claim against him 
out of it.

“The case is really this: the plaintiff had, although the as
signment of the policy was absolute in form, the right or equity 
of redemption of the policy. The actual nature of the Loan 
Association’s interest in the policy was not mentioned in the as
signment, nor, so far as we see, notified to the defendants before 
the fire. If it had been, there would have been no difficulty 
about it The plaintiff, I think, has no answer at law, indepen
dently of the late insurance statute, to the fourth plea...

“Can the plaintiff properly reply, under the 38 Vic. ch. 65, 
see. 1, O., that there is any reason, from the facts herein mention
ed, that it would be inequitable that the insurance should be
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deemed void merely In-cause he did not notify the defendants 
that the interest of the Loan Association was not an absolute 
one, but conditional only as security for the payment of the 
mortgage, and that it was not for the whole sum of $900 in
sured, but was upon the building only, and for $100 ; but that 
the defendants knew of all these facts soon after the loss by fire, 
and never objected to the claim made by the plaintiff under the 
policy for that cause; and can he shew the Court or a Judge 
that such a replication would be a sufficient answer to the plea?

“After the fire, the defendants’ adjuster, forgetting the policy 
had been assigned, endeavoured to settle with the plaintiff for 
$75 in full. The plaintiff says, as I understand, he thought the 
defendants were also to pay the Loan Association $100 on the 
building. That settlement, such as it was, fell through, because 
the adjuster had it called to his mind that the plaintiff had as
signed the policy to the Loan Association, and he was not the 
person to receive the money. The defendants afterwards pro
posed to pay the $100 to the Loan Association on the building, 
and to hold the plaintiff to the receipt he had given. They never 
admitted his claim to anything. I cannot say the Loan Associa
tion never intended to claim anything beyond the $100 upon the 
building. They had the legal right, so far as the plaintiff was 
concerned, to do so ; but they were prevented from doing it, be
cause they were not interested in the chattel property.

“I do not see anything inequitable in the defendants saying to 
the plaintiff that he had no claim on them, because he had no 
interest whatever in the policy, having given his whole interest 
in it, both at law and in equity, so far as the company knew, to 
the Loan Association ; nor do I see anything in the subsequent 
dealings between the different parties concerned which make it 
inequitable of the defendants to set up that condition as a bar 
to the action ; nor do I sec anything inequitable on the part of 
the defendants to entitle the plaintiff to relief under the statute.

“I think, upon the fourth plea, the defendants are entitled to 
retain their verdict, and that the plaintiff cannot, under the cir
cumstances, p'ead any replication to it, under the statute or 
otherwise, which would be in any way serviceable to him.”
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38 V. c. 65, s. 1, (0.), referred to in the judgment above pro
vides for relieving the insured for non-compliance with the strict 
terms of the policy respecting proofs of loss. Infra, p. 441. (23)

United States Decisions.

It has also been held in the United States that the assignee of 
a policy, the assignment of which was not assented to by the 
company, could not recover in an action where, at the time of 
the fire, he had no interest in the insured property.

In Peabody and Riggs vs The Washington County Mutual 
Ins. Co., (23a) it is said:—A policy of insurance is a contract 
of indemnity, and without an interest in the subject of insur
ance, at the time of the fire, the holder of the policy sustains no 
loss.

Hence an assignment of a policy as collateral security for the 
payment of a sum of money by the assignor, will not enable the 
assignee to maintain an action on the policy, in case of loss; 
where it does not appear from the complaint that he had, at the 
time of the fire, any interest in the property insured.

But where the assignor remains the owner of the property, 
until the time of the fire, the whole loss is sustained by him. He 
continues the owner of the policy, subject to the title of the as
signee to it for the payment of his debts, and, it not being avail
able to the assignee, the assignor alone may recover upon it, to 
the extent of the loss.

The Court said :—“The plaintiff Peabody, according to the al
legations in the complaint, under assignments of the policy of 
insurance, made with the consent of the defendants, and by 
virtue of an understanding with the plaintiff Riggs, to whom 
the policy was issued — all of which took place before the loss— 
holds the policy as collateral security for the payment to him by 
Riggs of $400. But it does not appear by the complaint that he 
had at anÿ time any interest in the property insured, and this ie

(23) Assignment of policy without Company’s assent to party 
having Insurable Interest and against condition.

Vide Salterlo vs City of London Ins. Co., 23 Can. S. C. R., 32.
(23a) 20 Rarb., 339.
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fatal to hia right to recover. A policy is a contract of indemnity, 
and without an interest in the subject of insurance, at the time 
of the fire, the holder of the policy sustains no loss.”

If the decision in McPhillips tis The London Mutual is good 
law, it would appear that policies of fire insurance are capable of 
transfer like certificates of stock, bonds, warehouse receipts, and 
the holder thereof may recover in an action brought in his own 
name if the original insured could have so recovered.

Covenant to insure.

It has been held that a covenant to insure for the benefit of 
an incumbrancer operates as an equitable assignment of the 
policy of insurance when effected. Therefore, where a mort
gagor enters into such a covenant, it is not necessary, in the in
terest of the mortgagee, that an assignment of the policy or 
interim receipt should be actually made; it is sufficient if the 
insurers in case of loss have notice of the fact before settling 
with the mortgagor ; and if after being notified of the rights of 
th' mortgagee they pay over the insurance money to the mort
gagor or a transferee of the receipt or policy, they do so at their 
peril; and such payment will be no answer to a suit at the in
stance of the mortgagee. (23b)

Where a policy of fire insurance, not containing any mortgage 
or subrogation clause, nor any direct agreement with the mort
gagee, is effected by a mortgagor pursuant to a covenant in the 
mortgage, and by the policy the loss, if any, is made payable to 
the mortgagee as his interest may appear, an appraisement of 
the loss under statutory condition 16 of the Insurance Act, 
B. S. 0. 1897, c. 203, s. 168, is, in the absence of fraud or collu
sion, binding on the mortgagee, although he has not been con
sulted in, nor notified of, the appraisement. (23c)

(23b) Greet ve Citizens Ins. Co., 5 A. R., 696 ; 27 Or., 121.
(23c) Haslern vs Equity Fire Ins. Co., 8 0. L. R., 246.
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Mortgagee's power to defeat mortgagor’s policy.

In New Brunswick, an undisclosed insurance effected by a 
mortgagee without the knowledge of the morgagor will void a 
subsequent insurance made by the mortgage.

The plaintiff had given a mortgage on his property in which 
he covenanted to insure for the benefit of the mortgagee 
and that in the event of his not doing so, the mortgagee had au
thority to insure the owners’ interest, to charge the premiums to 
them, and in case of loss pay himself out of the insurance moneys. 
At one time the plaintiff had kept up insurance for the benefit of 
the mortgagee, but had ceased to do so for some years, and the 
mortgagee insured the property in the plaintiff’s wife’s name, 
for his own benefit. The plaintiff then applied for and obtained 
insurance in the defendant company and the application signed 
by him stated that there was no other insurance, and that there 
was no mortgage on the property. The jury found that the ap
plication had been filled out by the company’s agent and that he 
did not ask the plaintiff as to the mortgage, and that the plain
tiff honestly be'ievcd there was no other insurance upon the 
property. In setting aside the verdict entered for the plaintiff, 
the court held that the plaintiff knew of the covenant to insure 
for the benefit of the mortgagee contained in his mortgage, and 
that there was no difference between an insurance effected by the 
plaintiff himself and one effected on the same property by hie 
authority and at his expense, and on the same interest, and that 
it was immaterial in such case whether the plaintiff in fact knew 
of the insurance effected by the mortgagee or not. (24)

In Ontario, the contrary is the law.
The plaintiff insured his barn in the defendant company for 

$2,100, and afterwards mortgaged his farm, including the barn, 
to a loan company, for $1,500, assigning the policy to the com
pany as collateral security. The mortgage purporting to be un-

(24) Perry vs Liverpool & Loudon & Globe Ins. Co., 34 N. B. Rep., 
380.

Vide also Mackey vs The Glasgow & London Ins. Co., M. L. R., 4 
S. C.. 124.
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(1er the Short Form Act, contained a covenant that the mort
gagor would insure the buildings, unless already insured, for not 
less than $1,000, provided that the mortgagees might themselves 
effect such insurance without any further consent of the mort
gagor. Subsequently, without the knowledge or consent of the 
plaintiff, the policy was cancelled, and the mortgagees effected 
a new insurance in another company lor the sum of $600. The 
property having been destroyed by fire the plaintiff notified the 
company, when they denied liability on the ground that the 
policy had been cancelled, and on the plaintiff afterwards offer
ing to supply proofs of loss, if required, the company again 
denied any liability on the ground of cancellation, saying noth
ing as to furnishing proofs of loss.

In giving judgment, Boyd, C., said:—“I do not see that the 
defendants can avail themselves of the unauthorized acts of the 
Loan Company as against the plaintiff. That insurance com
pany must be taken to know that they had not validly cancelled 
the contract sued upon by a transaction with the Hamilton Com
pany, and it is not proved that the plaintiff knew of or sanction
ed the subsequent insurance with the Fhcenix appearing in his 
name. There was, therefore, no second or subsequent insurance 
put upon the property, for which the plaintiff is responsible........

“The plaintiff’s interest in the policy he effected is not to be 
defeated by the wholly unauthorized act of a stranger effecting 
a second insurance in his name without his knowledge.” (25)

Mobtoaoor and mortgagee.

British Columbia, Alberta and Saskatchewan.

The Revised Statutes of British Columbia, c. 82, s. 3, pro
vides: — “AVhcre the loss (if any) under any policy has, with 
the consent of the company, been made payable to some person 
or persons or company other than the assured as mortgagee or 
mortgagees, said policy shall not be cancelled, altered or other-

(25) Morrow vs Lancashire Insurance Co., 29 O. R. 377, 20 A. 
R., 173.
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wise dealt with by the company upon the application of the as
sured, and in any case not without reasonable notice to the said 
mortgagee or mortgagees.”

Substantially the same provision is in force in the Provinces 
of Alberta and Saskatchewan. (26) .

In British Columbia, in 1895, an amendment was also made 
to the Fire Insurance Policy Act, to the following effect:—“In 
cases where the loss under any policy is, with the consent of the 
company, made payable to a mortgagee or mortgagees, proof of 
loss under any such policy may be made by such mortgagee or 
mortgagees.”

But this provision was repealed in the following session of the 
Legislature. (27)

Subrogation. — Ontario.

An assurance company which pays the assignee of a policy of 
insurance the amount of his loss and claims that as regards the 
original insured no liability exists by reason of some breach by 
him of the conditions of the policy, is entitled to an assignment 
of the securities held by the assignee of the policy upon payment 
of the amount due such assignee by the assured.

In Burton vs The Gore District Mutual, (28) the particulars 
of which are set out, supra, pp. 89, 92, 98, 99. Van Koughnet, C., 
said:—“We arc of opinion that the Insurance Company is en
titled to an assignment and to the benefit of the mortgage held 
by the plaintiffs on paying them the insurance money. The mort
gagor has acted in breach of the conditions on which his insur
ance was effected, by effecting another insurance on the premises 
after his assignment of the policy of the company to the plain
tiffs. We hold that the plaintiffs ought not to suffer from this act ;

(20) Cone. Ordinances of the North West Territories, ch. 113, 
sec. 3.

(27) 69 Viet (B. C.), oh. 20, sec. 2.
(28) 12 Gr„ 170.
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but neither should the defendants, the company, as against Mont
gomery, the insurer, if they can make good against him the 
money payable by them to the plaintiffs. He could not have re
covered against them on the policy ; and it is but right that he 
should be compelled to make good what they are obliged to pay 
to his innocent assignee. This is not the case of a life policy."’

Where it is desired that a third party should be indemnified 
against loss by reason of a breach of the conditions of the policy 

by the assured, a special contract is usually prepared between the 
insurance company and such third party which is attached to the 
policy, whereby it is agreed that “the insurance as to the interest 
of the third party only therein shall not be invalidated by any 
act or neglect of the assured, nor by the occupation of the pre
mises for purposes more hazardous than are permitted by the 
terms of the poliey.”

The same agreement also provides that if the company shall 
pay the third party any loss under the policy and shall claim 
that as to the assured no liability therefor existed, the company 
shall at once and to the extent of such payment, be legally sub
rogated to all the rights of such third party under any and all 
securities held by such party for the payment of said debt.

The question of the liability of the company upon the policy 
in contracts of this sort, is usually raised in an action by the 
insured to have the amount paid by the insurance company 
credited upon the mortgage or other security given to the third 
party and assigned to the company.

The rights of the parties are thus clearly stated by Burton. 
J. A. (29)
where he says:—“As between the insurance company and the 
mortgagee the contract became in effect to all intents one of 
insurance of the mortgagees’ interest, but as between the mort
gagor and the insurance company the contract remained as if no 
such agreement existed, and the right therefore of the in-

(29) Bull va Nort'i tlah Canadian Investment Co., 15 A. R„ 
421 ; S. C. Cas., 1, an) Imperial Fire Ins. Co. e« Bull.
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suranee company to be subrogated to the rights of the mortgagees 
must depend upon whether they had or had not a good defence 
against the mortgagor, the person in whose name the insurance 
was effected. If they had a good defence, the money paid to the 
mortgagees would be so paid by reason of the agreement and 
that alone, if they had not, the money would necessarily go in 
discharge of the mortgage as the policy was effected for the 
mortgagor’s benefit and at his expense.”

It has been held, however, that a clause such as this applies 
only to the acts of the mortgagor after the policy comes into 
operation and cannot be invoked in favour of the mortgagees 
where there has been fraud or misrepresentation by the mort
gagor in his application for ’he policy. (30)
Approved in the Liverpool, London & Globe Insurance Co. vi 
Agricultural Savings & Loan Co. (31)

Proofs of loss must be made by the mortgagor.

A mortgagor insured his mill against fire with the defendants, 
the policy being payable on its face, to the extent of one-half, to 
the mortgagee.

Attached to the policy was a separate slip called a “mortgagee 
clause”, by which it was provided that the insurance, as to the 
interest of the mortgagee only therein should not be invalidated 
by any act or neglect of the mortgagor ; and, also, that when
ever the company should pay the mortgagee any sum for loss 
under the policy, and should claim that, as to the mortgagor, no 
liability existed therefor, it should, to the extent of such pay
ment, be subrogated to all the rights of the party to whom such 
payment should be made.

Proofs of loss were not made by the mortgagor or mortgagee 
until within sixty days of the end of the year after a fire had oc
curred ; and within sixty days after the proofs were delivered,

(30) Omnium Securities Co. vt Canada Fire Insurance Co., X O. 
U., 494.

(31) 33 Can. S. C. R., 94.
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an aotion was commenced by the mortgagor and the representa
tives of the mortgagee.

Held, (affirming the judgment of Boyd, C., at the trial) that 
the mortgagee was not bound as “the assured” under statutory 
condition 12, to make proofs of loss, and that here the person 
assured, the mortgagor, was the person to make them, under 
conditions 12 and 13.

Held, also, that the neglect of the assured to make the proofs 
of loss in proper time, so that the sixty days thereafter might 
expire before the termination of the year after the loss, within 
which an action had to be brought under condition 22, was a 
neglect from the consequences of which the mortgagee was re
lieved by the mortgagee clause, and that, as far as he was con
cerned, the action was not brought too soon.

Held, also, that the words “shall claim that, as to the mort
gagor no liability exists” in the mortgagee clause, meant, “and 
as to the mortgagor no liability exists”, and that, as the policy 
was valid at the time of the fire, and nothing was shown to have 
taken place since to render it invalid, there was a liability to the 
mortgagor ; that condition 22 barred the remedy ami not the 
right, and that the defendants were not entitled to subrogation.

Held, also, that the mortgagor was bound to make the proofs 
in such time, that the sixty days would elapse before the expira
tion of the year limited for bringing the action and his remedy 
as to the other half of the policy was barred. (32)

In a ease where the loss by the policy was made payable to a 
mortgagee, it was held that where the insurance company having 
a good defence as against the mortgagor voluntarily or under 
agreement pays the loss to the mortgagee, a second mortgagee 
upon the taking of the accounts in the master's office, is not en
titled to obtain the benefit of the amount so paid the first in
cumbrancer. (33)

(32) Amtemou vu Saugeeu Mutual Fire Ins. Co., 18 O. It., 355.
(33) Westmacott vs Hanley, 22 Or., 382.
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Mortgagor conveying uis equity of redemption to

MORTGAGEE.

A mortgagor who had made a mortgage, containing a covenant 
to insure the mortgaged premises against Are. effected an insur
ance thereon with defendants, the loss, by the policy, being pay
able to the plaintiff, the mortgagee, as his interest might appear 
under the mortgage. Subsequently, the mortgagor conveyed his 
equity of redemption to the mortgagee without the consent of the 
insurance company having been obtained therefor. The premises 
having been afterwards destroyed by fire : Held, that the plain
tiff was not entitled to the insurance moneys, for (1) the fact of 
the conveyance made by the mortgagor to the plaintiff, whereby 
he ceased to have any interest at the time of the fire, was a good 
answer to the claim; and (8) such conveyance constituted a 
breach of the fourth statutory condition, which provides against 
the insured premises being assigned without the insurance com- 
[wny’s consent. (34)

Partnership.

Where the business of a partnership is taken over by a limited 
liability company formed for that purpose, there is such a change 
of interest as to invalidate insurances held by the firm in the 
absence of notification of the change to, and assent by, the in
surance company, though the members of the partnership hold 
nearly all the stock in the limited liability company. (35)

Re-insurance.

A contract of re-insurance is not a contract of indemnity for 
loss or damage by fire to the insured, but a contract of indemnity 
against the liability which the original insurer has undertaken 
with respect to a loss or damage by fire to the original insured.

Strictly speaking it is a contract of guaranty, and not a con
tract of insurance.

(M) Plnbey vs Mercantile Fire Ins. Co., 2 O. I* B., 298. 
(35) Peuoben vs City Mutual Fire Ins. Go., 18 A. R., 446.
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In Ontario the expression “insurance” includes re-insur
ance. (36) In Quebec re-insurance is provided for by the code.

"Art. 2477. The insurer may effect a re-insurance, and the 
insured may issue the solvency of the first insurer.”

Code de Commerce, “342.—L’assureur peut faire ré-assurer 
par d’autres les effets qu’il a assurés. L’assuré peut faire assu
rer le coût de l’assurance. La prime de réassurance peut être 
moindre ou plus forte que celle de l’assurance.”

The conditions ordinarily attached to a contract of fire in
surance are not applicable to the contract of re-insurance.

A judgment of the Supreme Court of Canada was re
versed by the Privy Council, and it was held that a contract 
of re-insurance evidenced by a policy of insurance containing 
the usual conditions of a fire insurance policy, with a rider agree
ment in the common form used in cases of re-insurance, did not 
have the effect of carrying into the contract of re-insurance all 
the conditions of an ordinary contract of insurance, but that the 
contract of re-insurance in that ease was engrafted on an or
dinary printed form of policy for no other purpose beyond that 
of indicating the origin of the direct liability to the original in
su ml on which the indirect liability, the subject of the re-insur
ance, would depend, and setting forth the conditions attached 
to the original insurance. (37)

In the case of a re-insurance of part of its risks with another 
company, this will not preclude the first company from assent
ing to any reasonable and proper waiver of conditions of the 
policies made in good faith, not shown to influence the loss or 
increase the burden of the re-insurers. And the statutory con
ditions cannot be imported into a policy of re-insurance as they 
are in many instances wholly inapplicable to such a con
tract. (38)

(30) R. 8. O., 1807, oh. 203, nee. 2, w. 41.
(37) Vlctorla-HfontreaJ Fire Ins. Co. vs Home Ins. Co. of New 

York, 35 Can. 8. C. B, 206.
(38) Fire Insurance Ass. vs Canada Fire & Marine Ins. Co., 2 O. 

R„ 481 and 493.
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Quebec law and jubispbudence.

The following articles of the Civil Code of Quebec deal with 
the Insured, Insurable Interests, Assignments of insured proper
ty and of Insurance Policies.

Art. 2482. “Policies of insurance may be transferred by in
dorsement and delivery, or by delivery alone, subject to the con
ditions contained in them.

“But marine policies and fire policies oan be transferred only 
to persons having an insurable interest in the object of the 
policy.”

Art. 2483. “In the absence of any consent or privity on the 
part of the insurer, the simple transfer of the thing insured does 
not transfer the policy.

“The insurance is thereby terminated subject to the provisions 
contained in article 2576.”

Art. 2576. “The insurance is rendered void by the transfer 
of interest in the object of it from the insured to a third person, 
unless such transfer is with the consent or privity of the insurer.

“The foregoing rule does not apply in the case of rights ac
quired by succession, or in that specified in the next following 
article.

“The insured has in all cases a right to assign the policy with 
the thing insured, subject to the conditions therein contained.”

The Court of Queens Bench, Quebec, (39) held that the trans
fer of a policy of fire insurance to a mortgage creditor of the in
sured, as security for the debt of the latter, has no retroactive 
effect, and does not protect the transferee against defects and 
nullities in the policy existing prior to its transfer to and accept
ance by him. So, where the insured had no valid title to the 
property insured the transferee cannot recover. 2. The accept
ance by the insurance company of a transfer of fire insurance, 
validates the transfer as a transfer, but does not create a new 
contract of insurance with the transferee.

(39) Stimsteud vs Gooley, Q. R., 9 Q. B., 324.
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In the Supreme Court of Canada, (40) it was distinctly held 
that the mortgagee as assignee of a policy of insurance could 
not succeed where the mortgagor could not recover owing to the 
fraudulent misrepresentation in the application upon which the 
policy issued.

In an early case it was held that when a fire policy taken out 
hy the owner of real property, declares that the loss, if any, is 
payable to certain persons named “as mortgagees to the extent 
of their claim”, such persons become thereby the parties assured 
to the extent of their interest as mortgagees and their right and 
interests cannot be destroyed or impaired by any act of the 
owner of the nroperty. (41)

And in National Assurance Company of Ireland vs Har
ris, (42) it was held (Cross & Doherty, JJ., diss.) following 
Black cs National Insurance Co., that where a policy of insur
ance against fire taken out by the owner of real property, declares 
that the loss, if any, is payable to a person named therein 
(without specifying the nature of his interest), such person be
comes thereby the party insured, to the extent of his interest, 
and his right cannot be destroyed or impaired by any act of the 
owner of the property (e. g. an assignment of the property in
sured without notice to the company) ; and he may make the 
preliminary proofs of loss in his own behalf notwithstanding an 
express provision in the policy to the contrary.

But these decisions were over-ruled in Migner t's St. Law
rence Fire Insurance Co. (43)

In this case the policy of insurance was taken out by one 
Lachance and was made on its face payable to the plaintiff 
Migner “jusqu’à concurrence de ses intérêts”. A subsequent in
surance without the knowledge or consent of the company, or of 
Migner, was effected by Lachance, and the sole question was

(40) North British & Mercantile vs Totirville, 25 Can. 8. C. R., 
177.

(41) Black VS National Ins. Co., 24 L. C. J., 3 L. N., 29.
(42) 1889, M. L. R„ 5 Q. B„ 346, 17 R. L., 230.
(43) Q. R„ 10 K. B„ 122.
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whether this voided the policy. The insured relied upon the 
two previous decisions.

The Court of King’s Bench, however, affirming the judgment 
of the Court of Review, reversed the earlier jurisprudence, and 
as to the clause making the loss payable to Migner, the court 
said:—“Nous trouvons qu’elle constitue une simple indication 
de paiement. L’indication par le créancier d’une autre personne 
qui doit recevoir à sa place ce qui lui est dû ou ce qui pourra lui 
être dû, ne crée en faveur de l’indiqué aucune nouvelle obliga
tion du débiteur.”

“L’indemnité ainsi stipulée payable à Migner est l'indemnité 
que la compagnie a consentie en faveur de Lachance en considé
ration des conventions et conditions acceptées par ce dernier et 
pour lui-même, et pour ses représentants et ayant-cause. La 
violation par Lachance de l'une des conditions du contrat devra 
anéantir ce contrat quant à lui aussi bien qu’à l’égard de tous 
ceux qui pourraient en ath ndre un bénéfice.” The court in con
clusion, pointing out that: “La jurisprudence en Angleterre et 
aux Etats-Unis, après plusieurs décisions contradictoires, paraît 
maintenant solidement établie dans le sens de notre présente 
décision.”

A policy was granted to one Thompson, on his build
ing and contents. The insured represented himself as the 
owner although he had previously sold the building to the re
spondent Sheridan, subject to a right of redemption, which right, 
Thompson, at the time of the application, had availed himself 
of by paying back to Sheridan a part of the money advanced. 
Subsequent to the application, the respective interests of Thomp
son and Sheridan in the property were fully explained to the 
appellants’ general agent at Montreal. Thereupon a transfer of 
the policy was made to Sheridan by Thompson, and accepted bv 
the company. The Court held that at the time of the applica
tion Thompson had an insurable interest, and as the appellants 
had accepted the transfer to Sheridan, the latter was entitled to 
recover, as to the building, but that Sheridan having no insurable
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interest in the chattel property, the transfer made to him by 
Thompson was not sufficient to vest in him Thompson’s right 
under the policy, and he could not recover in view of Art. 
2482. (44)

In a case where the assignee of the policy was also the assignee 
of the property covered by the insurance, it was held that an in
surance, by simple receipt for the premium, is legal and binding 
without the issue of a policy, and the interest in the insurance 
money may be legally assigned by any simple form of transfer 
endorsed on the receipt, and such transfer does not require the 
consent or acceptance of the insurance company to make it bind
ing. (45)

It was held by the Court of Review, in Quebec, (46) that a 
policy of insurance cannot be transferred without the consent of 
the insurer, and notice of transfer is not of itself sufficient.

The acceptance by the insurance company of a transfer of 
fire insurance, validates the transfer a« a transfer, but does not 
create a new contract of irsurance with the transferee. (47)

Action for $800, amount if a fire policy. Plea, that the prop
erty insured was, after the issue of the policy, sold for taxes 
under the Municipal Code, and the ownership having become 
vested in the purchaser, the insured had lost all insurable interest 
therein. Special answer, that the municipal sale never finally 
divested the insured of the ownership; that before the fire, he 
had, under the provisions of the Municipal Code, redeemed his 
property, and had never ceased to have an insurable interest in 
it.

Held, that the sale of the property for municipal taxes under 
the Municipal Code, followed as it was by the redemption of the

(44) Ottawa Agricultural Inn. Co. t>« Sheridan, 5 Can. S. C. R„ 
167.

(46) Per Torrance, J., O'Connor va Imperial Ins. C., 14 L. C. J., 
219.

(46) Corse va British American Co., 1 R. C., 213.
(47) Stnnstend & Sherbrooke Mutual Fire Ins. Co. va Cooley, Q. 

R., 9 Q. B., 324.
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property in accordance with the said Code, was not such an alien
ation as would void the policy, either under the conditions en
dorsed upon it, or under the provisions of article 2576. (48)

McD. avait cédé à M. tous ses droits dans une société com
merciale qui avait existé entre eux, à la condition que M. lui 
paierait $3,000, qu’il acquitterait toutes les dettes de la société 
et même les dettes personnelles de McD. et que, jusqu’au paie
ment des $3,000, il tiendrait les marchandises assurées et remet
trait les polices à McD. Les marchandises étaient lors de la 
cession, assurées au nom de McD. seul, à deux assurances mutuel
les, par trois polices qui devaient expirer quelques mois plus tard, 
et que McD. avait renouvelées à leur expiration. McD. et M. 
avaient subséquemment réglé le compte et s’étaient réciproque
ment donné quittance.

Jugé: Que la cession des marchandises n’avait pas transporté 
les polices d'assurance, qui ne couvraient plus, après leur ces
sion, les marchandises dans lesquelles McD. n’avait plus d’inté
rêt assurable, et que M. ne devait les contributions, pour pertes 
antérieures à l’expiration des polices, que comme dettes sociales 
et dettes personnelles de McD.; mais que celles subséquentes 
au renouvellement des polices n’étaient dues que par McD. sans 
recours contre M. Et que McD. n’avait de recours contre M. 
que pour les contributions, pour pertes antérieures à l’expira
tion des polices, qui ne lui avaient pas été déclarées avant le 
règlement de compte. (49)

Before the Code, the question arose as to the right of the 
vendor who had sold the property insured with the assent of the 
company, and a loss having occurred and the money paid to the 
vendor, whether the vendee, who had paid his purchase money, 
could obtain the benefit of the insurance money.

In giving judgment, the Superior Court said :—“The question 
raised in this ease was whether the payment of $500 (amount 
due under the policy) to the vendor will discharge the purchaser,

(48) Paquet VI The Citizens Insurance Go., 4 Q. L H„ 230.
(49) McDonald v« Messier, 10 Q. L. B., 329.
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or to whose benefit did the payment enure? The pretentions of 
the defendant were, first, that the interest of the vendor vested 
in tiie purchaser by special convention, and 21y, that if such 
convention were not proved, it passed to the purchaser by mere 
operation of law. On both points the Court was with the defen
dant and considered the convention proved. The buildings were 
to be insured and there could be but one insurance under the 
circumstances. The object of the vendor was to obtain security
for the balance due him........... It seemed to be carrying the
principle a great way to say that the rights of the insured passed 
to the new purchaser by the effect of the sale, nevertheless, not
withstanding the anomaly, that seemed to be the rule; as to 
marine insurance, it certainly was so, and the rule was extended 
to insurances on real property. Quenault, Assurance, nos 214 to 
226 ; Bon I ay l’aty, Cours de droit commercial, p. 309 ; Aluzet, 
Assurance, nos 139 à 144 ; Emérigon, Traité de, assurances, ch. 
xvi, sect. 3. As to the equity, there could be no doubt where it 
lay in the present case. Tavernier could not sell the property, 
and recover the value of it, first from the insurance and next 
from the purchaser, after notification to the Insurance Company 
of the sale to the defendant.

“Judgment: ‘Considering that the defendant hath established 
by evidence the material allegations of his exception, and that, 
by reason of the matters therein contained and set forth, and by 
law, the plaintiff ought to be barred from having the conclusions 
by him in his r,, non in this behalf taken ; maintaining the said 
exception, doth dismiss the said action’.” (50)

Where the loss under a fire insurance of goods is made payable 
to a party other than the person who effects the insurance, and 
such third party becomes owner of the goods by a transfer to 
him of the warehouse receipt of such goods, such third party be
comes thereby the party assured, and can, therefore, legally 
make all necessary preliminary proofs of loss. Q. B. 1879. '(51)

(00) Leclalre va Ornpser, 2 R. J. R. Q„ 342.
(61) Stanton va The Home Ins. Co., 24 L. C. J., 88; 21 J., 211 ; 

1 L. N., 208 ; 2 L. N, 238; 17 R. L„ 14, 230.
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Creditor receiving insurance monies.

Le créancier qui a fait assurer la propriété de son débiteur, et 
qui a reçu le montant de cette assurance, ne peut recouvrer de 
son débiteur que la balance de sa créance, après déduction du 
montant reçu, moins les primes payées et l'intérêt sur ces primes. 
C. B. R. 1882. (52)

Procedure.—Joinder of actions.

Une compagnie de chemin de fer est responsable des domma
ges causés par une de ses locomotives, qui, en traînant un de scs 
convois, met le feu à des bâtisses près de son chemin et une 
même action peut être intentée pour ces dommages par le pro
priétaire de ces bâtisses et par la compagnie d’assurance, qui lui 
a été subrogée pour partie des dommages qu’elle a payée. K. B. 
1889. (53)

Mortgagee not compelled to sub on tiif. policy.

Where buildings on property hypothecated for the security of 
a loan are insured by the mortgagee as additional security for 
the sum lent, and a loss by fire occurs, the mortgagee is not 
obliged to institute proceedings againsi the insurance company 
for the recovery of the amount insured, more especially when, 
the only reason given by the company for not paying the loss is 
one resulting from the acts of the mortgagor. The latter may- 
ask to be subrogated in the rights of the mortgagee, but only on 
tender to him of the amount of the mortgage dent. (54)

(52) Archambault vt Lanière, 2 D. C. A., 97 ; 26 J., 236 ; 0 L. N„ 
294.

(53) North Shore Railway vt McWlllle. 17 R. L., 367 ; M. L. R. 
5 Q. B„ 122; 34 L. C. J„ 65; 17 Can. S. C. R., 611; 13 L. N„ 
217 ; 12 L. N., 391 ; 21 R. L., 192.—The first proposition Is no longer 
law, vide Canadian Pacific Ity. vs Roy, 1902, A. C., 220, vide R. S. C. 
(1906), c. 37, s. 298.

(64) Montreal Loan â Mortgage Co. vt Denis, Q. R. 14, S. C., 106.
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Effect of re-building upon mortgagees' rights under 
THE POLICY.

The insurance by a mortgage creditor of the house or building 
subject to his mortgage is not an insurance of the building per 
te, but only of the creditor’s security for the payment of his debt, 
and to support an action on the policy there must be a loss exist
ing at the time of action brought, and if before action brought, 
the premises be re-built, whereby the creditor’s security is res
tored, he cannot recover as for a loss. (55)

In the case of an assignment, with the consent of the mort
gagor, of a mortgage, which contained a covenant by the assignor 
to transfer to the assignee as collateral security a certain policy 
of insurance then held by the assignor on the buildings existing 
on the property mortgaged, it was held that the failure by the 
assignee to secure such transfer and the consequent reception by 
the assignor of the insurance money under the policy would not 
entitle the mortgagor to claim from the assignee the discharge 
of the mortgage. (56)

Transfer of claim after loss.

Art. 1570 of the Civil Code provides that “the sale of debts... 
is perfected between the seller and the buyer by the completion 
of the title if authentic, or the delivery of it if under private 
signature.”

Art. 1571 provides that “the buyer has no possession available 
against third persons until signification of the act of sale has 
been made and a copy of it delivered to the debtor.”

It was held in the Court of King’s Bench that "signification” 
of an act of sale under the Civil Code must be made by a notary, 
and that as this had not been done in the present case, where 
the plaintiffs were the transferees of the assured under a policy 
of insurance, the action must fail.

(86) Matheweon va Western Ass. Co., 4 L. C. J., 87, 10 L. C. It.. 8.
(86) Robert va Macdonald, 19 L. C. J., 90.
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On appeal to the Privy Council this judgment was reversed 
and that of the minority of the Court, expressed by Wurtele, J., 
affirmed, namely, that the intervention of a notary was not re
quired by the Civil Code.

It was further held that the assignee of the debt could bring 
the action to enforce his claim without any signification to the 
debtor of the act of sale ; that the institution of the action alone 
was a sufficient signification. (57)

It was held that a transfer of a contract of insurance, by a 
private writing made in duplicate, signed by the transferer and 
transferee in the presence of two witnesses, is good and valid;

That the admission of the debtor that he received a duplicate 
ef such transfer is a sufficient signification (1571 C. C.) ;

That an estimate by the insured in round figures of the value 
of the stock, at the time of the application, should not be con
sidered a ground of nullity, unless it contains such an exaggera
tion as creates a suspicion of fraudulent intention. (58)

Subrogation. — Quebec.

Art. 2584 reads as follows : “The insurer on paying the loss is 
entitled to a transfer of the rights of the insured against the per
sons by whose fault the fire or loss was caused.”

Les assureurs contre le feu ont droit, en payant la perte cou
verte par leur police, d’être subrogés aux droits et actions de l’as
suré, contre ceux qui ont causé le feu et la perte.

Un marguillier en charge qui a pouvoir de recevoir des assu
reurs le montant de l’assurance effectuée sur la propriété de la 
Fabrique et d’en donner quittance, peut aussi subroger les assu
reurs aux droits et actions de la Fabrique contre ceux qui Ont 
causé le feu et la perte, quoiqu’il ne puisse transporter, au moyen 
d’une vente, tels droits et actions sans une autorisation spéciale.

Les assureurs, subrogés, au moyen du paiement de la perte,

(57) Bunk of Toronto t'« 8t. Lawrence Fire Ins. Co., Q. R„ 10 8 
C„ 430.

(58) Western Assurance Oo. t"« Garland, Q. B. 12 K. B. 030.



THE INSURED 123

aux droite et actions de l'assuré pour une partie de la perte seu
lement, ont pour telle partie une action contre ceux qui ont causé 
le feu et la perte en question. (59)

Other cases.

Aucune cession des droits de l’assuré n’ayant été faite à l’as
sureur, lors du paiement de l’assurance, ce dernier ne peut pas 
invoquer, contre l'auteur du sinistre, le bénéfice de l’article 2584 
C. C.

L’assureur qui a payé le montant de l’assurance à l’assuré a, 
pour se faire rembourser, contre l’auteur du sinistre, le recours 
en dommages de l’article 1053. (60)

A loss under a fire policy effected by an official assignee under 
the Insolvent Act of 1875, to whom an assignment had been 
made under the Act, is recoverable by the assignee subsequently 
elected by the creditors, notwithstanding that in the policy the 
assured is described simply as “official assignee”, the loss being 
made payable to the estate. (61)

Although A. is merely the agent of B. in obtaining from C. 
an advance of money on certain goods, yet if he render himself 
liable to C. for any loss which might arise after the sale of the 
goods, he has an insurable interest in the goods, and can there
fore legally insure them in his own name to the full extent of 
the loan. (62)

In the case of an insurance of a number of barrels of oil, pur
chased by tiie insured, but not actually identified and separated 
from other barrels of oil contained in the building in which the 
oil was stored, the insured has nevertheless an insurable interest 
as proprietor in the property sold. And a verdict of a jury in

(6#) Kamsiiy vs Mlntreiil Street By. Co., 11 I» N., 2; 32 L. C. 
J„ 52.

(00) Cedar Shingle Co. vs Klmouskl Asa. Co., Q. It. 2 Q. B., 
3TO; 10 L. N., 300.

(01) BlUott vs National Ins. Co., 23 L. C. J., 12, 1 L. N., 450, re
versing S. C., 21 L. C. J., 242.

(02) O’Connor vs Imperial Ins. Co., 14 L. C. J., 219.
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favour of the insurance company, based on a charge of the judge 
that the property in the oil did Hot, under the circumstances, 
pass to the insured, will be set aside and a new trial grant
ed. (63)

Goods held under a duly endorsed warehouse receipt, as colla
teral security for advances, may be properly and legally insured 
as being the property of the holder of such receipt, being the 
party who made the advances. (64)

The usufructuary has a sufficient interest to insure a house 
of which he has the usufruct, but in case of loss he can only 
claim the value of his interest in the property. (65)

P. transferred to appellant two insurance policies issued by 
respondents. Subsequently, the property insured was destroyed 
by fire, but this was only after P. had ceased to have any interest 
in such policy. On a claim by appellant to recover the amount 
of said policies, Held, 1st. that the assignee of a policy issued 
by a Mutual Ins. Co. can Only exercise such claims as the trans
ferer could himself have done ; 2nd. that, in this case, P. having 
ceased to have any title to the property insured, when the fire 
occurred, he could not recover the amount insured under the 
policies aforesaid and that the appellant was therefore debarred 
from such claim. (66)

The sale of property insured docs not convey to the purchaser 
the policy of insurance, without a transfer of the policy and by 
mere operation of law. (67)

An assignment of the policy can convey no greater rights un
der the same than the assured himself had. (68)

(63) Mnthewson vt Royal Ins. Co., 10 L. C. J.. 46.
(64) Wilson vs Citizens Ins. Co., Q. B„ 19 L. C. J., 175.
(65) St. Amend r« Ole d’Assurance de Québec, 8. C., 1883, 9 Q. 

L. R., 162, 14 R. iL., 27.
(60) Wllley vt Mutual Five lus. Co„ 2 Horion, Q. B. R., 29.
(07) Forgte vt Royal Insurance Co., 16 L. C. J., 34.
(68) New York Life Ins. Co. vt Paient, SQ.LR, 163.
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CHAPTER V

WAIVER AND ESTOPPEL.

Waiver and estoppel. — Expressions used synonymously. — Ori
gin of doctrine: Waiver, express and implied; Void and 
voidable; Implied waiver. — Waiver before loss of breach 
before loss; Waiver after loss of breach before loss; Waiver 
after loss of breach after loss; Legislation relieving insured 
from breach of condition.

Waiver and estoppel.

Much of the difficulty which is found in attempting to har
monize the decisions of our courts in insurance cases, arises 
from a failure of some judges to clearly appreciate the distinc
tion between waiver and estoppel by misrepresentation.

This fact is also pointed out in the most recent American work 
on the law of Insurance, (1) where the writer states that the 
difference between waiver and estoppel as applied to the law of 
insurance is not clearly defined in the decisions of the United 
States, and cites with approval, the distinction pointed out in 
Metcalf vs Phénix Ins. Co., (2) as follows : — “A waiver 
arises by the intentional relinquishment of a right by a person 
or party, or by his neglect to insist upon his right at the proper 
time, and does not imply any conduct or dealing with another

(1) Cooley, Briefs ou Ule Law of Insurance, p. 2460.
(2) 43 A til., 641.
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by which that other ia induced to act or foriiear to act to his 
disadvantage; while an estoppel necessarily presupposes some 
such conduct or dealing with another.”

Intent.

Intent t> an essential element of waiver, and it is from “ the 
neglect to insist upon his right at the proper time” that the in
tent to waive is inferred.

On the other hand a party may be estopped by his representa
tion when he has no intention it should be acted upon.

Origin of doctrine of waiver.

•Waiver of forfeiture in insurance cases has grown out of the 
doctrine as applied in the relationship of landlord and tenant.

In holding an act of the landlord to be a waiver of forfeiture, 
the court simply construes his act according to his intention.

The principle is thus expressed by Lord Mansfield : (3) “The 
case is extremely clear. To construe this acceptance of rent, due 
since the condition broken, a waiver of the forfeiture, is to con
strue it according to the intention of the parties. Upon the 
breach of the condition the landlord had a right to enter. He 
had full notice of the breach, but does not take advantage of it, 
but accepts rent subsequently accrued. That shows he meant 
that the lease should continue. Forfeitures are not favoured in 
law; and when a forfeiture is once waivod, the court will not 
assist it.”

The same principle has been applied in a great many other 
cases between landlord and tenant. (4)

(8) Goodrlght vs Davids, 2 Cosvp., 803.
(4) Itoe vs Harrison, 2 T. It.. 425 ; Doe v> Bln*. 1. M. & W.. 402; 

Croft vs Ivumlcy, » B * B.. 048, <1 H. L. Cas. «172 ; Walrond V» 'law- 
king, L. R„ 10 C. P„ 342; Hunt v« Bishop, 8 Bx< h., 675; Hunt vs 
Remnant, 0 Id., 636; Green's Case, 1 Cro. Bill. 3. cited In 1 M. 4 W„ 
406; Pellatt vs Itoowy, SI L. J. C. P., 281 ; Ward vs Day, 4 B. * S. 
337, 5 Id., 350; Doe vs Curwood, 1 H. 4 W, 140; Doe vs Menu, 4 B
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WAIVER EQUIVALENT TO ELECTION.

Waiver arises where a party having the right to take one of 
two inconsistent positions, elects in favour of one. In such case 
he is bound by his election, sud this irrespective altogether of 
whether or not any other party has relied upon his action and 
would be prejudiced by permitting him to withdraw from such 
election.

Estoppel uy misrepreoentation.

Although having a more ancient origin, it is not necessary to 
revert to cases prior to the well known decision of Pickard vs 
Sears, in 1837, (5) for a clear statement of the principle of es- 
toppel by misrepresentation which is thus enunciated by Lord 
Denman, C. J. : ‘‘But the rule of law is clear, that, where one 
by his words or conduct wilfully causes another to believe the 
existence of a certain state of things, and induces him to act on 
that belief, so as to alter his own previous position, the former 
is concluded from averring against the latter a different state 
of things as existing at the same time.”

In 1848, Baron Parke, in Freeman vs Cooke, (6) while af
firming Pickard vs Sears, puts a gloss upon the word “wilfully” 
in the above rule as follows : “Bv the term ‘wilfully’, however, 
in that rule, we must Understand, if not that the party represents 
that to be true which he knows to be untrue, at least, that he 
means his representation to bo acted upon, and that it is acted 
upon accordingly ; and if, whatever a man’s real intention may 
be, he so conducts himself that a reasonable man would take the 
representation to be true, and believe that it was meant that he

* C.. flOfl; Doe vs Lewis, 5 A. * B., 277 ; (ioatley r« Paine. 2 Camp., 
520; Paw vs Perkins. I* R„ 2 Ex.. 02; Doe vs Eyfclns, 1C.* P., 154; 
Gregory vs Wilson, 0 Hare, 083 ; Brans vs Davis, 10 Ob. D. 747 ; 
Toleman vs Portbury, L. R., 0 Q. B„ 245, 7 Id., 3+4; Victoria, A-Q of, 
vs Bttersbank. L. R„ 0 P. C., 354.

(5) 0 A. * E., 4011.
(«) 2 Exeh. 654.
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should ai t ju it, and did act upon it aa true, the party making 
the representation would be equally precluded from contesting 
its truth; and conduct, by negligelnoe or omission, where there 
is a duty cast upon a person, by usage of trade or otherwise, to 
disclose the truth, may often have the same effect.”

“ Waiter” and “estoppel” used synonymously by the
court.

It very frequently happens that the facts of the case are suf
ficient to establish either waiver or estoppel. It is for this rea
son that the courts so often have used the words “waiver" and 
“estoppel” indiscriminately. This is well illustrated by two 
cases in Ontario, Smith vs Mutual Ins. Co., (7) and McIntyre 
vs East Williams, (8) where the principle involved was the same. 
In the one case the plaintiff succeeded on the ground of waiver, 
and in the other on the ground of estoppel.

In an action on a policy of a mutual insurance company the 
defendants pleaded that a certain assessment was declared by 
the defendants on the plaintiff’s premium note of which assess
ment the plaintiff had due notice, but did not pay the same, 
whereby the policy became void. A replication alleged that sub
sequent to the alleged avoidance and previous to the loss, defen
dants levied another assessment which the plaintiff was duly 
notified of and paid, whereby the defendants waived the alleged 
forfeiture. The court said :

“ As to the replication, we think it is good. The plea shews 
matter involving the forfeiture and avoidance of the policy. 
The answer is in effect that subsequent to the alleged avoidance 
the company levied another assessment of $7.77 of which the 
plaintiff was notified, and duly paid the same, all before loss, 
and so the defendants by their acts, etc., waived the alleged for
feiture and revived the policy, and ought not to be allowed to 
plead the said plea.

(7) 27 ü. C. C. P., 441.
(8) 18 O. R., 79.
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“ This seems to sliew a clear revival of the policy—a payment 

to the plaintiff thereon ; and that the defendants cannot be al
lowed to fall back on a previous default, to destroy the plain
tiff’s right.”

It is clear that in this case the plaintiff might have equally 
well replied to the defendants’ plea claiming that by notifying 
him of the subsequent assessment and receiving the same, he 
had been lulled into inaction, to use the language of the judge 
in the next case, and that the defendants were estopped from 
setting up the said plea. In fact Qwynne, J., in pronouncing 
the judgment of the court in Lyons vs Globe Mutual, (9) ex
pressly states that this decision was based upon the fact that the 
com]>any by its act had led the insured to rely upon the policy 
as a subsisting security against the loss which subsequently 
happened. He thus invoked the doctrine of estoppel.

In the second case, (10) the defendants, also a mutual insur
ance company, set up as a defence to the action a subsequent in
surance, and claimed the benefit of a condition of the policy 
which required that notice of subsequent insurance should be 
given to the company and indorsed upon the policy. The plain
tiff replied that he notified the secretary of the company of the 
double insurance, and was informed that there was nothing fur
ther necessary for him to do, and that he was, subsequent to 
such notice, assessed on his premium note for an additional 
amount which he paid. The court held that the payment and 
receipt of the premium with knowledge of the subsequent in
surance operated as an estoppel upon the company, although of 
the opinion that the notification to the secretary not having been 
indorsed on the policy as provided by one of the conditions, did 
not fulfil the requirements of the statute, and that the plaintiff 
could obtain no benefit thereby.

In this case also the plaintiff, on the facta, could have set up 
that the meaning of the subsequent assessment and the demand

(9) 28 Ü. C. C. P., 62.
(10) McIntyre vs Bast Williams 18 O. R., 79.

5
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and receipt of the game operated as a waiver of the forfeiture. 
He would no doubt, however, have been met by the rejoinder 
that the waiver of the condition of the policy required to be in
dorsed in writing on the policy and it was necessary that his 
replication should be grounded on estoppel and not on waiver.

Waiver and estoppel used synonymously by tub pleader.

When the pleading uses the word “waiver”, although the facts 
justify an answer on the ground of “estoppel”, the courts, look
ing at the facts and not at the express language of the plead
ings, have given relief. That the distinction, however, clearly 
exists is pointed out in the case of Cousineau vs City of London 
Fire Ins. Co. (11)

Here by the 11th paragraph of the defence, it was stated that 
the policy was subject to the condition that the claim should be 
barred unless an action thereon was commenced within one year 
from the time of the loss or damage, and that the action was 
commenced after the expiration of the year. The plaintiff re
plied by admitting the fact that the action was not brought 
within the year, but relied in answer thereto upon the fact that, 
at the request of the defendants, he had furnished additional 
proofs of loss after the year had expired, and contended that the 
defendants had thereby waived the compliance with the con
dition as to the action being brought within a year from the loss 
or damage. As to this, Street, J., says : “In the absence of any 
agreement not to insist upon the condition, the question of 
waiver must come down to an enquiry as to whether what has 
occurred operates against the defendants as an estoppel ; for the 
defendants must be held entitled to insist upon the protection of 
the clause in the policy, it being clearly not an unreasonable 
one, unless they have either agreed not to set it up, or have so 
acted as to entitle the plaintiff to say that they are estopped 
from taking advantage of it.”

(11) 16 O. It., p. 329.
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The Divisional Court consisted of two judges, Armour, C. J. 
and Street. J., the latter differing from the Chief Justice, and 
holding on the facts of the case that the plaintiff should not suc
ceed, saying: “I think that the doctrine of estoppel has been 
carried extremely far in many of the cases, and that to apply it 
here would be to carry it a step farther than it has yet gone.”

Armour, C. J., in affirming the judgment below says: “I am 
of opinion that the conduct of the defendants in requesting the 
plaintiff to procure and furnish additional particulars concern
ing the claim up to the time mentioned in the case, and thereby 
putting him to loss of time, trouble, and expense in procuring 
and furnishing the same was a waiver of, and precluded the de
fendants from setting up the 22nd statutory condition.”

It will be perceived that the Chief Justice uses the word 
“waiver” in the sense of estoppel, while Street, J., is more pre
cise. This case is not an authority for the proposition that ask
ing for proofs of loss constitutes a waiver, but rather that such 
acts may estop the defendants from claiming the benefit of the 
condition which requires the action to be brought within a limit
ed time.

Waiver and estoppel distinguished.

The distinction between waiver and estoppel is well illustrated 
in the case of Caldwell vs The Stadacona Fire and Life Ins. 
Co. (12) The facts of the case are thus set out in the judgment 
of Strong, J.—

This was an action in the Supreme Court of Nova Scotia 
brought by Samuel Caldwell and hie wife against the Stadacona 
Assurance Company. The policy of insurance sued upon as 
originally issued was for one year, namely, from the 10th Au
gust, 1875 to 10th August, 1876, but, as is proved by the renewal 
receipt in evidence, it was subsequently renewed and continued 
until 10th August, 1877. It was under the seal of the respon
dent company, and purported to be effected in favour of the ap-

(12) 11 Can. 8. C. R., 212.
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pellant, Samuel Caldwell. It contained, however, a provision 
in the following words : “Loss, if any, under this policy, payable 
to George K. Anderson, Esq., Halifax, N. S.” The policy was 
subject to conditions, of which the 9th required particulars and 
proofs of loss to be delivered “within five-days after such loss 
or damage has occurred.”

Hie 11th condition provided as follows : “Any action to be 
brought on the policy is required to be commenced within the 
term of six months next after any loss or damage shall occur.”

And the 12th was in these words : “None of the foregoing 
conditions or stipulations, cither in whole or in part, shall be 
deemed to have been waived by or on the part of the company, 
unless the waiver be clearly expressed in writing by endorsement 
on this policy, signed by the manager of this company for Can
ada.”

The declaration, in addition to a count framed in the usual 
manner in covenant for the recovery of the amount of the loss, 
contained a count in trover for the policy. Amongst the de
fences pleaded were, substantially, that the amount of loss was 
payable to Anderson ; that there had been a breach of condition 
requiring proofs of loss to be delivered within five days.

To the plea of non-delivery of proof according to condition 
the plaintiff replied a waiver of the condition in that respect, 
to which the defendants rejoined that the waiver was not in 
writing, as required by the conditions. Upon the other defences 
issue was taken.

The house insured was destroyed by fire on the 4th July, 1877. 
Notice of a total loss was promptly given to the general agent 
of the company at Halifax, and application was made to him to 
deliver up the policy which was in his possession, and for in
structions as to the proof of loss required. At his suggestion 
the putting in of proofs was deferred, to allow him time to com
municate with his head office regarding the policy, and ultimate
ly, on the 25th of July, the proofs of loss were furnished by the 
appellant’s solicitor to the agent, who received them without 
objection, and retained them. Accompanying the proof of loss



WAIVES AND ESTOPPEL 133

was a letter from the appellants’ attorney, Mr. Richey, to Mr. 
Greer, the respondent’s general agent, in which he wrote as fol
lows : “ Herewith I hand you proof of loss in the ease of Samuel 
Caldwell, prepared with as close conformity to the requirements 
of your office as we can attain without the policy, which is now, 
I understand, in your custody, and I have thus far been unable 
to obtain it. It is, however, not convenient for my client to 
longer delay making his claim in this formal manner, and I 
shall be obliged by your acquainting me, on receipt of this, whe
ther any objection exists to either the claim or the form in 
which it is prescribed.”

No objection was ever made, in any particular, to the proofs 
of loss furnished, and the only contention ever raised by respon
dents prior to their pleadings to the action was, that they were 
not liable, because the policy had been cancelled.

The refusal of the respondents to give up the policy for the 
purpose of preparing the proofs, upon an application being made 
to their agents for that purpose, was proved by Mr. Richey, the 
plaintiff’s attorney, and also by Mr. Anderson, and the fact was 
admitted by the respondents’ agent, Mr. Greer, acting as he said 
under instructions from the general manager.

A non-suit having been moved for on several grounds included 
in the numerous list of objections, it was refused by the learned 
judge, who thereupon found a verdict for the plaintiff for $4,000 
and interest. A rule nisi, which was granted to set aside this 
verdict, on the general ground that it was against law and evi
dence, and on the specific points which were urged at the trial 
on the motion for non-suit, was, after argument before the 
court in banc, made absolute.

The judgment of the court below, in granting this new trial, 
appears to have been founded exclusively upon the single ground 
that, although a waiver of the requirements of the 9th condition 
as to delivering proofs or particulars of loss within five days, hftd 
been sufficiently made out, if parol evidence had been admissible, 
yet, that the 12th condition, requiring waiver to be expressed
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in writing, by endorsement on the policy, applied to and exclud
ed all proof to that effect other than such as was required by the 
terms of the condition referred to.

The Supreme Court held that the court below had erred in 
disposing of the case solely on the question of waiver, saying, 
per Ritchie, C.J. (p. 225) : “But defendants contend that none 
of the conditions can be waived by reason of the waiver not being 
in writing, and they invoke the twelfth condition, which says:—

'“No. 12. None of the foregoing conditions or stipulations, 
either in whole or in part, shall be deemed to have been waived 
by or on the part of the company, unless the waiver be clearly 
expressed in writing, by endorsement upon this policy, signed 
by the manager of this company for Canada.’ ”

“And the Supreme Court of Nova Scotia rest their judgment 
on this, that though they think there was evidence of a waiver, 
a conclusion fully justified by the conduct of the company 
through their agents, yet they thought a parol dispensation 
would not answer to act as a waiver against a written condition 
of the policy.

“But if condition No. 12 applied to the conditions, as to proofs 
of loss, I think the court erred in treating this as a waiver, but 
should have held the defendants estopped by matter in pais from 
setting up the non-compliance with the condition.”

Strong, J., said (p. 241) : “Upon these facts it is plain that 
the illegal retention of the policy by the respondents, and the 
conduct of their agent in reference to it, were the true and only 
reasons why the proofs were not furnished in due time. Had 
Mr. Richey known the terms of the condition, as he would have 
done if the policy of which his client was entitled to the posses
sion had not been wrongfully withheld, it must be presumed 
against the respondents that the proofs would have been furnish
ed within the prescribed time. Again, had Greer, instead of mis
leading Mr. Richey, by asking that the proofs should be delayed, 
stated to him that the condition required their presentation 
within five days, it must be presumed that a similar result would
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have followed. This conduct, therefore, constitutes an estoppel, 
and disentitles the respondents to the benefit of the 9th condi
tion, which must, for the purposes of this action, be considered 
as struck out of the policy. This is, of course, an entirely dis
tinct ground from that of waiver under the 12th condition. Had 
the appellant had the policy in his possession, or had the facts 
regarding the limitation of time been truly stated to his attor
ney by Greer, the mere request of the latter that the proofs 
should be delayed would have been nothing more than a dis
pensation with the terms of the condition, by agreement, which 
would have required endorsement on the policy in the terms of 
the condition excluding proof of waiver unless so evidenced. 
As it is however, it is apparent that the respondents, by their 
unjustifiable conduct, caused the non-compliance with the terms 
of the policy, which they now insist on as constituting a defence 
to the action. To allow them thus to avail themselves of their 
own wrong, would be to assist them to commit a fraud, and 
whenever such is the case an estoppel arises.”

This case clearly shows the necessity for bearing in mind the 
distinction between waiver and estoppel. The facts upon which 
the replication of waiver was based were amply sufficient to sup
port an estoppel by misrepresentation, but could not be used in 
the face of condition 12 of the policy, as equivalent to an accord 
and satisfaction, because that condition expressly provided that 
the waiver to be binding must be endorsed upon the policy and 
signed by the manager of the company.

It was the use of the word “waiver” in the sense of a delib
erate intention to dispense with the strict performance of some 
term or condition of the fire insurance <x ntract, that was under 
consideration in many of the earlier decisions of the courts of 
Ontario, where it was held that the agent of the company had 
no power to waive the conditions of a policy, under seal. In one of 
the earliest reported cases, (13) one of the conditions of the pol-

(13) Lampkln V The Western Asa. Co. (to 1830), 13 ü. C. It., 
237, 301.
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icy of insurance in question was that no action should be brought 
under it against the company unless within twelve months after 
the right accrued. The plaintiff alleged a waiver of this eondi- 

®C „ ied UP°B an «Hcged conversation between his agent 
and the President of the company. It was held that the condi
tion could not be so waived, and the evidence was properly re
jected. The action was a purely common law one, and contained 
no replication on equitable grounds.

In Scott rs Niagara District Mutual Ins. Co., (14) to an action 
on a policy of insurance, defendants pleaded the non-performance 
of the condition requiring the deliveiy of a particular account 
of the plaint,ff’s loss verified by hi. oath or affirmation and by 
his books of account within thirty day, after the loss. The plain- 
tiff replied d, mjuriâ, and at the trial relied upon a parol waiver 
of this condition by the defendants’ managing director and eecre- 
’ary. The evidence showed that the plaintiff had delivered an 
affidavit containing a statement of his loss in general terms to 
the managing director and the secretary of the defendants at 
their head office, and that both these officers stated that no other 
proof was necessary. In the judgment of the court pronounced 
y râper, C. J., following the then recent decieion of the 

Thames Iron Works Co. », Itoyal Mail Steam Packet Co., 13 C. 
B. N. S., 358, it is said: “ We see no foundation for admitting 
evidence which in effect contradicts the declaration by setting 
up a substituted contract. Here the original contract was under 
seal. A subsequent parol contract could not be pleaded in bar 
of it.”

Dlls technical rule of the common law, that a contract con
tained in a deed under seal could not be rescinded or varied by 
an agreement not under seal, was frequently applied in actions 
brought upon policies of insurance, and relief was sometimes 
refused by the common law courts, even where the record con
tained a replication on equitable grounds setting up the 
waiver. (15) V

<H) (lKB), 25 U. C. n„ 119.
(15) M.rrltt e, Niagara Mutual Ins. Co., U D. C. R„ at p. (129.
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This rule of law was always disregarded in equity, and an in
junction could be obtained restraining an action brought upon 
a deed in breach of the terms of a subsequent agreement or 
waiver. Since the fusion of law and equity in England, by the 
Supreme Court of Judicature Act, 1873, a valid parol agree
ment may be pleaded in answer to any proceeding upon the or
iginal deed; and tlie rule of the common law that a contract 
under seal cannot lie varied or discharged by a parol agreement 
ia thus practically superseded. (16)

Waives must be pleaded. (17)

In a case in which it was contended that the defendants had 
waived a provision in a contract of insurance which provided 
that the policy should be void unless prosecuted within one year 
from the date of the loss, the court said : ** The appellant can
not be admitted to insist on waiver in the state of the record 
before us. If it had been intended to rely on this reply, it should 
have been act up by a special answer to the exception pleading 
the prescription, but this was not done. It is, therefore, out of 
the question now, in this second stage of the appeal, to consider 
this answer to the defence, even if it were sustained by the clear
est and strongest evidence.” (18)

Waives, express and implied.

Waiver, by some writers, is subdivided into two classes, expreis 
and implied.

Exprete waiver arises when the person entitled to anything 
expressly and in terms gives it up, in which case it nearly re
sembles a release. (18a) Little difficulty arises in such cases.

(16) Steeds vi Steeds, 22 Q. B. D.. 637.
(17) Allen t'« Men limits Marine In*. Co., 16 Can. 8. C. It 488.
(18) This decision was followed In the Knights of Maccabees f« 

11 milker, 20 Can. 8. C. It., 307.
(18a) Htnckliouae vt Barnstou. 10 Ves. 463.
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Where there it a condition that the waiver to be valid must 
be endorsed upon the policy, and signed by the company or its 
agent, this provision will be enforced by the courts, but if the 
insured has failed to obtain such endorsement owing to the re
presentation of the company or its agent, it will be a good re
plication to a plea of waiver to allege this fact as a ground of 
estoppel against the company.

Implied waiver arises when the person entitled to anything 
does or acquiesces is something else which is inconsistent with 
that to which he is so entitled.

There is obviously no place for implied waiver in an action 
upon a policy of insurance which expressly provides that no 
waiver shall be valid unless endorsed on the policy.

Void equivalent to voidable.

It is with respect to waiver, differentiated from estoppel, and 
equivalent in its significance to election (supra, p. 127), that 
the courts have had to construe the word “void” as meaning 
“voidable” in insurance contracts.

In provinces where the statutory conditions are in force, one 
of which requires that waiver must be in writing to void the 
policy, it will be found that where the plaintiff has succeeded 
on the ground of waiver by the company of a breach of a condi
tion, the ground of relief has really been estoppel, and that there 
has been a loueenv— in the use of the expression "waiver” by the 
Court, as pointed out above.

The most luminous discussion of this question is to be found 
in the well known case of Armstrong vt Turquand, 9 Ir. L. R. 
Common Law, p. 32, in the judgment of the majority of the 
Court, pronounced by Christian, J., and which has been fre
quently cited with approval, and which is so apt to the subject 
under discussion, and so fully reviews all the earlier decisions, 
that it will bear quoting at some length.

To an action brought by the administratrix of a party who 
had effected a policy upon his own life in the D. and 0. Assur-
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«nee Co., and which policy contained a proviso that, in case the 
said assured had been guilty of fraud in procuring it, etc., the 
policy should he void, and all moneys paid in respect of it should 
lie forfeited to the company, the latter pleaded that the party 
assured had, at the time of effecting the policy, in conjunction 
with the agent of the company, fraudulently concealed the fact 
of his having met with an aocident, from the effects of which 
he was then suffering paralysis, and had withheld all knowledge 
from the company of the uninsurability of his life. The plain
tiff replied that the company, after they hail knowledge of the 
facts pleaded, received a second premium from the insured, and 
thereby elected to affirm the policy.

Hold, upon demurrer to the replication (Monahan, C. J., dis- 
sentiente), that the meaning of the proviso was that the policy 
should be void in the particular event, in case the company 
should elect to treat it so; and that inasmuch as they had elect
ed to treat it as subsisting, by the receipt of the subsequent pre
mium, they were liable for the amount.

The learned judge says : “It will lie seen that the nature of the 
question is that which is raisoil by the demurrer. The defence al
leges, that the first of the events upon the happening of any one 
of which it was declared that the policy should be void, did in 
fact occur, viz., the assured ‘was guilty of fraud in procuring the 
policy’, and that therefore the policy was utterly void. To this 
the replication answers (by way of confession or avoidance) 
that the company discovered the fraud, and that, after they had 
so discovered it, they not only did not elect to disaffirm or avoid 
the policy, but, on the contrary, affirmed the same, and elected 
to hold it valid; and that accordingly, during the lifetime of 
the assured, and after they had become acquainted with the 
fraud, they received a premium which became due, subsequently 
to such knowledge. The demurrer admits these averments to 
be true in fact, but insists that in point of law they do not dis
place the defence...

“The case resolved itself into two propositions, upon which the
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Counsel for the plaintiff finally rested their case, and which 
were these:—First, upon the construction of the policy, they 
insisted that the words ‘shall be void’ in the conditir n, do not 
mean shall be ipto facto irrevocably and irrecoverably void, but 
only void if the company shall, after breach, elect so to treat it. 
And if this be the true construction, then (they say) that inas
much as the replication avers that the company, after know
ledge of the event, not only did not elect to treat the policy as 
void, but on the contrary did, for valuable consideration, elect 
to treat it as of continuing validity, they cannot now revert to 
an election to treat it as void, and, therefore, the replication is 
a full answer to the plea. But secondly they insist, that if the 
question of construction be against them, and that if once the 
facts averred in the plea arc brought to the knowledge of the 
Court, though the Court must hold that they annul the policy 
beyond the reach of confirmation, yet the conduct of the com
pany, as alleged in the replication, has the effect of an estoppel 
upon them against averring those facts, and that consequently 
tlie case must be decided as if they had not been pleaded, or did 
not exist.

“Upon the first of these contentions, l am of opinion that the 
plaintiff’s argument is correct; and, if it can be sustained it 
undoubtedly furnishes an easy means of escaping from the 
fraudulent injustice which the defendant’s construction of the 
clause in question would make it and similar clauses in other 
policies the means of effecting.

“The principal argument which was pressed U|x>n us in answer 
to this view of the plaintiff's case was, that his construction 
violates what was called the natural and grammatical significa
tion of tlie word ‘void’, making it hoar the sense of ‘voidable’, 
and we were strongly pressed with the rule of construction 
which it was said is more closely adhered to in modern times, 
and for which we were referred to the so often cited dicta in 
Grey vt Pearson (6 H. L. (’as. l(Mi), osjiccially that of Ixird 
Wenaleydale, viz:—‘The grammatical and ordinary sense of the
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words is to be adhered to, unless that would load to some ab
surdity or sonic repugnance or inconsistency with the rest of the 
instrument’ ; none of which consequences, it was said, would
follow from using the word ‘void’ in this policy in what was 
said to be its grammatical and ordinary sense.

“Now with respect to the rule of construction, I find it laid 
down by lord Cranworth also, in the same case of Urey vs Pear
son, in terms which appear to me to be materially different

t
from, and more accurate than those used by lord Wcnslcydale.
In p. T8, he says:—‘The rule of construction which, in modern 

■ times particularly, the Courts have always been anxiously in
clined to follow has been to adhere as rigidly as possible to the

I
 express words that are found, whether in wills or in deeds, and

to give to those words their natural ordinary meaning, unless, 
by so doing, it appears from the context that you are using 
them in a different sense from that in which the testator or 
maker of the deed intended to use them ; or, unless by so using 
them, you would be doing something which would manifestly 
lead to an inconsistency, which could not have been the intention 
of the party making the instrument’. That is to say, according 
to Laird Wcnslcydale, grammar must prevail, unless it will lead 
to some absurdity, repugnance or inconsistency. According to 
Lord Cranworth, grammar must give way, not only when it 
leads to such consequences, but also when it appears from the 
context that the grammatical or ordinary sense of the words is 
not the sense ‘in which the testator or maker of the deed in
tended to use them.’

“In applying this rule of construction to the present ease, it 
was broadly assumed that the plaintiff's construction of the pol
icy does violate the natural and ordinary signification of the 
word ‘void’. Now I do not think that that is so clear. The 
real controversy is not, whether the grammatical sense of ‘void’ 
shall be altered, but whether the intention of the (tarties does 
not require that its operation shall be postponed. Does it mean 
void eo instanti, or void if and when the company shall so elect?
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If the latter be the true meaning, the effect is merely this, that 
the word ia inoperative until the election ia made. When that 
occurs, it operates for the first time, and then in its natural 
sense of entire nullification. The truth is, that the question is 
one of intention and of substance, and not merely of grammar 
and of words, and is really this—which of two modes of opera
tion, of either of which the words of this deed arc susceptible, 
will best effectuate the intention of the maker of it, viz., that 
which annuls the contract in invitum, and beyond the control 
even of the person for whose benefit the clause was intended, or 
that which will make it void only in the event of that person 
thinking it for his benefit, so to insist? But be that as it may, 
I turn now to the more important consideration, whether the 
question cannot lie elucidated by authority more satisfactory 
than the dicta of Judges, laying down abstract canons of con
struction. We are dealing lierc with language which is of very 
frequent occurrence in legal instruments, and which has been 
the subject of discussion and decision in many reported cases. 
If it be of that rigid and inflexible character that in this case 
it bars the path in which a Court of Law must tread on its way 
to justice, we may at least expect to be referred to the cases in 
which Courts of Isiw have already found themselves compelled 
to succumb to such an obstacle.

“The plaintiff appeals to a laxly of authority which touches 
this question more nearly. * * * * * : 1 allude to the
long train of decisions which have been made upon leases, and 
by which, notwithstanding some early cases, it is now clearly 
established that, in the case of a lease for years, a proviso de
claring that, upon breach of covenant, the lease shall be null 
and void, shall lie construed to moan, no matter how strong and 
emphatic the language, void at the election only of the lessor; 
so that, although a covenant may be broken, the lease remains 
valid until the lessor intimates hie intention to take advantage 
of the proviso ; and if, before he docs so, he by any act, such as 
receipt of rent sulieequentlv accruing, recognises the continuance 
of the lease, he cannot afterwards rely upon such antecedent



WAIVER AND ESTOPPEL 143

breach. Hut the principle of those decisions cannot l>c confined 
to leases; and that it is not so, is shown by the case of Hyde 
tia Watts (12 M. & W„ 864)."

The learned judge then proceeds to discuss in detail the deci
sions to which he has above referred, awl proceeds, on p. 65 :

“Another class of cases which was referred to by the Counsel 
for the plaintiff, as instancing the freedom which Courts have 
assumed in moulding language of this kind, so as to avoid un
just and unreasonable consequences, are those which have arisen 
upon the English statute of Eliz., relating to ecclesiastical 
leasee, which will be found referred to by Tindal, C. J., in 
Malins rs Freeman (4 Bing. N. C. 395). These statutes had 
enacted that all leases by bishops, &c., in any other manner than 
as required in the Acts, ‘shall be utterly void and of no effect, 
to all intents and purposes.’ Yet it was held, notwithstanding 
this positive language, that the leases were not void at all as 
against the grantors, but only against the successors.

“It now only remains for me to notice one case more, which is, 
however, of great importance in the argument, awl in ita facts 
more nearly resembles the present than any other that has been 
cited : I allude to the case of Wing t'« Harvey (5 DeQMcN. & G. 
205). It was decided by the l»rils Justices Knight Bruce and 
Turner; it came before them in the shape of what in the Court 
of Chancery in England is termed a claim, by the plaintiff as 
assignee of a policy executed by one Bennett on his own life, 
with the Norwich Union Society. On the policy was indorsed a 
condition that, ‘if the party upon whose life tiic insurance is 
granted shall go beyond the limits of Europe without the license 
of the directors, thi* policy nhiill become void, the insurance in
tended to be hereby effected fhall came, and the money paid to 
the Society become forfeited to its use.’ The material facts 
were, that Bennett, after assigning the policy, went to reaide 
abroad, without license of the directors. 'Hie plaintiff continue! 
to pay the premiums for a number of years, at a country office 
of the company, to their agent there, who was informed of Ben
nett’s absence, and stated to the plaintiff that the policy was
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notwithstanding good, provided the premiums were regularly 
paid. There was also some evidence that the head officer, to 
whom the premiums were transmitted, had notice of Bennett’s 
absence ; but the case was decided irrespectively of this. After 
Bennett’s death, the company refused payment, on the ground 
that, by the terms of the proviso, the policy became void when 
Bennett left Europe, without leave of the director!; but they 
offered to repay the premiums. The claim was filed for payment 
of the insurance money, or, in the alternative, repayment of the 
premiums, with interest. The Court, without calling for a 
reply, decided that the effect of the receipt of the premiums 
with knowledge, was, that the policy continued to be valid and 
subsisting, and they decreed payment of the full amount.

“The similarity of this case to the one before us is too obvious 
to need comment ; and I shall now proceed to consider the 
grounds u]»n which its value as an authority has been impugn
ed. In the first place, it is said that it was the decision of a 
Court of Equity, that it proceeded upon equitable grounds, and 
is consequently no authority for the guidance of a Court of 
I .aw. Unless the second branch of this proposition be true, the 
first is manifestly of no importance. If the decision did not 
proceed upon equitable grounds, but upon such as are common 
to Courts of Law and Equity, it is as valid an authority here 
as would be a judgment of the Queen’s Bench. Was it then 
decided upon grounds peculiar to Courts of Equity? If eo, they 
will be apparent upon the report. There is * decision of two 
judges, of the very highest character in eminence, as perfect 
masters as any now living of our judicature, more especially as 
regards the divergences of Equity from lew ; as little likely, 
therefore, they are as any to sustain a judgment of Equity by 
reasons of Law; yet it will be difficult to point out a single 
reason or observation in the judgment of either, which would 
not have 'been equally pertinent in an action on the policy in the 
name of Bennett's personal representative. A little attention to 
the re|>ort will make it very clear that the ground of decision 
was simply this, that the effect of the receipt of the premiu e



WAIVER AND ESTOPPEL 145

was, that the original validity of the policy remained, which 
could only /be by holding ‘void’ to mean void only at the elec
tion of the company. The argument of the Counsel for the 
company distinctly raised the question. It was this: — ‘The 
policies became void by the breach of the condition endorsed 
upon them, and could only have been again entered into by the 
Association itself, or some person having authority from them. 
Lockwood (the agent) had no authority to grant a policy, in 
contravention of the rules of the Society.’ Again, ‘it could 
not be presumed that he had authority to vary the contract.' 
That is to say, the original contract is utterly gone; the plain
tiff can only succeed as upon a new contract, but the agent had 
no authority to hind the company by such. IIow do the judges 
answer this argument (for t'.iey dispensed with any answer from 
the plaintiff’s counsel)? Is it by holding that a new contract 
was created in Equity, if not at Law; or that, upon any other 
special ground of equity, admitting that the original contract 
was gone, relief should be given? Nothing of the kind. Lord 
Justiec K. Bruce’s answer to the counsel is: — ‘Did not the 
plaintiff pay the premiums upon the condition that the policies 
were to be considered as valid and subsisting?’ and, in his judg
ment, he puts it expressly as ‘a waiver of the forfeiture’, and 
gives validity to the act of the agent, upon the ground that, 
though he had no authority to make new contracts, *hc was 
their agent, for the purpose of receiving premiums on subsisting 
policies. The premiums in question were paid to him on the 
faith of the policies continuing valid ami effectual, notwith
standing Bennett's residence in Canada.’ Lord Justice Turner 
uses language precisely similar, and concludes his judgment 
thus: — ‘My opinion is, that these policies must be considered 
to have been continuing policies.’ Nor do I, for my part, un
derstand how these eminent judges could possibly have reasoned 
otherwise. How could there be a question of Equity distinct 
front the question of Law? The rules of construction are the 
same in Equity as in I-aw. If a Court of Iyaw, construing that 
policy, would hold that ‘void’ meant eo inetanti incurably null,
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a Court of Equity, upon the question of construction, must 
manifestly hold the same; and, so holding, I am not aware of 
any head of Equity jurisdiction under which the Court would 
have jurisdiction to re-impoae upon the party the very contr et, 
from which, hy construction of its own language, he had become 
relieved. Whatever ground there might be for relieving from 
the forfeiture of the premiums paid, as to which I say nothing, 
I know of none which would justify the re-imposition of the 
contract for payment of the insurance money. It is perfectly 
apparent that the decision only could, as in fact it did, proceed 
upon the continuance of the original contract, a result which 
could by no possibility be arrived at, save by adopting that mode 
of construing the policy then in question, which is contended 
for hy the plaintiff here; and if the plaintiff in that case, instead 
of suing in his own name (which, as assignee of a chose in ac
tion, he could of course only do in Equity), had brought an 
action in a Court of Isiw, in the name of Bennett’s personal 
representative, the result of that action must have been the same 
as the suit of Wing vs Harvey, at least if that case be well de
cided at all.

“One of the events 6[>ecified in the clause in the present case is 
similar to that which was provided for in the policy in Wing vs 
Harvey ; and if here, as there, it had lieen the only one, and the 
breach had been of that, the two cases would have been on all- 
fours with each other. But a distinction exists lietwcen them, 
which has lieen strongly relied upon, not only as removing the 
authority of Wing vs Harvey, but as constituting in itself a 
strong substantive ground in support of the defendant's view. 
In the principal case, several distinct events are prescribed by 
the policy, as those upon the happening of any of which it shall 
lie void. All, save the first, consist, like that in Wing vs Harvey, 
of matter sulisequi ,t to the contract. But the first is matter 
eotemporaneons with it, anil infecting it from its origin, vis., 
‘fraud in procuring it’; and it is insisted that however the case 
might 'be, as to a breach of any of the other conditions, it is im- 
jiossible to give to the word ‘ void ’, as applied to this one, any 
hut its strictest and most severe interpretation.
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“Now, looking at the case from this point of view, it at once 
occurs to ask whether it is possible to give to the same word dif
ferent meanings, as applied to different hranches of the same 
sentence? Sup|Mise a case came 'Wore us to-morrow, of an ac
tion upon a policy precisely similar to the present, resisted upon 
the ground of unlicensed residence abroad, or military or naval 
service, to which the plaintiff replies the receipt of premiums 
after knowledge of the event, are we prepared to say that we 
would hold that jsolicy void? Against doing so, Wing cs Harvey 
would lie an authority in point, the former rases would lie 
authorities in principle, and justice and common sense would 
speak with more authority than either. If then, in a case of a 
breach of one of the conditions subsequent, we would be bound 
by authority to adopt the plaintiff’s construction, can we now do 
otherwise than give to the words the same meaning, as regards 
the other event of the series, to all of which it is, in one and the 
same sentence, indiscriminately applied? To do otherwise would, 
in my humble judgment, he to violate one of the most element
ary principles of construction; and that, not from necessity or 
for justice, but capriciously, and in furtherance of the grossest 
injustice and fraud. The case might be different if there were 
anything, in tlie intrinsic nature of the thing forbidden by this 
branch of the clause*, which called for a different mode of inter
pretation. But the reverse is the fact. It is the nature of fraud, 
that it vitiates a contract in the absence even of any special sti
pulation. But it is now well settled that the meaning of that is 
that the contract is not absolutely void, hut only void at the elec
tion of tlie party defrauded. Is not the more rational interpre
tation then that, as to this particular event, the clause is merely 
declaratory of the law? If, indeed, no event but fraud were 
specified, it might plausibly be asked, why insert such a clause 
at all, unless something more were meant than the law itself 
would imply? But this argument loses all importance when we 
find the insertion of the clause* naturally accounted for by the 
expression of other causes of avoidance (all which mean, upon 
authority, avoidance at election), as well as by the provision for
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forfeiture of premiums, which the law would probably not imply, 
even in the case of fraud. Taking the whole clause at it stands, 
the rational and sensible interpretation of it is, in my mind, 
this, that when the insurers stipulate that if there has been 
fraud by the assured, or if there shall be default by him in cer
tain otlier particulars, the policy ‘shall be void,’ the true mean
ing is that it shall be so in the sense iu which the law itself says 
that all contracts shall he void for antecedent fraud, and ill 
which the law has so repeatedly construed contracts, guarding 
against subsequent misconduct, that is to say, void if the ag
grieved party shall so elect; and it is further observable that in 
no way can these words of futurity, ‘shall be void', have any 
effect as applied to the original fraud, save by holding that they 
refer to an election to be made by the company, after knowledge 
of the fraud.

“If the question in this case were untouched by authority, 1 
believe I should, as mere matter of construction, come to the 
same conclusion as that at which I have arrived ; but, fortified 
by the authority of Wing vs Harvey, fortified as I consider that 
case to be by the previous cases (even though, strangely enough, 
they were not cited in it), I have the less hesitation in holding 
that the true office and function of clauses of this kind in con
tracts is merely to serve as a shield for the protection of the 
party who inserts them, if he shall think proper so to use them ; 
and gross as, upon the averments of this record, must be taken 
to have been the fraud of the plaintiff in obtaining this policy, I 
cannot but think hat we should be giving effect to a fraud by 
this company, far more monstrous, if, after they have, with full 
knowledge of the fraud that had been practised upon them, 
deliberately, and for pecuniary considerations, overlooked it, and 
affirmed the subsistence of the policy, we should suffer them 
now, after the consequences to the assured have become irrepa
rable, to tell his representatives, his family and his creditors, 
that during all the time, while they were putting money in their 
pockets, on the faith of the full validity of the policy, it was in 
reality utterly null and void.
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“For these reasons, I am of opinion that the replication fur
nishes a sufficient answer to the defence, and that consequently 
the demurrer ought to be overruled.”

Void equivalent to voidable. — Canadian decisions.

As respects the rule of construction by which “void” is read 
as “voidable" in insurance contracts, the weight of authority in 
Canada is in line with the decision of Armstrong va Turquand.

In fact the only exceptions are three early Ontario cases in 
which it was held that the rule did not apply to acts of Parlia
ment, and therefore not to cases where the statute under which 
the company was incorporated, expressly provided that non
disclosure of other insurance, misrepresentation as to encum
brances, and the like, should void the policy. It has now, how
ever, long been definitely settled that this rule of construction 
applies to statutes as well as to contracts (Maxwell on Statutes, 
4th ed. p. 321), subject only to this, that the scope and purpose 
of the enactment may be so opposed to this rule of construction 
that it ought not to prevail (Davenport vs The Queen, 3 App. 
Cas. 115). It would appear therefore that even if the stat
utory conditions obtain some additional sanction by virtue of 
their being contained in an act of the Legislature, yet any 
language which voids the policy or limits the liability of the 
company for breach of a condition must be construed in the same 
way as it would in an ordinary insurance contract outside the 
statute.

The insured effected a subsequent insurance, which was in 
force some 14 days before it was cancelled, and the question was 
whether or not this was such an insurance as voided the defend
ants’ policy under a condition that if the property insured should 
be insured elsewhere, notice of such other insurance must be 
stated in the policy or be indorsed on it, otherwise the insurance 
should be void. The contention of the plaintiff was that the 
subsequent insurance was void ab initio as the policy contained 
a provision making it void if there was any other insurance ilfion 
the property. As to this Robinson, C. J., says:
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“There was an insurance in fact with the Wellington office 
for a fortnight, and though it is possible that that company may 
have had reason to complain of some condition in it, yet it would 
rest with them to take the excaption or not as they might think 
proper. Prima facie it was not void, but voidable, perhaps, at 
their discretion, and until it was cancelled it was a policy which 
came within the condition relied upon in the defendants plea, 
and of which it was necessary that the defendants should have 
had notice, and which it was necessary they should have endors
ed on the policy, in order to manifest their knowledge and ap
probation of it.”

And Bums, J., says: “The argument on behalf of the plaintiff 
to support the verdict is involved in two propositions: 1st. That 
the insurance effected by the plaintiff with the Wellington Mu
tual Company was in truth no effectual insurance, because it was 
void ab initio, and therefore there was no necessity for the plain
tiff giving notice of it to the defendants or having it endorsed 
on the policy sued on.............

“It is plain the Wellington Mutual Company acted upon the 
principle of their policy being a subsisting one for those fourteen 
days. The condition embodied in their policy was for their ben
efit, and they might or not take advantage of it, If the evidence 
of the agent of that company be correct, the Wellington Mutual 
Company could have been compelled to make the contract per
fect. The question, however, to be determined here, is not 
whether the plaintiff could have legally recovered from the Wel
lington Mutual in an action upon their policy if a fire had oc
curred during those fourteen days, but it is whether a double in
surance de facto existed. This point has several times been con
sidered in this court, as in other courts, and that is the meaning 
which has always been put upon these contracts.” (18b)

A policy of insurance provided that in case the premises be
came vacant the fact should be communicated to the company, 
and unless such notice was given and the company consented to

(16b) Jacobs t'S Equitable Ins. C., 19 ü. C. R. 250. (1859).
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retain the risk, the policy should be void. The house was vacant 
for some time before the tire, without the knowledge or consent 
of the company, but after the fire, the company, with full know
ledge of the fact, called upon the plaintiff to furnish proofs of 
loss. The court held that by so doing the company had elected 
to treat the policy as subsisting, had waived the forfeiture and 
were not subsequently at liberty to elect to treat it as forfeit
ed. (19)

Mowat, V. C., said: (19a)

“The Insurance Company at the hearing insisteed that there 
were four grounds of defence to the suit. They contended that 
the policy had been forfeited (1) by the assignment, and (2) by 
leaving the premises unoccupied. The assignment, or the leav
ing the house unoccupied, did not ipso facto avoid the policy. In 
Turquand vs Armstrong it was expressly held that the policy in 
such case was void in case only the Insurance Company, on be
coming aware of the breach of the condition, elected to treat the 
policy as void. The case proceeded on the settled doctrine to the 
same effect in regard to leases ; and the well-known rule in case 
of leases is, that any act by which the landlord acknowledges the 
continued existence of the tenancy is a waiver of any previous 
forfeiture. The acceptance of subsequently accrued rent has 
that effect. The same result follows from bringing an action 
for such rent; or making a demand of the rent; or giving a 
notice to the tenant to repair the demised premises; whether the 
tenant does or does not repair in pursuance of the notice. The 
same has been held to be the effect of a conveyance to a stranger 
which was expressed to be ‘subject to the lease.’

“Now it is not pretended that, previous to the manager’s letter

(19) This decision was not followed by the Common Law Courts 
In so far ns It held that calling for proofs of loss was a waiver If 
forfeiture before loss of a breach of condition of the policy, infra, 
p. 17a

(19a) Canada Landed Credit Co. as Canada Agricultural 17 Or. 
418. (1870).
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of the 1st July, the Insurance Company had elected to treat the 
policy as forfeited and at an end by mason of the premises hav
ing been left unoccupied for the three days ; or that then or at 
any time before this suit was brought, an election was made 
to take advantage of the assignment as a ground of forfeiture. 
On the contrary, though they were informed of both facts at the 
same time that they were notified of the fire, instead of electing 
to hold the policy at an end, they called for, and obtained from 
the parties concerned, the proofs of loss, cn the footing of the 
policy being still in full force. After this election to treat the 
policy as subsisting, the Insurance Company was not at liberty 
to elect to treat is as forfeited.”

In another case the facts of which arc stated xu/ira p. 128, 
Hagarty, C. J., says: “As to the replication we think it is good. 
The plea shews matter involving the forfeiture and avoidance 
of the policy. The answer is in effect that subsequent to the 
alleged avoidance the company levied another assessment of 
$7.77 of which the plaintiff was notified, and duly paid the same, 
all before loss, and so the defendants by their acts, etc., waived 
the alleged forfeiture, and revived the policy, and ought not to 
be allowed to plead the said pica.

“This seems to shew a clear revival of the policy—a payment 
to the plaintiff thereon; and that the defendants cannot be al
lowed to fall back on a previous default, to destroy the plain
tiff’s right.” (19b)

Proudfoot, V. C., also discussed the earlier Canadian cases 
and makes use of the following language: (19c) “I further 
think the defendants have waived their right, if they ever had it, 
to avoid this policy for non-compliance with the condition as to 
indorsing or otherwise acknowledging in writing the double in
surance.

“Such conditions have generally been construed as rendering 
the policy not absolutely void but voidable at the option of the

(19b) Smith vt Mutual Ins. Co., 27 ü. C. C. P., 441.
(19c) BlUlngton vt Provincial Ins. Co., 24 Gr., 299.
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insurers, and such right may be waived by express agreement 
or by the acts of the parties.”

This decision was subsequently reversed, (19e) but not on 
grounds which would affect the portion cited above of the judg
ment in the Court of first instance.

In a case in which the facts were similar to those in Smith 
is Mutual, supra, pp. 128, 152, Hagarty, C. J., said: (19f) “I 
do not think the objection should prevail.

“The question is whether, whenever the loss happened, the pol
icy was or was not an existing risk. If the defendants accepted 
the payments as alleged, whether before or after the fire, I do 
not see how they can be allowed to fall back on an alleged prior 
forfeiture in January, 1876. They treat the plaintiff as insured 
with them, when they called on him to pay for a period long 
after his alleged default.

“I think the decision of Smith vs Mutual Ins. Co., of Clinton, 
lately decided in this Court, governs this case.”

The word “void” was construed as "voidable” by Moss, C. J., 
using the language following : ( 19g)

“The primary meaning of the word ‘void’ is empty. By user 
it has grown to mean ‘null—of no force or effect.’ But in Acts 
of Parliament, deeds, and other legal documents, it is also often 
used as meaning not absolutely void, but voidable at the option 
of one of the parties affected...

“The rule modifying the construction of the word ‘void’, ac
cording to the intention of the parties, is particularly applicable 
to policies of insurance, the conditions of which usually declare 
the contract void for acts of omission or commission specially 
provided against by the underwriters.”

(19e) 2 A. R. 158; 3 Cnn. 8. C. R., 182.
(190 Lyons «■» Globe Mutual Ins. Co., 27 ü. C. C. P., 507.
(19g) McCren vs Waterloo County Mutual Fire Ins. Co., 1 A. B., 

218.
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It was held that default in payment of one of the deferred 
payments of the first instalment of a premium note given by an 
insurer in a mutual fire insurance company, under s. 129 of the 
Act It. S. 0., c. 203, (1897), did not ipso facto work a forfeiture, 
and that a notice by the company to the insurer treating the 
payment as an assessment, and notifying him that in the event 
of non payment the policy would be suspended, was not an as
sessment under s. 130, and non-payment pursuant to the notice 
did not suspend the operation of the policy. (19h)

In an action against a Mutual Ins. Co. the defendants set up 
an answer that the plaintiff had erected a steam engine on the 
insured premises, thereby increasing the risk, without their 
knowledge or consent, which voided the policy under the provi
sions of the Mutual Insurance Company Act, which expressly 
provided that if the risk should be increased by any means with
out the knowledge and consent of the company, the policy should 
be void.

Hagarty, C. J., in pronouncing the judgment of the court, 
says : “We do not think that the argument should prevail, that 
because a statute makes a policy void in certain events, there can 
be no revival thereof by clear acts of the directors recognizing 
it as still existing, and dealing with the assured and allowing 
him to pay money or alter his position on the footing or assump
tion that he is still insured by them." (20)

Again in raving the judgment of the majority of the court, 
Burton, J. A., said : “I find a number of American decisions, in 
addition to those cited on the argument, which appear to bear 
out the contention of the plaintiff, but they proceed upon a 
ground which I think is not tenable, namely that the second in
surance is absolutely void and never had any legal existence. It 
appears to me that in assuming that position they lose sight of 
the fact that this stipulation was made for the benefit of the

(tail) Woolley vs Victoria Mutual Fire Ins. Co., 26 A. It., 321. 
(30) Law vs Hand In Hand Mutual Ins. Co., 29 U. C. C. P. 1.



WAIVER AND ESTOPPEL 155

Mercantile company and that it was competent for that company 
to waive it. The policy, by reason of the omission to mention 
the previous insurance, was Hot ipso facto void but voidable only 
at the option of the company.” (21)

Void equivalent to voidable. — Decisions contra.

There are some decisions which at first blush might be taken 
to be to a contrary effect.

In one ease, the Mutual Insurance Act (6 William IV., 
c. 18, intituled An Act to authorize the establishment of 
a Mutual Insurance Co., etc.) under which the company was 
incorporated, expressly provided that if there should be insur
ance in any other company, the policy should be deemed and 
become void, unless the double insurance subsisted with the con
sent of the company, and Robinson, C. J., in delivering judg
ment uses the following language :

“No authority has been cited for holding that where a public 
statute says an insurance shall be deemed and become void on 
failure of some stipulation inserted in the statute, such provision 
can be waived by consent of the parties, notice, consent, or ver
bal or tacit acquiescence. On principle we take it such a waiver 
cannot be relied on any more in a court of equity than of law, 
for courts of equity cannot dispense with what a public act of 
parliament expressly requires. The King cannot do it, nor his 
courts, we take it. These mutual insurances affect great num
bers. If this condition can be waived, why not others? They are 
for the protection of all who insure, and all who insure their 
property become members of the company, and liable in respect 
of all losses upon other insurances. They have therefore an in
terest in the protection provided by the Legislature, and though 
the directors represent the members, and can bind them in what
ever they do under the authority of the act, they cannot bind 
them by anything done without or contrary to such authority.

(21) Gauthier vs Waterloo Mutual Ins. Co., 6 A. It., 231.
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“All who arc made members by insuring have an interest in the 
statute being enforced, and there is no implied authority in the 
directors to waive all or any of the safe-guards provided in the 
act.” (32)

In another case the defendants pleaded a false representation 
that the property was unincumbered. The company was incor
porated under the Mutual Insurance Act which expressly provid
ed that if the property was incumbered the policy should be void. 
The plaintiff replied on equitable grounds that by an agreement 
between him and the mortgagee certain services rendered by him 
to the mortgagee exceeded the amount due on the mortgage. As 
to this defence, McLean, C. J., says : “The policy being actually 
void under the statute, and the equitable replication to the first 
plea, supposing it to be good, not being in any way supported or 
attempted to be supported by evidence, it seems to me quite im
possible for the plaintiff to sustain this action. The rule to set 
aside the nonsuit must therefore be discharged.'’

Hagarty, J.,says: “I do not sc. how the learned judge at the 
trial could have done otherwise than direct a nonsuit. The evi
dence of Mr. Street clearly proved the plea, and brought the case 
within the act of Parliament, and thus avoided the policy alto
gether.” (23)

In another ease the defence was that the property was in- 
cumbered, thereby voiding the policy. The plaintiff replied on 
equitable grounds, setting up the neglect of the defendants’ 
agent to insert the incumbrance properly in the application, and 
other equitable grounds. The judgment of the court, pronounc
ed by Richards, C. J., after pointing out the provisions of the 
statute, followed the decision in Merritt vs Niagara, above men
tioned. (24)

(22) Merritt vs Niagara Mutual Ins. Co., 18 U. C. R., 529.
(23) Murna vs Niagara District Mutual Ins. Co., 22 Ü. C. R., 214.
(24) Johnstone r* Niagara Dletrict Mutual Ins. Co. 13 U. C. C. 

P., 331.
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These three cases may perhaps be distinguished upon the 
ground that no other construction could be put upon the Mutual 
Insurance Act than that the intention ot the Legislature was 
to avoid the policy ab initio for non-disclosure of incumbrances 
or of other insurance, and that these cases fall within the excep
tion stated in Davenport rs The Queen, (25) supra, p. 149, 
where the court, p. 129, referring to the general rule that even 
in an Act of Parliament the word “void” should be construed as 
“voidable”, says :

“There is no doubt that the scope and purpose of an enactment 
or contract may be so opposed to this rule of construction that 
it ought not to prevail, but the intention to exclude it should be 
clearly established.”

If not distinguishable on these grounds, these decisions must 
lie taken to bo overruled by the later cases above cited.

Condition aoainsi waiver dy agents may be waived.

Where the policy contains a condition that agents have no 
power to waive conditions, this provision is one in favour of the 
company which it is not bound to act upon, but may in fact con
fer such authority upon its agents notwithstanding the policy 
declares to the contrary. Cases do arise where it is a matter to 
lie determined upon the evidence whether the company has not 
exercised such option and conferred power to waive the condi
tion upon the agent. A case of this kind was Insurance Co. vs 
Norton, 96 U. S„ 234. This was a life insurance case.

By indorsement on the policy it was declared that agents of 
the company are not authorized to make, alter, or abrogate con
tracts, or waive forfeitures. It appeared at the trial that the 
premium in question was settled partly in cash and partly by 
two promissory notes, and each note contained a clause declaring 
that if it was not paid at maturity, the policy would be void. 
The agent extended the time for payment.

(25) 3 App. Cas., 115.
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The question here was whether the company had authorized 
its agent to grant indulgence as to the time of paying premium 
notes, and waive the forfeiture incurred by their non-payment 
at maturity.

In pronouncing the judgment the Supreme Court of the 
United States, said: “That it. did authorize its n vnts to 
take notes, instead of money, for premiums, is perfectly evident, 
from its constant practice of receiving such notes when taken 
by them. That it authorized them to grant indulgence on these 
notes, if the evidence is to be believed, is also apparent from like 
practice. It acquiesced in and ratified their acts in this behalf. 
For a long period, it allowed them to give an indulgence of nine
ty days; after that, of sixty; then of thirty days. It is in vain 
to contend that it gave them no authority to do this, when it 
constantly allowed them to exercisi such authority, and always 
ratified their acts, notwithstanding the language of the written 
instruments.

“We think, therefore, that there was ,o error committed by the 
court below in admitting evidence n the practice of tho com
pany in allowing its agents to ex ,u the time for payment of 
premiums and of notes given for premiums, as indicative of the 
power given to those agents; nor any error in submitting it to 
the jury, upon such evidence, to find whether the defendant had 
or had not authorized its agent to make such extensions ; nor in 
submitting it to them to say whether, if such authority had been 
given, an extension was made in this case.”

There is no uniformity in the judgments of the State Courts 
in the United States as to whether the company is bound by 
waiver of this character, where there is no consideration for it, 
and nothing done by the insured pursuant to it, by which he 
can invoke the principle of estoppel. Those courts which hold 
that the waiver constitutes an election by the company to revive 
the policy, logically also hold that having so elected, the insur
ance company cannot rescind the waiver.

It is to be pointed out that it has been held in the Supreme
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Court of the United States and by the settled jurisprudence of 
many of the States, that there can be no waiver of the conditions 
of insurance contracts unless the insured has been misled to his 
prejudice by the conduct of the company or its agents ; in other 
words, the only implied waiver is that which is synonymous with 
estoppel by representation. This is not the law in England or 
Canada, as we have above attempted to show.

A policy of insurance contained a condition that if the in
sured resided in any part of the United States south of the 33rd 
degree of north latitude, except in California, between the 1st 
July and the 1st November, without the consent of the company 
previously given in writing, the policy should be null and void. 
And the policy declared that agents of the company were not 
authorized to make alterations or discharge contracts or waive 
forfeitures. The insured resided in the prohibited district and 
died there, but on the day previous to his death the wife of the 
assured, by telegram, had a gentleman in St. Louis go to the 
agency of the company in that city and pay the premium which 
was then overdue some eleven days. The money was received by 
the agent and a renewal receipt given therefor, and on its face 
continued the policy in force for another year. When [raying 
the money nothing was said to the agent, nor were any inquiries 
made as to the residence or condition of health of the insured. 
The receipt contained a notice that where policies became null 
for non-payment, they might be renewed at the home office with
in a reasonable time upon furnishing satisfactory evidence of 
good health, such satisfactory evidence being left to the judg
ment of the local agent.

Mr. Justice Field speaking for the court, says : (26) “The 
doctrine of waiver as asserted against insurance companies to 
avoid the strict enforcement of conditions contained in their 
policies, is only another name for the doctrine of estoppel, which 
can only be invoked where the conduct of the companies has 
been such as to induce action in reliance upon it, and where it

(20) Insurance Co. vt Wolff, 95 U. 8., 326.
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would operate as a fraud upon the assured if they were after
wards allowed to disavow their conduct and enforce the condi
tions. To a just application of this doctrine it is essential that 
the company sought to be estopped from denying the waiver 
claimed should be apprised of all the facts ; of those which c reate 
the forfeiture, and of those which will necessarily influence its 
judgment in consenting to waive it. The holder of the policy 
cannot be permitted to conceal from the company an ini|>ortanl 
fact, like that of the insured being in extremis, and then to 
claim a waiver of the forfeiture created by the act which brought 
the insured to that condition. To permit such concealment, and 
yet to give to the action of the company the same effect as 
though no concealment were made, would tend to sanction a 
fraud on the part of the policy holder, instead of protecting him 
against the commission of one by the company.”

This decision might have been based upon the principle of 
waiver as expounded in Wing vs Harvey and Armstrong vs Tur- 
quand, inasmuch as when the doctrine of implied waiver is ap
plied, it is necessary that all the facts should be disclosed to the 
person against whom waiver is claimed.

Before concluding the discussion of this subject of void and 
voidable, it is to be pointed out that in a recent case of Liver
pool, London & Globe Ins. Co. vs Agricultural Savings & Loan 
(27)Co., discussed in another aspect, supra, pp. 95, 97,110, there 
are certain remarks made by Mr. Justice Davies, who gave the 
judgment of the majority of the Court which might be construed 
as expressing a different conclusion from that at which we have 
arrived. In that case the question was what effect the non-dis
closure of prior insurance had upon an insurance, the term of 
which was extended by a renewal receipt, and the Court held 
that the renewal was not a new contract of insurance, but was 
based upon the original application, and that where the original 
policy was void for non-disclosure of prior insurance, the re
newal was likewise a nullity, though the prior insurance had 
ceased to exist in the interval.

(27) 33 Can. S. C. R„ 94.
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In this case it was admitted that the company, when it issued 
the renewal receipt, had no knowledge of the prior insurance 
which created the forfeiture, and there 1 icing no facts upon 
which the plaintiff could rest a replication of waiver or estoppel, 
it is clear that he could not succeed in the action whether the 
policy was deemed to be void ab iniliv or only voidable.

The report of the case contains no reference to Armstrong vs 
Turquand, nor in fact any of the decisions dealing with the con
struction to be placed upon the word “void", although the point 
was taken by counsel in argument, but the question did not ob
tain the consideration it would undoubtedly have received were 
it necessary for the decision of the case.

Where the policy provides that certain things shall be condi
tions precedent to the company’s liability, such as provisions 
requiring the action to be brought within a certain time after 
the loss, these must he strictly complied with. (28)

Implied waiver.

Having considered the rule by which “void” will be construed 
as “voidable”, so as to permit of waiver being set up in answer 
to a defence of forfeiture, we have next to consider the circum
stances under which waiver will be implied.

Waiver before loss of breach of condition before loss.

The insured assigned his policy with the consent of the Com
pany to the plaintiff. Tn an action thereon defendants pleaded 
setting up the change in the occupancy of the premises, after the 
issue of the policy, from a tavern to that of a store. A replica
tion on equitable grounds alleged that the change took place be
fore the assignment of the policy to the plaintiff ; that the de
fendants were, but the plaintiff was not, aware of such change ; 
that the plaintiff was induced by the defendants to pay further 
premiums in respect of the insurance which the defendants, with

(28) Vide decisions under proofs of loss, infra, p. lt>0.
6
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lull knowledge of all the facts accepted from the plaintiff, who 
was then and continued to be ignorant thereof until after the 
lire occurred. Held, on demurrer the replication good ; that de
fendants must be held to have waived the alleged cause of for
feiture, and their statutable ratification of the assignment be 
considered binding upon them, notwithstanding the prior breach 
of condition by the original assured. (29)

The defendants were a Mutual Ins. Co., doing business 
on the assessment plan by which, upon the making of 
the contract, the insured gave a note called a premium note, and 
was required to pay from time to time such assessment as the 
company might make thereon, and the statute applicable to the 
company provided that if any assessment should remain unpaitl 
and in arrear for 30 days, the policy should be absolutely null 
and void. An assessment was made which the plaintiff neglected 
to pay, but instead of taking any stops to have the policy declar
ed void, the company subsequently levied another assessment 
of which the plaintiff was notified, and which he duly paid, and 
thereby the plaintiff claimed that the forfeiture was waived and 
the policy revived. In giving judgment the court said:

“ This seems to shew a clear revival of the policy—a payment 
to the plaintiff thereon; and that the defendants cannot be 
allowed to fall back On a previous default, to destroy the plain
tiff's right.

“ As to tlie rejoinder, the defendants assert that no part of the 
33 cents first assessed formed part of the second assessment; 
that before the last assessment the policy had been cancelled, etc., 
and the second assessment was not in fact made on the plaintiff’s 
policy, but the secretary inadvertently notified the plaintiff 
thereof ; that afterwards other assessments were made before the 
loss, none of which were notified to the plaintiff ; and the defen
dants thereby offer to return the money paid to them, as men
tioned in the replication.

(20) Krents i s Niagara District Mut. Ins. Co., 16 IT. C. C. P., 13t.
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“There is no averment that any notice was ever given to the 
plaintiff, that she had been notified by mistake, or that her 
money had been received by mistake, nor was it ever tendered 
or paid back to her.

“On these statements, it appears that the plaintiff, after paying 
the required assessment, was allowed to consider herself still in
sured down to the happening of the loss. She is told for the first 
time, in this suit, that, although her money was taken and re
tained, and her property destroyed, that she lias been for all 
this time uninsured.

“We hope the law is not so defective as to permit the injus
tice sought to lie pcr|>ctratod at the expense of this plain
tiff.” (30)

Tlie defendants’ plea was that they were a Mutual Co. and had 
made an assessment upon the plaintiff’s premium note of which 
he was notified, and that he failed to pay the same, which voided 
the policy. The plaintiff filed a replication alleging tlat a fur
ther and subsequent assessment was made by the company on the 
same note, of which the plaintiff was notified, and which he paid, 
along with the first assessment. Fire having occurred, the de
fence was that by non payment of the first assessment within the 
30 days provided by the contract, the policy was void. The re
plication did not state that the payments were made before the 
fire, and as to this the court said :

“I do not think the objection should prevail.
“The question is whether, whenever the loss happened, he 

policy was or was not an existing risk. If the defendants ac
cepted the payments as alleged, whether before or after the fire, 
I do not see how they can be allowed to fall back on an alleged 
prior forfeiture in January, 1876. They treat the plaintiff as 
insured with them, when they called on him to pay for a period 
long after his alleged default.

“I think the decision of Smith vs Mutual Ins. Co. vs Clinton, 
lately decided in this Court, governs this case.

(30) Smith r* Mutual Ins: To., 27 T. C. C. P., 441. (1873).
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‘‘The oui)- distinction is, that in the case cited the payment of 
the further assessment was made and received before the loss.

“The judgment will therefore be for the plaintiff.” (31)

It will be noted in this ease that Harrison, C. J., in his judg
ment at the trial holds the replication a good estoppel, and the 
facts would justify this. But in citing Wing iv* Harvey in sup
port of his conclusion, he overlooks the distinction between 
waiver and estoppel. Wing vs Harvey was decided on the ground 
of waiver and not estoppel, as pointed out in Armstrong vs Tur- 
quand, supra, pp. 138, 149.

On appeal, however, the court, it will be observed, expressly 
treats the replication as setting up waiver.

The 4th condition of a policy was as follows : “No insurance 
proposed to this corporation is to be considered in force until 
the premium be actually paid ; and persons desirous of continu
ing insurances must make the respective payments of the pre
mium thereon, on or before the commencement of each and 
every succeeding term ; otherwise such insu ance shall expire. 
No receipts are to be taken for any preraiu’ .s of insurance or 
deposits but such as are printed and issued . rom the corporation 
or their agents.”

In the judgment of the court it is stated that the local or sub
agents, as they arc called, had power to accept risks conditional 
on the general agent’s approval, but valid until refused by him; 
that he knew and approved of the usage that the agents should 
receive the premiums after the commencement of the risk, they 
lieing responsible to him for the amount, and that the contract 
to renew the policy in question was known to.and approved of 
by the general agent. The renewal premium was not actually 
paid until some days after the commencement of the term of in
surance, but a post tard was sent to the plaintiff before the ex
piry of the old policy, reminding him that it would expire on a 
certain date and if he wished to renew it to notify the local

(31) Lyons r* Globe Mutual Ins. Co., 27 U. C. C. I'.. WIT.
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agent. The plaintiff sent a notice asking renewal and received 
a reply that the policy was marked renewed. A loss having oc
curred, the company set up as a defence the above mentioned 
4th condition, but the court held that the condition had been 
waived. (32)

An insurance company defended an action on several grounds. 
First, that under a condition indorsed on the policy making it 
void “if the said property should be sold or conveyed, or the in
terest of the parties thereon changed, or if the policy should be 
assigned without the consent of the company obtained in writing 
therein”, the policy had been forfeited by the insured giving a 
bill of sale of the property to a firm of McAllister & Mott, the 
local agents of the company at Campbellton, X. B., and after
wards making an assignment for benefit of his creditors of all 
his property, mentioning expressly all policies of insurance. 
Secondly, that the policy had been cancelled before loss by no
tice to the insured as authorized by a condition therein. Thirdly, 
that proofs of loss had not been given to the company within 
the time limited therefor by the policy.

In giving judgment the court said : “We arc all of opinion 
that the judgment pronounced by the Supreme Court of New 
Brunswick in this case was quite correct, with one exception. 
There is no doubt that the bill of sale to McAllister & Mott was 
‘a change of interest’ which avoided the policy under the first 
condition. The insured claimed that this forfeiture was waived, 
but McAllister & Mott, being agents only for the purpose of re
ceiving applications and forwarding them to the head office, 
had no authority to waive it, and Whittaker, the resident secre
tary, and the only person whose acts could hind the company, 
knew nothing of the bill of sale having been given, and could 
not be said to have elected to treat the policy as in force after 
a forfeiture of which he was ignorant.” (33)

(32) Peppit rs North British Ins. Co., 1 It. & G., 219.
(33) To crop ra Imperial Ins. Co., 26 Can. 8. C. R., 586.
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Waiver after loss of a breach of condition before loss.

The plaintiff neglected to pay an assessment upon his pre
mium note, as provided for by the contract and by the statute. 
In August of the following year a further assessment was made, 
and on the 21st September the plaintiff was served with the usual 
notice claiming the former unpaid assessment and interest 
thereon, and the new assessment, and by the notice the plaintiff 
was informed that unless the above sum should be paid within 
30 days as required by the terms of the policy, the insurance 
should be void. The fire took place on the 17th October, and 
the plaintiff did not pay or tender the above amount until long 
after the fire and after the 30 days had expired. But in the 
January following, the plaintiff tendered the amount due for 
assessments, and the company accepted the same believing them
selves entitled to do this without waiving the forfeiture of the 
policy. As to the rights of the parties, G Wynne, J., in giving 
the judgment of the court, said:

“At the time of the fire his position would seem to have been 
in so far as relates to the non-payment of the assessment, that 
he would be entitled to recover under the policy if he should 
pay the assessment within the time pointed out in the Act.

“Whether the defendants, the loss having occurred before the 
expiration of the time within which the plaintiff could have 
paid the assessment so as to preserve the policy in force, were 
obliged to look merely to the amount payable to the plaintiff 
for payment of the assessment, and so upon the loss occurring 
time could no longer run against the plaintiff so as to cause a 
forfeiture of his policy, if he should not pay within the prescrib
ed time, is a point which has not, we believe, heretofore arisen. 
The plaintiff does not appear to have acted upon any such belief, 
for upon the 27th of January he pays the assessment.

“Now if the loss occurring during the 30 days given to the 
plaintiff to pay the assessment after receiving notice, did not 
stop the further running of time against the plaintiff then the 
policy was avoided for non-payment of the assessment upon
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about tliv 83rd October 1876, and in such case it would seem 
that under the Act the defendants might have sued for such 
assessment at any time after the expiration of thirty days from 
notice of the assessment having l>eeii given, and have recovered 
the same with costs of suit without waiving any forfeiture aris
ing from non-payment of such assessment.

“The revival of a policy upon payment of an overdue assess
ment mentioned in the 44th section of the Act, would scent to 
be a revival before at least a total loss, for upon a total loss oc
curring the policy can have no continuing vitality by way of 
protection against loss, but exists only as affording a cause of 
action for «loss incurred. The term ‘revival’ points rather to 
the continuance of a policy as a security against loss not yet 
suffered, than to a right of enforcing a policy by suit after loss 
already suffered.

“To hold that the payment after loss of overdue assessments, 
the non-payment of which constituted a statutory forfeiture, 
should revive a cause of action already losl bv the forfeiture 
of thi' policy, would be a decision very different from that in 
Smith rs Mutual Ins. Co., of Clinton, 27 C. 1’., 441.

“In that case we held that the levying a subsequent assessment 
upon the insurer's premium note after a forfeiture for non-pay
ment of a previous assessment, and the accepting payment of 
these two assessments before any loss had happened, constituted 
a revival of the policy as a continuing security. There the acts 
of levying the subsequent assessment and of accepting payment 
of it and of the previous assessment, default in payment of 
which latter constituted the forfeiture relied upon, were incon
sistent with the forfeiture relied upon. And we held that the 
company could not get rid of the effect of such acts of their own 
by alleging that their officer -had levied the subsequent assess
ment and accepted payment of both by mistake, because their 
acts had led the insured person naturally to rely upon the policy 
as a subsisting security against the loss which subsequently hap
pened. But the acceptance after total loss of a debt due, loss or
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no loss, is not inconsistent with a reliance upon a forfeiture oc
casioned by non-payment of the assessment so received within 
the prescribed period limited by statute, and the acceptance of 
such a debt after total loss could not in any manner mislead or 
injuriously affect the person paying it. So that to our mind it 
does not appear that the payment in this case of the assessments 
made before loss, upon the 27th of January, 1877, more than 
three months after the happening of the loss, can by mere force 
of law be treated as a waiver of the forfeiture occasioned by non
payment of the assessment within the statutory period prescribed 
after the insured received notice of the assessments ; but we are 
clearly of opinion that the receipt of such overdue assessment 
cannot be held to operate by force of law as a waiver of a for
feiture incurred by reason of the plaintiff having effected the 
subsequent insurance without notice to and the consent of the 
defendants, such a forfeiture having no connection whatever 
with the payment or non-payment of assessments made upon the 
insured person’s premium note.” (34)

One of the conditions of an insurance policy provided that if 
the insured had at the time of the policy, or should have after
wards, any other insurance without the consent of defendants 
written on the policy, the policy should be void.

The plaintiff relied upon a waiver of this condition by defen
dants’ inspector, whose duty was described as being “to examine 
into the circumstances, to adjust the loss, and to settle or report 
to the office.”

A nonsuit having been ordered upon the ground that the con
dition could not be waived by the inspector, or in any way except 
in writing :

Held, that the nonsuit was right upon the evidence ; and the 
Court refused to se* it aside.

Per Wilson, J. : “The learned judge nonsuited the plaintiff 
because ‘the conditions could not be waived by the inspector, or 
in any way except in writing.’

(34) Lyons re (iloUe Mutual Fire Ins. Co., 28 Ü. C. C. P., l»2.
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“It was said at the trial ‘the duties of the inspector are to ex
amine into the circumstances, to adjust the loss and to settle or 
report to the office.’

“That description of the position which Mr. Marr, the inspector 
of the defendants, filled in their service, and of the duties that 
devolved upon him, and of the powers exercisable by him as such 
officer, docs not necessarily give him the right to waive condi
tions favourable to the company, unless the waiver relate dis
tinctly to some matter in and over which he can exercise such 
power.

“It is said the inspector is to adjust the loss — that is, to ex
amine the books of account and vouchers, and to make all due 
enquiries of the insured and of his employees as to the value of 
the goods insured which have been destroyed or injured, to deter
mine probably whether the goods claimed for come within the 
description of those insured, the extent of the loss sustained, 
how much is total and how much partial, the value to be set 
upon the different kinds of loss; and generally to do all such 
acts as will enable him to arrive at a fair estimate of the damage 
sustained.

“Now, sup|>osc there was a condition on the policy that in ad
justing the loss the insured should deliver to the inspector or 
agent of the company engaged in the adjustment, an account 
or statement in writing of the various matters which the inspec
tor should require him to furnish, and if he did not do so that 
the policy should be void.

“I shou' say, without hesitation, that if an adjustment were 
made by the agent without a statement in writing such as the 
condition required being furnished by the insured, and without 
the agent requiring any such statement because he was willing 
and content to do without it, that the adjustment so made—free 
from fraud or collusion, of course—would be binding on the in
surers, because that would be an act within the line of duty and 
powers of such an agent to deal with.

“But when such a person assumes to dispense with conditions 
relating to the keeping of prohibited or highly hazardous goods,
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or largely in excess of the allowable quantities, or to a misdes
cription of the mode of heating, or the precautions required in 
case of steam being used, or with respect to chimneys or stove 
pipes, or the deposit of ashes or the proximity of dangerous 
places, and the like, a different question is certainly presented.

“In Gale us Isiwis, 9 Q. B., 730, an agent of an insurance om- 
pany, who receives ‘instructions on behalf of the company for 
policies, transmits such instructions to the office, receives and 
pays over premiums, settles accounts for losses, (on remittances 
from the company) keeps an account current with them, anil 
pays agency fees’ ; does not seem to have been considered as a 
person authorized to receive notice which could bind the com
pany that an insurance effected was not for the benefit of the 
insured, but in fact for another, who required the insurance to 
lie made as security for money lent to the insured, and to whom 
it was immediately assigned, and so that the policy was not in 
the order and disposition of the insured at the time of his bank
ruptcy, but belonged to this particular creditor.

“On a second trial the jury expressly found’ that the company 
had authorized the agent to receive notices of assignment for 
them, and had consented that notice so received by him should 
lie equivalent to a notice served upon V e company at their of
fice.’

“In that case the agent resided at Tiverton, the company's of
fice was at Exeter, and they had persons acting for them in the 
like manner at other places.

“The powers and duties of the agent in the case just incutioned 
made a sufficient case to go to the jury, whether he had the as
signment of a policy so as to bind the company, although the 
company had not in fact notice of the transaction.

“The ease referred to was not one in which there was any such 
condition, as in the present policy, that the consent of the com
pany to any further assurance should be expressed by writing 
on the policy, otherwise the policy should be void...

“I should have been glad to have the opinion of the jury whe
ther Marr, the agent, had the power to waive such a condition.
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II the fact had keen found for the defendants the result would 
have been more satisfactory ; but I am not sure whether we 
might not have been obliged to interfere if their finding had 
been for the plaintiff upon this point.” (35)

This following ease was heard on demurrer, the pleas alleging 
that the plaintiff had represented that certain stoves and pipes 
were in good condition and not in contact with the wood of the 
building, and that the plaintiff had warranted the truth of this 
statement, whereas the representation was false and fraudulent 
to the knowledge of the plaintiff, whereby the policy became void. 
To this the plaintiff replied that the defendants, after they had 
full notice and knowledge of the false representation and breach 
of warranty, and after the loss by fire sued on, had made a levy 
on the plaintiff’s premium note jiayable within 30 days, and no
tified plaintiff thereof, and that he had jiaid the said assessment, 
whereby the defendants had waived the voidancc of the policy 
and renewed and continued the same. In giving judgment, the 
court said: “I decide against the defendants on the ground that 
the company having full knowledge of certain alleged breaches 
of warranty as to management of stove pipes, etc., elected, as I 
«insider they lawfully could, to treat the insurance as existing, 
by calling on the plaintiff to jiay an assessment for a long period 
after acquiring such knowledge, and notified him to pay within 
a named time, or that in default of payment his insurance 
would become void. This is treating him as still insured. It is 
true that the assessment is stated to liave been made after he 
loss (it does not say after knowledge of the loss). But on this 
pleading we need not consider anything that may come out in 
evidence as to the manner in which the defendants accepted and 
received the payment from the plaintiff, nor with what know
ledge or under what circumstances the assessment was placed 
on him and notice given to him. On this record the plaintiff 
might, I presume, recover for a partial loss. I think the re
plication answers the plea.” (36)

(35) Mason vs Hartford Fire Ins. Co., 37 D. C. R. 437.
(36) Hopkins vs Manufacturers, etc., Fire Ins. Co., 43 ü. C. 

R., 254.



m TUB LAW 01' 1’IBE INSURANCE IN CANADA

One Street, having a house in course ot erection, applied to 
the company’s agent lor an insurance, and at the same time 
negotiated a Joan with the plaintiffs, giving in security there
for, the land covered by the mortgage, and a policy for $700 
which he had applied for in the defendant company. The loan 
company refusing to advance all the money covered by the mort
gage until they received the policy, Street app’iel to the insur
ance company’s agent, and representing the matter as pressing, 
obtained a certificate stating that the property was insured for 
$900, and handed it over to the solicitors for the mortgage 
company, who paid over the balance of the loan, assuming that 
the assignment of this policy would, as in other cases, be sanc
tioned by the insurance company in due course. The insurance 
company, afterwards executed the piolicy and sent it to Street. 
The plaintiff’s solicitor thereupon wrote to the insurance 
company about having the policy assigned, and the com
pany wrote to their agent at Owen Sound enclosing 
the letter from the plaintiffs’ solicitor and saying that 
there was a form of assignment on the back of the policy 
and that if this was signed by Street in the presence of a witness 
and transmitted to the head office with $1, that the manager 
would confirm the assignment, and return the policy to Street, 
or forward it to the plaintiffs’ solicitor, as might lie desired. 
The manager stated in his evidence that transfers were not 
usually submitted to the Board, and that lie lmd authority to 
confirm thent in the usual course of business. Owing to the in
surance agent having removed from Owen Sound before the 
letter from the manager arrived, the matter ' of assigning the 
policy was delayed, but Street executed the assignment, the 
plaintiffs’ name being inserted as assignees, but neglected to 
forward it to the defendant company and left the country on 
the 8th March, leaving the house vacant. On the 11th March 
the house was destroyed by fire.

The company subsequently wrote to Street’s father enclosing 
certain affidavits to be filled out in connection with the loss, 
and directing that the assured in his affidavit should mention 
th’> assignment of the policy to the plaintiffs. These affidavits
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were at first detective. Further affidavits were called for, but 
at length all the requisitions of the insurance company were com
plied with. Alter all this had been done, the company notified 
the plaintiffs that they would not recognize the assignment of 
the policy and that the assured had forfeited his house by leav
ing it vacant.

Make, V. C., held (37) that having called for and obtained 
proofs of loss on the footing of the policy being in full force, the 
company had elected to treat the policy as subsisting, and as 
not at liberty sulisequently to elect to treat it as forfeited.

The last ease, however, was not followed by the common law 
courts, in the two next following cases.

It was held, that where the proofs of loss were insufficient, 
the fact that the company, after receiving the proofs, did not 
notify their objections to the plaintiff, could not lie considered 
a waiver of such objections. (38)

One of the questions for determination was whether the de
mand of claim papers and proofs of loss, without reference to 
the fact that by reason of vacancy, the policy was void, could be 
construed as a waiver.

In giving judgment, Harrison, 0. J„ after referring to Can- 
nua Landed Credit Co. vs Canada Agricultural, 17 Gr. 418, in 
which it was held that by calling for proofs of loss the company 
had waived the condition of the policy as to non occupancy, 
says :

“But the defence of non-occupation in that ease was, according 
to the report, open to another answer which was so conclusive 
as to render unnecessary this expression of opinion. Besides, as 
pointed out by Hagarty, C. .1., in Sticknev vs The Niagara Dis
trict Fire Ins. Co.. 23 C. P., 372, 382: ‘In the report of the 
case none of the numerous cases in our Common Law Courts 
are noticed.’ Hence the learned Chief Justice said: ‘I do not

(37) Canada Landed Credit Co. vs Canada Agricultural] Ins. Co., 
17 Gr., 418.

(38) Stickney vs Niagara Mutual Ins. Co., 23 U. C. C. P„ 372. 
Vide also Souiprns vs Mutual Fire, 1 L. C. T„ 11)7.
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feel at liberty to lay down any such rule, and must leave it to 
the Court of Error to declare if it be the law.’

“No such rule has ever prevailed in Courts of Common Law in 
this Province. In many cases which 1 remember, and could 
name if necessary, there was not only the defence of insuf- 
lieient proof of loss, but a condition making void the policy, and 
correepondence about the former without any reference to the 
latter, and no question of waiver ever raised or attempted to he 
raised.

"If such a rule as suggested by the learned Vice-Chancellor is 
to prevail, it must he enacted by the legislature or established 
by the Court of Appeal.” (39)

One of the pleas to the declaration was that a by-law of the 
defendant company required that notice of subsequent insurance 
should be furnished to the secretary of the company within 10 
days, and the consent of the Board obtained thereto, otherwise 
the policy should be void, and that there had been subsequent 
insurance without notice. A replication to this plea was that 
the company, after the happening of the loss, and after they had 
notice of the additional insurance, waived the benefit of the con
dition contained in the said by-law by requiring from the assur
ed further proofs of loss, and it was contended that the provi
sions of 38 V., c. (15, relieving the assured who failed to comply 
with the provisions with respect to proofs of loss by necessity, 
accident or mistake, deprived the defendants of the right to in
sist that the policy was void.

It was held that the equitable replication afforded no answer 
to the plea. (40)

The jurisprudence in Quebec, however, appears to be the same 
as that expressed by the Court of Chancery, in Canada Landed 
Credit Co. vs Canada Agricultural Ins. Co., supra, pp. 151, 173.

By the condition of a policy of fire insurance, the insured was 
required, on pain of forfeiture, to notify the company of any

(39) Abrahams va Agricultural Mutual Assurance Ass., 40 U. C. 
R. 175.

(40) Fair va Niagara District Ins. Co., 26 ü. C. C. P., 398.
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other insurance effected on the property. The company, after 
the tire, and after knowledge that other insurance ha«l been ef
fected, supplied forms for making claim, and joined in an arbi
tration to settle the amount of damage, and otherwise treated 
the contract as binding on the company.

Held, that this was a waiver of all objection baaed on the con- 
uition requiring notice of other insurance. (41)

The waiver must be made by the company itseif or its

AUTHORIZED AGENT.

After effecting the insurance in question, the plaintiff ob
tained a further insurance in another company, of which he 
notified the defendants’ agent, hut such other insurance was not 
indorsed on the defendants’ policy, nor was the company aware 
of the same until after the loss. A loss having occurred, the of
ficial adjuster or inspector of the defendant company, adjusted 
the damage. The insured had several interviews with the agent 
of the company, and the inspector, both of whom knew of the 
other insurance, but at no time was payment of the loss objected 
to on the ground of double insurance. On one occasion the 
inspector told the insured that the company would pay, and 
that the delay was occasioned by another company with whom 
the insured had a policy previous to insuring in the defendant 
company. The plaintiff’s contention was that the company, 
through its agent and inspector, had waived a breach of this 
condition. As to this Ritchie, C. J., says:

“This subsequent insurance was not at once notified to the 
company in writing, nor was it endorsed on the policy in suit 
granted by the company or otherwise acknowledged in writing, 
in default whereof the policy thenceforth ceased and became of 
no effect.

“The respondents contend that the appellants waived this con
dition, and are stopped from setting it up. It is not and cannot

141 ) Fonderie de Sorel vt La Comp. d'Assur. de Stadacona, 0 L. 
N.. 277; 27 J. 194; 14 R. L. 137.
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be, contended that the oompany, with knowledge of this insur
ance waived the condition in respect to it, for previous to the 
loss it does not appear to have been called to their notice ; in 
fact, the head office had neither notice verbal or written, nor 
actual cognizance of such further insurance.

“But it is contended that the condition was waived by their 
agent, or inspector, or both, neither of whom, however, in my 
opinion, had any authority to dispense with the performance of 
this condition, if they really attempted or intended to do so, 
which is more than doubtful.”

Strong, J., says : “It is not alleged nor is it proved that it 
was within the authority of the local agent to receive such a 
notice, and decided cases have determined that a condition of 
this kind requires that notice should be given to the company 
directly through its managing officers at its head office. Gale 
VS Ivcwis (9 Q. B. 730) ; Mason M Hartford Ins. Co. (37 U. C. 
Q. B. 437). Moreover, the terms of the condition show that 
lieyond giving notice, the subsequent assurance must be indorsed 
on the policy or asknowledged in writing; the words are ‘in 
default whereof such policy shall thenceforth cease and be of 
no effect.’ It is neither pleaded nor proved that any notice was 
given to the company in the manner required, nor that the sub
sequent policy was endorsed or otherwise acknowledged in writ
ing, which by the express stipulations of the policy was to be 
the only evidence of the appellants' consent to continue the risk 
after a subsequent policy had been effected.............

“The question as to the sufficiency of the respondent’s answer 
to the defence raised upon this sixth condition is therefore re
duced to one of waiver. It is not shewn that it was within the 
scope of Greer’s authority as a local agent to waive such a con
dition. The condition itself does not, either by express words 
or by implication, recognize such an authority, but the reason 
for requiring the notice obviously points to a directly contrary 
construction. Moreover, the English case (Gale vs Lewis) al
ready quoted, which determines that the required notice is to be 
given to the company itself and not to the local agent, shows,
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<1 fortiori, that such an agent has in the absence of express 
authority no power to waive the condition.

“But the Court of Appeal held otherwise, and determined that 
in such a case notice to the agent was not given to the company, 
and that the agent neither had authority to waive the condition 
nor could by his conduct estop his principals the first insurers. 
As regards any direct action of the appellants through their im
mediate agents, the directors or principal officers of the com
pany conducting its affairs at the head office, there is no pre
tence for saying that there is in the present case the slightest 
evidence of conduct upon wlr°h cither a defence of waiver of 
the. condition, or by way of estoppel against insisting upon it, 
can be based, and this for the very plain reason that these 
directors and officers never had the fact of a sulisequent assur
ance brought to their knowledge: and without proof of such 
knowledge neither waiver nor estoppel can lie made out............

"As regards proofs of loss I should have no difficulty in hold
ing that the adjuster had authorily to waive them, for as the first 
step to be taken by him in investigating the loss would have been 
to call for the proofs he must have had, by implication, power 
to dispense with such proofs, or to accept such proofs short of 
those actually required by the conditions, as might seem to him 
sufficient. But as regards breaches of conditions which had 
vitiated the policy long before the loss, these he could have had 
no more power to waive that he had to waive a defence extra the 
terms and conditions of the policy altogether, such as fraud in 
the inception of the contract or want of interest invalidating the 
policy ab initio.” (43)

The condition usually endorsed on policies of insurance res
pecting double insurance, is binding in law and its performance 
will not be held to be waived by the company if their agent, on 
being notified of such double insurance after the fire, make no 
specific objection to the claim of the assured on that 
ground. (43)

(42) Western Assur. Co. vs DonLl, 12 Can. S. C. R. 446.
(43) Western Ass. Co. vs Atwell, 2 L. C. J., 181.
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Waiver after loss of «reach of condition after loss.

Where there was no statutory provision relieving the assured 
from complying strictly with the conditions of the policy, the 
courts formerly, both in England and in Canada, held that the 
condition as to proof of loss was not to be strictly construed, and 
were astute to seize upon any circumstances from which waiver 
might reasonably be inferred. This was most equitable because, 
however important it might be to hold the assured closely to the 
conditions, a breach of which might seriously affect the risk 
which the company undertook, no such reason applied after the 
loss occurred, and where the delay in making proofs could 
only be of importance in preventing a prompt adjustment of the 
claim. And even if there might be a reason for requiring a 
prompt notification of the loss on the ground that delay might 
prejudice the company in obtaining evidence as to the honesty 
of the claim, it could not be said with equal force that the com
pany ought to be discharged from liability where there had not 
been a perfect compliance with the provision which required 
particulars and proofs of loss to be furnished within a fixed 
period.

In the recent decisions, however, of the Supreme Court of 
Canada, (infra, p. 199) all provisions of this kind have been 
treated without any liberality, and where there has not been a 
rigid compliance with the provisions of the policy in this regard, 
the plaintiff's action has been dismissed.

A condition in a policy of insurance provided that “whenever 
any fire shall happen the party insured shall give immediate no
tice thereof, etc., and within three calendar months deliver, etc., 
accounts exhibiting the full particulars and amount of the loss 
sustained.”

In pronouncing the judgment of the Court, Pollock, C. B., 
said : “By the contract of the parties, the delivery of the partic
ulars of loss is made a condition precedent to the right of the 
assured to recover. It has been argued that such a construction
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would be most unjust, since the plaintiff might be prevented 
from recovering at all by the accidental omission of some ar
ticle. But the condition is not to be construed with such strict
ness. Its meaning is, that the assured will, within a convenient 
time after the loss, produce to the company something which 
will enable them to form a judgment as to whether or no he has 
sustained a loss.” (44)

The plaintiff effected an insurance on the property 
in question, to the amount of $800, viz., on grain, 
flour, and fixtures, consisting of working tools. On the lltl. of 
August, the mill in which the property was, was burned, and the 
property therein destroyed. On the 25tli September, the plain
tiff sent to the defendants a statement of the loss, sworn to by 
the plaintiff, and verified by the oath of a person who was em
ployed in the mill. The statement contained a detailed account 
of all the property burnt, viz., all property within the terms of 
the policy, and other property. The Court said: “It was object
ed that the statement was not furnished within thirty days. If 
there w#s anything in the objection, I think from the evidence 
the delay was occasioned by the agent of the company promising 
the plaintiff that a blank form for the statements would be ent 
to him for that purpose, which was never sent, and in that way 
occurred the delay. The mere fact of the statement being sent 
in a few days after the thirty days elapsed, does not under the 
condition void the policy, or defeat the plaintiff’s claim. (45)

Similarly in Lampkin vs Ontario Marine Ins. Co., (46) the 
notice of loss and particulars were not in time, but there was 
correspondence between the insured and the company as to bet
ter particulars. The company had two policies, one on the build
ings and one on the contents. Subsequently the company paid 
the loss on the buildings, but resisted the balance of the claim.

(44) Mason vs Harvey, 8 Exch., 81».
(45) Hutchinson vs Niagara District Mutual Fire Ins. Co., 30 U. 

C. It., 483.
(46) 12 Ü. C. R., 578.
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-Va to this the court said: “The result of the cases there” (in 
the United States) “is that both the notice of the loss and the 
particulars of it may be waived by the insurers expressly or by 
their conduct in dealing with the assured. That view seems to 
be reasonable and consistent with the law upon other subjects.”

And as to the defective notice : “If it were in time or waived 
as regards time of giving it in respect of the buildings, it would 
seem strange to hold it not waived as regards the goods in the 
same building.”

And proceeded : “ Taking the facts of the correspondence in 
respect to furnishing better evidence of the particulars and not 
setting up the want of sufficient notice till the action brought, 
and then, after the action is brought, the payment of the amount 
insured upon the buildings, into consideration, we think it suf
ficient to hold that in Jaw the defendants were precluded at the 
trial from disputing their liability.”

The company may waive a condition as to prescription.

The policy required that the action should be brought within 
six months from the time of the loss and it appeared that an 
agreement had been come to between the plaintiff and the Com
pany’s Canadian agent that if the plaintiff would not prosecute 
his right at law until the return from England of one Scott, 
the defendants would pay the claim, and would take Ho advan
tage of tlie limitation clause.

Chief Justice Wilson, in referring to Lampkin vs Western 
Ass. Co., distinguishes it, because in that case the pol
icy was under seal, and in this case it was not, and that 
in the former case the waiver could only have been by deed. He 
also says, page 6011 : “I see no reason why the statutory defence 
by lapse of time might not be expressly agreed to be waived for 
forbearance or for any other good consideration, nor why such 
waiver might not lie replied to a plea setting up the defence, and 
I see no reason why it may not equally be relied on against anv 
conventional per rid of limitation. I think then the waiver, if 
made b" a competent person to bind the company, valid at law.”
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And holds, finally, as follows: "1 think this agent, the man
ager for the Company in Upper Canada, had the power to stipu
late for the indulgence which he gave, and to bind the Company 
not to take any advantage of the plaintiff for the indulgence 
which he gave them.” (47)

Negotiations with a view to settlement. — Effect of.

It was a condition of the policy that no action or suit, either 
at law or in equity, should be brought against defendants there
on after the lapse of one year from the loss, this being a condi
tion also prescribed by 36 Viet., c. 44, s. 54 (0), relating to 
mutual lire insurance companies. The plaintiff, suing on this 
policy, after the expiration of the year, declared on equitable 
grounds, alleging in one count that defendants prevented the 
plaintiff from suing in time by an agreement that if the plain
tiff would permit and give them time to examine his books, etc., 
they would pay as should thereupon be agreed, provided 
the plaintiff would refrain from suing during such examina
tion, and while negotiations should be pending; and that in con
sideration thereof defendants would waive the condition. The 
second count alleged that defendants prevented plaintiff from 
suing, by representing that notwithstanding they had good de
fences to urge, they would pay what they should find to be really 
due on an investigation of the plaintiff’s books and accounts, 
etc., if the plaintiff would give them sufficient time therefor, and 
would not sue during such investigation. It was then averred 
that such investigations and negotiations with the plaintiff con
tinued until after the year, when it was agreed that defendants 
should pay the plaintiff $500 in full, which they had not paid. 
'Hie fire took place on the 18th August 1874. The claim papers 
were sent in on the 15th September. On the 28th October, the 
plaintiff was required to produce his books, invoices, and vouch
ers, etc. He then placed his claim in the hands of an attorney, 
who wrote to defendants, and was told that without the hooks 
there could be no settlement. On the 2Gth February, 1875. the

(47) Brady vs The Western Ass. Co.. 17 U. C. C. P., 5S7.



182 TUE LAW OF FIEE INSURANCE IN CANADA

plaintiff authorized certain creditors of his to settle the claim 
as they might think proper. These creditors employed other 
attorneys, who wrote to defendants on the 10th April threaten
ing a suit, after which defendants’ general manager called on 
them and had an interview “without prejudice”, in which he 
made an offer of $500, which. was not then accepted. On the 
20th April the attorneys wrote to the manager offering to take 
$800, and saying that unless the claim was settled at once they 
would sue on the policy. On the 26th April the board met, when 
this offer was declined, and the manager who was called by the 
plaintiff, swore that this decision of the board was at once com
municated to the attorneys. Nothing more took place until the 
18th September, when the attorneys wrote accepting the offer of 
$500. The defendants took no notice of this, or of a subscquenl 
letter of the 15th November, and the action was brought on the 
9th December. One of the attorneys who was also junior coun
sel for the plaintiff at the trial, being called as a witness, swore 
that a few days after the letter of the 20th April the manager 
called on them, talked of a settlement, for which he seemed 
anxious, and said that if two other companies interested would 
each pay $100 more, defendants would do so as well. One of 
the attorneys denied notice of the resolution refusing their offer 
of $500 but admitted that the manager told him then that defen
dants declined it. N > mention was made of the limitation clause 
during the negotiation.

Held, that there was no evidence to go to a jury either of the 
agreement alleged to pay $500, or that the defendants prevented 
or waived the performance of the condition, or of anything 
which could in equity prevent defendants from insisting on the 
forfeiture. (48)

Submitting to arbitration mat operate as a waiver.

The contract of insurance contained a provision that “le mon
tant de dommage à la propriété peut être déterminé par accord

(48) Davis vs Canada Farmers' Mutual Ins. Co., 39 U. C. R., 452.
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mutuel entre la compagnie et l'assuré”, and also the following 
provisions :

“ L'assuré devra, toutes les fois qu’on le lui demandera, pro
duire pour examen à toute personne ou |>crsonnee nommées par 
cette compagnie tout ce qu’il reste de la dite propriété endom
magée ou non endommagée.”

“ L'assuré devra, chaque fois qu’il eu sera requis, se soumettre 
à un ou des examens par toute personne nommée par cette com
pagnie, et devra signer et asscrmenter, devant quelque personne 
dûment autorisée A prendre ces déclarations sous serment à cet 
égard, les déclarations faites dans tel examen, quand elles ont 
été consignées par écrit.”

The company “ ne sera pas jugée de s’être désistée d’aucune 
condition, à moins que ce désistement ne soit clairement exprimé 
par écrit et signé par un agent de la compagnie.”

No proofs of loss having been furnished, a plea setting up this 
as a defence was rejected, the court holding that the o(n- 
pany had waived compliance with this provision in that the 
agent specially sont to adjust the loss, in reply to a suggestion 
by the plaintiff as to naming arbitrators, had said “que c’était 
une dépense inutile, et il l’a prié de faire lui-même, avec un 
homme, le compte des pertes, et de le lui envoyer, et que, si tout 
été satisfaisant il le payerait.” (49)

To an action on a policy of insurance, the appellant pleaded 
that other insurances were effected on the property without no
tice to the company, absence of proper preliminary proof and 
fraudulent overvaluation.

The court below hold that the company got sufficient notices 
of the other insurances and that the objections arising out of 
irregularities in the preliminary proofs had been waived by the 
conduct of the company after the fire. On appeal it was held :— 
That a company receiving preliminary proof and with know
ledge of all the facts, joining in an arbitration, without having

(49) Duffy vs St. Lawrence Ins. Co., Q. R., 23 S. C., 181.
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made any objection, waived the light to object and could not 
raise the point afterwards. (50)

One Hobbs was the general agent in Canada for the Insurance 
Company, and after the loss in question occurred, along with 
another company, the London & Lancashire Ins. Co., submitted 
to arbitration the amount of the loss, the two arbitrators as “ar- 
bitrateurs et amiables compositeurs.” The arbitrators appraised 
the goods and made an award that half the loss should be paid 
by one company and half by the other. Hobbs, dissatisfied with 
the award, as it disposed of a matter which he did not intend to 
be adjudicated by the arbitrators, namely, as to whether his com
pany was liable at all for certain of the goods destroyed, called 
lor information and explanations from the insured, and for the 
first time became aware of an insurance with a third company, 
the Liverpool & London Ass. Co. The arbitrators ordered a 
sale, and Hobbs not only assented to the sale, but consented to 
the payment over of half of the proceeds to the respondent. Sub
sequently, Hobbs took objection to his liability on the ground of 
the non-disclosure of the policy in the Liverpool & London Ass. 
Co. As to this the court held that the want of indorsement upon 
the Lancashire policy of the insurance in the Liverpool Com
pany, unless waived, voided it, but held that the circumstances 
which afterwards took place amounted to a waiver of that objec
tion, the waiver being, among other things, by the payment to 
the respondent out of the proceeds of the sale above mentioned.

As to the authority of Hobbs, the general agent in Canada, 
the court said: “ He was a general agent for the English com
pany in Canada. He was the only agent, as far as appears, the 
company had in Canada. He seems to have managed all the insur
ance business in Canada in all its branches, and in every way. If 
it were sought to show that although in general manager and 
agent, he had not the necessary authority to make this waiver, 
the question of waiver having been agitated from the beginning 
of these proceedings, it lay upon the present appellants to estab-

(50) Canadian Mutual Fire Ins. Co. vs Donovan, 2 L. N„ 229.
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lish this limitation of his autiioritv by evidence or other
wise.” (52)

The plaintiffs (respondents) had insured their ship with the 
defendants (appellants) and, a loss having occurred, the matter 
was submitted to arbitrators and amiables compositeurs appoint
ed. The respondents contended that the following clause : — 
“It is expressly understood that this appraisement is for the 
purpose of ascertaining and fixing the amount of said loss and 
damage only, to the property hereafter described, and shall not 
determine any other right or rights of either party to this agree
ment,” had not the effect of relieving the plaintiffs from any of 
the conditions of the policy.

Held, that whatever the effect of the clause quoted, the fact 
that the respondents submitted the matter to arbitration, was an 
admission that the fire had taken place and that a loss had been 
suffered by the plaintiffs and that this admission supplied the 
notice and proof of loss tailed for by the conditions of the 
policy. (53)

A policy of marine insurance contained the following : "In 
case the premium, or the note, or other obligation given for the 
premium, or any part thereof, should be not paid when due, this 
insurance shall be void at and from such default ; but the full 
amount of premium shall be considered as earned, and shall be 
payable, and the insurer shall be entitled to recover for loss or 
damage which may have occurred before such default. Should 
the person or any of the persons liable to the company for the 
premium, or on any note or obligation given therefor, or any 
part thereof, fail in business or become bankrupt or insolvent 
before the time for payment has arrived, this insurance shall at 
once become and be void, unless and until before loss the pre
mium be paid or satisfactorily secured to the company.”

(52) Lancashire Ins. Co. es Chapman, Judgment of the Privy 
Council, reported 7 1$. L , 47.

(53) Richelieu & Ontario Navigation Co. vs Commercial Union 
Ase’ce Co., Q. R. 3 Q. B. 410.
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A promissory note for the premium was not due when the in
sured became insolvent, and made an assignment, and a guar
antee was then given and accepted by the company as a satis
factory security for the premium. When the note became due 
it was not [mid cither by the insured or by the grantor, and re
mained unj>aid at the date of the loss.

Held per Strong, J., that by reason of the non-payment of 
the note at maturity, the policy became void, but as the companv 
bad submitted to arbitration and the declaration contained a 
count based upon the award, and no objection was made to the 
award, the defendants had waived any defence based upon the 
default in payment of the premium. (54)

Asking foii proofs of loss may operate as a waiver of 
NOTICE OF LOSS.

The plaintiff did not literally give notice in writing of the 
fire, but he informed the defendants’ agent of it and asked him 
to notify the head office, which he did. The resident secretary 
got the agent’s letter of notification, acknowledged it, and direct
ed the agent to get plaintiff’s proofs. This was held to be a 
waiver of the condition requiring notice of the fire to be given 
by the assured in writing. (55)

Keeping silent not necessarily a waiver of defective

PROOFS OK LOSS.

When giving judgment, the court in one case said (55a) : 
“Counsel strongly urged that the defendants had waived all ob
jections to the sufficiency of the proofs. The only apparent 
ground for such an argument was, not that defendants said, or 
wrote, or did anything to waive objections, but that having re
ceived the plaintiff’s papers in January, they remained silent for 
some months, till the action was brought in August.”

(54) Anchor Marine Ins. Co. i>« Corbett, t) Can. S. C. R. 73.
(56) Lafarge t’« Liverpool, London & Globe Ins. Co., 17 L. C. 

J.. 237.
(55a) Mason vs Andes Ins. Co., 23 IT. C. C. P., 37.
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“Here the issue is merely whether sufficient proofs had been 
sent or not. We do not feel disposed to make e new precedent, 
that the mere omission actively to take some step, or do, or say 
something to induce a plaintiff to consider his proofs insuf
ficient, is to he evidence of a waiver of the right to receive proper 
proofs.

We follow tin law as laid down in Mulvey vs Gore District 
Mutual Insurance Co., (56) and in Hatton vs Beacon Insuranec 
Co. (57)

Plaintiff brought his action on a policy of insurance contain
ing a condition requiring, in the event of loss, a certificate from 
the two magistrates most contiguous to the place of the fire. No 
such certificate was produced, and plaintiff relied on a waiver of 
the condition, the evidence of which consisted of the fact that 
when the plaintiff’s attorney handed to defendant’s agent a let
ter forwarding a certificate from two other magistrates and ex
plaining why a certificate from the two nearest had not been 
produced, the agent said nothing.

The court held that the silence of defendant’s agent, who had 
on other occasions expressly insisted i n a compliance with all 

the conditions of the policy, was no evidence of waiver. (59)
The mere fact that defendants did not require further pre

liminary proof, as they might under the policy have done, will 
not prevent them availing themselves of the objection that there 
had been false swearing. (60)

One of the conditions of a policy was that all persons stur- 
od by the company, and sustaining loss or damage by fire, should 
give immediate notice of the fire, and proofs of loss within 30 
days, and in default thereof should forfeit all claim under the 
policy. The notice of loss was given, but no proofs of loss 
within the 30 days, hut after the 30 days had expired, the plain-

(56) 35 Ü. C. R., 424.
(57) 16 U. C. R., 316.
(59) O'Connor vs Commercial Union Ins. Co., 3 R. & C. 110.
(60) Cashman vs London & Liverpool Fire Ins. Co., 5 All. 246.
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tiff sent in a valuation made by two parties not under oath, and 
accompanied them with a letter stating that he hoped the proofs 
enclosed would be satisfactory. He received no reply. A few 
weeks afterwards he wrote again, asking payment and received 
a reply that the company was not liable, and declined to pay. On 
motion for a new trial it was claimed that there had been mis
direction on the part of the judge, and that although he had 
left it to the jury to say whether there had been any waiver of 
strict compliance with the conditions, yet he had coupled this 
with a statement that the court could not see any evidence of 
waiver. As to this, the Privy Council held that there could be 
no waiver by reason of the company having sent no reply to the 
plaintiff’s letter, as no proofs of loss had been sent by the insur
ed until after the 30 days, and the 30 days was a material part 
of the condition. The court also said :

“Their Tiordships do not mean to say that there may not be a 
waiver after the 30 days arc over. It is possible that if they did 
anything which misled the assured or put him to expense, there 
might be a waiver after the time was over, but they are clearly 
of opinion that not answering this letter after the 30 days can
not of itself be sufficient.” (Gl)

But keeping silent when under an obligation to speak was 
held to hind the company by estoppel. (62)

Retaining insufficient proofs without objection mat

OPERATE AS A WAIVER.

Where the insurer retained the proofs of loss, without objection 
as to its sufficiency, for more than sixty days before action was 
taken, the company will lie considered to have waived the con
dition which requires a delay of sixty days after filing claim be
fore the institution of suit ; and the fact that a blank in the 
statement was filled in at the request of the company, within the

(01) Whyte vs Western Ins. Co., 7 R. L. 100.
(02) The People’s Life Ins. Co. vs Tattersall, 37 Can. 8. C. R.. 

000, Infra, p. 239.
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period of sixty days before suit, will not affect the right of 
action.

The condition which requires proof of loss to lie furnished 
within thirty days after the fire may be waived either expressly 
or impliedly; and the assured is held to be relieved from this 
condition if the presentation of the claim has been delayed by 
the company's investigation of the loss, or if the representations 
of the company’s authorized agents have led the assured to un
derstand that compliance with this condition will not be re
quired.

While adjusters of fire losses are not, as a general rule, agents 
of the companies under an authority sufficient to make their 
statements binding upon the companies for whom they act, yet 
an adjuster may Income a duly authorized agent of the company 
by the course of procedure in a particular case, e. g. where the 
adjuster was the only medium of communication after the fire 
!>etwcen the company and the assured, and was engaged by the 
company to look over the proofs, advise as to a settlement, 
etc. (63)

An agreement as to trial may operate as a waiver ok

WANT OF NOTICE AND PROOFS OF LOSS.

Defendants before the trial agreed that no objection should 
he taken t"> the want of a policy, that the question to lie tried 
should be confined to the cause and manner only of the loss, and 
ihat all proceedings should be had in the same manner, and to 
the same effect as if a policy had been duly issued and were pro
duced. Held, that they were precluded from objecting to the 
want of notice and proof of loss. (64)

Agent’s conduct in accepting defective proofs of loss

MAY OPERATE AS A WAIVER.

The second pica of the company was that the plaintiff had 
failed to furnish proofs of his loss to the satisfaction of the com

tes) Western Ass. Co. va Phnrand, Q. R. 11, Q. B. 144.
(64) Walker va Western Ass. Co. 18 U. C. R. 19.
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pony on the printed forms in use, and in conformity with an
other condition of the policy, within 30 days from the occur
rence of the fire. To this plea the plaintiff answered that he 
had given suoh proofs as the nature of the case admitted of, all 
his books and papers having be destroyed, and that the com
pany received all the information he had to give without rais
ing any objection on that score. The evidence showed that the 
company’s agent, upon receiving the proofs of loss, stated that 
he had all that was required to lay before the board. As to this 
the court said :

“The doctrine with respect to furnishing proofs within a 
stipulated time was enforced in the case of Whyte vs The West
ern Ins. Co.” (supra, p. 188) “That doctrine never extended 
to saying there could be no waiver; but merely applied the sti
pulation where there was nothing to modify it.” (65)

The STATEMENT OF THE COMPANY THAT IT IS INVESTIOA "1NO 
THE LOSS MAY OPERATE AS A WAIVER OF NOTICE AND 
PROOF OF LOSS.

The condition in a policy of insurance against fire, that notice 
and proof of loss must be given within a stated delay, is not one 
of liability but of recovery and is imposed in the interest of the 
insurer. The assured 'may therefore be relieved from it either 
expressly, or impliedly, e. g., by the insurer putting him off 
when applying for a settlement, on the ground that the insurer 
is himself investigating the circumstances of the loss. The 
finding of the trial judge in such matters as the representations 
by the assured as to the value of the property insured and the 
extent of the loss, will not be interfered with on appeal when the 
evidence is contradictory. (66)

In New Brunswick it was held the agent might waive

CONDITION AS TO PROOFS OF LOSS.

The plaintiff’s attorney testified that he met defendants’ agent 
in the street and said he had the proofs ready except the eer-

(65) Kelly vs Hoclielaga Mutual Fire Ins. Co., 3 L. N. 63.
(66) Mount Royal Ins. Co. vs Benoit. Q. R. 15, K. B. 90.
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titivate which he feared lie could not get in the time required by 
the policy; the defendants’ agent said it made no difference, but 
to get the proofs as soon ns he could. Defendants’ agent denied 
lids conversation.

Held, that this was evidence of waiver to go to the jury. (67) 
But see McKean vs Commercial Union,i infra, p. 102.

Furnishing blanks for proofs of loss after default may

OPERATE AS A WAIVER.

The time limit for furuishirg statement of loss is waived by 
a letter from the company to the insured, dated after the ex
piration of the delay, and enclosing a blank form of policy in 
order that the insured might know exactly what it was necessary 
that he should do. (68)

In THE FOLLOWING CASES, HOWEVER, IT WAS HELD THAT THE 
CONDUCT OF THE COMPANY DID NOT OPERATE AS A WAIVER 
OF THE BREACH OF THE CONDITION RESPECTING PROOFS OF 
LOSS.

Defendants, among other pleas, traversed the delivery of a 
statement of loss, verified on oath, within thirty days. It ap- 
peared the value of the premises destroyed was the only question 
after the fire, and to settle that an arbitration was proposed, but 
did not take place, and the proofs were not sent in till the thirty 
days had expired. The proposal to refer, however, was apparent
ly after the thirty days, ard after plaintiff had received the sec
retary’s letter stating that he could waive nothing. Held that 
there was no evidence of waiver of the condition on the policy, 
and a verdict for plaintiff was set aside. (69)

(67) Crozier vs Vlm-nlx Ins. Co., 2 Han. 200.
(68) Western Ass. Co. vs Garland, Q. It. 12, K. K. 530.
(60) Niagara District Mutual Fire Ins. Co. fa Lewis, 12 V. C. C. 

P. 126.
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A LOCAL AGENT AGREEING TO SEND AN INSPECTOR WAS HELD 

NOT TO BE A WAIVER OF CONDITION REQUIRING PROOFS OF 
LOSS.

One of the conditions of the policy required that preliminary 
proofs of loss should be given, and another condition declared 
that none of the conditions should be deemed to have been waiv
ed by the company unless the waiver was indorsed upon the pol
icy and signed by the agent of the company at St. John.

It was admitted that no preliminary proofs of lose had been 
given, but the plaintiff relied upon the fact that he gave notice 
to the local agent at Fredericton who agreed to send a person 
to examine the premises and make an estimate of the damage ; 
that the local agent did send such an examiner who made an 
estimate of the amount of damage which was eommunciated to 
the assured, who consented to accept it, and also to the local 
agent who communicated it to the principal agent at St. John, 
but the latter declined to act upon it. The notice of the refusal 
was immediately given to the appellant by letter.

Held, King, J., dubitante, that the court below was right in 
ordering a non-suit to be entered on the ground that there was 
no evidence of a waiver of the preliminary proof. (70)

Defective proofs of loss are not waived by the company's

AGENT AGREEING TO INVESTIGATE TIIE CLAIM.

Plaintiffs, desirous of being secured for a debt owing to them, 
were empowered by the debtor to take out a policy of insurance 
as a security, but at the time the policy issued they had no mort
gage or other lien or security upon the debtor's property. The 
policy on its face was stated to be an indemnity against loss on 
the stock of goods and merchandise contained in a building own
ed and occupied by the debtor, and in the application the assured 
was said to be the mortgagee. The proofs of loss were admitted
ly defective and the plaintiffs relied on a waiver by reason of

(70) McKean vs Commercial Union Ins. Co., 21 N. B. Rep., 58R.
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certain conversations between them and the defendants’ agent 
whereby the latter said that he would send up a party to invest
igate and that there would be no delay in payment when the 
proper papers were made out. Upon the defective papers being 
received, the agent said that the papers had been sent to Eng
land, and nothing would be done till their return.

Held, that there was no evidence of waiver.
On appeal to the Supreme Court of Canada, 11 Can. S. C. R., 

92, the judgment below was affirmed on the ground that the 
plaintiffs had no insurable interest. (71)

Entering into bonds of appraisement is not a waiver of

PROOFS OF LOSS.

Where the policy contains a condition to the effect that the 
company shall not be held to have waived any provision or con
dition of the policy, or any forfeiture thereof, by any require
ment, act or proceeding on its part relating to the appraisal, the 
insured or his representatives is not relieved from the obligation 
of furnishing proofs of loss as required by the conditions of the 
policy, by the fact that the company and the insured entered 
into bonds of appraisement after the fire,—this being a mere 
conservatory proceeding in the interests of both parties, to estab
lish the amount of the loss at a time most favourable for that 
purpose. The pretension that the insured and his represent
atives were unable to furnish such proofs in consequence of the 
loss of the policies, cannot avail where it is neither alleged nor 
proved that the policies were lost prior to the fire or within sixty 
days thereafter—the time within which proofs of loss had to be 
made. Where a condition of the policy requires that actions 
based thereon shall be commenced within twelve months from 
the date of the fire, an action commenced after that date is pres
cribed. (72)

(71) Howard vt The Lancashire Ins. Co., 5 R. 4 G., 172.
(72) PrCvost V» Scottish Union Ins. Co., Q. R„ 14 S. C., 203.

7
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Declining to pay on one ground is not a waiver of other

OBJECTIONS.

The mere fact that an insurance company makes no objection 
to the preliminary proof given of a loss, at or after the time of 
its being received, is no evidence of a waiver by them of objec
tions to it; but where objections are made on other grounds, 
and no objections taken to thé sufficiency of the preliminary 
proof, it may be evidence of a waiver. (73)

An accident insurance policy provided that in case of death 
immediate notice must be given in writing addressed to the man
ager of the company at Montreal, etc., and that failure to give 
such immediate written notice should invalidate all claims under 
the policy. The accident happened on the 21st March ; the in
sured died on the 13th April, and notice of the accident and 
death was only sent to the company on the 29th April, one month 
and eight days after the accident, and sixteen days after the 
death. The local agent of the company received written notice 
of the accident before the death and was verbally informed of 
the death four days after it took place, and thereupon stated that 
he would require no further notice and that he had advised the 
company. The agent also notified the insured’s brother that he 
had notified the company and expected to receive proper papers 
to be filled out. The beneficiary called on the agent three or 
four times and was told that the papers had not come, but prom
ising to forward them as soon as they arrived. On the 26th 
April, the agent wrote to the beneficiary saying that the com
pany had sent some papers but they were not the proper form 
for death claims, and that he had written again and hoped to 
send them that week. On the 6th July the manager acknowl
edged the receipt of the proofs of death and stated that this, to
gether with other documents had been placed under the con
sideration of the company’s medical department. In November 
the company wrote to the plaintiff’s solicitors refusing to pay 
the claim, basing the refusal on the ground that the death had 
lx-en due to disease and not to accident.

(73) McManus i s The Æ!n;l Ins. Co., 0 All 314.
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The trial judge held that the company had received sufficient 
notice of death to satisfy the requirements of the policy and 
that in any event they had expressly waived any objections 
which they might have urged in this regard, by declining to pay 
the claim on other grounds.

This judgment was affirmed by the Court of King’s Bench 
but was reversed (Fournier and Patterson, JJ., dissenting) by 
the Supreme Court on the ground that the company had not re
ceived sufficient notice of the death to satisfy the requirements 
of the policy, and that by declining to pay the claim on other 
grounds there had been no waiver of any objection which they 
had a right to urge in this regard. (74)

A company declining to pay a claim in consequence of non
disclosure of material facts in the application for insurance, is 
not a waiver which can be invoked to dispense with the insured 
complying with the conditions of the policy that he must fur
nish proofs of loss within 30 days. (75)

But in Quebec it was held that where an insurance company 
had, by resolution of its board, nearly three months after a fire, 
objected to a claim, without referring to the delay in filing, that 
they had waived the right to set up that as a plea. (76)

Breach of the obligation on the part of the insured, who is not 
the owner of the property insured, to declare his interest therein, 
even where it constitutes a warranty in or condition of the pol
icy, does not give rise to an absolute nullity but only to a rela
tive nullity, which can be invoked by the insurer alone. The 
latter is presumed to have waived it where having knowledge of 
this g-ound of nullity, lie does not avail himself of it but ac- 
knowltdges the obligation arising from the policy. (77)

(74) Accident Ins. Co. of North America V» Toung, 20 Can. 6. C. 
It.. 280.

(75) Mulvey vs Gore District Mutual Ins. Co., 25 V. C. R. 424. 
(7(1) Dubanne ra Mutual Ins. Co., of Laval, Chambly and Jac

ques Cartier, 2 L. X.. 115.
(77) St. Amand vs Cle d'Assurnncc de Quebec, 9 Q. L. R., 102.
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A condition was, “Persons sustaining loss or damage shall 
forthwith give notice of such loss to the company, and within
15 days thereafter render a particular account of such loss, etc., 
and until such proofs, declarations and certificates are produced 
and examinations and appraisals permitted by the claimant 
the loss shall not be payable, nor shall any act of the company, 
except their written declaration, operate to waive the require
ments of such proofs.”

Held, that the correspondence between the assured and the 
company after the expiration of the 15th days allowed by the 
policy for furnishing preliminary proofs and refusing to pay, 
not upon any defects in the proofs furnished, but upon another 
ground, was evidence of waiver. (78)

Where the company absolutely repudiates liability, this

IS A WAIVER OF ALL CONDITIONS REQUIRING PRELIMINARY 
PROOFS OF LOSS OR OTHER CONDITIONS PRECEDENT TO AC
TION.

When a company absolutely repudiates the insurance effected 
by the deposit receipt, and when the policy has not issued, the 
right of action accrues at once, and there is no necessity of giv
ing the preliminary notices and conforming to the delay and 
other conditions precedent in case of loss endorsed upon the com
pany’s policies. (79)

Une compagnie d’assurance veut se prévaloir de ce que l’as
suré n’a pas donné avis de l’incendie dans les délais requis par la 
police :—Jugé:—Que, si, lorsqu’elle a refusé de payer, la com
pagnie n’a pas objecté aux informalités contenues dans l’avis, 
cela constitue une renonciation (waiver) de sa part à son droit 
d’obtenir un avis dans une autre forme ou plus circons
tancié. (80)

(78) Bowes r» National Ins. Co.t 20 N. B. Rep., 438.
(70) Goodwin va Lancashire Fire and Life Ins. Co., 18 L. C., 1 ;

16 L. C. J„ 298.
(80) Gareeau va Niagara Mutual Ina. Co., 3 Q. L. It.. 337.
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A condition of the policy, requiring notice of loss to be given, 
and a particular statement thereof to be delivered by the insured 
within fifteen days after the fire, may be waived and dispensed 
with by a distinct denial of liability, and refusal to pay, on the 
part of the company. (81)

In its considérants, the Court said :
“ Considérants que la dite défenderesse, lors de l’institution 

de la présente action, avait refusé et refusait de payer à la dite 
demanderesse le montant de la police d’assurance en partie réci
tée en la déclaration en cette clause, et que la dite demanderesse 
était en droit de prendre son action avant l’expiration des quatre- 
vingt-dix jours accordés à la dite défenderesse pour effectuer le 
paiement de la somme réclamée en cette cause.” (82)

A policy of fire insurance issued by the •defendant company 
contained a provision that “in the event of disagreement as to 
the amount of loss, the same shall, as above provided, be ascer
tained by two competent appraisers”, etc. Held, per Graham, 
E. J., McDonald, C. J. and Ritchie, J., concurring, that the com
pany having repudiated all liability in respect of the claim, they 
most distinctly averred that there was no disagreement as to the 
mere amount of the loss, and, therefore, no appraisal would be 
required, and that the assured, having asked for an appraisal, 
and having named two disinterested appraisers, was discharged 
from the performance of the condition by the company’s 
refusal. (83)

The contrary was held in an early case in Ontario.
A declaration by the insurance company that they intend to 

resist payment, cannot be construed as a waiver of the condition 
of the policy which provides that the company are not liable un
til 60 days have expired after all proofs, declarations and certi
ficates have been given. (84)

(81) Herald Co. vs Northern Ass'ce Co., 12 L. N., 30.
(82) Citizens Ins. Co. vs Boisvert, 14 K. L., 156.
(83) Margeson i s Guardian Fire and Life Ass. Co., 31 N. 8. Rep., 

369.
(84) Hatton vs Provincial Ins. Co., 7 ü. C. C. P., 555.
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But more recently the company was held liable on the ground 
of estoppel. (Morrow us Lancashire, infra, p. 228.)

The following decision to the contrary effect by the Supreme 
Court is not satisfactory as the point, according to the report, 
only arose on the settlement of the minutes and is not discussed 
in the reasons for jugment.

This was a case arising after the Fire Insurance Policy Act, 
but when the Ontario Courts had held this act did not apply to 
Mutual Companies.

A mutual insurance company, issued in favour of J. F. a pol
icy of insurance, insuring him against loss by fire on a general 
stock of goods in a country store, and under the terms of the 
policy the losses were only to be paid within three months, after 
due notice given bÿ the insured, according to the provisions of 
36 Viet., ch. 44, sec. 52 (O), R. S. 0., 1877, ch. 161, sec. 56, 
which provides that, in case of loss <t damage the member shall 
give notice to the secretary forthwith, and the proofs, declara
tions, evidences, and examination called for by or under the pol
icy must be furnished to the company within thirty days after 
said loss, and upon receipt of notice and proof of claim as afore
said the board of directors shall ascertain and determine the 
amount of such loss or damage, and such amount shall be pay
able in three months after receipt by the company of such proofs. 
A fire occurred on the 21st May, 1877. On the next morning 
J. F. advised the insurance company by telegraph. On the 29th 
June, 1877, the secretary of the company wrote to J. F.’s attor
neys, that if lie had any claim he had better send in the papers, 
so that they might be submitted to the board. On the 3rd July, 
1877, J. F. furnished the company with the claim papers, or 
proofs of loss, and on the 13th July he was advised that, after 
an examination of the papers at the board meeting, it was re
solved that the claim should not be paid. On the 23rd August, 
1877, J. F. brought this action upon the poliey. The appellants 
pleaded inter alia that the policy was made and issued subject to 
a condition that the loss should not be payable until three 
months after the receipt by the defendants of the proofs of such
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loss, to be furnished by the plaintiff to the defendants ; and 
averred the delivery of the proofs on the 3rd July, 1877, and 
that less than three months elapsed before the commencement 
of this suit. Held, reversing 48 U. C. R., 102, end 4, A. li. 
293, that the appellant company under the policy in this case 
were entitled to three months from the date of the furnishing 
of claim papers before being subject to an action, and that there
fore respondent’s action had been prematurely brought. (85)

The hecent decisions or the Supreme Coubt of Canada
HAVE HELD THE INSURED TO A RIGID OBSERVANCE OF THE 
CONDITIONS WITH RESPECT TO PROOFS OF LOSS.

One Jarvis, who was a fire insurance agent and also adjuster, 
deposed that he was not an officer of the defendant company, but 
went at the request of the company to adjust the loss, and said 
that he had nothing to do with receiving notice of loss or putting 
in the proofs, and that lie did not represent himself to the plain
tiff as liaving any such authority. The plaintiff deposed that 
Jarvis had told him he had 30 days in which to deliver proofs of 
loss, whereas the condition of the policy required the proofs to 
be in within 15 days. All of this was denied by Jarvis.

The material conditions of the policy were the following:
“2 Any person entitled to make a claim under this policy Is 

to observe the following directions :
“(a) He is forthwith after loss to give notice thereof in writ

ing to the company ; and
“(b) He is to deliver within 15 days after the fire in writing as 

particular an account of the loss as the nature of the case 
permits.

“6. No condition of the policy, either in whole or in part, 
shall be deemed to have been waived by the company unless the 
waiver is clearly expressed in writing signed by the company’s 
manager in Montreal.”

(85) Mutual Fire Ins. Co. of tlie County of Wellington Vi Frey. 5 
Can. S. C. R., 82.
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There was no provision that non-compliance with condition 2 
should void the policy or any claim thereunder.

And the main question pon the appeal was as to whether the 
condition was waived by the company so as to enable the plain
tiff to recover. The judgment of .the Court was delivered by 
Sedge wick, J., who said :

“I am of opinion that whatever Jarvis’s authority may have 
been, and whether under given circumstances he might not have 
had power to extend the time within which the proofs of loss 
might be given notwithstanding the fifteen days condition in 
the policy, yet inasmuch as fifteen days after the fire the policy 
had become absolutely forfeited by reason of failure of delivery 
of the proofs nothing that Jarvis could thereafter do without 
the express authority of the company could reinstate it and 
revive the company’s liability upon it.

“1 am further of opinion that the evidence does not disclose 
any facts from which it can be inferred that the company waived 
the condition. At the time of the conversation relied on twenty- 
seven days after the fire the policy as I have said had already 
been forfeited. Nothing within those twenty-seven days that 
Jarvis had said or done could have induced the plaintiff to alter 
his position in any way, nor so far as I can see was his position 
altered in consequence of what he says Jarvis told him, nor does 
he even allege that his position was in any way changed.” (86)

Certain conditions of a policy of fire insurance required 
proofs, etc., within fourteen days after the loss, and provided 
that no claim should .be payable for a specified time after the 
loss should have been ascertained and proved in accordance with 
this condition. There were two subsequent clauses providing 
respectively that until such proofs were produced, no money 
should be payable by the insurer and for forfeiture of all rights 
of the insured if the claim should not, for the space of three 
months after the occurrence of the fire, be in all respects verified 
in the manner aforesaid.

(86) Atlas Assur. Co. vs Brownell, 29 Can. S. C. R., 637.
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The plaintif! failed tu comply with the above condition as to 
proofs of loss and claimed waiver, and in support thereof said 
that after the fire he had a conversation with the local agent of 
the company as to what was to be done and that the - said 
to keep quiet until the adjusters arrived; that nothing d be 
done until they arrived. The adjuster arrived three da_\„ after 
the loss and set about getting the articles sorted out so as to ex
pedite the work of appraisal, and before leaving the next day 
delnered the fallowing letter to the plaintiff:

“In confirmation of my verbal instructions of tills morning, I 
require you to conform to the conditions printed in your policy 
with the Commercial Union Assurance Co. When your stock is 
ready for appraisement please notify Mr. Hoscoe, agent here at 
Kentville.”—Sgd. Butcher.

Mr. Justice King says:

“The plaintiff says that after receiving this letter he looked 
over the conditions of the policy, and that sometime during the 
week following the fire (v.hich occurred on Monday) he con
sulted a Mr. Shaffner about making out proofs of loss; and he 
further says :

‘It was about the time I got Butcher’s letter that I wen to 
Shaffner. I could not say whether it was before or after. I did 
not take the .policy to him. I read the conditions all over at that 
time. I knew very little about proofs of loss before reading 
them. I knew that they were required. I had a slight idea of 
that from the first. I always supposed I would have to prove 
the loss. I had a discussion with the adjusters about the ap
praisement, not about the proof, on their first visit.’

“The following question (amongst others) was left to the 
jury:

*Did the acts and words of the local agent and adjuster of 
the defendant company before the adjusters left Kentville the 
first time, reasonably cause the failure of plaintiff to deliver 
proofs of loss before March 31, 1897? If so, state in detail what 
were such acts and words.’
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“And the jury answered:

‘Yes. The local agent informed plaintiff to keep quiet until 
adjuster arrived, that nothing could be done until then. That 
plaintiff was told by Butcher that he would make up proofs of 
loss on his return.’

“Assuming that Butcher’s letter of 26th February primarily 
referred to the assorting of the goods, it contains a clear intima
tion to the insured that he is to look to his contract and comply 
with its conditions. And that he so understood it himself is 
clear, for he thereupon read the conditions all over and appears 
to have consulted a Mr. Shaffner about making out proofs of 
loss. It is idle, therefore, for the plaintiff to say that the reason 
he did not make out the proofs of loss was because he thought 
that Butcher had come for the purpose of helping to make out 
such proofs (supposing that this is a sufficient reason). Again, 
and as an alternative answer to the question of his counsel as to 
why he did not make out the proofs of loss, he says:

‘I did not do so because they (i. e. Butcher and one Jarvis, 
the adjuster for another company) had a list of the goods and I 
thought the proofs of loss could lie made up from the appraise
ment they were making.’

“This, (if it amounts to anything) clearly relates to a time 
after the expiration of the fourteen days prescribed for furnish
ing the particular statement or account It consequently ap
pears that there was no substantial evidence upon which the 
jury could reasonably find as they did upon this question, and 
the plaintiff is in the position of having omitted to comply with 
a condition precedent to his right of recovery The implied 
authority of a person acting in Mr. Butcher’s capacity was con
sidered under somewhat similar circumstances in Atlas Ins. Co. 
va Brownell (20 Can. S. C. R. 537) decided this term.

“Were the evidence much stronger than it is, the plaintiff under 
the circumstances of this case, would find himself precluded 
from availing himself of any waiver on the part of Mr. Butcher 
by the full and explicit provisions of the 19th condition stipulat
ing that:
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“ ‘No one of the foregoing conditions or stipulations, either in 
whole or in part, allait he deemed to have been waived by or on 
behalf of the company unless the waiver be clearly expressed in 
writing by indorsement upon this policy signed by the agent of 
the company at Halifax, N. 8.’” (87)

A condition in a policy of insurance against accidents requir
ed that in the event of an accident thereunder, written notice 
containing the full name and address of the insured with full 
particulars of the accident, should be given within 30 days of its 
occurrence to the manager for the United States, or the local 
agent. The defendant pleaded among other defences that no 
notice was given as required by this condition. To this plea the 
plaintilf demurred and her demurrer was sustained by the Su
preme Court of New Brunswick, which held that the giving of 
the notice was not a condition precedent to a right of action on 
the policy. From that judgment an appeal was taken to the 
Supreme Court of Canada. Taschereau, J., who delivered the 
judgment of the majority of die court, says:

“The point of law upon this appeal is therefore, whether the 
above provision is a condition precedent to any right of action 
upon this policy, or an independent and collateral covenant, I 
think it is a condition precedent.

“That provision cannot lie read out of the contract. It forms 
part of it, and is a stipulation that must tie given effect to. Now, 
to say that it is not a condition precedent is to leave it without 
any effect whatsoever. The intention of the parties, which is the 
guide in interpretation of contracts, must necessarily have been 
that this notice should lie a condition precedent to any right of 
action upon the policy. Otherwise, the stipulation is vain, friv
olous, means nothing. It was not necessary to say that it was 
to be a condition precedent. It is so by its nature. It is not a 
condition at all if it is not a condition precedent. And we can
not so obliterate it from the contract. I would allow the appeal 
with costs ” (88)

(87) r lmereial Union Ass. Co. ca Margeson, 20 Can. 8. C. R., 
001.

(88) Employers' Liability vs Taylor, 29 Can. 8. C. It. 104.
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The 10th condition of a policy provided that on the happen
ing of any loss or damage by fire, the insured shall forthwith give 
notice thereof in writing to the company, or its resident secre
tary at its head office, or at the office of the company’s local 
agent through whom the insurance was effected, and within 15 
days at the latest after the fire, deliver to the company, its 
secretary or agent, as accurate and particular an account of his 
loss and damage, supported by vouchers, as the nature and cir
cumstances of the case will admit of.

Held, that this condition must be read with art. 2478, and 
reading the two together, the effect was held to be that the as
sured must conform to the conditions and delays prescribed in 
the policy unless it be impossible or be dispensed with by the 
insurer formally or impliedly, end a verbal notice to the local 
agent given the next day after the Are, who transmitted it at 
once in writing to the head office, asking to have an adjuster 
sent at once to inspect the loss, was a waiver of the condition.

Held, further, that the adjuster having requested the insured 
before filling nut his claim paper to procure duplicate invoices, 
the originals having been burned, which necessitated a delay 
beyond the 15th days prescribed, this condition was also 
waived. (89)

This case was relied on and followed by the Court of Queen's 
Bench in the next following case, but its decision was reversed 
by the Supreme Court.

A policy of insurance contained the usual conditions which 
required the insured should make proofs of loss within 14 days ; 
that the loss should not be payable until 60 days after the proofs 
were furnished, and that the company should not be deemed to 
have waived any condition or forfeiture by any requirement, act 
or proceeding on its part relating to the appraisal or to any ex
amination required by the conditions. Proofs were not made as 
provided by the condition, and insured pleaded waiver by the 
company, on the grounds, first, that the adjusters of two other

(89) Liverpool, London & Globe Ins. Co. t’« Valentine, Q. R. 7 Q. 
B. 400.
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companies had reported to the insurers respecting an adjustment 
of the loss on the basis of their inspection ; 21y., that a director 
of the company and a member of the liquidating committee 
(the insurance company having become insolvent), had recog
nized this claim and promised to pay, although there was no proof 
that they were authorized to do so; and 31y., that the manager 
of the company after voluntary liquidation had sent a circular 
to the company’s creditors in which he included this claim 
amongst the liabilities of the company. The manager denied 
having authority from the Board of directors or the 
liquidating committee to send the circular. It was held that none 
of these acts constituted a waiver and that the liquidating com
mittee, which was simply a body appointed by the directors, and 
who had never been approved by the creditors, had no legal au
thority to bind the company. (90)

The production of a certificate from two magistrates

CONTIGUOUS TO THE PLACE OF FIRE, BUT NOT THE MOST 
CONTIGUOUS AS REQUIRED BY THE CONDITION, WAS HELD 
TO VOID THE POLICY.

A policy of insurance against fire contained the following con
ditions :—

“The assured must procure a certificate under the hands of 
two magistrates most contiguous to the place of fire, and not 
concerned or directly or indirectly interested in the loss or as
surance as creditors or otherwise, or related to the assured or 
sufferers, that they are acquainted with the character and cir
cumstances of the assured, and have made diligent inquiry into 
the facts set forth in the statement and account of the assured, 
and know, or verily believe, that the assured really, by misfor
tune, and without fraud or evil practice, hath or have sustained 
by such fire loss or damage to the amount therein mentioned.

“No one of the foregoing conditions or stipulations, either in

(90) Hyde t'« Lefalvre, 32 Can. S. C. R., 474.
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wliole or in part, shall be deemed to have been waived by or on 
the part of the company, unless the waiver be clearly expressed 
in writing by indorsement upon this policy, signed by the agents 
of the company at Halifax, N. S.”

The insured’s premises having been destroyed by fire he ap
plied to two magistrates contiguous to the place of the Are for 
the required certificate, which they refused, and he finally ob
tained such certificate from two magistrates residing at a dis
tance from such place. The proofs of loss, accompanied by the 
certificate, were sent to the agent, who subsequently made an 
offer of payment to compromise the claim, stating tha, if such 
offer was not accepted the claim would be contested. The agent, 
on a subsequent occasion, told the assured that he objected to 
tlie claim, as lie “did not think it was a square loss.”

Held, affirming the judgment of the court below, that the non
production of the certificate, required by the above condition, 
prevented the assured from recovering on the policy.

Held, also, that even if such condition could be waived without 
indorsement on the policy, the acts of the agent did not amount 
to a waiver.

Semble, that the condition could not be so waived.
The plaintiff at the trial deposed that at an interview with 

one Crowe, the local agent of the company at Truro, and a sub
ordinate to Salter who was the general agent at Halifax, the 
following conversation took place :

“I said lie must not delay me, as 1 had to get a certificate from 
the two J. P.’s nearest the fire. He said that was of no con
sequence, as any two responsible J. P.’s would do.”

And he also swore that :
Having gone twice to Halifax to see Salter, the agent of 

respondents there, who granted and signed the policy on the 
second occasion and when Salter had had in his hands for some 
time the papers furnished by the appellant as proofs of loss, the 
following conversation took place :

“ I said to Salter, ‘How are tilings progi* sing in my case’? 
He replied : ‘Your papers and everything are quite satisfactory.
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There are one or two cases ahead of yours, and when they are 
settled yours will be’
This conversation was denied by Salter, who says in his evidence :

“ I did not tell him his papers were right.”
As to this Strong, J., says : “I am of opinion that, irrespective 

altogether of the requirement of the 19th condition requiring 
that any waiver should be in writing, there was no evidence 
showing that the stipulations as to the magistrate’s certificate 
required by the 14th condition had been, in fact, waived in such 
a way as to bind the respondents, even if a verbal waiver had 
not been provided against. Salter, as agent, apart from the 
authority expressly conferred on him to waive In writing, had 
no power so to bind the respondents, and granting that the plain
tiff’s account of what passed at the interview at Halifax was, as 
the jury found, the true one, what was then said could not in 
any way have precluded the company from setting up the want 
of the certificate as a defence, simply for the reason given that 
Salter was exceeding his powers in assuming (even if the plain
tiff’s evidence is to be so construed) to dispense with it. Further, 
even if there could have been any doubt of this in the absence 
of the 19th condition, that condition clearly excludes any au
thority in the agent to waive otherwise than according to its 
terms. Lastly, there was not the slightest evidence of any waiver 
of the 19th condition itself, and moreover it Is manifest that 
nothing Salter, the agent, might have said, could have had the 
effect of enlarging the limited powers to waive which the com
pany had thought fit to impose upon him. The appeal is there
fore totally unfounded, and should be dismissed with cosb.”(91)

A policy of insurance contained a condition requiring the as
sured, in case of loss, to procure a certificate as to the matters 
contained in the statement of loss under the hands of two mag
istrates most contiguous to the place of the fire. A further con
dition provided that no condition should be deemed to have been 
waived unless the waiver was expressed in writing indorsed on 
the policy.

(91) Logan vs Commercial Union Ins. Co., 13 Can. 8. C. R., ?70.



208 TUE LAW OF F1BE IN8UBANCE IN CANADA

Held, per Tuck, C. J., Hanington, Barker and ( egory, JJ., 
that the production of tile certificate of the magitii rates most 
contiguous to the place of fire was a condition precedent to the 
assured’s right to recover. Per Landry and McLeod, JJ., that 
the magistrate most contiguous qualified to act is the most con
tiguous within the meaning of the condition, though not the 
nearest in point of distance to the place of the fire. Per curiam, 
that if there could he a waiver under the condition, without in
dorsement on the policy, the acceptance of the proof of loss by 
the company, without objection, was not a waiver. (92)

Waive» must be pleaded.

Under the Ontario Judicature Act the performance of condi
tions precedent to a right of action must still be alleged and 
proved by the plaintiff. (93)

Legislation believing insured.

Legislation relieving the insured where there has not been a 
strict compliance with the conditions respecting proofs of loss, 
will be found, as respects Ontario, infra, p. 441, as respects Que
bec. infra, p. 440. as respects Nova Scotia, infra p. 442, Mani
toba infra, p. 442, Alberta and Saskatchewan, infra, p. 442, and 
British Columbia, infra, p. 442.

Waiver of proofs of loss, as it affects mortgages. Vide Bull 
»•* North British Ins. Co., supra, p. 109.

Estoppel. — The liability of the principal for the conduct and 
representations of his agent, where there is no express authority 
conferred, but the acts are within the scope of his ostensible 
authority, has been rested by Mr. Ewart upon the doctrine of 
estoppel(94). Although controverted by some leading American 
writers, this view for the first time affords a logical and scientific 
basis for the doctrine of Implied Agency, and its application in 
insurance cases will be elaborated in the next succeeding chapter 
which deals with Agency.

(92) LeBlanc V» Commercial Union Ins. Co., 33 N. B. Rep, 005.
(93) Home Life Association « Randall, 30 Can. 8. C. It., 97.
(94) Ewart, on Estoppel, p. 480.
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CHAPTER VI

AGENCY.

Estoppel by misrepresentation of agent. — Doctrine of the Eng- 
glish and civil law. — Agency in insurance cases. — Of
ficials at head office. — General agents. — Local general 
agents. — Local agents. — Powers with respect to interim 
receipt. — Powers after issue of policy and before loss. — 
Powers after loss. — Sub-agents. — Brokers. — Adjusters. 
— Inspectors. — Application. — Interim receipt.

Estoppel by misrepresentation.

Estoppel of this character, which by some writers is called 
estoppel by conduct, is a subdivision of estoppel in pais (estoppel 
in the country) as defined by Lord Coke. (1)

As pointed out by Mr. Ewart, (2) the phrase “estoppel in 
pais" is of value in marking off estoppel by record and estoppel 
by deed from all the heterogeneous cases which are not these. 
It was never intended to cover cases of estoppel by misrepresenta
tion ; and such cases have only been assigned to it because they 
were less allied to either of the other two categories.

We have already given the definition of estoppel by misrepre
sentation in Pickard vs Sears and Freeman vs Cooke, supra, p.

(1) Coke, on Lltt. 352a.
(2) Bwnrt, on Estoppel, p. 1.
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127, to which may he added the later definition of Brett, L. J„ 
in Carr vs London & North Western By. Co., (3) as follows :

1st. “If a man, either in express terms or by conduct, makes a 
representation to another of the existence of a certain stab.' 'f 
facts which he intends to be acted upon in a certain way, and it 
be acted upon in that way, in the belief of the existence of such 
a state of facts, to the damage of him who so believes and acts, 
the first is estopped from denying the existence of such a state 
of facts.”

2nd. “If a man, whatever his real meaning may be, so con
ducts himself that a reasonable man would take his conduct to 
mean a certain representation of facts, and that it was a true re
presentation, and that the latter was intended to act upon it in a 
particular way, and he with such belief does act in that wav to 
his damage, the first is estopped from denying that the facts 
were as represented”...

Estoppel by misrepresentation of agent.

Insurance companies, like all other incorporated bodies, cx 
rucessitaie rci, can carry on business only by means of officials 
to whom certain functions are delegated by the act oi 'orpora- 
tion. These officials are nevertheless only the agents of the 
Company, however plenary their authority may be, and when 
they exceed their powers the company will not be bound by their 
acts, except the circumstances entitle a person dealing with the 
company through them to relief on the ground of estoppel.

In addition to these officials the company employs agents with 
more or less extensive powers, and it is with respect to the extent 
of the powers of such agents that the application of the doctrine 
of estoppel by misrepresentation in insurance cases most fre
quently arises.

In the first place, therefore, it is desirable to consider shortly 
the general law of agency, and then the special application of 
this law to insurance contracts.

(3) L. R„ 10 C. P., 307.
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Agency.

In considering the nature and extent of the authority which 
may he delegated to an agent, Story says : “Agency is commonly 
divided into two parts : lly., a special agency ; 21y., a general 
agency. A special agency properly exists, when there is a dele
gation of authority to do a single act; a general agency properly 
exists where there is a delegation to do all acts connected with 
a particular trade, business, or employment.

“Thus, a person who is authorized by his principal to execute 
a particular deed, or to sign a particular contract, or to purchase 
a particular parcel of merchandise, is a special agent. But a 
person, who is authorized by his principal to execute all deeds, 
sign all contracts, or purchase all goods required in a particular 
trade, business or employment, is a general agent in that trade, 
business or employment.

“A person is sometimes (although perhaps not with entire ac
curacy) called a general agent, who is not appointed with powers 
so general, as those above mentioned; but who has a general 
authority in regard to a particular object or thing ; as, for ex
ample, to buy and sell a particular parcel of goods, or to nego
tiate a particular note or bill; his agency not being limited in 
the buying or selling such goods, or negotiating such note or bill, 
to any particular mode of doing it. So an agent, who is appoint
ed to do a particular thing in a prescribed mode, is often called 
a special agent as contradistinguished from a general agent.

“On the other hand (although this is not the ordinary com
mercial sense), a person is sometimes said to be a special agent, 
whose authority, although it extends to do acts generally in 
particular business or employment, is yet qualified and restrain
ed by limitations, conditions, and instructions of a special na
ture. In such a case the agent is deemed, as to persons dealing 
with him in ignorance of such special limitations, conditions 
and instructions, to be a general agent; although, as between 
himself and his principal, he may be deemed a special agent. In 
short, the true distinction (as generally recognized) between a
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general and a special agent (or, aa he is sometimes called, a 
particular agent), is this: a general agency does not import an 
unqualified authority, but that which is derived from a mul
titude of instances, or in the general course of an employment 
or business ; whereas a special agency is confined to an individual 
transaction.”

I
Agency in Quebec.

The doctrine of the civil law which prevails in the Province 
of Quebec on this subject is defined in certain articles of the 
Civil Code. Here the contract of agency is called a mandate, 
the principal is called the mandator, and the agent the man
datary. Art. 1701 is as follows:

“Mandate is a contract by which a person, called the man
dator, commits a lawful business to the management of another, 
called the mandatary, who by his acceptance obliges himself to 
perform it.

"The acceptance may be implied from the acts of the man
datary, and in some cases from his silence.’’

Art. 1703 reads in part as follows:

“The mandate may be either special, for a particular business, 
or general, for all the affairs of the mandator.”

This portion of the article is taken from the Code Napoleon, 
art. 1987, which reads as follows:

“Le mandat est ou spécial et pour une affaire ou certaines 
affaires seulement, ou général et pour toutes les affaires du man
dant.”

Under the civil law therefore we have the same division of 
agents into general and special, as we find recognized under the 
English jurisprudence. Baudry-Lacantinerie, art. 514, says:

“An point de vue de son étendue le mandat peut être 
général ou spécial. 'Il est ou spécial et pour une affaire ou cer
taines affaires seulement, ou général et pour toutes les affaires 
du mandant", dit l’art. 1987.”
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Art. 1704 reads: “The mandatary can do nothing beyond the 
authority given or implied by the mandate. He may do all acts 
which are incidental to such authority and necessary for the ex
ecution of the mandate.”

This artiele of the Code is stated by the codifiers as being 
based upon art. 1980 of the Code Napoleon, and the authority 
of Domat and Troplong. Only the first part of the article is 
taken from the French Code, the latter part is based upon the 
authorities of the jurisconsults, particularly the following ar
ticle of Troplong, Du Mandat:

319. “Il reste à faire observer que ce n’est pas aller au delà 
de la procuration que de faire certains actes qui, quoique non 
exprimés, y sont cependant virtuellement compris comme consé
quents, antécédents et compléments. On suppose que le man
dant n’a pas parlé de ces actes parce qu’il l’a jugé inutile, ou bien 
parce qu’il n’y a pas pensé; car, s’il y eût pensé, il en eût im
posé le devoir au mandataire. C'est ce qu’enseigne le président 
Favre sur la loi 30 D., Mandait : 'Inlrlliguniur ea omnia quat 
rredibile sit mandatorem in mandaia ejrpressum fuisse, si de iis 
cogilassct.’ "

Art. 1705 reads : “Powers granted to persons of a certain pro
fession or calling to do anything in the ordinary course of the 
business which they follow, need not be specified; they are in
ferred from the nature of such profession or calling.”

This section, according to the codifiers, is based upon Story 
on Agency, par. 127 et seq., Paley, on Agency, and the Loui
s'» u Code, art. 2969, which reads as follows:

“Powers granted to ]>ersons who exercise a profession, or fulfil 
certain functions, of doing any business in the ordinary course 
of affairs to which they are devoted, need not be specified, but 
are inferred from the functions which these mandataries exer
cise.”

Story says: (par. 127) : “If a person is held out to third per
sons, or to tiie public at large, by the principal, as having a gen
eral authority to act for and to bind him in a particular business
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or employment, it would be the height of injustice, and lead to 
the grossest frauds, to allow him to set up his own secret and 
private instructions to the agent, limiting that authority; and 
thus to defeat his acts and transactions under the agency, when 
the party dealing with him had, and could have, no notice of 
such instructions. In such cases, good faith requires that the 
principal should be held bound by the acts of the agent, within 
the scope of his general authority; for he has held him out to 
the public as competent to do the acts, and to bind him thereby.”

And cites in support of the proposition, the following from 
Pothier on Obligations :

“But the contract made by my agent, in my name, would be 
obligatory upon me, if he did not exceed the .power with which 
he was ostensibly invested ; and I could not avail myself of hav
ing given him any secret instructions, which he had not pursued. 
ILis deviation from these instructions might give me a right of 
action against himself, but could not exonerate me in respect of 
the third person, with whom he had contracted conformably to 
his apparent authority; otherwise no one could be safe in con
tracting with the agent of an absent person.”

The more recent text writers in France are to the same effect.
Baudry-Lacantinerie, on the subject Des Contrats du Mandat, 

art. 780, says:

“Par exception le mandant est tenu des actes excédant les pou
voirs du mandataire si les tiers ont pu et dû croire que ces actes 
rentraient dans les pouvoirs du mandataire. Dana ce cas le 
mandant a commis une faute en n’éclairant pas suffisamment 
les tiers sur la portée dv mandat.............

“Enfin, les tiers ne son1 pas coupables de ne pas avoir vérifié 
les termes du mandat si la nature des fonctions du mandataire 
entraîne par elle-même certains pouvoirs, en un mot, si le man
dant a fourni aux tiers des raisons de croire à un mandat plus 
étendu que le mandat véritable.”

And also, Quillouard, Traité des Contrats aléatoires «1 du 
Mandat, art. 186, say® :
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“Mais, vis-à-vis des tiers, il importe peu que le mandataire ait 
réellement excédé scs pouvoirs, si, en apparence, il a semblé s’y 
conformer. Les tiers de bonne foi qui traitent avec le manda
taire ne peuvent juger de l’étendue des pouvoirs de celui-ci que 
par l’apparence de son mandat, et si, grâce à la forme de ce man
dat, le mandataire peut excéder ses pouvoirs sans que les tiers 
s’en aperçoivent, le mandant n’en est pas moins obligé, comme si 
l’acte rentrait dans les pouvoirs qu’il a donnés. 11 doit en effet 
s’imputer de n’avoir pas mieux veillé à ce que l’ordre par lui 
donné ne fût pas dépassé.”

Art. 1709 reads : “The mandatary is obliged to execute the 
mandate which lie lias accepted, and he is liable for damages re
sulting from his non-execution of it while his authority con
tinues.’’

Art. 1710 reads : “The mandatary is bound to exercise, in the 
execution of the mandate, reasonable skill and all the care of a 
prudent administrator.”

It would appear clear, therefore, that by virtue of these ar
ticles of the Code, the general principles of estoppel by conduct 
of the agent are as well recognized under the civil law as in the 
English jurisprudence, and that an insurance company is bound 
by the acts of its agent within the scope of his ostensible or ap
parent authority in contracts made in the Province of Quebec to 
the same extent, and in the same manner, as under the English 
law which prevails in the other Provinces of Canada, and that 
the cases hereinafter cited from the Province of Ontario, turning 
upon the doctrine of estoppel, are applicable in cases arising 
under the Civil Code in the Province of Quebec.

Agency in insurance cases.

The general principles which govern the relation between 
principal and agent n other transactions are applicable to fire 
insurance contracts.

The difficulty in applying general principles arises from the 
employment of agents whose duties and powers differ so widely 
in their scope. It is not always easy to determine whether under
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the facts of a particular case, the agent’s authority is general or 
special. It becomes necessary in the first place to differentiate 
the insurance agents into classes.

1. Officials at the head office of the company.

2. General agents.

This term is usually, and more properly, applied to the Cana
dian representatives of foreign companies.

3. Local general agents.

In addition, however, to general agents properly so called, 
there are general agents who superintend the company’s business 
for large districts, sometimes an entire province being under 
their control, at other times, a city and adjoining territory. 
Such agents, although spécial in that their powers are limited 
by instructions of a special nature as between themselves and 
their principals, yet, they have so general an authority in regard 
to the insurance business entrusted to them that with respect 
to persons dealing with them in ignorance of such special lim
itations, they are treated as general agents. As this constitutes 
a very large and important class, they are hereaiter, for con
venience, designated local general agents.

4. Local agents.

Local agents may be defined as representatives of the company 
having authority to solicit applications for insurance and to 
bind the company for short term contracts of insurance extend
ing over usually 30 or 40 days, and being entrusted by the com
pany for the purpose with forms of application and printed 
forms of interim contracts or receipts, as they are styled. These 
interim receipts have the name of the manager or general agent 
stamped or lithographed thereon. They recite the application 
for insurance and declare that, pending the acceptance or refusal 
of the proposal, the property is held insured by the company for 
a prescribed period.
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5. Sub-agents.

A sub-agent is an agent to secute applications (or the company 
and forward them to his principal, the company’s agent. In the 
Province of Nova Scotia the expression “sub-agent" is used with 
the significance of local agent.

6. Brokers.

A broker properly speaking, is a mere negotiator between the 
party wanting insurance and the company. He never acts in his 
own name, but in the name of those who employ him.

Broker is thus defined by the Civil Code, Art. 1735 :
“A broker is one who exercises the trade and calling of nego

tiating between parties the business of buying and selling or any 
other lawful transactions.

“He may be the mandatary of both parties and bind both by 
his acts in the business for which he is engaged by them."

7. Adjusters.

An adjuster may be defined as an agent of the company em
powered to ascertain and fix the amount of its loss upon the 
property insured. With some companies the adjuster is called 
inspector.

POWERS OF AGENTS OF THE COMPANY.

1. Officials at Head Office of the company.

We have now to consider to what extent there is any limita
tion upon the general manager or officials having control at the 
head office to deal with the contract of insurance in any manner 
they deem fit.

Although even the general manager cannot by estoppel bind 
the company to a contract beyond its corporate powers, yet, as 
the company can only transact business through ite directors and 
officers at the head office, these powers are only limited by the 
powers of the company itself.
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An early Canadian case dealing with this question is Montreal 
Assce. Co. vs McGillivray. (4) The facts of this case are set out 
in the judgment of the Judicial Committee delivered by Sir John 
Coleridge, as follows:

“The facts appeared to be, in substance, these:—Hays, acting 
by the authority of the respondent, having agreed to effect an 
insurance for her in her name, repaired to the office of the ap
pellants, on or about the 18th of February, where he saw Mur
ray, who then was, and had been from its formation, the man
ager of the company ; he applied to him in the usual way to ef
fect the insurance, stating for whom it was to be; and all was 
proceeding in the usual way in which policies were effected, 
without difficulty, until it appeared that lie was not prepared to 
pay down the premium, in lieu of which he offered his own prom
issory note, payable on the 1st of March following. This was 
at first refused, as contrary to the course of the office, and to 
Murray’s instructions, but finally accepted, and the particulars 
of the intended policy entered in the policy order book in the 
usual way. The policy was to be sent when made out, but it 
never was made out. The note was not paid at maturity, but 
dishonoured and protested ; the premium was never paid, and a 
few days after the maturity of the note, and long before the fire, 
the entry in the order book was crossed out by the directions of 
Murray.

“Upon these facts the appellants contended, that they had no 
power to effect such an insurance without a policy, as the respon
dent was compelled to rely on, and that if they could, they had 
never constituted Murray their agent for the effecting of such an 
assurance, and, consequently, that if such an insurance was in 
fact made by him, he had acted without their authority, and 
they were not bound by his acts. The learned judge, in his 
summing up, disposes of the first point, as a matter of law, in 
favour of the respondent, and then, considering only the nature 
of the acts done by Murray, assumes that in doing them he was 
the agent of the appellants.”

(4) 13 Moo. P. C„ 87.



AGENCY 219

He says: “Their Lordships do not think it necessary to ex
press any opinion on the first point; they will assume for the 
purpose of their decision, that the learned judge was right in his 
view of the law ; nor do they deem it essential or intend to state 
whether, in their judgment. Hays was a competent witness. They 
assume for the present purpose in favour of the respondent that 
he was so. With this remark they proceed to consider the facts 
on which the learned judge’s direction turns as evidence bearing 
on the second point ; the question of agency, in fact. And upon 
this they think, the true question for the jury to have been, not 
what was the real extent of authority expressly or in fact given 
by the appellants to Murray, hut what theV>|>ellants held him 
out to the world, to persons with whom tky had dealings, and 
who had no notice of any limitation of his powers, as authorized 
to do for them. For it cannot be doubted, that an agent may 
bind his principal by acts done within the scope of his general 
and ostensible authority, although those acts may exceed his ac
tual authority as between himself and his principal ; the private 
instructions which limit that authority, and the circumstance 
that his acts are in excess of it, being unknown to the person 
with whom he is dealing.”

The learned judge recites the legislation under which the 
Company was incorporated and proceeds:—

“These are the laws under which the Company came into ex
istence, from which it receives all its powers, and by which they 
must be limited; they certainly contain no express power to 
make any contracts for fire insurance, except by policy, and in 
order as it should seem to secure the solvency of the Company, 
the exercise of that power is guarded by specific provisions, 
whereas none are made in respect of fire insurance by parol. To 
support the direction of the learned judge, evidence was neces
sary that the appellants had assumed to have the power to make 
contracts for fire insurances by parol, and held out Murray as 
their agent for making them, without any restriction. The bur
then of proof was entirely on the respondent ; the provisions of
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the Ordinance and Act of incorporation dearly raise no pre
sumption in her favour.

“Now, what are the remaining facts in the ease? There is no 
evidence of express authority; Murray was the manager for the 
company ; he held an office recognized in the Ordinance and Act, 
importing very large powers and a wide discretion ; but then he 
was the manager for a company whose powers, in respect of 
policies at least, were subject to limitations, which were public, 
and must be taken to have been well-known. He was clearly its 
agent for granting policies. The evidence, taken in its fair 
result, shows that whether the practice to pay the premium 
down, and to issue the policy after such a delay only as the 
ordinary necessities of business made inevitable, had been ab
solutely uniform or not ; yet that to give credit for the premium, 
or to take a promissory note for it, payable in futuro, and to 
delay the issuing of a policy indefinitely was very rare; it shows 
also, that to insure without any policy eventually issuing, was 
entirely without precedent ; that Hays, whose knowledge must 
be taken to be the knowledge of the respondent, knew all this, 
and was not deceived ; that he had undertaken to her to effect a 
policy of insurance, not a parol contract of insurance ; 
that his original application was for an insurance by policy, 
and that it was only his own default, in not being pre
pared to [lay the premium, which prevented the policy from is
suing in the usual way, at the usual time. It was he who pre
vailed on the agent to do the act which is now relied on as bind
ing the appellants. Now, Murray was indeed their general agent; 
and had he merely made an unwise contract for them, or had 
he been satisfied with answers which ought to have been deemed 
unsatisfactory ; in these, and many more supposable oases (col
lusion on the part of the person seeking to be insured being out 
of the question), the company would have been clearly bound; 
in all such supposed cases he would have been acting within the 
scope of the authority which the comaipny held him out as pos
sessing. But if he was, and was known to be, an agent only for 
effecting insurances by policy on payment of a premium (and
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their Lordships see no evidence beyond this) then he was not 
their agent in the act which he really did, and they are not bound 
by it."

The crux of thin ease seems to be that Murray, the general 
manager, was known to the assured as having no power to effect 
the insurance except by a policy on payment of the premium, 
liecause the judgment itself is a leading authority for the pro- 
jtosition that the agent may bind his principal by acts done with
in the scope of his ostensible authority on the ground of es
toppel.

The powers of the officers of an insurance company are not 
limited by instructions of which the public arc ignorant. The 
public transact business with the officers and agents, whose 
names appear upon the instructions issued by the company, and 
who represent it before the public. If the transaction has such 
a character as necessarily is included in the general affairs of 
the company, and if it is carried on by the officers to whom such 
affairs are confided, the company is not permitted to repu
diate it. (5)

The plaintiff had made alterations and additions to his pre
mises, including the placing therein of a steam engine, and ap
plied to the local agent for increased assurance, informing him 
of the changes which had been made. The agent wrote the 
plaintiff that the company would take the risk at the rate of the 
then existing insurance, and enclosed a blank form of applica
tion requesting him to fill in the same and return it. Plaintiff 
objected that the rate was too high, and notified the agent that 
he would allow the insurance to remain as it was. The evidence 
showed that the local agent had written to the head office in
forming them of the change and asking for a rate, and that the 
plaintiff desired to have the present policy cancelled and a new 
one issued for an increased amount for the building as it then 
stood, and enclosing a diagram. The agent received a reply from 
the company mentioning the rate of the increased insurance now

(S) Provincial Ins. Go. vs Hoy, 10 R. L. 043.
Vide also Chalmers r« Mutual Life Ins. Co. of Slierbrooke, 3 

L. C. J. 2.
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that steam had been added. Nothing further was done until the 
then existing policy was about to expire, when the plaintiff re
ceived notice from the company of that fact and paid the pre
mium and got a renewal receipt from the local agent. The same 
thing happened in the following year, and within a month of the 
granting of the last renewal receipt the fire occurred. The de
fence was a failure to notify the company and get their consent 
to the alterations and increased hazard, and the company set up 
the provisions of the statute that the policy should be void if 
the risk was increased by any means whatever, and as to this the 
court said :

“We do not think that the argument should prevail, that l>o- 
causc a statute makes a policy void in certain events, there can 
be no revival thereof by clear acts of the directors recognizing 
it as still existing, and dealing with the assured and allowing 
him to pay money or altei' his position on the footing or assump
tion that he is still insured by them...

“Nothing can be more unjust in our view than to hold that 
the defence now urged should prevail, and that for eighteen 
months he should be allowed to believe himself insured, and to 
pay i the defendants two annual premiums on such assumption.

“The head office sent down formal receipts, and the local agent 
countersigns them and hands them to the plaintiff, who pays his 
money on the faith thereof, his attention never being called to 
any doubt or suggestion against his insurance.” (6)

A policy of insurance was delivered up at the request of the 
company’s agent on the ground of misdescription, and a new 
one substituted which contained different and more onerous con
ditions than were contained in the first policy, and the attention 
of the insured was not called to the difference. The first policy, 
in providing for the proofs of loss, stated that a certificate should 
be obtained under the hand of a magistrate or notary public con
tiguous to the place of fire, while in the second policy the word 
“ contiguous ” read “ most contiguous ”, The certificate was 
from a contiguous magistrate, but not the most contiguous, the 
—

(6) Law ce Ilnnd-ta-IIund Ins. Co., 29 ü. C. C. P., 1.
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excuse offered for not obtaining the magistrate living most con
tiguous to the insured property, being that one of them was in
capacitated by drink most of the time, and the other was an en
emy of the plaintiff. The blank form furnished the plaintiff by 
tile agent used the words “contiguous magistrate” and not “most 
contiguous”. In pronouncing judgment, Galt, J., said : (7)

“It is to be observed that the first was the only policy which 
had been in possession of the insured at the time of the fire, and 
although another policy was delivered to him afterwards, the 
conditions are much more rigorous, and the plaintiff might very 
properly have refused to accept it.

“If there was a mistake made in describing the property insur
ed in the first policy, it was the mistake of the defendants, not 
of the plaintiff, and he should, at any rate, have had an oppor
tunity of objecting, if he thought fit, to the conditions on the 
second policy. He has, in my opinion (at loaat in equity) a right 
to contend that the only conditions binding on him arc those 
which were on the only policy which had been delivered before 
the fire.

“It may be, and probably was the case, that the second policy 
had been prepared before the fire, but not delivered.

“We should then have expected in common honesty and fair 
dealing that the defendants, when they discovered that the proofs 
furnished were in accordance with the conditions of the first, 
but not of the second, would have called the attention of the 
assured to the fact, so that he might have supplied the deficiency 
or contested their right to demand it, in place of lying by in or
der to avail themselves of what, under the circumstances, was a 
most inequitable defence and deprive the plaintiff of his insur
ance.”

In the Court of Appeal, (8) dealing with this point, Burton, 
J., says :

“1 must admit that I am not impressed by the circumstance

(7) Shannon r« Hastings Mutual Fire Ins.Co., 20 ü. C. C. P. 380.
(8) 2 A. It., 81.
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that the local agent furnished the forms on which the proofs 
were made. It was evidently an unauthorized act on his pari, 
it being in evidence that the company did not furnish forms to 
their agents for such a purpose, and ft would, in my opinion, 
be a violation of all the rules regulating the relations and 
responsibilities of principal and agent to hold the company 
bound by such an act; but I think it was the duty of the com
pany, certainly morally if not legally, on discovering the fact 
that they were not in accordance with the exact requirements 
of their conditions, bearing in mind the fact that this policy was 
not delivered till after the fire, to call their attention to it, and 
it required but very slight evidence to warrant a jury in conclud
ing that any objection to the strict form of these proofs was 
waived. The proofs wore received on or about the 6th of August. 
On the 11th of November, the company, not raising then, or 
previously, any question as to the sufficiency of those proofs, 
write that they have placed the matter in the hands of the (lore 
District for adjustment, saving their rights at law. This saving 
must, I think, be held to refer to any objection to the claim it
self, and not to the sufficiency or insufficiency of the preliminary 
proofs ; and having left the matter in that position, they are 
estopped from falling back upon any technical objection to these 
proofs.” (9)

A COMPANY BY PREVENTING COMPLIANCE WITH THE PROVISION 
AS TO PROOFS OF LOSS WILL BE ESTOPPED FROM SETTING I"P 
ABSENCE OF PROOFS OF LOSS AS A DEFENCE TO TIIE ACTION.

The declaration alleged that the 14th condition of the policy 
required that the plaintiff should give a written statement of his 
loss within 14 days after the fire, specifying particulars and 
verifying it in the manner described in the condition. The 
declaration averred that the plaintiff was ready and willing to 
give notice within the 14 days as required, but within that time

(9) This decision was reversed on other grounds, 2 Can. 8. C. It., 
p. 3M.
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the defendants took possession of the goods which remained and 
prevented the plaintiff from giving the required account and 
the defendants waived the said condition and discharged the 
plaintiff from fulfilling it. To this the defendants, by the 6th 
plea, pleaded the condition in the policy which provided that 
there could be no waiver except in writing endorsed upon the 
policy and signed by the general agent, and by their 8th plea 
set out the 3rd condition of the policy requiring notice of change 
in the building and averring that there had been such a change 
and the plaintiff did not notify defendants of it in writing, nor 
was it allowed by endorsement, nor did the defendants waive 
such endorsement.

The plaintiff filed a replication by way of estoppel to so much 
of the 8th plea as alleged that the alteration was not allowed by 
endorsement, and that the defendants did not waive such non- 
endorsement, that the plaintiff gave notice in writing of such 
alteration and delivered the policy to the defendants to have the 
allowance of said alteration endorsed thereon, and also to have 
the allowance of a further assurance endorsed thereon, and the 
defendants accepted said notice for those purposes and waived 
the endorsement of the same on the policy and discharged the 
plaintiff from requiring to have the same so endorsed, and after
wards continued and confirmed the said policy. The defendants 
rejoined to this replication the condition already mentioned that 
no condition could he waived except in writing endorsed on the 
l»olicy.

The plaintiff demurrer to the pleat and to the rejoinder and 
the defendants excepted to the declaration and demurred to the 
replication.

Held, as to the declaration :
1. That the averment of prevention by defendants was a per

fect excuse for non-compliance with the 14th condition ; and
2. That tlie averment of waiver and discharge of the 3rd 

condition was sufficient. (10)

(10) Smith '> Commercial Union Ins. Co., 83 V. C. R., 00.
S
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When a policy required Unit persons sustaining loss should 
forthwiUi give notin’ tliereof to the company, and apply for its 
blank forms, and execute and file the proof of claim, within IS 
days after the fin1 : and the plaintiff gave notice to the insurers' 
agent, and applinl for blanks within die time, but did not re
ceive the blanks until after the 15 days had expired: Held, that 
the insurers, having by their neglect prevented the plaintiff from 
obtaining the blank forms and completing the claim within the 
15 days, could not take advantage of his failure. (11)

Where the officers of the company prepare the applica
tion.

Whore tiie secretary of the company has, at the time of the 
application, full knowledge of the value of the insured property 
and himself prejiares the application without any previous in
quiry of the plaintiff in doing so, he acts solely on hie own 
knowledge acquired in tlie proper discharge of his duty as such 
secretary, and if the plaintiff, honestly believing the representa
tions, signs the application so prepared by the secretary, the com
pany is liable. (12)

Notice of vacancy given to Générai. Manager.

On the argument of an a|«peal. it was contended, as stated 
in the judgment of Osier, ,T„ that “by the application the plain
tiff described the building ns being occupied by himself and his 
tmante as a dwelling house, and thereby contracted with the 
defendants that it was so occupied, whereas in fact it was at the 
time vacant and unixriipied : that there was thus an entire mis
description of the subject matter insured, and so the risk never 
attached,..

“To this it was replied in substance that the plaintiff made his

(11) Hammond vi Citizens Ins. Co., 26 N. B. Ref).. 371.
Vide Caldwell VI Stndaeoim Fire Ins. Co., supra, pp. 78. 83, Ofi. 

181, 206.
f 12) Tied ton! pi Mutuel Fire In*. Co. of CHnfaMt. 38 V. C. R.. 638.
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application for insurance at I lie head office of the defendant#, 
to one Drake, their general manager, and chief executive officer; 
that he gave Drake all the information lie asked for, and told him 
that the dwelling house was unoccupied; that Drake filled up 
the application, which plaintiff signed without reading it, and 
was not aware until after the loss that it contained any incorrect 
statement...

“It must now, at all events, be taken upon the finding of the 
jury that the defendants’ general manager had notice at the 
time of the application, and in the course of the transaction, 
that the dwelling house was unoccupied, and ns the defendants 
rested their defence entirely upon the materiality of the mis
description and not upon a warranty of its truthfulness or con
dition or stipulation that the policy should be avoided if it was 
not absolutely correct, the question is to lie judged of by their 
knowledge of the facts when they accepted the risk and issued 
the policy. The knowledge of their manager acquired under 
such circumstances was the knowledge of the company. Shannon 
M Owe District Ins. Co., 40 V. ('. It.. 188; 8 A. If.. .'!!)<; ; Shan
non r* Hastings, 2 S. C: K., 394, 410.’’ (13)

Estoppel by conduct of Company in connection with

PROOFS OF 1.088.

Objections to proof papers and claim cannot prevail where the 
insurance company wrongfully declined the production of the 
policy on which they are sued so as to permit of the insured com
plying therewith. (14)

Where tiie company repudiates its liability.

In answer to a notice of loss, the company replied that the 
policy had expired and they were not liable. Three months 
afterward# the plaintiff offered to supply full proofs of lose if

(18) ItMldlvk r« Si mica-ii Mutual Fire Ins. Co., 13 A. R„ :;(13
(14) MltolicH re City of Ivouilon Ass. Co., 12 O. It.. 7<*i; 16 A. It..
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required, but the company, while affirming cancellation of the 
policy, was silent on this point. The trial judge held that apart 
from tile provisions of the statute which gave relief in case of 
accident, mistake, etc., “the general principles of law as to 
waiver of conditions for the benefit of the company, show that 
the attitude of the company was such a repudiation of liability 
as relieved the plaintiff from proceeding to make formal proofs 
of loss.”

Burton, J. A., in tlic Court of Appeal put the answer on the 
ground of estoppel, saying :

“ The defendants have estopped themselves by their conduct 
before the expiration of the 30 days from insisting upon a strict 
compliance, and the making no reply to the plaintiff when he 
offered still to supply the proofs if the defendants desirod it, 
should I think equally esipp them from insisting on the benefit 
of any defence founded on this condition.” (15)

In this ease “waiver” must have been used by the trial judge 
in the sense of “estoppel” as the 20th statutory condition re
quired the waiver to lie in writing signed by the agent of the 
company.

Calling for moors of loss mat estop the Company from

CLAIMING THAT THERE NEVER WAS ANY CONTRACT.

The plaintiff in his application, described the building insur
ed by an illegibly written word that was intended by him for 
“hoard”, but was read by the defendants as “brick”, and they 
issued their policy upon a brick building, charging a rate for 
that class of construction, and were not aware until after the 
file that tlie building was a board one. As slated in the judg
ment of Wilson, C. J. : ( Hi)

"The evidence shews that, about two months after the claim 
of loss was sent in bv the plaintiff, as on a brick building, and a

(15) Morrow tie Lancashire lus. Co., 2!) O. U.. 1177 ; 20 A. It.. 173.
(16) 110.11., |i. 81.
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few days longer tlum the two months after they knew the build- 
ing was not a brick building, the company wrote to the plaintiff. 
Insurance Company, No. 41,059 and that you have born and are 
by their solicitors, stating, ‘You have not yet completed your 
proof of loss under policy of insurance with the City of Ismdon 
now required to comply with clause V of the 13th statutory con
dition on the |M>licy.’

“That condition relates to the production of a certificate un
der the hand of a magistrate, etc., residing in the vicinity, stat
ing he has examined the circumstances attending the fire, etc.

“Three days later, the plaintiff’s solicitor sent to the defen
dants' solicitors the certificate required.”

In giving judgment, the same judge said : “The only acts 
which there are here of waiver are the letter of the defendants’ 
solicitor after the fire, and after action was brought, requiring 
the plaintiff to furnish the company with the magistrate’s cer
tificate, according to the statutory condition 13e. and the plain
tiff doing so.

“That does seem like an affirmation of the policy, and these 
acts were done at a time not only with a full knowledge of all 
the facts, hut with the knowledge of the action pending, and 
that the plaintiff was insisting on the assertion of his claims for 
his loss under the policy, treating the description ns a mere mat
ter of mistake. I more strongly rely upon the fact of the com
pany’s solicitor having upon the 30th of May served a notice 
upon the plaintiff that the company had appointed Mr. Blakely 
as the arbitrator for the company, ‘to whom the differences 
which have arisen between you and us respecting the value of 
the property insured, the property saved, and the amount of loss, 
and tlie proportion titersof to be jrnid by tie, are to be submitted 
pursuant to the said condition No. 1G,’ and requiring the plain
tiff to name an arbitrator on his Itehalf, and if he did not do so 
Mr. Blakely would he tlie sole arbitrator. This is not strictly a 
waiver of any condition of tlie jxtlicy under tlie 20th statutory 
condition. It is rallier an admission by the defendants that the 
reading of brick for board was a mistake ; so that both parties 
seem by the*' later proceedings to lie ad nlem as to that being a



230 THE LAW OF EIRE INSURANCE IN CANADA

mistake, anti go it ig a matter for reetifleat ion, anil not for res
cission ; and it p reel tides the defendants from now assorting that 
no contract was ever made.”

In the Court of Appeal, dealing with this branch of the ques
tion, Osler, J., says: “It is also to lie observed that the defen
dants have recognized the policy as an existing contract of in
surance, whatever defence they might set up to their obligation 
to perform it, by calling for further proofs of loss, and the mag
istrate’s certificate mentioned in condition 18, after they had 
notice of the error in the description, a thing they clearly hail 
no right to do except upon the footing of an existing contract.’’

In the Supreme Court, Ritchie, C. J., says: “In addition to 
which the defendants clearly recognized the policy as an existing 
contract of insurance by calling for further proofs of loss and 
the magistrates’ certificate mentioned in condition 1.1, after they 
had notice of the error in. the description ; a thing, as Mr. Jus
tice Osier justly remarks, they clearly had no right to do except 
upon the assumption that there was an existing contract.”

Gwynne, J., with whom Strong, J., concurred, says: “This 
reference, although not interfering with the defendant’s right 
to dispute the plaintiff’s right to recover under the policy (hat
ing regard to its conditions) is based however upon the fact of 
the existence of the (tolicy as a contract between the insurers and 
the insured, and was a recognition by the defendants of the then 
existent? of the policy. The institution by the defendants of 
such referent? after their attention had been sjiecially drawn to 
the fact that tlie building was not brick apjiears to be quite in
consistent with their present contention, namely, that there 
never was any contract in existence by reason of the defendants 
and the plaintiff never having been ail idem.” (17)

Aimvutimo loss may operate as an estoppel.

One of the defences to the plaintiff’s action was that there 
was a subsequent insurance effected without notice to the com

fit) Smith ru Vit y of Itontlon Ins. Co., 11 O. It., 38; 14 A. It. 
8H ; IS Van. N. V. It, 8».
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puny. Tlie application for insurance referred to two other iihi- 
vurnmt insurances. The local ugi'iit of the defen.hmt company, 
immediately after Hr tin-, notified the defendanU of the Ions 
and mentioned the l-ancashirc Insurance as one of thr>» alao on 
the nak, the (amcashire being the voinpany in which the subse
quent inaurauee waa rffiwted. On the aame day tlie defendanU* 
general manager inatruetcd an insurance adjuster to adjust their 
claim while adjuating that of othera. He adjuater prepared 
th*1 claim puja ra and had them aigntsl by the aaaured, und on 
the aame day. on liehalf of the defendanta and the three other 
companies alao interested, proceeded to appraise und adjust the 
loss, and returned the claim |ni|ier* to the defendant# with hia 
certificate thereon as adjuster. The claim papers gave the de
tails of Uie lamcaahire and other inauraneea on the projKirty. 
The jury found that when apjiointing tlie adjuster, who *» they 
knew waa adjuating the loss with rea|srt to the l-encashire In- 
»uraise, the company intended by such act to treat the polivy 
as valid and aulisiating, and the Court of Apjieal held in this 
ease tliat the llndiuga were aup|s>rtcd hy tlie evidence, and that 
the defence was displaced on the ground of assent to such sub
sequent insurance or of estoppel or of both. (18)

The general agent of the defmdant company at II. sent an 
adjuster to A. for the purpose of adjusting a loss under a policy 
on a general stock of merchandise owned by plaintiffs, which 
had been destroyed by fire. The adjuster, without proceeding 
in the usual wav, made an estimate of the amount of the loss, 
and prepared proofs, which were signed and attested by plain
tiffs. The adjuster then returned to H. and handed the proofs 
to the general agent of the company, who. thereupon, wrote to 
the local agent at A., informing him that a cheque for the 
amount of tlie compromise arrangid between the adjuster and 
K. one of the plaintiffs, would he sent in due course. This adop
tion of the compromise effected hy the adjuster having been 
communicated to the plaintiffs by the local agent of the com
pany, who was authorized for that purpose :

(1*1 Miiteluimr r« Waterloo Mutual Ins. Co., 4 O. I- It., Orttl.
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Held, that the company was bound thereby.
One of tlie conditions of the policy required the insured to 

deliver, within fifteen days after the fire, as particular an ac
count of tlie loss as the nature of the case permitted. In the 
method of estimating the amount of tlie loss adopted by the de
fendant's adjuster, no account of the quantities and descriptions 
of goods in the store, just before, the fire, was given or attempted 
to be given, and the account was, therefore, in this respect, not 
as particular as it might have been. Per Ritchie, J. — Held, 
nevertheless, that as the mode adopted was the one selected by 
defendant's adjuster, and plaintiffs afforded him every facility 
and information for making it up to his satisfaction, and he had 
free access to all books and accounts, there was no reason for 
setting aside the finding of the jury, that plaintiffs delivered as 
particular an account of the loas as the nature of the case per
mitted. Held, also, that the defendant company, after the time 
for putting in proofs had expired, should not be permitted to 
object that all possible information had not been furnished, in 
order that they might estimate the loss in a way different from 
that selected by their own adjuster and embodied by him in the 
proofs of loas. when the fullest information that he required 
was furnished him, and particularly when the jury had found 
that he represented to the plaintiffs that the proofs furnished 
wen* in compliance with the conditions of the |>olicy. (19)

Estoppel hy demand of premium.

The plaintiff was insured for 50 days in the defendant com
pany under an interim receipt which read as follows :

“Provisional receipt Xo. 1C, January 13, 1891.

"Ileivived from B. Barnes, post office, Parkhill, an undertaking 
for the sum of $40.50, being the premium for an insurance to 
the extent of fifteen hundred dollars, on the property described 
in his application of this date numbered 10. Subject however

(10) Kirk V» Northern As*. Co., 31 N. 8. Rep.. 325.
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U» the approval of the Hoard of Directors who shall have power 
to caneel this contract at any time within fifty days from this 
date, by causing a notice to that effect to be mailed to the ap
plicant at the above post office. And it is hereby mutually 
agreed, that unless this receipt be followed by a [volley within the 
said fifty days from this date, the contract of insurance shall 
wholly cease and determine, and all liability on the part of the 
Association shall he at an end.

"The non-receipt by the applicant of a policy within the time 
specified is to la1 taken, with or without notice, as absolute and 
incontrovertible evidence of the rejection of this contract of in
surance by the said board of directors. In either event the pre
mium will lie returned on application to the local agent issuing 
this receipt, less the proportion chargeable for the time during 
which the said property was insured."

When the fifty days expired, no policy had been received by 
the plaintiff, nor was any communication made to him for about 
two weeks, when he was notified by post card, dated the 17th 
April, as follows :

"Dear Sir:—Your note given for policy No. 19960. amounting 
to $15.35, falls due on the first day of May next. Please remit 
promptly, returning this card with rash nr post office order.

Yours fraternally,
R. J. Doyle, Manager.”

On the 30th April, plaintiff mailed the amount called for by 
the notice, which was received by the company and entered in 
their cash book on the 33rd April : but on the 18th April, the 
company had attempted to cancel the insurance by a commu
nication which read as follows :

“We return herewith undertaking No. 19960 and your short 
date note. The board have decided not to receive application. 
Thanking you for the offer of the risk.”

This communication reached the plaintiff on the 33nd April, 
and therefore two days after he had mailed the money demanded.
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The fire took place on the 84th. One of the queutions before the 
court wan a* to whether what had taken place constituted a 
waiver by the company of the provision in the interim receipt 
which put an end to the policy at the end of 50 days.

The trial judge non-suited the plaintiff, but vpou appeal to 
the Divisional court, a new trial was ordered on other ground* 
than thorn- of waiver or eatoppel. Upon appeal to the Court of 
Appeal, the court was equally divided, hut Hagarty, ('. J., on 
this point says a* follows: (80)

“Theae conditions as to the fifty days could, I presume be 
either insisted on or waived by the company, They could treat 
the i-ontract as avoided bv the lapse of the specific time, or as 
only voidable in their option, and their intention not to treat it 
as void may la- inferred from tlmir actions.

• “The loss occurred on April 24th, the day after the applicant’s 
money, sent at their request and demand, was entered in their 
books. It is true that the manager's letter enelosing the short 
date not reached the applicant’s post office on April 22nd.

"Assuming that the applicant actually received the letter on 
the 22nd or 23rd of April, he would certainly lie in a very un
pleasant position if he was to understand that his insurance with 
the defendants was at an end. 'Hie lose was sustained a day or 
a day and a half after this notice to him.

“Some days after the fin-, and with the knowledge thereof, the 
manager writes again to the applicant returning to him the 
money sent and entered in their hooka on the 23nl of April."

On a further appeal taken to the Supreme Court, Un» court 
affirmed the judgments below, and substantially for the same 
reasons, which are dealt with, infra, p. 476, when dealing with 
the question of notice of cancellation: but on the question of 
waiver, the court said :

“Upon another point, 1 also concur with the learned Chief 
Justice of Ontario. I am of opinion that there was at least some 
evidence of waiver for the consideration of the jury in the facts.

(•JO) Barnes r« Dominion (.range Ins. Co., J2 A. It 70.
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that the payment of the premium was demanded by the letter 
of the 17th of April ; that it was paid accordingly and retained 
for all days by the appellants; that at the time the letter of the 
17th of April was written the directors hud not determined to 
reject the risk. Whether this is sufficient to establish waiver 
or to estop the appellants we an- not called upon now to deter
mine. All I do say is, that Uteri' was some evidence for the jury.
I cannot treat the post-card of the 17th of April as the men' 
mistake of a clerk ; of course a jury might so consider it, but it 
is entirely a question for a tribunal called upon to decide on the 
fact#. No one can deny, that in the interval between the receipt 
of the poet-card and the receipt of the letter posted at Owen 
Sound on the 20th of April, Barnes was justified in believing 
that his insurance was carried by the appellants, and that he was 
thus relieved from the nceeeeity of protecting his property by 
other insurance." (21)

Estoppel of company prom denying it accepted applica
tion ACCORDING TO ITS TERMS.

The plaintiffs applied to the defendants through their agent, 
one Durham, on the 3th Novcmher, 1901, for insurance for one 
vear on their machinery and stock in trash'. Next dav the agent 
upplied to the defendants to insure the risk, which they agreed 
to do and fixed tlie amount of Uie premium. No written appli
cation was made. The premium was not then paid to the defen
dants, but on Uie same day they gave Uie agent an interim receipt 
which hi' handi-d to tin1 plaintiffs, and on the :10th November the 
plaintiffs gave the agent their cheque for the premium, as for an 
insurance for one year, which was subsequently received by the 
defendants, included in a cheque from the agent to them in 
.lanuarv, 1902, being the I «dance shown to be due the company 
according to a statement then forwarded along with the cheque 
which showed the premium for the insurance in question. The

(21) Dominion Grange Mutant Ktre Ass. Co. vi Hradt, 25 Can. 8. 
C. R.. 154.
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interim n-ci-ipt contained n provision that it should only operate 
for 30 days, but the plaintiffs did not become aware of that fact 
until after the loss. The fire took place in the October following, 
and the company disputed their liability.

The trial judge, Meredith, C. J„ held that the defendants 
were liable on two grounds. The first was that by the second 
statutory condition the plaintiff was entitled to tvoeivo a policy 
in accordance with the terms of his application; and as to the 
second ground, the Court said :

“The defendants as I have found accepted and even if they 
did not accept arc, l think, estopped by their conduct and deal
ings with the plaintiffs from denying that they accepted their 
application for insurance according to its terms, and if that bo 
so, their acceptance of the proposal created a binding contract for 
an insurance for one year, which was subsisting at tin1 time of 
the loss, not having l>een put an end to in the only manner in 
which it could be put an end to without the consent of the plain
tiffs."

On ap|ieal to the Court of Appeal, (23) this judgment was 
affirmed on the first ground taken by the court heloxv. (23)

Tub Company may be estopped from alleging non payment

OK PREMIUM BY KEEPING SILENT WHEN UNDER OBLIGA
TION TO SPEAK.

The plaintiff’s husband had an insurants' in the defendant 
company and by one of the conditions, 30 days’ grace for pay
ment of a premium was allowed if the insured were unable to 
do so when it lieeame due, which, in this case, the plaintiff stated 
to be the fact. The Insurance Act, R. S. 0., 1897, c. 203, s. 148 
(i), provides that the payment of any premium not lieing an in
itial premium, might be made within 30 days after becoming due 
by the insured or his beneficiary under the contract, when it 
would ipso facto be revived or renewed, any stipulation to the

(22) I) O. L. R.. 33.
(23) Coulter V» Equity Fire Ins. Co., 7 O. I,. It., ISO.
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contrary notwithstanding. The insured died about ten days after 
a premium hud liccomc due, leaving it unpaid. A firm of soli
citors, acting for the insured’s family, at once notified the com
pany of the death, and not knowing whether or not the premium 
had been paid, but, thinking that payment might hove been over
looked, asked, if it had not, to advise them, and they would pay 
it. Subsequently on the same day, the plaintiff called at the 
bead office and saw the secretary, who, with full knowledge of 
the fact of such non-payment, stated in answer to hor enquiry, 
that the policy was all right, so far as he knew. The solicitors’ 
letter had been handed over to the company's solicitor with in
structions to answer it, which ho did, by merely asking them to 
send in proofs of loss, and that the matter would receive prompt 
attention, making no answer to the enquiry as to non-payment. 
Administration was taken out by tlie plaintiff and proofs duly 
furnished, and it was not until some months afterwards, on the 
solicitors' enquiring when the amount of the policy would be 
paid, that they were informed that the company contested pay
ment for non-payment of the premium :—

Held, that the plaintiff was a beneficiary under the contract 
and entitled to make a claim under the jiolicy : and that the com
pany were estopped by their conduct from setting up the non
payment of the premium,

Tlie trial judge in his judgment says as follows: "l think, 
upon the facts More me. that I may infer that the secretary was 
entitled, aa within the scope of his authority, either general or 
particular, as far as this case is concerned to answer the ques
tions put to him by tlie plaintiff in the way he did, and to direct 
the solicitor to manage his part of the business In the way he 
did, and that the board of management approved of this method 
of dealing with the plaintiff. What leads me to that conclusion 
is that the letter written by Crorar * Vivrai-, addressed to the 
manager of the defendant company, seems to have immediately 
passed into tlie hands of the secretary, and to have lieen con
sidered by him along with the documents that accompanied it, 
and then, of his own motion apparently, transmitted to tlie
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solicitor for his opinion ; that when the plaintiff called at the 
defendants’ place of business the m>crctary seems to have Ixvn 
the person, anil the only person to whom she could address the 
rmpiiries she did address to him; and that the secretary’s evi
dent tends, as I think, to shew that the management of such 
matters was left largely to him. I think, therefore, that 1 am 
warranted in drawing the inference tliat I do; that when he 
made the answer to the plaintiff which he did make he was act
ing within the scope of his authority, or of his apparent author
ity, in such a manner as to entitle the plaintiff to rely upon his 
statement in the matter, and that that authority was conferred 
iijsin him. or is made to appear as if so conferred by the defen
dants" board of direitors, and was therefore binding u|>on the 
defendants as between them and the plaintiff.”

In the Divisional Court, Boyd, C., says: “I agree with the 
conclusions by the trial judge ami jury that the facte disclose a 
case of cstop|H>! against the company whereby Uie conduct and 
statements as well as the silence (when it was a duty to speak) 
Ilf the company’s agents operated to mislead the plaintiff and lull 
her into security during the currency of the days of grace.”

Meredith, J., says : “The secretary, well knowing that the pre
mium had not lieen paid and that the days of grace had not ex
pired, anil having before him the letter of the solicitors pointed
ly asking whether it had Isvn paid, and stating that if it had not 
they would see to the payment of it, instead of telling the truth 
said, that so far as he know the policy was all right, a mis-state
ment or concealment of fact—not a mere expression of opinion- 
intended to be acted on by the plaintiff, and acted upon hy her 
in the faith of its being disingenuous and true. No one can 
doubt that if the truth had been told the premium would have 
been paid or tendered within the 30 days. The pur|>ose of the 
plaintiff’s journey to the defendants’ head office and the object 
of lier enquiry were obvious ; whether the secretary was liound to 
tell anything or not, he was bound, if he chose to tell anything, 
to tell the truth, not to mislead her—to lull her into a sense of 
security, to her loss.”
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lu the Court of Appeal, the Court «aid : “There are two rea
sons which preclude the defendanta from act ting up the non-pay
ment. There was what took place at the interview between the 
plaintiff and Joliffe when Joliffe was asked by the plaintiff if 
the policy was all right ami he answered that it was all right 
so far as he knew, he knowing at the time that the plaintiff 
would act on his statement ; and it is proved that Joliffe had 
authority to ai t for the company. Then there is the letter from 
•Messrs. Crcrar & ('reran suggesting that Uie |iaynient of the pre
mium may have been overlooked, and saying that if it had not 
been paid they would see to the payment of it—to which the 
only answer made was to send in proofs of loss, nothing being 
said about there I icing any payment in arrear or any payment to 
Ik- made. The writer of the letter was authorized to deal with 
the matter aim was aware tlmt tile |iaymeiit hail not lieen made. 
Under these circumstances the défendants cannot now be allow
ed to say that there was no payment or tender of payment."’

The judgment of the Court of Apjical was affirmed by the 
Supreme Court at the hearing, without calling on counsel for 
the respondent. (84)

8. Uknkrai, Agents.

The definition given by Qwynne, J„ in Campbell Ft National 
Ins. Co., (85) and the power and authority of such agents, has 
been accepted and adopted by the Canadian courts in later deci
sions :

“The general agents of a foreign company doing business in 
this country must, 1 think, for the purpose of iveeiving pre
miums, be regarded in the same light as the rompény, them
selves. and we must, I think, hold that the payment made to such 
agents is the same as if made at the head office abroad, and that 
the knowledge and information brought home to the general

(24) People's Life Ins, Co. V» Tnttersall, (1 O. L. It., (Ill ; 11 O. L. 
It., :<2«; : :it Can. S. C. R., is*).

(25) 24 IT. C. C. P., at p. 144.
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agents bI tin* lived office in this country must lie regarded in tic 
suine light a» if it was possessed by and brought home to the 
head office in tJie foreign country.”

In Moffatl r« Heliance Mutual Life Ins. Co., (3ti) Armour, J„ 
has this to say with respect to the power of general agents:
<p. 878):

"Mr. Stauelilfe was the secretary, resident in Canada, of the 
lioard of directors in England, was appointed by them, and com
municated directly with them, and was the organ by which they 
communicated their will to all those transacting business with 
the defendant company in Canada, and his sayings and doings 
with respect to the business of the defendant company carried 
mi in Canada arc to Ik- regarded in the same light, so far as tin- 
defendant company aid concerned, as the sayings and doings of 
Mr. Butler, the secretary resident in England of tin- board of 
directors in England, with respect to the business of the defen
dant company carried on in England, would be.

“He was also the general manager of the defendant company 
of all the business carried on by them iu Canada, and would, 
according to the decision of the Court of Common Pleas, in 
Campbell cs The National Ins. Co.. 24 C. ?.. 133. and according 
to numerous decisions of the highest Courts in the United 
States, have, the lioard of directors being in England, the same 
general and ostensible authority to make arrangements for tin- 
payment and forbearance of payment of premiums payable in 
respect of policies effected in Canada, as the Iwiard itself would 
have.”

The defendant, an insurance broker, was the agent in Mon
treal of two foreign insurance companies, one of which instruct
ed him to cancel a certain risk in Montreal, which the defen
dant had accepted. After suggesting a reconsidérai ion. and the 
order la-ing repealed, he complied, and lie then immediately 
transferred the insurance to the other company for which he

ran) ts r. c. it., sot.
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“»* Wilt. Without informing tlwm Uiat the risk hail Iktii rvfus- 
■ si by the lirst company. He made the tranefvr, moreover, with
out the knowledge of the insured ami without notice to them, 
i In the same day a lire occurred in the premises insured, and the 
loss was paid by the company to which the insurance had been 
transferred. In an action afterwards brought by the latter 
against the agent, to be reimbursed the amount of the loss which 
they alleged they had paid without cause, and upon faim, repre- 
-entations by the agent:—Held, affirming the judgment of Wur- 
tele, J., (M. L II., 5 S. C„ 8(18), that the transfer of the insur
ance being made by the defendant, in good faith, before the lire 
• •ccurred, and in accordance with the custom of insurance bro
kers in Montreal, there was no fraud on his part, and he could 
not lie held liable. (87)

Under these holdings of the Ontario courts it would uppear 
clear that the general principles of estoppel applicable to con
duct of the officers of the company at its head office arc equally 
applicable to the general agents who represent foreign companies 
in Canada.

:. Isa 11. Ukneihl Agents.

There is a dearth of Canadian authority dealing with the 
extent to which the company will be bound where the agent has 
original authority to sign the policy, hut the American eases hold 
that his authority is commensurate with that of the company 
itself up to the time of the loss.

The result of the American decisions is stated in the follow- 
ng language by a leading authority: (88)

“These (local general) agents have authority to negotiate con
tracts of insurance, within limited territory: to collect the pre-

(2T) Connecticut Fire Ins. Co. t» Kavanagh. 81 11. I... :U0, M. !.. 
It., 7 Q. II., .122. AfItrimsl by the Privy Council (1802). A. ('. 473, lfi 
t„ X., 308. tie- Privy Council refusing to allow a now Issue as to 
allow n new lasue os to negligence to tie raised In a|i|ienl.

(28) Ostrander, on Fire Insurance.
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raiums, countersign and deliver policies; and to do all things 
necessary to be done on the part of the insurer to make the 
policy an effective contract of indemnity. The powers of this 
class of agents arc usually plenary in respect to all ordinary 
hazards. They are usually intrusted with policies signed in 
blank by the officers of the company, in which they have been 
authorized to write the names of the parties to be insured, the 
sums covered, and a particular description of the property to 
which the insurance relates. The powers of this class of agents 
may be. and doubtless are, in most cases, particularly set out, 
and fixed in definite terms, hv a written commission, or letter of 
instructions. When this is done, and the agent acts in excess of 
his authority, or fails to act when required, he will be liable to 
his principal for any injury he may have sustained by such mis
conduct. While a person dealing with on agent is put upon 
inquiry in reference to his authority to act, he is not bound, in 
the same manner that the agent is. bv the restrictive instruc
tions which the latter has received from his principal. He may 
judge of the agent’s authority by what lie is ]iermitted by hie 
principal to do. If it is known that the agent makes contracts 
of insurance, waives policy conditions, and docs all things which 
the principal himself could do in the management of the bus
iness. and his acts are ratified, general powers may be safely in
ferred. The authority actually given the agent is generally 
private, hut here is an apparent authority which will justify 
those dealing with the agent in supposing that his [lowers are 
plenary in respect to all matters preliminary to, and eventuating 
in. a completed contract of insurance. Agency will not be pre
sumed. It must he shown. But it will be sufficient to establish 
that the alleged agent has acted in the relations named with the 
approbation of the principal; that he has been held out as 
having the powers claimed. The secret instructions of the prin
cipal. defining and limiting the authority of the agent, are im
portant only in fixing the liability of the agent to the principal 
when disobedience or other misconduct occurs. Where, how
ever. the limitations imposed upon the authority of the agent



AGENCY 243

are brought to the knowledge of the insured, if he thereafter 
deals with him when acting in excess of such authority he will 
do so at his peril.

"All insurance companies have prohibited risks, and all, too, 
impose prudential restrictions concerning lines. There are 
limitations to the liberty and power of the agent in the accept
ance of the risk, concerning which he is fully instructed, but of 
which the public is not generally informed. Should the agent 
issue a policy on an interdicted risk, or accept a larger line than 
he had been permitted to write, and a fire should result before 
the policies were cancelled, the insurer would be charged with the 
loss, as, in the absence of any definite information in regard to 
the powers of the agent, the public would be justified in pre
suming that, in the selection of risks and fixing of lines, he was 
acting within the scope of his authority.”

The Supreme Court of Canada, thus states the powers of local 
general agents :

"Local agents are considered to occupy a more subordinate 
[losition, and their powers are generally more limited. To bind 
a company for all the acts of local agents, often of little ex
perience, in every hamlet or village, would be widely different 
from binding them for the acts and dealings of a general agent 
selected on account of his special business knowledge. The latter 
often act under powers of attorney and issue policies without 
consulting the head office, and in other cases policies are issued 
to them in blank fully executed by officers of the company, and 
requiring only to be filled up and countersigned by the agent. 
In the latter cases, also, policies are issued without consulting 
the head office. In such cases the agent is virtually the com
pany.” (29) •

As illustrative of the extent to which these local general agents 
may bind the company, the case of the Canada Fire & Marine

(28) Ottawa Agricultural Ins. Co. V» Sheridan, 5 Can. S. C. It., 
157, per Henry. J.
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Ins. Co. vs The Western Ins. Co. (ill!) may be I'iUxl. In this 
case, the head office of the plaintiff company was in the City of 
Hamilton, and they had an agent in Montreal named Bethune, 
who was also the agent of the defendants for the purpose of 
effecting marine insurance and re-insurances. The company was 
not experienced in marine insurance, and relied upon their 
agent who was an expert in the business, and gave him the fol
lowing extensive powers:

“Power to receive proposals for insurance, to fix rates of pre
mium. to receive moneys, to countersign, issue and renew and 
consent to the transfer of policies, subject to the rules and reg
ulations of the said company and such instructions ns may from 
time to time be given to its officers.”

The following statement is taken from the pleadings(2ii Grant, 
2li4) : The hill alleged tlmt in 1877 and previously the plain
tiffs carried on business in Montreal through one Bethune, as 
their agent, who was also the agent of the defendants there 
for the purpose of effecting marine insurances and re-insurances; 
that plaintiffs defined the extent of the authority conferred on 
their agent as follows: “With power to receive proposals for 
insurance, to fix rates of premium, to receive moneys, to counter
sign, issue and renew, and consent to the transfer of policies, 
subject to tbe rules and regulations of said company and such 
instructions as inav from time to time be given to its officers;” 
that on the 30th of October of that year certain parties shipped 
a large quantity of wlicat and other grain for Great Britain in 
certain vessels, one being named “Northumbria”, then lying in 
the port of Montreal, and insured such wheat anil grain against 
the perils of navigation in various insurance companies, and 
amongst others in that of the defendants, through Bethune, act
ing as their agent, for the sum of $7,700, and he immediately 
thereafter reported to the defendants that he had re-insured 
$2,700 of such risk, not stating in what company such re-insur
ance had been effected ; that on the 14th of November plaintiffs 
for the first time received-information from Bethnne that he had 
issued a certificate, or policy of the plaintiffs. No. 199, dated on

(9(1) 2(1 fir.. 2(14; ,7 A. n.. 244.
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the 30th of October, re-insuring that amount, and on the 19th 
of the said month of November the plaintiffs received from 
Bethune a letter dated the 16th of that month containing the 
following information, and nothing further regarding such risk: 
"I am afraid wo are going to sustain a considerable loss bv the 
Northumbria ; she is stranded on Anticosti and on the 14th 
of December following the defendants made an application to 
the plaintiffs for payment of such re-insurance of $2,700, and 
such claim was approved by Bethune. who drew on plaintiffs for 
the amount, and they, relying on the good faith of their agent, 
and believing from the representations made by him that he 
had, before the loss happened, or at all events before he became 
aware of it. entered into a legal and binding contract on behalf 
of the plaintiffs, and that they were legally liable for that 
amount paid the same.

The bill further alleged that in February 1878. Bethune ceased 
to he an agent of the plaintiffs in Montreal, and a new agent was 
appointed, and that in May following, the plaintiffs received 
information which led them to believe that such certificate of 
contract of re-insurance had not in fact been issued to or entered 
into with the defendants until after the loss had occurred, and 
Bethune had information thereof; that information of the 
stranding of the vessel was received in Montreal about noon of 
the 13th of November, and Bethune hoard of the loss about the 
same time, and then «et about to make good his report to the 
defendants as to his having re-insured, and then prepared the 
said certificate No. 199. dating the same back, and issued the 
same to himself as agent of the defendants, and on the evening 
of that day reported the issue thereof to the plaintiffs, but with
held all information as to the lor,, though in possession of such 
information at the time ; that next day Bethune reported the loss 
to the defendants, but did not report the same to the plaintiffs 
until three days later.

The bill further stated that the defendants sometimes pre
tended that Bethune at the time of effecting the insurance for 
$7.700 in the defendants’ company, made a promise to himself
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us agent of the defendants, or entered a n< te or memorandum 
in the registration which he kept of the defendants" business at 
Montreal, that $2,700 of said insurance was to be re-insured 
with the plaintiffs, and that the plaintiffs were bound by such 
promise or note or memorandum; but the plaintiffs insisted 
that no such note or memorandum was made or entered until 
after Bcthune knew of the loss; but that if the same were made 
or entered before knowing of the loss it was done by Bethune as 
agent of the defendants, and that plaintiffs could not be bound 
thereby, as the Act incorporating the plaintiffs (39 Vic. ch. 51, 

sec. 15) requires that “all policies or contracts of insurance 
issued or entered into by the said company shall be signed by the 
president, or one of the vice-presidents, and countersigned by 
the managing director, or secretary, or otherwise, as may be 
directed by the by-laws, rules and regulations of the company, 
and being so signed and countersigned shall be deemed valid and 
binding upon the company, according to the tenor and meaning 
thereof,” and that therefore the plaintiffs could not be bound by 
any verbal contract of re-insurance, or by any mere informal un
signed memorandum.

The prayer of the bill was, that such certificate or contract of 
re-insurance might be declared to have been fraudulently signed 
and issued by Bethune to the defendants, and the same declared 
void ab initio; and that the sum of $2,700 had been paid to the 
defendants by the plaintiffs in consequence of the fraudulent 
conduct of Bethune. and that plaintiffs were entitled to recover 
hack the same.

The defendants answered the bill setting up that prior to the 
30th of October 1879, the plaintiffs had issued to the defendants 
an open policy of insurance. No. 202, duly signed and counter
signed. as required by law, but which since the happening of the 
e vents set forth in the bill had been handed back to the plain
tiffs, and defendants were unable accurately to state the con
tents thereof, but the same was in full force and effect at the 
lime when the said re-insurance was effected and fully covered 
the risk in the bill nentioned. and rendered the plaintiffs liable
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on the happening of the events set forth in the answer; that on 
the 13th of October the defendants having effected the insurance 
on the grain in the Northumbria for $7,700, their inspector, 
William Leslie, applied to Simpson & tiethune, as agents of the 
plaintiffs, for a re-insurance of $2,700, and as such agents they 
accepted the same, and such re-insurance was effected according 
to the conditions of such open policy, and the application wa« 
made and accepted in the usual and invariable course of bus
iness in such cases, and the course of dealings theretofore 
adopted between the plaintiffs and the defendants, and that to 
repudiate such a course of dealing would be a fraud on the de
fendants; and that on the 1st of November the defendants re
ceived from their agents in Montreal a daily report of cargo 
risks which set forth the said re-insurance of $2,700; that 
about that date Simpson & Bethnne dissolved partnership, and 
Bethune alone continued during the remainder of the year 1877 
to act as agent of the plaintiffs.

The defendants further alleged that subsequently they re
ceived from Bethune a cargo certificate, bearing date the 30th 
of October 1877, and dated at Hamilton, duly signed by the gen
eral manager of the plaintiffs, certifying that the defendants 
were insured under and subject to the conditions of the said 
cargo policy No. 202. in the sum of $2.700, and submitted that 
whether the said certificate was or was not made under the cir
cumstances detailed in the bill their rights on the one hand and 
the liability of the plaintiffs on the other were the same, and 
that the liability of the plaintiffs accrued from the acceptance 
hv the plaintiffs' regularly constituted agents of the risk, and 
which was duly noted hv such agents in their re-insurance bonk 
at the time such re-insurance was effected; and that the only 
purport and effect of such certificate was an acknowledgment by 
the general manager of the plaintiffs that such re-insurance had 
lieen effected under and subject to the conditions of the said 
policy; and the defendants submitted that they paid the plain
tiffs the premium upon the said re-insurance at the time and in 
the manner, and according to the well established usage in such 
cases, and that they had done everything that was necessary,
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usual, or proper for them to do to entitle them to receive the 
*2,700, which they admitted having been paid to them by the 
plaintiffs.

The cause having been put at issue, evidence was taken before 
the Court, the effect of which sufficiently appears from the 
judgment.

The following facts arc extracted from the judgment of Blake, 
V. C. :—Mr. Bethune had no power to insure for the defendant 
company on a risk to a greater extent than $5,000, and having 
received an application to the Western for $7,700, he re-insured 
the risk to the extent of $2,700 in the plaintiff company. The 
evidence showed that the agent Bethune had given instructions 
to his clerk for the preparation of an application, and his clerk 
said that he then entered in the proper book the fact of the re
insurance and prepared and handed to another clerk the applica
tion showing the amount of the risk and everything connected 
with it.

The way the business between the plaintiff company and Mr. 
Bethune was transacted was that a form of policy was sent from 
the manager in Hamilton to the agent at Montreal, which 
guaranteed an insurance for any marine risks not exceeding 
$5,000 each, which the agent might sec fit to write in the policy. 
The mode of covering a risk by the policy was to insert on the 
hack of it the risk, the rate, the amount, and so on. The Vice 
Chancellor held that this constituted the insurance, and the in
surers then occupied the same position as if the policy received 
by the agent had written on the back of it “This policy of insur
ance in favour of the insured is issued as if direct from Hamil
ton in their favour."’ And he further held that the sending of a 
certificate to the head office, which was customary when an in
surance was effected, was not necessary for the purpose of put
ting the company on the risk, and, finding that there was no 
fraud in the transaction, he gave judgment for the defendants.

On appeal this judgment was affirmed, Moss, C. J., say
ing: (31) “It appears to me, upon the whole evidence, that

(31) 5 A. 1$., at p. 252.
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there was a valid and binding contract of insurance. There is 
nothing in their charter which prohibits them from authorizing 
an agent to effect an insurance in any form that the exigencies 
or conveniences of business might render expedient. There i« 
nothing in the evidence which, when fairly weighed, leads to 
the inference that they had the slightest intention of placing 
any restriction upon the powers of their agent. It seems to me 
that the is much justification for the observations of the 
learneil Vice-Chancellor that the position of principal and agent 
were here inverted. It is quite certain that to him they looked 
for instruction and guidance as to the best mode of transacting 
their marine business. In that their home-officials had no ex
perience, while with Bethune it was a specialty. The directions, 
meagre as they were, which they did give, were not meant for 
limitations of his authority, but as means of apprising them of 
the amount and character of the obligations into which he had 
entered on their behalf. They were well aware that he also re
presented the defendants, and that it was the practice to give 
them an interest in the risks which that company had assumed, 
yet they never gare him any special or extraordinary directions 
as to the manner in which that particular business was to be 
done, or those transactions authenticated. They are, therefore, 
in no better position — I am far from saying that they are in 
an equally good position — as if the defendants had, through 
an independent agent, applied to Mr. Bethune, on the 30th 
October, to effect a re-insurance. I confess that, considering the 
powen Bethune had actually received and ostensibly enjoyed, it 
appears to be beyond reasonable doubt that upon the state of 
facts found by the Vice-Chancellor he would have made the 
plaintiffs liable to the defendants. The case would have been 
simply that of an agent of the latter applying to an agent of 
the former, possessing the plenary powers described in the evi
dence, to effect a re-insurance, of that application being accepted, 
of the acceptance being communicated, and of the consideration 
being given. I mention the latter circumstance because I take 
it to be indisputable that the plaintiffs had sanctioned and ra-
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tifietl the course of ilciiling by which the defendants were merely 
charged with the amount bf premium at the time. In fact, a 
moment’s consideration shews that this was the necessary result, 
during the interval elapsing before his next report, of the double 
agency of Bethune. A payment from one company to the other 
by him «luring that period was a mere matter of book-keeping. 
I should certainly be amazed, and I think the mercantile com
munity would be startled, if authority could be found for the 
proposition that under such circumstances the plaintiffs could 
have repudiated liability because the defendants’ agent had not 
eared to obtain a certificate of re-insuranee — a certificate, it 
will be observed, which would not have been signed by the 
president and secretary, but by the latter alone, and with respect 
to the issue of which it was never intended that the least discre- 
tion should be exercised by any representative of the company 
but Bethune.

“I am, therefore, prepared to hold that there was a contract to 
re-insure binding upon the plaintiffs.

“In my opinion the appeal must be dismissed, with costs.”

Patterson, J. A., says: “There wrs the written application by 
the Western Company to the Canada Fire and Marine. There 
was the express acceptance of the offer verbally made bv Mr. 
Bethune. It was decided to re-insure this particular risk with 
the plaintiff company, after a discussion between Mr. Bethune 
and Mr. Leslie, while the other two risks were given to another 
company, not because this company was preferred as the safer 
of the two, but because the risk was considered the best of the 
three. The selection was made in the interest of the plaintiff 
company, not in the interest of the defendants. It was thus a 
good deal like an offer or request from the plaintiffs, acceded to 
by the defendants. So far therefore as a verbal acceptance by 
the agent of the plaintiffs could operate to bind the plaintiffs, 
that fact may be taken as clearly established. On the part of 
the defendants there was the offer or application, which was thus 
accepted—there was the communication of the transaction to
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the head office, in addition to what was itself an effective com
munication from the very nature of the business as done by the 
agent ; there was the placing or the attempt to place the ac
cepted application in the usual course for the preparation of the 
more formal documents ; and there was the payment of the 
money according to the system in force between the companies.

“I think, that setting aside any question as to Mr. Bethutie's 
authority, these acts were sufficient to create a contract to insure, 
which under the law of this province entitled the defendants to 
demand a valid policy.

"Then as to the agency. Tt has lieon urged bv Mr. Blake for 
the plaintiffs, that the mode in which it was intended that their 
business should bv conducted, and to which I have already ad
verted, being shown, and it being also apparent that the bus
iness of the Western Company was conducted on the same sys
tem, there should be considered to exist a limitation of the 
agent’s power to hind his principals by business done in that 
mode only, and that each company should be taken to have had 
notice that the other had so limited his authority.

“It does not strike me that this view can reasonably be taken 
of the evidence. The plaintiffs could, if they had so desired, 
have given specific instructions to their agent confining his 
powers within well defined bounds, and guarded their dealings 
through him so as to avoid creating a belief in those with whom 
they did business that his authority was more extensive.

“They did nothing of this kind.
“The secretary said upon his examination in the cause. ‘If 

Mr. Bethune on the 30th of October, had received instructions 
for the risk and had received money for it. but had not issued 
the certificate, I should sav, that he as agent had power to bind 
the company for any reasonable time while the certificate was 
being made out ; by a reasonable time, I mean during the same 
day, but not longer ; if the agent delayed for a week to make 
out the certificate I should say it depended upon the particular 
circumstances of the case as to whether the company would bo 
bound or not, if the agent was only authorized to receive risks
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uud issue the certificates forthwith on receipt of the premium. 
Wc gave the agent instructions only as to the lines which he was 
to write, hut no instructions as to the time within which he wa< 
to issue certificates; wc gave our agent no form for receiving 
applications for marine risks, nor any instructions as to tin- 
manner in which lie was to receive them; lie was authorized 
to hind our company in marine business without referring to 
the head office: he was to report each day what risks he had 
put us on.’

“Suppose the agent had given a certificate on 30th of October, 
and had reported the risk in his daily return for that day; and 
that after the loss, the plaintiffs, upon production of the certifi
cate, and after referring to the daily report, had paid the 
money, but. had subsequently discovered that the risk had not 
been endorsed upon the policy ; could it be reasonably contended 
that under these circumstances they could have insisted on the 
money being returned to them? I should say clearly not. Yet 
there would have been no such legal contract as the statute 
calls for. The certificate would have stated that there was such 
a contract, but that would have been untrue. S- would the re
turn. But these instruments would have been rettv conclusive 
evidence of an acceptance of the application d a communica
tion of that acceptance to the assured — i her words, of an 
agreement to insure. They would not have been a policy, but 
they would have proved an agreement upon which the issue of a 
policy could have been enforced.

“The evidence of such an acceptance and agreement before us 
may be less distinct, but that is a question of degree only. The 
fact that there was such an acceptance results from the facts 
found by the Vice-Chancellor.

“In my judgment the agent was authorized to bind the com
pany by that acceptance.

“I think the plaintiffs have failed in establishing a ease for re
payment of the money, and that the appeal should be dismissed, 
with costs."’

But if the insured knows, or must be taken to have known
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that the local general agents have no |lower to alter a policy
issued from the head office, tlie company will not be bound by
any alteration made by the local general agent. (3*)

4. I AH'AL AGEN TS.

It is with respect to this class of agent that most frequently 
the ourts hove applied that principle of estoppel which was 
enunciated in Montreal Assce. Co. vs McGillivray, supra, pp. 19, 
21, 218, namely that an agent may bind his princi/ialby arts done 
within the scope «/ his general and ostensible authority although 
these aets may exceed his actual authority as between himself 
and his principal.

With respect to the extent to which an insurance company 
will lie held estopped by the conduct of its local agents, it will 
facilitate the inquiry to consider in the first place the method 
and procedure by which fire insurance contracts are commonly 
entered into.

It is the custom of Companies in Canada to employ agents 
throughout the country who have authority to solicit applica
tions for insurance and to bind the company for a short term 
contract, usually extending over thirty or sixty days.

For the .purpose of entering into such contracts, the agent is 
furnished with certain printed forms, having blanks which 
require to be filled up. These forms consist of the application, 
the interim receipt, and, where the insurance is on the assess
ment system, a premium note.

The Application.

The application, where written, contains inquiries intended 
to cover all the facts and circumstances material to the risk, and 
as forming part of the application, there is a plan or survey 
showing the property insured and the existing conditions of the 
risk as regards surrounding buildings. Where the property in-

■t-) Plggntt r* Employer* Liability, 31 O. It. (WG; Infra p. 327.



254 THE LAW OF FIRE INSURANCE IN CANADA

sured is ill cities and towns the reference is usually to the plans 
and surveys prepared by the insurance companies, and popularly 
called “Goade's Plans.”

It is presumed that the company lias included in the questions 
contained in the application all matters with respect to which 
it requires information as being material to the risk .(33)

The applications of some insurance companies contain a clause 
expressly warning the assured that if the agent soliciting the 
risk takes part in the preparation of the application, he shall 
for such purpose be deemed solely the agent of Ihe applicant and 
not of the company. The presence of such a clause, as will be 
jointed out later on, becomes of the highest importance in con
sidering how far a company is estopped by the conduct, advice 
or representations of its agent.

In the applications of some mutual insurance companies that 
insure only a certain class of fire hazards, there is frequently 
printed prominently ujon the application, a notice to the ap
plicant calling his attention to the excluded risks. In such case, 
the agent having no power to receive applications for insurance- 
on subject matters excluded from the risk which the company 
undertakes, if notice is given to the applicant by the applica
tion that such matters arc not the subject of insurance, it is im
possible on any principle of estoppel to bold the company liable. 
This view was that held by the Court of Chancery (34) in a 
case in which the facts were as follows :

The plaintiff's application contained, in larger tyjjc than the 
body of the document, and in a conspicuous place, the following 
notification to the applicant: “Only farm buildings, dwellings, 
out-houses belonging to them, country school-houses, churches, 
meeting-houses, and the out-houses belonging to them, are in
sured.” The agent undertook to insure grain in stacks. The 
interim receipt mid as follows: “Received of—premium note 
for—,... for an insurance of... with the... Company, agree-

(83) Klein i'S Union Ins. Co., 8 O. R., 234.
Vide also Laldlaw vt Liverpool & London * Globe, Infra, p. 287.
(34) Henry re Agricultural Mutual Ans’ce. Co., 11 Gr., 125.
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ably to his application to that effect subject to approval by the 
Board of Directors, money and note to be returned in case ap
plication is rejected. Mem.—If applicant does not receive his 
policy within four weeks and is not notified of the risk being 
declined, he is recommended to write to the secretary on the sub
ject.”

The risk was declined and notification sent to the plaintiff 
at his post office address within two weeks, but the plaintiff not 
having applied at the post office, never received the letter of 
refusal until after the fire. Upon this state of facts Vice-Chan
cellor Spraggu, said :

“ The applicant for insurance had a right to assume that the 
agent had the ordinary authority of insurance agents receiving 
applications, unless informed otherwise by the agent, or by pa
pers to which he, the applicant, was a party... The printed form 
of application contains information as to what is insurable. The 
applicant makes this his own act. It is given to him by the agent 
as containing the form of application which he is to make, and 
informs him of what the company is prepared to insure, and by 
inference that it insures only what is enumerated... This pro- 
Jiosal is not a proposal only, but contains notes bv the company 
for the information of parties applying to insure. If it informs 
applicants that it insures only certain classes of prot>erty, it 
necessarily informs them that their agents’ authority extends 
only to the insurance of such property. It might be that this 
information was conveyed in such a way or form, that a person 
of ordinary intelligence, and giving such ordinary attention as 
a prudent man would give to a matter of business, might not 
observe it... And 1 should be disposed, if the language used were 
ambiguous, or if the information as to the classes of property 
which only the company would insure, were inserted in an obscure 
place, where the applicant would not look for such information, 
to hold the information not conveyed ; but I cannot sav that 
the paper is faulty in either of these respects. If read through 
by Henry, and it was his business, if lie desired to lie safe, either 
to read it or have it read to him, he would have learned that the



256 TUE LAW OF FUIE INSURANCE IN CANADA

company (lid not insure stacks of grain, and therefore that the 
agent had no authority to do so. If he omitted this common 
business precaution, it was either because he was careless, or be
cause he trusted to what the agent said to him. If he did either 
it was his own fault, and he, and not the company should, bear 
the consequences.”

This decision was not followed, nor in fact referred to in 
Coekburn vs British American. (35)

The facts of that case shortly were that the application signed 
by the assured contained this endorsement: “Special: To be sub
mitted to the company for approval before receipt is issued... 
Applications for insurance on property where steam is used for 
propelling machinery must be approved by the head, office at 
Toronto before the company will be liable for any loss or dam
age."

The plaintiff's attention was not drawn to these endorsements, 
and he was not aware the agents had no authority to grant the 
interim receipts on this account. The application was either 
never received, or mislaid by the company, and was refused on 
the 13th October and a letter sent on that date to the agents, 
notifying them of the fact, but the agents failed to inform the 
plaintiff of the refusal, their reason for so doing being that the 
company had not returned them the money paid by the plaintiff, 
so that they might refund it to him. The fire occurred on the 
26th October. The note of the case does not show the period over 
which the insurance was to extend. The judgment of the Divi
sional Court was given by Chief Justice Armour, who, referring 
to the endorsements on the application, says :

“These indorsements formed no part of the application re
quired to lie signed by the plaintiff Coekburn, nor were they ever 
brought to his notice, and when he made the application and 
the interim receipt was issued to him the agent issuing it was 
acting in the apparent scope of his authority, and was to be 
deemed prima facie to be the agent of the company. These in-

(35) 19 O. R., 245.
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donee mcnts were rallier instructions to the agent than warnings 
to the applicant... The defendants, moreover, never repudiated 
the contract of insurance which purported to have been effected 
by the application of the plaintiff and the interim receipt issued 
to him, but merely determined to put an end to it, treated it as a 
subsisting contract and elected to retain the premiums earned 
thereunder from the time it was made up to the time when they 
determined to put an end to it and so approved of the contract 
so made.”

It is submitted that in so far as the latter case is inconsistent 
with the principle above expressed, and the decision in Henry 
vs Agricultural Mutual, it is not good law. The applicant 
should be held bound by information as to the character of the 
risk which the company only undertakes to insure expressly 
brought to his attention when the application is made. Ami 
this for the same reason, and in accordance with the same prin
ciple as he is held bound under the exception from the com
pany’s liability hereafter expressed, (infra, p. 270,) where limita
tions upon the agent’s power are expressly brought to his notice 
at the time of the application.

The powers op the local agent to bind the company by

ESTOPPEL MAY BE CONSIDERED UNDER THE FOLLOWING 
HEADS :

First. With respect to the interim receipt.

Second. Effect upon the policy, of misrepresentation in ap
plication.

Third. Estoppel of company by conduct of agent after issue 
of policy and before loss.

Fourth. Estoppel after loss.

First. With respect to the interim receipt.

The local agent represents the company for all the purposes 
of the interim contract.

9
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We propose now to establish, by reference to the Canadian 
decisions, that although the local agent who, as between himself 
and the company is a special agent having authority only to issue 
interim receipts, binding for a limited period, nevertheless by 
the application of the principle of estoppel he is held to repre
sent the company in making such interim contract, and there
after while the same subsists, for all purposes of the insurance 
not inconsistent with the limitations upon his powers clearly 
shown by the documents evidencing the contract. (36)

In a comparatively recent case, where the action was brought 
against a Mutual Ins. Co., that accepted a promissory note for 
the premium in lieu of cash, the Chief Justice points out that 
the contract in that case was to be found in the application, the 
promissory or premium note, and the interim receipt. (37)

To elucidate the proposition set out above, it will be useful to 
consider in detail some çf the leading cases decided by our 
Courts. „

The plaintiff had been insured under an interim receh . which
read : “Received of................. . .the sum of $....................being
the premium on an insurance to the extent of.............. on prop
erty........................... . subject to the approval of the Board, the
said party to be considered insured for twenty-one days from 
the above date, within which time the determination of the 
Board will be notified. If approved, a policy will be delivered, 
otherwise the amount received will be refunded, less the pre
mium forjlie time insured.’’

The agent notified the plaintiff that his application had been 
accepted by the Board, which the Company denied ever having

(30) Tills general statement of the taw must he read subject to 
the general rule applicable to all Insurance contracts that the pre
mium Is prima facie Invariably payable In cash, except where, as In 
mutual companies, a premium note is given, subject to assessment; 
anu only the most positive evidence that the company has permitted 
the agent to abrogate the rule will suffice to permit the Insured to 
set tip In any case waiver or estoppel. (Supra, p. 30 et seq.)

(37) Dominion Grange VI Bradt, 25 Can. S. C. R., 154.
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authorized him to do. Chancellor William Hume Blake, in pro
nouncing judgment, said :

“Newbury was agent for the defendants to say whether or not 
the insurance was accepted. He said it had been, and this was 
binding on the Company.”

Spragge, V. C., said : “The local agent must, in my opinion, 
be treated as the officer of the company to communicate with 
persons effecting insurances, and what he says or docs in that 
capacity within the proper bounds of his authority, must be held 
binding on the company.” (38)

Where the interim receipt read as follows :
“Received........................... being the premium of insurance on

property for twelve months, and for which a policy will be is
sued.................... within HO days, if application is accepted, etc.
Otherwise this receipt will be cancelled and the amount of un
earned premium refunded.”

Chancellor Van Koughnct, in pronouncing the judgment of 
the court said: “I take this receipt to contain a contract for an 
interim insurance, that is, till the transaction evidenced by it is 
rejected by the manager.,.. I should I think hold that by means 
of this receipt and the payment of the money which it acknow
ledges, an insurance was effected binding on the company and 
that it continued to be binding up to and at the time of the 
fire, no rejection of it having taken place in the meantime. The 
company, it is true, had no opportunity to reject because their 
agent had never informed the manager of the risk; but they, 
not the plaintiff, must suffer by his neglect or fraud.” (39)

In another ease the interim receipt read as follows :
“Received from.. .... . .the sum of.....................being pre

mium for insurance of..........................as per application, for the
term of one year, as described in application ; and also on the 
conditions only therein, expressed bearing date this day, subject 
to the approval of the Board of Directors, and to the clauses and

(38) Penley rs Beacon Ass. Co., 7 Gr., 130 (1859).
(39) Patterson V» Royal Ins. Co. (1867), 14 Or., 169.
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conditions of the policy when issued. The said party and prop
erty to be considered insured until otherwise notified either by 
notice mailed from the head office or by me to the insurer’s ad
dress within one month from the date hereof, when, if declined, 
this receipt shall bcoome void and be surrendered.

“N. B.—Should applicant not receive a policy in conformity 
with his application within twenty day from the date hereof, he 
must communicate with the Secretary direct, as after one month 
from this date the receipt becomes void.”

Signed, It. Q. HIRSCHFELDER, Agent

The policy not being received within twenty days, the plaintiff 
made frequent application to the agent who told him this delay 
was not material, but to make all right gave him from time to 
time other interim receipts. Proudfoot, V. C., held that the 
first interim receipt was a binding contract for one year, and the 
N. B. clause added no additional term to what was contained in 
the body of the receipt. (40)

An interim receipt read as follows :
“Received from......................... the sum of................being the

premium on the insurance to the extent of................... for their
stock of....................all contained in the stone building on the
south side of King Street as described in the agency order of 
this date ; for 12 months, subject to the approval of the Board 
of Directors, the said party to be considered insured until the 
determination of the said Board of Directors be notified, and if 
approved of, a policy receipt and afterwards a policy will be 
delivered ; or if declined the amount received will be refunded, 
less the premium for the time so insured.”

The application described the goods as being contained “in a 
stone building covered with tin, marked No. 1 on diagram, on 
the south side of King Street, Hamilton, the whole as a dry 
goods store. See diagram on policy 1377249 expired.”

On the face of the application there was written in pencil:

(40) Hawke V» Niagara restrict Mutual (1876), 23 Or., p. 139.
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“There is an opening in the east end gable through which com
munication is had with the adjoining house.” The application 
was made on the 9 th August, and on the 10th the plaintiffs noti
fied the agent in writing that they had added two flats to their 
premises over the store next door, and that part of the stock was 
in the new flats. The agent subsequently fixed an increased 
rate which was paid by the plaintiffs; the agent, failed to inform 
the defendants of the notice of the 10th August. A policy was 
subsequently issued describing the building as in the applica
tion, and referred to the opening as it was pencilled on the appli
cation but besides describing the building as contained in the 
interim receipt went on to say “and marked No. 1 on the dia
gram of the premises endorsed on the application of the insured 
filed in this office as No. 10995, which is their warranty and 
made part thereof.”

A loss having occurred, the company’s contention was that by 
the terms of the policy they had expressly limited their liability 
to the goods contained in the original building, and that the 
increased rate was charged simply for the increased hazard 
arising by the cutting open of the communication between it and 
the adjoining house. The judgment at the trial, in favour of 
the plaintiffs, was appealed against, and the Court of Queen’s 
Bench held that the policy must be construed as against the 
plaintiffs. The plaintiffs thereupon filed a bill in equity, 
praying that the policy might be amended by inserting appro
priate words showing that it was intended to cover the goods in 
the adjoining house, which action was tried before Vice-Chan
cellor Blake, (21 Grant, 458), who held that the mistake was 
that of the agent for which his principals, the insurance Com
pany, were liable.

The case was reheard before the full court of Chancery, where 
the decree below was affirmed.

On appeal to the Court of Appeal, it was held that as the 
.policy did not cover the goods in the added flats, the Court 
should hold that the receipt given by the agent continued in 
force until the time of the fire.
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Upon appeal to the Supreme Court of Canada, the Court 
being equally divided, the judgment of the Court below was af
firmed. In his judgment Chief Just tee Richards, says:

“The agent has the same power to make alterations or modifi
cations of an insurance as he has to make an original insurance. 
In all cases the agent has a power subject to the control of the 
head office. The agent had this power of modification pend
ing the issue of the policy............... I think it is satisfactorily
shown that Hooper (the agent) had the fullest power to bind 
the company with regard to all preliminary matters connected 
with the effecting of an insurance until what he did was disap
proved or affirmed by the company. Looking at the written 
application and the notice of the 10th of August as to the al
terations in the premises and the payment of the additional 
premium, making the rate of plaintiffs’ stock one per cent. ; the 
giving up of the old receipt and the granting the new one on 
the 23rd September, though dated 9th August, I think the in
surance under this receipt did cover the plaintiffs’ stock in the 
whole of the premises, and was not confined to the part of the 
stock that was not in the flats that had been added.”

Strong, J„ says : “Assuming that the application is to be re
ferred to for the purpose of identifying the premises, we must 
read that document in connection with the interim receipt and 
as modified, as regards the description of the premises, by the 
letter of the 10th August. Then collecting the agreement from 
these three documents, the true contract between the parties ap
pears to me to have been precisely that which the respondents
allege, and Hooper admits it to have been................. The result
in my judgment is that the original agreement for insurance, 
evidenced by the receipt remained undetermined at the date of 
the loss and the respondents are entitled to enforce that con
tract.” (41)

An interim receipt was given on a stock of goods on the 19th

(41) Wyld vi Liverpool and London and Globe, 38 U. C. R., 284, 
21 Or., 458, 23 Or., 442, (1 Can. S. C. R., 604).
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November 1877. The plaintiff made an assignment for the ben
efit of his creditors to one McKenzie on the 28th November. 
Fire occurred on the 15tli January following, and before the 
policy issued. When issued, the policy was dated the 12th De
cember. The interim receipt provided that the property should 
be held insured for 30 days from date or until notice be given 
that the proposal is declined. Holmes was the defendants’ agent, 
and the assignee stated that he was present when the application 
was made for the insurance, and Holmes then knew that plain
tiff had called a meeting of the creditors for the 12th Novem
ber. After assignment was made McKenzie asked Holmes if it 
was necessary to notify the Insurance Company of the proposed 
assignment, to which he replied, No,' as the policy was payable 
to the creditors on its face it was not necessary to notify the 
Company ; that after the trust deed was drawn up he asked the 
agent to inform the Company and was again informed that it 
was unnecessary, as the policy was payable to the creditors. De
fendants denied knowing anything about the assignment until 
after the fire.

In this case the interim receipt read as follows :
“Deceived from .....................of........... .. $............... being

the premium of an insurance to the extent of $.............on the
property described in his application of this date, subject how
ever to the approval of the Board of Directors, etc. And it is 
hereby declared that the property so described shall be held in
sured for 30 days from this date or until notice be given that the 
proposal is declined, but the insurance hereby made is subject 
to all the conditions, rules and regulations contained in and en
dorsed upon the printed form of policy in use by the company at 
the date hereof.

“N. B.—In the event of the above insurance not being com
pleted an equivalent portion of the premium now paid will be
retained for the period during which the Company has been 
upon the risk.”

In giving judgment the Court of Queen’s Bench, said : “If the 
assignment had been made after the policy was issued, I should
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be of opinion (lie agent who took and forwarded the application 
and gave the interim receipt had not the power to assent to it on 
behalf of the company, without direct proof that he had the 
further authority to assent to such assignment.

“Had he the power to give assent to the assignment, while the 
application was subject to approval and the temporary insur
ance was in force? I think he had. His business was to take 
all preliminary measures and to do all precedent acts to the pro
curing of the policy.

“It would be the business of the agent to receive notice of the 
withdrawal of the application, if the applicant withdrew it, or 
if he made any amendment of or made any change in the nature 
of the property insured, or made any transfer of it, or if he be
came insolvent or died, because these are all matters antecedent 
to the issuing of a policy, and subjects properly coming within 
the line of duty of a person who is authorized to receive applica
tions for a policy and to grant an insurance pending the con
sideration of the application."

When this case came before the Court of Appeal, the judg
ment was reversed, the court holding that it was immaterial 
whether the insurance was effected by interim receipt or by the 
policy subsequently issued, as in either case the contract was sub
ject to the conditions which the statute imposed on all insurance 
under sec. 41, a section that declared that in case the property 
was alienated by sale, insolvency or otherwise, the policy should 
be void, unless the transfer to the assignee was approved by the 
Board of Directors. And inasmuch as the directors did not ra
tify, and in fact were never asked so to do, the subsequent in
surance disentitled the plaintiff to succeed.

This case finally came to the Supreme Court, where the judg
ment of the Court of Appeal was reversed.

Chief Justice Ritchie, in his judgment says: “All matters 
connected with the transaction both before the interim receipt 
and after, and before the date and issue of the policy and its 
delivery, as a valid and binding instrument, were fully and 
truthfully communicated to the agent authorized by the com-
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pany to effect the insurance. In fact all was «lone under his ad
vice and subject to his directions. He was the party, as agent 
for defendants, in immediate communication with the assured 
and the assured through him with the defendants. I think he 
must be assumed to have been furnished by his principals with 
all necessary information to enable him to deal in a proper man
ner with the parties who the company, through him, sought to 
get to insure with them.■,

Mr. Justice Henry thus refers to the powers of the agent : 
“Some Fire Insurance companies provide against their liability 
through the mistake or wrongful act of any of their local agents, 
and the policies provide that if an application be filled up by 
such agent it will be deemed the act of the applicant. There is 
no such provision in this policy and in such a case I must look 
at the act of the agent here as that of his principal. He had 
authority over the whole subject matter up to the receipt of the 
premium and the granting of the interim receipt, and as I hold, 
he was the proper recipient of a requisite notice of any change 
up to the waking of the policy."

Mr. Justice G Wynne, after referring to the communications 
between a local agent and the assured, says: “Now at this time 
the policy had not been granted, nor was it executed for a fort
night afterwards ; there can be no doubt that upon the 28th 
November Mr. Holmes, the respondents’ local agent, to whom 
the application was originally made, was as such the agent of 
the defendants to receive information and notice of any matter 
which might influence the defendants in determining to grant 
the policy or to decline assuming the risk, as he was their local 
agent to receive the application in the first instance, and notice 
to him of the intention to execute the trust assignment and of 
the fact of this having been executed when executed, was notice 
to the respondents.”

Again he says :

“The case when analysed and its facts are thoroughly under
stood, seems to me to be free from all difficulty, the whole point
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being whether or not an agent of an insurance company au
thorized to receive applications for insurance and who had re
ceived such an application, is the proper person (while the ap
plication is still under the consideration of the company, who 
have not yet agreed to grant the policy) to whom any alteration 
in the subject of the insurance affecting such application ard 
material to be communicated to enable the company to determine 
whether they will or not grant the policy, may be communicated, 
so as to affect the company with notice thereof. I cannot enter
tain a doubt that he is. and that he was never doubted or dis
puted. but on the contrary was assumed as clear law upon all 
sides by this court in Liverpool, London & Ulobe Insurance (Jo. 
M U'yld, 1 S. C. If., '604.” (42)

One Bourque, who desired to abandon his insurance against 
fire with the Manitoba Assurance Company, and in lieu thereof 
to effect an insurance on1 the same property with the Royal Ins. 
Company, wrote the local agent of the latter company that he 
desired to abandon (“je vais abandonner”) his insurance in the 
Manitoba and asking to have a policy in the Royal in substitu
tion therefor. The agent wrote to Bourque that if he sent $75 
for the premium he would “put through the insurance for him.” 
Bourque replied that he could not pay the amount at once, but 
would do so later, and in reply the agent sent him an interim 
receipt insuring his stock in trade, anil also a blank promissory 
note in his, the agent’s, favour for part of the premium, and a 
blank cheque to be signed by Bourque for the balance. Bourque 
signed the note and cheque, anil paid the same. The premium 
note recited the payment of the premium and declared Bourque 
insured for 45 days from that date, or until the policy was de
livered. The interim receipt had the statutory conditions en
dorsed on the back thereof. Before the time mentioned in the 
interim receipt expired, ami before the policy in the Manitoba 
Ass. Company had by that company been put an end to, the 
property was burned.

(42) McQueen vi Phoenix Mutual Ins. Co., (1877), 29 IT. C. C. P„ 
511 ; 4 A. R., 289 ; 4 Can. S. C. R., 660.
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The court held that the Royal Insurance Company was liable. 
Mr. Justice Sedgewick, in his reasons, said as follows :

“This is a suit that, before the modern practice, would have 
had to be brought in a Court of Equity and the relief sought for 
would have been a decree directing the company to issue a policy 
and as ancillary to that relief to pay the amount of the loss of 
the plaintiff. In that case the policy directed to issue would, in 
my judgment, contain a declaration that the insurance thereby 
effected was an insurance in substitution and in consequence of 
the abandonment by the assured of his rights under the 
‘Manitoba’ policy. Suppose a policy so ordered to issue con
tained a provision in words such as the following: ‘Whereas 
the applicant is now insured in the “Manitoba” Company, and 
has declared that upon the effecting of an insurance in this com
pany ho abandons his right under the first policy; and whereas 
this company has agreed to such abandonment and to the issue 
of this policy under the circumstances aforesaid the company 
hereby assures, etc., etc.’ ; could it be contended that it never
theless had a right to claim the ‘Manitoba’ policy as an existing 
insurance upon the property? The words ‘other insurance’ in 
the statutory conditions in that case would clearly not apply to 
the ‘Manitoba’ policy but to any other existing insurance not 
disclosed. It therefore seems to me the more reasonable view 
to hold that under all the circumstances of this case, while the 
‘Manitoba’ Company were relieved from liability by reason of 
the substituted insurance, the ‘Royal’ Company was not reliev
ed from its liability.” (43)

Pabol contract of insurance by local agent.

The plaintiff, a hardware merchant, as also a large wool buyer 
discounted paper with his bankers for wool purchases on tl e se
curity of warehouse receipts therefor, and at the same time he 
signed and delivered to the defendants’ local agent, who was 
also the bank agent, applications for insurance on the wool to

(43) Manitoba Ass. Co. va Whtoa, 34 Can. S. C. R., 191.
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be held by the bank as further security. The agent either 
charged the plaintiff with the amount of the premiums in his 
bank account or received it in cash, but did not then fill in de
fendants’ printed form of interim receipt, or sign a written re
ceipt or contract of any kind professing to bind the company, 
stating that he was too busy to do so. He informed the head 
office of the insurances, hut not of the mode of effecting them, 
and after the loss remitted the amount of the premiums and 
wrote out and signed receipts, copying an old printed form. 
There was no evidence of any express authority to the agent to 
enter into verbal contracts, while the applications stated that 
the insurances were on the usual terms and conditions of the 
company. One of the conditions of defendants’ policy was, that 
no receipt or acknowledgement of insurance should be binding, 
unless made by and on one of defendants’ printed forms, and 
signed by their authorized agent.

In giving judgment, Hagarty, C. J., said: “Had the local 
agent power to bind this company by the mere act of receiving 
the applications and the premiums, and verbally telling the 
plaintiff that he was insured?

“Little, if any, evidence was taken at the trial, as to the extent 
of the agent’s authority. The application is for insurance on 
the usual terms and conditions of the company. The ordinary 
policy of the defendants was produced and proved.

“Condition 3 declares ‘No insurance proposed to this company 
is to be considered in force until the payment due thereon be
actually made........ The formal printed interim receipts issued
from the office, and witnessed by one of the clerks or agents of 
the company, will alone be evidence of such payments. No re
ceipt or acknowledgment of insurance, either new or renewal, 
shall be binding, unless made by and on the printed forms used 
by this company, and signed by the authorized agent.’

“We are told that we should regard this insurance as made 
without any conditions.

“We are now discussing the extent of this agent’s authority to 
bind his principals, and we think we can certainly look at this
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public declaration of the defendants as to how they as a corpora
tion propose to deal and contract with the public.

“Mr. Kirkland was their local agent at Orangeville, and it is 
clear, we think, that the ordinary course of dealing was to insure 
always by these interim receipts, and that when communicated 
to the head office the company could accept or decline.

“He was furnished with a book of printed forms with counter
foils and receipts like an ordinary cheque book. In this he has 
in all thirty-five counterfoil entries of insurances for the defen
dants. All the forms of receipts are tom off therefrom.

“I do not think that the law would infer any power in the local 
agent of a corporation to bind them by entering into a mere 
verbal contract, when such agent hqd a clear course laid down 
for his guidance as to entering into a temporary and carefully 
guarded written contract.

“If he has the power here asked, it is not easy to see why he 
may not verbally enter into any arrangements he may please, 
whether it may vary from the terms set out in the printed forms
or not.

“Although there be no statute requiring a contract of insur
ance (as such) to be in writing, we may well pause before hold
ing that a corporation entrusting distant local agents with the 
power of effecting a temporary insurance in a specified written 
form, can be bound by the verbal contract of such agent, unless 
on some clear evidence of ratification, and a course of action 
sufficient to create an equitable estoppel on their disputing the 
contract.” (44)

Second. Effect upon the policy of misrepresentation in

APPLICATION.

We have discussed the power of the local agent in all matters 
connected with or arising out of the interim contract. We have 
now to consider the case where the interim contract is replaced 
by a policy of insurance, and discover how far the insured,

(44) Pansons va Queen Ins. Co., 29 U. C. C. P., 188.
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whose application contains misrepresentations material to the 
risk, may nevertheless recover in case of loss by the application 
of the principle of estoppel.

The liability of the company in such cases may be expressed 
in the following proposition and exceptions.

The Company is liable notwithstanding material misrepre
sentations in the application, if the answers to inquiries are in
correctly made by the applicant upon the advice, representa
tions or promises of the agent soliciting the insurance and in
trusted with the interim receipt, unless,

Exception 1.

The application clearly warns the assured that if the agent 
lakes part in the preparation of the application he shall for that 
purpose be deemed solely the agent of the applicant and not of 
the company; or,

Exception 2

The answers to th„ inquiries are untrue to the knowledge of 
the agent and the assured; or,

Exception 3.

In provinces having no statutory conditions, the policy which 
subsequently issues expressly notifies the assured that for the 
purposes of the application, the agent will be deemed the agent 
of the applicant and not of the company.

The following cases illustrate the main proposition respecting 
the company’s liability :

The applicant stated himself to be the owner, whereas the 
land was simply held in leasehold, although the buildings be
longed to the plaintiff. Evidence was tendered to show that the 
defendants’ agent knew about the title, which the judge refused 
to allow. His direction was held wrong.

Richards, C. J., says: “On the whole it seems to me that if
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the buildings were owned by the plaintiff, and it is admitted 
they were in one sense, and he gave the answers in good faith, 
in that view the jury should be told that the defendants had 
failed to make out the plea on that point.”

He closes by saying: “I rather think that the answer was 
truly given and that the plaintiff should have been allowed to 
show the true facts and the knowledge of the defendants of such 
facts, and that it should have been left to the jury to say whether 
the pilaintiff communicated to the defendants or led them to be
lieve that he had an estate in the houses, not having simply or 
merely an interest in them as having the absolute property in 
or control over them, but did as he pleased with them. In the 
last case he would be owner in the popular sense, and in my 
opinion entitled to recover ; in the former case, he would not 
be owner, nor entitled to recover, and if he said anything which 
fairly led the defendants to the conclusion that he had not ef
fected the ownership in fee, he would properly be chargeable 
with fraud and misrepresentation.” (45)

At the time of effecting insurance, the insured erroneously 
stated in his application that there was only an incumbrance 
of $1,000, whereas there was a further incumbrance of $500.

The latter mortgage was paid during the life of the policy.
After the policy had expired and the property had received a 

new owner, who applied for new insurance, and told the agent 
toe incumbrance was only $1,000, the plaintiff, at the agent's 
suggestion, instead of effecting a new insurance, took an assign
ment of the expired policy. Held, under these circumstances 
the defendants could not set up the misrepresentation in the or
iginal application as to incumbrances, but that it was sufficient 
that at the time of the plaintiff's insurance, the application was 
literally true. (46)

The plaintiff was an illiterate man, and unable to read or 
write. He informed the agent, at the time of the insurance.

(45) Hopkins va Provincial Ins. Co., 18 U. C. C. P., 74.
(4fi) Chapman va Gore District Mutual Ins. Co., 26 U. C. C. 

P., 89.
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that though he had bought the property covered by his applica
tion he had not paid the purchase money, but had paid the in
terest. The agent in filling out the application inserted a state
ment that the plaintiff owned and occupied the buildings, that 
the property belonged exclusively to him, and there was no in
cumbrance thereon. The application which was made part of 
the policy contained a provision and agreement that if the ap
plicant should make any erroneous representation, or omit to 
make known any fact material to the risk or if the assured were 
not the sole and unconditional owner of the property insured, 
unless the true title was therein expressed, then and in every 
such case the policy should be void. An application similar in 
character was filled out by the applicant’s son at the same time 
and in the presence of the agent. The Court found that the 
Company was aware that the plaintiff was an illiterate person, 
and that the answers to the questions upon the application and 
also the signature of the plaintiff, were in the hand writing of 
their own agent. At this time 36 Vic., c. 44, s. 36, applied to 
this policy which contained an express provision that a false 
statement respecting the title or ownership of the applicant or 
the concealment of an incumbrance on the insured property or 
on the land on which it might be situate, should render the pol
icy void.

The trial judge acquitted the plaintiff of any fraudulent mis
representation, or of any false statement as to title or ownership, 
and found that the plaintiff did not conceal any incumbrance 
upon the property, and that whatever misrepresentation or con
cealment of facts there might have been as to the true state of 
the title was the act of the defendants’ own agent.

Gwynne, J., held that under these circumstances, the policy 
could not be voided by reason merely of the terms of the clause 
of the Statute. He then deals with the question as to whether 
the policy might not be voided by reason of the terms of the pol
icy itself, and holds that the facts above set out afforded good 
reason upon equitable grounds for the interposition of the court 
to prevent the defendants, under such circumstances from avail-
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ing themselves of the defence set up in their plea. He further says 
that the finding of the court in favour of the plaintiff was not 
upon a doctrine of notice, but upon the principle of equity, that 
“in view of the illiterate condition of the plaintiff, and of the 
defendants’ agent having failed to state correctly in the applica
tion the answers which the plaintiff gave, and having procured 
him to sign it upon the belief that his answers were correctly 
stated it would be a fraud in the eye of equity for the defen
dants to set up to the plaintiff’s action, as a defence thereto, 
matter which may be more correctly described as the misconduct 
or mistake of the defendants than of the plaintiff.

“As to the second policy, he must abide the consequences of 
his own agent having in his name signed a document upon 
which the assurance was effected, containing a misrepresentation 
upon a point which we think sufficient to avoid the policy.” (47)

An agent undertook to fill in the distances the risk stood from 
other buildings, and did it improperly so that the application 
us received by the company contained a misrepresentation ma
terial to the risk. The plaintiff’s pleadings dief not properly set 
up against the company equitable estoppel by reason of tlie con
duct of the company’s agent, but the court gave leave to have 
such a replication added, and gave judgment for the plaintiff. 
There was no limitation placed upon the agent’s power in the 
application itself, but the policy which subsequently issued pro
vided that “if an agent of the company fill up an application for 
insurance, then such agent shall be considered as acting for the 
applicant and not for this company, and no verbal or written 
statement of the agent to the contrary shall foe received in ev
idence, 6u< the company will be responsible for all surveys made 
by their agent personally." A verdict was entered for the plain
tiff on the findings of the jury, and after argument, a rule nisi 
to set aside the verdict and to enter a non suit was discharg
ed. (48)

(47) Chattllon vs Canadian Mutual, 27 ü. C. C. P., 450.
(48) This case was first heard upon the demurrers as reported 

in 25 ü. C. C. P., at p. 470, and upon the merits, in 26 V. C. C. P„ 
at p. 380.
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The ease was carried to appeal, where it was held that the 
company was liable by reason of the provision that the “company 
will be responsible for all surveys made by the agent personally.” 
On the question as to estoppel, in view of the express provision 
in the policy that for the purposes of the application the agent 
should be the agent solely of the applicant, Burton, J., said :

“The plaintiff knew that the agent's authority was limited in 
the manner I have indicated. If, therefore, under such a state 
of circumstances, he chose to employ an agent of the company 
to do a duty which it was incumbent upon him to transact with 
care and deliberation, he cannot be relieved from the conse
quences resulting from any negligence or want of skill on the 
part of the agent he has thus selected.”

On appeal to the Supreme Court of Canada, the judgment of 
the Court of appeal was affirmed, and for the same reason, but 
as to the effect of the claSise in the policy making the agent tak
ing the risk the agent of the applicant, Ritchie, J., delivering 
the judgment of.the court, said:

“Charles Morris was defendant’s local agent and as such so
licited risks, received applications, transmitted them, received 
premiums, granted interim receipts, and appears to have been 
and acted as defendant’s agent in all particulars connected with 
insurance, save only in the matter of filling up applications, when 
and when only, it would seem he was to be considered as acting 
for the assured."

And further on he says:

“It is, therefore, true that so far as the application is concern
ed, the plaintiff was contracting through his agent with the de
fendants through their agent, though one and the same person. 
But with respect to the survey, description and diagram the 
assured was dealing with Morris, not as his agent, but as the 
agent of the company.” (49)

(49) Shannon vs Hastings Mutual Fire Ins. Co., 25 U. C. C. P„ 
470 ; 26 U. C. C. P., 380 ; 2 A. R., 81 ; 2 Can. S. C R., 304.

Vide also Wilson vs Standard Fire, 29 U. C. C. P., 308.
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It was held in Quebec following this case that a misdescrip
tion in the policy, inserted there by the agent of the company, 
would be deemed the fault of the company. (50)

An insurance agent prepared a diagram which did not show 
a coal oil shed within 100 feet of the risk, and the application 
failed also to show this hazard. By the variation to the statu
tory condition, the Company agreed to be responsible for any 
diagram made by the agent upon a personal inspection. The 
agent made no personal inspection at the time of the application.

The case was tried without a jury.
The extent of the agent's authority was there, as seems to be 

in most cases, not well defined, and apparently only evidenced 
by a printed book containing instructions to agents, and a tariff.

Tltc trial judge held that by the variation the Company as
sumed the responsibility for the diagram in every case where the 
agent undertook to prepare the diagram from data procured by 
himself, and therefore held the plaintiff was entitled to recover.

He also held, that the agent could not be held to be the agent 
of the defendant in filling up and signing the plaintiff’s name 
in the application, and as a necessary consequence, inasmuch 
as defendants never professed to insure except in pursuance of 
a written application, the plaintiff was in this dilemma, either 
the application was not his application and therefore the defen
dants ought not to be bound by the policy, or they were his ap
plications, and he was responsible for whatever was contained 
in them.

In tlie Divisionad court, Wilson, C. J., held that the effect of 
the variation was only to make the Company responsible where 
the diagram was prepared by the agent from a personal inspec
tion and meant that the plan which was to be the result of a 
personal inspection should truly represent what the agent had 
seen, and if it did not do so, the Company would not be liable.

Osler, J., held that the diagram which the Company agreed

(50) Vezina va Can. Fire & Marine Ins. Co., 9 Q. L. R., 65.
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to accept was oue which required to be the result of a personal 
inspection made by the agent for the purpose of the insurance, 
and as there was no such personal inspection, the Company were 
not liable. Galt, J., Concurred.

This judgment was reversed in the Court of Appeal, Spraggu, 
C. J., holding that the effect of the clause “The Company under
takes not to dispute the correctness of the diagram or plan .pre
pared by its own officer upon his own personal inspection”, was 
that if the agent made any mistake in the plan or diagram the 
Company would be responsible ; that to give the clause any other 
meaning would make it a Snare calculated to delude persons in
tending to insure. He also held, the knowledge of the agent was 
the knowledge of the Company, and that there was an estoppel 
in pais, by which the Company ought not to be admitted to show 
as against the insured that the diagram prepared by their agent, 
their accredited officer, for that purpose, was not in fact what 
it purported to be.

It will be noted that in this case by the very terms of the pol
icy, the power and authority of the agent with respect to the 
plan of the premises is expressly given and no question arises 
as to the application of the rule “knowledge of the agent is the 
knowledge of the principal”, as usually arises where the agent 
is acting not within the express scope of his authority, but within 
the apparent scope of his authority, and it is to he remembered 
that in Shannon vs Hastings, the same express powers are con
ferred upon the agent with respect to the preparation of the plan.

Hagarty, C. J., in this case, judge ad hoc, points out that the 
application did not contain my warning that the agent in prepar
ing the papers would be considered the agent of the applicant. 
This only appeared in the policy, and he says: “It seems most 
unreasonable to hold an applicant bound by a special clause in 
a subsequently executed policy as to the agent being his agent in 
the previous preparation of the papers. He at all events ought 
to know it at the critical time when the knowledge might be of 
some use.” The same case came up later on, on the question of
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interest, and it was held by Spraggr C. J., that the court had 
no jurisdiction under the Act to allow interest. (51)

It was alleged by the plaintiff that when making the applica
tion there was a conversation between himself and the company’s 
agent as to the amount of gunpowder which might be kept on 
the premises, and that the agent informed him that he under
stood that the company’s condition allowed 25 pounds. As i 
matter of fact, a variation to the company’s condition limited 
their liability for loss when more than ten pounds of gunpowder 
were kept on the premises without the written permission of the 
company. No written permission was obtained. The company, 
setting up the variation, denied liability. The majority of the 
court held, (Hagarty, C. J., dissenting,) that the variation was 
unreasonable in view of the conversation between .the company’s 
agent and the applicant. (52)

The error of the agent of an insurance company in preparing 
and transmitting to the principal office a plan of the insured 
property, upon which plan the buildings are designated in the 
policy as separated instead of being described as adjoining other 
buildings will not deprive the assured of his right of action on 
such policy. (53)

In the application for insurance it was stated that there was 
no incumbrance. The answers to the inquiries in the applica
tion were filled in by the company’s agent. The applicant in
formed the agent of the existence of a mortgage on the property, 
and was told by the agent that if there was nothing overdue 
thereon, it was not an incumbrance, and under this belief the 
statement was made. The application did not, but the policy 
which issued contained a variation which provided that if any 
agent of the company shall have written or filled up any part 
of the application, he shall for that purpose be deemed the agent 
of the insured and not of the company; and no statement writ-

(51) Quinlan vs Union Fire Ins. Co. 31 U. C. C. P., 618; 8 A. 
It., 370.

(52) Parsons vs The Queen Ins. Co., 2 O. R„ 45.
(53) Somers vs Athenaeum Ins. Soc., 7 R. J. R. Q., 104.
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ton or verbal, made to such agent or canvasser as to any matter 
to which the inquiries in the application extend, shall bind the 
company or effect the company with notice thereof, unless stated 
in such application.

The court held, (Galt, J., dissenting,) that this condition did 
not prevent the company from being estopped by reason of in
formation given to the applicant by the agent, and in any event, 
such a variation was not just and reasonable. (64)

An application contained a provision by which the applicant 
agreed that if the agent of the company signed the application 
for him, the agent should be the agent of the applicant and not 
the agent of the company. The blanks in the application were 
filled up by the agent, but it was signed by the plaintiff, who was 
not an illiterate person. To the inquiry, “Is there any incen
diary danger threatened or apprehended?” the applicant an
swered “No.” At the trial'he admitted that he effected the insur
ance having learned that the owner of the building in which the 
insured property was contained, had placed a high insurance 
on it, and on tire adjacent dwelling-house, and became alarmed 
because he apprehended danger. The plaintiff at the trial did 
not pretend that he had had any conversation with the agent as 
to his apprehension of the danger, and the count held, affirming 
the judgment below, which dismissed the action, that the plain
tiff could not succeed, but intimated that a different conclusion 
might have been come to if the evidence disclosed that the plain
tiff had stated to the agent his reason for effecting the insurance, 
and the agent had told him that his apprehension was groundless 
and had convinced him that it was so. (65)

An application was written by the company’s agent who told 
the insured that he had seen the buildings and would make a 
plan to accompany the application. The insurance policy de
scribed the goods insured as stock consisting of dry goods, etc., 
“while contained in that one and a half story frame building

(54) Graham va Ontario Mutual Ins. Co., 14 O. R., 358.
(55) Knlaeley vi British America Ass. Co., 32 O. R., 376.
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occupied as a store house, said building shown on plan on back 
of application as feed house.”

The evidence showed that the diagram on the plan marked 
“feed house” was erroneous, and that this particular building 
contained none of the goods, and did not fill the description of 
the building as a one and a half story frame building, but that 
another building on the plan answered this description. It was 
held that this misdescription was a proper one for the applica
tion of the maxim falsa demonstratio non nord. In giving judg
ment it was said :

Per Hitchic, C. J. :
“I cannot look upon a party who goes round for the purpose of 

obtaining an insurance in any other way than as acting for the 
Company, and I cannot see how the Company is free from lia
bility for his acts, where, as in this case he undertakes to put in 
with the application a plan of the building, and it was necessary 
that this plan should be inquired into.”

Per Strong, J. :
“As regards misrepresentation I do not think that the plan and 

the application arc to be looked upon as emanating from the in
sured, but must be regarded as emanating from the Company. 
Murray was really an officer of the Company, and what he did, 
unless the contrary is clearly shown, was the act of the Com
pany.”

Per Patterson, J. :
“Murray was an agent for the Company, and there is nothing 

in the case to show that he was an agent of the insured.” (56)
In pronouncing a judgment the Court of Review gave the 

following considérants :
“Considering that the defendants conduct their business, as 

insurers, at Inverness (where plaintiff’s property is situated), 
through and by means of an agent resident there, to whom they

(56) Guardian vs Connely, 20 Can. S. C. R., 208.
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entrust the duty of soliciting and taking risks, receiving pre
miums of insurance, granting interim receipts, receiving from 
the defendants the policies of insurance, registering them in a 
book furnished to him, by than, for that purpose, and issuing 
them to the insured;

“Considering that, when applying for his insurance, the plain
tiff informed the defendants’ said agent, that he was then about 
to leave, to reside in the United States, and that his dwelling- 
house would be left uninhabited, but in charge of his neighbour 
Etienne Boberpe

“Coinsidering that, with full knowledge of these facts, said 
defendants’ said agent accepted the risk, and granted the plain
tiff an interim receipt for the premium of insurance thereon;

“Considering that, when the plaintiff actually left the prem
ises, for the United States, he informed the defendants’ said 
agent thereof, by letter, as also of the fact that he had left the 
said Etienne Bobcrge in charge of the property;

“Considering that this occurred, prior to the issue by the de
fendants of this policy of insurance, and that, when they issued 
it, they and their said agent were so well aware of the plaintiff's 
absence that they transmitted said policy, not to him, but to his 
nephew, and the plaintiff never, in fact, saw the policy until af
ter the occurrence of the loss;

“Considering that the defendants are bound, by the said no
tice, given to their agent, and, by reason of their acceptance of 
the premiums of insurance, and their issue of their policy of 
insurance, with notice and knowledge, as aforesaid, of the fact 
of plaintiff’s absence, they are estopped from now urging such 
fact, in order to defeat the plaintiff’s claim against them, for the 
loss under said policy and said policy must be treated as a policy 
on an inhabited house, which in the intent of the parties, at the 
time of its issue, it really was ;

“Considering that the refusal of the defendants to recognize 
or entertain in any manner the plaintiff’s claim, for his loss, was 
a waiver on their part of their right to demand from him the 
details of such claim prior to his bringing suit.” \



AGENCY 281

This judgment of the Court of Review was unanimously af
firmed by the Court of King’s Bench. (57)

The plaintiffs applied for insurance to the company’s agent 
on certain box machines manufactured in the United States and 
of which they were the lessees, and verbally communicated to the 
agent the nature of their interest in the machines. The agent 
prepared an application and signed it in the name of the plain
tiffs, but nothing was said in it as to the ownership of the prop
erty. The agent granted an interim receipt for twelve months, 
subject to the approval! of the head office and the conditions of 
the company’s policy, with a clause at the foot thereof stating, 
“unless previously cancelled, this receipt binds the company for 
thirty days from the date hereof and no longer, after which time 
the risk shall be considered to be cancelled and of no effect. If 
the insurance be declined, the amount received will be refunded 
less the premium for the time insured, if confirmed, the policy 
will be issued in due course.” The policy that issued described 
the subject matter of insurance as being hold by the assured as 
owners. The defence to the action was the 10th statutory con
dition which provided that “the company is not liable for the 
losses following, that is to say: (a) for loss on property owned 
by any other party than assured, unless the interest of the assur
ed is stated in or upon the policy.”

Meredith, C. J., said: “The appellants had notice through 
their agents of the real interest of the respondents in the proper
ty insured, and it was, I think, therefore, their duty to have en
dorsed on the policy the necessary statement as to it, or at all 
events they are estopped from setting up the 10th condition to 
defeat the respondents’ claim.” (58)

The answers to the printed questions were filled in by the in
surance agent though signed by the insured, while the descrip
tion and diagram of the premises on the back of the application 
were not onlly made by the agent, but were not authenticated

(57) Watertown Am. Co. va Ansley, 17 R. L„ 108.
(58) Davidson va Waterloo Mutual Fire Ins. Co., 9 0. L R., JBM.



26L THE LAW OP PIKE INSURANCE IN CANADA

in any way by the applicant, nor in any way referred to in the 
body of the application. But the application did provide that 
1'or the purposes thereof, the agent soliciting the insurance 
should be considered the agent of the applicant and not of the 
company. The court held that it was evident from the plan and 
diagram that it was intended exclusively for the agent’s own re
port, and that the company was liable by reason of the misre
presentation made by its own agent in filling out the diagram, 
following Shannon vs Hastings Mutual Ins. Co., supra, pp. 8, 23, 
227, 273, 274, 276. (59)

United States Decisions.

The decisions of the Supreme Court of the L'nited States are 
in entire accord with our main propositions.

In considering the weight to be attached to judicial decisions 
of the Courts in the United States, it becomes important to ap
preciate the fact that the Supreme Court in each State docs not 
consider itself bound by any judicial! decision of the Supreme 
Court of any other State, nor of the Supreme Court of the 
United States. This accounts for the lack of harmony we find 
between the decisions of the Courts of the different States upon 
practically the same condition of facts. It is often difficult, 
therefore, to enunciate a proposition of law relating to fire in
surance contracts which obtains the support of all the appellate 
tribunals. On the contrary, we find that scarcely any general 
principle of law can be laid down with respect to the liability 
of insurance corporations for which authority to the contrary 
effect cannot be found.

As the Supreme Court of the United States only has an ap
pellate jurisdiction from the circuit and district courts, and not 
from State courts, except where “a Federal question”, that is 
cases arising under the federal constitution, laws or treaties 
has been drawn in question, and its authority dfcied or evaded, 
we find the same lack of harmony between the decisions of the

(59) Mutual Fire Ins. Co. vs Merder, Q. It., 14 K. B., 227.
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highest judicial tribunal in the United States, and the highest 
appellate courts in some of the States, and this conflict directly 
arises in the matter now under consideration, viz: the law of 
agency as applied in cases of insurance contracts.

The powers of the agent of an insurance company arc stated 
by the Supreme Count of the United States as follows: “If, 
however, we suppose the party making the insurance to have been 
an individual, and to have been present when the application 
was signed, and soliciting the assured to make the contract of 
insurance, and that tlie insurer himself wrote out all these re
presentations, and was told by the plaintiff and his wife that 
they knew nothing at all of this particular subject of inquiry, 
and that they refused to make any statement about it, and yet 
knowing all this, wrote the representation to suit himself, it is 
equally clear that for the insurer to insist that the policy is void 
because it contains this statement, would be an act of bad faith 
and of the grossest injustice and dishonesty. And the reason for 
this is that the representation was hot the statement of the plain
tiff, and that the defendant knew it was not when he made the 
contract; and that it wras made by the defendant, who procured 
the plaintiff’s signature thereto.

“It is in precisely such cases as this that courts of law in 
modern times have introduced the doctrine of equitable estoppels, 
or, as it is sometimes called, estoppels in pais. The principle is 
that where one party has by his representations or his conduct 
induced the other party to a transaction to give him an advan
tage which it would be against equity and good conscience for 
him to assert, lie would not in a court of justice be permitted to 
avail himself of that advantage. And although the cases to 
which this principle is to be applied are not as well defined as 
could be wished, the general doctrine is well understood and is 
applied by courts of law as well as equity where the technical 
advantage thus obtained is set up and relied on to defeat the 
ends of justice or establish a dishonest claim...............

“On the other hand, it is well known, so well that no court 
would be justified in shutting its eyes to it, that insurance com-
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panics organized under the laws of one State, and having in that 
State their principal business office, send these agents all over 
the land, with directions to solicit and procure applications for 
policies, furnishing them with printed arguments in favour of 
the value and necessity of life insurance and of the special ad
vantages of the corporation which the a nt represents. They 
pay these agents large commissions on the premiums thus ob
tained, and the policies are delivered at their hands to the as
sured. The agents are stimulated by letters and instructions to 
activity in procuring contracts, and the party who is in this man
ner induced to take out a policy, rarely sees or knows anything 
about the company or its officers by whom it is issued, but looks 
to and relies upon the agent who has persuaded him to effect in
surance as the full and complete representative of the company, 
in all that is said or done in making the contract. Has he not a 
right to so regard him? Itds quite true that the reports of judicial 
decisions are filled with the efforts of these companies, by their 
counsel, to establish the doctrine that they can do all this and 
yet limit their responsibility for the acts of these agents to the 
simple receipt of the premium and delivery of the policy, the 
argument being that, as to all other acts of the agent, he is the 
agent of the assured. This proposition is not without support in 
some of the earlier decisions on the subject ; and, at a time when 
insurance companies waited for parties to come to them to seek 
assurance, or to forward applications on their own motion, the 
doctrine had a reasonable foundation to rest upon. But to apply 
such a doctrine, in its full force to the system of selling policies 
through agents, which we have described, would be a snare and 
a delusion, leading, as it has done in numerous instances, to the 
grossest frauds, of which the insurance corporations receive the 
benefits, and the parties supposing themselves insured arc the 
victims. The tendency of the modern decisions in this country 
is steadily in the opposite direction. The powers of the agent 
are, prima facie, co-cxtensive with the business intrusted to his 
care, and will not be narrowed by limitations not communicated 
to the person with whom he deals. An insurance company, es-



AGENCY 285

tablishing a local agency, must be held responsible to the par
ties with whom they transact business for the acts and declara
tions of the agent, within the scope of his employment, as if 
they proceeded from the principal.” (60)

Where an answer to a question in the application is given in 
good faith, and the question is ambiguous, the question and 
answer will be construed so far as possible favourably to the ap
plicant.

In the case of an insurance upon the contents of certain 
buildings, certain questions and answers were contained in the 
application. Dealing with the rights of the parties, Hagarty, 
C. J., said:

“Question 24. Under what title is the property held? Answer. 
By deed.

“I think, in common fairness to the assured, we should intend 
this to relate not to the realty, but to the subject matter of the 
insurance—the property insured.

“The next preceding question is: What other insuvance(if any) 
on the same property? Answer. On hay and grain, $600; on 
barn, $1,200.

“Now, then, the words ‘same property’, must, I think, mean 
the property insured, and the possible fact that an insurance ex
isted on his dwelling-house could never be held to be a false 
statement or concealment. The whole list of printed questions 
and answers shews what is and what is not the subject of in
surance.”

And Gwynne, J., says: “If the defendants, when insuring chat
tel property only, desire to be informed as to the condition of 
the title of the realty, where the chattel property is situate, as a 
condition of insuring the chattel property, they must frame their 
questions less ambiguously, and in such a manner as not to en
trap applicants for insurance into a forfeiture of the policy 
which they were endeavouring to effect. The defendants having

(00) Insurant Co. vs Wilkinson, 13 Wall., 222.
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abandoned all objection to the mode of determining the amount 
of the damages for which the verdict was rendered, the plaintiff 
will retain his verdict for the full amount.” (61)

In another case, Mowat, V. C., said : “The 15th interrogatory 
in the form of application required the appliaent to ‘state fully 
the applicants's interest in the property, whether owner, mort
gagee, lessee, etc.’ The applicant’s answer to this was ‘owner.’ 
He had contracted for the purchase of the lot on the 13th of 
March, 1863, the lot being then vacant; had paid $350 on ac
count of the purchase money; there was a balance of purchase 
money still unpaid ; and I assume that no conveyance had been 
executed. The answer, therefore, takes the objection that, ex
cept as to $400 or $420, the applicant had no insurable interest 
in the premises when he made his application. But a purchaser, 
though he has not paid his purchase money, is recognized as hav
ing an insurable interest to the full extent of the value of the 
buildings. The answer does not suggest any misrepresentation 
on this point, as a bar to relief.

“The 16th interrogatory was: ‘If encumbered, state to what 
amount?’ To this the applicant’s written answer was: "Mort
gaged to Building Society for $1,500.’ The fact is, no such 
mortgage had been given. The Society had agreed to make a 
loan on the property; a mortgage for the sum named was con
templated at the time of the insurance; and with a view to it 
the insurance was effected and the premium paid by the Society. 
The company’s agent knew the facts, and it was because the 
mortgage was considered to be ‘as good as effected,’ that the 
written answer was expressed as it was. It is not alleged that 
the unpaid balance of the purchase money exceeded, or amount
ed to $1,500 ; and I presume that if the loan transaction had been 
completed, the Society would have required the balance of the 
purchase money to be paid out of the loan. The applicant thus 
omitted to state one incumbrance, and mentioned another which 
did not exist and for a larger amount, but with no intention, so 
far as I can make out, of misrepresenting the real facto.

(61) Ashford va Victoria Mutual Ins. Co., 20 ü. C. C. P., 401.
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‘‘Under these circumstances, I do not think the defect in the 
answer to the 15th interrogatory, or the inaccuracy of the an
swer to the 16th interrogatory, invalidates the insurance.

“The company’s answer objects that the application represent
ed the building as a new house built of wood, and in good condi
tion; while the truth was, that it was unfinished; that it was 
lathed on the outside and not yet plastered; that some of the 
partitions, doors and windows were still wanting, and part of the 
flooring. But the applicant did not represent the building as 
linishcd. Some of the answers in the application shew this; and 
the company’s agent swears that the fact was so. He expressly 
admits, also, that lie was told that the chimneys were not yet 
built, or the doors hung, and that the plastering was not done, 
lie does not recollect now any other particulars in which lie was 
told that the building was unfinished, lie did not know that 
the building was lathed on the outside, or that it was to be rough
cast ; and he thinks that, if he had known that it was lathed on 
the outside, and that the (laths were not covered, he would not 
have taken the insurance. But lie asked nothing as to these par
ticulars; the interrogatories did not render necessary any state
ment of them; and there is no reason for supposing that the in
sured was aware the company would have deemed them material, 
or that the insured withheld the information intentionally. I 
think the mere non-statement does not relieve the company.”(62)

In the judgment of Harrison, C. J., in another case it is said :
“The defence, if any, of the company, arises under the answer 

to the twelfth question contained in the application:
“That question and answer are as follows : ‘12. Does the prop

erty to be insured belong exclusively to von? Yes. If encumber
ed, state to what amount ?.............’ (no answer).

“The fact that the question is not only as to the exclusive 
ownership, but as to encumbrance, if any, wo think shews that 
there may be an exclusive ownership, within the meaning of the 
question, although there be an encumbrance on the title.

(02) Laldlaw rs Liverpool lue. Co.. 13 Or., 377.
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“The question is in effect, ‘Do you exclusively own the proper
ty, or do you own it jointly with others, and if owned by you 
exclusively, and not jointly by you and others, is it encumbered 
and to what amount ?*

“The word ‘owner* or the still more general words ‘property 
belong*, have no definite meaning in law, but are applicable to 
various interests which persons may have in property proposed 
to be insured : Laidlaw vs The Liverpool and London Ins. Co., 
13 Grant, 377 ; Hopkins es The Provincial Ins. Co., 18 C. P., 74 ; 
White rs The Agricultural Mutual Ins. Co., 22 C. P., 98.

“Men may properly be said to own and to be exclusive owners 
of the property on which they live, or which they rent to others, 
although such property be encumbered for some amount, much 
less than the real value of the property.

“To the question, therefore, put to the owner of a mortgaged 
property, ‘Does the property exclusively belong to you?’ there 
is nothing false in the plaintiff answering ‘Yes’, and especially 
when followed by the enquiry as to the amount of the encum
brance. ..

“When the explanation is, that the amount of the encumbrance 
was at the time mentioned by the applicant to the agent of the 
company who prepared the application, but that the latter either 
thought there was no encumbrance, that the amount was too 
small to be noticed, or that he was satisfied it would be soon re
moved, and for any of these reasons, or some other reason, he 
deemed it unnecessary to answer the question or report the mat
ter to the company, there cannot be truly said to be any conceal
ment on the part of the applicant. I

“The United States decisions abundantly establish that in any 
such case as last supposed the company will not be allowed to 
avoid the policy, even where the answer was no, and the answer 
was false in fact.” (63)

The defendants pleaded that a loan had been created by the 
plaintiff without their written consent as required by the pol-

(63) Sinclair vs Canada Mutual Fire Ins. Co., 40 U. C. C. R., 206.
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icy. It a]>i>eari’<l that the defendants' agent who took the ap
plication for insurance also obtained the loan for the plaintiff. He 
witnessed the assignment of the policy to the mortgagees, and 
sent it to the defendants’ general agent, who assented to it in 
writing, and after the fire, the defendants paid the Loan Com
pany $100, being the insurance on the buildings. In an action 
for the damage to contents, the company set up that they had 
never assented to the mortgage to the Loan Company.

As to this Wilson, J., in giving the judgment of the court, 
said : “It is too late now for the defendants to say that they did 
not assent to the encumbrance. They did in fact assent to the 
transfer of the policy, and that raises I should say an irresistible 
inference that they did not know some change of the property 
had been made by sale, mortgage, or otherwise, which would be 
necessary to give validity to the transfer of the policy—to the 
extent at any rate of the interest of the party getting the assign
ment in the property in question.

“The trial judge was of opinion that the sending of the 
money to the Loan and Agency Company by letter was a written 
consent to the making of the encumbrance. I say so too. The 
payment to the Loan and Agency Company of the $100 puts that 
also out of the question.

“But I go further back, and hold that the assent to the assign
ment of the policy may be used in evidence as a sufficient con
sent to some transfer of the property being made, or of its hav
ing been made so as to make the assignment of the policy opera
tive and beneficial to the assignee of it.” (04)

The trial judge found that the application was written by one 
J. M., at the i lsurance agent’s request, the plaintiff concurring 
in that request ; that M. wrote the application on behalf of the 
plaintiff and not as the act of the agent, and that the applica
tion for the defendants’ policy was read over to the plaintiff 
before he signed it. The application made no reference to an
other insurance in the Hastings Co., the plaintiff in his evidence 
saying as follows:

(64) Haieard rs Canada Agricultural Ins. Co., 39 D. C. It., 419.
10
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"When the application was read over to me I do not know that 
1 noticed that it contained the statement that there was no other 
insurance on the property. I thought there was no necessity to 
notify the Gore company of the insurance in the Hastings. Mr. 
Morris said he would make the application all right with the 
Gore and Hastings, and I supposed he had done so. I knew it 
was necessary the Gore Company should know of the insurance 
in the Hastings Company. I thought they had been informed 
of it by the agent, Mr. Morris. There was no conversation be
tween me and Mr. Morris about that ; only the Gore applica
tion was read. He said they were both the same. He did not 
sav anything about the Hastings insurance. I did not know how 
the question about the insurance was answered.”

To the defence that there was double insurance, the plaintiff 
filed an equitable replication setting out that the application 
for insurance was filled pp at the request or by and on behalf of 
the agent who omitted, by error or mistake, to insert or have 
inserted therein the existence of the insurance in the Hastings 
Company. The Court of Queen’s Bench, (Wilson, J., dissent
ing,) found in favour of the plaintiff, but this judgment was 
reversed by the Court of Appeal. (65)

An application was for an insurance on a building of a frame 
waggon maker’s shop and residence, and on certain articles con
tained therein. The questions and answers relied on by the de
fendants as constituting a breach of what they called a condition 
were:

‘•1. Title. State the nature of your title, whether fee simple, 
leas, hold, or by bond or agreement. If others are interested, 
give nariie, interest and value. Answer. Owner.”

”2. Incumbrance. What incumbrance, if any, is now on said 
property? Answer. $60. Balance of payment to be paid in 
four years.”

The fact was that the plaintiff only had an agreement for the

(05) Shannon «» Gore District Mutual Ins. Co., 40 U. C. I!., 188, 
2 A. It., 300.
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purchase of the lands upon which the building stood, to be paid 
for when the vendor should come of age, three years from that 
date, when a deed was to be given, but the building erected 
thereon was constructed by the insured and was his property.

In giving judgment, Galt, J., said : “It is part of the admis
sions that the agent of the defendants, at the time he took the 
application, knew the state of the plaintiff’s title. There is no 
question but that the plaintiff was the owner of the house, and 
that if on the minor coming of age he had refused to carry out 
the sale of the land the plaintiff might have removed it. It was 
his property, and he was the owner.”

Gwynne, J., said : “Now in the application it does, I think, 
sufficiently appear, that the plaintiff’s title was substantially 
communicated to the defendants in good faith according to the 
truth : viz. that he was owner of the building, and that no one 
had any interest therein, but that there was an incumbrance of 
the sixty dollars, balance of payment, to be made in four years. 
The plaintiff’s title being admitted to have been known to the 
agent of the defendants, and to be substantially as stated in the 
application, the defendants could not expect to succeed in estab
lishing this to be a fraudulent representation, even if their 
policy and plea was framed so as to enable them to raise the 
point.” (66)

Exception 1 to Main Proposition.

The company is not liable where the application expressly calls 
the attention of the applicant to the fact that the agent, if he 
takes part in the preparation of the application, is the agent of 
the applicant and not the agent of the company.

Upon an application for insurance a mortgage was undis
closed. The application showed that the answer to the ques
tion “Is there any encumbrance?” stated “None". And oppo
site the question, “If any. state the amount and to whom en
cumbered?”, there was an ink mark signifying that there was

(60) Brogan t>a Manufacturers, So. Ins. Co., 28 U. C. C. P., 414.
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nothing which it was necessary to note. The plaintiff’s answer 
to the case was that the answers were filled up by Hill, the com
pany’s agent ; that he was never asked as to encumbrances ; 
whereas Hill stated that the answer “None” was put down by 
him upon receiving that reply in reading over the question.
In giving judgment the Court said: “It is strange.............that
Hill (the agent), reading the queries one by one, should have 
omitted this. But supposing this query to have been omitted 
by Hill, would it have bettered the plaintiff’s case? The pro
posal is signed by the plaintiff, it is his application, his state
ment ; and Hill, while agent of the company to solicit insur
ance, is not therefore necessarily the agent of the company when 
performing a duty for the applicant for insurance ; but all 
question upon this point seems to be removed by a provision 
contained in the application itself : ‘The agents are considered 
the agents of the applicant so far as relates to the making of 
applications, and the delivery of all notices connected therewith, 
or with the insurance granted thereon, as shall be given or trans
mitted to him. The company will not be bound by any state
ments made to the agent not contained in the application.’.........
It may be that this note was not read by the plaintiff; very 
probably it was not; for we find an unaccountable carelessness 
on the part of persons effecting assurances in making them
selves acquainted with the terms upon which they are insuring. 
I do not sec any omission on the part of this company in giving
all necessary information to parties about to insure.............. It
would be almost a premium upon carelessness, and it would be 
most unfair to the company, with all this before the assured to 
make the company responsible for what passed verbally between 
him and Hill, even if Hill did omit the queries respecting in
cumbrances. There is no evidence in proof of the allegations 
that Hill informed the plaintiff that the answers that he had 
given comprised all the information that was required of him.” 
The learned Judge then cites the 11th section of the Mutual 
Insurance Act, which provides that if the premises shall be en
cumbered the policy shall be void unless the encumbrance is ex-
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pressed in the policy or the application, and says : “This provi
sion of the statute is indeed only in affirmance of what I take 
to be the law without it. The existence of an incum' ranee upon 
the assured premises is a material fact; and an applicant for 
insurance is bound to state to the assurers all material 
facte.” (67)

In answer to the questions “Are the premises occupied by the 
owner or tenant? If by tenant give name of owner”, it was an
swered that tlie owner was the applicant. Proudfoot, J., at the 
trial, says : “Insurance agents tell us that tliat is a material ques
tion in determining the risk, and whether the Company would in
cur it or not. I think that was a material question for the Com
pany to know, and not being communicated I do not think they 
are bound by the insurance. I cannot avoid acting on those deci
sions that have determined that this covenant is binding on the 
applicant, although he may not have read the questions and 
may have trusted to the agent of the Company. They may have 
all been filled up erroneously, yet if he choose to sign the paper 
stating that ‘the agent of the Company is to be his agent for 
the purposes of the insurance’, I think he must be bound by it.”

Chancellor Spragge says : “I may add that in my opinion it 
is perfectly evident that it is a proper element of consideration 
for an insurance whether a party insuring a building is owner 
also of the land on which it stands.”

Blake, V. C. says: “It is a matter of vital moment to an in
surance Company to know exactly the interest of the person 
seeking insurance, as to a very large extent it must control them 
in accepting, rejecting or fixing the rate of insurance.” (68)

In another case the 5th plea set out the first statutory condi
tion. and then alleged that the plaintiff by his application caused 
the buildings to be described other than as they really were to 
the prejudice of the defendants, by describing the same as a 
"first-class building in every respect ; although one roof covers 
all, there is a solid brick fire wall between each store or build-

(67) Bleakley vs Niagara District Mutual, 16 Gr. 198. (1870).
(68) Compton vs Mercantile, 27 Gr. 334.
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ing" ; whereas there was not a solid brick fire wall between 
each store or building; such misdescription being a fact mate
rial to the risk, and to be made known to defendants to enable 
them to judge of the risk; and that the policy was therefore 
void. An equitable replication was added at the trial to the ef
fect that one Kay, agent of the defendants, applied to the plain
tiff for a risk on the buildings and plaintiff signed an application 
in blank on the understanding that the agent would examine 
the buildings, make measurements, and fill up the application 
correctly; that the plaintiff never saw the application after so 
signing it, until after the loss, and save as aforesaid, he made 
no representations, and had no knowledge thereof.

At the foot of the application was printed, above the signature 
of the applicant “It is hereby expressly agreed, declared and war
ranted that each and every of the answers as above, made, is 
true, and that the same and this application and survey, and the 
diagram of the premises herewith, shall be part of the insur
ance contract and policy hereby applied for, and shall be held to 
form the basis of the liabilities of the said company; and that 
if the agent of the company fill up the application, he will in 
that case be the agent of the applicant, and not the agent of the 
company.”

No material fact was in dispute at the trial. The agent and 
the plaintiff agreed in their evidence. It was quite clear that 
the plaintiff left it wholly to the agent to fill up the application, 
and that the latter made an unfortunate mistake. He and the 
plaintiff seemed to have acted in good faith.

The 4th and 5th questions answered by the jury were as fol
lows: 4. Did the plaintiff, by his application, erroneously and 
untruly represent that there was a solid brick fire-wall between 
each store or building? Answer. Yes.

5. Was the erroneous and untrue statement, if any. last men
tioned, a statement of a fact material to the risk? Answer. Yes.

The action was tried before Harrison, C. J., who held that the 
plaintiff was bound by the statement in the application given 
to the agent to be filled np.
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Hagarty, C. J., lay a: “I think the objection based on the 
Ontario Statute cannot prevail. An Insurance Company very 
naturally attaches great weight to the terms of the application, 
as it is the basis of the proposed contract, and on the informa
tion it contains must naturally depend their acceptance dr 
jection of the risk. They have a clear right to stipulate for 
fair, intelligible description of the property, and to object to 
any misdescription or misstatement prejudicial to their means 
of forming a just judgment.

“They claim the right to hold the applicant to the correct
ness of the statements, and we arc not prepared to find fault 
with their notice to him. that if he either trusts or requests 
their agent to fill up the application, that for such purposes he 
must be considered bis agent, or, in substance, that by whomso
ever drawn or filled up, the application must be binding on the 
applicant and free from material misstatement.

“This preliminary requirement seems in no way to be op
posed to the spirit or the letter of the statute. It is rather in 
accord with its professed object.

“This case is free from many difficulties which have been 
presented by others, as to how a material mistake was made in 
the application. There is sometimes a direct contradiction be
tween the agent and applicant as to what took place. Some
times the latter is illiterate or stupid, and fails to understand, 
and a Board of Directors at a distance, who have otherwise no 
means of deciding in accepting or declining the risk, may fairly 
insist on having a statement which they may confidently adopt 
as binding on the applicant."’

Cameron, J., concurred in the judgment of Hagarty, C. J., 
Armour, J., dissented, he being of the opinion that the evidence 
showed that the defendants did not consider the answer to these 
questions material to the risk, and that there should be a new 
trial.

The Court of Appeal deals with the question of agency as 
follows, per Patterson, J. A. : “Plaintiff’s counsel confines him
self to the question of how far the plaintiff was bound by the
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acts of Kirchhoffer, the local agent, in filling up the application.'’ 
He says: “His (the plaintiff’s) mistake strikes me as having 
been in treating Kirchhoffer as the company's representative. 
If Kirchhoffer had reported to the company what occurred, and 
had explained that the plaintiff had simply signed the applica
tion, leaving the agent to ascertain for himself the particulars, 
which he had accordingly ascertained and now reported, the 
matter would have been equally free from question. The agent 
would have made the representation as agent of the company....

“The company issued the policy upon this application and 
never agreed or intended to issue one without a completed appli
cation. Kirchhoffer had no power, and was not held out by the 
company as having power, to agree that a policy should so issue, 
and he did not communicate to the company the plaintiff's de
sire that he should be insured without being responsible for more 
than the application contained when he signed it. Therefore it 
seems reasonable that the company should be permitted to say : 
You must either adopt, the application in the shape we re
ceived it and acted on it, or treat it and the policy issued upon 
it as null.”

Burton, J. A., in concluding, remarks: “A notice of the 
limitation of the agent’s authority, and a warning to intending 
insurers to fill up the applications themselves, or satisfy them
selves of their correctness, given previous to or simultaneously 
with the application which is to be the basis of the proposed 
contract, cannot by any ingenuity be tortured into a condition 
of the contract itself ; but even if it could be so considered, it 
is not an unreasonable or unjust condition, but one perfectly 
fair and proper. The company has a right so to limit the 
authority of its agents, and if done in a fair and open manner 
it would seem to be a proper course, both as regards their share
holders and other parties assured. What is to be regreted is, 
that the notice is not conveyed in so open a manner that there 
would be no pretence for a party saying that he had no notice of 
it, such as printing it across the application in ink of a totally 
different colour, or some such means.”

Galt, J„ says: “I agree with the ruling of the learned Chief
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Justice at the trial, when he told the jury that if the plaintiff 
signed the blank application, leaving it to Mr. Kirchhoffer to 
fill up the answers to the questions, the plaintiff was bound by 
the representations so made by Mr. Kirchhoffer. I confess [ 
cannot imagine a more ample delegation of authority than that 
which took place.” He distinguishes the Universal Non Tariff 
case .(69) and quotes the judgment of V. C. Malins, and re
marks : “It is not urged here, and could not be, that the defen
dants ever instructed Mr. Kirchhoffer to make a description of 
the property, or that they knew anything about it until they re
ceived the application.” (70)

An application stated the house was occupied as a residence. 
When the fire occurred it had been unoccupied for six months. 
There was a special condition endorsed on the policy that if a 
building became vacant or unoccupied, and so remained for ten 
days, the entire policy should be void. There was evidence to 
show correspondence between the plaintiff and the agent in 
which the latter, being informed that the house would be vacant 
shortly, said it made no difference. The application plainly 
stated that if the applicant desired to rely upon any informa
tion given by him to the agent he must have it inserted in the 
application in writing. The Court said “The authority of the 
local agent is defined by the application signed by the plaintiff. 
He has no power to make contracts but only to receive applica
tion. What the plaintiff in fact alleges here is that he made a 
contract with the agent that the insurance should continue not
withstanding that the house should become vacant. The author
ity of the agent to make any such contract is negatived by the 
limitation upon his powers to bind the Company contained in 
the applicati' In many cases it most certainly does increase
the risk ver erially if the dwelling should become vacant,
and I can see nothing unreasonable in a Company saying that 
they decline to insure vacant dwellings.” (71)

(09) L. R„ 19 Eq„ 485.
(70) Sowden vs The Standard Fire Ins. Co., 44 U. C. R., 95; 5 

A. R., 290.
(71) Pet* cs The Agricultural In#. Co. 19 O. R. 491.
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A statement in an application for insurance that “if answers 
to the questions are made by the agent of the company, solicit
ing the insurance, he shall be considered for those purposes the 
agent of the applicant and not that of the company”, must be 
construed strictly and cannot therefore be extended to a diagram 
of tlic premises made by the agent on the back of the applica
tion. A statement in an application that a diagram on the back 
of it disclosed the exact situation of the property insured, when 
it shewed another building as distant 30 feet instead of 23 feet, 
and the company charged the premium at a higher rate such as 
would have been charged had the distance been correctly given, 
is not a material misdescription suflieient to vitiate the policy. 
When the owner, shortly before the fire, left the house insured 
to work in the lumber shanties, the policy containing no special 
prohibition in this respect, the fact that the house was unoccu
pied at the time of the fire, without notice to the company, did 
not amount to such an alteration in the use or condition of the 
premises insured as would vitiate the policy. (72)

United States Decisions.

The New York Life Inace. Co. vs Fletcher, 117 U. S. Beports 
519, is a decision which seems to be in consonance with the de
cisions of the highest judicial tribunals in Canada and in Eng
land, and although the circuit and district courts would be 
bound by this decision, and it has been followed where one of 
the judges of the Supreme Court of the United States sat ns a 
member of the Circuit Court, yet in a number of instances, in 
his absence, the Circuit Court has been astute to discover 
grounds for explaining away this case, and has aimed at follow
ing the view of the Supreme Court of the State so far as pos
sible.

In this ease the agent, without the knowledge of the applicant

(72) Mutual Fire Ins. Co. of Canada e* Mercier, Q. R., 14 K. 
B. 227.
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wrote down false answers to questions which, if truthfully an
swered, would probably have caused the risk to be declined. The 
applicant signed without reading the application. The applica
tion further contained a provision on its face that no statements 
or representations made, no information given to the persons 
soliciting or taking the application for the policy, should be 
binding on the Company, or in any manner affect its rights un
less they were reduced to writing and presented at the home 
office in the application. In the application the applicant fur
ther warranted the truthfulness of his representations and 
agreed that they should form the basis of the contract. A copy 
of the application was attached to the policy and his attention 
in red ink was called conspicuously to the fact that the policy 
was based upon the application and if it contained any uninten
tional errors or omissions he should communicate with the Com
pany. The plaintiff relied upon the case of the Insurance Com
pany tia Wilkinson, 13 Wallace 222, supra, p. 288, that the 
Company alone were responsible for the fraud of the agent, but 
the Supreme Court in the luminous judgment of Mr. Justice 
Field, points out with great clearness the distinction between 
the case where the misrepresentation made bv the agent arises 
through the negligence of the applicant, and the case where 
there is no such negligence on his part. He says. p. 529: “It 
was his (the applicant's) duty to read the application he signed. 
He knew that upon it the policy would be issued, if issued at all. 
It would introduce great uncertainty in all business transac
tions, if a party making written proposals for a contract, with 
representations to induce its execution, should be allowed to 
show, after it had been obtained, that he did not know the con
tents of his proposals, and to enforce it, notwithstanding their 
falsity as to matters essential to its obligation and validity. Con
tracts could not be made, or business fairly conducted, if such 
a rule should prevail ; and there is no reason why it should be 
applied merely to contracts of insurance. There is nothing in 
their nature which distinguishes them in this particular from 
others. But here the right is asserted to prove not only that the
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assured did not make the statements contained in his answers, 
but that he never read the application, and to recover upon a 
contract obtained by representations admitted to be false, just 
as though they were true. If he had read even the printed lines 
of his application, he would have seen that it stipulated that the 
rights of the company could in no respect be affected by his 
verbal statements, or by those of its agents, unless the same were 
reduced to writing and forwarded with his application to the 
home office. The company, like any other principal, could limit 
the authority of its agents, and thus bind all parties dealing with 
them with knowledge of the limitation. It must be presumed 
that he read the application, and was cognizant of the limita
tions therein expressed.”

p. 531: “The present case is very different from Insurance 
Company vs Wilkinson, 13 Wall. 222. and from Insurance Com
pany vs Malione, 21 Wall1. 152. In neither of these cases was 
any limitation upon the power of the agent brought to the notice 
of the assured. Reference was made to the interested and of
ficious zeal of insurance agents to procure contracts, and to the 
fact that parties who were induced to take out policies rarely 
knew anything concerning the company or its officers, but relied 
upon the agent who had persuaded them to effect insurance, 'as 
the full and complete representative of the company in all that 
is said or done in making the contract’, and the court held that 
the powers of the agent are prima facie coextensive with the 
business entrusted to his care, and would not be narrowed by 
limitations not communicated to the person with whom he dealt 
Where such agents, not limited in their authority, undertake to 
prepare applications and take down answers, they will be deemed 
as acting for the companies. In such cases it may well be held 
that the description of the risk, though nominally proceeding 
from the assured, should be regarded us the art of the company. 
Nothing in these views has any bearing upon the present case. 
Here the power of the agent was limited, and notice of such 
limitation given by being embodied in the application, which the 
assured was required to make and sign, and which as we have
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stated, he must be presumed to have read. He is, therefore, 
bound by its statements.” (73)

The Fletcher case was more recently discussed by Mr. Justice 
Harlan, of the Supreme Court of the United States in Maier 
v» Fidelity Mutual Ins. Co., 78 Fed. Reporter, 566, where he 
says:

“ But it is contended by the plaintiff that the falsity of these 
statements cannot be attributed to the assured, so as to render 
the policy void, because the answers to the questions propounded 
to him were in fact prepared by the agent of the insurance com
pany, and that the company is estopped to deny the validity of 
the policy, upon the grounds stated, if its agent knew the facts 
and suppressed thorn when preparing the answers, or failed, 
fraudulently or negligently, having an opportunity to do so, to 
bring out the facts called for by the questions embodied in the 
application.

“ We cannot accept this view of the contract between the par
ties. If the assured authorized the soliciting agent to prepare 
his answers to the questions propounded, and thereafter signed 
the application so prepared, neither he nor any one claiming the 
benefit of the policy ought to be heard to say that he did not 
read the answers, or know their contents before signing the ap
plication. His attestation of the application by his signature 
was a representation to the company that the answers were true : 
for, by the terms of his application, he stipulated that the state
ments made in answer to questions, fiiy whomsoever written’, 
were material to the risk, and warranted to be true, and, if any 
concealments or untrue statements or answers were made, the 
policy, as well as the contract evidenced by it, should be ipso 
facto null and void. And when the accused accepted a policy 
declaring upon its face that it was issued in consideration of the 
application made part of the policy, and subject to the conditions 
indorsed on the policy, the contract became complete, and its

(73) Tills decision was approved In Blggnr V» Itock Life Ass. Co.. 
1002, 1 K. B.. 516.
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terms are to be respected, and cannot, in an action on the policy, 
lie ignored or made of no effect. It is an essential fact u the 
case that in the body of the contract evidenced by the jolicy 
are found recitals wliich made the application, as well as the 
conditions indorsed on the policy, part of the contract of insur
ance.

“ It was said in argument that the company should not be per
mitted to take advantage of the misconduct or wrong of its own 
agent. But the law did not prohibit the company from taking 
such precautions as were reasonable and necessary to protect 
itself against the frauds or negligence of its agents. If the print
ed application used by it had not informed the applicant that he 
was to be responsible for the truth of his answers to questions, 
and if the want of truth in such answers were wholly due to the 
negligence, ignorance, or fraud of the soliciting agent, a different 
question would be presented. But here the accused was distinct
ly notified by the application that he was to be held as warrant
ing the truth of his statements, ‘by whomsoever written'. Such 
was the contract between the parties, and there is no reason in 
law or in public policy why its terms should not be respected and 
enforced in an action on the written contract. It is the impres
sion with some that the courts may, in their discretion, relieve 
parties from the obligations of their contracts, whenever it can 
be seen that they have acted heedlessly or carelessly in making 
them. But it is too often forgotten that in giving relief, under 
such circumstances, to one party, the courts make and enforce 
a contract which the other party did not make or intend to make. 
As the assured stipulated that his statements, which were tin- 
foundation of tlie application, were true, by whomsoever such 
statements were written, and as the contract of insurance was 
consummated on that basis, the court cannot, in an action upon 
the contract, disregard the express agreement between the par
ties, and hold the company liable, if the statements of the as
sured—at least those touching matters material to the risk— 
aro found to be untrue.

•‘It is a mistake to suppose that any different views arc ex-
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pressed in Insurance Co. vs Chamberlain, 132 U. 8., 301. That 
case turned upon its special facts, and the decision was 
eontrolled by a statute of Iowa, one section of which provided 
that: ‘Any person who shall hereafter solicit insurance, or pro
cure applications therefor, shall be held to be the soliciting agent 
of the insurance company, or association, issuing a policy on 
such application, or On a renewal thereof, anything in the ap
plication or the policy to the contrary notwithstanding.’ ”

In a recent case in Quebec it was held, following Biggar r.< 
Bock Life Ass. Co., 1902, 1 K. B., 516, that the assured who 
signs an application prepared or written by the agent of the in
surer, makes the latter his own agent for the purposes of such ap
plication. (71)

Decisions contba.

There are three cases in Ontario in which the opposite view 
is expressed, and following certain American decisions, the Cana
dian courts have held that the company would still be liable 
notwithstanding that the attention of the insured was called to 
the fact that, as regards the application, the soliciting agent 
would be deemed to be the agent of the applicant and not of the 
c< mpariy. It is submitted that these cases were wrongly decid
ed, and that the weight of authority is entirely the other way. 
If the liability of the company, where the agent exceeds his 
mandate or authority, is, as we have ventured to contend above, 
dependent entirely upon tlie principle of estoppel, it would fol
low that where the agent has no authority to bind the principal, 
and the attention of the insured is expressly called to that fact, 
and he knows or must be deemed to know, from the information 
brought directly to his attention, that he cannot rely upon any 
information, advice or representation made by the agent, lie has 
no ground to claim a relief from the court on the ground of es
toppel by misrepresentation.

(74) Lamotlie vs North American Lite Ass. Co., Q. R., 16 K. B., 
178; 39 Can. 8. C. R.. 323.
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The oases above mentioned were as follows :

A policy was upon four buildings. The application provid
ed that: “The applicant is requested to answer the above ques
tions fully, as it is expressly agreed on the part of the applicant 
that the survey as well as the diagram of the premises shall form 
a part and be a condition of this insurance contract. It is fur
ther agreed that if the agent of the Company fills up the applica
tion lie will in that case be the agent of the applicant and not 
the agent of the Company.” It appeared that there was a black
smith’s shop 86 feet from the building, which was not disclosed, 
although the application contained an inquiry “What is the dis
tance, occupation, and materials of all buildings within one hun
dred feet?” The evidence showed that the. defendant’s agent fill
ed up the application; that he knew of the blacksmith’s shop 
and that in response to an inquiry of the plaintiff, the agent said 
the building need not be shown in the application. The plaintiff 
tilled up the answers to the questions, although the agent made 
a survey of the premises, and a plan which the plaintiff copied 
on the application. Plaintiff signed the application as agent for 
his wife, and also signed the name of the agent at the agent's 
request. The case was tried before Mr. Justice Galt, who made use 
of the following language: “With regard to the misdescription 
of the property, it is very much to be desired that there should 
lie some decision to whioli we shall all bow. As at present ad
vised I am of opinion that the party sending forward the appli
cation assumes the correctness of it, and that the company are 
entitled to treat the representation made by him as correct. Con
sequently, if there are buildings within the prescribed distance, 
1 think the company are not bound by any representation the 
person professing to act as their agent may have made. I think 
the defendants are entitled to a verdict on that ground."

In the full Court, Harrison, C. J., in his judgment, says: 
“There is nothing to prevent a fire insurance company relying 
for its information, as to the proposed risk, solely on a written 
application to be made for the insurance, but if instead of doing
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to, the company appoints an agent to Folicit risks, it is impos
sible for the company wholly to escape a responsibility for the 
knowledge acquired by such agent in the course of his employ
ment in the particular transaction, afterwards the subject of 
litigation.” And cites a number of cases in support of that pro
position, mainly American ; and proceeds further to say: “Be
sides, insurance companies ought not, if possible, to be allowed 
to repudiate all responsibility for the acts of their agents when 
giving information and advice as to what is necessary or not 
necessary to be contained in the application for insurance”, and 
cites further American authorities to support this proposition. 
I-liter on he says: “The defendants now seek to defeat the plain
tiff’s claim because the plaintiff’s agent, acting under the instruc
tions of tlie defendant’s agent, omitted the blacksmith’s shop 
from the application for insurance. Such a defence is, on the 
facts, revolting to every principle of fair dealing, considered as 
between man and man. Law is said to be the perfection of 
reason ; but if law admitted this defence on the facts to prevail, 
it would, in my opinion, be the perfection of iniquity.”

lie also says that by the questions endorsed on the ap
plication, the agent was required to be particular in stating how 
adjacent buildings are occupied, etc., and it was therefore ob
vious that the company did not mean to rest solely on the ap
plication of the insured but as well on the survey made by their 
own agent. He points out also that the defence is not rested 
on the ground of breach of warranty, but even if it were, he 
would hold that it was inequitable “for defendants to set up the 
act of their own agent for the purpose, after a fire, of defeating 
their own policy, and that they ought not, on the facts proved at 
the trial, to be allowed to do so.”

Armour, J., in referring to the portion of the application which 
made the agent, if he filled up the application, the agent of the 
applicant, refuses to hold that that covers instructions given by 
the agent to the applicant with respect to the manner of filling 
out the application.

Wilson, J., held that “the obligation to state what buildings
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were within the 100 feet was a part of the contract, and is not 
to be treated as a mere collateral representation ; and the ma
teriality of the fact as bearing upon the risk has nothing to de 
with the question.” And that if the defendants had put their 
defence upon that ground they must have succeeded. With re
spect to the responsibility of the company for the representations 
of the agent, he says: “In the first place the application pro
vides expressly that although the defendants’ agent fill up the 
application, he shall for such purpose be held to be the agent of 
the applicant and not of the company.

“ That is surely express notice that he is not the agent of the 
company for that purpose.”

He also says: “If there had been an enquiry what mortgages 
there were on the place, it would certainly be a wrongful conceal
ment in law if the applicant filled up and sent to the insurers 
a document saying there were no mortgages upon it, when there 
was one; and it would be no excuse for him to say that he an
swered as he did because the company’s agent said it was of no 
consequence how he answered it.” He distinguishes the Univer
sal Non-Tariff Fire Ins. Co. vs Forbes, L. H., 19 Eq., 485, inas
much as in that case the applicants had nothing to do with the 
application. It was drawn by the company’s agent after an in
spection he made of the premises ; the insured told him nothing. 
He drew it up solely from his own inspection and the statements 
there were not made a warranty. He proceeds further to say: 
“We are embarrassed by our desire to do what we would like to 
do bet’veen the parties in the face of a very strict bargain, and 
against what we may think to be a not very fair defence. But 
our duty is to decide even in such eases according to the contract 
which the parties have made. To do otherwise is to do, so far as 
we are concerned, an injustice, which is not excused and is not 
allowable because we may be able to say we have done what is 
fair and equitable in the cause.” (75)

In the second case it appeared that the application for insur-

(75) Benson vs Ottawa Agricultural Ins. Co., 42 U. C. R., 282.
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anii* was filled up by the defendants’ authorised agent for solicit
ing risks. The property in question consisted of eleven lots, 
covered by a mortgage of $1,000, there being an arrangement 
by which any lot would be released of the mortgage on the pay
ment of $100. Before the plaintiff insured, he paid $300 on ac
count of the mortgage, and was entitled to release three lots. He 
intended to have released the lot on which the house insured was 
situate, but did not do so. He swore that at the time of the fill
ing up of the application he told the agent all about tile mort
gage and the latter said it was not worth mentioning in the ap
plication. The application provided that if the agent filled up 
the application he would be the agent of the applicant and not 
of the company, and also contained an agreement by the ap
plicant that the survey and diagram shall be a part and condi
tion of the contract.

Chief Justice Harrison, delivering the judgment of the Court, 
says: “This disclaimer is, according to Phillips, on Insurance, 
often disregarded by the Courts of the United States, and has 
been made the subject of express legislation. The difficulty, if 
any, which we feel in this case arises from the fact that the 
Courts in this Province have not as yet gone so far on the path 
of justice as most of the Courts of the United Stales.'" He fur
ther says : “In some recent cases in this Province notwithstand
ing the use of words similar to those at the foot of the applica
tion in this case, insurance companies have bien held bound by 
the knowledge of the agent to solicit risks aequirod in the course 
of his business, or rather prevented from setting up their own 
ignorance of their agent’s knowledge acquired in the course of 
his agency, notwithstanding he omitted to communicate it." 
And cites among others, XVyld vs Ixmdon, Liverpool & 
Globe, (76) and points out that in this case the application did 
not, as in other cases, provide “that the company would not be 
bound by any statement made to the agent not contained in tin- 
application”, and “We may therefore decide in favour of the

(W 1 Can. S. C. R.. «04.
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plaintiff so far as the mortgage is concerned, without overruling 
or in any manner interfering with either of these cases.” (John
stone vs Niagara District Mutual, 13 C. P., 331; and Bleakley 
vs Niagara District Mutual, 16 Grant, 198).

He also points out that the instructions proven to have been 
given to the agent to cancel the policy if from cause the risk 
had become hazardous, was evidence of the larger powers held 
by the agent. (77)

In the third ease it appeared that during a conversation which 
occurred on the signing of the application, the plaintiff stated 
that there was a stove on board the boat, which was being in
sured, but there would be no one living on board during the 
winter, and there would be no fire in it until the ship was fitted 
up in the spring, and the plaintiff asked if he could then light a 
fire in it to which the agent replied “Certainly, no sane man 
would suppose you were not to put a fire in the stove that was 
necessary at such a time.” The defendants pleaded the non
disclosure of the stove and the use of fire as material facts to be 
known, but which were concealed, and therefore the policy was 
voided. The application contained the usual clause with respect 
to the agent being the agent of the company and not the agent 
of the applicant, and contained a warranty as to the truthfulness 
of the facts contained in the application, so far as known to the 
applicant. The application further stated that no fire was used 
in the steamer anu that there were no stoves, funnels, flues. &<•.. 
for heating.

The ease was tried before Armour, J., and a jury. The jury 
found that the plaintiff had made a just and full and true ex
position of all the facts relating to the risk, as far ns the same 
were known to him and material to the risk.

Chief Justice Hagarty, says : “It is not necessary to examine 
very critically the precise limits of this agent’s authority, as no 
evidence was given to define or limit it, and in that respect the

(77) Naughter cs Ottawa Agricultural Ins. Co., 43 ü. C. It., 121-
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case is less embarrassed with difficulty than many others with 
which we have had to deal.

“It is true that the application provides that if he fill up the 
application he shall be the agent of the applicant, not of the 
company ; but we do not understand that we are therefore to 
ignore all that passed between him and the applicant. We may 
resort to it, we think, to explain doubtful expressions, and to 
ascertain the sense in which they were understood.” The Chief 
Justice held that in view of the statements made by the agent 
and the ambiguous form of the questions and answers, they 
could be construed so as to uphold the policy. And he con
cludes his judgment by saying:

“To those unacquainted with legal decisions and distinctions, 
it must always appear opposed to the ordinary intelligence of 
mankind that companies can make contracts by means of agents, 
accept all the benefits derivable therefrom, and at the same time 
repudiate every representation made by such agents, and insist 
that words and expressions proved by the testimony both of the 
agent and the assured to have been used and understood in one 
sense as to be read in a different sense; that matters possibly 
material to the proposed risk fully communicated to the agent, 
and by his mistake, or by his direction, not noticed in the appli
cation, should avoid the insurance, to the possible ruin of a man 
whose only fault was to trust in the person employed to induce 
him to enter into the contract.” (78)

It will be noted that the judgment in Sowden vs Stand
ard, (79) in the Court of Appeal, was pronounced subsequent 
to the adoption by the Legislature of Ontario of the Fire Insur
ance Policy Act, and subsequent to the three cases last above 
mentioned, in which an opposite opinion was expressed as to the 
liability of the company where the notice of the limitation upon 
the agent’s authority was expressly brought home to the assured 
at the time of the application.

(78) Lyon V» Stadacona Ins. Co., 44 U. C. R., 472.
(79) Supra, page 297.
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Exception 8 to Main Proposition.

The com/.an y it not liable if the answert to the inquiries in 
the ap/ilicalion arc untrue to the knowledge of both the agent 
nml the applicant.

The foundation of this exception of the law is that the con
duct of the parties in truth perpetrates a fraud upon the com
pany.

The fourth plea in an action read as follows :
‘‘That by the said policy of insurance it was covenanted and 

agreed that the application of the plaintiff, upon which the said 
policy was granted, and the survey and diagram of the insured 
premises, and all things therein contained, should be taken and 
considered as a part and portion of the said policy, and that if 
the insured should therein make any erroneous representation, 
or omit to make known any fact material to the risk, then the 
said policy should be void. And the defendants say that at tie- 
time of the making of the said application, and of granting the 
said policy, there was a certain wooden house or building situate 
near to, that is to say, fifty-eight feet from the said insured prem
ises, which was a fact material to the said risk, and to be 
known to the defendants, yet the plaintiff in the said application 
and diagram erroneously represented that the said building was 
situate one hundred feet from the said insured premises, whereby 
the said policy was and is void.”

To this plea the following replication was made :
“Second replication to the defendants’ fourth plea: that the 

insurance referred to in the pleadings herein was effected by 
the plaintiff with the defendants through one Charles Morris, 
an agent of the defendants, having authority to solicit, make 
nut, and forward applications, to deliver jioliciee when returned, 
and to collect and transmit premiums. And the plaintiff says 
that said agent jiersonallv inspected the property insured, an.l 
was fully aware of the position of the same, and of the distance 
of the said property from the said wooden house or building 
mentioned in the said plea ; and the said application and dia-
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gram was filled up with the knowledge and approbation of the 
said agent, and transmitted by him to the defendants, and 
neither they or their said agent raised any objection to the con
tiguity of the said wooden house or building, or notified the 
plaintiff that his policy was affected thereby. And the plaintiff 
further says that there was no fraud or fraudulent misrepresen
tation on his part in reference to the distance of the said wooden 
house or building from the property insured.'’

The judgments of the majority of the court, Harrison, C. J., 
dissenting, were delivered by Wilson and Morrison. J.T. In his 
judgment Wilson, J. says:

“I am not inclined to favour these companies when they are 
not acting, as I may think, fairly, or even liberally, but the like 
rule must be equally applied to the other side. The great object 
is to enforce the contract as both parties understood it, and 
honestly intended it to operate. Now the plaintiff knew the 
three matters complained of were made material articles of the 
contract, and that he must speak truly with respect to them; 
yet he erroneously represented two of them, and erroneously 
concealed the third ; and his only answer to the defendants is, 
that their agent knew all about the facts, and the misrepresen
tation and concealment he, the plaintiff, was guilty of ; and that 
the defendants must be held bound by their agent’s misconduct, 
which he, the plaintiff, participated in, merely because he was 
their agent, although the defendants knew nothing of his mis
conduct, nor that the plaintiff was a partner in it...............

“But docs an agent, with all the powers before mentioned, pos
sess the power or right to accept and bind the company by an 
application false to his own and the applicant’s knowledge in 
matters material to the risk, and to be known by the defendants? 
I think he does not.”

Morriwm. .T„ says: “I concur in the view taken by my brother 
Wilson. The facts, as they appear in the pleadings, amount to 
this: that in the plaintiff’s application for insurance, the plain
tiff erroneously represented the distance of the premises to be 
insured from the wooden building te be 100 feet, while in fact it
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was only 58 feet, and that that fact was one material to the risk ; 
that the plaintiff and the defendants’ agent were both fully 
aware of the same; that the plaintiff, with such knowledge, so 
filled up the application; and that the agent, with the like 
knowledge, approved of his doing so, and transmitted the appli
cation so filled up to the defendants as the basis of the plaintiff’s 
insurance. Can it be said that this does not shew a joint fraud 
on the part of the plaintiff and the defendants’ agent on the 
la tier's employers? I think so. The averment of no fraudulent 
misrepresentation on the part of the plaintiff docs not in my 
opinion, help the pleadings.” (80)

In a case, coming from the Province of New Brunswick, where 
the statutory conditions were not in force, a condition was en
dorsed on the policy making the application part thereof, and 
providing that false representations as to the condition, situa
tion or occupancy of th* property should void the policy; and 
also that if the interest of the assured in the property be other 
than the entire, unconditional and sole ownership of the prop
erty for the use and benefit of the assured, unless so expressed, 
should void the policy, and the application also provided that the 
agent filling up the blanks should be deemed the agent of the 
assured and not the agent of the company. To the questions in 
the application, “Are you the sole owner of the property to be 
insured?” and “Are you the owner of the land on which the 
above described building stands ?” the insured replied “Yes.” 
The application was signed by the insured himself, but the 
answers to the questions were filled in by the agent.

The fact was that the building was situate on a public high
way to the knowledge both of the insured and the agent, and 
the agent admitted that when filling in the application he asked 
the insured as to this question, and he was told that the house 
was on the highway and that notwithstanding this he had told 
the applicant that he would put down in the application that 
the ground belonged to the applicant In giving the judgment 
of the court, Sedgewick, J. says :

(80) Shannon cs Gore District Mutual Klre In*. Oo., 87 ü. C. R„ 
380.
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“It does Hot, therefore, appear to be necessary to discuss the 
effect of that clause in the application which purports to make 
the agent where he fills up the blanks in the application the 
agent of the assured instead of the agent of the company. Being 
in collusion for the purpose of perpetrating a fraud upon the 
company for their joint benefit neither of them can contend 
that McAllister was the company's agent for that purpose.” (81)

Exception 3 to Main Proposition.

The company is not liable in Provinces where there are no 
statutory conditions if the policy provides that in the prepara
tion of the application the agent shall be deemed the agent of 
the assured and not of the company.

This proposition has the support of two decisions of the 
Supreme Court of Canada. The first is Shannon os Hastings 
Mutual Fire Ins. Co., (82) the facts of which are cited supra, pp. 
223, 273.

In the second case, as stated in the judgment of Proudfoot, J., 
the form of the application contained no warning to the plain
tiff that the defendants’ agent was his agent for the purpose of 
the application, but there was a condition to that effect in the 
policy, and it was not shown that the plaintiff knew it, and in 
fact he did not receive the policy until after the fire. The agent 
was also the agent for the Gore District Mutual Ins. Co., in 
which company the plaintiff had another policy of insurance, 
which had been mislaid, and the agent undertook to inspect the 
books and papers in his office to discover if the Gore District 
policy also covered the property then being insured in the Pro
vincial, so as to insert it in the application. The agent neglected 
to do so, and gave the plaintiff an interim receipt to cover the 
insurance for 30 days, and sent on the application without any 
reference to the other insurance. The company accepted the 
risk and in accordance with their practice where the risk ex
tended only over a short period, instead of a formal policy issued

(81 ) Norwich Union Fire Ins. Co. vs IjeRoll. 29 Can. 8. C. R., 470.
(82) 2 Can. 8. C. It., 364.



314 THE LAW OF FIRE INSURANCE IN CANADA

a certificate which stated that the plaintiff was insured subject 
to all the conditions of the company’s policies, of which he ad
mitted cognizance, and that in the event of loss it would be re
placed by a policy. The property insured was destroyed by fire 
after the 30 days, but within the period covered by the certif
icate, and a policy was not issued until after the loss, which pol
icy contained the provision above mentioned, that the agent 
should be deemed to be the agent of the applicant and not of the 
■ ompany,

Ritchie. C. ,T., in giving the judgment of the court, said:

“If Billingtnnfthc insuredjehose to trust to Suter(the agent) 
to obtain the information for him and he failed to do so, how 
can this affect the company? Instead of getting himself the pre
cise information required to enable him to make a proper ap
plication, as was his interest and his duty to the company, be 
trusts to Suter to get it for him. Surely he must take the con
sequences of any neglect on Suter's part. Tie says ‘I supposed 
everything was satisfactory or he would let me know. He took 
my money and 1 supposed it was all right." In other words, he 
trusted Suter to do for him what he ought to have done him
self. and too late discovers he has trusted to a broken reed. In 
all this Suter was in no way representing the company in any 
matter within the scope of his authority or duty. He was acting 
solely for Billingtou’s accommodation.” (83)

A variation to the statutory conditions by which the insurance 
agent is made the agent of the applicant if he prepares the ap
plication will be held unreasonable. The argument in favour 
of the applicant under such conditions is well expressed in the 
judgment of Hagarty, C. J., as follows:

“In the case before us the application does not contain (as it 
sometimes does) any warning that the agent is to be considered 
the applicant’s agent in preparing the papers. This provision 
appears for the first time in the conditions of the policy, as a

(83) Blllhigton vs Provincial Ins. Co., 8 Clan. 8. C. R.. 182.
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variation from the statutory conditions. In their instructions 
to their agent they declare that the agent ‘must sec that it is 
carefully filled up, and satisfy himself that the diagram on the 
back of it shows uvery ex|>osurc within the distance named. He 
must also answer the inquiries on the hack of it. which are 
directly submitted to him.’

“The applicant himself or his attorney must sign it (the ap
plication) and be made to understand that he is responsible for 
all it contains.

“Here they adopt and act on an application on its face pro
fessing to be signed bv the applicant by and through P. P. 
Lodge, their agent. So that they were directly cognizant of the 
fact that Lodge prepared the papers and diagram.

“They wore willing to trust to Iris correctness, and accepted tin- 
risk. They now urge that the applicant should not have trusted 
him. They urge that the plaintiff is bound by the condition a« 
to agency in the policy subsequently issued even if he never reed 
it. May he have, not unreasonably, assumed, even if he read it. 
that they issued it with direct notice that their agent had pre
pared everything, and that they would be satisfied with his prop
erly doing his duty?

“I do not dwell on the suggestion that the plaintiff had prev
ious familiarity with insurance business. It might be used as an 
argument on the other aide, that with such knowledge he would 
the more readily leave everything to be done by the agent.

“It seems most unreasonable to hold an applicant bound by a 
special clause in a subsequently executed policy as to the agent 
being his agent in the previous preparation of the papers. He, 
at all events, ought to know it at the critical time when the 
knowledge might be of some use.” (84)

The view expressed by Hagarty, C. J., has been adopted by 
the Ontario courts in holding that a variation to the statutory 
conditions is not just and reasonable which provides as follows:

“If any agent or canvasser for this company shall have

(M) Quinlan is The Union Fire Ian. Co., 8 A. R., 876.
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written or filled up any part of the application for Uns insur- 
iuce, he shall for tliat purpose bo the agent of the assured and 
not of the company ; and no statement, written or verbal, made 
to such agent or canvasser, as to any matter to which the inqui
ries in the application extend, shall bind the company, or affect 
the company with notice thereof, unless stated in such applica
tion.” (85)

Third. — Estoppel after issue of policy and before loss.

Having considered the liability of the company in the different 
classes of cases which arise where there is misrepresentation in 
the application, we have next to consider how far the company 
is estopped by the conduct or representations of the local agent 
after the policy has issued, and before any Joss has occurred.

A review of the Canadian decisions shows that although no 
more definite principle of law can be laid down than the general 
one that the company will be held liable for the conduct or re
presentations of the agent, if, in the opinion of the court or jury, 
the facts warrant the conclusion that he was acting within the 
apparent scope of his authority, yet in very few cases has the 
court held the circumstances such as to create a liability on the 
part of the company. (86)

By the third statutory condition notice of a change material 
to the risk may be gioen to the local agent. (87)

The following cast's arose when there was no statutory condi
tion or provision that notice might be given to the agent.

Notice of vacancy.

The company held liable.

A condition of a policy of insurance provided that in the event 
of a failure to notify thç company of the premises becoming

(85) Graham vs Ontario Mutual Ins. Co., 14 O. R., 358.
(80) Hendrickson vs Queen Ins. Co.. Infra p. 324.
(87) For decisions under the statutory condition v de Infra, 

p. ?92.
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vacant or to obtain their assent thereto, the policy became void. 
The policy was issued to one Tutton, who sold the premises to 
the plaintiff and assigned the policy to him, the company assent
ing to the assignment, and which was endorsed on the policy. 
One Lodge was the local agent at Port Hope, the head quarters 
of the company being in Hamilton. The evidence showed that 
l/vdgc had full knowledge that the house was vacant at the time 
of the assignment of the policy. The plaintiff deposed that be
fore he took the assignment he told Lodge the house was empty 

' and to govern himself accordingly, and that Lodge said “All 
right Mr. Williams.” Lodge admitted that he knew the house 
was vacant, but he would not say whether or not he had notified 
the head office. For the defence, the secretary of the company 
swore that no notice was ever received by them and that Lodge 
had no authority to receive notices of houses being vacant. Hu
iler these circumstances, the company were held liable, Ilagarty, 
('. .L, saying:

“The plaintiff applies to Lodge, informing him of his position, 
and produces to him the assignment from Tutton. Ixxlge is 
directly informed of what in fact he knew perfectly well already, 
ihat the house was then vacant. He receives from the plaintiff 
the fee cliarged by his company for recording this transfer. He 
sends the policy so transferred to the company, by whom it is 
returned with their written assent, and their receipt for the re
cording fee.

“Now, in all this transaction the company deal with the plain
tiff through Lodge as their agent. As a corporation they can 
only deal by agent, and I see no agent here representing them 
to the plaintiff but Lodge. If he take the transfer fee, however 
small, from the plaintiff, and sends it to his principals, and he 
have the notice as to the vacancy, I think he was as much bound 
to communicate that notice to them as to send tlic fee and obtain 
their consent to the transfer to plaintiff.

“If we hold otherwise, then the result must be, that the plain
tiff, dealing with this corporation only through Lodge, their 
agent, is knowingly allowed to enter into this transaction and
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take an assignment of the policy, and consider himself insured, 
while all the time the whole thing is a void proceeding, because 
the agent neglects his duty to inform his principals.

“Who is to suffer for Lodge’s neglect, if there were any 
neglect? Is it the plaintiff who never employed I/odge, or the 
company who did employ him?”

Gwynne, J., was of the opinion that the plaintiff should be 
entitled to file e replication on equitable grounds in the nature 
of estoppel in pait, setting up the facts above alleged as being 
a reason why it was inequitable for the defendants to set up their 
defence of the breach of the condition as to vacancy. (88)

Notic e of Vacancy.

The company held not liable.

A fire policy, granted to the plaintiff on a dwelling-house in 
a town, contained the following condition: “Unoccupied dwell
ing-houses, with the exceptions undermentioned, are not insured 
by this association, nor shall it be answerable for any loss by 
fire which may happen to, in, or from any dwelling-house left 
without an occupant or person actually residing therein. The 
temporary absence of a member or his family, however, none of 
the household effects being removed, is not to be construed into 
non-occupancy. And this condition is not construed to apply 
to the temporary non-occupation of small dwellings for the ac
commodation of hired help on a farm, the main dwelling on the 
same continuing to be occupied. But the main dwelling-house 
must not be unoccupied for longer than forty-eight hours at any 
one time.” The plaintiff lived several miles from the house 
which was leased to a monthly tenant, who had removed his 
goods within forty-eight hours before the fire, and no one had 
resided in the house for ten days before. The fire took place on 
the 10th September, and the tenant's month was up on the 21th. 
He was in arrear for rent, for which his goods had been dis-

(88) WlUliiins r« Canada Farmers’ Mutual Ins. Co., 27 V. C. C.
P„ 110.
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trained, but tlie plaintiff, who had a person ready to take pos
session, did not suppose that the tenant would leave until his 
month was up. Held, that the exception as to forty-eight hours 
applied only to dwellings on a farm; that the condition which 
required an acutal residence of the occupant was broken ; and 
that the plaintiff could not recover. (89)

Vacancy casks under the statutory conditions, vide infra, 
pp. 401, 490.

Notice of alterations and changes to the risk.

Company held not liable.

It was pleaded, that alterations in the buildings, of which no 
notice was given to the company, had materially increased the 
risk. To this the plaintiff replied on equitable grounds, which 
in effect set up that he gave verbal notice of the alterations to 
the agent, who was the proper person to receive the same. That 
the agent inspected the alterations, and approved of them, and 
said they did not increase the risk, and that they did not require 
to be notified in writing to the company; and that the agent of 
the company thereby waived the written notice.

The jury found the risk not increased and the equitable re
plication proved, and verdict was entered for the plaintiff.

Morrison, J., delivered the judgment of the court, and held 
that as to the equitable replication, there was no evidence to go 
to the jury to support the allegation that Ryal (the agent) was 
an authorized agent to make the agreement. He sayH:

“ The result of this case may be hard on the plaintiff, from 
his being led into error by an agent of the company; but, as I 
have felt it to be my duty to tell jurors in several cases tried 
before me against this company, if the insured does not pay at
tention to or comply with the conditions of the policy he has

(HO) Abrahams vs Agricultural Mutual Assurance Am.. 40 V. C. 
R., 175.
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himself to blame, as the Company take special means to warn the 
insured of his duty by conspicuously printing in large coloured 
letters at the top of the policy, ‘Be sure and read the condition» 
on the inside hereof, as any deviation therefrom will render the 
insurance void,’ and by appending at the end a similar admoni
tion in case of omitting to give any of the notices ; and by print
ing on the back of the policy as follows: ‘N. B.—Be particular 
in reading the within policy and its conditions, and ol>serve that 
notice in writing must be given to the Secretary of all changes 
in the risk by alterations, erections, or otherwise.’

“The rule must be absolute to enter a non-suit.’’ (90)
The insured became insolvent, and the plaintiff was his as

signee. One of the conditions of the policy provided that the 
company should be notified of all changes of occupation or of 
vacancy, and in an action brought by the assignee there was a 
plea that the premises, at the time of the policy, were vacant 
and were afterwards occupied by the insured as a dwelling-house, 
and in part as an Orange Lodge, of which defendants were not 
notified. To this the plaintiff pleaded an equitable replication 
tliat when the policy was made, the defendants knew that the 
building was in the course of construction and that the insured 
intended to occupy it as a dwelling, and that afterwards, Un
insured occupied it as a dwelling-house and as an Orange Lodge, 
to the knowledge of the defendants, who received renewal pre
miums, with such knowledge, from the plaintiff, down to the 
time of the loss, without objection. This replication was held 
good. (91)

At the time of the making of the insurance in question the 
local agent of the defendant company who was also the local 
agent of another insurance company having a risk upon tin- 
property, at the request of the insured agreed to give notice to 
the defendants of the other insurance, but neglected so to do. 
The secretary and manager of the defendant company stated that 
the local agent had no authority to receive notices of further in-

(00) Lyndaay t« Niagara District Ins. Co., 28 T!. C. It., 32*1. 
(91) Dickson t-« I-rovInclat Ins. Co., 24 ü. C. C. P., 1ST.



AGENCY 321

su rance. It was held that the notice to the agent was not a no- 
tice to the defendant company in any form, fo ’ie had no au
thority to receive such notice; Ids duty was completed by the 
acceptance of the risk, lie had no power to modify it or to re
ceive anything, nor to do anything further than to accept risks 
and forward the applications to the head office of the com- 
l»ny. (92)

Although not necessary for the decision of the rase, Harrison.
J.. said;
“ While notice to an agent in the course of his employment is 

generally deemed notice to his principal, the iptoslion is whether 
the local agent represented the com|>auy for the purposes of s. 
38" (of c. 44. ."Hi V., the Mutual Ins. Companies Act which 
provided for notice of other insurance lieing given to the com
pany. otherwise the policy should be void) “the better opinion 
would appear to he that in the absence of express authority to 
the local agent or of implied authority hi him to be presumed 
by reason of his previous dealings with the knowledge of the 
Company, the notice of further insurance must be given to the 
Company themselves, or to such of their officers as have the 
(tower to exercise the option of cancelling the policy.” (93)

After the insured buildings had been occupied for some time 
the proprietor thought proper to make certain material changes 
without giving the required notice to the company, although he 
intimated verbally in conversation with the secretary-treasurer, 
that certain changes were being made in the building.

It was held that this was no notice according to law. (94) 
Notice or othkk insurance.
The Com van y iiei.ii i.iabi.e.

In an early case in Quebec it was held that where a notice was 
given to a local agent, and he made a mistake in supposing the

(92) HIM button vu Cu Haitian Mutual Ilia. Co., 30 IT. V. It., 4is3
(98) Met 'nie v» Waterloo 1 'minty Mutual Five Ins. Co., 1 A. It.. 

218.
(94) British A merle* I ainsi Co. t'« Mutual Fire In». Co., 18 K. J. 

II. Q., 1«8.
11
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insurani-v was on stock instead of on a building, the insured 
should not suffer by the agent’s error. (96)

One Adamson was a sub-agent of the defendants at Oil 
.Springs, and one Pousaett was agent for the entire county of 
l-ambton, residing in Sarnia. 'Hie insured made an assignment 
of the policy to one Morris which was assented to by Adamson, 
and also by Pousse! t. Adamson deposed that he was consulted 
as to the further assignment which was made to Batchelder & 
Pettingell, and spoke to Campbell, the defendants’ inspector as 
to how the assignment should be effected, and was told to use 
the same form on the hack of the policy as in the former assign
ment. The house in the first instance was a temperance estab
lishment, and Batchelder & Pcttingell commenced keeping an 
hotel with a bar. Campbell informed I he agent that the pre
mium would have to be increased, which was done, and paid to 
Adamson by Batchelder. There was a receipt for the premium 
received from Batchelder & Pcttingell endorsed on the policy 
by Poussett datc>d 6th duly 18(1(1. The premises were burned on 
the 13th Septemlier. 186(1. The general manager at Montreal 
admitted that the company had received notice from Poussett 
in May. 1863, of the receipt by him of the extra premium to be 
endorsed on the policy, and that Poussett"s account with the head 
office of duly, 1866, charged himself with this extra premium. 
The general manager also denied that he had any notice of the 
assignment of the policy or that Poussett had authority to assent 
to the assignment. As to the additional insurance, Batchelder 
& Pcttingell deposed that in duly. 1866, they had informed Pous
aett that they had insu nul tlie premises in another company, that 
Poussett had made some reply hut they did not remember what 
it was, while Poussett denied having any recollection of getting 
anv information respecting the second insurance.

On these facts the Court of Queen's Bench held that there was 
evidence to go to the jury as to whether or not the defendants

(96) Per Horion, V. 1- Canadian Mutual lus. Co. c« Honor.'u. 
2 I,. N„ 229.
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assented to and accepted the assignment from Morris to Bai- 
c-helder & Pvttingvll, but that as to the subsequent insurance, 
notice to tlie agent was not effective notice to the company.

Wilson, J., said : “I think this was a notice which, in the ab
sence of express authority to the agent, or of implied authority 
to him to be presumed by reason of his previous dealings, should 
have been given to the company themselves, or to such of their 
officers as could have exercised the option of cancelling the pol
icy and of returning the proportional part of the premium.

“It is quite manifest that every or any agent of the company 
cannot possess the power of cancelling the .policies of the com
pany at their mere option, however the company may do so, with 
or without cause, by the present condition. And it is quits* man
ifest that every or any agent of Uie company cannot cancel the 
policies merely because there has been a further insurance effect
ed, without regard to the reputation of the party insured, the 
character of the risk, amount of further insurance made, the 
value of tlie projierty as compared with the total insurance on it, 
or the nature and extent of the business relations between the 
company and the insured, of which the agent might know no
thing. and which the cancellation of the policy might seriously
prejudice.

"Those aiv matters to lie determined bv the principals, and 
not by subordinate agents.”

On appeal to tlie Court of Error and Appeal, the judgment of 
the court below was affirmed. Hagarty, C. ,T., says :

“I am told that we should construe those conditions strictly 
against, not in favour of, the underwriters. This may be so; 
hut I think, at the same time, we must give some rational and 
intelligible construction to a contract like this. The plaintiff 
contends that it is sufficient for him to toll the company or their 
local agent of tlie fact of his having effected the new insurance ; 
everything else must be done by them. I think the clause re
quired something more. Notice was to be given, so that a memo
randum might be endorsed of such other insurance on the policy.
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otherwise it was to lie void. Who was to do this? The plaintiff 
had the policy of insurance, or must lie supposed to have it. Can 
it lie possible that, he fulfils his part of the bargain by sending 
a verbal message to an agent of the company, or calling out to 
him, if he meet him in the street, that he has effected another 
insurance ? Is that giving notice, so that ‘a memorandum of 
such other insurance" may be indorsed on a policy that he mav 
have in his pocket or may be lifty miles away ? 1 cannot accede 
to any such construction.”

Kicharda C. J., Mowat and Strong, V. C., wen' of a contrary 
opinion the former holding that if such notice of other insur
ance was usually given to Poussett, he was tin1 agent of the com
pany ; Mowat, V. ('., stating his opinion as follows :

"There is no evidence that the officers of the company in Mon
treal had authority to reeeive such a notice, or to cancel the pol
icy ; and no evidence that the local agent had not such author
ity; in fact, there is no evidence what authority the company- 
had given to any of its agents on this subject. The company it
self, by the policy or otherwise, made no announcement and gi.vi
no information on the subject. Can it be said, under these eir- 
cumstnces, that notice to the local agent was insufficient? It 
was through him (or rallier his sub-agent) that the insurance 
had been effected ; it was to him that the premiums were from 
time to time paid ; he was the person to whom, on behalf of the 
company, the twelfth condition directed that the assured should 
give notice of loss or damage should any occur; to him the ac
count of it was to lie delivered ; and he might be, and I presume 
usually is, the agent through whom tin- company acts in the 
various matters with which the other conditions of the policy 
contemplated that an agent for the company might have to do."

While Strong, V. C., was of the opinion that the notice to 
Poussett was sufficient. (96)

(1*1) Ilemlrii kson r» ljureii l:is. Vo.. ."*1 V. V. H.. MW: M V. V. It..
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Nonce of other insi range.

'I’h* Company iiki.d not i.iabi.k.

It was held by the Court of Queen's Bench in the Provint»' of 
Quebec that an agent of an insurance company, whose (lowers 
were limitai to receiving applications for insurance for trans
mission to the head office, and for the collecting of premiums, 
has no power to waive a condition of the policy respecting double 
insurance. (97)

Altrkatiox of policy by local agent.

In this case the defendants (an aee.ident insurance company) 
had its head office in Ixindon, Engluud. Its chief office in Can
ada was in Montreal, of which Stauclilfe was manager. The 
chief agency in Ontario was in Toronto, of which one Woodland 
was the agent, and the local agents at Hamilton were ltouth and 
Payne. Plaintiffs made an application for insurance, the risk 
to commence on the 86th May, 1897. The places at which the 
plaintiffs were carrying ou work named in the application were 
■‘Stonelicld, Que., and a few men temporarily loading plant from 
cars to scow at Ottawa, Ontario." The application was forward
ed by Mouth & Payne, to Woodland at Toronto, and by him sent 
to the head office in Montreal. The application was accepted 
and the policy issued. Condition No, 10 of the policy provided 
“the terms and conditions of this policy are not to lie changed 
by agents." When the policy reached Mouth & Payne, they re
turned it to Woodland, the Toronto agent, to have an addition 
made to the places at which the workmen wore employed, the 
addition being "and Napiervillc Junction lly., between St. Va
lentin and St. Hemi, Que.” The jiolicy was returned by tlie man
ager at Montreal amended as requested, and was forwarded by 
Woodland to Mouth & Payne, and the application was also 
amended by adding the same words.

Shortly after Mouth & Payne returned the policy to Woodland

(07) Balllle r« Provincial Ins. Oo„ 21 !.. C. J., 274.
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to have au alteration made aa to rate». Tins alteration Wood
land declined to consent to, and enclosed a letter to be handed to 
the plaintiffs stating the position taken by him. Further cor
respondence took place and on the 2nd July the policy was re
turned bv llouth 4 Payne to Woodland requesting that the in
dorsement be made in accordance with the plaintiffs’ desire 
To this Woodland replied declining to grant the request, and 
saying that if this was not agreeable, the only thing the com
pany would have to do was to cancel the policy. Further cor
respondence took place, including a letter from the general 
manager, Stancliffe, at Montreal, confirming the position taken 
by Woodland, and on the 12th July, Woodland wrote to South 
4 Payne saying “1 am afraid we will have to cancel this policy, 
unless our clients will accept the policy as it now stands.” This 
was forwarded by South & Payne to the plaintiffs on the 13th 
July. On the 21st. Woodland wrote to South 4 Payne : “If 
these people have accepted our policy as per the conditions of my 
letter of the i2th instant, will you kindly let me have a cheque 
for the premium at once? If they have not accepted our policy, 
please return the same so that it can be cancelled.”

Further letters were written by Woodland asking for payment 
of the premium, and on the 21th August, he received a cheque 
from South 4 Payne along with the following communication : 
“We have taken the liberty of adding the following words: “and 
near Stonefield on the Ontario side of the Ottawa river.' ” Wood
land acknowledged the receipt in these words. “I am in receipt 
of your favour of the 24th instant, enclosing cheque for $255 in 
full payment of premium of Piggott 4 Ingles’» policy. No. 39fi 
for which I thank you.’’

An accident occurred at the works near Stonefield on the 
Ontario side of the Ottawa river, and the plaintiffs claimed that 
the policy covered the accident at such place.

The oourt held: “It is perfectly clear that the |*iwer to mak< 
any change whatever in the policy did not rest in Wood
land, but was, as to Canada, vested in Stancliffe. The power of 
attorney from the company to him makes that clear, and it also
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Appears from the latv-lmok and manual for agents, put in at the 
trial, pp. 4 and 5, paragraphs 3 and 6.

“Paragraph 3 provides : ‘Agents have no authority to make 
any change whatever in any application, policy, renewal, permit, 
or indorsement.’

“fi. ‘Agents are not [emitted under any circumstances to 
allow any change in a policy after it is written ; and they 
should give no advice to policy holders concerning changes in 
written contracts.’

“That the plaintiffs knew this, or must lie taken to have known 
it, should, I think, be inferred from the extract from the agree
ments and conditions under which the jiolicy was issued, by the 
course pursued in having added to the policy the Napierville 
Junction Kailway. and by the terms of the letter of the 18th 
July, from Woodland to Routh * Payne, extracts from which 
are above set out.

“TTio argument on Is half of the plaintiffs amounts to this : 
that, although the contract was made with the company in ac- 
eordanee with the application, and although the eompun 
through its general manager and attorney in Canada had no 
notic.' whatever of the addition made by the local agents in 
Hamilton, and although the local agents had no power to make 
such alteration, and although Woodland, the chief agent for 
Ontario, had no power to make such alteration, vet liecause the 
chief agent knew that such alteration was made and did not re
port it. to the general manager, the company must be held to 
have authorized the alteration and is bound by the contract as 
altered, i have looked in vain for any authority in the text 
lawks or eases cited for the plaintiff for such proposition.” (98)

AUKNT IN8VHINO HIS OWN PROPERTY.

The agent of an insurance company cannot, without the ex
press sanction of his principals, grant an insurance i i hie own 
favour binding on the company. (99)

(98) I*l*gout ps Kiuployem liability l)o.. 31 O. II., 0H»
(90) White rs Isineiislilre Ins. On., 27 Or. 01.
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Notice to an insurance broker not notice to the

COUPANT.

One of the conditions of the policy declared that it should b 
void in case anv other insurance was made on the property, un
less notice thereof was given to the company. The business of 
an insurance company was managed bv an agent residing in St. 
John, tj whom applications for insurance in other parts of tin 
province were made through brokers.

Held, per Ititchio, J., that the notice of the prior insurant! 
to an insurance broker is not notice to the company. (IOC)

An insurance BROKER ACTING AS AGENT for different com
panies HAS NO IMPLIED AUTHORITY TO CANCEL POLICIES

In an action on a promissory note given for a premium of 
insurance, the defence was that after the note had been given, 
there I icing some dispute as to the valuation of the ship, tin 
broker- agreed to cancel the policy. The court held that tin 
agent of a foreign company w ho received ” allons for insur
ance and forwarded them to the company, who collected pre
miums and received and delivered policies and settled and paid 
losses, was not authorized to cancel [inlieiee issued hv the com
pany. ( 101 )

Liability or local agent to the insured for neoleot to

GIVE NOTICE 10 THE COMPANY.

An insurance agent who, in consideration of his being given 
the right of effecting insurance against Are in companies repre
sented by him. undertakes to attend to the insurances, to see 
that the policies arc duly made out, and to give the necessarv 
notices required to he given from time to time, but ii|Kin a fur
ther insurance being subsequently effected through him. omits 
to give any notice thereof, whereby the insured were damnified.

(100) Mclaiehlim n .Kina Ins. Co., 4 All., ITS.
(101) Palmer r« Ocean Marine Ins. Co.. 20 N. H. Hep.. BOl.

7
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is liable for the damages sustained by reason of his omis
sion. (102)

Fourth. — Estoppel by conduct oh bkprksentations op

IX1CAL AGENT AFTER THE LOSS.

Vide Estoppel by conduct of Company, supra, page 227.
Ainsi Waiver after lose, supra, page 178 et seq.

(108) Bailer vt .tones, a O. !.. K , Ml
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CHAPTER VIL

WARRANTIES AND CONDITIONS.

Warranty reduced to a misrepresentation. — Warranty at ta 
future. — Condition in policy equivalent to warranty. — 

Statutory condition!. — Legislation in different province*. 
— United State* Standard policy. — Application of eta- 
lutory condition* to interim receipt*.

Kxu.pt when- statutory authority has intervened, the partira 
may framu their own contrait anil introdurv attrh terms an,! con
ditions as they deem fit.

Where their is a stipulation in the routravt whereby the obliga
tion to indemnify is made eonditional upon the truth of certain 
statements, such a condition is ti'rmed a warranty, and if the 
statements are untrue, whether the misrepresentation is material 
or not, the insurer may treat the contract as void.

The distinction hetwivn Warranties and Representations is 
clearly laid down by Isiril Mansfield. ( 1 ) He says :

“ There cannot la- a clearer distinction than that which exists 
between a warranty which makes part of the written policy, and 
a collateral representation which, if false in it (mint of materiali
ty. makes the policy void ; but if not material it can hardly ever 
he fraudulent."

The doctrine is thus expressed by Isinl Chancellor Kldon : (2)
“ It is a first principle in the law of insurance, on all Déca

ti) Pawson es Watson, fiowp. ttep.. 787.
(2) Newinsflc Pin- Ins. <’o. »« MaeMorran. .1 How. 21».
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“ions, that where a representation is material it must lie com
plied with — if immaterial, that immateriality may he inquired 
into and shown ; but that if there is a warranty it is |>art of the 
contract that the matter is such as it is represented to be. There
fore the materiality or immateriality signifies nothing. The only 
question is as to the mere fact.”

In the House of Lords, (3) Lord Blackburn, says:
“ In policies of marine insurance, I think it is settled by au

thority that any statement of a fact la-aring upon the risk intro
duced into the written policy, is by whatever words and in what
ever place, to be construed as a warranty and, prima facie at 
least, thait the compliance with that warranty is a condition pre
cedent to the attaching of the risk. I think that on the balance 
of authority the general principles of insurance law apply to all 
insurances, whether marine, life, or lire.”

In the Province ok Quebec waruanties in insurance con
tracts ARE OOVKHXBU BY ART. 8490 OK THE ClVirCODE.

"2490. Warranties and conditions are a part of the contract 
and must he true if affirmative, and if promissory must be com
plied with ; otherwise the contract may be annulled notwithstand
ing the good faith of the insured.

“They are either expressed or implied."

Warranties reduced to misrepresentations.

The law relating to warranties in fire insurance contracts, as 
above expounded, is applicable to contracts made in the Prov
inces of Quebec. (3a) New Brunswick and Prince Edward 
Island. In all the other provinces of Canada, owing to the in
troduction of legislation limiting the conditions which the in
surer may attach to the contract, warranties are reduced to the 
same category as misrepresentations, and only avoid the policy 
when material. (Vide infra, p. 340).

(3) Thomson r« Weems. !l A|i|i. Css.. 071.
(3a) The extent to stileti tills statement of the lew will apply In 

Ha- Province of Quebec when tile (Juebec Insurance Art inme* Hilo 
ton,. l« considered. Infra, Cap. X.
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Some of the forms of fire insurance contract in use in Canada 
attempt to extend the conditions by inserting certain provisions 
in the body of the policy beyond those of time and place, and 
which could only be given effect to as warranties or conditions 
precedent to the policy taking effect, but such provisions are en
tirely nugatory, as, if given effect to, they would nullify the pro
visions of the statutory conditions.

Policies of insurance are to be construed by the same rule sa 
other contracts and agreements ; therefore, where there is an ex
press warranty there is no room for implication of any kind. (4)

Warranty.—“To the rest of his knowlkduk and iiblihf."

Where an application contained a covenant that the applicant 
warranted that the answers to certain questions were true “to 
the best of his knowledge and belief", and the application con
tained in the subsequent part an agreement that any miawtab- 
ment should void the policy, it was held that taking the cove
nants together there was no warranty of the absolute truth of the 
answers made by the applicant. (3)

In the Supreme Court of Canada it was held |ier Strong, ,F., 
that an application not referred to or made part of the policy 
in insurance nevertheless could bo connected therewith by verbal 
testimony, so ns to make the assured bound by a warranty con
tained in the application, while Ititehie. 0. .T„ was of a contrary 
ipinion. (11)

The following clause in the application “and the said Appli
cant hereby covenants and agrees to and with the same company 
that the foregoing is a just, true and full exposition of all the 
facts and circnmatnnci's in regard to the condition, situation ami 
value of the property to lie insured so far as the same arc. known 
to the applicant aud are material to the risk, and agrees and con
sents that the same be held to form the basis of the liability of

(*) Scott VI Fire Ins. Co., of Quebec, 0 Itcv. de Is*.. 7B.
(5) Oonterteratlon Life Ass. (Y>. vi Miller ; 14 Can. S. C. R., IEW
(ft) North llrltlali In*. Co. e« .WeLellan; 21 Oan. S. (" R.. 2W
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llii' company and shall fun» a part and be a condition <>t the in
surance contract" iloca not constitute an alieolutc warranty but 
the answers given by the assured only amount to warranties 
under said clause in so far as they are material to the risk. ( I1

W A II II A NT V VS TO TIIK t-TTlTlK.

KkKKINO HAtl.s or WATKH.

Where by a policy the insured agretd to keep twelve pails full 
of water oil each flat of the building during the continuance of 
the |wdiey, and h" neglected to do so, bill it appeared that the 
loss was not in any way affected by his default. Held, that never
theless be could not recover, (R)

t'l.AISK A8 TO null KIND IUT LUI.Nil.

A clause in a tire policy, that the house was “A être lambris
sée eu brique”, does not constitute a warranty of a promissory 
nature that the house wdl lie immediately emend with hriek, 
but merely expresses the intention of the insitrisl to brick the 
building when circumstances would permit. Moreover, if lie1 
insuraiMT eompany, after the expiration of a year, accepts a re
newal premium, while the house is still, to their knowledge, in 
the bunie state, the eompany eannot take advantage of the words 
cited. (9)

W ATITIMAN.

A parly having a mechanic's lieu on a mill in un application 
lor insurance in answer to a quest ion "Is a wutcbinan kept on 
the premises during the night?" replied, "The building is never 
left alone, there living always a watchman left in the building 
when not running." The |siliey referred to the application as a 
warranty. After the issue of the policy and without the knowl-

(7) IHUta cm Canada Fire Ass. Co.; 1/ It., at s. <*.. tail
(8) Harrell rs Provincial Ins. Co. 2u IV C. It.. 2011.
(tl) Xortbern Assurance Co. rs Prevoat. 21» c. J„ 211.
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1‘ilge of the assured, the watchman wan withdrawn. The court 
held that this was mil a warranty that a watchman would con
tinue to he kept. (HI)

V UN-HAZARDOUS HCSINKH».

An application for insurance contained a warranty as to the 
nature of the business to be earned on in the future, and that 
if the premises should Ik- used for the purpose of carrying on 
any business denominated hazardous, or extra-hazardous, the 
policy should lx- void. The jury found that the business carried 
on at the time the insurance was effected was more hazardous 
than the new business, and that by adding the new business the 
risk had not been increased. The Supreme Court of Canada re
versed the court la-low, holding that the provision in the applica
tion was a warranty, and that the new business was a hazardous 
one. (11)

As TO EXKOVTION*.

A policy of insurance in the A. company was issued to the 
plaintiff upon an application in which it was stated by him that 
there was no judgment of seizure against him at the time of Un
making of said policy. On the expiry of the policy the plaintiff 
took out a policy in the defendant company, in which it was 
stipulated to be a condition prcci-dcnt to its issue that it was 
based upon the representations anil warranties contained in tin- 
application upon which the policy in the A. company was issued. 
Between the issue and expiry of the first nairnsl policy a judg
ment was recovered against the plaintiff and execution issued. 
Tliis fart tlx- plaintiff did not disclose to the defendant company. 
Held, that the representation by the plaintiff was not limited in 
its application to the circumstances at tin- dale of the policy of 
the A. company, but applied to the circumstances at the date 
of the policy of the defendant company. (12)

(10) Worwwlik r« Cumula Pire 1 Marine Ins. Co.. II A. It.. 4X7.
(11) Sovereign KI re In*. Co. r« Molr, 14 Can. 8. C. R.. «12.
(12) Iona n l-larnix Ins. (V>„ M N. 11. R<-|i.. 22.T
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llol'SK ON HIUHWAV.

A uonditiou indorsed on a policy of insurance against lire pro- 
»ided that if tin- applies!ion for insurance was rcfvrml to in the 
poliuy it would lie (.sinsiilcrvd a pari of lliv vontrai't ami a war
ranty hy lliv insured, mill Hint any falsi' representation liy Hie 
assured of the condition, an.I nci y of thu pro|s r-
ty <>r any ninissioii lu maki' known a fiu-t iiuitcrial to thu risk, 
would avoid the policy. In lliv applii for said policy the 
insured slated l lui I lie w as sole owner of the rty to U' in
sured, ami of the land on which it stood, whereas it was, In his 
knnwlislgc, and I Inn of the suli-agcnt who sivlind the applied- 
tion. situated upon Hie puhlie highway. Held tliai as the applica
tion was more than nine referred In in I lie policy it was a part 
of Hie contrai l for insurance, and lhal the misrepresentation as 
In the ownership of the land avoided the policy under the above 
condition. (13)

WlIKHK "I'llKite AKK NO STATI'TOMV 11INI1ITIONH A l'UnVIso Oil 
CONDITION IN A IHUCV IS KglUVAMCNT ril A WABHANTY.

If fin- rejiresentalion is with respect to an immaterial fait, 
lint then' is .a proviso or condition in the |mlicy hy which the 
latter Iwconme void if the n'pnni'ntatiiin is untrue, this will lie 
ctpially effective to vitiate or destroy the policy as if it were eon- 
in ! iu'iI in a warranty.

The law ill lliis rcspivi is laid down in tin- ease of Anderson 
rx Fitzgerald. I II. of I,.. 483, and the fai ls of which mon' par
ticularly are set out in the report in I Ir. Com. I.. Hep. IS I.

In this ease lliv application continued <1 inquiries, two of 
which were untruly answered, and the application contained the 
following declaration.

“ l hereby agree that the particulars mentioned ill the above 
proposal shall form the basis of the contract I let ween th" itsuiired

(13) Norwich t'uliiii Fire Ins. I'o. rn Ix'llcll, 'JO I'aa. 8, 17. It., 470
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.mil llii1 company, and il' there he any fraudulent voneealiuenl 
or untrue allegation contained therein, or any circumstance ma
terial to this insurance shall not have been fully communicated 
to the said company, or there shall be any fraud or misstatement, 
all money which shall have been paid on account of this insur
ance shall become forfeited, and the policy he void."

The j*olicy contained a clause which warranted the truthful
ness of 14 of the representations given in the application, hut 
the two which were proven at the trial to be untrue were not so 

warranted. The policy, however, contained a clause which, after 
reciting the representations which were warranted, proceeded :

“ Or if anything so warranted us aforesaid shall not he true, 
or if any circumstance material to this insurance shall not have 
been truly stulcd, or shall have been misrepresented or concealed, 
or shall not have been fully and fairly disclosed and commu
nicated to the said company, or if any fraud shall have been 
practised on the said cimipany, or any false statements made to 
them in or about the obtaining or effecting of this insurance, 
this policy shall be null and void ; and all moneys paid by or on 
behalf of the said Patrick Fitzgerald on account of this insur
ance shall become forfeited."

The question arose as to whether or not these statements 
in the application referred to in the condition or proviso voided 
the policy if not material, anil the House of Lords held that the 
clause in the proviso or condition which said that "any false 
statements made to them (the company) in or about the obtain
ing or effecting of this insurance, should render the policy null 
and void”, where the representations were untrue, although not 
warranted, voided the policy.

The question is thus discussed by I-on l Chancellor Cranworth :
“ Thus, if a person effecting a |ioliey of insurance says, T war

rant such and such things which are here stated', and that is 
part of the contract, then, whether they are material or not is 
quite unimportant, — the party must adhere to his warranty, 
whether material or immaterial. But if the party makes no war
ranty at all, but simply makes a certain statement, if that state-



WARRANTIES AND CONDITIONS 33?

mont has boon made bonà fide, unless it is material, it does not 
signify whether it is false or not false. Indeed, whether made 
bond fide or not, if it is not material, the untruth is quite un
important. If the man on entering into the policy had said that 
he arrived at Dublin three days previously, whereas he had only 
arrived that morning, and such statement did not form part of 
the contract, then, though false, it would be quite immaterial. 
If there is no fraud in a representation of that sort, it is perfect
ly clear that it cannot affect the contract ; and even if material, 
but there is no fraud in it, and it forms no part of the contract, 
it cannot vitiate the right of the party to recover.

“ There are several cases which are collected together in the 
1st. Vol. of Douglas, in which this principle is well illustrated. 
But, my Lords, it appears to me that that principle has no ap
plication to a case where it is part of the contract, a it is here, 
that if a particular statement is untrue, then the contract shall 
he at an end. That distinction appears to me to have been over
looked by the learned judges, and that ove rsight has been the 
ground of that which I must consider to be the erroneous con
clusion at which they arrived.

“ My Lords, it is within this narrow compass that the case 
lies. We had the advantage of the' assistance of eleven of the 
learned judges of this country. They all took the same view of 
the case, and they were all of opinion that the learned judges 
in Ireland committed an error in supposing that the doctrine of 
representation, as distinguished from warranty, was applicable 
to the present case, where the representation is itself included 
in the contract.” (14)

To an action on a policy of insurance against fire, the sixth 
pica set up a condition of the policy, that the statements con
tained in the application were to be taken and deemed to be war
ranted by the insured, and alleged that the plaintiff stated he 
owned the land in fee simple in his own right on which the in

ti*) Anderson re Fitzgerald, 1 Ir. Com. L, Uep., 251 ; 4 H. of 
L.. 483.
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«ured premises were, whereas lie did not. It appeared that lie 
liad a deed in fee simple, but had not paid the price.

Held, that there was no untrue representation.
Another plea set up that the insured stated in the application 

that then- was only one stove on the insured promises, whereas 
there were two.

Held, that this was an untrue statement which avoided the 
policy. (Hi)

Where a policy was made subject to tin- conditions indorsed 
thereon, one of which was "Insurance subsisting or rlTcrtod with 
other companies must he notified to the Hoard, and if approved 
of, to be indorsed on the policy and signed by the Secretary.” 
Held, that this was a condition precedent, and non-compliance 
with it a bar to the action, though it did not so expressly pro
vide. (17)

A condition of the jailiey provided that the defendants should 
not lie made liable if the assured made any false representation of 
the condition, situation or occupancy of the property, or if he 
omitted to mention anything relating thereto material to he made 
known in estimating the risk. The defendants pleaded that be
fore the policy issued the plaintiff made a warranty that the sup
ply of water power to his mill was ample during the whole year; 
that sueli statement was material to be known in estimating tie- 
risk, and that the policy was issued anil the contract made on 
the faith of such warranty; but that the supply of water was 
not ample for the whole year, either at the time of issuing the 
[loliey or of the loss. Demurrer—on the ground that the alleged 
warranty was not stated to he a part of the contract of insur
ance, and therefore the breach of it was no defence to the action; 
also that the plea did not allege that the warranty was false to 
the plaintiff’s knowledge.

Ili-ld, that tile plea was good. (18)

(lti) O'Neill r* Ottawa Agricultural lus. Vo.. .Ill IT. V. V. P., 151.
(17) McBride rs (tore Olstrict Mutual Fire lus. Vo., .30 V, (’. R„ 

4M.
(18) Vopp vs Glasgow & London Ins.. 30 N. ft. Hop.. 11*7.
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An insurance company required applications for insurance to 
lie made on printed forms containing certain questions which 
were to be minutely answered, and were declared to form the ba
sis of the insurance. Une of the questions was : “Is the proper
ty involved in law, or mortgaged ? II' the latter, to whom, and 
for what amount?" The answer was : "There is a mortgage on 
the house for £300“—which was untrue. This application was 
referred to in the policy, one of the conditions of which was, 
that if the buildings were described otherwise than as they really 
were, the insured should not be entitled to any benefit under the 
policy. Held, 1. That the answer to this question amounted to a 
warranty, and being untrue, rendered the policy void. 8, That 
being an essential part of the contract, its materiality was not a 
question for the jury. (1'J)

Defendants issued a policy of insurance to plaintiff, insuring 
his dwelling-house against fire. One of the conditions of the pol
icy required that “all applications for insurance must be made 
in writing, prepared by an authorized agent of the company, and 
signed by the applicant, or by his authority ; and all statements 
contained in the application will be taken and deemed to be war
ranties on the part of the assured.-’ In plaintiff's application 
for insurance he stated that the size of his house was 88 x 30 
feet; that it had been built only about six years, and that it was 
painted inside and outside. In fact the size of the house was 
84 x 89 feet; it had been built about 30 years, and was only- 
painted on the inside. The house having been burnt, and an ac
tion brought on the policy, the company pleaded these misstate
ments of the plaintiff as an answer to the action. The plain
tiff, in reply to this, pleaded that the company's agent applied 
to him to insure, that he was absent from home at the time and 
did not know the exact size of his house, and so stated to the 
agent, who verbally agreed with him that the statement in the 
application should not be considered a warranty of the size of the 
house, and that if it differed from the size stated in the applica

tif») Marshall vt Times Fire Ins. Co.. 4 All., «18.
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lion, it shotld not bo considered a misstatement. There was 
a similar statement witli regard to the length of time th" 
house had b.vn built, with this addition, that plaintiff stated to 
the agent that he believed the house had been built twenty-five 
or twenty-six years, and also that he had stated to the agent that 
the house was painted on the inside only. Held, on demurrer, 
that these were no answers to defendants" pleas ; the con
ditions of the policy the statements of the age. size, etc., of the 
house were expressly made warranties, and that the written «sin- 
tract could not be varied by a mere verbal agreement. (3(1)

Where by the terms of a policy of inaurance, the statements 
and representations of the application for the policy are made 
part of the contract and by the policy all such statements and 
representations are warranted to lie true, and the application con
tains false1 representations and fraudulent suppressions, the same 
may be urged by the insurer as a cause of nullity in the contract, 
and an action lies to have the policy cancelled and delivered up. 
Where the misrepresentations contained in the application are 
to the knowkslge of the assured, such nullity may be invoked by 
the insurer without any return of premiums paid. (31 )

Warranties in the provinces in which the statutory

CONDITIONS ARE IN FORCE.

Ontario If. S. ().. 1897, e. 303, s. 144, reads as follows:
“S. 144. (1) Where any insurance contract made by any cor

poration whatsoever, within the intent of section 3 of this Act 
is evidenced by a sealed or written instrument, all the terms and 
conditions of the contract shall he set out by the corporation in 
full on the face or back of the instrument forming or evidencing 
the contract, and unless so set out, no term of, or condition, 
stipulation, warranty nr proviso, modify!ug or impairing the ef
fect of any such contract made or renewed after the commence-

(20) lvtngee VI Agricultural Ins. Co., etc., 3 Png.. 80.
(21) New York Life Ins. Co. vs Parent, !l <). L. It.. 1113: 1 !.. N„ 

170.

5



WAKKANTIKS AND CONDITIONS 341

meut ol this Act shall be good and valid, or admissible in • v- 
ideucc to the prejudice of the assured or beneficiary.

“(a) Nothing herein contained shall exclude the proposal or 
application ol' the assured from 1 icing considered with the con
tract, and the Court shall determine how far the insurer wa- u- 
dueed to enter into the contract by any material misrepresenta
tion contained in the said application or proposal.

“(2) No contract of insurance made or renewed after tin- com
mencement of this Act shall contain, or have indorsed upon iv, 
or he made subject to any term, condition, stipulation, warranty 
or proviso, providing that such contract shall he avoided by rea
son of any statement in the application therefor, or inducing 
the entering into of the contract by the corporation, unless such 
term, condition, stipulation, warranty nr proviso is limited to 
eases in which such statement is material to the contract, ami 
no contract within the intent of section 2 of this Act. shall lie 
avoided by reason of the inaccuracy of any such statement, un
iras it be material to the contract.

“(3) The question of materiality in any contract of insurance 
whatsoever shall In- a question of fact for the jury, or for the 
Court if there be no jury; and no admission, term, condition, 
stipulation, warranty or proviso to the contrary, contained in 
the application or -proposal for insurance, or in the instrument 
of contract, or in any agreement or document relating thereto 
shall have any force or validity.”

This legislation, so far as fire insurance contracts arc concern
ed. docs little more than give statutory force to what had already 
become law by virtue of the judicial interpretation placed upon 
the statutory conditions. The decisions following are appli
cable in all the provinces in which statutory conditions an- in 
force, and in these provinces warranties are reduced to the saute 
level as misrepresentations and only void the policy where 
material. (21a)

The provisions of the second sub-section of section thirty-three

(21ni Tile extent to which this statement of the law will apply 
In the Province of Quebec when the Quebec Insurance Act collies Into 
force Is lonsldered. Infra, Cap. X.



TUK LAW OF FUIE INSURANCE IN CANADA345!

of “The Insurance Corporations Act. 18112", (Ont.), limiting 
conditions and warranties indorsed on (silicics providing for the 
avoidance of the contract by reason of untrue statements in the 
applications to eases where such statements arc material to the 
contract, do not require the materiality of the statements to ap
pear by the indorsements but the contract will be avoided only 
when such statements may subsequently lie judicially found to 
he material as provided by the third sub-section.

Misrepresentations upon an application for life insurance so 
found to he material will avoid the policy notwithstanding that 
they may have been made in good faith ami in the conscientious 
lielief that they were true. (22)

In his judgment at the trial, in the case following. Patterson. 
.7., said :

“ At the foot of the application there is the statement that the 
applicant warrants, covenants, and agrees to and with the com
pany, that the foregoing is a full, just and true exposition of 
all the facts and circumstances, condition, situation and value 
of the property to lie insured, as far as the same are known to 
the applicant. The policy states the insurance to be made upon 
the faith of all the statements and answers in the application 
for this insurance being true at this date, and continuing to be 
irue during the life of this policy. The first statutory condition 
declares that if any person shall misrepresent or omit to com
municate any circumstance which is material to be made known 
lo the company in order to enable them to judge of the risk they 
undertake, such insurance shall be of no force in respect to the 
property in regard to which the misrepresentation or omission 
is made ; and there is an addition to the second statutory con
dition which has no very intimate relation to the subject of the 
condition, and which reads thus : ‘And any such application, or 
any survey, plan or description of the property to be insured re
ferred to herein, shall he considered a part of this policy, and

(22) Vernier vu The Sun Life Ins. Co., (17 Can. S. 0. R., 384). 
followed In Jordan r« ITovinelal Provident Institution. 28 Can. 8. C. 
It. K>4.
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•'very part of it a warranty .by the assured, but this company will 
not dispute the correctness of any • iagram or plan prepared by 
its agent from a p<>rsonaI inspection.’ Of all these provisions, I 
think the first statutory condition is the only one on which the 
defendants are entitled to rely. By the frame of that condition 
the Legislature has it 'icated the extent to which it was deemed 
just and reasonable that a misrepresentation or omission should 
affect a policy, and has confined the forfeiture to cases where 
the circumstance omitted or misstated is material to lie made 
known to the company, in order to enable them to judge of tin- 
risk they undertake, or is to the prejudice of the company. The 
other stipulations which l have quoted, which assume to act 
aside this limitation, I hold to be conditions which it is not just 
or reasonable for the company to exact.

“ I have therefore to deal with this matter oil the footing of a 
misrepresentation, and not a warranty.”

And on appeal to the full court, Wilson, V. J., says:
“ The other findings of the learned judge require some con

sideration.
“ Bis opinion that the addition to the second statutory con

dition making the "application, etc., a warranty, could not he sus
tained as against the first statutory condition, which made it 
only a representation, wo do not differ from." (3,1)

In an application for insurance on a building the plaintiff 
stated its estimated cash value to be $90(1 and obtained an in
surance for $600. The jury found that the actual cash value 
was $450, but that his estimate was made in good faith, and that 
lit had not been guilty of any fraud or misrepresentation. Held, 
that under the above condition it was immaterial whether a re
presentation of any fact material to he made known to the de
fendants to enable them to judge of the risk, was falsely (i. e. 
untruly to the knowledge of the person making it) or fraudulent
ly made, so long as it was in fact untrue; and that the question 
of value being such a material fact, and the representation relat
ing thereto being untrue, the (Milicy was avoided.

(39) Quinlan v* Union Fire Ins. On., 91 U. C. O. I*., 018.
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In this case Hagarty, U. .1., said:

" As to the alleged warranty. That can only arise on the 
■variations’ as though the plea raises the defence as well on them 
as on the statutory conditions, yet we are bound to hold that the 
objection is not open on the latter...

“We are, however, unwilling to deprive him of the statutory 
objection, us he took it at rVisi prias, and as we are most reluc
tant to be forced into a discussion as to whether there was an 
absolute and unqualified warranty of such a matter as ‘estimated 
cash value', or age of building.

“ There might perhaps be some difficulty in holding that a 
condition making such matters the subjret of absolute warranty 
was reasonable.” (24)

In another case the Court said :

" Mr. Moss very forcibly presented the argument that the 
questions and answers in the plaintitf's application having beam 
made a part of the policies, though those answers were not in 
tonus made warranties or material, became material whether 
they were in fact so or not; and it was not competent to the 
plaintiff to shew that whether true or false the state of the title 
or incumbrance did not affect the risk. The contention is sup
ported by his reference to May, on Insurance, 2nd. ed., sec. 185 : 
and the authorities there cited from decisions of the Courts in 
several of the states of the neighbouring republic, seem to accord 
with the text. There is not, however, in those states any law 
restricting insurance companies from setting up any defence, 
condition or rule of law that may exempt the companies from 
liabilities, while here they are restricted and are only permitted 
to rely upon certain statutory conditions to shield them from 
what may be unjust claims.

“ The condition that the defendants have upon the policies 
now in question applicable to the defences set up, is the first, 
which renders the policy void if the insured misrepresents or

(24) Sly V8 The Agricultural Ins. Co.. 20 V. C. C. P., 557.
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omits to communicate any circumstance which is material to be 
made known to the company in order to enable the company to 
judge of Ihc risk.

“ This is different from a condition which in terms makes tie 
company the judge of the materiality, and leaves it open to hav' 
the materiality enquired into in the ordinary way in which such 
questions are determined in courts of justice, that is to say as 
questions of fact and not of law. bv the jury, or the judge, if 
tried without a jury.” (25)

In a recent Nova Scotia case the subject is thus dealt with 
by a member of the Cou’t:

*■ In an insurance contract the difference between a ‘warranty" 
and a ‘representation’ seems to be that a warranty must be strict - 
ly complied with. and. if it is not, or is untrue, the polity i- 
avoided, it being of tm eonseipienve whether il is material to tin 
risk or not ; while a representation, if untrue, will not avoid ih 
policy unless it is material to the risk.

“ There is nothing in this contract which, in terms, makes tin- 
statements in the application ‘warranties’ and the fourth statuto
ry condition precludes, I think, this Court from so holding.

“ This condition is as follows :
“ ‘Notwithstanding anything in the contract between the as

sured and the insurer, the question of materiality as to any re
presentation in the application, shall be a question for the Court, 
provided, however, that such question shall be decided by the 
Judge or .Judges trying or hearing the cause and not by tic
jury-’

“ If the judge is required to pass upon the question of the 
materiality of the statements in the application they cannot be 
‘warranties’ in the strict sense that they must be absolutely true, 
or absolutely complied with, but are mere ‘representations' which, 
if untrue, must be material in order to avoid the contract.

“ If there is anything in the contract which places these state-

(25) Goring vs I/union Mutual Fire Ins. Co., 10 O. R., 236, |wr 
Cameron, C. J.
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ments in a different category from ordinary representations, they 
are contrary to the statutory conditions, and are inoperative, the 
4th section of the Act above cited not having been complied 
with.”

The court held in that case that the. answers made by the ap
plicant to inquiries respecting two previous fires were not mate
rial, and therefore the policy was not voided by non-disclosure, 
but in the Supreme Court it was unanimously held that this 
non-dibdoaure was material and the policy therefore void.

But the holding of the court that warranties are now in Nova 
Scotia, reduced to the category of misrepresentations, is not af
fected by the judgment of the Supremo Court and the law in that 
province, therefore, with regard to warranties, is the same as in 
the province of Ontario. (26)

UlCTA CONTRABT.

Observations occasionally have been made by judgi general
ly, if not always, as obiter dicta, and probably witle t due con
sideration, which are opposed to the statement of e law above 
made, that where the statutory conditions ari force, war
ranties are of no greater force than misreprt .dations which 
require to be material to void the contract, (26a) and in which the 
judges imply, if they do not expressly so state, that had the com
pany’s defence been based upon the plea of warranty, it might 
have succeeded. Notwithstanding these remarks, ns above point
ed out, the law is well settled the other way.

Statutory conditions.

The origin of the statutory conditions in Ontario has been dis
cussed supra, p. 2 et seq. The suer ess which attended their adop
tion led to similar legislation in Manitoba in 1888. 51 V.. e. 26, 
which now appeal's as It. S. Man.. 1902. e. 87 ; British Columbia

(20) Harrison re Western Ass. Co., 35 N. 8. Hep.. 488 ; 38 Can. 
S. C. It.. 473; McNutt re Western Ass. Co. 40 N. S. Rep., 375.

(20a) Halt. C. J., in (iorlng re London Mutual, 10 O. R., 230 ; 
MucMnhpn. J.. In Stott re I/uidon & I/nnoasl>ire. 21 O. R.. 312.
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followed in 181(3. If. S. 11. C., 1897, e. 82 ; Nova Scotia in 1889. 
by c. 30 of the Statutes of that year, am] If. S. N. S„ 1900, v. 
147 : Alberta and Saskatchewan in 1903, by c. 10 of the Ordin
ances of the North West Territories and now contained in tie 
( tonsolidated Ordinances, c. 113.

The rules of law applicable to Fire Insurance contracts in Que
bec are set out in art. 2508, et seq. of the Civil Code. (20b)

In the Provinces of New Brunswick and Prince Edward Is
land no similar legislation has been passed and the general prin
ciples of law which govern fire insurance contracts in England 
arc applicable to contracts made in these ovinces.

The statutory conditions do not apply to property outside the 
province where the company is incorporated. (20c)

United States Standard Policy.

In tlie United States similar reasons to those which led to tie 
adoption of uniform conditions in the Province of Ontario re
sulted in a standard policy of fire insurance being made compul
sory upon all fire insurance companies doing business in the 
State of New York, by legislation which went into effect on the 
first day of May, 1887. Similar legislation has since been pass
ed, with substantially the same provisions, by the States of Mas
sachusetts, New Hampshire, Minnesota, Michigan, North Dako
ta, New Jersey, North Carolina, South Dakota, Connecticut. 
Rhode Island, Iowa, Louisiana, and Wisconsin. The New 
York policy, differing in this respect materially from the statu
tory conditions in force in Canada, not only provides what con
ditions alone may be attached to a policy of fire insurance, hut 
also provides a form of contract, and permits of no variations 
except such as are provided for by certain specific clauses which 
are known as the Application and Survey clauses, Assessment, 
Instalment, or Credit clauses, Co-insurance clause, Conditions 
as to incumbrances. Lightning clause. Mortgage clauses. Per
centage, Limitation and Value clauses.

(20b) Ami 8 Ed. VII., c. 69. when the tatter statute is brouirht 
Into force by Proclamation.

(26c) Cameron vu Canada Fire. 6 0. It., 392.
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In Massachusetts and New Jlumjwhiic alone art* riders per
mitted which vary in any respect the conditions.

In the Province of Ontario the statutory conditions are made 
applicable to contracts of fire insurance by ss. 168, 16!) and 170 
of the Act (R. S. 0., 1897, c. 203), which read as follows:

“168. The conditions set forth in this section shall, as against 
the insurer, be deemed to be part of every contract (whether 
sealed, written or oral), of fire insurance hereafter entered into 
or renewed or otherwise in force in Ontario with respect to any 
property therein or in transit therefrom or thereto, and shall be 
printed on every such policy with the heading Statutory Condi
tion.«, and no stipulation to the contrary, or providing for any 
variation, addition or omission shall be binding on the assured 
unless evidenced in the manner prescribed by sections 169 and 
170. i

"Provided that statutory condition 1Î given in section 114 of 
The Ontario Insurance Act being chapter 167 of The Revised 
Statutes of Ontario, 1887, shall, notwithstanding anything here
in contained, apply to contracts of insurance in force prior to the 
13th day of April, 1897.”

”169. If the insurer desires to vary the said conditions, or to
• •mit any of them, or to add new conditions, there shall be added
• •n the instrument of contract containing the printed statutory 
conditions words to the following effect, printed in conspicuous 
type and in ink of a different colour.

“Variations in Conditions. (1)

" This policy is issued on the above Statutory Conditions with 
the following variations and additions :

" These variations (or an the rase may be.) are, by virtue of 
the Ontario Statute in that behalf, in force so far as, by the 
(lourt or Judge before whom a question is tried relating thereto, 
they shall be held to be just and reasonable to be exacted by the 
iiimpany.” (26d)

(2*1(1) Substantially the «mue provisions are contained lu It. 8. B. 
c„ e. 82, ss. 5, 0. 7; R. 8. Man., e. 87, ss. 4, 6, 6; Con. Ord. N. W. T., 
e. 113, ss. 5, 0, 7; R. 8. N. *8., e. 147, es. 4, 5, 6; except tinea 7 to 10 
of see. 1(18 are omitted In the British Columbia statute and the North 
West ordinances.
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"170. Xo such variation, addition or omission shall, unless 
the sanie is distinctly indicated and set forth in the manner or 
to the effect aforesaid, he legal and binding on the assured ; and 
no question shall be considered as to whether any such variation, 
addition or omission is, under the circumstances, just and rea
sonable, hut on the contrary, the policy shall, as against the in
surer, be subject to the statutory conditions only, unless the 
variations, additions or omissions are distinctly indicated and set 
forth in the manner or to the effect aforesaid.

“Provided it shall be optional with the insurers to pay or allow 
claims which are void under the 3rd, the 4th, or the 8th Statuto
ry Condition, in case the insurers think fit to waive the objec
tions mentioned in the said conditions."

After the Fire Insurance Policy Act was passed, the Courts 
in Ontario, and subsequently the Privy Council, had to deal with 
the effect of this legislation, and it was held that the Ontario 
Act was a valid exercise of its legislative powers bv the legisla
ture of the Province. (27)

Interim contract. — Application of Statutory condi
tions.

If the legislation bringing into force the statutory conditions 
makes these apply only to policies of insurance, this will not in
clude an interim receipt, and where the interim receipt contains 
a clause that it is issued subject to the conditions of the com
pany’s ordinary policies of insurance, the company's own condi
tions will be read into the statutory conditions and made applic
able to the contract so far as they are held just and reasonable 
by the court or judge. But if the statutory conditions are by the 
legislation made applicable to all contracts of insurance, and 
thus include a contract by interim receipt, if the company desires 
to have its variations made applicable to the contract, it is neces
sary that the conditions and the variations should be indorsed

(27) Parsons vs Citizens Ins. Co., and Pansons vs Queen Ins. Go., 
43 Ü. C. It., 261 and 271 ; 4 A. R„ 90 and 108 ; 4 Can. 8. C. R., 215 ; 
and 7 App. Cas., 96.
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upon the interim contract in the manner provided by the Act. 
As a corollary to this it follows that where the legislation makes 
the statutory conditions applicable to all contracts of fire insur
ance, the only conditions which will govern an oral contract are 
the statutory conditions.

This statement of the law is deduced as follows:
In the Parsons va Queen Ins. Co., supra, pp. 20, 349, the courts 

were called upon to determine the application of the statutory 
conditions to the interim contract of insurance. In that case 
the interim receipt recited that “the assured proposed to effect 
an insurance against fire subject to all the usual terms and con
ditions of the company”, and having paid the premium wan 
“held assured under these conditions until the policy was deliver
ed”, etc.

The Court of Queen’s Bench held that if the company had, 
before the fire, or before, action, issued a policy with their usual 
conditions such as proved at the trial, and these not the statuto
ry conditions, the Court would, under previous decisions, (28) 
have been obliged to hold that the policy was, as against the as
sured, one without conditions of any kind. This decision was af
firmed by the Court of Appeal.

In the meantime Mr. Justice Gwynne had held, (29) that the 
effect of the Fire Insurance Policy Act was to provide that all 
policies were to be read against all persons alike, whether in
surers or insured, as containing the statutory conditions alone, 
whether these are or are not in the instrument, subject to the 
provision, however, that if the insured desired to obtain the bene
fit of any variation to the statutory conditions, lie was compel
led to print the statutory conditions and the variations on the 
policy, as provided in the Act.

When Parsons vs Queen Ins. Co. came lieforc the Supreme 
Court, Mr. Justice Gwynne affirmed in this respect his construc
tion of the statute in the Geraldi case, but the majority of the

(28) Ulrich vs National, 42 U. C. It., 141 ; Frey vs Wellington Ina. 
Co., 43 U. C. R.. 102.

(29) Gerald! vs Provincial Ins. Co., 29 U. C. C. P., 321.



WAHHANTIKS AND CONDITIONS

court affirmed the view of the courts below that in this case the
insurance contract was one without any conditions.

The Court of Queen’s Bench, in McIntyre rs National Ins. 
Co., 44 U. C. R., 501, followed its judgment in Ulrich vs Natio
nal, tod Frey vs Wellington Ins. Co., and when this case came 
before the Court of Appeal, (30) that court followed its decision 
in the Parsons case.

The Parsons vs Citizens Ins. Co., and the Parsons vs Queen 
Ins. Co., were finally appealed to the Judicial Committee of the 
Privy Council, and the view of Mr. Justice (Iwynnc was adopted 
by their Lordships, the Committee holding that except in the 
case of variations properly indicated, the statutory conditions 
shall be deemed to be part of every policy, making use of the 
following language :

“It wa« further contended, and the contention seems to have 
been supported by some of the Judges, that if the statutory con
ditions, in cases like the present, are to be deemed to bo a part 
of the policy, they form a part of the contract only as against the 
insurers, and are not binding on the assured. Their Lordships 
cannot agree with this construction of the Act. The 1st. section 
of the Act, which declares that the statutory conditions shall he 
deemed to be part of every policy of fire insurance, also contains 
the words ‘as against the insurers’, and it is evident that these 
words must have the same meaning in both sections. If the con
struction put on them by the respondent be correct, it would fol
low that in & case where an insurance company implicitly fol
lowed the direction of the statute, and printed the statutory con
ditions on its policies without more, the conditions would still 
be part of the contract only as against the company, and the as
sured would not be bound by them. Such a construction leads 
to manifest absurdity, and to consequences which the legislature 
could not have intended. The preamble of the Act shews that 
the conditions were passed by the legislature as being ‘just and 
reasonable’. On looking at the twenty-one conditions contained

(30) 5 A. It., 580.
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in tin1 schedule, it will be found ns might naturally be expected, 
that they are all, with a trifling exception, protective of the in
surers, though probably less stringent than those usually imposed 
by the companies themselves. They impost* obligations, not on 
the insurers, but the assured. To construe the statute, therefore, 
as enacting that these conditions are binding only on the in
surers, for whose protection they arc introduced into the con
tract, and not on the assured bv whom they are to be performed, 
would be to affirm that the legislature had used words signify
ing, in effect, that the conditions which it has declared shall be 
a part of the contract shall not be binding at all. But effect may 
be given to the words in question without resorting to such a 
construction of them.

“Strong reasons would be required to shew that the words ‘as 
against the insurers’ are used in the 2nd section in a different 
sense from that in which they are used in the 1st, but none can 
be suggested. The 2nd section provides as an alternative, that 
unless the variations are shewn in the prescrib'd manner, tie 
policy shall, as against the insurers, be subject to the statutory 
conditions only, that is to say. the variations as against the com
pany shall not. and the statutory conditions shall, avail. If the 
respondent’s construction were to prevail, though the conse
quences under this section might not be so manifestly absurd 
as in the case already adverted to of a company having simply 
printed the statutory conditions without more, it would still lead 
to much injustice : for if a company in making variations, 
though in all other respects complying with the statute, should 
not use what might be thought conspicuous type or ink of the 
right colour, not only would the variations it had attempted to 
make be of no effect, but it could not invoke the statutory con
ditions and the insured would be free from any conditions what
ever.

“It may possibly have been intended to give to the assured an 
option, if he thought the company’s conditions more favourable 
to him than the statutory ones, to stand upon the added condi
tions ; but it could not have been intended, nor does the Ian-
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gunge of the Act need such a construction, that he should be set 
free from both sets of conditions. The meaning of the legisla
tion, though no doubt unhappily expressed, appears to be, that 
whatever may be the conditions sought to be imposed by insur
ance companies, no such conditions shall avail against the statu
tory conditions, and that the latter shall alone be deemed to be 
part of the policy, and resorted to by the insurers, notwithstand
ing any conditions of their own, unless the latter are indicated 
as variations in the prescribed manner.”

The quotation above given is taken from the judgment in the 
Citizens Ins. Co. vs Parsons, where the action was brought upon 
a policy, but in the Queen Ins. Co. vs Parsons, a report of which 
begins on p. 122, (7 App. Cas.), the Court takes into considera
tion the question as to whether the statutory conditions are ap
plicable to an interim receipt in the same way as they are to a 
policy of insurance, and comes to the conclusion that the receipt 
was not a policy of insurance within the meaning of the Fire 
Insurance Policy Act, and that the company having the right 
under the interim receipt to issue a policy with its own condi
tions printed as variations to tlie statutory conditions, in the 
manner prescribed by the Act, and that as it ought to be pre
sumed that tlm company would perform the contract when it 
came to issue the policy, the company's own conditions ought to 
be read into the interim contract to the extent to which they 
might lawfully be made a part of the policy when issued by fol
lowing the direction of the statute, subject always to the statu
table condition that they should lie held just and reasonable by 
the Court or judge.

After the decision of the Judicial Committee in the Parsons’ 
case, there came before the Court of Queen's Bench the case of 
Devlin vs The Queen Ins. Co. (31) Here there was a similar 
interim receipt to that set out in the case of Quern Ins. Co. vs 
Parsons, and the company had issued a policy thereon contain
ing simply its own conditions, which amongst others provided 
that:

(31) 46 ü. C. R., fill.
12
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“ The insured shall not be permitted to abandon any property 
insured which shall be injured in consequence of fire without the 
express consent of the company or its agent, but it shall be the 
duty of the insured by himself or his servants, or other persons 
in his employ, to at once do all in their power to save and pro
tect the property to prevent any further injury thereto.”

The jury, to the question “Did the plaintiff wilfully neglect 
to save or prevent others from saving the insured property?" 
answered “Yes." The court, after stating that it was not pre
pared to hold that a plea to the action not based upon any statu
tory or other condition that the “plaintiff wilfully neglected to 
save and unlawfully prevented others from saving the property 
in question", did not disclose a bar to the claim irrespective of 
any condition, direcied that there should be a new trial as on a 
policy with the statutory conditions only.

By the original Fire Insurance Policy Act, which was the 
subject of consideration in Citizens Ins. Co. vs Parsons, and 
Queen Ins. Co. vs Parsons, the word “policy" was not defined by 
statute, and the court, as above pointed out, was called upon to 
consider whether or not it included an interim receipt. The Act 
bringing into force the statutory conditions in Ontario made use 
of the word “policy" and not “contract". Sec. 1 read as follows : 
(39 V., c. 24) :

“The conditions set forth in the schedule to this Act shall, as 
against the insurers, be deemed to be part of every policy of fire 
insurance hereafter entered into or renewed or otherwise in force 
in Ontario with respect to any property therein, and shall be 
printed on every such policy with the heading ‘Statutory Con
ditions’, and if a company (or other insurer), desire to vary 
the said conditions, or to omit any of them or to add new condi
tions, there shall be added in conspicuous type, and in ink of dif
ferent colour, words to the following effect :—

“Variations in Conditions.

“ This policy is issued on the above statutory conditions, with 
the following variations and additions :
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“These variations (or as the case, may be) arc, by virtue of 
the Ontario Statute in that behalf, in force so far as, by the 
court or judge before whom a question is tried relating thereto, 
they shall be held to be just and reasonable to be exacted by the 
company.”

This phraseology was not changed until the Ontario Insurance 
Act of 1887 was brought in force by 50 V., c. 26. Here for the 
first time, in section 114, the word “policy” is struck out and the 
first paragraph is made to read :

“ The conditions set forth in this section shall, as against the 
insurers, be deemed to be part of every contract, whether sealed, 
written or oral, of fire insurance hereafter entered into”, etc.

This change had become necessary by reason of the amend
ment to the Fire Insurance Policy Act made bv 54 V., c. 20, 
which provides, s. 3 :

“ In case of a verbal contract of such (fire) insurance, the 
statutory conditions set forth in the Fire Insurance Policy Act. 
(K. S. 0., c. 162), shall be deemed to be part of the verbal con
tract, and no stipulation to the contrary or providing for any 
variation, addition or omission, shall be binding on the insured."

By 60 V., (1897), c. 36, (The Ontario Insurance Act,) 
“contract” is defined as follows : (31a)

S. 2, ss. (23) : “Contract means and includes any contract or 
agreement, sealed, written or oral, the subject matter of which 
is within the intent of ss. (35) of this section.”

And ss. (35) defines “insurance” as follows :
“ Insurance includes the following, whether the contract be 

one of primary insurance or of re-insurance, and whether the 
premium payable be a sum certain or consist of sums uncertain 
or variable in time, number or amount :—

“(c) Insurance of property against any loss or injury from 
any cause whatsoever, whether the obligation of the insurer is 
to indemnify by money payment or by restoring or re-instating 
the property insured;

(31a) This Act Is reproduced verbatim 111 the IP-vised Statutes of 
Ontario, 1897, as chapter 203.
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“(g) Generally any contract in the nature of any of the fore
going, whereby the benefit under the contract accrues payable 
on or after the occurrence of some contingent event.”

Since the enactment of this legislation, the interim receipt 
is undoubtedly a contract of insurance, and is subject to the 
statutory conditions.

S. 144, es. ( 1 ) of the Act provides as follows :
“Where any insurance contract made by any corporation what

soever, within the intent of section 2 of this Act is evidenced 
by a sealed or written instrument, all the terms and conditions 
of the contract shall be set out by the corporation in full on the 
face or back of the instrument forming or evidencing the con
tract, and unless so set out, no term of, or condition, stipulation, 
warranty or proviso, modifying or impairing the effect of any 
such contract made or renewed after the commencement of this 
Act shall be good and valid, or admissible in evidence to the pre
judice of the assured or beneficiary.”

But ss. 4 of the same section expressly provides that the ear
lier subsections should not impair the effect of the provisions 
relating to the statutory conditions 168 to 173 inclusive, and 
therefore, this section docs not alter or affect the interpretation 
or construction to he placed upon s. 168.

This was the view expressed by the Court of Queen’s Bench 
in Findley vs Fire Ins. Co. of North America. (32) In this 
case, Street, J., said :

“The insurance policy docs not contain the statutory condi
tions; a number of conditions are incorporated in it, but they 
are not printed as variations from the statutory conditions, and 
they must, therefore, be disregarded. I must treat the policy 
ns subject to the statutory conditions and to no other conditions : 
Citizens Ins. Co. vs Parsons, 7 A. C., 96.”

Ilis decision having been appealed to the full court, the judg
ment in appeal was pronounced by Armour, C. J.. who after

(32) 25 O. It.. 51B.
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concurring in the opinion of the Court of Appeal in another caw 
ns to the construction to be placed upon the first statutory con
dition, held that the contract of insurance was subject to the 
statutory conditions only, and further said :

“I do not think that the Act 55 Viet., ch. 39, sec. 33, (0), 
has altered the law in this respect, for it pi -vides that nothing 
therein contained shall be deemed to impair the effect of the pro
visions contained in sections 114 to 118, inclusive, of the Onta
rio Insurance Act.” (33a)

As a result, the interim receipt is subject to the statutory con
ditions, even if not expressed or printed thereon, but as the in
terim receipt is now included in the word “contract” and the 
statute no longer limits the application of the statutory condi
tions to a policy of insurance as it did at the date of the decision 
in Queen Ins. Co. vs Parsons, if the company desires to have its 
variations to the statutory conditions apply to the interim con
tract, it is necessary that the statutory conditions, with the va
riations, should be printed as provided by the statute, on the 
interim receipt.

In Coulter vs Equity Fire Ins. Co., (33) the reasoning of 
Mr. Justice Garrow who gave the judgment of the Court 
of Appeal, is based upon the view that where there is a parol con
tract of insurance only, it must be rtad as subject to both the 
statutory conditions and the usual variations attached to the 
company's policies, if just and reasonable. It is submitted that 
the view of Chief Justice Meredith in the court below was the 
correct one, and that the parol contract is only subject to the 
statutory conditions for the same reason as has been given above 
for the statement that the only conditions applicable to the in
terim receipt are the statutory conditions, unless both the statu
tory conditions and variations are printed upon the receipt.

We have shown above that according to the statute law of the 
Province of Ontario and the decisions of the courts thereon, the

(32a) Statutory Conditions now sections 108-173. 
(S3) 9 0. L. R., 35.
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interim contract of insurance, whether printed, written or oral, 
is subject to the statutory conditions and to these only, unless, 
where the contract is written or printed, the statutory conditions 
are also printed with such variations as may be held to be just 
and reasonable by the court or a judge.

We have to consider next whether this statement of the law 
in Ontario is equally applicable to interim contracts of insurance 
in the other provinces of Canada, where statutory conditions 
are in force.

Interim Contract.— Manitoba.

In the Province of Manitoba, the language enacting the statu
tory conditions is substantially the same as that which was in 
force in the Province of Ontario when Citizens Ins. Co. vs Par
sons, and Queen Ins. C6. es Parsons were adjudicated upon by 
the courts, the section reading as follows : (34)

“The conditions set forth in the Schedule A to this Act shall, 
as against the insurers, be deemed to be part of every policy of 
fire insurance which has been, since the sixteenth day of July 
in the year one thousand eight hundred and eighty-eight, or 
which shall hereafter lie entered into or renewed or otherwise in 
force in Manitoba, with respect to any property therein, and 
shall be printed on every such policy, with the heading ‘Statu
tory Conditions’.”

In that province, therefore, if the interim contract makes no 
reference to conditions whatsoever, it is a contract without con
ditions, and is only subject to the general law applicable to fire 
insurance contracts. If the interim contract, as in the Parsons' 
case, provides for the issue of a policy according to the usual 
terms and conditions of the company, then in an action upon the 
interim contract the company may set up such conditions as it is 
accustomed to attach to ordinary policies of insurance, and the 
contract will be read as if there were printed on the interim con
tract these statutory conditions, and, as variations thereto, the 
ordinary and usual conditions of the company.

(34) R. 8. Man., 1002, c. 87, s. 3.
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Interim contract.— Nova Scotia, British Columbia, Al

berta and Saskatchewan.

In the provinces of Nova Scotia, British Columbia, Alberta 
and Saskatchewan, the language of the sections making the 
statutory conditions applicable to contracts of fire insurance in 
those provinces is substantially the same as the language u-cd 
in the Ontario Act, and instead of the word “policy” being used, 
the expression is “every contract, whether sealed, written or oral, 
of lire insurance", etc., and accordingly in these provinces, as in 
Ontario, the interim contract, whether written, printed or oral, 
is subject to the statutory conditions, and these only, unless, 
where the contract is written or printed, the statutory conditions 
are also printed along with such variations as the court or a 
judge may deem reasonable. (34a)
Quebec cases.

The plaintiff insured his property under the following short 
risk rate:
“No. 721. Short Bisk Receipt.

“ Montreal, 28th August, 1876.
“ Received from Xavier Limoges, Esq., the sum of five dollars, 

being the premium on assurance against the loss or damage by 
fire effected with the Company to the extent of $2,000 on a brick- 
encased building in course of construction on Champlain Street, 
Point St. Charles, near Montreal (including carpenter’s risk) 
for one month... subject to the conditions of the Fire Insur
ance Policies of this Company. The said loss or damage payable 
to the said Xavier Limoges, Esq., or order.
“ Period, one month.
“ Premium, $5.00. “Hugh Allan, President.
“ Stamps, 15 cents.” “per Jno. Hutchinson, Manager.”

On the same day he effected another insurance with the Royal 
Company. One of the defendants’ conditions was that the assured

(34a) In the Quebec Insurance Act, the word used In "contract" 
and not “policy", Vide infra, Cap. X.
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must give notice to the defendants of any other insurance effected 
on the same property, and have the same endorsed on his policy, 
or it would be void. A fire having occurred within three days, 
and there being no endorsement on the short risk receipt, of the 
further insurance in the Royal,, the defendants contested their 
liability. The evidence showed that the insured had asked the 
agent upon receiving the receipt, for a policy but he was told 
that it was not the usage of the defendants to give a policy for 
such insurances. It was held, Dorion, C. J., and Monk, J., dis
senting, that the refusal of the defendants to give a policy was 
equivalent to an acknowledgment on their part, that the con
dition in question could not attach, and if it could attach the 
refusal to deliver the policy operated as a waiver of the condi
tion, and that the defendants were estopped from availing them
selves of a condition which they themselves prevented being ful
filled. (36)

The holding in this case by the majority of the court must 
be taken to be overruled by the decision in the Queen Ins. Co. 
vs Parsons, 7 App. Cas., 122, and the law now is that the insured 
is bound by the ordinary conditions of the company’s policies if 
the interim receipt expressly so provides.

The company appellant effected an insurance with the com
pany respondent for the fidelity of certain of appellant’s em
ployees, amongst whom was one Boisvert. An interim receipt 
for the premium was given in which it was stated that it was 
issued “subject to the conditions of the company’s general form 
now in use for the class of risk.” Before the expiration of the 
three months allowed for the issue of the policy under the con
ditions of the interim receipt, there was a shortage in Boisvert’s 
accounts, for which the appellant made a claim under the con
tract of insurance. The respondent pleaded that by one of the 
conditions of its ordinary policy the insured was obliged to pros
ecute the defaulting employee to conviction with all diligence, 
and that as this condition had not been complied with by the 
plaintiff, appellant, it could not recover.

(35) Lafleur v Citizens Ins. Co., 22 L. C. J., 247.
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Held, (affirming the judgment of the Superior Court) : — 
1. The condition of the respondent’s ordinary form of policy 
for this class of risk must be included and read into the text and 
meaning of the interim receipt. The acceptance of the receipt 
in this form must be held to indicate cither that appellant knew 
what these particular conditions were, or had such a knowledge 
of the general conditions in use by guarantee companies, that it 
was willing to be bound by them.

2. It was not an unreasonable condition that the employer 
should as a condition precedent, use all possible diligence to pros
ecute the defaulting employee to conviction. (36)

(36) La Canadienne Compagnie d'Assurance sur la Vie v» Lonilon 
Guarantee & Accident Co., Q. R., 9 Q. B., 183.
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CHAPTER VIII

Misrepresentation. — Concealment of changes in risk. — Vacan
cy. — Assignment of property insured. — Alienation. — 

Salvage. — Double insurance. — Losses not covered by pol
icy. — Proofs of loss. — Arbitration. — Loss: when pay
able. — Rebuilding. — Cancellation of policy. — Prescrip
tion. — Notices. — Variations to conditions.

Condition 1. (Ontario).

“If any person or persons insures his or their buildings or 
goods, and causes the same to be described otherwise than as they 
really are, to the prejudice of the company, or misrepresents or 
omits to communicate any circumstance which is material to De 
made known to the company, in order to enable it to judge of 
the risk it undertakes, such insurance shall be of no force in 
respect to the property in regard to which the misrepresentation 
or omission is made.” (1)

(1) Condition 1. — Com**!loading section in the Fire Insurance 
Policy Act* of the other provinces of Canada :

British Colombia, atnt. cond. one : the same as Ontario.
Alberta & Saskatchewan, Hint. cond. one : the same as Ontario. 
Manitoba, stilt, cond. one: the same as Ontario, except : 
line 1, For insures read insure. 
line 2, For causes read cause.
line .1, 4, For misrepresents or omits read misrepresent or omit.
Sara Scotia, stat. cond. one: the same as Ontario, except :
line 3, 5, For company read insurer.
line B, For it read the insurer.
line ti. For It undertakes read undertakin.
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Misrepresentation or concealment of a material fact 
will void the policy.

Utmost good faith between the parties is a fundamental prin
ciple applicable to all contracts of insurance, and this requires 
from the insured a full disclosure of all facts and circumstances 
within hig knowledge which are material to be made known to 
the insurer to enable him to judge of the risk he undertakes. 
This rule of law was applied in marine insurance—the fans et 
origo of all other kinds of insurance—long before it was the prac
tice of insurers to make the contract subject to an express con
dition to that effect.

In Carter vs Boehm, (2) Lord Mansfield said:
“ First. Insurance is a contract upon speculation.
“ The special facts, upon which the contingent chance is to be 

computed, lie most commonly in the knowledge of the insured 
only; the under-writer trusts to his representation, and proceeds 
upon confidence that he does not keep back any circumstance in 
his knowledge, to mislead the underwriter into a belief that 
the circumstance does not exist, and to induce him to estimate 
the risque, as if it did not exist.

“ The keeping back such circumstance is a fraud, and there
fore the policy is void. Although the suppression should happen 
through mistake, without any fraudulent intention ; yet still 
the under-writer is deceived, and the policy is void ; because the 
risque run is really different from the risque understood and in
tended to be run, at the time of the agreement...

“ The reason of the rule which obliges parties to disclose, is 
to prevent fraud, and to encourage good faith. It is adapted to 
such facts as vary the nature of the contract ; which one private
ly knows, and the other is ignorant of, and has no reason to sus
pect.

“ The question therefore must always be ‘whether there was, 
under all the circumstances at the time the policy was under
written, a fair representation; or a concealment ; fraudulent, if

(2) 3 Burr., 1906.
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designed ; or, though not designed, varying materially the object 
of the policy, and changing the risque understood to be run.’ ’’

In later days when it became the practice to attach a condi
tion to contracts of insurance making them void for misrepre
sentation or concealment of material facts, such a condition did 
no more than crystallize what would, without it, have been the 
law governing the contract. Similarly, when the statutory con
ditions were adopted in Ontario, the first condition did no more 
than declare what would have been the law of the contract if it 
had not been so expressed.

This fact is of some importance in considering the weight to 
be attached to decisions prior to the statutory conditions.

In the Province of Quebec the law with respect to misrepre
sentation is substantially the same as the English law which 
governs in the other provinces of Canada, and is codified in the 
following articles :

“Art. 2485. The insured is obliged to represent to the insurer 
fully and fairly every fact which shows the nature and extent 
of the risk, and which may prevent the undertaking of it, or af
fect the rate of premium.”

“2486. The insured is not obliged to represent facts known 
to the insurer, or which from their public character and notor
iety he is presumed to know ; nor is he obliged to declare facts 
covered by warranty express or implied, except in answers to 
inquiries made by the insurer.”

“2487. Misrepresentation or concealment either by error or 
design, of a fact of a nature to diminish the appreciation of the 
risk or change the object of it, is a cause of nullity. The con
tract may in such case be annulled although the loss has not in 
any degree arisen from the fact misrepresented or concealed.”

“2488. Fraudulent misrepresentation or concealment on the 
part either of the insurer or of the insured is in all cases a cause 
of nullity of the contract in favour of the innocent party."

“2489. The obligation of the insured with respect to repre
sentation is satisfied when the fact is substantially as represented 
and there is no material concealment.”
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The misrepresentations may he either as to physical or

MORAL HAZARDS.

Where the policy is based upon an application containing 
statements or representations relating to matters as to which the 
insurers have required information, the first of the statutory 
conditions in sec. 114 of B. S. 0., c. 1(17 (1887 ) must be taken 
to refer to such statements and representations, whether the risk 
they relate to is physical or moral.

And where in the application the insured was asked whether 
any incendiary danger to the property was threatened or appre
hended, and untruly answered “no” :—

Held, that the policy was avoided. (3)

Misrepresentation as to incumbrances.

In Ontario prior to 1873, contracts of insurance effected by 
Mutual Companies were governed by the provisions of the Mu
tual Insurance Companies Act, Cons. Stats, of Upper Canada, 
c. 52, which contained in s. 27 the following provision :

“ If the assured has a title in fee simple unincumbered, to the 
building or buildings insured and to the land covered by the 
same, any policy of insurance thereon issued by the company 
which is signed by the President and countersigned by the Secre
tary, shall be deemed valid and binding on the company, but not 
otherwise ; but if the assured has a less estate therein, or if the 
premises be incumbered, the policy shall be void unless the true 
title of the assured and of the incumbrance on the premises be 
expressed therein and in the application therefor."

Upon the consolidation of the Mutual Insurance Companies 
Acts, 36 V., c. 44, s. 36, it was provided that a false statement 
as to title or concealment of incumbrances should void the policy 
of insurance. This provision was repealed by 39 V.. c. 7, sch. A., 
since which time non-disclosure of incumbrances voids the pol
icy only when material in fact, and, as will be pointed out later.

(3) Kimlley rs Fire Ins. I'o. of North America. 36 O. R„ 516.
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a variation to the statutory condition which declares an incum
brance to be material, irrespective of its nature or amount, is not 
reasonable, and is inoperative. (4)

The Ontario reports contain many decisions (5) where the 
defence turned upon misrepresentation as to title or the exis
tence of undisclosed incumbrances. It must not be overlooked 
in the Provinces which have no similar statute, and where the 
contract of insurance is subject only to the statutory conditions, 
that no conclusion can be drawn from these decisions that ir
respective of character and amount, incumbrances are material 
to the risk.

The plaintiff took out a policy of insurance against fire, con
taining among others, the following conditions ; that the com
pany should not lie liable to make good any loss or damage if the 
property insured should be incumbered by mortgage, judgment, 
or otherwise; also that all applications for insurance must be in 
writing, prepared by an authorized agent of the company, and 
signed by the applicant, or by his authority, and that all state
ments contained in the application would be taken and deemed 
to be warranties on the part of the insured, and that if the prop
erty were an equity of redemption, or if the interest in the prop
erty were any other than the entire, unconditional, and sole 
ownership of it for the use and benefit of the insured, or if the 
same should be incumbered by mortgage, judgment or otherwise, 
it must be so represented to the company in the application, 
otherwise the policy should be void. The agent of the company 
put to plaintiff the questions in the form of application, and 
wrote the answers down to and inclusive of No. 9. “Does the 
property to be insured belong exclusively to the applicant ?” The 
answer being “It does”. Question No. 10. “If incumbered,

(4) Reddick i s Saugeen Mutual, 15 A. It., 303. Infra, p. 489.
(5) Russ rs Mutual Ins. Co. of Clinton, 29 U. C. R., 73 ; Smith 

i s Niagara District Mnt Ins. Co., 38 ü. C. R., 570; Wailroth va St. 
Lawrence County Mutual Ins. Co., 10 U. C. R., 525; Stickney va Nia
gara District Ins. Co., 23 ü. C. C. P., 372 ; Shaw va St. Lawrence 
County Mutual Ins. Co., 11 U. C. R., 73.
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state to what amount”, was not put, and though the word “no” 
appeared to have been written after this question in pencil, it 
did not appear from the evidence that plaintiff had either written 
or authorized it. The application was signed by plaintiff as re
quired. The property was mortgaged at the time for $400. A 
loss by fire occurring, plaintiff brought his action upon the pol
icy. There was no evidence of bad faith or fraudulent intent on 
the part of plaintiff.

Held, that the plaintiff having accepted a policy containing 
the condition referred to had violated those conditions, and could 
lot recover. (G)

A policy of insurance provided that the application for insur
ing should form part of the policy, and one of the conditions, 
providing what application for insurance should state, declared 
that if any person insuring should make any material misrepre
sentation or concealment, the insurance should be void and of 
no effect. In an action on the policy, defendants pleaded that 
in the application for insurance, plaintiff represented that the 
property to be insured was mortgaged, and that the amount of 
such mortgage was $900 ; whereas the amount of the mortgage 
was a greater sum.

Held, that the plea was bad for not alleging that the misre
presentation was material. (7)

The plaintiffs obtained a policy of insurance from the defen
dants, containing a condition that if the interest of the insured 
was other than the entire unconditional and sole ownership it 
must be so expre.sed in the written part of the policy, otherwise 
the policy to be void. There was a mortgage to secure the sum of 
$800 on a portion of the insured property, no mention of which 
was made in the policy, but the policy had been effected on the 
verbal application of one of the plaintiffs, who testified that lie 
had tola defenda..is’ agent that there was a mortgage of $500

(0) Kennedy t?s Agricultural Ins. Co., 1 It. & C„ 433. (Before the 
statutory conditions were In force).

(7) Sleeves vn Sovereign Five Ins. Co.. 20 N. B. Itep., 394.
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on the property (referring apparently to another mortgage, an 
assignment of which was held by two of the plaintiffs, the equity 
of redemption being in the plaintiff McLeod, and another who 
was not a plaintiff). The building was valued in the claim at 
$2,000, and four of plaintiffs’ witnesses testified that it was 
worth that amount, a fifth that it was worth only $500, while 
ten witnesses for defendants valued it at sums ranging from 
$300 to $500. The verdict was for plaintiffs for the whole 
amount of their claim, not allowing $149 for the proceeds of 
property saved.

Held, that as there was undisputed evidence of an incum
brance not mentioned in the policy and no evidence of fraud
ulent omission on the part of the company, nnd further as the 
claim had been wilfully exaggerated, and the verdict was exces
sive in that no allowance had been made for salvage, it must be 
set aside. (8)

The plaintiffs employed one R., an insurance broker, in no 
way connected with the defendants, to effect an insurance on 
their building and stock, informing him of there being incum
brances to a large amount on the building; and they signed a 
form of application in blank and handed it to R. who filled in 
the application, except as to incumbrances, which he left blank. 
R. then applied to one G., who also acted as a broker, and was 
in no way connected with the defendants ; and G. submitted the 
application to defendants’ local agent, who accepted the risk 
and received the premium. The agent then forwarded the ap
plication to the head office for approval, and it was returned to 
him for information as to the incumbrances. The agent tlieu 
applied to G. who referred to R. R. having tried but failed to 
find the plaintiffs stated to G. that there were no incumbrances 
and G. then tore up the application and filled in another one, 
stating that there were no incumbrances, and signed the plain
tiffs’ name to it. This he handed to the agent, and on it the 
policy issued. It was also proved that after the issuing of the

(8) McLeod ct al. vs Citizens Ins. Co., 3 R. & C., 156.
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policy the plaintiffs effected a further incumbrance on the land, 
but did not notify defendants. The plaintiffs having sued de
fendants on the policy, which provided that if the assured was 
not the sole and unconditional owner of the property insured, 
unless the true title was expressed therein, the policy should be 
void.

The policy was made subject to 36 V., c. 44, (Ont.), which 
provided “that the concealment of any incumbrance on the in
sured property or on the land on which it may be situate... shall 
render the policy void.”

In giving judgment, Hagarty, C. J., said:
“ I am not prepared to say that it can be a matter of indif

ference to under-writers whether the building in which goods in
sured is or is not heavily incumberei.”

G Wynne, J., after quoting a clause in the conditions of the 
policy that “if the assured is not the sole and unconditional 
owner of the property insured, unless the true title be expressed 
in the application, then this policy shall be void”, proceeds to 
say:

“ This form of exception imposes upon the person insuring 
the onus of taking care that a true statement as to the title is 
inserted, for silence upon that head, even though the company 
should effect the insurance, would not suffice to entitle the plain
tiff to recover unless he should in truth be sole and uncondi
tional owner, which a person whose property is incumbered can
not be said to be.”

In the Court of Appeal, Patterson, J., says :
“ In my opinion, the existence of an incumbrance is net a fact 

or circumstance in regard to the condition, situation, value or 
risk of the property.” (9)

Le fait que l’assuré n’a pas déclaré qu’il est obligé de garder 
pour un créancier tout ^ qu’il touchera, et de lui transporter

(9) Samo v» Gore District Mutual Fire lus. Go., 26 U. C. O. P., 
405; 1 A. R., 545 ; 2 Can. S. C. R., 411.
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sa police s’il le désire, ne constitue pas une réticence qui annule 
le contrat d’assurance. Langelier, J., 1901. (10)

One of the conditions of a policy of insurance was that every 
incumbrance affecting the property at the time of assurance, 
must be mentioned in the application, otherwise the policy 
should be void. The property in question had been conveyed to 
the plaintiff and his wife by one S. and wife, in consideration, 
as expressed in the deed, of a then subsisting indebtedness by 
S. and wife to plaintiff, and of a bond by plaintiff alone to sup
port S. and wife during their lives, who by the said deed releas
ed to plaintiff and wife alt their claims upon the property. In 
his application for assurance plaintiff stated the property to be 
unincumbered.

Held, affirming the judgment of the Court of Common Pleas, 
that there was no lien fo. purchase money, and that the property 
was not incumbered. (11)

On 21st February, 1879, A. B. & Co., the plaintiffs, gave a 
mortgage on a mill property covenanting to insure, which they 
did in the ]{. company, by policy dated 19th March, 1879, expir
ing 1st March, 1880. On 10th March, 1879, A. left the firm. 
On 1st March, 1880, the mortgagees, having received no renewal 
receipt of the above policy, insured the property in the U. com
pany in the name of the plaintiffs. This U. policy provided that 
the loss should be. payable to the mortgagees, and that the in
surance as to the interest of the latter should not be invalidated 
by any act of the mortgagors, and that if the mortgagors did any 
act invalidating the policy, and the insurers should pay the 
amount of the policy to the mortgagees, they should be subrogat
ed to the rights of the latter or might pay the whole of the mort
gage debt, and obtain an assignment of the mortgage. There 
was no written application for the U. policy. The li. policy was

(10) Hank of Toronto r» St. Lawrence Fire Ins. Co., Q. It., 19 
S. C., 436.

(11) Mason vs Agricultural Mutual Association, 16 U. C. C. 
P.. 493 ; 18 ü. C. C. P„ 19.
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handed to the insurers, and from it they drew their policy, which 
had the statutory conditions only. No representations were made 
to them in any other way. The premium was paid by the mort
gagees, who collected it from the plaintiffs, the latter having 
taken no part in effecting the insurance. On 14th 'March, 1881, 
the mortgagees wrote, a letter to the plaintiffs in which they 
represented the U. policy es indisputable. A fire having occur
red the U. company paid the mortgagees the amount of the loss, 
which more than covered the amount due on the mortgage, of 
which they took an assignment. The evidence shewed that at 
the time of effecting this policy there were certain insurances 
on the property, and also certain mortgages, of which the U. 
company were not informed and to which they never assented. 
The plaintiff now, suing on the U. policy, claimed to have the 
mortgage discharged and the balance of the insurance money 
paid to them, and the U. company counterclaimed for the amount 
due on the mortgage.

Held, that the non-communication of other mortgages, sub
sequent to that to the plaintiffs, was not a breach of statutory 
condition No. 1, because such non-communication will not, apart 
from stipulation, irrespective'of the nature and amount of the 
other mortgages, and without any imputation of fraud, avoid a 
policy; and also because the plaintiffs were not bound unasked 
to state the exact nature and extent of the interest to be 
insured. (12)

The variations and additions to the statutory conditions pro
vided as follows :

“ No. 1. In all cases of application for insurance the appli
cant shall state, the value of property, and also specify the land 
upon which the building or buildings are situated by its number 
and concession, or otherwise sufficiently particularize it; also, 
whether it be freehold or leasehold, or encumbered; or if en
cumbered, then the applicant shall state the true title and the 
encumbrances on the premises; otherwise the policy granted 
thereon shall be void..

(12) Klein I S Union Life Ins. Co., 3 O. R., 231.
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)
The defendants set up in their pleas, first, that the land upon 

which the insured building was erected was incumbered by two 
mortgages, a fact which was not disclosed in tlie application or 
otherwise to the company, and that by virtue of the conditions, 
tlie policy was void, and they also set up the added condition as 
an answer to tlie claim.

The judgment turned upon the question us to whether or not 
the building was a chattel or formed part of the freehold, and 
in giving judgment, Hagarty, C. J., said:

“ It seems to me that there is a most material difference in 
effecting an insurance on a house owned in the ordinary way as 
realty in fee unincumbered, and a house on heavily mortgaged 
premises which the assured claims to have the right to remove 
free from or to avoid tlie mortgagee’s claims.

“ I think a board of directors deciding on the acceptance or 
rejection of an application, ought in fairness to understand in 
which of these two positions the house proposed for insurance 
stands.”

The court held, Armour, J., dissenting, that the house was not 
insured as a chattel but as realty, and that the failure to disclose 
the incumbrance was fatal. (13)

A STATEMENT THAT THE APPLICANT IS THE OWNER IN FEE 
SIMPLE IS NOT UNTRUE BECAUSE THE PROPERTY HAPPENS 
TO BE INCUMBERED.

To an action on a mutual tire policy, defendants pleaded that 
the plaintiff in his application represented that he held the 
premises in fee simple, whereas “the plaintiff had not a title in 
fee simple, and the true title was not, nor is expressed in said 
policy, or in the application”, but not alleging that the plaintiff 
made any statement as to incumbrances or outstanding equities. 
Held, that on this issue the plaintiff was entitled to recover, the

(13) Phillips id 11 rand Hiver Farmers' Mutual Fire Ins. Co., 40 
U. C R.. 334.
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deed to him being absolute though he was in fact only mort
gagee. (14)

Non-disclosure or ixcumbhancks where agency involved.

Vide Sinclair vs Canada Mutual, supra, p. 288.
Chatillon vs Canada Mutual, supra, p. 273.
Lyon vs Stadacona. supra, p. 309.

Misrepresentation oii concealment op other insurance.

In the absence of a special condition, the existence of other 
insurances is not necessarily material to be made known so ns to 
void the policy.

In Parsons vs Citizens Ins. Co., (15) Harrison, C. J., says :
“ The third plea alleges that the plaintiff misrepresented a 

fact material to the risk, that is to say, that there was no other 
insurance on the property, whereas there was another insurance 
for $1,000.

“ The omission to communicate, at the time of the proposal 
for an insurance, the fact that there is an insurance already ef
fected with another company is not per se such a wrongful con
cealment as to sustain a plea of fraud. McDonell rs The Beacon 
Fire and Life Ass. Co., 7 ('. P,, 308.

“ The rule nisi does not ask for leave to amend the plea, so 
as to convert it into a plea of breach of warranty; but, as we 
have no reason to doubt the bona fide of the plaintiff's demand, 
we would not feel inclined, even if asked, to assist the defendants 
in such an attempt to defeat the demand of the plaintiff. See 
Benson vs The Ottawa Agricultural Ins. Co., 42 U. C. 11., 283.”

The policy in this case was issued subsequent to the passing 
of the Fire Insurance Policy Act which made the statutory con
ditions applicable to all policies of insurance. But in this case, 
the court following its previous decision in Ulrich vs The Na-

(14) White vs Agricultural Mutual Akk. Vo., 22 V. C. V. It. ON.
(15) 43 Ü. C. R.. 201.
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tional, (-16) held that owing to the statutory conditions not hav
ing been printed on the policy the contract must be taken to be 
one without any condition, a conclusion which in this very case 
>vas reversed in the Privy Council.

A MATERIAL MISREPRESENTATION AS TO OTHER INSURANCE 

VOIDS THE POLICY.

In his application the applicant said, in answer to an inquiry 
that the property was covered by $1,500 of other insurance, 
whereas at that time there existed other undisclosed insurane- 
to the amount of $4,000. The trial judge, who heard the case 
without a jury, held that this non-disclosure of the other insur
ance voided the policy, although the mortgages who brought the 
action had obtained a renewed receipt which was issued after this 
undisclosed insurance had been dropped.

The Court of Appeal held that the renewal receipt operated 
as a new contract, but the judgment in this respect was reversed 
by the Supreme Court, where it was held that the renewal receipt 
in the hands of the mortgages was based upon the representa
tions contained in the original application. (17)

Concealment of execution.

A policy of insurance in the A. company was issued to the 
plaintiff upon an application in which it was stated by him that 
there was no judgment of seizure against him at the time of the 
making of said policy. On the expiry of the policy the plaintiff 
took out a policy in the defendant company, in which it was 
stipulated to be a condition precedent to its issue that it was 
based upon the representations and warranties contained in the 
application upon which the policy in the A. company was issued. 
Between the issue and expiry of the first named policy a judg
ment was recovered against the plaintiff and execution issued.

(16) 42 ü. C. R., 141.
(17) Agricultural lus. Co. vs Liverpool, etc., Ins. Co., 33 Can. S. 

C. It.. 94.
Vide also Martin vs Home Ins. Co., 20 ü. C. C. P., 447.
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This fact the plaintiff did not disclose to the defendant company. 
Held, that the representation by the plaintiff was not limited in 
its application to the circumstances at the date of the policy of 
the A. company, but applied to the circumstances at the date of 
the ]>olicy of the defendant company. (18)

Misrepresentation respecting fear of incendiarism «hi, 
VOID THE POLICY.

Action on a fire policy, dated 21st May, 1879, on the ordinary 
contents of a barn, which was at the time of the insurance 
empty, and on a reaping and threshing machine. This barn was 
on the east half of the lot, the plaintiff's homestead and home 
buildings being on the west half, some distance across the road. 
In the application for the insurance, dated 13th May, 1879, 
plaintiff answered “Xo” to the question “Is there reason to fear 
incendiarism, or has any threat been made?" On the same day 
the plaintiff bad obtained another policy from defendants on his 
dwelling-house and home buildings, the same question and an
swer being contained in his application therefor; and the 
thresher and reaper in question were then in the home buildings. 
The fire occurred on the 28th October, 1879. At the trial it ap
peared that one M., the plaintiff’s hired man, about the 8th May 
had threatened to beat the plaintiff, and the latter, who was a 
nervous timid man, being alarmed, had had the premises in
sured; that he had sat up and watched for a night, and that he 
believed the premises had been set on tire. He denied having 
any reason for fear except as to his home buildings. At the 
time of the fire the barn contained some grain and hay, and the 
threshing and reaping machines, for the loss of which this ac
tion was brought. One of the conditions on the policy was that 
if the assured misrepresented or omitted to communicate :.ny 
circumstances material to be made known to the company, in 
order to enable them to judge of the risk, the policy would be

(18) Long is PhoBiilx I ne. Co., 34 X. It. Hep., 223.
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avoided. Held, that the plaintiff could not recover, for the 
•plaintiff having admitted his own belief in the danger and acted 
upon it, his answer to the above question was untrue. (19)

In answer to the question put by one company in an applica
tion for insurance on a mill, “Have you any reason to believe 
that your property is in danger from incendiarism?” and by an
other, “Have you any reason to suppose that your property is in 
danger from incendiarism?” the applicant B. replied to each in 
the negative. It appeared that the mill had been burnt some 
months previously, and that the origin of the fire was unknown; 
and that threats had been made to B. by one R., an intemperate 
man, who was accustomed to indulge in threats to which no one 
paid any attention, to bum down the mill. An anonymous let
ter had also been received threatening incendiarism. Persons 
supposed to be tramps had been Been about the premises, and B. 
had warned the watchman to be careful, and mentioned that he 
had received the anonymous letter. Held, reversing 27 Qr., 121, 
that the answers were such a misrepresentation as avoided the 
policy. (20)

The application for insurance contained the inquiiy “Is 
there any incendiary danger to the property threatened or 
apprehended?” to which the plaintiff replied “no”. As a mat
ter of fact an attempt had been made a short time before the ap
plication to burn the building in question, and the applicant’s 
husband had watched the building at night after the attempt at 
setting it on fire, until the insurance had been effected. It was 
held that this was a circumstance material to be made known 
under tlie first statutory condition, and the action was dis
missed. (21)

A threat, made four months before the insurance was effected 
that certain persons would burn the store of insured in a certain 
contingency, which never occurred (which threat, moreover, was 
not shown to have had any connection whatever with the fire) :

(19) Campbell vs Victoria Mutual Pire Ine. Co., 45 ü. C. R., 412.
(20) Greet vs Citizens Ins. Co., Greet vs Royal Ins. Co., 0 A. R. 

596.
(21) Findley vs Fire Ins. Co. of North America, 26 O. R., 616.
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Held not a circumstance material to be known to the in
surer. (22)

Misrepresentation as to other fires.

In an application for insurance against fire, among the ques
tions to the applicant were “Have you... ever had any property 
destroyed by fire? Ans. Yes. Give date of fire, and, if insured, 
name of company interested. Ans. 1892. National and London 
and Lancashire.” The evidence shewed that there was a fire on 
the applicant’s property in 1882, and two fires in 1892, and the 
insurance by the policy granted on this application was on prop
erty which replaced ihat destroyed by the latter fires. Held, re
versing the judgmem appealed from that the above question- 
were material to the risk and the answers untrue. The first statu
tory condition therefore precluded recovery on the policy. (23)

Property insured against fire had been burned three times 
but the assured, on applying for the policy stated, in answer to 
a question in the application, that he had property damaged or 
destroyed by fire only once. Held, that this statement was mate 
rial to the risk and avoided the policy. (24)

Misrepresentation as to insurable interest.

In Klein is Union Ins. Co., the facts of which arc set out 
supra, p. 370, it was held that the non-communication of A’s 
retirement from the firm was not a breach of statutory condi
tion No. 1, because A. though he had retired, retained an insur
able interest, both as liable on the covenants in the mortgage, 
and as still retaining the right to redeem the mortgage.

In an action on a fire insurance policy, application was made 
at the trial to set up the first statutory condition as a defence in

(22) Kelly t'8 lloehelaga Mutual Fire Ins. Co., en rev., 3 I.. X.. 
03 ; 24 J., 298 ; 2 L. N., 347 ; 19 R. L., 30.

(23) Western Ass. Co. 1)8 Harrison, 35 N. S. Rep., 488 ; 33 Can. 
S. C. R., 473.

(24) G ill Is va Canada Fire Ass. Co., Q. R., 26 S. C., 166.
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that a threshing machine- insured as plaintiff’s own property, 
was partnership property ; and also to set up the fifteenth con
dition, in that there was fraud and false statement, for the like 
reason, in the proofs of loss. Held, that the application must 
he refused, the first condition having no refer ice to title, and 
as to the fifteenth, the statement was not proved to be wilfully 
false and fraudulent, and the fact that the threshing machine 
was partnership property, was not material, no question as to 
title having been in the application for insurance asked. As the 
terms of the policy limited the right of the plaintiff to recover 
to the extent of his own interest only, the damage was reduced 
to the extent of that interest. The plaintiff had two barns, Nos. 
1 and 2. The threshing machine was insured as “in No. 1 
barn”. The machine was in No. 2 barn, though the horse power 
was outside. The plaintiff applied to the company and an in
dorsement was made on the policy, stating that the machine 
should be covered “while in any one of the outbuildings insured. ’ 
Barn No. 2 was insured, though not by the defendants’ company. 
Held, that the machine was covered by the policy, and that the 
plaintiff was entitled to recover in respect of it. An objection 
was also made that a reaper, destroyed by the fire, was not cover
ed by the policy. Held, on the evidence, that the objection was 
not tenable. (25)

The plaintiff in his application to insure a building, stated 
that it was owned by himself and I’., and worked by them as a 
mill. At that time the mill was in the possession of a tenant 
under a lease for five years, was mortgaged to its full value, and 
a line of railway had been laid out through the land, for which 
the plaintiff claimed damages, alleging that it destroyed the mill. 
There being nothing in the policy requiring such matters to be 
disclosed, it was left to the jury, and they found that the non
disclosure was not material. Held, that these questions were 
properly left. (26)

(25) Stillman t-e Agricultural Ins. Co., l(i O. It., 145. 
(20) Perkins t'» Fxiultnble Ins. Co., 4 All., 502.
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Where one of the conditions of a policy of insurance, which 
by the policy were to be referred to in order to explain the right 
of the parties, when not otherwise therein provided for, was, that 
if the building insured stood upon leased ground, and it was not 
so represented" to the company and expressed in the policy, the 
policy should be void:—

Held, that a breach of this condition rendered the policy void, 
even though in the company’s printed forms of application sign
ed by the assured no question was asked as to this.

There cannot be a judgment of nonsuit, and also a judgment 
for plaintiff on some of the issues. (27)

In answer to the questions “(1) Are the premises occupied 
by owner or tenant? (2) If by tenant, give name of owner—" 
a person seeking to effect an insurance against fire answered : 
“(1) Tenant—as boarding house. (2) Applicant.” And an
other question (the 11th) was: “If the applicant is the owner 
of the said building—state the value of the building and land 
and he answered $600. In fact the applicant did not own the 
land, having a lease of it which had only a short time to run, 
with the right to remove the building, the subject of insurance. 
Held, that this was such a misrepresentation of the interest of 
the applicant as rendered the policy void under the first of the 
statutory conditions in the policy. (28)

Misrepresentation as to premium charged by other com
panies.

The plaintiffs’ agent re-insured the defendants in another in
surance company, for a portion of their risk on property belong
ing to H. & Co. in November, 1875, being well acquainted with 
the property and every circumstance necessary to consider in 
deciding whether to accept or reject the risk. He renewed the 
insurance on the 10th March, 1876, at eight per cent., but swore 
that he was induced to accept seven per cent, premium on the

(27) Boss vs Citizens’ Ins. Co., 19 N. B. Rep., 126.
(28) Compton vs Mercantile Ins. Co., 27 Gr., 334.
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25th April, owiug to n misrepresentation by the defendants' 
agent that the defendants and the other insurance companies 
holding risks on the property had reduced their rate from eight 
to seven per vent. Held, that such representation, if made, 
could form no ground for avoiding the policy, inasmuch as the 
plaintiffs had already accepted the risk on their own judgment 
of its nature, and the misrepresentation could only have had the 
effect of inducing them to take a lower premium. (29)

Misrepresentation as to value.

Held, in an action on a mutual insurance fire policy, that a 
representation of present cash value is not a warranty, but is so 
far material that on the trial the jury should say whether or 
not there was an over-valuation to the knowledge of the ap
plicant, and, if so, the policy is void. (30)

In an action on a policy of insurance, following the next pre
ceding case, it was held that a representation of present cash 
value is not a warranty, but is so far material that on the trial 
the jury should say whether or not there was an over-valuation 
to the knohledge of the applicant, and if so the policy is void.

Held also, that the term “Machine and Repair shop” did not 
necessarily mean a shop in which iron work alone is to be done; 
that it was properly left to the jury to say whether the business 
carried on there, of making shingles, was tliat of a machine and 
repair shop, and that the evidence, fully warranted their finding 
that it was.

Held also, that the damages, under the evidence stated in the 
ease, were excessive to the extent of $60.00 and a new trial was 
ordered unless the plaintiff would reduce his verdict by that 
sum. (32)

(20) Cauadn Fire & Marine Ills. Co. vs Northern Ins. Co. of Aiber- 
<leen & London, 2 A. It., 373. But see Anderson vs Fitzgerald, 4 II. 
L. Cas.. 483.

(30) IUacli vs Niagara District Mutual Ills. Co., 21 U. C. C. P„ 
404.

(32) Chaplin vs Provincial Ins. Co., 23 H. C. C. P...278.
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The application for a policy described the stock-in-trade to 
be worth $5,000, and the ownership of the coods was stated to 
be in the two Messrs. R., whereas the value was only $3,500 and 
the stock only belonged to the two, the rest of the property be
longing to them in separate portions, and part to the wife of 
one. The statements in the application were declared by the 
insured to be “a just, true and full exposition of all the facts and 
circumstances in regard to the condition, situation, value and 
risk of the property to be insured, so far as the same are known 
to me and are material to the risk. And I hereby agree and con
sent that the sale shall be held to form the basis of the liability 
of said company, and be binding upon me as material representa
tions in reference to the insurance to be granted hereon.” It was 
left to the jury to say whether the insured made any misrepre
sentation or misstatement in the application for insurance, or 
any fraudulent claim against the company, and they answered 
in the negative. Held, that the whole declaration was qualified 
by the words, “so far as the same arc known to me and are mate
rial to the risk” ; that the question asked of the jury was sub
stantially a question whether the value was stated by the assured 
truly so far as known to him; and that on the evidence their 
finding could not be disturbed. Held also, that the words “in 
regard to the condition, situation, value and risk of the property 
to be insured”, did not apply to the goods being joint or several 
property, and that it was not material to the risk. (33)

In an application for insurance on a building the plaintiff 
stated its estimated cash value to be $900 and obtained an in
surance for $600. The jury found that the actual cash value 
was $450, but that his estimate was made in good faith, and that 
he had not been guilty of any fraud or misrepresentation.

Held, that under the first statutory condition, it was immate
rial whether a representation of any fact material to be made 
known to the defendants to enable them to judge of the risk, 
was falsely (i. e. untruly to the knowledge of the person mak
ing it) or fraudulently made, so long as it was in fact untrue;

(33) Kerr va Hastings Mutual Fire Ins. Co., 41 ü. C. It., 217.
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and that the question of value being such a material fact, and 
the representation relating thereto being untrue, the policy was 
avoided. (34)

In effecting insurances in all to the amount of $5,200, the 
p'aintiff represented the property as being of “the cash value’' 
of $5,339 on two occasions, and $5,500 on a third occasion. In 
an action on the policies the jury found that the value was 
$4,000 when first insured and $4,200 when the additional insur
ance was effected; tliat the plaintiff had misrepresented the 
value, but not intentionally or wilfully ; that it was not material 
that the true value should be made known to the company and 
that the company intended that the goods should be insured to 
their full value, and rendered a verdict in favour of the plain
tiff for $3,100, which the Divisional Court subsequently refused 
to set aside.

Held, (in this reversing the judgment of’the Court below) 
that under the circumstances and in view of the nature of the 
goods insured, the over-valuation was such, as under the first 
statutory condition in the policy, rendered the policy void. (35)

Plaintiffs obtained $5,000 insurance on a mill and machinery 
from defendant company in addition to $4,000 insured in an
other office. In a letter from plaintiffs to their agents in Hali
fax, they described the mill and machinery as a good risk for 
$10,000, (for which they were then instructing them to insure) 
and estimated that the property could not be replaced for 
$15,000, although they had purchased it from a bankrupt estate 
for $3,500. Plaintiffs’ witnesses valued the property variously 
from $12,000 to $20,000 and defendants called no witnesses as 
to the value.

Held, that the verdict for plaintiffs could not be disturbed 
under this evidence on the ground of a “false and fraudulent 
representation, that the property insured was worth $15,000 
when its real value was much less.” (36)

(34) Sly va Ottawa Agricultural! Ins. Co., 20 U. C. C. P., 557.
(35) Moore va Citizens Fire Ins. Co., etc., 14 A. It., 582.
(30) McGibbon va Imperial Five Ins. Co., 2 R. & G„ 0.
Vide also Kacrett va Perth Mutual, 2 O. W. R„ 1011.
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Misbbpbksentation as to title or ownership, and involv
ing WARRANTY.

Vide Nodwich Union vs LcBell, supra, pp. 313. 335.
O’Neill vs Ottawa Agricultural, supra, p. 338.

Misrepresentation as to nature of tiie hazard.

The first and second conditions indorsed on a policy declared 
that it was issued on the faith of the statements in the applica
tion, and on the plan allowing the situation of the property, and 
of all buildings or combustible materials within 100 feet of it, 
being in all respects accurate and true, and containing all the 
information required to enable the company to judge of the na
ture and extent of the risk and of the interest of the insured 
in the property; and that if in such application or plan, or in 
any written notice to the company respecting any change in the 
nature of the risk, there should be any untrue or inaccurate state
ment, whether intentional or not, the policy should be void. The 
sixteenth condition, after providing tliat payment of losses 
should be made in sixty days, and that any difference touching 
any loss, should, if the company should so require, be settled by 
arbitration, and that the company should have the option of re
placing any property burned, proceeded, “In case of loss, if the 
property insured be found by arbitration or otherwise to have 
been overvalued in the survey and description on which this pol
icy is founded, the company shall be held liable only, although 
there may have been no fraud, for such proportion of the actual 
value as the amount insured bears to the value given in the ap
plication for the insi ranee effected by this policy.”

Held, reversing the judgment of the Court below, that the 
statements mentioned in the first and second conditions had no 
reference to over-valuation, which was provided for only by the 
sixteenth condition.

Queers, whether, if the earlier conditions alone had been in
serted, they would have covered statements as to value. (37)

(37) Williamson vs Commercial Union Ins. Co.. 20 U. C. C. P., 
581.
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One of the conditions of the policy required the application 
to state by whom the property was occupied, and whether any 
manufacturing was carried on within or about it, and plaintiff# 
had described it as a frame building occupied as a water-power 
saw-mill. It had been built about 1870, and worked for about 
four months in every year for three years, from which time until 
it was purchased by plaintiffs, in December, 1877, it appeared 
to have boon unoccupied and unused as a mill. When plaintiffs 
purchased they immediately went into possession and put their 
servants in charge; but the mill could not at that season be 
worked for want of water even if it had been in working order. 
Soon after purchasing they set about repairing the dam, which, 
when finished in April, 1878, was carried away by a freshet, after 
which plaintiffs proceeded to build another dam, abandoning the 
idea of working the mill until the increase of water in the au
tumn. The mill was destroyed by fire in July, 1878. A further 
condition rendered the policy void for misrepresentation or con
cealment touching the risk.

Held, that the condition as to defining the occupancy and 
use had been sufficiently fulfilled by the application which 
stated accurately the purposes for which the building was erected 
and intended to be used, and for which it was then used as far 
as the season of the year would .permit, and that there had been 
no such concealment as to avoid the risk. (38)

A policy of insurance described the chattel property insured 
as being contained in the building bounded in the rear by a stone 
building covered with tin. As a matter of fact the building im
mediately in the rear was covered with wood, and it was here tin- 
fire originated. Moreover, this building communicated with the 
building containing the insured property by means of a door, 
and the jury found that the door increased the risk as stipulated 
in the policy. The judges of the Superior Court held that it was 
the duty of the insured to give an accurate description of the

(38) McCMbbon r« Imperial Fire Ins. Co., 2 H. & G., 6; 1 C. L. T.. 
102.
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premises aud communicate all facts that were material to the 
risk, which were not known or presumed to be known to the in
surers, and that in the present ease the insured had omitted to 
make known a fact which greatly increased the risk, whereby the 
defendants were not bound to pay the loss. The defendants 
pleaded that the house and premises wherein the goods were con
tained had been fraudulently described by reason of the facts 
above alleged, whereby the insurance became void, but did not 
plead that the policy was voided by the non-disclosure of facts 
material to the risk. In the Court of Appeals the judgment of 
the Superior Court was reversed On the ground that the defence 
was that the plaintiff had falsely and fraudulently misdescribed 
the premise's and that the jury had not found, nor was there any 
evidence to support the assertion that there had been any fraud 
on the part of the plaintiff.

This case would appear to turn entirely upon the form of the 
defendants’ plea, which necessitated their establishing fraud on 
the part of the plaintiff. Had the defence been simply one alleg
ing material misrepresentation, claiming the benefit of art. 248.1 
of the Code, the defendants would have been entitled to succeed.

This ease however was decided by the Court of Appeals in 
Quebec before the introduction of the Civil Code. (39)

Misrepresentation as to tiie nature of the hazard where 
AGENCY INVOLVED.

Vide Benson vs Ottawa Agricultural Ins. Co., supra, pp. 30fi. 
373.

Immaterial misrepresentation if fraudulent voids the 
policy.

Misrepresentation made with intent to deceive, vitiates a pol
icy however trivial or immaterial to the risk it may be; if hon
estly made it only vitiates when material and substantially in
correct. (40)

(39) Casey r« Goldamld. 3 R. J. It. Q„ 144.
(40) Nova Sentin Marine Ins. Co. VI Stephenson, 23 Can. 8. C. R., 

137.
18
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Questions in application not answered.

Where a question in the application is not answered the policy 
will not he voided on the ground of non-diselosure of matters 
material to the risk covered by the question.

As to this Harrison, C. J., said :
“ But where what is complained of is not a false answer, but 

an omission to give any answer, we apprehend it is too late for 
the company, after the issue of the policy and after a loss, to 
seek to take advantage of that omission. The time for objecting 
to the omission was when the application was submitted for ap
proval.

“ The company might either then ask for information as to 
the omission or pass it regardless of the omission. If they adopt 
the latter course it is pot open to them afterwards to take ad
vantage of it to the prejudice of the insured."’ (41)

Plaintiffs effected a policy of insurance on the SS. “Oakdene" 
with the defendant company. On the trial, the question arcs" 
whether plaintiffs applied for the insurance for themselves, or 
for the managing owners of the ship. The trial judge having 
found that the application was effective on behalf of the owners : 
Held, that his finding should not be disturbed. Among the ques
tions in the application was, “On account of?"’ followed by a 
Idank, the meaning being “On whose account is the insurance to 
lie made?”—Held, that an answer to the question was waived by 
the acceptance of the risk without the blank having been filled 
up. The insurance effected by plaintiffs was $3,200 on disburse
ments of SS. “Oakdene” at and from Halifax, the amount being 
intended to cover expenditures made in repairing the ship, which 
had come into Halifax in distress. (42)

Non-disclosure of the refusal of an application by an
other company not a ground of nullity.

When a party applies to one agent of an insurance company 
and is refused insurance, and afterwards applies to another

(41) Sinclair r* Canadian Mutual Ins. Co., 40 U. C. It., 200.
(42) Cuiuird va Nova Scotia Marine Ins. Co., 29 N. S. Rep., 409.
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agent of the same company and secures insurance through him 
in the ordinary mode and preceded by the usual inquiries, the 
fact that such party does not mention that he had before applieu 
to another agent of the same company for insurance and was 
refused, is not the concealment of a material fact to render the 
insurance void. (43)

But contra where the applicant had many building*
BURNT UNDER SIMILAR CIRCUMSTANCES.

Lorsqu'une compagnie d’assurance refuse d'assurer, parce que 
plusieurs des bâtisses semblables à celles qu’on cherche 1 assurer, 
appartenant au même propriétaire, ont été incendiées, chaque 
fois dans les mêmes circonstances, ce fait doit être déclaré par 
l'assuré lors de la demande pour une nouvelle assurance, comme 
étant de nature à étendre le risque, et la réticence de l'assuré 
sur ce point, est une cause de nullité du contrat. (44)

Where there is an application to the same company for an
other insurance which gives notice of incumbrances, this may lie 
looked at in considering how far there has been misrepresenta
tion when the application for the policy in question does not dis
close such incumbrance.

In an application, dated 1st. March, 187(1, for insurance in a 
mutual company for $500 on a saw mill, in answer to the ques
tion: “Incumbrances. Is the property mortgaged ? If so, state 
the amount. Is there any insurance by the mortgagee ?"’ the 
applicant answered, “Yes, $500 mortgage. In case of loss pay
able to McG. as interrat may appear," without mentioning an
other mortgage for $1,000 on the property. This application 
was one of three applications made at the same time, and form
ing one transaction, and though each was on different buildings 
all were on the same piece of land, 4 •% acres. In one of such

(43) Goodwin r« Lancashire K. & L. Ins. Co.. 18 L. C. J., 1 ; lfi 
J„ 286 ; 22 It. J. U. Q.. 518.

(44) Miuogue eg Quebec l'Ire Ass. Co., M. L. It., 1 S. C., 417. 
(Confirmé en Revision, M. L. R., 1 S. C, 478) ; 8 L. N.. 340, 377.
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other applications, in answer to the question, “What incum
brance, if any, is now on said property?" the answer was, “$1,500 
mortgage on this and saw mill property, all insured in this com
pany; 1st. of March application takes effect on saw mill.”

Held, under these circumstances, tlierc was no misrepresenta
tion as to incumbrances, and that the company had notice in 
writing of the truth with regard to them, by means of the two 
applications, which referred to each other. (45)

A FRAUDULENT MISREPRESENTATION IN THE APPLICATION WILL 
VOID THE POLICY IN THE HANDS OP A THIRD PARTY.

The action was on a policy of insurance made by one Duval 
and assigned to the plaintiffs, and a condition of the policy was 
that it should be forfeited in case of fraud. Tlu- company alleg
ed that the application exaggerated the value of the subject mat
ter of insurance fraudulently. The defence was that in any 
event Duval's fraud would not deprive them of the benefit of the 
policy. The court Mow held that the fraud had not been made 
out. Taschereau, J„ says:

"Another legal proposition put forward by the respondents at 
the hearing is just as untenable. They argued that, even if Du
val's fraud had been established, they nevertheless are entitled to 
recover against the company, because, as they contend, they can
not lie held answerable for his fraud. This is a startling proposi
tion. They, as assignees, would have a right of action though 
their assignor had none. They would have been subrogated to a 
claim vitiated by fraud, but would yet claim the right to pocket 
the benefit of that fraud. What a protection to frauds on the 
insurance companies would such a doctrine carry if it were to 
prevail.” (46)

(45) McGugan re Manufacturers, etc., Mutual Fire Ins. Co.. 21) 
V. C. C. r„ 404

(4)1) North British 4 Mercantile ve Tonrvllle, 25 Can. S. C. R., 
177.
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Vahutiox to Condition 1. Vide infra, p. 1ST.

Condition 2. (Ontario).

“After application for insurance it shall be deemed that any 
policy sent to the assured is intended to be in accordance with 
the terms of the application, unless the company points out. in 
writing, the particulars wherein the policy differs from the ap
plication.” (47)

Where the policy fails to conform to the application, it has 
been held in Ontario that the insured is entitled to have it re
formed, and in this way avoid provisions which otherwise would 
void the policy.

Meredith, C. J., said: “I am, however, of opinion that the 
plaintiffs are entitled to succeed on two grounds :

“ First, because by the second statutory condition (11. S. 0., 
1897, c. 203, s. 138), which is applicable to all contracts of fire 
insurance, after an application for insurance it shall be deemed 
that any policy sent to the assured is intended to be in accordance 
with the terms of the application, unless the company points 
out in writing the particulars wherein the policy differs from 
the application.

“ There was in this case admittedly an application for an in
surance for one year, and the premium fixed was for an insur
ance for that period, and that application was as I have found 
accepted by the defendants. Had the company sent to the plain
tiffs a policy made out according to the terms of the interim re
ceipt, it would undoubtedly have come within the provisions of 
the second condition, which if it means anything must, I think.

(47) Conditl< n 2. — Correei*>uding section In the Fire Insurance 
Policy Acts of the other provinces of Canada :

British Columbia, slot. cond. two : the same as Ontario.
Alberta & Saskatchewan, stat. cond. two : the same as Ontario.
Manitoba, stat. cond. two : the same as Ontario.
Nova Scotia, stat. cond. two : the same as Ontario, except :
line 3, Company reads insurer.
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be taken to mean that the policy sent is to be read so as to con
form with the application or that if it does not conform with it 
tliat the assured is entitled to have it reformed so as to do 
so.” (48)

This decision was followed in a case where there was no writ
ten application. (40)

In an application for insurance particulars of prior insurance 
in two other companies, of $4,000 in each company, were given, 
hut in the policy in question, prior insurance on only $4,000 was 
assented to, neither company being named.

In pronouncing judgment the court said: ‘‘I am disposed also 
to agree with the learned judge in thinking that if the defen
dants did not intend to assent to the existing insurance for 
$8,000 in all, they were Ixmnd by the second statutory condition 
to point out in writing the particulars wherein the policy differ
ed from the application.” (50)

On the other hand it has been held in the Supreme Court of 
Canada that where the policy differs from the application, and 
the insured receives it without complaint, he may lie bound by 
its conditions even where the policy has provisions not contained 
in his application, or omits provisions which the insured contends 
it was agreed should form part of the contract.

The Supreme Court said: “If in the course of making a con
tract one party delivers to another a written document, and the 
party receiving the paper knows that the other party hands him 
the document as the contract between them, then the party ac
cepting the document and keeping it, assents to the conditions 
it contains, ami agrees that the contract is as expressed therein, 
although he does not read it, anil does not know what they 
are." (51)

It has been held in Quebec that the insured cannot be held to

(4H) Coulter is Futility Fire .Ilia. Co., 7 O. L. It., INI.
(40) Davidson in Waterloo Mutual Dire Ins. Co., 0 O. L. It., 5114. 
(BO) Mutclunor vu Waterloo Ills. Co., 4 O. L. R.. 000.
(51) I'rovtdent Savings Life Ass, Society u Mowat, .12 Can. S. C. 

F., 147.
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a compliance with any conditions of the regular policy issued 
by the insurance company, which enlarge or vary the terms of 
the interim contract, so long as the company has neither repu
diated nor cancelled the interim receipt, nor substituted a reg
ular policy for it. (52)

Condition 3. (Ontario).

‘'Any change material to the risk, and within the control or 
knowledge of the assured, shall avoid the policy as to the part 
affected thereby, unless the change is promptly 'notified in writ
ing to the company or its local agent; and the company when 
so notified may return the premium for the unexpired period 
and cancel the policy, or may demand in writing an additional 
premium, which the assured shall, if he desires the continuance 
of the policy, forthwith pay to the company; and if he neglects 
to make such payment forthwith after receiving such demand, 
the policy shall be no longer in force.” (53)

(32) Citizen* lu*. Co. is Lefrunçols, Q. It.. 2 Q. R., 330.
(53) Condition 3. — Corree]*>nding section In the Fire Insurance 

Policy Acts of the other provinces of Canada :
British Columbia, stilt, eond. three: tile same as Ontario.
Alberta & Saskatchewan, stat. eond. three: the same as Ontario.
Manitoba, *tat. coud, three : tile same a* Ontario, except :
line 7. assured reads insured
Nova Scotia, stat. eond. tin <e «une as Ontario, except :
line 4, 8, company read* it
The following Is the provision with re*|** t to changes In the risk 

provided by the Civil Code of Quebec :
"Art. 2374. Any alteration In the use or condition of tile thing In

sured from tlmee to which It I* limited by the polity: made without 
the consent of the Insurer, by menu* within tile control of the In
sured. and which increase* tin* risk, Is a cause of nullity of the 
l*)llcy.

"If the alteration tie not Increase the risk, tlie policy is not aiTcs-t- 
etl by it.”
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A LANDLORD 18 NOT AKKECTED BY MATERIAL CHANGES MADE BY 
1118 TENANT WITHOUT HIS KNOWLEDGE OH CONSENT.

The plaintiffs leased the property to a tenant, who covenanted 
to keep it insured. The tenant made additions to the building 
which increased the risk. It was held that this was not within 
the control of the plaintiff so as to avoid the policy. (54)

The insured is not affected by an increase to tiie hazard

MADE WITH HIS KNOWLEDGE BY A STRANGER UPON ADJOIN
ING PROPERTY.

A condition of a tire insurance policy on a saw mill stated 
that “if the risk is increased or changed hy any means what
ever,” without written permission of the insurers, the policy 
should be void.

In an action on the policy lor a loss, the defendants pleaded 
that before the loss, without the written permission of the de
fendants, the risk was materially increased and changed by the 
placing of a portable steam saw mill within !>!> feet of the plain
tiff's mill.

Held, on demurrer, (Wctmorc and Tuck, .1,1., dissenting), 
that the plea was bad in not alleging that the risk was increased 
hy any act of the plaintiff or by his direction. That the erection 
of a steam saw mill by a stranger on land adjoining that on 
which the plaintiff's mill was built, as mentioned in the policy, 
did not come within the words of the condition—“if the risk 
is increased”, etc. (55)

Changes in the arrangements or conditions of the insur
ed PROPERTY.

One of the conditions was “if the risk shall he increased by 
nnv means whatever, or if the buildings shall be occupied in 
any way so as to render the risk more hazardous than at the

(54) Heneker V» British American Ass. Co.. 14 U. C. C. P., 57.
(55) Copp t« Glasgow & London Ins. Co., 30 X. B. Rep., 197.
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time of insuring, sucli insurance shall be void." After the in
surance, certain alterations were made in the premises insured, 
consisting of the removal from one room to another adjoining 
it of a couple of dye-kettles, a different dis|>ositlon of the flues 
and jiipes connected therewith, and the erection of a new chim
ney, thereby to a slight extent increasing (if considered as an 
isolated act) but to a great extent diminishing the risk. The 
jury found that, though the erection of the chimney did per te 
increase the risk, yet that, diminishing it in one place and in
creasing it in another, the risk on the whole was not increased: 
and they rendered a verdict for the plaintiff, which was up
held. (56)

A policy of insurance is vitiated by changes increasing the 
risk made in the buildings insured without legal notice to the 
insurers. (57)

New buildino in place ok old. — Installation ok elec
tric LIGHT PLANT.

Where a new building was erected after the insurance to re
place an old one on the same site, which existed at the time of 
the insurance, although Hot shown on the application and plan 
of survey, and where also an electric light plant was installed, all 
without notice to the company, it was lield there was no material 
change or alteration increasing the hazard, and the plaintiff was 
entitled to recover. (58)

Addition ok an elevator.

It was a condition, that in the event of any alteration, etc., 
whereby the risk should lie increased, and a consequent addi
tional premium required, the policy should be void, unless no
tified to defendants and allowed by them, and consequent aildi-

(56) Date fa Gore District Mutual Ins. Co., 16 V. C. C. P., 175.
(67) British Alii. L. t o. re Mutual Fire Ins. Co., 1 L. C. L. J„ UO ; 

18 R. J. R. Q., 108. 525.
(58) Bacltand ra Mutual Fire lus. Co., 14 Rev. de Jur., 117.
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tional premium paid. It appeared that when the policy was ef
fected by A., lie was told by defendants’ agent that if an eleva
tor was erected on the premises without informing defendants 
his policy would be avoided, as in that case he would have to 
pay an additional premium ; but this was not inserted in the 
policy. A. erected an elevator, and did not give notice to defen
dants. Held, on a plea setting out the condition, and alleging 
the erection of the elevator, that tlie risk was thereby increased 
and that a consequent additional premium would have thereby 
been required; that the jury not having found any increase of 
risk, the facts afforded no defence. (39)

Addition of a steam-f.noine.

The plaintiff insured with defendants on a stone building 
£400, and on furniture and other goods £200, all at the rate of 
eight per cent.; on a frame building £100, and on goods and 
tools therein £50; all at the rate of twelve per cent. It was a 
condition of the policy “that if after insurance effected the risk 
shall be increased by any means whatever within the control of 
the assured, or if such building or premises shall be occupied in 
any way so as to render the risk more hazardous than at the time 
of insuring, such insurance shall be void.” It was proved that 
after insuring tho plaintiff put up a steam-engine in the frame 
building, and in order to make it as safe as possible, erected a 
small engine house of brick at the back of the building. Some 
witnesses swore that if care was taken the risk would not lie in
creased, but many swore that it would, and it was proved that 
the plaintiff was told by the agent of the company that if he put 
up the engine lie would have to apply and pay an additional 
premium ; that he made no such application; that he endeavour
ed to effect an insurance at other offices, but was refused, the 
risk being considered too hazardous ; and that he had acknowl
edged that he knew the policy was void because he had made no

(50) Todcl t» Liverpool and Loudon aud Glolie Ins. Co., -S U. C. 
C. P.. 10Ï.
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arrangement with defendants in consequence of the additional 
risk. The frame building was destroyed by fire which began in 
the upper part of it, and a portion of the goods in it was 
destroyed. The stone house was also much injured by the same 
fire, and the furniture in it partially destroyed. Held, that un
der the facts proved the policy was clearly avoided. (60)

Addition of an oven.

A condition provided that if during the continuance of the 
|K)licy the premises should be used for carrying on any trade or 
business whereby the risk was increased the policy would be void. 
After effecting the insurance, the insured built an oven on the 
premises, but it was safely built, and was only in use for a short 
time, and there was evidence to show that it did not increase the 
risk. It also appeared that according to the agent’s instructions 
he had power, when the risk became more hazardous, to cancel 
the policy, and though aware of the oven did not do so. Held 
that this did not avoid the policy. (61)

Addition of a gasoline engine.

Placer dans les bâtisses assurées une machine à gazoline, d’une 
nature dangereuse, sans le consentement de l’assureur, est une 
violation de la police. (62)

Keeping a watchman.

In July, 1876, S. of whom tile plaintiff was assignee, applied 
to the agent of the Royal Insurance Company at Woodstock for 
an insurance of $4,000 on certain mill property, stating in the 
application that a watchman was kept on the premises at night, 
etc.; and by a memorandum at the foot of the application he

(00) Held r* Gore District Mutual Ins. Co., 11 Ü. C. H.. 340.
(61) Nuughter t’s Ottawa Agricultural Ins. Co., 43 U. C. It., 121.
(02) Matthews es Northern Ins. Co., 3 It. L., 430 ; 1 It. C., 475; 

20 It. J. It. Q., 44, 300.
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covenanted for its truth, and agreed that it should be held to lie 
part atid condition of the contract. This application was for
warded to the general agents of the ltoyal at Montreal, who 
desiring to assume only $2,000 of the risk applied to defendants 
there, shewing them the application, and the defendants, without 
any direct application to themselves, but on the faith of the re
presentations in this application, accepted the risk for $2,000 
and issued a policy therefor. The general agent of the ltoyal 
wrote to their agent at Woodstock stating that they had only 
taken $2,000, and given the difference to the defendants, whose 
receipt for the premium he enclosed. The agent read the letter 
to S., who paid the two premiums, and in due course received a 
policy from the defendants. It was proved that when the insur
ance was effected there was a watchman, hut that he had been 
discontinued some weeks before the tire by which the mill was 
wholly destroyed, though it probably would have been saved had 
he been there:—Held, that defendants’ policy must lie deemed 
to be based on the application given to the Royal ; that the keep
ing of a watchman was a matter material to the risk, and the 
statement as to it constituted a continuing warranty, the breach 
whereof avoided the policy. After the first insurance, S. applied 
to defendants’ agent at Woodstock for a further insurance of 
$2,000 on the same property, shewing to him the former policy, 
of which the agent then heard for the first time; and the agent, 
instead of taking from S. a special application used for this kind 
of risk, drew up himself an informal one, not signed by S., in 
which, in a column headed “diagram shewing the risk to be in
sured, as well as all neighbouring buildings, their construction, 
roofing, occupation, and distance from each other", lie inserted 
the words “Same as Policy No. 1, Î03, 106", the number of de
fendants’ previous policy. Held, that there was not enough to 
warrant the conclusion that the second policy was issued on the 
faith of the representation as to keeping a watchman contained 
in the first application. But under the circumstance's a new 
trial was granted to enable the defendants to furnish further 
evidence on the point, with leave to add a plea setting up the
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materiality to the knowledge of S. of tJiv information as to a 
wattlnnau, and the omission of S. to tel! the defendants that he 
had been discontinued. ((13)

New and moke hazardous occupation.-—Male ok uquoR.

The plaintiff, describing himself in the " ation as a grocer, 
and his store as being used as a grocery, insured with defendants 
his stock of groceries, etc., therein, and without the knowledge 
or assent of the defendants habitually retailed liquor there ; but 
the jury found that the risk was not thereby increased. Held, 
that there was no misrepresentation or concealment of a material 
fact; that in insuring a "grocery" defendants knew that liquor 
might be sold there; and that the plaintiff was entitled to re
cover. (64)

In the case of a Are policy on buildings described as dwellings, 
indorsed to the effect that any change of occupation by which 
the risk is increased, must be notified in writing to the insurance 
company and indorsed on the policy, and that in default thereof 
the insurance shall be null and void ; the change of occupation 
to a tavern, without notice to or consent of the company, does 
not render the policy void, when the jury state in tlieir special 
findings that an intermediate change of occupation into a vin
egar factory had been sanctioned by the company, and that the 
risk of the tavern was not greater than that of the vinegar fac
tory. (65)

In a policy of insurance effected by the plaintiff for a year in 
a mutual company, the premises insured were described as a two 
story brick building, etc., occupied as a tenement dwelling. By 
a memorandum afterwards indorsed on the policy the building 
was allowed to be "occupied as a refreshment room, no liquor 
sold.” Afterwards the policy was renewed by a renewal receipt

(«3) Wbltlaw i* Phoenix Ins. Co., 28 U. C. C. P„ S3.
(64) Nicholson Vu Phoenix lus. Co., 45 U. C. K„ 350.
(05) Cimi|>hell t'« Liverpool * I/union, etc.. Ins. Co., 13 L. C. J., 
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issued under s. 32 of the Mutual Insurance Act, 36 V., c. 44(0). 
The building was occupied by a tenant of the plaintiff, end it 
was proved that liquor was sold in the building by the occupant, 
hut without the knowledge or consent of the insured. The de
fendants set up in their pleas a condition of the policy, that if 
the hazard was increased by any moans within the knowledge 
of the assured without the defendants’ consent, the policy should 
he void ; and alleged that liquor was sold to the knowledge of 
the insured and without the company's consent, whereby the 
hazard was increased. The conditions indorsed on the policy 
did not comply with the Act respecting statutory conditions, 
which was in force when the policy was renewed. Held, that 
although under s. 36 of the Mutual Act, which required policies 
to be under the corporate seal, the indorsement when made, 
being after the execution! of the policy, might not then be deem
ed a part thereof, it became so on the renewal authorized by s. 
32 of the Act, so as to cause the policy to be avoided for the un
authorized sale of liquor on the premises. (66)

Where a condition of a policy of insurance against lire pro
vided that any change material to the risk within the control 
oi knowledge of the insured should void the policy, unless notice 
was given to the company, it was held that changing the occupa
tion of the insured premises from a dwelling to a hotel was a 
change material to the risk within the meaning of this con
dition. (67)

Change from a store to a printing office.

Tlie premises were, when insured, used as a store, and were 
after insurance used as a printing office, without notice to the 
company or the settlement and payment of any additional pre
mium for the increased risk, contrary to condition indorsed 
thereon. Held, that the policy was vitiated. (68)

(66) Gauthier in Canadian Mutual Ins. Co., 29 C. C. C. I*., 693.
(67) Guerin vu Manchester Ins. Co., 29 Can. S. C. R„ 139.
(88) Hervey t'» Mutual Fire Ins. Co. of Prescott, 11 ü. C. C. P.,
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Threshino by a steam enoine.

A provision in n policy of fire insurance permitting the in
sured to use "for the purpose of threshing the crops on the prem
ises a steam thresher with an efficient spark arrester” does not 
by inference prohibit the use of a steam engine in connection 
with a machine for crushing grain. The use of a steam engine 
on one occasion in connection with the machine for crushing 
grain is not a change material to the risk within the meaning 
of the statutory condition : that condition refers to some struc
tural alteration in the premises or habitual or permanent altera
tion in the nature of the work or business carried on. (69)

IhvKM.tXG-HOVSE CHANGED TO STORE.

After the owner of dwelling-house property had effected an 
insurance thereon he leased the premises to a tenant who, with
out the owner's knowledge, changed the occu|>ation thereof, by 
bringing in a stock of goods, which he sold out to pedlars. Held, 
that the owner was not affected by the third statutory condition, 
R. S. 0., 1897, c. 203, s. 168 (3), which requires notice of any 
change material to the risk within the control or knowledge of 
the insured, to be given to the company, for, being under lease, 
the premises were not under the owner's control while the change 
in the occupation was without his knowledge, and the fact that 
the change was made by the tenant after the making of the pol
icy was immaterial. (70)

Change ok a tannery to chemises for drying cotton.

Premises insured as a tannery and leather dressing house 
were used for drying nine bales of cotton, a substance which it 
was proved was more inflammable than the stock of a tannery.

(OB) Johnston vu Dominion Grange Mutual Fire Ins. Co.. —I A. 
It.. 729.

(70) London & Western Trust Co. r« Canada Fire Ins. Co.. 13 O. 
!.. It.. :.lo air. 10 a !.. It.. 217.
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The tire first appeared in the cotton. By a condition of the pol
icy the use of the premises for more hazardous purposes avoided 
the contract. The jury found that the drying of cotton was not 
a material alteration in the use of the premises, and that the al
teration did not increase the risk.

Held that there being evidence that the insured, by the use 
of the premises for drying cotton increased the risk, the verdict 
was contrary to the evidence adduced, and a new trial was order
ed. (71)

Manufacture of excelsior.

A policy on a building described in the application for insur
ance as a spool factory contained the following conditions: “That 
in case the above described premises shall at any time during 
the continuance of this insurance, be appropriated or applied to 
or used for the purpose of carrying on or exercising therein any 
trade, business or vocation denominated hazardous or extra 
hazardous, or for the purpose of storing, using or vending there
in any of the goods, articles or merchandise denominated hazar
dous or extra hazardous unless otherwise specially provided for. 
or hereafter agreed to by the defendant company in writing or 
added to or indorsed on this policy, then this policy shall become 
void. Any change maiterial to the risk, and within the control 
or knowledge of the assured, shall void the policy as to that part 
affected thereby, unless the change is promptly notified in writ
ing to the company or local agent."

Held, that the introduction, without notice to the company, of 
the manufacture of excelsior into the insured premises, in addi
tion to the manufacture of spools, avoided the policy under these 
conditions, the evidence establishing clearly and there being no 
evidence to the contrary, that such manufacture in itself was a 
hazardous, if not an extra hazardous business, notwithstanding 
that on the trial of the action on the policy the jury found, in

(71) Mooney t'« Imiierlill lu». Co., M. !.. It., 3 S. V„ 3311 ; 11 L. N„ 
IK.
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mswer to questions submitted to them, that such additional 
manufacture was less hazardous than that of spools and did not 
increase the risk on the premises insured. (72)

Adding an incumbrance.

The 11th plea set up the condition of the jtoliey that if the 
insured’s interest in the property should be changed in any man
ner. whether by act of the parties nr by operation of law, the 
policy should be void, and alleged that after the issue of the pol
icy the insured mortgaged the property, whereby his interest be
came changed anil the policy voided. It was held that this plea, 
which was proved, constituted a good defence.

The policy in this case was governed by the Mutual Insur
ance Companies Act, 3G V., c. 44, but was issued subsequent to 
the repeal of the section which provided that the jiolicy should 
be voided in ease the property insured was mortgaged except with 
the consent of the company. (73)

An assent to an assignment of tin1 policy to a mortgagee is an 
implied assent to tile making of the mortgage. (74)

Changing tiie insurance from one Company to another

DOES NOT VOID TIIE POLICY.

Viilr Condition 8. infra, p. 411.

Vacancy.

If the insured property becomes vacant this is not jicr ne a 
violation of the third statutory condition.

A condition provided that in ease the premises became vacant 
or unoccupied, unless notice thereof was given, and the company 
consented to retain the risk, the policy should be void. Held.

(72) Sovereign Fire lue. Co. is Moir, 14 Call. S. C. It., 012.
(73) O’Neill en Ottawa Agricultural Ins. Oo„ 30 U. C. C. P., 151.
(74) Hazaird c» Camilla Agricultural lus. Co., 3!) V. (’. It., 41». 

supra, pp. 101, 280.
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that the insured had a reasonable time to give notice ; that three 
days was not too long a delay, the property being at Owen Sound 
and the office of the company at Hamilton; and a lire having 
occurred on tlic third day, that the company was bound to pay 
the policy. (75)

The policy provided that in case of any alteration or addition, 
etc., or change in the nature of the occupation, or in any other 
manner whatsoever, by which the degree of risk was increased 
and a consequent additional premium would be required, the in
surance should be void in default of notice and allowance there
of. Held, that a mere ceasing to occupy was not within the con
dition. (76)

A further condition required occupation of the buildings in
sured, and provided that the policy should cease to cover any 
building becoming unoccupied without notice. The buildings 
insured were a farmhouse and two barns, each insured for a 
separate amount.

In answer to questions, the jury found inter alia, that the 
house was unoccupied part of the time, and that both barns were 
continuously occupied.

On argument the plaintiff abandoned his right to recover in 
respect to the house :—

Held, he could not recover in respect to the barns, the condi
tion requiring continuous occupation of the whole premises. (77)

A policy of insurance against fire upon a dwelling-house con
tained a condition that if, after the insurance was effected, the 
risk was increased by any means within the control of the assur
ed, or if the building should, without the assent of the assured, 
lie occupied in any way so as to render tin' risk more hazardous 
than at the time of insuring, the insurance should be void.

(7S) Canada fannied Credit Co. vu Canada Fanners' Mutual 
Stock Ins. Co., erroneously re|K>rted as Canada Agricultural Ins. Co- 
IT Or, ns.

(70) Gould r* British America Ass. Co., 27 U. C. It., 473.
(77) Bishop c« Norwich Union Fire Ins, Society, 25 N. 8., Rep., 
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Held, that the assured afterwards ceasing to occupy the house 
without any fraudulent intent, was not an increase of the risk 
within the meaning of the condition, unless it was proved that, 
under the circumstances and situation of the building insured, 
its destruction by fire was more probable when unoccupied than 
if the assured had continued to reside in it. (78)

The fact that a dwelling-house is. unoccupied is not per se a 
“change material to the risk" within statutory condition 3 in a 
tire policy on household furniture therein. (7!))

But a condition mmitino the period dvhino which the

PROPERTY MAY REMAIN VACANT, MAY BE ENFORCED.

The insured cannot recover upon a policy which contains a 
condition, making tlie contract void if the premises be left un
occupied for more than fifteen days without notice to the com
pany, and it appears that the premises were vacant at the time 
of the fire and had been so for a much longe," time than fifteen 
days without notice. (80)

The 3th condition of the policy provided that “if the prem
ises become vacant by the removal of the owner or occupants, 
then and in such case this insurance shall be absolutely void, 
unless the consent thereto of the company in writing shall have 
been obtained and endorsed on the policy.” The property was 
vacant a month.

Held, that the premises having become vacant without the 
knowledge or consent of the comjiany, the policy was avoid
ed. (81)

(78) Foy vs Ætnn lue. Co., it AH., 20.
(79) Boimluian r* North Waterloo Ins. Co., 31 O. It.. 33.7.
(80) Cardinal vs Dominion, etc., Ins. Co., 3 L. N„ 3117.
(81) O’Connor vs Commercial Union Ins. Co., 3 It. 4 C., 119. 

Spulir vs North Waterloo Ins. Co., Infra, p. 491. Peck t"« Agricultural 
Ins. Co., infra, p. 491. McKay vs Norwich Union Ins. Co., Infra, 
p. 493.
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Vacancy where agency involved and the policy does xoi

EXPRESSLY AUTHORIZE THE AGENT TO RECEIVE NOTICE.

Vide Watertown Ins. Co. vs Anslev. supra, p. 281. 

Variations to Conditions 3. vide infra, p. 481).

Condition 4. (Ontario).

“If the projKTty insured is assigned without a written permis
sion indorsed hereon by tin agent of the company duly authoriz
ed for such purpose, the policy shall thereby become void ; but 
this condition does not apply to change of title by succession or 
by the operation of the law, or by reason of death.” (82)

Assignment of a claim under a policy after loss is not a

BREACH OF THIS CONDITION.

An assignment of a claim to compensation under a tire policy, 
after the loss has occurred, is not a breach of the ordinary con
dition against assigning without license of the insurers; but the

(82) Condition 4. — CorrwiMmdlng section in the Fire Insurance 
Policy Acts of the other provinces of Canada :

British Columbia, stat. eond. four : the same as Ontario.
Alberta & Saskatchewan, stat. coud, four : the same as Ontario.
Manitoba, stat. cond. four: the same as Ontario, except:
line 4, cases iwhcre there is a Is inserted before change.
line 5, the Is omitted before operation.
Nova Scotia, stat. cond. five: corresponds with no. 4. In Ontario, 

except:
line 2, hereon reads on the policy.
line 2, company reads insurer.
line 5, the is omitted.
Condition no. 4 in the Nova Scotia Act reads us follows, and is not 

contained in the conditions of the other provinces:
“ Notwithstanding anything in the contract (between the assured 

and Insurer, the question of the materiality of any representation in 
the application shall be a question for the court and not for the jury."

Compare this with II. 8. O. (1807), cap. 203, e. 144, es. la.
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safer form of transfer is to assign only the money payable in 
respect of the loss, anil not the policy, especially if the loss Im
partial only, anil less than the sum insured. (8,1)

Assignment of faut of tiif. fiiofeiity insi-red voids tiie

ENTIRE POLICY,

Where a policy of insurance in one sum covers buildings and 
chattels, and the land upon which the buildings stand is con
veyed by deed without the consent of the insurers in breach of 
the fourth statutory condition, the policy is avoided in toto and 
docs not remain in force as to the chattels. (84)

This condition only refers to complete and absolcte

ALIENATION.

Held, affirming 26 Ur., Ill, that tin- fourth statutory condi
tion did not apply to an alienation by way of mortgage, hut only 
to an absolute transfer. (85)

The fourth statutory condition provides that if the property- 
insured is assigned without the written permission of the com
pany the policy shall he avoided. Held, affirming 14 O. R., 322, 
that the assignment meant hy this condition is one by which the 
assignor divests himself of all title and interest. The condition 
is directed against a change of title, not tile creation of an in
cumbrance, and tliereforc a mortgage by the person named is 
not a breach of Hie condition. Sands rs Standard Ins. Co., 26 
Ur., 113. 27 Ur., 1(17, approved. Held also, that an agreement 
for sale by the mortgagees under their power of sale, which was 
never carried out by conveyance, was not within the con
dition. (86)

(83) Kerr ve Hastings Mutual Fire Ins. Co.. 41 V. C. II., 217.
(84) Ilunlop r« Vshornc anil Hlhbert Farmers’ Mutual Fire Ins. 

Co., 22 A. It., 364.
(85) Hands t« Standard Ins. Co., 27 Or., 167.
(86) Hull t-s North British Canadian Investment Co., 15 A. It.. 

421.
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Chattel property.

In giving judgment, I lie court, deiiling with this condition 
said:

“ in order to operate as a forfeiture, I think the assignment 
must divest the assured of all interest in the property, as he 
would hv by change of title, by succession, hy operation of law. 
or hy reason of death, which changes are excepted from the 
o|»'ration of the condition, hut so long as an insurable interest 
remains in the assured the policy is valid to the extent of that
interest." | 8) )

A policy of insurance against tire provided that in the event 
of any sale, transfer or change of title in the property insured 
the liability of the company should thenceforth cease; that the 
jsilicy should not he assignable without the consent of the com- 
jwny indorsed thereon; and that all incumbrances effected by the 
assured must be notified within fifteen days therefrom: Held, 
that giving a chattel mortgage on the projierty insured was not 
a sale or transfer within the meaning of this condition, but it 
was a “change of title” which avoided the policy. Sovereign Ins. 
Co. ft Peters, 12 Can. 8. C. It., 33, distinguished. Held further, 
that it was an incumbrance even if the condition meant an in
cumbrance on the policy. (88)

But it has been held with respect to the words “alienation by 
sale, insolvency or otherwise" in the Mutual Insurance Com- 
panies Act. It. S. O.. 18Î7. c. 1(11. s. 41. which provides by ss. 2 
that “where the assignee is a mortgagee the directors may per
mit tlie policy to remain in force", the word “alienation” in
cludes a mortgage.

Defendants pleaded that by alienation of the property insured 
by way of mortgage the policy was avoided under R. S. 0., 187», 
c. 161, s. 41. Held, that a transfer by way of mortgage came 
within the Act, and avoiled the policy in the hands of the plain
tiff as assignee. (89)

(87) Sovereign Eire In*. C’o. e« Peters, 12 Van. 8. C. It.. 33.
(88) Cltlsenw' Ins. Co. t« Salterlo, 23 Can. 8. C. R.. 1.35.
(8U) Kanaily r« (lore District Mutual Etre lu*. (Ai., 44 V. C. U.. 

2(11.
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“Ai.iknation” in the Mittal Companies Act refers to 
HEAL PROPERTY AND NOT CHATTELS.

Out* of tlie conditions of n mutual policy provided that, in case 
of real estate insured and a mortgage given by the insured, the 
mortgagee might continue his interest by giving notice, etc., ami 
that “whenever any one hereafter insured shall alienate condi
tionally by mortgage, his (Kilicy shall be- void”, unless written 
notice thereof be given to the hoard of directors stating the 
amount and to whom mortgaged, who should have power to as
sent or cancel the policy. Held, looking at the constitution and 
working of mutual insurance companies, that the alienation re
ferred to was of the land on which the premises insured were 
situate. (90)

The Mutual Insurance Companies Act, ((> Win. IV., c. 18). 
provided that the policy should he void where the building 
should he “alienated by sale or otherwise". As to this Chief 
Justice Kobinson. said:

“ That clause appears to me to refer only to such alienations 
as leave no interest remaining in the person originally in
sured.” (91)

“Alienation does not inclvde a lease." (92)

Condition 5. (Ontario).

“Where property insured is only partially damaged, no aban
donment of the same will lie allowed unless by the consent of the 
company or its agent ; and in case of removal of property to 
escape conflagration, the company will contribute to the loss and 
expenses attending such act of salvage proportionately to the

(110) Huas es Mutual Fire Ins. Co. of Clinton, 2!l II. C. It., 73.
(111) Burton V» (lore District Mutual Ins. Co., 14 II. C. H„ 812.
(112) Hobson re Wellington Ins. Co., Il U. C. It., 3311.
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respective interests of the company or companies anil the 
assurej.” (93)

A policy contained the following provision:

“ In case of the removal of property in order to save it from 
I icing burnt this company will contribute rateably with the as
sured and other cout|ianics interested to the expenses of salvage 
and the damage which the property may sustain by such re
moval.”

It was shown that there was damage by water, breakage, etc., 
caused by removal and salvage to the extent of $425, but what 
the expense of the salvage was, or what the damage was to the 
property which was caused by the removal, the court was unable 
to say. The defendants claimed an allowance of $200, which, 
under the circumstances, the court thought not unreason
able. (94)

Where a person insures his house or gooila for a /nrt only of 
their value, and suffers a loss equal to the full amount assured, 
that sum (unless the policy is otherwise specially framed) must 
he paid by the insurers, and not merely such a .proportion of 
that sum as would correspond with the proportion between 
the sum insured and the whole value of the property on which 
the insurance was effected. The condition in the policy that “in

(03) Condition ,V — CorreeiKindln* section In tile Fire ln*unu«x‘ 
Policy Acts of the other provinces of Canada :

British Columbia. Alberta A Saskatchewan, and Manitoba, stat 
.oiul. flve: the «une as Ontario, except : 

line 1, ll’Arrc read* When. 
line 3, the Is Inserted before msorsl.
Nova Scotia, stat. ixmd. six : the same as Ontario, except :
line 1, Where rend* When.
line 3, 4, 6. company reads Insurer.
line 3, the Is Inserted before remora/.
line 4, conflagration rende deitrveliuti by fire.
line 5, proportiona/e/p reads ratahly.
line 0, companies remis Insurers.
(04) Kerr rs Hustings Ins. Co., 41 V. C. P„ 217.
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case of tile removal of property to escape conflagration the com
pany will contribute ratably with the assured and other com
panies interested to the loss and expenses attending such act of 
salvage", is not a condition which will have the effect of chang
ing in this respect the law of partial insurance. (95)

The plaintiff's stock in trade was insured against loss by (In
in the defendant company. A fire occurred in an adjoining 
building and the plaintiff’s warehouse being in danger of des
truction, he removed his stock, which was thenMiy damaged and 
some of it lost. It was held that the plaintiff was entitled to 
recover under a policy of insurance against lire damages result
ing from the bona fide efforts to save the insured property. In 
dealing with the effect of this condition, Burton, ,T„ said:

“ I regard the fifth condition not as any exception to or qual
ification of the risk, but an independent agreement for the ben
efit of the assurers, and an inducement to the assured to use 
eviry exertion to save the property insured, by holding out to 
him the advantage of being proportionality reimbursed in tin- 
ex penses he may incur in such removal, the words ‘loss or ex- 
|iensc attending such act of salvage’ having reference, not to 
the loss or damage to the goods themselves which are already 
covered by the policy, but to the expenses incurred in the set 
of salvage.

“ I look upon it as an agreement wholly outside of, and in 
addition to their actual contract of assurance, and although it 
does not become necessary to decide the point in this case, I may- 
state it as my individual opinion, that the company might he 
called upon to contribute to such expenses, even although they 
were also called upon to make good the full amount insured, in 
other words, in excess of the insurance.”

But Patterson, J., said :

“I agree that the appeal must he dismissed. I merely desire 
to say that I am not prepared to hold that the loss or expense

(95) Thompson r« Montreal lux. Co.. Il r. C. It., 319.
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incurred saving goods can be additional to the amount of the 
policy.

“ Were it necessary to consider the matter, which at present 
is not the case, there are considerations to the contrary whieli 
may perhaps be found of a good deal of weight.

“ The company is to contribute ratably. What is to be tin' 
ratio? Are the companies and the owners to pay in equal shares, 
or in the ratio of their respective interests in the goods?

“ If the latter, or indeed in either alternative, how will it be 
in a case in which goods to the full amount of the policy or pol
icies are actually destroyed by fire, so that the owner alone is 
interested in those that are saved?

“ Views of this kind would have to lie discussed before decid
ing that the loss or expense incurred in salvage can lie added to 
the amount in respect of which the premium is calculated.”

While Halt, J., simply concurred in the result, dismissing the 
appeal. (96)

Condition 6. (Ontario).

“Money, books of account, securities for money, and evidences 
of debt or title are not insured.” ( 9Î )

Condition 7. (Ontario).

“Plate, plate glass, plated ware, jewelry, medals, paintings, 
sculptures, curiosities, scientific and musical instruments, bul
lion, works of art, articles of vertu, frescoes, clocks, watches, 
trinkets and mirrors are not insured unless mentioned in the 
|iolicy.” (98)

(M) McLaren r* Commercial Union Aw. Co., 12 A. R., 279.
(97) Condition It — Corr«|>oiidliig section In the Fire Insurance 

Valley Acts of the other provinces of Canada :
British Columtila, Alherta 6 Saskatchewan, Manitoba, stat cond. 

six, and Nova Scotia, stat. cond. 7 : the same as Ontario.
(US) Condition 7. — Corre«i»ndliig section In the Fire Insurant# 

Policy Acts of the other provinces of Camilla :
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Condition 8. (Ontario).

“The company is not liable for loss if there is any prior insur
ance in any other company, unless the company’s assent thereto 
appears herein or is indorsed hereon, nor if any subsequent in
surance is effected by any other company, unless and until the 
company assents thereto, or unless the company does not dissent 
in writing within two weeks after receiving written notice of the 
intention or desire to effect the subsequent insurance, or dois 
not dissent in writing after that time and before the subsequent 
or further insurance is effected.” (99)

British Columbia, stat. coud, seven, and Nova Scotiu, stat. eond. 
eight : the same as Ontario.

Alberta & Saskatchewan, stat. eond. seven: the same as Ontario, 
except :

line 1, irare reads wire.
Manitoba, stat. eond. seven: the same as Ontario, except: 
line 1, plate plans is omitted, and Inserted in line 4 after trinket*. 
(90) Condition 8. — Corresponding section in tile Fire insurance 

I'ollcy Acts in the other provinces of Canada :
British Columbia, stat. eond. eight : the same as Ontario, ex ept : 
line 4, by reads in.
Alberta & Saskatchewan, stat. eond. eight : the saute as Ontario, 

except :
line 4. by reads in.
line 0, receiving written Is omitted.
line 7, the following is Inserted after the word Insurance: (/<«* 

been mailed to it addressed to it at its principal office in the North- 
West Territories or at the post office of the agency where the ap
plication for insurance was made, by registered letter), 1903, 2nd 
session, e. 20. *. 2.

Manitoba, stat. eond. eight: the same as Ontario, except:
line 4. by reads in.
line 6, receiving written is omitted.
line 7, has been mailed to it addressed to ils principal office in 

Manitoba by registered letter is Inserted after insurance.
Nova Scotia, stat. coud, nine : the same as Ontario, except :
line 1, 2, 4, 5, company reads insurer.
line 2, in rends with.
line 2, company's reads insurer’s.
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In the Province of Queliec previous to the Quebec Insurance 
Act, infra cap. X, there was no corresponding provision to the 
8th statutory condition in Ontario which voids the policy for 
double insurance irrespective of the materiality thereof. In the 
provinces in which there arc no statutory conditions, the effect 
of double insurance upon the policy depends upon the conditions 
of the contract.

Where it is a condition of the [nilicy that the total insurance 
in each item of the property insured shall not exceed two-thirds 
of the cash value of such item, and that notice shall be given of 
all previous insurance effected by tlie insured on the same prop
erty, and it appeared that the insurance exceeded two-thirds of 
the cash value, and that other insurance on two items, to the 
amount of $100, existed without having I wen declared to the 
company, the policy is void. ( 100)

The fact that an interim receipt had issued for an insurance 
in another company which insurance was afterwards declined by 
that company, doc* not establish a plea of undisclosed insur
ance. (101)

Xo form of assent is jirescrilied by the condition, nor any time 
at which it is to he given. It, therefore, need not necessarily he 
manifested in writing and may la1 given before or after the loss. 
Where a subsequent insurance has in fact been effected, without 
notice, notiue of it in writing is not a prerequisite to a valid as
sent. Such notice is necessary only where the insured intends to 
effect a further insurance thereafter, and to place the company 
under the obligation to dissent in writing within the prescribed 
time if they object to it; their failure to do it is equivalent to 
an assent. (102)

line 2, thereto reacts to «lie* prior Inturanee. 
line 3, herein reads in the poliep. 
line 3, hereon reads thereon. 
line 4, bp reads with.
( 100) Vila rand r« Lancashire Ins. Co.. Q. It., 18, 8. C„ 3.1.
(101) Western Ass. Co. vi Garland. Q. It., 12 K. B., 530.
(102) Mutehuior r« Waterloo Ins. Co.. 4 O. L. It., 0011.
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Oui- Mazurette (represented by his assignee, the appellant) 
effected an insurance on his stock with the respondents, and in 
the policy there was a condition that insurances elsewhere would 
make the policy void unless the company received notice of such 
subsequent insurance. Mazurette failed by some i mid verte nee 
to give notice of an insurance effected subsequently in the Com
mercial Insurance Co. Held, that lie could not recover on the 
policy. (103)

Defendants issued a policy to plaintiffs containing a proviso 
that it should cease and be of no further effect if the plaintiffs 
effected any other insurance on same property without notice to 
defendants. Plaintiffs effected a second insurance, without such 
notice.

Held, that plaintiffs could not recover. (104)
By a condition of a policy of fire insurance (statutory condi

tion No. 8) the insurance company were not to be liable if any 
subsequent insurance were effected unless and until the company 
should assent thereto, etc. A subsequent insurance was effected 
by the insured, and no notice in writing thereof was given nor 
any communication made to the company nor to any agent hav- 

•ing power to receive such notice, and the fact of the existence 
of the subsequent insurance was not disclosed to the company 
until after the insured premises were injured by lire. Held, that 
the circumstance that the subsequent insurance was effected by a 
sub-agent of the company's general agent, who bad also acted in 
procuring the prior insurance with the company, should not be 
regarded as affecting the company with constructive notice of 
the subsequent insurance. An action upon the policy being dis
missed, the company were ordered to refund the last payment of 
premium, which was received in ignorants1 that the policy was 
no longer in force. (105)

(HKt) Beausoleil r« Canadian Mutual Five Ins. Co., I !.. X.. 4: 14 
It. L., 137.

(104) Cami*el| et al. r* Ætmi Ins. Co., Cochran, lit.
(105) Imperial Bank r« Itoyal Ins. Co., 12 O. T.. It., 511).
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Where a jiolicy was made subject to the conditions indorsed 
thereon, one of which was “Insurance subsisting or effected with 
other companies must be notified to the Board, and if approved 
of, to be indorsed on the policy and signed by the Secretary." 
Held, that this was a condition precedent, and non-compliance 
with it a bar to the action, though it did not so expressly provide.

The defendants having proved their plea under this condition, 
the plaintiff contended that it did not bar the action. Leave 
was reserved to move for a nonsuit on this ground, and the plain
tiff had a verdict, there being another issue on the record.

Another condition provided that property must be insured 
in the names of the owners. It appeared that Hie policy was on 
grain insured in the name of the plaintiff, who had given ware- 
house receipts for it, indorsed to certain banks. Per Wilson. .1. 
—Such hanks were th<i owners, by virtue of these receipts, not 
the plaintiff, and the condition was broken. (IO.Î)

Double inhviianve does not per te void the policy in the 
ABSENCE OF A CONDITION TO THAT EFFECT.

En l’absence de convention à cet effet l’assuré n’est pas tenu de 
dénoncer à l'assureur une deuxième assurance effectuée sur les 
biens assurés. (107)

Substituting one policy of insuhance fob another is not 
DOUBLE INSURANCE AND WILL NOT VOID THE POLICY.

The Superior Court, Quebec, held that the mere substitution 
of nine office for another in a case of fire insurance, does not ne- 
cessitafe the giving of notice as in the case of a new or double 
insurance. (108)

(HXI) McBride re (tore District Mutual Fire In*. Co., :*) U. C. It.. 
4SI.

(107) C'oni|«igiile d'amrance mutuelle contre le feu île ICI amolli! 
llnunmoiiil anil Va masks r» Fee. 14 Q. L. R.. 203; 111 R. L„ ’4G1 ; Il 
!.. N., 406.

(108) Vacaml r* Monarch In*. Co., 6 R. J. R. Q., 84.
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The plaintiff who was Insured with defendants, a mutual in
surance company, for $2,000, and in other companies with their 
assent for $8,000, in all for $10,000, on 4th July wrote to defen
dants, notifying them of changes lie had made in his policies 
with other companies, with a list of the companies he was then 
insured in, to which defendants’ secretary on the 7th July re
plied that no such notice was necessary so long as the total 
amount of the insurance was Hot increased. In June or July 
defendants’ inspector notified the plaintiff that defendants in
tended reducing his insurance with them by $1.000, to which 
the plaintiff assented, informing them that lie would replace 
the amount in some other company. On 16th July the insur
ance was minced and the unearned premium returned by the 
local agent. S„ with whom the plaintiff effected an insurance for 
the $1,000 in the Quebec Insurance Company, of which company 
S. was also agent. Held, that under these circumstances defen
dants could not set up that this was a further insurance without 
notice to them. (109)

Held, reversing the judgment of the Court a quit, that the 
condition as to tuhtequenl insurance most be construed to point 
to further insurance beyond the amount allowisl by the policy, 
and not to a | ml icy substituted for one of like amount allowed to 
lapse, and therefore the policy sued upon was not avoided by 
the non-communication of the $2.000 insurance in The Queen 
Insurance company. (110)

Held, follow ing 1’arsons vi Standard Ins. Co., 5 Can. S. C. It., 
233, that a change in the company in which another insurance 
has I men effected, not increasing the amount insured, did not 
avoid the policy. (Ill)

The plaintiff being the owner of a quantity of railway ties ami 
lumber, effected insurance thereon with three companies to the 
amount of $1,000, and subsequently, with the knowledge and

( 100) Parson* is Victoria Mutual Fire Ins. Co., 20 V. C. V.. 22.
(110) Parsons v Standard Ins. Co., 3 Cali. 8. C. R.. 233.
(111) Ijowson ru Canada Farmers Mutual Fire Ills. Co.. II A. It..
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througli the agency of II., the person acting on behalf of the 
several companies, effected an additional insurance of $1,200 on 
the same property in the Fire Insurance Association. II. acted 
aa agent for that company also anil he made the necessary en
tries thereof on the three first ?s. In consequence of the 
Fire Association having ceased to take risks on that kind of 
property, II. asked the plaintiff for the interim receipt of that 
company which he gave up accordingly, anil H. substituts! one 
in the (lore District Company for it. he lieing agent for that 
company also, hut omitted to give any notice or make any entry 
as to the substitution of the (lore insurance for that of the Kin- 
Association. Held, that this was not such an omission on the 
part of the plaintiff as invalidated the policies, in this following 
■’arsons rx Standard Ins. Co., 43 V. C. II., 1103: 4 A. II., .till : 

Can. S. C. II.. 888. (ilt)
Held, that the fact of there being two prior Insurances un

assented to was not a breach of statutory condition No. 8. be
cause the evidence shewed the U. policy was to take the place 
of the II. policy, and of the prior insurances one was assented 
to on the fan- of the II. policy and the other had been taken in 
substitution for another, which also ap|>carcd as assented to on 
the II. policy. It was the duty of the V. company to have prop
erly issued their policy, agreeing to take the position of the II. 
company, as also it was the duty of the mortgagees to see the 
policy properly issued. (113)

A policy of insurance on a “grist mill" rovers not only the 
building, but also the fixed and movable machinery in it. The 
plaintiff effected an insurance in defendants" company on a 
grist mill. He stated in his application that there wen- no other 
insurances on the property, although there was an existing in
surance on the fixed and movable machinery in the mill. Held, 
tliat the policy was void, as there was a double insurance on tin- 
part of the pro|ierty insured by the defendants; and that they

(112) Moore rx Cltlsrii* Fire Ins. Co., 14 A. It., .182.
(113) Klein rx Vnlon Fire Ins. Co.. 3 O. R.. 234. supin. pp. 234. 

371. 377.
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were not estopped from setting up such further insurance by 
their agent's knowledge of it. Judgment below, 40 U. C. R„ 
188, reversed. (114)

The notice of additional insurance referred to in C. 8. V. V.. 
c. 52, s. 20. cannot be given after the destruction of the goods 
by fire or a loss upon them to the amount insured, so that the 
policy has ceased to cover a continuing risk. Where the declara
tion alleged such a loss: Held, that the defendants, in pleading 
an additional insurance without notice, might assume the loss 
to be as alleged, although the plaintiff under the allegation might 
recover for a partial loss; and if it was in fact only partial, so 
that the notice might be given after it, the plaintiffs should 
have replied this. The effect of the statute is not to avoid a con
dition made by the policy that such notice shall be given forth
with, for, notwithstanding the statute, the parties themselves 
may make any stipulation on the subject not opposed to it. (115)

By a condition in a policy of insurance against fire the in
sured was “forthwith” to give notice to the company of any other 
insurance made, or which might afterwards be made, on the same 
property and have a memorandum thereof indorsed on the pol
icy, otherwise the policy would be void; provided that if such 
notice should be given after it issued the company had the option 
to continue or cancel it.

Held, affirming the judgment of the Supreme Court of New 
Brunswick, that this condition did not apply to a case in which 
the application for other insurance was accepted on the day on 
which the property insured was destroyed by fire and notice of 
such acceptance did not reach the assured until after the loss.

In this case Mr. Justice Sedgewick, said:

“ Secondly, the condition in the policy must lie given a reason
able meaning. It cannot mean that a party is bound to give 
notice of an insurance of which he has not and cannot lmve any

(114) Shannon r* (tore District Mutual Pire lw. Co., 2 A. It . :Wi!.
(116) Butler es Waterloo County Mutual Fire In*. Co.. 211 U. C. 

B.. 668: hut nee Souprns es Mutual fire In*. Co.. 1 L. C. J„ 107.
14
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knowledge. Neither can we presume that it was intended to 
provide for a case where an insurance liappenod to be effected 
subsequent to a tire of which the assured was bound to give no
tice, and that under such circumstances the company should 
have the option of cancelling the policy. That could not have 
l*vn the intention of the parties. It could solely have reference 
to an insurance effected Indore a Are of which subsequent insur
ants* the assured lieforc the fire could have given notice to the 
company.

“ If it is in the interest of assurance companies that policy 
holders should give such a notice as that contended for, it will 
Ik* necessary that the condition lie changed so as to compel notice 
of application for subsequent insurance rather than of the in
surance itself.

“ We are all of opinion that the appeal should he dismissed 
with ivsts."’ (110)

A |H>licy of insurance against lire contained tin* following 
condition: “If the assuml have or shall hereafter obtain am
odier |s)licy or agivoinimt for insuram-e. whether valid or not. 
on the property aliove mentioned, nr any part thereof,.., this 
[Hilicy shall become void unless consent in writing by the com
pany la* endorsed hereon.” Hold, following the judgment of the 
Supreme Court of Canada, in Commercial Union Ass. Co. v* 
Temple, 29 S. C. It.. 20ti. that where additional insurance was 
applied for, but not accepted until after the property insured 
was destroyed by lire, the condition had no application. A mort
gager is the “side and unconditional owner" of property within 
the meaning of a condition in a policy of insurance against lire 
stipulating that the policy shall become void if tin* assured is 
not the sole and unconditional owner of the property insured. 
The policy also contained a condition that it should become void 
if any building intended to la* insured stood on grounds not 
owned in fee simple by tin* assured. The land upon which the 
buildings insured stood was subject to a mortgage. Held, that

(116) Conunerelal Union Ass. Oo. r« Temple. Ï0 Can. 8. C. It.. 206.
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I he defence that the lands were not ownod in fee simple by the 
assured mortgagor was not available under a plea charging that 
the plaintiff had le en guilty of misrepresentation In the applica
tion for insurance, in that he stated that the property insured 
was not mortgaged or otherwise encumbered, whereas, etc., it 
was mortgaged. (117)

Interim Beckiit. — Kffect of double insurance.

The plaintiff was a judgment creditor of one Limoges insured 
under an interim receipt which provided that it was subject to 
the conditions of the lire insurance |>olicica of the Company, and 
on the same day and three days before the lire obtained an ad
ditional insurance in another company. When getting the re
ceipt Limoges demanded a policy but the agent of the Company 
told him that for short insurances tlic Company never gave pol
icies.

In the judgment of the majority of the Court given by Cross. 
.1., it is said:

“ As the fire which consumed the premises insured took place 
on the 31st August, and almost immediately afterwards notice of 
the other insurance was given, it may be said that, within a 
reasonable time, Limoges had, as far as possible on his part, com
plied with tlie condition in question, but evidently the com
pliance indicated by the policy was such as would lead to an en
dorsement thereof by the Company on the policy, or have it 
otherwise by them acknowledged in writing. Now if no policy 
was issued in either case, Limoges could not satisfactorily com
municate to the Citizens’ Insurance Company the particulars of 
his contract with the Iloyal, nor have such notice endorsed on the 
policy of the Citizens’ Company. If it was rcasoualdc for the 
Citizens' Insurance Company to refuse their policy for a short 
risk, it was equally reasonable for the Iloyal to refuse their pol
icy—without it no satisfactory particulars could have been com-

(117) Temiile r« Weeleru As*. Co., 311 N. H. lie]' , 171.
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niunioatcd to the Citizens', and without the policy of the Citi
zens" there could have been no endorsement on It of the insur
ance effected with the Koval.

"It seems to me that the refusal bv the Citizens’ Insurance 
Company to deliver a policy to Limoges for the risk they as
sumed, was equivalent to an acknowledgment on their part that 
the condition in question could not attach, and, if it could attach, 
the refusal to deliver the jtoliey operated a waiver of the con
dition, and that the Company are now estopped from availing 
themselves of a condition they themselves stood in the wav of 
being fulfilled.”

In the considérants of the judgment it is said:

“ And considering that if the said François Xavier Limoges 
was under any obligation in respect of such notice and allowance, 
it was thereby sus|>cndcd and waived until such policy should 
he delivered to him, which was not done;

“ And considering that upon delivery to him of a policy con
taining said condition he was entitled to a reasonable delay to 
give to the said Citizens’ Insurance Company said notice, and 
get their said allowance in writing." (118)

The notice of the subsequent insurance must be definite

EN0U01I TO PERMIT OF T1IE COMPANY UONSIDERINO ITS EF
FECT UPON TIIEIII PRIOR INSURtNCE.

To an action on a (ire policy in a mutual insurance company, 
the defendants set up as a defence the eighth statutory condi
tion, that the company were not to lie liable for any loss “if any 
subsequent insurance be effected in any other company, unless 
and until the company assents thereto by writing, signed by a 
duly authorized agent." By 44 V.. c. 20, s. 28, (0), the Fire 
Insurance Policy Act is made applicable to mutual fire com- 
|Ninies, except where the provisions of the Mutual Act are incon
testé it with, or supplementary, or in addition thereto. Section 3!)

(118) Lafleur rs Citizens Ins. Co., 22 !.. C. J.. 247,
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of the Mutual Act ( 11U ) enacts in substance, that if a double in
surance subsiste in defendants' company and another company, 
the defendants’ policy should be void, unless such double insur
ant subsists with the directors' assent indorsed on Uie policy, 
signed by the secretary, etc., or otherwise acknowledged in writ
ing; and s. 40, that whenever the company receives notification 
in writing of an additional sum being insured on the same prop
erty in another company, the same shall be deemed assented to 
unless the company within two weeks after the receipt of such 
notice signify their dissent in writing. The defendants' policy 
was effected on the 31st July, 1884. On 4th January, 18811, the 
plaintiff effected a further insurance in another company for 
$1,000. On 8th March, 1886, the plaintiff wrote defendants; 
“ I hereby notify you that I have put a second Insurance on my 
stock and farm implements." On 10th March the defendant* 
replied, informing plaintiff that he had not “given the number 
of the policy or the amount of the insurance, or the name of the 
company.” The plaintiff did not reply to this, because, as he 
said, he was away from home. The loss occurred on the 16th 
March. The jury found that the plaintiff did not, within a rea
sonable time after effecting the further insurance, notify the 
defendants; but that the notice was reasonably sufficient as far 
a« lie knew. Held, that under s. 39, the insurance was void; 
and that under the circumstances, tliere could be no implied as
sent under s. 40; anil further, that the notice was not suf
ficient. (120)

Where the notice wrongly gave the name of the company 
in which the subsequent insurance was effected, and in error also 
stated the subsequent insurance to be larger than it really was, 
and this notice was duly received by the company, it was held, 
that inasmuch as defendants were neither prejudiced nor misled 
by the mistake, and no fraud appeared or was alleged in so giv
ing the notice, the policy was not thereby vitiated. (121)

(tto) R. S. 0., (1877), cap. 101.
(120) Graham i s t/radon Mutual Fire Ins. Co., 13 O. R„ 132.
(121) Osscr r« Provincial Ins. Co., 12 V. C. C. P., 133.
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Double insurance where the insured property has been
ASSIGNED OR TRANSFERRED TO A THIRD PARTY.

Further insurance effected by an assignee of the property in
sured without knowledge of prior insurance by the assignor, will 
void the first policy.

Second plea : I hat by one of the conditions the renewal pol" 
icies became avoided if insured or his assigns should effect any 
further insurance, and should not with reasonable diligence no
tify the company and have it indorsed ; that the plaintiff be
came assignee before the fire of B’s estate and effects, including 
this property and <policy, and then effected a further insurance 
in the Western Assurance Co. ; and that neither he nor B. gave 
notice, etc., whereby the policy was avoided. Held, plea good, 
for the plaintiff was B’s assignee within the policy, and as such 
became possessed of B’s policy for the benefit of the estate, and 
in such interest effected the second insurance. An equitable re
plication to this plea alleged that when the plaintiff effected the 
further insurance, he was ignorant of this insurance by B. ; that 
as soon as he became aware thereof, he, with all reasonable dili
gence, notified defendants, and bv their default it has not been 
indorsed. Held, bad, for the assignee’s ignorance could not de
prive defendants of the benefit of their express stipulation. (188)

An insurance effected by a mortgage creditor, with the knowl
edge of the debtor, will void a prior policy made by the latter in 
his own favour, if there is a condition against double insurance.

Une police d'assurance qui contient une condition obligeant 
l'assuré À donner avis à la compagnie de toute autre assurance 
sur les mêmes propriétés, sous peine de nullité, sera déclarée 
nulle si l’assuré a connaissance d'une assurance prise sur les 
mêmes propriétés par un créancier hy|>othécaire, et n’en donne 
pas avis à la compagnie. (183)

Section 28 of C. S. U. C., c. 52, (infra, p. 504), makes a pol-

(122) IMekson r» Provincial 1ns. Co„ 24 V. C. C. P, 157.
(123) Plrord es British American Aaa. (To.. 14 R. U, 130, 318 > M 

U il. s. r . 117: » I, N . 134.
Ville also Coleman V Kconomlcal Mutual, 4 O. W. R., 406.
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icy voidable “if insurance on any house or building subsists in 
the company and in any other office, or by any otiter person at 
the same time”, without the consent of the company ; and it was 
a condition of the policy that a further insurance by the plain
tiff, or any other person, should rentier the policy void.

It was heltl that the further insurance “by the plaintiffs or any 
other person" referred to in the condition cannot possibly mean, 
by the words “any other person”, a perfect stranger to the plain
tiff» and to the property, a person having power to destroy the 
rights of others, and who is in no way in privity with the plain
tiffs.

A further insurance must mean by the same person or in the 
same interest as the person who has I adore insured.

Separate insurances by persons having different interests in 
the same property cannot benefit tlie parties, nor can they harm 
the insurers.

One of the persons insured may lie a tenant for twenty years. 
The other may have the immediate reversion in fee.

Bach can only recover a compensation for and in respect of 
his own interest; he neither gains or loses by what the other 
may do with respect to his interest. (124)

ItOl'HI.K IN8UIIAXVK BY MOI<T<IA<IOII OK MORTIIAOKK.

It has been held in Iturton is Gore District Mutual Ins. Co., 
12 Ur., 156, that subsequent insurance by the mortgagor will 
not make void a prior policy on the semi- property made by the 
mortgagor and assigned to the mortgagee, but as has been point- 
id out, supra, p. 80. it is submitted that the authority of this 
decision has been impaired by later judgments and cannot be 
relied on except possibly in the Province of Ontario. (125)

( 124) (illehr 1st c« (lore District Mutual In*. Co., 14 II. C. It.. 18.
(148) Vide Mechanic's Bulhllug * Savings Society es (lore Ule- 

trtet Mutual Klre Ins. Co., 40 U. C. It., 220; 3 A. It., 161, supra, p. 89. 
Smith n Niagara District Mutual Ins C. 38 D. C. It, 670. supra. p. 
91, DC.
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Where a mortgagee has the right to insure as collateral secur
ity to his mortgage, under a covenant therein contained, it has 
been held by the Supreme Court of New Brunswick that any 
insurance so effected will void a prior insurance made by the 
mortgagor.

A policy of insurance on a mortgaged property contained a 
condition that the insured should give notice of any other insur
ance already made, or which should afterwards be made else
where on the same property, whether valid or not valid, and 
whether concurrent 01 otherwise, so that a memorandum of such 
insurance might be indorsed on the policy. The mortgagee, with
out such notice or indorsement, effected another insurance with 
another company in the name of the plaintiff's wife, with the 
loss, if any, payable to hipraelf as hie interest might appear.

Held, that the mortgagee's insurance, without the notice and 
indorsement voided the plaintiff's insurance.

In this case Barker, J., said :

“ It is, I think, immaterial, in a case like this, whether the 
plaintiff, in fact, knew of the second insurance or not. He knew 
that he had covenanted to insure for the benefit of the mort
gagee, and that he had not done so. He also knew that in that 
event the mortgagee has his and his wife's authority to insure 
the owner’s interest, to charge the premiums to them, and that 
the mortgagee was authorised to |>ay himself out of the insur
ance moneys, and hound to account to them for any sur
plus." (12fi)

But the contrary lias been held to be the law in Ontario. (127)

Where the second insurance is of doubtful validity.

In Ontario, by a long line of decisions, it has been held that 
a subsequent insurance, the validity of which may be disputed

(120) Perry at Liverpool and London imd (Mobe Ins. Co., 34 N, 
B. Hep.. 380.

(127) Sauvey r« Isolated Risk In*. Co., 44 U. C. R., 623.
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by the Company, ia nevertheless a double insurance which avoid* 
a prior policy which contains a condition against double insur
ance.

Second insurance by interim rbceiit.

One of the conditions of an insurance policy was, that if there 
should be any insurance at any other office notice should be 
given, and the same indorsed on or stated in the policy, other
wise the first insurance should be void.

Held, that an insurance effected in another office by an in
terim receipt, was an insurance within the condition; but as 
there was some evidence of a waiver of the notice required, 
which defendant could not take advantage of under his replica
tion, the court, instead of ordering a nonsuit on the leave reserv
ed, granted a new trial with leave to amend. (128)

It w»s a condition that if the insured should make any other 
insurance on the same property and should not notify defen
dants, the policy should cease. It appeared that shortly betore 
the fire the insured made an application to the Provincial Ins. 
Co. for a further insurance of $1,000 and obtained an interim 
receipt therefor. The validity of this receipt was disputed, but 
the plaintiff had taken proceedings in chancery to compel the 
company to issue a policy ; and had, in his proofs of loss sworn 
to this additional insurance. Held, an insurance of which notice 
was required. (129)

Further insurance on part.

One of the conditions of a mutual policy was “that in case in
surance shall subsist or be effected on the premises or property 
insured by the company in any other office, or from, by or with 
any other person or persons, during the continuance of such in
surance, the policy granted thereon by the company shall be void,

(128) Hatton V» Helicon Ins. Uo„ 10 U. C. It., 310.
(129) Mason i s Andes Ins. Oa, * V C. O. P., 37.
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unless such double insurance subsist with the consent of the 
directors, signified by indorsement on the back of the policy, 
signed by the president and secretary." It appeared by the 
pleadings that three separate sums were insured—on a building, 
on the machinery, and on the stock in it; and a second insur
ance, without the consent of the company, was effected on the 
building and machinery. Held, that by the condition, and by 
the statute under which these companies arc Incorporated, the 
policy was altogether avoided, and not merely as to the property 
so doubly insured. Held, also, that it was immaterial that such 
second insurance was with a foreign company, and therefore not 
capable of being enforced here, for the condition intends an in
surance in fart. (130)

NOTICB OK DOllBLK INSURANCE AKTKIl TIIK LOSS.

Besides the provision of C. 8. U. C., c. 52, s. 28, (supra, p. 
422), the policy provided that in case of insurance with other 
companies, notice must be given to defendants, and their ap
proval indorsed on the policy; and the passing of a resolution 
avoiding the policy and mailing a copy addressed to the assured, 
should avoid the same. After the issue of the policy in ques
tion, the plaintiff obtained from another company an interim re
ceipt, by which they considered themselves bound until they 
should repudiate the risk. No notice was given to defendants 
of this further assurance until they received from plaintiff his 
statement and affidavit after the fire, when he swore to the ex
istence of it, ami on the second day after this defendants mailed 
to him a copy of their resolution avoiding his policy. It ap
peared, also, that the plaintiff had made a claim against the other 
company. Held, that the plaintiff having effected an insurance 
with another company, which from all that appeared was bind
ing upon them, and having failed to notify defendants thereof,

(180) Ramsay Woollen Cloth Manufacturing Co. v$ Mutual Kire 
Co. of the DU*rlot of Johnstown, 11 U. C. It., B16.
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defendant» were not liable under their policy, which they had 
the right to avoid even after the fire. (131)

The plaintiff, an illiterate man, being informed by the agent 
of the Mercantile Co. that his policy in the defendant company- 
had expired, insured in the Mercantile Co., but not having the 
money gave hi» note for it. After the fire plaintiff was told by the 
agent of the Mercantile Co. that the defendants insurance had 
not expired, and it was then agreed to withdraw the application 
in the Mercantile as made in error, and gave up plaintiff’s in
terim receipt. It was held that the condition was nevertheless 
broken and the plaintiff could not recover, and that the ques
tion of the liability or nonliability of the Mercantile Co. could 
not in the action against the defendant Co. be discussed, approv
ing the opinion to the same effect in Mason pa Andes Insurance 
Co.. 23. IT. C. C. P„ 37. (138)

Previous to the application for insurance in the defendant 
company, an application hud been made to the Phoenix Ins. Co., 
for insurance, which resulted in an interim receipt being given 
the insured good for 30 days unless the application was approved 
by the directors, and the question for adjudication was whether 
there was such approval. The Court of first instance held that 
the temporary provisional insurance did not subsist at the date 
of the application to the defendants, but the Court of Appeal 
reversed this, saying :

“ The point for adjudication then is, whether there was such 
approval. It is properly conceded that this issue is precisely the 
same as if an action were in course of trial against the Phoenix. 
Adopting that test, it appears to us that that company would 
be fixed with liability, and that, therefore, the ground that this 
insurance was not in force, which was the only answer made by 
the defendants to this objection, was removed. Mr. Crossin, the 
agent of the company, said, that he did not know that the ap
plication had not been accepted. But if any person could shew

(181) Rruoe vs Gore District Mutual lus. Go., 20 D. O. G. P., 207
(182) Gauthier vs Waterloo, 44 U. G. R., 400
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that the board had not approved of this risk, it ought to be Mr. 
Brandon, the managing director. The material parte of his 
evidence are as follows: It is the practice of the company to 
notify within thirty days, if they do not intend to accept, but 
he can find no trace of any such notification to Brodie. He 
thought that the application was accepted ; that was his impre<- 
sion ; he had no doubt it went through ; he had no doubt in his 
own mind it was accepted. We think that, without more, this 
would be sufficient evidence as against the company to establish 
an approval, and that that alone would constitute a valid insur
ance for three years.” (133)

Tub jurisprudence in Ontario doer not prevail in New 
Brunswick with respect to the effect of subsequent 
insurance of doubtful validity.

A condition of a policy of insurance was, tliat if the assured 
should have any other insurance on the property, not notified 
to the insurers and indorsed on the policy, the insurance should 
he void. At the time of insuring his house with the defendants, 
the plaintiff had nn insurance thereon in the name of M., in a.i 
office in the State of Maine:—

Held, that as by the law of this country, neither the plaintiff 
nor M. could recover on that policy, the defendants, in order to 
avoid their policy for want of notice of the previous insurance, 
should have shewn that by the law of Maine the plaintiff could 
recover on the policy effected by M. (134)

Nor in Quebec.

The fact that an interim receipt had issued for an insurance 
in another company, which insurance was afterwards declined 
by that company, does not establish a plea of undisclosed insur
ance. (135)

(1.13) Greet i* Cltlsene 111». Co., .1 A. It.. 300.
(134) Mclsichlim r« Ætnn In». Co.. 4 All., 173.
(133) Western A»». Co. r* liarlatal. <J. It., 12 I). IL. 330.
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Jurisprudence on this point in the Privy Council.

In I lie judgment of the committee in a recent iw it was said :

“This is an appeal from a judgment of His Majesty’s Su
preme Court for China and Corea, at Shanghai, dated July 8, 
1905. The action was brought by the rcs|K>ndents upon two pol
icies of insurance against fire, dated respectively October 1, 1901, 
and November 14, 1904, effected by them with the appellant 
company upon stock in trade and other goods in a shop belong
ing to the respondents in Shanghai. The appellants denied tlioir 
liability on two grounds, the first of which only was raised and 
argued before their Lordships. That ground of defence was that 
the policies hail become null and void by reason of the respon
dents having omitted to give the appellant company notice of 
an additional insurance effected by the icsponilent with the 
Western Assurance Company, without the consent of the appel
lant company, on the same goods. The respondents denied that 
there was, at the date of the fire, or ever hail tsvn, any effective 
insurance with the Western Assurance Company. The learned 
judge who tried the action gave judgment for the respondents.

“The policies sued on were in the same form. They both 
contained a clause in Chinese characters immediately following 
the operative part of the policy in these words : ‘No additional 
insurance on the property hereby covered is allowed except by 
the consent of this company indorsed hereon. Breach of lois 
condition will render this policy null and void.'

“ And one of the conditions indorsed on the policies was as 
follows: ‘ 12. The insured must, at the time of effecting the in
surance, give notice to the company of any insurance or insur
ances already made elsewhere on the property hereby insured or 
any part thereof, and on effecting any insurance or insurances 
during the currency of this policy elsewhere on the property 
hereby insured, or any part thereof, the insured must also forth
with give notice to the company thereof, so that the particulars 
thereof may be indorsed on the policy, and unless such notice be 
given, the insured will not lie entitled to any lienefit under this
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policy, and on the happening of any loss or damage, the insured 
shall forthwith declare in writing, to the company, all other in
surances effected by him, or by any other person, on any of the 
property, and the giving of such notices at the respective times 
aforesaid shall be a condition precedent to the recovery of any 
claim under this policy.’

“ The lire took place on December 5, 1904. Prior to that date 
a policy, dated December 1, 1904, had been executed by the direc
tors of the Western Company in favour of the respondents for 
3,000 taels. This policy was found in the respondents’ safe after 
the fire, but the premium on it was never paid...

“ The question, therefore, is whether, the premium not having 
been paid either wholly or partially, the policy executed by the 
Western Assurance Company ever became effective, and this 
must be decided in the same way as if an action had been brought 
by the respondents on that policy. The Western Company, it 
should be said, always repudiated any liability, and the respon
dents, of course, did not seek to enforce it...

“ Their Lordships cannot treat the fact of the executed policy 
having been handed to the respondents as a waiver of the condi
tion or attach any importance to the circumstance. What was 
handed to the respondents was the instrument with this clause 
in it, and that was notice to them, and made it part of the con
tract that there would be no liability until the premium was 
paid. It is not a question of conditional executioi, but of the 
construction of what was executed.” (136)

The appeal was accordingly dismissed.

Double Insurance.

Waii eb, estoppel or agency involved.

Vide McCrae vs Waterloo Ins. Co., supra, p. 321.
Hendrickson vs Queen Ins. Co., supra, p. 324.
Jacob vs Equitable Ins. Co., supra, 160.
Lyons vs Globe Ins. Co„ supra, p. 168.
Western Ass. Co. vs Doull, supra, p. 177.

(136) Equitable Fire & Accident Office V» tiling Wo Hong, 
(1907), A. C., 96.
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Condition 9. (Ontario).

“In the went of any other insurance on the property herein 
described having been assented to as aforesaid, then this com
pany shall, if such other insurance remains in force, on the hap
pening of any loss or damage, only be liable for the payment of 
a rateable proportion of such loss or damage without reference 
to the dates of the different policies." (137)

Provisions or the Quebec Code.

“Art. 2516. If there hi' several contracts of insurance effected 
without fraud ui|M>n the same object, and agaiust the same risks, 
and the first contract insures the full value of the object, it alone 
can be enforced.

“The subsequent insurers are free from liability and are bound 
to return the premium, reserving a half per cent.

“Subject nevertheless to such special agreement and conditions 
as may be contained in the policies of insurance."

“Art. 2517. When in the case specified in the last preceding 
article the total value of the object is not insured by the first con
tract, the subsequent insurers are liable for the surplus according 
to the date of their respective contracts ; subject to the same re
striction.”

“Art. 2519. When there is a partial loss of an object insured 
by several insurances to an amount not exceeding its full value, 
the insurers are liable for it rateably in proportion to the sums 
for which they have respectively insured.”

(137) Condition I). — Correspond! wr section In tin- Fire Insurance 
l'ollcy Acts of the other provlm-es of (Canada :

Itritlali I'olnmhln and Manitoba, stat. lond. nine: the same as 
Ontario.

Alberta & Saskatchewan, stat. rond, nine: the same as Ontario, 
except :

Une 5, proportion reads portion.
Nova Scotia, stat cond. ten: the same as Ontario, except:
line 1, 2, herein described reads Uenerthed in the policy.
line 2, 3, company rends innurer.
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The plaintiff had insured his building against fire in two dif
ferent companies in separate amounts for the front and rear por
tions, and the whole building, without division, in a third com
pany. A fire took place, damaging both front and rear, nearly 
all the injury being done to the rear. Held, that the proper 
method of ascertaining the relative amounts payable by the dif
ferent companies was to add the amount of all policies together 
without reference to the division of the risks, and that each com
pany was liable for its relative proportion to the whole amount 
insured. (138)

Plaintiff insured with defendants $2,000 on a building, and 
$2,000 on the building and furniture together; and a loss oc
curred of $1,050 on the building, and $878 on the furniture. 
Defendants’ policy provided that in case of loss, the assured 
should recover from them only such portion thereof as the 
amount assured by them should bear to the whole amount assur
ed; and, under this, they contended that the other insurance 
must be treated as one for $2,000 on the building, and $2,000 
on the furniture, so that they would be liable only for one-half 
of the loss on each ; but, Held, that as the whole amount insured 
was $3,000 of which defendants had taken $4,000 they were 
liable for two-thirds of the loss. (139)

Variations to this Condition. — Vide infra, p. 493. 

Condition 10. (Ontario).

“The company is not liable for the losses following, that is to 
say:

“(a) For the loss of property owned by any other party than 
the assured, unless the interest of the assured is stated in or upon 
the policy ;

“(b) For loss caused by invasion, insurrection, riot, civil 
commotion, military or usurped power;

(138) McCaupland vs Quebec Fire Ins. Co., 25 O. R., 330.
(139) Trustees of the First Unitarian Congregation of Toronto 

vs Western Ass. Co., 26 U. C. R., 175.
Vide also Davidson vs Insurance Co., 2 O. W. R., 621.
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“(c) Where the insurance is upon buildings or their con
tents, for loss caused by the want of good and substantial brick 
or stone chimneys ; or by ashes or embers being deposited, with 
the knowledge and consent of the assured, in wooden vessels; or 
by stoves or stovepipes being, to the knowledge of the assured, in 
an unsafe condition or improperly secured ;

“(d) For loss or damage to goods destroyed or damaged 
while undergoing any process in or by which the application of 
fire heat is necessary ;

“(e) For loss or damage occurring to buildings or to their 
contents while the buildings arc being repaired by carpenters, 
joiners, plasterers or other workmen, and in consequence thereof, 
unless permission to execute such repairs has been previously 
granted in writing, signed by a duly authorized agent of the 
company. But in dwelling-houses fifteen days arc allowed in 
each year for incidental repairs, without such permission ;

“(f) For loss or damage occurring while petroleum, or rock- 
earth or coal-oil, eamphene, gasoline, burning fluid, benzine, 
naphtha or any liquid products thereof, or any of their consti
tuent parts (refined coal oil for lighting purposes only, not ex
ceeding five gallons in quantity, or lubricating oil not being 
crude petroleum nor oil of less specific gravity than required by 
law for illuminating purposes, not exceeding five gallons in 
quantity, excepted), or more than twenty-five pounds weight of 
gunpowder is or are stored or kept in the building insured or 
containing the property insured, unless permission is given in 
writing by the company.” (140)

(140) Condition 10. — Corresponding section In the Fire Insur
ance Policy Acts of the other provinces of Canada :

British Columbia, stat. oonxL ten : the same as Ontario, except :
10 (a) line 1, the is omitted.
10 (c) line 6, 1895, c. 22, ». 2, Is Inserted at end.
10 (e) line 1, fo is omitted before their.
10 (f) line 1, 2, rock-earth reads rock, earth. 
line 5,7, five reads twenty.
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10 (a).

The plaintiffs having an insurable interest as lessees in 
machinery applied verbally to the defendant’s agent for in
surance to whom they communicated the state of the title, the 
name of the owners, and the nature of their interest in the ma
chines. The agents had authority to accept the risk, receive the 
premium and issue an interim receipt, which tltey did. They 
also partly filled up an application form, not containing any 
statement as to the nature of the ownership and signed it in the 
name of the plaintiffs, but without the knowledge, consent or 
authority of the latter. A policy was issued and sent to the 
plaintiffs, which contained the statement that “the property is 
being held by the assured as owners.” Statutory condition 10 
provides that the company is not liable for loss of property owned 
by any other party than the assured, unless the interest of the

Alberta & Saskatchewan, stnt. cond. ten: the same as Ontario, ex
cept:

10(a) line 1, the is omitted.
10 (e) line 1, to is omitted before their. 
line 4, has reads had.
Manitoba, stat. coud, ten: the same as Ontario, except :
10 (a) line 1, the is omitted.
10 (b) line 2, or is inserted before military.
10 (c) line 2, 3, the want> of good and substantial brick or stone 

chimneys; or by, is omitted.
10 (e) Line 1, to is omitted before their. 
line 4, has reads had.
10 (f) line 1, or is omitted l»efore rock. 
line 1, 2, rock-earth reads rock, earth.
Nova Scotia, stilt, cond. eleven : the same as Ontario, except:
10 line 1. company reads insurer.
10 (a) line 1, the Is omitted, 
line 1. party reads person.
10 (e) line 1, to is omitted before their. 
line (i, company reads insurer. 
line 7. any is inserted before such.
10 (f) line 1, 2, rock-earth reads rock, earth. 
line 11, company reads insurer.
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assured is stated in or upon the policy. Held, that plain
tiffs were not precluded from recovery by this condition inas
much as the defendants had notice througli their agents of the 
real interest of the plaintiffs, and it was their duty to have in
dorsed on the policy the necessary statement as to it, or at all 
events they were estopped from setting up the condition. (141)

Where the business of a partnership is taken over by a limited 
liability company, formed for that purpose, there is such a 
change of interest as to invalidate insurances held by the firm 
in the absence of notification of the change to, and assent by, the 
insurance company, though the members of the partnership hold 
nearly all the stock in the limited liability company. (142)

10 (c) Chimney.

In his application the plaintiff untruly represented the build
ing as furnished with a brick chimney. Held, that on this ac
count the policy never attached, and that the plaintiff therefore 
might recover back his premium. (143)

Ashes.

La condition contenue dans une police d'assurance contre le 
feu, de ne garder ni chaux ni cendres dans des vaisseaux de bois 
dans ou près des bâtisses assurées, n’est pas violée par le fait que 
l’assuré dépose des cendres froides dans ces bâtisses. (144)

10 (f) Lubricating oil.

One of the conditions of the policy was that the company 
should not be liable for any loss occurring while petroleum, rock 
earth or coal oil, burning fluid, naphtha or any liquid product

(141) Davidson «s Waterloo Mutual Ins. Co., 9 O. L. R., 394.
(142) Peuehen ns City Mutual Fire Ins. Co., 18 A. U., 44G.
(143) Mulvey vs Gore District Mutual Ins. Co., 25 U. C. R., 424.
(144) Cle d'Ass. de Montmagny vs Carbonneau, 16 R. L„ 275; 15 

Q. L. R., 80.
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I hereof or any of their constituent parts were stored or kept on 
the property insured. Held, affirming the judgment of the 
court below, that the fact of there being a small quantity—about 
a gallon, in two small cans—of lubricating oil, used for the pur
pose of lubricating the engine, was not such a storing of oil, etc., 
as «tas contemplated by the condition. (145)

Condition 11, (Ontario).

“The company will make good loss caused hy the explosion of 
coal gas in a building not forming part of gas works, and loss 
by fire caused by any other explosion or by lightning.’" (146)

IjOSS by explosion.

A policy of insurance against fire contained a condition that 
“the company will make good a loss caused by the explosion of 
coal gas in a building not forming part of gas works, and loss by 
fire caused by any other explosion, or by lightning.’’ A loss oc
curred by the dropping of a match into a keg of gunpowder on 
the premises insured, the damage being partly occasioned by the 
explosion of the gunpowder, and partly by the gunpowder setting 
fire to the stock insured. The company admitted their liability 
for the damage caused by fire, but not for that caused by the ex
plosion.

Held, reversing 7 O. B., 634, 8 0. B., 343, 11 A. B., 741, that 
the company were not exempt by the condition in the policy from 
liability for damage caused by the explosion. (147)

(145) Mitchell re City of London Ins. Co., 15 A. It.. 2112.
Vide also Thompson va Equity Fire Ins. Co., 10 O. W. R., 761.
(146) Condition 11. — Corresponding section In the Fire Insur- 

nme Policy Acts of tile oilier provinces of Canada:
British Columbia, Ailbertn & Saskatchewan, and Manitoba, stat 

cond. eleven: the same as Ontario.
Nova Scotia, stat. cond. twelve: the same as Ontario, except:
line 1, rompant; reads insurer.
(147) llobbs re Northern Aie. Co., 12 Con. S. C. R., 631.
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Condition 12. (Ontario).

“Proof of loss must be made by the assured, although the loss 
he payable to a third party.” (148)

Previous to the statute which made choses in action assignable 
at law, it was Id in a ease where both the insured property 
and the policy had been assigned to the plaintiff with the consent 
of the company that the assignee could not sue in his own 
name. (149)

The Mutual Insurance Companies Act provided that “in case 
of any loss or damage by fire happening to any memlter upon 
property insured with the company, such member shall give no
tice thereof to the Secretary of the company within 30 days", etc.

It was held that a mortgagee to whom a policy of insurance in 
a Mutual Company is assigned, as collateral security, cannot give 
the notice of a loss and proofs required by the condition of the 
policy, and an action brought by him in default of compliance 
by the assured with this condition must fail in view of the spe
cial provisions of the Mutual Insurance Companies Act. (150)

In absence of a statutory condition it was held in New Bruns
wick that an assignee of both the insured property and the pol
icy, may give notice and make proofs if the assignment is assent
ed to by the company.

A policy provided that “persons insured sustaining any loss 
or damage by fire are forthwith to give notice to the company", 
etc. The insured sold the property to B., and assigned the pol
icy with the assent of the company to B. The latter subsequent
ly assigned the property and policy to C. as collateral security 
for a loan. The Company assented to the assignment of the pol-

(148) Condition 12. — Corresiiondiug section In the Fire Insur
ance Policy Acts of the other provinces of Canada:

British Columbia, Alberta 6 Saskatchewan and Manitoba, slat. 
iond. twelve : the same as Ontario.

Nova Scotia, atat. cond. thirteen : the same as Ontario, except :
line 2, be reads is.
(149) Ileemer tie Anchor Ins. Co., 16 U. C. R., 485.
(150) Fitzgerald re Gore District Mutual Ins. Co., 30 U. V. R.. 97.
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icy but was not aware that the assignment was by way of security 
only. It was held that the proofs of loss were properly made 
by B. and that the absence of notice to the company as to the 
nature of the assignment did not discharge them. (151)

Proofs of loss by a member of a partnership.

Where, after the loss by fire, one partner assigns to the other 
partner all his interest in a policy of insurance taken out in the 
partnership name, it will be sufficient if the partner to whom the 
policy has been assigned alone makes the proofs of loss. (152)

Condition 13. (Ontario).

“Any person entitled, to make a claim under this policy is to 
observe the following directions :

“(a) He is forthwith after lose to give notice in writing to 
the company ;

“(b) He is to deliver, os soon after as practicable, as parti
cular on account of the loss as the nature of the case permits;

“(e) He is also to furnish therewith a statutory declaration 
declaring :

“That the said account is just and true ;
“When and how the fire originated, so far as the declarant 

knows or believes ;
“That the fire was not caused through his wilful act or neglect, 

procurement, means or contrivance ;
“The amount of other insurances ;
“All liens and incumbrances on the subject of insurance ;
“The place where the property insured, if movable, was de

posited at the time of the fire;
“(d) He is in support of his claims, if required, and if prac

ticable, to produce books of account, warehouse receipts and

(151) Stevens vs Queen Ins. Co., 32 N. B. Itep.-, 387.
(132) Hutehlnaou V» Niagara Dlctriet lue. Co., 35 ü. C. R„ 483.
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stxick lists, and furnish invoices and other vouchers; to furnish 
copies of the written portion of all policies, to separate as far 
as reasonably may be the damaged from the undamaged goods, 
and to exhibit for examination all that remains of the property 
which was covered by the policy ;

“(e) He is to produce, if required, a certificate under the 
hand of a magistrate, notary public, commissioner for taking 
affidavits or municipal clerk, residing in the vicinity in which 
the fire happened, and not concerned in the loss or related to the 
assured or sufferers, stating that he has examined the oircum- 
stances attending the fire, loss or damage alleged, that he is ac
quainted with the character and circumstances of the assured 
or claimant, and that he verily believes that the assured has by 
misfortune and without fraud or evil practice sustained loss and 
damage on the subject assured to the amount certified.” (153)

(153) Condition 13. — Corresi>ondiug section in the Fire Insur
ance Policy Acts of the other provinces of Canada :

British Columbia, stat. coud, thirteen : the same as Ontario, ox- ept :
13 (b) line 1, after reads afterward*.
13(c) Subdivisions are numbered (1), (2). i3), (4), (5) &

(6) respectively.
(c) (2) line 1, so reads as.
13 (e) line 2, Government agent is inserted before magistrate.
Alberta & Saskatchewan, stat. cond. thirteen: the same as Ontario, 

except :
13 (b) line 1. after reads afterwards.
13(c) Subdivisions are numbered (1), (2), (3), (4), (5) &

(6) respectively.
13 (d) line 2, 3, warehouse receipts and stock lists is omitted.

line 4, 5, to separate as far a* reasonably may be the dam
aged from the undamaged goods, is omitted.

Hue 7, 1903, 2nd. session. c. 20, *. 3, Is inserted at the end.
13 (e) line 2, magistrate reads justice of the peace. 

line 2, or is inserted before commissioner. 
line 3, or municipal clerk is omitted.

Manitoba, stat. cond. thirteen : the same as Ontario, except :
13 line 2. directions reads conditions.
13 (h) line 1, after reads afterward*.
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Articles of Code in Quebec.

“Art. 2478. In case of loss the insured must, with reason
able diligence give notice thereof to the insurer; and he must 
conform to such special requirements as may be contained in the 
policy with respect to notice and preliminary proof of his claim, 
unless they are waived by the insurer.

“If it be impossible for the insured to give notice or to make 
the preliminary proof within the delay specified in the policy, he 
is entitled to a reasonable extension of time.”

“Art. 2575. The sum insured does not constitute any proof 
of the value of the object of the insurance ; such value must be 
established in the manner required by the conditions of the pol
icy and the general rules of proof, unless there is a special valua
tion in the policy.” >

As to the last paragraph of article 2478, Dorion, C. J., says:

“ The courts have generally beei disposed to look upon such 
conditions in the spirit in which article of the Code was en
acted, and they have not alwav nsisted that the proof should 
lie furnished within the delà- ,iecially when this delay, as in 
the present case, was a short ,ue of fifteen days.” (154)

13(c) Subdivisions are numbered (I), (II), (III), (IV),
(V) & (VI) respectively.

(c) (IV) insurances reads insurance.
13 (d) line 2, 3, warehouse receipts anil stock lists Is omitted, 

line 4, portion reads portions.
line 4, 5, to separate as far as rcasonablg map he the dam- 

aged from the undamaged goods Is omitted.
13 (e) line 5, sufferers reads sufferer.
Nova Scotia, stat. cond. fourteen : the same as Ontario, except :
13 line 1, is to reads shall.
13 (a) line 2, compang rends insurer.
13 (c) line 0, through reads bp.
13 (e) line 3, town clerk or dtp clerk Is inserted after clerk.

line 10, assured reads insured.
(154) Black vs National Ins. Co., 24 L. C. J., 65.
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The Insurance Company alleged that the plaintilT should not 
recover because he had failed to conform to the 15th condition 
of the policy which gave him only fourteen days for making his 
proofs of loss, and that he had not obtained any extension of 
time until after fifteen days, and that the extension then given 
by the President and Secretary of the company was of no effect. 
The Court held :—

“ Le délai porté dans les règlements d’une compagnie d’assu
rance, pour notifier et déclarer l'incendie et ses circonstances à 
la compagnie, n’est pas, dans toutes les circonstances, en terme 
fatal et tellement de rigueur, que, faute de remplir à la minute 
cotte condition, l’assuré doive perdre pour toujours tout re
cours.” (155)

Relief provision.

R. S. O., 1897, c. 203, s. 172, provides as follows : (1) "Where 
by reason of necessity, accident or mistake the conditions of any 
contract of fire insurance on property in this Province as to the 
proof to be given to the insurance company after the occurrence 
of a fire have not been strictly complied with ; or where after a 
statement or proof of loss has been given in good faith by or on 
behalf of the assured, in pursuance of any proviso or condition 
of such contract, the company, through its agent or otherwise, 
objects to the loss upon other grounds than for imperfect com
pliance with such conditions or does not within a reasonable 
time after receiving such statement or proof notify the assured 
in writing that such statement or proof is objected to, and what 
are the particulars in which the same is alleged to be defective, 
and so from time to time; or where, for any other reason, the 
Court or Judge before whom a question relating to such insur
ance is tried or inquired into, considers it inequitable that the 
insurance should be deemed void or forfeited by reason of im
perfect compliance with such conditions—no objection to the

(155) Dill es I41 Compagnie d’Assurance de Québec, 1 K. de 
T,., 113.
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sufficiency of such statement or proof or amended or supple
mental statement or proof (as the case may be) shall, in any 
of such cases be allowed as a discharge of the liability of the com
pany on such contract of insurance wherever entered into.

“(2) If in any action or proceeding upon a contract of fire 
insurance, the assured, being plaintiff in such action or proceed
ing, lias in the opinion of the Court or Judge, wilfully neglected 
or unreasonably refused to furnish necessary information 
respecting the property for which the insurance money is claim
ed, and if as a consequence of such neglect or refusal, the defen
dant company has been at expense in obtaining information or 
evidence, the Court or Judge may, in disposing of costs, ake 
into consideration the expense so incurred by the defendant com
pany.” (

“173. A decision of a Court or Judge under this Act shall be 
subject to review or appeal to the same extent as a decision bv 
such Court or Judge in other cases.”

A provision similar to subsec. (1) of section 172, has been 
adopted by all the provinces which followed Ontario in legislat
ing respecting what conditions alone should be annexed to fire 
insurance contracts except Quebec. (155a).

In British Columbia this provision is contained in R. S. B. C., 
c. 82, s. 2.

In Manitoba. R. S. Man., c. 87, s. 2.
In Alberta and Saskatchewan, North West Ordinances, c. 113,

s. 2.
In Nova Scotia, R. S. N. S., c. 147, s. 7.

Proofs of Loss.

In the provinces in which there are no statutory conditions or 
other legislative provisions relieving the insured where there has 
been a failure to comply strictly with the conditions of the pol
icy in regard to proofs of loss, the courts generally have treated 
provisions requiring proofs of loss to be given, as conditions pre
cedent to the insured’s right of action, and where there has not

(155a) Vide Cap. X infra.
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been strict and literal compliance with the condition, the insured 
has been unable to hold the company liable. (156) It was this 
strict enforcement of the terms of the policy, that led at an early 
date in Ontario to an amendment of the Mutual Fire Insurance 
Companies Act by 36 V., c. 44, s. 33 which provided that 
"Every condition endorsed upon, or affecting any policy of in
surance, which shall be held by the court or judge before whom 
any question relating thereto shall be tried, not to be just and 
reasonable, shall be absolutely null and void.”

And subsequently in 1873, when the Legislature of Ontario, 
by 38 V., c. 65, made provision for the appointment of commis
sioners to prepare statutory conditions, the same Act expressly 
gave relief in cases of necessity, accident or mistake.

The decisions, therefore, previous to tills legislation, or in 
provinces where legislation of this character is not to be found, 
will be seen to differ entirely from those which have been given 
under the relieving clauses of the statute.

Since the adoption of the statutory conditions in the different 
provinces of Canada, under the liberal provisions relating to 
proofs of loss and the large powers given to the court to give 
relief where there has been a failure to comply with the provi
sions respecting proofs of loss, in every case it is simply a ques
tion of whether or not the assured has afforded a reasonable ex
cuse for non-compliance with the terms of the condition respect
ing proofs of loss.

It must be borne in mind that many of the cases cited under 
this condition were decided when there was no legislation giving 
relief in cases of accident, mistake, etc.

Failure to make proofs of loss in time limited by con
dition.

In the following case, Cameron, J., said:

“The proofs in form and substance comply with the require-

(156) Vide eases collected under waiver and estoppel, supra, p. 
109.
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monta of the condition; in the matter of time they do not, and 
so in the language of the statute the condition has not been 
strictly complied with.

“If the statute does not cover this case, it is very much re
stricted in its remedial operation. If it does extend to this sup
posed ease, it covers a defect in time as well as any other defect. 
And in my judgment it does. Full effect would not be given to 
the words, ‘where the conditions as to the proof to be given are 
not strictly complied with' to hold otherwise. The relief is 
against a breach of the condition relating to the proofs. If any 
of the grounds of relief pointed out by the statute apply, there 
is no limit of time within which the error or omission with re
gard to the proofs must be rectified or supplied. The fact then 
that the proofs were not furnished for four months after the fire 
in the present case if the omission to supply them within thirty 
days was the result of a mistake, will not disentitle the plaintiff 
to the licnefit of the statute. Once the thirty days had elapsed 
it was impossible to comply with the terms of the condition, and 
I do not sec that any power exists in the Court to make any other 
limit.

“ By another condition, that numbered 16 of the Jiolicy, the 
loss is not payable until thirty days after the proofs are comple
ted. The delay in the delivery was a loss to the plaintiff and a 
gain to the defendants, and though such delay might in some 
cases furnish a reason why holding the policy forfeited would 
not be inequitable, under the circumstances in this case no such 
reason exists.” (157)

Burden of proof with respect to compliance with condi
tion AS TO PROOFS OF LOSS.

On an action brought upon a policy of insurance the defen
dants pleaded the non-fulfilment of the 12th condition of the 
policy, which required the certificate of the nearest magistrate 
of tlie cause of the fire upon which the plaintiffs took issue.

(157) Iiobins r« Victoria Mutual Ins. Co., G A. It., 427.
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Held, that the proof of the plea rested upon the defendants, 
and the plaintiff having given prima facie proof of tlie fulfilment 
of the condition, was entitled to the verdict. (158)

13 (a) “Notick forthwith after loss."

Where the policy contained a clause providing that a written 
notice must immediately be given to the company, otherwise all 
rights under the policy should be forfeited, it was held that the 
giving of the notice1 forthwith was not thereby made a condition 
precedent to the right of recovery. (159)

In the case following, Cockbttrn, C. J., said:
“The question is substantially one of fact. It is impossible 

to lay down any hard and fast rule as to what is the meaning of 
the word ‘immediately’ in all cases. The words ‘forthwith’ and 
‘immediately’ have the same meaning. They are stronger than 
the expression ‘within a reasonable time’, and imply prompt 
vigorous action, without any delay, and whether the. e has been 
such action is a question of fact, having regard to the circum
stances of the particular case.” (160)

A notice of loss on the twentieth day after the fire is not a 
compliance with the condition of a policy of insurance against 
fire, which requires that such notice shall be given “forthwith 
after loss”, and compliance with such stipulation is a condition 
precedent to action on the policy. (161)

Dans une assurance où la police stipule que la réclamation 
après 1" sinistre sera faite sous 3 mois, une action portée après 
ce terme doit être déboutée. (162)

(158) Platt vs Gore District Mutual Fire Ins. Co., 9 U. C. C. P.. 
405.

(159) Shera vs Océan Accident Guarantee Co., 32 O. R.. 411.
(100) The Queen vs Justices of Berkshire, 4 Q. B. D„ 400; (ap

proved In Accident Ins. Co. of North America vs Young. 20 Cnn. 8. 
C. R., 280).

(161) Manchester Fire Ass. Co. vs Guerin, Q. It., 5 Q. B.. 434 ; 
afflr. 29 Can. S. C. II., 139.

(102) Armstrong vs Northern Ins. Co., 4 !.. N., 77.
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A policy of insurance covering the liability of an employer 
to compensate his workmen for injuries by accident in the course 
of their employment was made subject to a condition that the 
employer should give immediate notice of any accident causing 
injury to a workman, and to a further condition that the ob
servance and performance by the employer of the times and 
terms set out in the policy, so far as they contained anything 
to be done by the employer, were the essence of the contract.

On December 28, 1904, tiie employer signed a proposal form 
for the insurance and received a covering note, to which no con
ditions were attached. On January 3, 1905, the insurers sealed, 
and on January 9 delivered to the employer, the policy in ques
tion, which expressed that it was to be in force from January 1. 
1905 to January 1 in the following year. On January 2, IP i, 
a workman in the employ of the assured was injured by an acci
dent, which was believed to be slight, and of which notice was 
not given at the time to the insurers. Dangerous symptoms 
supervened, and the injured workman died on March 15; notice 
of the accident was given by the employer to the insurers on 
March 14, the day before the workman’s death. The insurers 
repudiated all liability under the policy, on the ground (among 
others) that immediate notice of the accident was not given by 
the employer in accordance with the condition in the policy, and 
that the condition was a condition precedent to the right of the 
employer to recover. A claim for compensation by the widow 
was properly settled by the employer for a reasonable sum. and 
the claim of the latter against the insurers was referred to an 
arbitrator under the arbitration clause in the policy. The ar
bitrator held that the condition as to giving immediate notice 
of injury was a condition precedent, but stated his award in the 
form of a special case for the opinion of the Court, which re
versed the arbitrator's decision. Upon appeal by the insurers :— 

Held by Vaughan Williams, L. J. and Buckley, L. J., (Flet
cher Moulton, L. J., dissenting), that in the absence of evidence 
that the employer cither knew of, or had the opportunity of 
knowing of, the existence of the condition at the date of the ac-
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rident, the condition was one with which it was impossible to 
comply ; that, as regards a risk which resulted in a claim before 
the injured had knowledge of the condition, the true inference 
was that the insurers never imposed the condition on the em
ployer, and that the latter was therefore entitled to recover on 
the policy.

(Junre whether upon the construction of the policy as a whole, 
apart from the particular circumstances, the condition was a 
condition precedent. (163)

13 (b) 1IKMVER AS SOON AFTERWARDS AS l'RACTICABIÆ- A

PARTICULAR ACCOUNT OF THE LOSS, ETC.

A policy contained a condition requiring persons sustaining 
loss by fire to forthwith give notice thereof in writing and as 
soon after as possible deliver a particular account of the loss, 
stating various particulars specified.

The plaintiff, sent in his affidavit, stating in general terms 
the value of the different kinds of goods destroyed, but without 
in any way mentioning his loss on the buildings insured, the 
only statement as to them being that they had been totally 
destroyed, and without verifying his deposition by his account 
books or other proper vouchers. Held, clearly not suffi
cient. (164)

By one of the conditions indorsed on a policy of insurance, 
the insured was required to deliver a particular and detailed ac
count of the loss. and. if required, to produce the books of ac
count end other papers, vouchers, original or duplicate invoices.

Held, that a reasonable compliance with the condition was 
only required; that it was therefore sufficient for the insured 
to furnish such particulars and documents as it was reasonably

(163) In re Coleman's Depositories Limited, and tbe Life and 
Health Assurance Ass.. 1007. 2 K. B., 798.

(164) Carter vh Niagara District Mutual Ins. Co.. 19 V. C. C. P., 
143.
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in his power to do ; and that in this case, on the evidence set out 
below, the condition had been complied with. (105)

It was held, that the words “as soon as possible” must be eon- 
strued to mean within a reasonable time under the circumstances 
and that it was properly left to the jury to say whether, con
sidering all the facts, plaintiffs had complied with the condition 
by furnishing the second set of papers, and was not a question 
of law upon which the judge should have decided. (166)

The plaintiff suing upon a policy which required a particular 
account of the loss, as in the last case, had given only a statement 
that the property insured, consisting of general merchandise in 
his store, was totally consumed, as were also his books of account, 
invoices, and papers relating to the business, and that the value, 
as nearly as could be ascertained without such books, etc., was 
$3,000. His affidavit was attached verifying this statement. 
The evidence at the trial, however, shewed that he had the means 
of furnishing a more particular account through those from 
whom he had purchased. Held, no compliance. (167)

The account given under a similar condition, consisted of an 
affidavit, stating that the premises were occupied by plaintiff 
as general merchant’s store; that the whole value of the goods 
and merchandise destroyed was $800 and some accounts were 
attached of goods sold to him, showing, however, only charges of 
“goods per invoice”. Held, clearly insufficient. (168)

The policy required as particular and accurate an account of 
the loss as the case would admit, and such other evidence as the 
directors, etc., should reasonably require. The house insured 
was burned on the 21st August, 1867. On the 5th October, the 
plaintiff sued, and on the 9th he furnished a builder’s certificate

(163) Goldsmith t>« Gore District Mutual Fire Ins. Co., 27 U. O. 
C. P., 435.

(166) Mann va Western Ass. Co., 19 ü. C. It., 314.
(107) Banting va Niagara District Mutual Fire Ass. Co., 23 U. C. 

It., 431.
(168) Mulvey va Gore District Mutual Fire Ass. Co.. 25 U. C. It..
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of the value of the building which had been required by the de
fendants before the action. Held, that such certificate was rea
sonable evidence to require; that being demanded before action, 
the plaintiff could not sue without giving it; and that, in the 
absence of any special circumstances, the question whether it 
had been required within a reasonable time did notarise. Wheth
er the condition authorized the demand of such certificate was 
a question for the court, though whether what was furnished 
complied with the requisition might be for the jury.

Tlie demand was made by defendants’ inspector, whose duty 
was to visit the agencies and adjust losses. It was objected that 
only the directors could make it : but, Held sufficient, they hav
ing adopted the inspector’s act. (169)

A policy of insurance on several different kinds of goods for 
separate amounts on each is, in effect, a separate policy on each 
class; and where such a policy required the assured to deliver 
“as particular an account of the loss and damage as the nature 
of the case would admit’’ : Held, he must give such account of 
the loss on each class of goods, and that a statement of loss upon 
his stock of merchandise generally was not sufficient. (170)

Where the particular account required by this condition is 
delivered within a reasonable time, this will be held to be a com
pliance with the term of the condition which says “as soon after
wards as practicable.” (171)

A policy of insurance was made in favour of one Clarke, who 
assigned the same to one Davies, and on insolvency the latter as
signed the policy to the plaintiff Whyte. The policy by the 9th 
condition provided that “all persons assured by this company 
and sustaining loss or damage by fire, are to give immediate no
tice thereof to the secretary or manager of the company, or to 
the agent of the company, etc., and shall within 30 days after 
such loss or damage deliver to the secretary, etc., a full and

(1119) Fawcett rs Liverpool. Tendon & Globe Ins. Co.. 27 It (’. It.. 
225.

(170) Lindsay rs Lancashire Fire Ins. Co.. 34 IT. C. R., 440.
(171) Parsons rs Queen Ins. Co.. 43 U. C. R., 271.

15
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detailed account of such loss or damage, etc.”, and the condition 
further provided that “until such proofs, declarations and certi
ficate are produced, the loss shall not be payable”, and also pro
vided that “in case this policy shall be assigned in trust or as 
collateral security and loss or damage arises, it shall be the duty 
of the assignor to make and furnish the necessary proofs in sup
port of the claim before the same shall be recognized and pay
able.” Notice of loss was promptly sent in by Whyte, but no 
proofs were sent in until after the 30 days, but these were not 
made out by the assignor Clarke.

The Privy Council held in the first place that the proofs of 
loss under the policy were required to be made by Clarke the 
assignor. Secondly, that the 30 days formed a material part of 
the condition, and that the assured could not recover unless he 
sent the proper proofs within the 30 days, unless this condition 
had been waived, stating in answer to the contention that the 
period of 30 days was not material that “if that were so, then 
there would be no time appointed at all within which the proofs 
were to be sent in, and the assured might wait one, two, or three 
or four years liefore he sent in his proof, and still be entitled to 
recover, which would appear to be entirely contrary to the true 
meaning of the condition.” (172)

In a case in which the facts were somewhat similar to those 
in Whyte vs Western Ass. Co., supra, p. 188, there was a pro
vision in the policy that notice of loss should be given forthwith 
and proofs of loss within 14 days, end that until the proofs had 
been given no money should be payable by the company under 
the policy, but contained also the additional provision that “if 
the claim shall not, for the space of three months after the oc
currence of the fire, be in all respects verified in manner afore
said, the assured shall forfeit every right to restitution or pay
ment by virtue of this policy.”

The court held, following Whyte vs Western, that the delivery

(172) Whyte vs Western Ass. Co., 20 It. J. It. Q., 24!).
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of the proofs of loss within the 14 days was a condition precedent 
to the plaintiff's right of recovery. (173)

And where the evidence conclusively showed that the insured 
with the assistance of his clerk, could have made a tolerably cor
rect list of the goods lost, and he had failed to do so within the 
14 days provided by the policy, but in lieu thereof had delivered 
an affidavit stating only the general character of the property 
insured and that his invoice book had been burned, it was held 
that the condition of the policy was not complied with and the 
plaintiff could not recover. (174)

13 (c) Furnish a statutoby declaration.

Tlie words “as soon afterwards as practicable” in 13 (b) do 
not apply to this subsection. (175)

The lack of a jurat to the affidavit of loss was held to preclude 
the plaintiff from recovering. (173)

One of the conditions of a policy of insurance required that 
all persons sustaining loss should give notice to the agent 
through whom insured, and, within One month after the loss, 
deliver in as particular an account thereof as the nature of the 
case would admit, and, if required, make proof of the same by 
their oath or affirmation, and by the production of their books 
of account, etc., and should, if required, procure a certificate un
der the hands of three of the nearest householders, etc. The 
plaintiff having sustained a loss, furnished an affidavit and cer
tificate in the terms of the condition, without being required to 
do so. In an action on the policy, One of the notices of defence 
was that the proof and certificate required by the condition were 
not given by the plaintiff after the alleged loss ; but the defence 
on the trial was, concealment at the time of effecting the policy.

(173) Morrison $8 City of London Ins. Co., 0 Man. R., 235.
Vide also Baker va It oval Ins. Co., 1 O. W. R., 294.
(174) Nixon va Queen Ins. Co., 23 Can. S. C. R., 26.
(175) Vide Oammell vs Beaver & Toronto Mutual Ins. Co.. Infra. 

1>. 4M.
(170) Shaw va St. Lawremv Mutual Ins. Co., 11 U. C. R„ 73.
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One of the grounds set up upon the application for a new trial 
was that the proofs of loss had been admitted as evidence, but 
the Court held, 1. That the affidavit and certificate were admis
sible as part of the preliminary proof. 2. But if not strictly ad
missible, it was immaterial evidence, and therefore no ground 
for a new trial. (177)

It was a condition of the policy that persons sustaining loss 
should declare on oath whether any and what other insurance 
or incumbrance had been made on the insured property. The no
tice given said nothing about incumbrance, and a mortgage was 
proved, made by the plaintiff about a month before the policy. 
Held, that though this mortgage was not within the condition, 
yet the plaintiff could not recover, or he had not complied with 
the condition, which require^ him to declare whether there was 
or was not any incumbrance, and he had not declared that there 
was not. (178)

13 (d) Vouchers.

The words “as soon afterwards as practicable” in 13 (b) do 
not apply to this subsection. (179)

Persons insured were bound, within thirty days after a loss 
“to deliver in a particular account of such loss or damage, signed 
by their own hand, and verified by their oath or affirmation, and 
by their books of account and other proper vouchers”. The 
plaintiff sent in his affidavit, stating generally the value of the 
reeve, as the nearest magistrate, as to his inquiry into and belief 
with regard to the fire being accidental, and of two merchants : 
and a book containing a statement of the goods lost, made up 
partly from invoices and partly from recollection, but not verified 
by his account books or other vouchers, which he had, but did

(177) Perkins es Equitable Ins. Co., 4 All., 362,
(178) Markle vs Niagara District Mutual Fire Ins. Co., 28 U. C. 

It.. 525.
(179) Vide Cammed vs Beaver & Toronto Mutual Ins. Co., infra, 

p. 4M.
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not produce, nor by his affidavit. livid, clearly, no compliance 
with the condition. (180)

Invoice-.

The non-production of certain invoices demanded hy the com
pany, which it was within the power of the insured to furnish, 
was held to be a ground for setting aside a judgment in favour 
of the plaintiff and ordering a new trial; and a verdict on the 
new trial in favour of the defendants on a plea setting up that 
vouchers and explanations which the plaintiffs could have given 
had not been furnished as required, was well founded. (181)

Sorting out damaged goods.

One of the conditions of the policy required, among other 
things, that where property was partially damaged by fire, the 
insured should forthwith cause it to be put in as good condition 
as the case would allow, assorting the various articles, and 
separating the damaged from the undamaged goods, so that the 
damage could easily be ascertained; and should cause a list of 
the whole to be made, after which the amount of the damage 
should be ascertained, etc. The declaration on this policy alleged 
a total loss of the property insured. The defendants pleaded, 
after setting out this condition, that portions of the property 
were partially damaged, but the plaintiff did not, with regard to 
it, comply with requirements of the conditions. The plaintiff 
replied that the property wholly destroyed far exceeded in value 
the amount insured, and that he sued only for the loss thereon, 
and not on the property partially destroyed. Held, replication 
good, for that the condition was not applicable where the claim 
was only for goods wholly destroyed. Held, also, that the replica
tion was not a departure, for the plaintiff under the declaration 
for a total loss might recover for a partial one. (182)

(180) Greaves vu Niagara District Mutual Fire Ins. Co., 25 U. C. 
K.. 127.

(181) Cinq-Mars r« Equitable Ins. Co., 13 V. C. It., 143, 24«.
(182) Williamson ra Iland-in-lland Mutual Fire Ins. Co., 211 U. 

C. C. P., 266.
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13 (e) Certificate of Magistrate, etc.

The words “as soon afterwards as practicable” in 13 (b) do 
not apply to this subsection.

The policy contained a condition requiring persons sustaining 
loss by fire to forthwith give notice thereof in writing, and as 
soon after as possible to deliver a particular account of the loss, 
stating various particulars specified; and in ease of buildings 
or other fixed property, to accompany said statement by the cer
tificate of a builder, etc. “They shall also produce a certificate 
under the hand and seal of a magistrate”, etc., “and until such 
proofs, declarations and certificates are produced, the loss shall 
not be payable.”

Held, 1. That the condition requiring a seal was not unjust 
nor unreasonable. 2. That the words “as soon after as possible” 
did not apply to the magistrate’s certificate, which was required 
to be produced only within a reasonable time. 3. Semble, that 
I he question of reasonable time here, there being no facts in dis
pute, was for the court; and, under 37 V., c. 7, s. 33, the jury 
having found for the plaintiff on all the other issues, and the 
motion being to enter a verdict for the plaintiff on the evidence, 
the court held that the second certificate was produced within a 
reasonable time, and entered the verdict for the plaintiff on this 
issue. (183)

Where there is no statutory provision relieving the insured a 
literal compliance with this condition in the policy is required.

The assured obtained a certificate from a magistrate, but not 
the one most contiguous to the place of fire as required by the 
policy, and a plea to this effect having been set up by the com
pany to the declaration, in delivering the judgment of the court, 
the. Chief Justice held that the plaintiff inevitably failed upon 
this plea as he did not prove that the magistrate he went to was 
the nearest magistrate. (184)

(183) Caumiell V» Beaver & Toronto Mutual Fire Ins. Co., 39 U. 
C. R., 1.

(184) Lampkin m Western Ass. Co., 13 U. C. R.. 237.
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Where the assured became insolvent after the loss, and the 
action on the policy was brought by his assignee, a certificate 
from the magistrate that the assignee, without fraud or evil 
practice sustained the loss sued for, was held insufficient, as it 
was consistent with such certificate that in the magistrate's be
lief the fire had occurred through the fraud of the assured. (185) 

A certificate from the magistrate to the effect that he believed 
the insured had suffered loss without fraud or culpable careless
ness is insufficient to comply with the condition which requires 
that the certificate should state that the magistrate had made 
diligent inquiry into the facts set forth in his statement. (180) 

In an action on a policy of insurance, by one condition of 
which the plaintiff was bound to produce as part of his proofs of 
loss, a certificate of a magistrate or notary public most conti
guous to the place of fire, not concerned in the loss, etc., that lie 
was acquainted with the character and circumstances of the as
sured, and had made diligent inquiry into the facts sot forth in 
liis statement, and that he knew, or verily believed that the in
sured really and by misfortune, and without fraudulent practice, 
had sustained iby such fire loss and damage to the amount therein 
mentioned, it was Held, that a certificate which did not state 
the amount of the loss, but only that the insured had sustained 
by the fire the “total loss of his two storey framed building there
in mentioned”, was not a sufficient compliance with the condi
tion, and that the setting forth of the amount of the loss in the 
certificate was a condition precedent to the right to recover. (187)
, One of the conditions of a fire policy required that persons 
sustaining loss should procure a certificate of a magistrate or 
notary most contiguous to the place of the fire, and not concern
ed in the loss as a creditor or otherwise, or related to the insured 
or sufferers, “that he was acquainted with the insured, and verily 
believed that he had sustained the loss without fraud, etc.” Held,

(185) Kerr c« British America Ins. Co., 32 U. C. R., 589.
(186) Mason vs Andes Ins. Co., 23 U. C. C. P., 37.
(187) Borden vs Provincial Ins. Co., 2 P. & B., 381.
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that where the nearest magistrate was also a sufferer by the same 
fire which destroyed the plaintiff’s property, he was disqualified 
from certifying under the words of the condition “concerned 
in the loss as a creditor or otherwise.’’

Quatre. Whether the fact of the nearest magistrate being a 
creditor of the insured disqualified, him from certifying.

Semble. No. (188)
When one of the conditions of a policy requires a certificate 

from the magistrate most contiguous to the place where the fire 
occurred, stating such fire to have been accidental, etc., the fur
nishing such a certificate is a condition precedent to his right 
to claim for any loss. A certificate signed by a magistrate ten 
miles distant, where there are others within a mile of the fire, 
will not be sufficient. (189) ,

The policy of insurance issued by defendants to plaintiff re
quired among other things, as a condition precedent to recovery 
under the policy, a certificate under the hand of a magistrate or 
notary public most contiguous to the place of fire. The fire 
took place at Sable River, a country district several miles in 
length and breadth, and the evidence for plaintiff was merely to 
the effect that the certifying Justice resided at Sable River.

It was held, that even in the absence of countervailing tes
timony, as the plaintiff had notice by the pleadings and the mo
tion for non-suit that proof of compliance with this condition 
would be required, the evidence was not sufficient to sustain the 
finding of the jury for plaintiff. (190)

The furnishing of a certificate, as required by the condition 
of a policy of insurance, of three respectable persons that they 
believe that the loss has not occurred by fraud, is a condition 
precedent, without compliance with which the assured cannot 
recover. (191)

In a judgment of the Judicial Committee on appeal from the

(188) Ganong vu Ætim Ins. Co., 6 All., 75.
(189) Moody vs Ætim Ins. Co., 2 Tlioin , 1*3.
(190) Herklns id Provincial Ins. Co., 3 It. & C„ 176.
(191) Racine vs Equitable Ins. Co. of Ixmdon. 6 L. C. J., 89.
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Court of King s Bench for the Province of Lower Canada, in 
which a policy of insurance required that the insured should pro
duce a certificate from certain parties certifying their knowledge 
or belief that a loss had been sustained to the amount therein 
mentioned, the certificate produced did nol so state. It was 
held that this was a complete bar to the action. (192)

Where the condition required a certificate to be obtained from 
two magistrates most contiguous to the place of fire, and these 
magistrates refused to give the certificate and the insured ob
tained certificates from two other magistrates residing at a dis
tance, it was held that the non-production of the certificate pre
vented the assured from recovering on the policy. (19.1)

Variation as to Magistrate's Certificate.

Vide Shannon m Hastings Mutual Ins. Co., infra, p. 490. 

Condition 14. (Ontario).
"The above proofs of loss may be made by the agent of the as

sured, in case of the absence or inability of the assured himself 
to make the same, such absence or inability being satisfactorily 
accounted for.” (194)

Condition 15. (Ontario).
“Any fraud or false statement in a statutory declaration, in 

relation to any of the above particulars, shall vitiate the 
claim." (195)

(192) Scott va Phoenix Ass, Co., Stuart's Itepts., (LowerCanada), 
85*.

(193) Logan va Commercial Union Ins. Co., 13 Can. S. C. R., 270.
(194) Condition 14. — Corresponding section In the Fire Insur

ance Policy Acts of the other provinces of Canada :
British Columbia, Alberta & Saskatchewan, and Manitoba, stat 

cond. fourteen, and Nova Scotia, stat. cond. fifteen: the same as 
Ontario.

(195) Condition 15. — Corresponding section in the Fire Insur
ance Policy Acts of the other provinces of Canada :

British Columbia, Alberta & Saskatchewan and Manitoba, stat- 
cond. fifteen, and Nova Scotia, etat. cond. sixteen : the same as 
Ontario.



458 THE LAW OF FIRE INSURANCE IX CANADA

It is not essential that fraud should be directly proved. It is 
sufficient if a clear case is established by presumption or in
ference or by circumstantial evidence. (196)

In the provision making tho policy void for false swearing in 
connection with the proofs of loss, the word “false” means 
“fraudulently false.”

Defendants pleaded, that after the fire the plaintiff, in mak
ing his claim, had misrepresented and over-stated the amount 
of his loss, contrary to the condition in the policy. Held, that to 
sustain this plea it was necessary to prove that the over-estimate 
did not arise from mistake or inadvertence, but was made design
edly, for the purpose of obtaining a larger sum than the loss 
really sustained, or to prevent close inquiry. (197)

The question of fraud is one for the jury, and although the 
court may be dissatisfied with the value set upon his property 
by the assured, still unless he appears to, have valued it too high 
mala fide, and not by error of judgment, they will not disturb 
the verdict. (198)

A condition of the policy was that any fraud or attempt at 
fraud, or false swearing, on the part of the assured, should cause 
a forfeiture of all claims under the policy. After the loss by fire 
plaintiff made a statement under oath, that he was absolute 
owner of the property at the time of the fire, whereas, under the 
conveyance to him and his wife, he was only jointly interested 
with her therein.

Held, reversing the judgment below, that he was not guilty of 
false swearing within the meaning of the condition ; for that the 
word “false”, as used there, meant wilfully and fraudulently 
false (of which defendants had themselves at the trial acquitted 
plaintiff), whereas it was merely an incorrect description of his 
title with which he could be charged. (199)

(196) North British & Mercantile Ins. Co. e* TourvlMe, 35 Can. 
S. ( '. R, 177.

(197) Park vs Phoenix Ins. Co., 19 U. C. R„ 110.
(198) Rice vs Provincial Ins. Co., 7 Ü. C. C. P., 548.
(199) Mason vs Agricultural Mutual Assurance Ass., 18 ü. C. C. 

P„ 19.
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The plaintiff did not in his declaration of loss disclose an in
cumbrance in favour of his father. The jury did not find, nor 
were they asked to find, that there was any fraud or false state
ment in the plaintiff’s statutory declaration. Held, that fraud 
or a wilful false statement should have been proved, and that it 
was not the place of the court to infer it. Mason vs Agricul
tural Ins. Co., 18 U. C. C. P., 1», followed. (21)0)

The plaintiff having represented his loss at a much larger sum 
Ilian the jury found lie had sustained, the court nevertheless re
fused to interfere on this ground, as the jury at the same time 
found that he had acted honestly in making the representation, 
and the evidence in the opinion of the court sustained that find
ing. (201)

Under a clause in a policy of insurance, that if there appear 
fraud in the claim made to the loss, or false swearing or affirma
tion in support thereof, the claimant shall forfeit all benefit un
der such policy; the Court will reject the claim of the policy
holder, if the Company establish that the claim is unjust and 
fraudulent, and far in excess of the actual loss, to the knowledge 
of the policy holder. (202)

It was held in Quebec that no bad faith being proved, the 
over-valuation did not vitiate the policy and judgment was ren
dered for such sum as appeared to lie supported by the 
evidence. (203)

Onus pbobandi.

Where a party insured, claims to have lost by fire more than 
double the amount subsequently ascertained by his and the com
pany’s valuators to be the true amount of the loss, the claim will 
be held to be fraudulent in the absence of clear evidence to the

(200) Reddick es Sougeen Muiual Fire Ins. Co., 14 O. R., 000; 15 
A. R.. 303.

(201) Parsons vs Citizens Ins. Co., 43 ü. C. R., 201.
(202) Grenier vs Monarch Fire & Life Ins. Oo.. 3 L. C. J., 100.
(203) Pacaud vs Queen Ins. Co.. 21 L. C. .1., lit.
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contrary, and the reference to valuators, (without waiver of the 
conditions of the policy), will not deprive the company of the 
benefit of the condition that all claim under the policy shall be 
forfeited in the case of fraud in the claim or of false swearing 
by the assured. (204)

The plaintiffs in their statement of loss by fire claimed that a 
building constituting part of the property destroyed was worth 
$2,000. TTie evidence as to the real value of the building was 
such as to convince the Court that it was not worth when new 
more than $800 to $1,000, and that at the time of the fire it was 
not worth more than $500.

Held, that the verdict, which was the second verdict for the 
plaintiffs, must he set aside on the ground of fraudulent over
charge in the claim of loss, the policy providing that the insured 
should forfeit all remedies if guilty of “any wilful misstatement 
with intent to deceive the company as to the amount of 
loss.’’ (205)

A condition provided for the proofs to be furnished in case 
of loss, and declared, “if there appear any fraud or false swear
ing in the proofs, declarations or certificates”, the insured shall 
forfeit all claim under the policy.

Held, that this meant wilful false swearing ; also, that a false 
ftatement, to avoid the policy, must be material.

A further condition required that the insured should within 
thirty days after loss deliver a full and detailed account in writ
ing, etc., and stating (inter alia) what was the whole actual cash 
value of the subject insured.

Held, that a plea, alleging that in an affidavit made by plain
tiff in relation to the alleged loss “he falsely swore that the ac
tual cash value of the property insured was $500”, was bad, be
cause it did not state that knowingly and wilfully he swore 
falsely. (206)

(204) Lai'iH-qm- va Royal Ins. Co., 23 L. C. J., 217.
(205) McLeoil et al. va Citizens Ins. Co., 1 R. & G., 21.
(200) Sleeves va Sovereign Fire lus. Co., 20 N. B. Rep., 304.
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The plaintiff insured in defendants’ office $300 on a building 
and $100 on merchandise, ships, stores, etc., representing the 
value of the property insured to be $1,860. The property being 
totally destroyed by fire during the absence of plaintiff, he no
tified defendants’ agents of the fact, when they said, “obtain the 
information (required) after you get home, as soon as possible, 
and that will do’’, which plaintiff did.

It was held, that on the question of waiver of strict compliance 
with terms of policy as to notice, the jury were justified in find
ing for plaintiff. The jury having in answer to a written ques
tion from the judge, “whether plaintiff made any false represen
tations to the company or to its agents respecting the value of 
the property insured, or any part thereof, respecting his claim 
for the loss, or in any other respect”, replied “incorrect and un
guarded representations through ignorance respecting the value 
of the building, ships" materials, puncheons, etc.”

It was held, that this answer negatived fraud on the part of 
the plaintiff in the over-valuation of his property, and that the 
verdict which was for a less amount than the claim must 
stand. (207)

Under conditions in a policy of fire insurance for $400 requir
ing that in claiming for a loss the whole actual cash value of the 
property insured should hr- declared, and providing that any 
fraud or false swearing should vitiate the claim, defendants 
pleaded that plaintiffs delivered a false and fraudulent account 
of the alleged loss, and that plaintiffs had declared the building 
destroyed to be worth $600 to induce the defendants to pay him 
$400, whereas the building was not of that value and plaintiff 
had not suffered damages to that extent, as the insured well 
knew.

It was held, that the defence was sufficiently pleaded. (208)

(207) Cann vs Imperial Fire Ins. Co., 1 R. & C., 240.

(208) Gastonguay et al. vs Sovereign Fire Ins. Co., 3 R. & G, 334.
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If the affidavit is false as to something not required to

BE VERIFIED UPON OATH, THIS WILL NOT VOID THE POLICY
in Ontario.

One of the conditions of a fire policy required that persons 
insured should within fourteen days give in writing an account 
of their loss or damage, such account of loss to have reference to 
the value of the property destroyed or damaged immediately be
fore the fire, and should verify the same by their accounts, and 
by affidavit, and such vouchers as in the judgment of the com
pany might tend to prove such account and value, and should 
produce such further evidence and give such explanations as 
might be reasonably required ; and if there should appear any 
fraud or false statement in such account of loss or damage, or 
in any of such accounts, evidence, or explanations, or if such 
affidavit should contain any untrue statement, the policy should 
be void. Held, that as an affidavit could be required only to 
verify the account of loss or damage, the “untrue statement" 
must refer also to such account, and that an untrue statement in 
the affidavit as to the plaintiff’s title, would not avoid the policy.

In this case the statement complained of was, that the plain
tiff was absolute owner of the building insured, which was un
incumbered, whereas he had not yet paid for the land. He had, 
however, put up the building himself, so that if it had not be
come part of the realty his statement would have been literally 
true. (2011)

But the contrary has been held to be the law in New

Brunswick.

A condition of a policy of insurance on clothing, provisions, 
etc., in St. John, required that persons sustaining loss should 
forthwith give notice thereof to the company, and within four
teen days thereafter deliver in as particular an account of the

(3011) Itoss v» Commercial Union As*. Co. of Ixmdon, 20 U. C. R., 
552.
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loss as the nature and circumstances of the ease would admit of, 
and make proof of the same, etc.; and if there appeared any 
fraud or false statement, or that the fire happened hy the wilful 
means or connivance of the insured, he should be excluded from 
all benefit under the policy. The plaintiff’s affidavit furnished, 
to the company under this condition, claiming a loss of furs, 
clothing and bedding by fire, stated that lie was in the county 
of Sunbury at the time of the fire and was unable to ascertain 
in what manner it originated. In his evidence on the trial, the 
plaintiff swore that lie left St. John about 7 o’clock p. m. on his 
way to the county of Sunbury, where he arrived the following 
morning; the tire broke out at 9 o’olock, at which time the plain
tiff would have been in the county of Kings, on his way to Sun
bury, and only a few miles from St. John. The house was locked 
when the fire was discovered, and on being broken open it was 
found to be in a room in which there was neither fireplace nor 
stove, and no appearance of any clothing or bedding; a candle
stick was found in a barrel in this room containing straw partly 
consumed. Held, that it was the duty of the plaintiff to state 
in his affidavit that the house was locked at the time of the fire, 
the circumstances connected with his leaving, and where lie was 
at the time, and that his statement that he was in the county of 
Sunbury was a false statement and avoided the policy. Held 
also, that an account of the loss delivered within fourteen days 
after knowledge thereof by the assured was in time, though more 
than fourteen days had elapsed since the fire. (210)

Fai.sk swearing as to part will void all.

Plaintiff insured two buildings, and the merchandise in one 
of them, against loss by fire. One of the conditions of the policy 
declared that if there should be any fraud, overcharge or false 
swearing, the claimant should forfeit all claim under the policy. 
One ground of defence to an action brought on the policy was,

(210) Smith I» Queen Ins. Co., 1 Han., 311.
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that the plaintiff made a false declaration as to the value of the 
{foods lost by the fire. Held, that the contract was entire ; and 
il the plaintiff was guilty of fraud or false statement in re
ference to the goods he could not recover any part of the insur
ance. (211)

The plaintiff by a policy of insurance against fire effected an 
insurance On buildings and contents, by separate amounts being 
placed on each, the amount on contents being $200. In the 
proofs of loss, to induce the defendants to pay the loss, the plain
tiff falsely and fraudulently stated in the statutory declaration 
furnished by her, that she had suffered loss on the contents to 
the amount of $1,665.50; whereas the contents were proved to 
be worth only $150. Held, that the misstatement vitiated the 
whole claim, and not merely the claim in respect to the partic
ular property as to which it was made. (212)

A CONDITION NOT COMMINATOHY.

The condition of a policy imposing the penalty of a forfeiture 
of all remedy upon it, in the event of any fraudulent overcharge 
in the statement of loss, is not comminatory, but will be carried 
out if such overcharge be proved. (213)

Condition 16. (Ontario).

“If any difference arises as to the value of the property insured, 
of the property saved, or of amount of the loss, such value 
and amount and the proportion thereof (if any) to be paid by 
the company shall, whether the right to recover on the policy is 
disputed or not, and independently of all other questions be sub
mitted to the arbitration of some person to be chosen by both 
parties, or if they cannot agree on one person, then to two per
sons, one to be chosen by the party assured and the other by the 
company, and a third to be appointed by the persons so chosen,

(211) Cushman r« London & Liverpool Ins. Co., 5 All., 240.
(212) Harris va Waterloo Mutual Fire Ins. Co., 10 O. R„ 718.
(213) Thomas va Times & Beacon Fire Ins. Co., 3 L. C. J„ 162.
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or on their failing to agree, then by the County Judge of the 
county wherein the loss has happened ; and such reference shall 
be subject to the provisions of The Arbitration Act; and the 
award shall, if the company is in other respects liable, be con
clusive as to the amount of the loss and proportion to be paid 
by the company ; where the full amount of the claim is awarded 
the costs shall follow the event ; and in other eases all questions 
of costs shall be in the discretion of the arbitrators.” (214) 

Where after action brought the insurers take proceedings un
der the arbitration clause of the statutory conditions, and the 
arbitrators make an award, if the. action goes on to trial, the 
plaintiff is limited in his recovery to the amount so awarded,

(214) Condition lti. — Corresiwnxling section in the Fire Insur- 
unve Policy Acts of the other provinces of Canada :

British Columbia, stat. cond. sixteen: the same as Ontario, ex pt: 
line 2, of is omitted before amount.
line 10, o Judge of the Supreme Court of British Columbia or. Is 

inserted after by.
line 12, The Arbitration Act reads the laws applicable to references 

in actions.
Alberta & Saskatchewan, stat cond. sixteen : the same as Ontario, 

except :
line 2,o/ is omitted before amount. 
lined, (if any) rends if any. 
line 10, on reads in the event of.
line 10,11, the County Judge of the county wherein the loss has 

happened reads a judge of the Supreme Court of the North- 
West Territories. 

line 12. Act reads Ordinance.
Manitoba, stat. cond. sixteen, the same as Ontario, except : 
line 2, the is inserted before amount.
line 10,11, County Judge of the County reads Judge of the County 

Court of the judicial division.
line 12, The Arbitration Act reads the laws applicable to references 

in actions.
Nova Scotia, stat. cond. seventeen : the same as Ontario, except :
line 4, 9,15, company reads insurer.
line 10, Court is inserted after County.
line 11, reference reads references.
line 14. the is Inserted before proportion.
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although the jury may have found in his favour for a larger 
amount. (215)

Proceedings under 11. S. 0., 1887, c. 167, s. 114 (16), for the 
ascertainment of the amount of a loss under a fire policy, are 
proceedings in the nature of an arbitration and not of a valua
tion merely. Arbitrators must be indifferent, and an award made 
by arbitrators, one of whom was at the time of arbitration sub
agent for an agent of the defendants in obtaining insurance 
risks, though he had acted as such to only a very small extent, 
was held void. (216)

In an action on a policy, on which was endorsed a condition 
that in case any question should arise “it is a condition of this 
policy, which the assured by the acceptance thereof agrees to 
abide by... every such difference shall he referred to the arbitra
tion and decision of a mutual person... and the decision of the 
arbitrator shall be final and binding on all parties, and shall be 
conclusive evidence of the amount payable... and it is hereby 
expressly stipulated and declared that the obtaining of an award 
by such arbitrator shall be a condition precedent to the liability 
or obligation of the corporation to pay or satisfy any claim un
der this policy", etc. “Provided also, that compliance with the 
stipulations endorsed hereon is a condition precedent to the 
right to recover on this policy.”

It was held, that an action did not lie on the policy, nor did 
the mount payable under it become due, until the determination 
of the arbitrator to be appointed under the agreement to refer 
contained in the condition. It was also held, that the condition 
was not in contravention of section 80 of The Ontario Insurance 
Act, R. S. 0., 1897, c. 203. (217)

Ahuitbation whebe the loss is total.

The plaintiffs effected with the defendants an insurance

(215) Smith vs City of London Ins. Co., 14 A. It.. 328.
(£16) Vlneberg vs Guardian Fire & Life Ass. Co., 19 A. R., 293. 
(217) Nolan fa Oean Accident & Guarantee Corporation, Ltd., 5 

O I,. R., 544.
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against loss by fire on their stock of dry goods. The stock was 
totally destroyed by the fire of June, 1877. The policy contained 
among others, the following provisos : 1st. That in case of dam
age to personal property, the amount of damages should be de
termined by appraisal by competent parties, to be mutually ap
pointed by the assured and the company. 2nd. That in ease of 
any difference arising touching any loss or damage, the same 
should, at the written request of either part)-, be submitted to 
impartial arbitrators. 3rd. That the defendants should not be 
sued for any claim until after an award fixing the amount of the 
claim in the manner above prescribed. In an action on the pol
icy for a total loss, the defendants pleaded that the action was 
commenced before any award had been obtained fixing the 
amount of the claim.

The plaintiffs replied: 1st. That the defendants did not make 
any written request to submit any difference between them to 
arbitration. 2nd. 'That the plaintiffs, before the commencement 
of the suit, requested the defendants to submit the differences 
between them to arbitration, and they neglected and refused to 
do so.

Held, on demurrer to the replications, per Weldon. J.. 1st. 
That the covenant that the amount of the claim should be fixed 
by arbitration did not apply when the claim was for a total loss. 
2nd. That the covenant was collateral, and was not a condition 
precedent to plaintiffs’ right of action.

Per Wctmore, J., that the covenant was a condition precedent, 
and would have to be performed before plaintiffs would have 
any right of action, and the fact that defendants refused to ap- 
|Kiint an arbitrator would not relieve them from perform- 
anec. (218)

It has been held in the Province of Ontario, that where an 
action is brought upon a policy of insurance containing an ar
bitration clause, it will be stayed at the instance of the company 
until the arbitration has taken place. (219)

(218) Adams et al. it National Ins. Co., 2D X. B. Hep.. 009.
(219) Mclnnes it Western Ass. Co., 30 U. C. R„ 080.
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But tlie insurers are not entitled to a stay of proceedings pend
ing an arbitration under Condition 16, in an action for a loss 
under a policy of tire insurance, where they refuse to agree to 
jmy the amount which may be awarded by the arbitrators. (240)

Where a provision for arbitration similar to Condition 16 of 
the statutory conditions of Ontario was annexed to a policy of 
insurance in the Province of Quebec, the Supreme Court of Can
ada, reversed the Court of lleview which had held this provision 
void as tending to oust the jurisdiction of the courts of law and 
so contrary to public policy. (221)

A policy of fire insurance provided, inter alia, that “where 
the company did not claim to avoid its liability under the policy 
on the ground of fraud, or non-fulfilment of any of the condi
tions therein set forth, but a difference at any time arose be
tween the company and the insured as to the amount payable in 
respect of any alleged loss or damage by fire, every such differ
ence when and as the same arose should be referred to the ar
bitration of persons chosen by the parties” ; and it was expressly 
“declared to be a condition of the making of the policy”, where 
the company did not deny liability on the ground of fraud or 
non-fulfilment, “that the insured should not be entitled to com
mence any action at law” “till the amount should have been 
awarded as thereinbefore provided”, and that the “obtaining 
such an award should be a condition precedent to the commence
ment of any action upon the jroliey.” The arbiters were not 
named in the policy :—

Held, reversing the decision of the Count of Session (18 
Court Sess. Cas., 4th Series, (llettie), 1219), first, that the con
dition to ascertain the damage by arbitration was incorporated 
with and formed an integral part of the contract of indemnity, 
and was a condition precedent to the bringing of any action upon 
the policy. Secondly, that the contract, being one ujron which 
no cause of action accrued until the amount of damage had been

(220) Hughes vs London Ass. Co., 4 O. U.. 293.
(221 ) Guerin vs Manchester Fire Ins. Co., 29 Can. S. C. R„ 139.
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determined by arbitration, was excepted from the rule of Scotch 
law that a reference to arbiters not named cannot be enforc
ed. (222)

Condition as to arbitration may be waived.

Vide Anchor Marine Ins. Co. vs Corbett, supra, p. 186.

Bight of Entry and Duty of assured after loss.

Vide addenda et corrigenda supra.

Condition 17. (Ontario).

“The loss shall not be payable until sixty days after the com
pletion of the proofs of loss, unless otherwise provided for by 
the contract of insurance.’’ (223)

In the original Fire Insurance Policy Act, 39 V., c. 24, this 
section read 30 days instead of 60 days, the time limit being 
altered by 60 V., c. 36.

In an action of covenant on a policy which provided that 
losses should be paid within sixty days after the proof of them,

(222) Caledonian Ins. Co. vs Uilwour. (1803), A. C., 85.
(223) Condition 17. — Corresponding section in the Fire Insur

ance Policy Acts of the other provinces of Canada :
British Columbia, stat. oond. seventeen : the same as Ontario, 

except :
line 1, sixty reads thirty.
line 1. the is omitted before completion.
line 3, (1805), c. 22, s. 3) is inserted at end.
Alberta & Saskatchewan, stat. cond. seventeen : same as Ontario, 

except :
line 1, sixty reads (sixty).
line 1, the Ls omitted before completion.
line 3, 1903. 2nd session, c. 20, s. 4, is inserted at the end.
Manitoba, stat coud, seventeen : the same as Ontario, except:
line 1, sixty is omitted, & number of days is left blank.
line 1, the is omitted before completion.
due 3. (The blank shall be filled in the case of mutual and cash 

mutual companies with the toord “sixty” and in the case of 
other companies irith the icord “thirty”), Is Inserted at the 

end.
Nova Scotia, stat. cond. eighteen : the same as Ontario.
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and that no suit should be maintained unless commenced within 
twelve months after the cause of action should accrue, it was 
pleaded that the fire took place more than twelve months before 
the suit commenced. Held, no defence. (224)

Where it was a condition that “payment of losses should he 
made in sixty days after the loss shall have been ascertained and 
proved”; it was held, that the time was to be counted from the 
time when the assured had put in all the proof on which lie re
lied; and that any objection to the sufficiency of such proof must 
be raised by a special plea, not under that condition. (225)

Place of payment.

Where no place of payment of a policy of insurance is men
tioned in the policy it must be assumed that the place of pay
ment is where the head office of the insurance company is situa
ted. and this fact may determine the question of the lex loci con
tractus. (22(i)

To an action by the administrator in Ontario of W. M., de
ceased, on a policy on the life of W. M., which, by the terms 
thereof, was payable in Montreal, in the Province of Quebec, the 
defendants pleaded that the policy was issued from their office 
in Montreal; that by its terms the moneys were payable there; 
that the defendants had no office in Ontario for the payment of 
moneys by them, and that the plaintiff had not obtained letters 
of administration in Quebec, and had no right or title to sue for 
the moneys.

Held, on demurrer, a good defence. (227)
The declaration alleged that the policy sued on was subject

(234) Isuiipkin re Western Ass. Vo., 12 U. V. H., 301.
(225) Bice vs Provincial Inn. Co., 7 U. C. V. P., 548. Hatton vs 

Provincial Ins. Co., 7 Ü. C. C. P., 565.
(220) Clarke vs Union Fire Ins. Co.. 10 P. it., 313. Vide 0 O. It.. 

223. Vide also It. 8. O.. oap. 21X1, s. 143, and Ilurson i s German Ins. 
Co., supra, p. 27.

(227) Pritchard vs Standard Life Ass. Co., 7 O. It., 188.

(
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to the conditions indorsed thereon, and averred a fulfilment of 
all the conditions necessary to entitle the plaintiff to maintain 
the action. Defendants pleaded that one of these conditions was 
that payment of the loss need not be made until sixty days after 
the same should have been ascertained and proved, and that at 
the commencement of the action the alleged loss had not been 

■ascertained and proved. Held, that the plea was good, inasmuch 
as it clearly appeared from the declaration and plea coupled to
gether, that the condition was precedent ; and that it was not 
necessary in the plea to point out how the loss was to be ascer
tained and proved, that being a matter of evidence. (228)

The pretension that the insured and his representatives were 
unable to furnish such proofs in consequence of the loss of the 
policies, cannot avail where it is neither alleged nor proved that 
the policies were lost prior to the fire or within sixty days there
after — the time within which proofs of loss had to be 
made. (229)

By one of the conditions of a policy of fire insurance, payment 
of claims for loss thereunder was to be made within sixty days 
after production of the oath or affirmation, in respect of his 
alleged loss. The only waiver by the company was of the right 
to exact production of a statement within the fixed delay of fif
teen days from the date of the fire.

Held:—That the action for the above reasons, and also because 
it was instituted before the expiration of sixty days after the 
loss, was premature. (230)

llliFUSAL TO PAY A WAIVER OF PROOFS OF LOSS.

Vide Morrow rs Lancashire Ins. Co., supra, p. 197.
Hatton vs Provincial Ins. Co., supra, p. 197.

(228) Johnston vs Western Ass. Co., 4 A. R„ 281.
(229) Prévost vs Scottish Unton & National Ins. Co., Q. R„ 14, 

S. C.. 203.
(230) Dupuis vs North British Mercantile Ins. Co., Q. R„ 13 8. C„ 

443.
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Variations to the Seventeenth Statutory Condition.

Smith vs City of London Ins. Ci infra, p. 496.
Hartney vs North British Ins. Co., infra, p. 496.
Sauvey vs Isolated Risk, infra, p. 497.

Condition 18. (Ontario).

“The company, instead of making payment, may repair, re
build, or replace, within a reasonable time, the property damaged 
or lost, giving notice of thoir intention within fifteen days after 
receipt of the proofs herein required.” (231)

By a policy upon a dwelling-house, the company were to have 
the option of making good the loss, or damage either in money, 
according to the sum insured, or by re-building, or by repairing 
the same, according to circumstances. The house having been 
destroyed by fire, the company, instead of paying, elected to re
build, which they commenced doing without having obtained 
from the insured any plan of the house destroyed, and against 
his express objection to their proceeding ; they also intentionally 
departed from what was known to be a feature of the old build
ing. Thereupon the insured filed a bill to restrain the company 
from proceeding to erect the building in the defective manner 
pointed out, and praying that they might be decreed specifically 
to perform the condition by erecting a house exactly, or at least

(231) Condition 18. — Corresponding section In the Fire Insur
ance Policy Acts of the other provinces of Canada :

British Columbia and Alberta & Saskatchewan, stat. rond, eighteen, 
the same as Ontario, except : 

line 4, the to Inserted before receipt.
Manitoba, stat. rond, eighteen, the same ns Ontario, except : 
line 4, the Is Inserted before receipt. 
tine 4, proofs reads proof.
Nova Scotia, stat. rond, nineteen, the same as Ontario, except :
line 1, company reads insurer.
line 3, their reads his.
line 4, herein reads by the policy.
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substantially, corresponding with that destroyed. The court dis
missed the bill; but, under the circumstances, without 
costs. (232)

Condition 19. (Ontario).

“The insurance may be terminated by the company by giving 
notice to that effect, and, if on the cash plan, by tendering there
with a rateable proportion of the premium for the unexpired 
term, calculated from the termination of the notice: in the case 
of personal service of the notice, five days’ notice, excluding Sun
day, shall be given. Notice may be given by any company hav
ing an agency in Ontario by registered letter addressed to the 
assured at his last post office address notified to the company, 
or where no address notified, then to the post office of the agency 
from which the application was received ; and where such notice 
is by letter, then seven days from the arrival at any post office 
in Ontario shall he deemed good notice: And the policy shall 
cease after such tender and notice aforesaid, and the expiration 
of the five or seven days as the case may be.

“(a) The insurance, if for cash, may also be terminated by 
the assured by giving written notice to that effect to the company 
or its authorized agent, in which case the company may retain 
the customary short rate for the time the insurance has been in 
force, and shall repay to the assured the balance of the premium 
paid.” (233)

(232) Home District Mutual Ins. Co. va Thomiison, 1 E. & A., 2-17.
(233) Condition 19. — Corresponding section of the Fire Insur

ance Policy Acts of the other provinces of Canada :
British Columbia, stat. cond. nineteen, the same as Ontario, except :
line 2, written is inserted before notice.
line 4. afterword notice, the balance of paragraph rends ns follows : 

flee dogs' personal service of the notice, excluding Sunday, 
ehall be given. And the policy shall cease after euch tender 
and notice aforctaid and the expiration of the five days.

Alberta & Saskatohen .in, stat. cond. nineteen, the same as Ontario, 
except :
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A receipt was in the following form:—“The Times and Bea
con Assurance Company Agents’ Office, Brantford, 3rd. Februa
ry, 1858. Received from, etc., the sum of $14, being the pre
mium for an insurance to the amount of $2,000 on property 
described in the order of this date, subject to the approval of 
the board at Kingston, the said party to be considered insured 
for twenty-one days from the above date, within which time the 
determination of the board will be notified. If approved a pol
icy will be delivered, otherwise the amount received will be re
funded, less the premium for the time so insured”:—It was held, 
not an absolute insurance for twenty-one days certain, but that 
the company might within that period reject the risk, and give 
notice after which their liability wrould cease. (234)

An interim fire insurance receipt stated that the plaintiff had 
paid a certain sum for a three months’ insurance, subject to the 
approval of the directors, and declared that the property should 
)>e held insured for thirty days from date unless “notified to the

Une G, registered under the provisions of The Foreign Companies 
Ordinance and, Is Inserted before having. 

line 7. 12, Ontario rends the Territories. 
line 10, the is omitted before application. 
line 11, 14, seven reads ten.
line 14, 1903, 2nd. session, c. 20, s. 5, is inserted at the end. 
line 15, Subsection (n) of 19. is omitted.
Manitoba, stat. wild, nineteen, the same ns Ontario, exi ept : 
line 7, 12, Ontario reads Manitoba. 
line 9, or reacts and.
line 10, the Is omitted before application.
line 11, 14, seven rends ten.
line 15, Subsection (a) of 19. Is omitted.
Nova Scotia, stat. <ond. twenty, the same as Ontario, except :
Une 1, 6, 8, 1G, 17, company reads insurer. 
line 2, if on the cash plan Is omitted, 
line 7, 12, Ontario reads Nova Scotia. 
line 9, or rends and.
line 9, has been is inserted before notified. 
line 15, subsection (a) of 19, iis numbered s. 21. 
line 16, if for cash is omitted, 
line 17, its reads his.
(234) -tioodfellow vs Times & Beacon Ass. Co., 17 U. C. R., 411.
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contrary", but that the insurance thereby made was subject to 
all the conditions, etc., contained in and indorsed on the printed 
forms of policy then in use by the company. Among these was 
the 18th statutory condition, providing that the insurance might 
be terminated by the company by giving ten days’ notice to that 
effect, and by repaying a ratable portion of the premium for the 
unexpired term, and that the policy should cease after the ex
piration of ten days from the receipt of such notice and repay
ment. It was held, that defendants were bound to give the ten 
Jays’ notice and return a ratable portion of the unearned pre
mium before they could terminate the insurance under the re
ceipt within the thirty days. (235)

B. applied to a mutual company for insurance on his property 
for four years, giving an undertaking to pay the amounts re
quired from time to time and a four months" note for the first 
premium. He received a receipt beginning as follows : “Receiv
ed from B. an undertaking for the sum of $46.50, being the pre
mium for an insurance to the extent of $1,500 on the property 
described in his application of this date", and then providing 
that the company could cancel the contract at any time within 
fifty days by notice mailed to the applicant, and that non-receipt 
of a policy within the fifty days, with or without notice, should 
be absolute evidence of rejection of the application. No notice 
of rejection was sent to B., and no policy was issued within the 
said time, which expired on March 4th, 1831. On April 17th, 
B. received a letter from the manager asking him to remit funds 
to pay his note maturing on May 1st. He did so and his letter 
of remittance crossed another from the manager, mailed at Owen 
Sound, April 20th, stating the rejection of his application and 
returning the undertaking and note. On April 24th the insured 
property was destroyed by fire. B. notified the manager by tele
graph, and on April 29th the latter wrote returning the money 
remitted by B. who afterwards sent it again to the manager, and 
it was again returned. B. then brought an action which was

(235) Grant r* Itellnnve Mutual Ins. t’o.. 44 V. V. It., 229.
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dismissed at the hearing and a new trial was ordered by the 
llivisional Court and affirmed by the Court of Appeal. It was 
hold, affirming the decision of the Court of Appeal, that there 
was a valid contract by the company with B. for insurance for 
four years; that the statutory conditions in the Ontario Insur
ance Act (E. S. O., (1887), c. 167) governed such contract, 
though not in the form of a policy; that if the provisions as to 
non-receipt of a policy within fifty days was a variation of the 
statutory conditions, it was ineffectual for non-compliance with 
Condition 115, requiring variations to be written in a different 
coloured ink from the rest of the document, and if it had been 
so printed the condition was unreasonable; and that such provi
sion, though the non-receipt of the policy might operate as a 
notice, was inconsistent with condition 1!), which provides that 
notice shall not operate until seven days after its receipt. Held 
also, that there was some evidence for the jury that the company, 
by demanding and receiving payment of the note, had waived 
the right to cancel the contract and were I'stopiied from denying 
that B. was insured. (236)

In the case of interim insurance by an agent, in the following 
words; “Received from Messrs. Tough & Wallace, Coaticook, 
([lost office, Coaticook), the sum of $20, being the premium for 
an insurance to the extent of $500 on the property described 
in the application of this date numbered... subject, however, 
to the approval of the board of directors in Toronto, who shall 
have power to cancel this contract, at any time within thirty 
days from this date, by causing a notice to that effect to be mail
ed to the applicant at the above post office.”—It was held, that 
a notice by the company cancelling the contract, mailed to the 
applicants, at the post office, Toronto, within 30 days, but not 
received in time for delivery by the post office at Coaticook until 
after the fire, had not the effect of cancelling the insur
ance. (237)

(236) The Dominion Grange Mutual Fire Ins. Ass. va Brndt, 23 
Can. S. C. R., 154.

(237) Tough va Provincial Ins. Co.. 20 !.. C. J., 168.
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The insured sent to the company his policy with an indorsed 
surrender clause, and a letter asking that the insurance be ter
minated and the unearned proportion of the premium repaid. Ow
ing to its misdirection by the insured, the letter was delayed in 
the post office and did not reach the company till the morning 
after the insured property had been destroyed by fire. It was 
held, that the letter did not take effect from the time of its being 
posted, but only from the time of its receipt, and that the rela
tionship of the parties had been so changed by the occurrence 
of the fire before its receipt, that the attempted surrender did 
not operate and therefore the company was liable for the 
loss. (238)

About a week liefore the fire occurred the insured wrote to the 
company’s local agent that they had decided to cancel the exist
ing policy and to have a new one issued for a reduced amount, 
but this was never communicated to the head office, or any ac
tion taken upon it until after the fire had occurred. It was held, 
that this was not such written notice terminating the insurance 
as was required by 19a of the statutory conditions, being merely 
an intimation of the insured to have the existing policy cancelled 
when a new one was substituted for it, but which was never car
ried out. (239)

The defendants granted the plaintiff an interim receipt con
taining the following conditions “subject to... the approval of 
the directors which will be signified by the issue of a ]>oIicy with
in thirty days from date... Notice of rejection of risk received 
at the post office address of applicant, as given in application, 
cancels this receipt and insurance if not otherwise conveyed.’’ 
Held:—That the mere lapse of thirty days without the issuing 
of any policy, did not put an end to the insurance effected under 
the receipt. (240)

(238) Skillings rs Royal Ins. Vo., II O. L. K.. 44)1.
(239) Merchants Fire Ins. Co. re Equity Fire lus. Co., U O. L. R.,

241.
(2441) Turgeon vs Citizens Insure in» Co., 9 (). L. R., 78.



478 TIIB LAW OF Fl UK INSURANCE IN CANADA

Condition 20. (Ontario).

“No condition of the policy, either in whole or in part, shall 
he deemed to have been waived by the company, unless the 
waiver is clearly expressed in writing, signed by an agent of the 
company.” (241)

Vide cases cited under Waiver, supra, p. 125.

Condition 21. (Ontario).

“An officer or agent of the company, who assumes on behalf 
of the company to enter into any written agreement relating to 
any matter connected with the insurance, shall be deemed prima 
facie to be the agent of the company for the purpose.” (242 )

Vide casos collected sub nom Agent, supra, p. 209.

Condition 22. (Ontario).

“Every action or proceeding against the company for the re
covery of any claim under or by virtue of this policy, shall lie 
absolutely barred, unless commenced within the term of one 
year next after the loss or damage occurs." (243)

(241) Condition 20. — Corresponding section In tbe Fire Insur
ance Policy Acts of the other provinces of Canada :

British Columbia, Alberta & Saskatchewan, and Manitoba, Mat. 
cond. twenty, the same as Ontario,

Nova Scotia, stat. cond. twenty-two, the same as Ontario, except:
line 2, 4, company reads insurer.
(242) Condition 21. — Corresponding section in the Fin- Insiir- 

ante Valley Acts of tile other provtlnceB of Canada :
British Columbia, Alberta 4 Saskatchewan, and Manitoba, stat. 

cond. twenty-one, he same as Ontario, except :
line 1, Aft reads Any.
Nova Scotia, etat cond. twenty-three, the same as Ontario, except :
line 1, 2, 4, cinnpany rends insurer.
(243) Condition 22. — Corresponding section in tin- Fire Insur

ance Policy Acts of the other previous of Camilla :
British Columbia, Alberta 4 Saskatchewan, and Manitoba, stat. 

cond. twenty-two. the same as Ontario.
Nova Scotia, stat. cond. twenty-four, the same as" Ontario, exiept :
line 1, company rends insurer.
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A PROVISION THAT THE ACTION MDST BE BROUGHT WITHIN A 

LIMITED PERIOD FROM THE DATE OF THE LOSS MUST BE 
STRICTLY COMPLIED WITH.

In the Province of Quebec the contrary of this was held by 
Smith, J., (244) on the ground that there was no similar pres
cription in the law of the land which was the law the court was 
hound to follow.

Hut this decision was in effect overruled in the following case : 
Where the policy contained a condition that no suit or “action 
of any kind against the said company, for the recovery of any 
claim, upon, under, or by virtue of this policy, shall be sustain
able in any Court of Law or Chancery, unless such suit or action 
shall lie commenced within the tenu of twelve months next after 
the loss or damage shall occur; and in case any suit or action 
shall lie commenced against the said company after the cxipira- 

• tion of twelve months next after such loss or damage shall have
occurred, the lapse of time shall be taken and deemed as con
clusive evidence against the validity of the claim thereby at
tempted to be enforced."’

The Court of first instance held that where the action was 
brought a year and nine months after the fire, this condition af
forded a complete bar. The judgment was affirmed by the full 
court of Queen's Bench, Caron, .7., speaking for the court, sav
ing:—

“ There was one plea, namely that of prescription, which was 
sufficiently formidable of itself to decide the case. On this plea 
the judge in the Court below mainly rested his judgment, and 
this Court is unanimously of opinion that that judgment should 
be confirmed. The condition on the policy is express, that the 
action must be brought within twelve months next after the loss 
has occurred. In the present instance, one year and nine months 
had elapsed after the occurrence of the fire before the action was 
instituted. The Court has nothing to do with the severity of the

(244) Wilson r« States Fire Ins. Co.. 7 L. C. J., 223.
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application of the strict rule established by the condition of the 
policy,—that is the business of the parties. They made their 
contract in that sense and they must abide by the consequences. 
The judgment appealed from is therefore confirmed." (34-"> )

Prescriptions.

The condition endorsed on a policy, to the effect that no suit 
or action shall be sustainable for the recovery of any claim un
der the policy, unless commenced within twelve months next 
after the loss shall have occurred, is a complete bar to any such 
suit or action, instituted after the lapse of that term. (246)

The alleged ruling in Anchor Marine Ins. Co. vs Allen. 13 
Q. L. R., 4, TO R. L., 180—that suçh condition is invalid—ques
tioned and denied in Allen vs Insurance Co., in Q. B., which 
was confirmed in Supreme Court, 15 Can. S. C. R„ 488, in 
which Strong, ,I„ says:

“ It has over and over again been adjudged that a provision 
of this kind is valid and unimpeachable in English law and no 
authority has been quoted to show that the French law differs 
in this respect from the Engl'sh law ; on the contrary, numerous 
French authorities show that the law of France as settled by a 
general consensus of legal authors, as well as by the jurispru
dence of the Court of Cassation, agrees with the law of Eng
land."

Correspondence relatino to the claim is not a commence
ment OF AN ACTION.

A condition of the policy was as follows :

(245) Cornell vs Liver|>ool & Loudon Fire Ins. Co.. 14 L. C. J-. 2.46. 
(244Î) Cornett rs Liverpool and London Fire and L.ife 

Ins. Co., 14 I,. C. J„ 250; Whyte vs Western Ass. Co., 22
L. C. J., 215. 7 It. I,.. 100; Rousseau rs Ole d'Assurnnce Royale d'An
gleterre, M. L. R.. 1 8. C., 305; Allen rs Mendiant» Marine Ins. Co..
M. L,. IL. 3 Q. R.. 203. 10 It. L., 232 : -Simpson rs Caledonian Ins. Co., 
Q. R.. 2 Q. B.. 200.
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“ All claims under this policy shall be void unless prosecuted 
within one year from the date of loss.”

Held, that correspondence between the insured or persons 
claiming to represent him, and the insurer, on the subject of a 
loss, without any admission of liability on the part of the insurer 
was not a “prosecution” of the claim by the insured within the 
meaning of the condition.

Allen vs Merchants Marine Ins. Co., M. L. B., 3 Q. B., 293. 

“After tiie loss or damage occurs” cannot be construed

AS APPLYING TO THE COMPLETION OF THE PROOFS OF LOSS.

A policy of insurance issued by the defendant company on 
plaintiff's house contained the following among other conditions 
“Every suit, action, or proceeding against the company for the 
recovery of any claim under or by virtue of this policy shall be 
absolutely barred unless commenced within the term of six 
months next after the loss or damage occurs.” The premises 
insured under the policy were destroyed on the 4th October, 
1883, and the action was not commenced until April 18th, 1884.

It was held, that under the condition mentioned, notwith
standing another condition deferring the bringing of any action 
until after the expiration of sixty days from the completion of 
the proofs of loss, plaintiff was precluded from recovering.

Also, that the words “loss or damage” in the condition, must 
be taken to relate to the time of the occurrence of the fire. (247)

A fire insurance policy contained a condition that any action 
upon it should be barred “unless commenced within the term 
of six months next after the loss or damage shall have occurred.” 
It was held, that this condition must be considered to refer to 
the date of the destruction by fire, and not to the date at which 
the cause of action arose. (248)

(247) Blair va Sovereign Fire Ins. Co.. 7 R. & G„ 372 ; 7 C. L. T„ 
410.

(248) Peoria Sugar Refining Co. vs Canada Fire & Marine Ins. 
Co., 12 A. R„ 418.

16
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But, it was held, that this provision will not apply to a case 
where the company refused to issue a policy, and it became ne
cessary to file a bill to compel them to execute it.

A condition that any proceedings to be taken against the com
pany in respect of any loss sustained by the assured, should be 
instituted within six months after such loss should happen : 
Held, not to apply to a case where the company refused to com
plete the policy, and a bill was filed to compel them to execute 
a policy, or pay the loss sustained by destruction by fire of the 
property insured. (249)

Inamlity to comply with the provision generally will

NOT EXCUSE THE INSURED.

A. insured with a mutual insurance company by a policy ex
piring on the 26th June, 1863. 29 Viet., c. 37, passed on the 
18th September, 1865, enacted that no suit should be brought 
on any policy after one year from the loss, or one year from pass
ing the Act, if the loss had happened before, saving the rights 
of the parties under legal disability. To a pica that the loss 
hapjiencd before the Act, and that the action was not commenced 
within one year from its passing, defendants replied, that when 
the Act was passed A. was in prison (not saying for felony) and 
continued there until his death on the 21st February, 1867, and 
that the action was commenced within a reasonable time after 
his death. Held, no answer to the plea. (250)

Vide also Hyde rs Lefaivre, 32 Can. S. C. R., 474, supra, p. 
205.

Waiver of this Condition.

Vide Cousineau va City of London Ins. Co., supra, p. 130. 
Where Waiver or Estoppel is involved, vide cases collect

ed under Waiver, and Estoppel, supra, pp. 178 and 180.

(349) I’enlvy eg Iteacou Ass. Co., 7 Gr.. 130.
(200) Talltmtn va Mutual Kite Ins. Co., of Clinton, 27 U. C. K., 

100.
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Condition 23. (Ontario).
“Any written notice to a company for any purpose ol the 

statutory conditions, where the mode thereof is not exp 'y 
provided, may be by letter delivered at the head office of me 
company in Ontario, or by registered post letter addressed to the 
company, its manager or agent, at such head office, or by such 
written notice given in any other manner to an authorized agent 
of the company.” (251)

Receipt of notice.
The directors of the defendant company, upon consideration 

of the plaintiff’s application, refused the risk and returned to 
the plaintiff his promissory note, which was enclosed in a letter 
from the agent informing the plaintiff that his application was 
not accepted, directed to the post office which was given to the 
agent by the plaintiff as his address. The plaintiff not having 
applied to the post office for mail after this letter had been sent, 
until the fire took place, the court, in giving judgment, said : 
“It becomes unnecessary to consider the effect of the notification 
by the agent to the plaintiff that his application was rejected. 
I only observe in regard to it that it was through his own cul
pable negligence that he did not receive the letter.” (252)

(251) Condition 23. — Corresponding section In the Fire Insur
ance Policy Acts of the other provinces of Canada :

British Columbia, stat, cond. twenty-three, the same as Ontario, 
except:

line 4, Ontario reads British Columbia.
Alberta & Saskatchewan, stat. cond. twenty-three, the same as 

Ontario, except :
line 4. Ontario reads the North-West Territories.
Manitoba, stat cond. twenty-three, the same as Ontario, except :
line 3, for is Inserted after provided.
line 4. Ontario reads Manitoba.
Nova Scotia, stat. cond. twenty-five, the same as Ontario, except:
line 1, 4, 5, 7, company reads insurer.
line 4. Ontario reads Nova Scotia.
line 4, registered post letter reads letter mailed, postage prepaid 

and registered.
(252) Henry vs Agricultural Ins. Co., 11 Or.. 125.
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Under 36 V., c. 44, s. 38 (0.), it is enacted that whenever a 
notification in writing shall have been received by a company 
from a person already insured of his having insured an addi
tional sum on the same property in some other company, the said 
additional insurance shall be deemed to be assented to, unless the 
company so notified shall within two weeks after the receipt of 
such notice signify to the party in writing their dissent. It was 
held, that under this section the insured must prove not only the 
sending of the notice, but its actual receipt by the company ; and 
that on the evidence set out in the report, there was no sufficient 
proof of either the sending of such notice or its receipt. (253)

It was also held that the mere posting of a notice, without 
showing that it reached the secretary of the company, was not a 
compliance with the condition requiring that subsequent mort
gages should be notified to the company or the policy would be 
void. (254)

By the terms of the interim receipt, it was provided that the 
directors should have power to cancel the contract at any time 
within thirty days “by causing a notice to that effect to be mail
ed to the applicant” at a specified address. The general man
ager of the company proved that he directed a letter, declining, 
to be sent to the plaintiff ; that he saw it written and placed 
with other letters to be sent; and that one H., a clerk in the of
fice, had charge of them, and his duty was to address them to 
the parties and enter them in the mailing book. The mailing 
book was produced with an entry in it of this letter ; and H. 
swore that this entry was in his writing, and that he had no rea
son to doubt that the letter had been mailed. The plaintiff (the 
insured), however, swore that he had never received it. Per 
Hagarty, C. J., on this evidence the question of mailing must 
have been submitted to the jury who should have found that it 
had been mailed. Per G Wynne, J., a verdict finding otherwise 
could not have been sustained. (255)

(253) Lyons t'« Manufacturers & Merchants' Mutual Ins. Co., 28
r. c. c. p., is.

(254) McCann is Waterloo Mutual Ins. Co., 34 U. C. R., 370.
(256) Johnson is Provincial Ins. Co., 27 Ü. C. C. P„ 404.
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It was proved that the plaintiff had mailed the company a no
tice properly addressed of a further insurance, which the jury 
found they had received, and that they had not within two weeks 
thereafter notified the insured of their dissent. Held, that the 
notice must be presumed to have reached the company as there 
was no evidence of its non-receipt ; and that under 30 V., c. 44, 
s. 38 (0), they must be deemed to have assented to it, no dissent 
having been signified by them within two weeks after the time 
when the notice would have been received in regular 
course. (250)

Variations and Additions.

The statute provides, supra, p. 354, that variations and addi
tions to the statutory conditions shall only be in force so far as 
by the Court or Judge, before whom a question is tried relating 
thereto, they shall be held to be just and reasonable to be exacted 
by the company, and then only in the event of their being print
ed in conspicuous type and in ink of a different colour and with 
the notice mentioned in the statute.

Conditions dealing with the same subjects as those given 
by the statute and being variations of the statutory conditions 
should be tried by the r ' ml afforded by the statute and held 
not to be just and rei de if they impose upon the insured
terms more stringent c. onerous or complicated than those at
tached by the statute to the same subject or incident. (257)

The reasonableness of a condition is to be tested with relation

(256) Shannon vs Hastings Mutual Ins. Co., 26 U. C. C. P., 380; 
2 A. R., 81.

Vhle also Dominion Grange Ins. Co. vs Bradt, supra, p. 476.
(257) Butler vs The Standard Ins. Co., 4 A. R., 391.
May vs The Standard Ins. Co., 5 A. R„ 605.
Baliagh vs The Royal Ins. Co., 5 A. R„ 87.
Smith vs City of London Ins. Co., 14 A. R., 328; a If. 15 Can. S. C. 

R., 69, per Ritchie, C. J., & Strong & Fournier, JJ„ G Wynne, J„ dis
senting.
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to the circumstances of each case at the time the policy is is
sued. (258)

Size of type.

Where, in a policy, variations from the statutory conditions 
were printed in type of the same size and shape of the statutory 
conditions, but in bright scarlet, whereas the latter were in black 
ink. Held, that the requirements of sec. 169 of the Ontario In
surance Act, B. S. 0., 1897, c. 203, were sufficiently complied 
with. (259)

Failure to indicate variations.

In an action on a fire policy, upon which the statutory condi
tions were not indorsed, but which was on its face declared to be 
subject to the company’s conditions indorsed, the eleventh pro
vided that the insured should do all in his power to save and 
protect the insured property, and prevent injury thereto. By 
the seventeenth condition the non-fulfilment of these conditions 
entailed the forfeiture of the policy. The jury found specially, 
amongst other things, that the plaintiff wilfully neglected to 
save, and prevented others from saving, the insured property, 
whereby his goods were prevented from being saved, but they 
disagreed as to the defence of fraudulent over-valuation. It 
was held, that under the decision of the Privy Council in Par
sons vs Citizens’ Ins. Co., 7 App. Cas., 96, the policy must be 
taken to be a policy with the statutory conditions only; and a 
new trial was granted that the case might proceed as upon such 
a policy. (260)

Where a fire insurance policy does not contain the statutory 
conditions, but contains other conditions not printed as varia-

(258) Smith vs City of London I ne. Co., supra p. 486.
McKay vs Norwich Union Ins. Co., infra, p. 493.
Italia gh vs The Royal Ins. Co., 6 A. It., 87.
(200) Lount vs London Mutual Ins. Co.. 9 0. L K., 549.
(200) Devlin t'S Queen Ins. Co., 46 U. C. R„ 611.



STATUTORY CONDITIONS 487

lions, it must be read as containing the statutory conditions and 
no others. Citizens Ins. Co. vt Parsons, 7 App. Cas., 96, follow
ed. And the law in this respect has not been altered by 55 V., 
e. 39, s. 33 (0). Where, in the application, the insured was 
asked whether any incendiary danger to the property was 
threatened or apprehended, and untruly answered “no”. Held, 
that the poliev was avoided. (261)

Variation to Condition 1.

Non-disclosure op title or incumbrances.

The plaintiff and his brother, being joint owners of land 
whicli their father had conveyed to them, subject to a mortgage 
to C., gave a mortgage to the father to secure the balance of pur
chase money, the father covenanting to pay C’s mortgage. Un
der an agreement with his father and brother, the plaintiff, who 
was a carpenter, at his own expense built a dwelling-house for 
his own use on a quarter of an acre of the land, the agreement 
being that, if the brothers should not lie able to pay for the land, 
the plaintiff should have the house as his own. The house was 
placed on blocks of wood, and was held by its own weight on 
them. The plaintiff, in his application for insurance on the 
house and contents, in answer to the question “Title, held in fee, 
or how?” answered “In fee”; and to the question “Incumbered 
or not? If yes to what amount—how much land does incum
brance cover, and for what purpose created?” he answered 
“None”. But he stot/si to the agent that there was on the land 
a mortgage, but nothing against the house, which he held in fee 
unincumbered.

There was a variation to the statutory condition indorsed on 
the policy that incumbrances should be disclosed and that the 
failure to do so would void the policy. No question was raised 
as to the reasonableness of the variation.

Held, that the house was not insured as a chattel but as real-

(261) Findley l'« Fire Ins. Co. of N. A., 25 0. R., 516.
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ty ; and that the failure to disclose the incumbrance was 
fatal. (262)

A condition was added by the company that if the assured 
should make any misrepresentation or concealment, or omit to 
make known any fact material to the risk, or make any untrue 
statement as to ownership or title, the policy should be void— 
without providing, as in the statutory condition, that such mis
representation must be material to the risk, and should void the 
insurance only as to the property affected by it.

Per Patterson, J., agreeing with Spragge, C. J., such condi
tion was unreasonable, and was in effect declared to be so by the 
statute. (263)

The defendants, in the prescribed manner, indorsed upon the 
plaintiff’s policy as an addition to tlie first statutory condition, 
a condition providing that any fraudulent misrepresentation in 
the application, or any false or incorrect statement respecting 
the title or ownership of the applicant, or the concealment of any 
mortgage or execution or any incumbrance on the property or 
on the land on which it was situate, should avoid the policy un
less the directors in their discretion should see fit to waive the 
defect. In his application the plaintiff stated that the land on 
which the building proposed to be insured was situated was in- 
cumbered by a mortgage for $1,500, but omitted to disclose that 
it was also charged, together with other property, with a small 
annuity in favour of his father. The omission was not explain
ed, but it was not attributed to any fraudulent intent. The de
fendants pleaded that the non-disclosure of that charge avoided 
the policy under the first statutory condition, or the above addi
tion thereto. The jury found that the existence of the annuity 
was not material to be made known to the defendants. Held, 
affirming 14 O. R., 506 : (1) That the non-disclosure of the an
nuity was the concealment of an incumbrance within the mean-

(202) Phillips vi Grand River Farmers’ Mutual Fire Ins. Co., 46 
ü. C. R., 334.

(263) Butler vi Standard Fire Ins. Co., 4 A. R., 391.
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ing of the added condition. (2) That the added condition was 
not a just and reasonable one because it was not limited to such 
facts or matters as were material to be made known to the com
pany. (3) That the divisional court might determine whether 
the condition was a just and reasonable one, and that it was not 
necessary that it should first have been raised at the trial. (264)

A policy provided, by way of variation of statutory condition 
1, that any incumbrance by way of mortgage should be deemed 
material to be known to the company within the meaning of the 
said statutory condition. It was held, that this was too wide to 
be just and reasonable, and that the Court had to determine 
whether the non-disclosure of the mortgage was a material fact, 
the onus being on the defendants who asserted its material
ity. (265)

Variation to Condition 3.

The word “agent” may be altered to read “company’s 
secretary only”.

A variation from the statutory conditions striking out from 
the third statutory condition the words “or its local agent” in 
the clause requiring notice of a change material to the risk 
to be given to “the company or its local agent" and providing 
that wherever the words “agent” or “authorized agent" occur 
in the statutory conditions such agent or authorized agent shall 
be held to mean the company’s secretary only, was, in the case 
of a company having its head office in the Province of Ontario 
and more than four hundred local agents in the Province, held, 
as to the third statutory condition, to be just and reasonable, and 
notice to a local agent insufficient. (236)

(204) Reddick vt Saugeen Mutual Fire Ins. Co., 15 A. R., 303, 
(260) Lount t'« London Mutual Fire Ins. Co., 9 O. L. R., 049, 

Street, J.
(260) Lount $8 London Mutual Fire Ins. Co., 9 O. L. R„ 099.
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Condition aoainst aliénation held unreasonable.

By a condition in a policy of insurance additional to the statu
tory conditions, it was provided that “when property insured... 
or any part thereof shall be alienated, or in case of any transfer 
or change of title to the property insured, or any part thereof, 
or of any interest therein without the consent of this company 
indorsed hereon, or if the property hereby insured shall be levied 
upon, or taken into possession or custody under any legal pro
cess, or the title be disputed in any proceeding at law or equity, 
this policy shall cease to be binding upon the company.” It was 
held, that such conditien was not just or reasonable, and that it 
was not binding. (267)

Vacancy Cases.

A CONDITION THAT VACANCY FOB TEN DAYS SHOULD VOID THE 
POLICY, HELD REASONABLE.

The defendants issued a policy of insurance against tire, dated 
23rd April, 1889, upon a house of the plaintiff. The applica
tion, signed by the plaintiff, stated that the house was occupied 
as a residence by the plaintiff’s son. A fire took place on the 
14th November, 1889, at which date and for six months previous
ly the house had been unoccupied. One of the special conditions 
indorsed upon the policy was that if a building became vacant 
or unoccupied and so remained for ten days, the entire policy 
should be void. The plaintiff and his wife swore that when the 
agent came to him and drew the application, he asked the plain
tiff if there was any one in the house at the time, and the plain
tiff told him that his son was living there at the time, but was 
going to leave in about two weeks, and asked if that would make 
any difference, and was informed by the agent that it would not. 
By a clause in the application, the plaintiff agreed that no state
ment made or information given by him prior to issuing the pol
icy to any agent of the defendants, should be deemed to be made

(267) Sands vi Standard Ins. Co., 27 Or., 167.
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to or binding upon the defendants unless reduced to writing and 
incorporated in the application; and on the margin of the appli
cation there was a notice showing that the powers of agents were 
limited to receiving proposals, collecting premiums, and giving 
the consent of the defendants to assignments of policies. Held, 
that the special condition referred to was not an unreasonable 
one, and that the agent had no power to vary it ; and an action 
to recover the amount of the loss was dismissed. The plaintiff 
at the trial sought to give evidence of certain transactions be
tween the agent of the defendants and a brother of the plain
tiff, for the purpose of showing Hint the plaintiff, having become 
aware of them before the application made by him, was justiiied 
in believing that the defendants did not regard the conditions 
as to occupation as a material one. It was held, that this ev
idence was properly rejected. (2(18)

A variation of statutory condition 3 in a policy of fire insur
ance providing that “if the premises insured become untenanted 
or vacant and so remain for more than ten days without notify
ing the company", etc., “the policy will be void’’, is a reasonable 
condition, and the word “untenanted" therein must be read as 
synonymous with “unoccupied”. Where, therefore, the occupant 
of a house ceased to reside in it for several weeks, but left fur
niture and clothing therein, while a person went there for domes
tic purposes, and on two occasions the insured's husband slept in 
the house, it was held that the house was untenanted and vacant 
within the meaning of the condition. (2(19)

But a condition that if the premises (dwelling-houses)
SHOULD BECOME VACANT THE POLICY WILL BE VOID, IS UN
REASONABLE.

The defendants insured seven houses belonging to the plain
tiff, which had been mortgaged by him to a loan company, and 
which were described in the policy as “a two-story frame, rougi -

(208) Peck V» Agricultural Ins. Co., 19 O. R.. 494.
(209) Spahr r« North Waterloo Ins. Co.. 31 O. R., 626.
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cast, felt-roofed block... containing seven dwell'"ngs, six of 
which are occupied by tenants, and one by assured.” In the ap
plication, filled up by defendants* agent, the question as to how 
many tenants was answered “six tenants and applicant”, the 
agent informing defendants that “the largest house of the lot 
the applicant will occupy himself.” A variation of the statu
tory conditions was printed on the policy in these words: “This 
policy will not cover vacant or unoccupied buildings (unless in
sured as such), and it the premises shall become vacant or un
occupied. .. this policy shall cease and be void unless the com
pany shall by indorsement... allow the insurance to be con
tinued.” A fire occurred by which the houses were destroyed, 
and the defendants paid the loan company the amount of their 
mortgage, under a prior general agreenlent with them by which 
the policy was to be treated between the parties to the agree
ment as unconditional except as to the mortgagor, and whereby 
the defendants were entitled, upon payment to the loan com
pany under the policy or otherwise of any loss as to which they 
claimed to have a defence against the mortgagor, to be subroga
ted to the loan company’s rights and to have the mortgage as
signed to them. For some months prior to the fire several of 
the houses became and remained vacant, of which the plaintiff 
was aware, but of which he did not notify the defendants. In 
an action by plaintiff upon the poliev: Held, that the actual 
facts as to occnpaney being before them at the time of the ap
plication, the defendants were liable, nor were they relieved by 
their variation of the statutory conditions that the policy would 
not cover vacant unoccupied houses : Held also, that the varia
tion as to the premises becoming vacant or unoccupied where, 
as here, the houses were of a class likely to be occupied by 
tenants for short periods, was unreasonable, and the reasonable
ness of the variation was to be tested with relation to the cir
cumstances at the time the policy was issued. It was held, that 
the fact that several of the houses were vacant to plaintiff's 
knowledge for some months before the fire, was. under the 
third statutory condition, a change material to the risk, which
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was thereby increased, and the failure to notify the defendants 
avoided the policy “as to the part affected’’, which in this case 
was the whole block. Held also, that the meaning of the word 
“risk” in the third statutory condition is not distinguishable 
from the same word in the first statutory condition, and that 
subsequent mortgages executed by plaintiff were matters relat
ing to title, and were not covered. (270)

Variation to condition 4.
Vide addenda et corrigenda supra.

Variation or addition to Condition 9.
Partial loss.

The insurance was upon goods valued in the application at 
$15,000. The policy was dated the 11th June, 1902, and the 
fire occurred on the 12th July following, with the loss of $6,250. 
The defendant’s policy was for $3,000 ; there was other insur
ance to the amount of $7,000, and the total value of the goods 
at the time of the fire was $9,274.62. Statutory condition No. 
9 provided that “in the event of any other insurance on the 
property herein described having been assented to as aforesaid, 
then this company shall, if such other insurance remains in 
force, on the happening of any loss or damage only be liable for 
the payment of a ratable proportion of such loss or damage, 
without reference to the dates of the different policies.” A 
special condition was endorsed on the policy as follows : “The 
assured shall not be entitled to recover from this company more 
than two-thirds of the actual cash value, unless more than such 
two-thirds value, as represented in the application, shall have 
been insured, in which case the company shall be liable for such 
proportion of the actual value as the amount insured bears to 
the value given in the application. In the case of property 
other than buildings, if the property insured is found, by ar
bitration or otherwise, to have been overvalued in the applica
tion for this policy, the company shall be liable (in the absence 
of fraud) for such proportion of the actual value as the amount

(270) McKay v« Norwich Union In». Co., 27 O. R., 251.
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insured bears to the value given in the application." Held, that 
the special condition was inapplicable to the case of a partial 
loss, and that the plaintiff was entitled to recover from the de
fendants three-tenths of the amount of his loss in accordance 
with statutory condition No. 9. (271)

Abatement based on subsequent insurance.—Limitation 
OF AMOUNT RECOVERABLE.

The fourth variation was, that in no case should the insured 
be entitled to recover more than two-thirds the actual value of 
any building or contents or other property insured; nor in case 
of further insurance by the insured or other party more than 
l he ratable proportion of two-thirds of the actual value without 
reference to the .late of the different policies ; that any general 
policy on different properties shall be treated as a special policy 
on each property for the whole amount thereby insured. The 
insurance was $100 on barn and stables valued at $1,200, and 
$900 on contents valued at $3,000. It was held, that as to the 
latter part of the condition referring to further insurance by 
the insured or other party, it was unjust and unreasonable ; but 
as to the former part thereof, us to the payment of not more than 
two-thirds of the value of the property insured—which meant 
at the time of loss—it was just and reasonable. (272)

Co-insurance clause held reasonable.

Where the premium is reduced in consideration of the inser
tion in a policy of fire insurance, in the manner prescribed by 
the Ontario Insurance Act, R. S. O., c. 203, s. 139, of the con
dition commonly known ns the “co-insurance condition”, that 
condition is primâ facie valid and should not be held to be “not 
just and reasonable” within the meaning of s. 171 of the Act, 
without evidence to that effect. (273)

(271) Barrett VI (lore District Mutual Ins. Co., 40 C. I,. J., 30.
(272) llraliau r* Ontario Mutual Ins. Co., 14 O. It.. 368.
(273) Dckhardt t’« Lancashire Ins. Co., 27 A. R., 373. (affirmed 

by Supreme Court of Canada, November 13. 1900).
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The defendant company delivered to the plaintiffs a policy of 
lire insurance containing this provision: “It is a part of the 
considération of this jiolicy, and the basis upon which the rate 
of premium is fixed, that the assured shall maintain insurant»' 
on the property covered by this policy, of not less than seventy- 
live jter cent of the actual cash value thereof, and that failing 
to do so, the insured shall be a co-insurer to the extent of such 
deficit, and in that capacity shall bear his, her, or their propor
tion of any loss." It was held, that this was in the nature of a 
condition and was invalid if not prints'll in the manner provided 
by sec. 115 of H. 8. 0., e. 167. (274)

Variation to Condition Id.

13(b).

Upon a policy issued by a mutual company the statutory con
ditions were indorsed with variations, one of which was (being 
the same as s. 56 of the Mutual Act, R. S. 0., 1877, c. 161), 
that the proofs, declarations, etc., called for by the statutory 
conditions, should be furnished to the company in writing with
in thirty days after the loss. The loss occurred on the 2nd Oc
tober, 1878, and on the fifth the plaintiff notified the defen
dants by letter. A few days after the plaintiff saw one S„ an 
agent of the defendants for obtaining applications, though not 
for collecting claims, but one who had acted for plaintiff in set
tling a p vious loss with defendants, and asked him to 
act for him on this occasion and do what was proper, which 8. 
promised to do. (In 17th October the defendants’ president 
came up and saw plaintiff, who informed him of the loss, and 
of all the circumstances relating thereto, and plaintiff was told 
by him in answer to his inquiry that nothing further need be 
done. The plaintiff in consequence did nothing; but subse
quently, on the plaintiff hearing that the defendants disputed 
the claim, some correspondence took place, which resulted in the

(274) Wanless r« laincnahlre Co.. 2a A. R„ 224.
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plaintiff employing a solicitor, and proofs were thereupon put 
in, but after the lapse of thirty days. It was held, that s. 2 of
R. S. 0., 1877, c. 162, relieving the insured under certain cir
cumstances from forfeiture for non-delivery of the proofs of 
claim, applies to mutual insurance companies, and to the time 
of delivery as well as insufficiency in the proofs. Held also, 
under the facts set out in the report, that the omission to deliver 
the proofs in proper time arose from accident or mistake, within 
the meaning of that clause. (275)

13 (e)
After 36 V., c. 44, which gave relief in Mutual Company 

cases, it was held that a condition that the certificate should be 
from the magistrate most contiguous td the place of fire was 
unreasonable and accordingly it was declared null and 
void. (276)

Variation to condition 16.
Vide addenda et corrigenda supra.

Variation to Condition 17.
Where the statutory condition provided that no action should 

be brought until 30 days after the proofs of loss, it was held that 
a variation altering the word “thirty” to “sixty” was not just 
or reasonable. (277)

In the body of the policy, after stating that it was made sub
ject to the conditions therein contained or thereon indorsed, 
that is to say, the statutory condition-, as varied by the condi
tions thereunder written, etc., it was added, “In case of loss pay
ment shall be made within sixty days after completion of the 
proof of loss in accordance with said conditions.” It was held,

(275) Robins vs Victoria Mutual Fire Ins. Co., 6 A. R., 427.
(276) Shannon vs Hastings Mutual Ins. Co., 2 A. R., 81 ; 2 Can.

S. 0. B, 394.
(277) Smith vs City of London Ins. Co., 14 A. R„ 328; 15 Can. S. 

C. R., 69.
Vide also Hartney vs North British Fire Ins. Co., 13 O. R., 681.
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that this was a condition, and that not being headed in accor
dance with the statute, it could not vary the 17th statutory con
dition indorsed, which required payment in thirty days. (278)

Variation to Condition 22.

A variation reducing the time for bringing the action to sir 
months is unjust and unreasonable. (279)

Variations generally.

A provision in the body of the policy exempting from prairie 
fires, is invalid, and should appear as a variation.

The policy contained in the body of it the words “The com
pany is not responsible for loss caused by prairie fires’’, and de
fendants contended that, as plaintiff had alleged the contract 
of insurance to be an absolute one, he could not recover without 
an amendment setting up the policy correctly and proof that 
the loss was not caused by a prairie fire. Held, that such qual
ification or exception to the absolute contract of the company 
must be regarded as a condition of the insurance within the 
meaning of the Act, and that as it was not one of the statutory 
conditions it would be legal and binding on the assured only if 
it were indicated and set forth on the policy in the manner 
prescribed by the Act, which it was not, and in pleading the 
plaintiff might ignore it altogether as he had done. (280)

A VARIATION REQUIRING THE PREMIUM TO BE PAID IN CASH IS 
REASONABLE.

A premium note dated the 24th May, 1880, given on effecting 
an insurance with the defendant company, stated that the in-

(278) Sauvey es Isolated Risk and Farmers' Fire Ins. Co., 44 Ü. 
C. R., 523.

(279) Merchants Fire Ins. Co. fa Equity Fire Ins. Co., 9 O. L. R., 
241.

(280) Green V» Manitoba Ass. Co., 13 Man. R., 395.
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*uie<l for value received on policy No. 1, 405, dated the 6th 
May, 1880, promised to pay the company $14.50 on the 24th 
December, 1880, with interest at seven per cent., and contained 
an agreement that if the note were not paid at maturity, the 
whole amount of the premium should be considered as earned, 
and the policy should be null and void so long as the note re
mained unpaid. Upon the policy, which was dated the 14th 
May, 1880, and took effect from the 24th May, 1880, was in
dorsed a variation condition that the policy should not be valid 
or binding until the premium was actually paid, unlesa credit 
was given for it ; and in that case it was n condition of the con
tract “that if such premium be not paid.... 18...., the whole 
amount of premium shall then he considered ns earned, ami the 
policy shall be null and void, so long as any part thereof remains 
unpaid”. The application, which was made a part of the policy, 
stated that the premium was due on the 24th Decemlier 1880. 
It was held, that the omission to fill up the blank in the con
dition, did not prevent its operating, for the condition would 
he perfect without the figures “18” which might be rejected as 
surplusage; hut that the condition could be reformed by insert
ing the words and figures evidently intended—namely, the 24th 
December, 1880; or might have been filled up by the parties. 
Held also, that the condition was not unreasonable, being in ef
fect the same as that provided for in tile case of mutual insur
ance companies by R. S. ()., 1877, c. 161. (281)

So ALSO 18 A VARIATION I'ROVIDINO THAT THE NON-PAYMENT 

OF A NOTE IIIVEN FOII A CASH PREMIUM SHOULD VOID THE 
POLICY.

Ballagh rs lloyal Mutual Ins. Co., 5 A. R.. 87.

(281) Rears u Agricultural Ins. Co., 82 U. C. C. P., 585.
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CHAPTER IX

MUTUAL INSURANCE.

History. — Principles. — Legislation in different provinces. — 
Assessments. — Cash premium insurance. — Municipal 
County Insurance, Quebec. — Municipal Mutual Insur
ance, Quebec. — Diocesan Mutual insurance, Quebec. — 
Butter and Cheese Factories Insurance, Quebec. — Live 
Stock Insurance, Ontario.

Very early in the history of Canada the importance of insur
ance was realized by the community generally. Whether it was 
by reason of the difficulty of obtaining insurance from the 
limited number of regular fire insurance companies carrying on 
business in Canada or not, the fact remains that in 1834 in 
Lower Canada, in 1836, in Upper Canada, legislation was pass
ed making provision for the organization of Mutual Insurance 
Companies.

Principle of Mutual Insurance.

“ The leading principle of Mutual Insurance Companies, and 
that which constitutes their essential difference from Proprie
tary Companies, is, that each person whose property is insured 
becomes a member of the Company. The several members are, 
as the name indicates, insurers of each other; their capital con
sists of such amount of premiums as by their Act of Incorpora-
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tion they are required to have subscribed before commencing 
business, the deposit notes given therefor, and for such other 
insurances as are effected from time to time by the increasing 
number of members, and of a lien upon the land and premises 
of each member upon which insurances are effected for the full 
liability of such member. The Act of 6 Wm. IV., ch. 18, passed 
for the purpose of authorizing the establishment of Mutual In
surance Companies in this Province, kept the fundamental prin
ciples upon which such Companies came to be established scru
pulously in view, and it is, I think, much to be lamented, having 
in view the security of those insuring, that the Legislature 
should have ever sanctioned any real or apparent departure from 
those fundamental principles.” (1)

To clearly apprehend the earlier decisions, it may be worth 
while to state briefly the main provisions of the Mutual Com
panies Acts as they appear in the Consolidated Statutes of Up
per and Lower Canada, and the amendments which were from 
time to time made.

In Upper Canada forty, and in Lower Canada, sixty, persons, 
who signed the subscription book, were sufficient to authorize 
the incorporation of a Mutual Insurance Company, which com
pany might insure dwelling-houses, stores, shops and other build
ings, household furniture and merchandise against loss or dam
age by fire, whether happening by accident, lightning or by any 
other means, except that of design in the insured, or by the in
vasion of an enemy, or by an insurrection.

The legislation for Upper Canada authorized the business 
being separated into two departments, hazardous and non- 
hazardous, and the directors were authorized to make a scale of 
risks for each branch, keep the accounts separate, and that the 
members insuring in one branch should not be liable for any 
claims on the other branch.

The characteristic method of paying and securing the pay-

(1) Gwynne, J., Storms vt Can. Farmers’ Mutual, 22 ü. C. C. 
P„ 76.
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ment of losses provided for in the legislation of both provinces 
was the giving by the members of promissory notes payable on 
demand before they received their policies, for a sum of money 
proportioned according to the classification of risk established 
by the directors. A part of the sum secured by the note was 
made payable at the time tile risk was taken and the balance 
was liable to assessment from time to time to pay the losses and 
liabilities incurred by the company during the currency of the 
policy.

Another essential element which at first characterized these 
mutual insurance companies was the provision by which the 
real property of the members became hypothecated as security 
for the payment of its losses.

S. 12 of the Lower Canada Act, (C. S. L. C., c. 68), provided 
that “All real property belonging to the insured at the time of 
the date of the policy or during the continuance thereof shall 
be hypothecated to the company from the date of the policy for 
the amount of the deposit note given to the directors by the par
ty insured.”

And in addition, by s. 24, if all the deposit notes were insuf
ficient to pay the losses, each member became liable to pay an 
additional assessment of one dollar in two hundred, if required.

In Upper Canada, s. 67 of the Act, (C. S. U. C., c. 52), pro
vided that “All the right and estate of the assured at the time 
of the insurance to the buildings insured by the company, to the 
lands on which the same stand, and to all other lands thereto 
adjacent mentioned and declared liable in the policy of insur
ance, shall stand pledged to the company ; and the company may 
sell, demise or mortgage the same or any part thereof, to meet 
the liabilities of the assured for his proportion of any losses or 
expenses accruing to the company during the continuance of his 
policy.” ■

And s. 80 contained a provision similar to that in Lower 
Canada by which an additional assessment to the extent of one 
per cent, might be made upon the assured.
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Security for policy-holders.

In both provinces, inasmuch as the security of a policy-holder 
rested largely upon the real property of the members, provision 
was made by which a change in title or the addition of incum
brances voided the policy. The Consolidated Statutes of Lower 
Canada, c. 68, s. 25 provided as follows :

“ 25. Any such company may insure by the same policy, ar I 
at one time, for any term not exceeding five years, and any pol
icy of insurance issued by the company, and signed by the Pres
ident, and countersigned by the Secretary, and in the form in 
the Schedule A of this Act, shall be valid and binding on the 
company in all cases where the insured party has, at the time 
the damage occurs, the title or estate described by him at the 
time of effecting the insurance, to the land on which any prop
erty damaged by fire is situate ; but if the insured has a leas 
title or estate in such property, or if the same is incumbered 
otherwise than described as aforesaid, the policy shall be void; 
and tlie description of every such title or estate or incumbrance, 
shall be written on the back of the policy, and signed by the 
President and Secretary of the company.”

While Consolidated Statutes of Upper Canada, c. 52, s. 27, 
provided that:

“ 27. If the assured has a title in fee simple unincumbered 
to the building or buildings insured, and to the land covered by 
the same, any Policy of Insurance thereon issued by the compa
ny, which is signed by the President and countersigned by the 
Secretary, shall lie deemed valid and binding on the Company, 
but not otherwise ; but if the assured has a less Kstate therein, 
or if the premises be incumbered, the Policy shall be void, un
less the true title of the assured, and of the incumbrance on the 
premises, be expressed therein and in the application therefor.”

In White vs The Agricultural Mutual Ass. Co., (2) Mr. Jus-

(2) 22 ü. C. C. P„ 08.
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tice Uwynne in his reasons for judgment points out that the 
two sections of the consolidated act, 27 and 67, had been sep
arated from their natural context in the original Act, 6 Wm. 
IV., c. 18, (Upper Canada), a ml if read together allowed that 
the reason for voiding the policy where title or incum
brances were either incorrectly stated or concealed, lay in the 
fact that the real property of the insured was pledged to the 
company as security for its losses and expenses, and that the 
lien only attached upon policies of mutual insurance, where the 
insured became members of the company and liable as such to 
contribute to its losses, but that such lien has no place in the case 
of a policy issued for a cash premium, which, being once paid, 
discharges the insured from all liability, and that the. persona 
insured upon this principle, not being, in virtue of their policies, 
members of the company, are not liable to any future demands 
or liabilities.

The Mutual Insurance Companies Acts of Quebec were con
solidated in 1883, by 45 V., c. 51. The provisions of that 
Act are substantially contained in the Revised Statutes of 1888, 
and as in Ontario, the two sections of the old act, 4 Wm. IV., re
lating to title and incumbrances and the hypothecation of the 
member’s lands as security for his premium note, were separated 
and are contained in articles 30 and 49.

In the consolidated statutes alienation by sale or otherwise, 
in both provinces, voided the policy, but the grantee or alienee 
might have the assigned policy confirmed to him by the com
pany. (C. 8. L. C., c. 68, s. 28 ; C. 8. IT. C., c. 52, e. 30).

In both provinces also, alterations which affected the insur
ance or exposed the insured property to greater risk from fire, 
voided the policy. (C. 8. L. C., c. 58, s. 29 ; C. S. U. C., c. 52, 
a. 34).

Double insurance without the consent of the company also 
voided the policy in both provinces, but in Upper Canada there 
was an additional provision that the assent of the company 
should be assumed unless the company dissented within two
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weeks after receipt of notice of the subsequent insurance. (C. S. 
L. C., c. 68, s. 30; C. S. U. C., c. 52, s. 28).

S. 22 of the Lower Canada Act provided that the member 
failing to pay his assessment should not be entitled to recover 
for any loss, but nevertheless the amount due on his deposit 
note might be recovered.

In Upper Canada, there was no provision voiding the policy 
for non-payment of the assessment until the amendment made 
in 1865, by 29 V., c. 37, s. 5.

In both provinces, there was a provision, somewhat more 
elaborately provided for in Lower Canada than in the other 
province, by which, upon a loss occurring notice was required 
to be given to the company, and if the insured and the company 
could not agree, an expertise or arbitration was provided for; 
and it was only after the award had been made that an action 
would lie, while a further provision in Upper Canada restrained 
the issue of execution until six months after judgment.

In Ontario when the Mutual Companies Acts were consolidat
ed in 1873, 36 V., c. 44, it was provided by s. 69 that any lien 
for the premium note or undertaking upon lands upon which 
the insured property was situate should cease after the Act came 
into effect.

But the provisions in the earlier acts with respect to voiding 
the policy for misrepresentation as to title or incumbrances, or 
alienation by sale or otherwise, were continued by secs. 36 and 
39.

Apparently the Legislature, in view of the fact that the in
surance had ceased to be a charge upon the lands, deemed it ad
visable to abrogate these provisions relating to title and incum
brances, and by 39 V., c. 7, the provisions of s. 36 of 36 V., c. 
44, were eliminated.

S. 39 however was retained, by which it was provided that 
in case any property, real or personal be alienated by sale, 
insolvency or otherwise, the policy should be void, but made 
provision that in case of a sale or mortgage with the assent of 
the company, the assignment of the policy might be ratified.
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The provision voiding policies in mutual coni|>anies for alie
nation, which was carried into the llcvised Statutes of 1877, 
as c. 161, s. 41, was dropped in the Consolidation of 1887, 50 
V., c. 26.

After the Fire Insurance Policy Act was brought into force, 
it was held in a number of cases, and finally affirmed in ihe 
Supreme Court in Frey vs Mutual Ins. Co. of Wellington, that 
the statutory conditions had no application to mutual insurance 
companies, and the legislature thereupon proceeded to provide 
by express legislation, 44 V., cap. 20, that the Fire Insurance 
Policy Act should so apply.

In Ontario the provision as to arbitral ion to settle the 
amount of loss which was to precede any action was drop|ied in 
the Consolidation of 1887, 50 V., c. 26, as the general provisions 
of the statutory conditions by this time had been made appli
cable to Mutual Insurance Companies.

By this last Act all the original features which characterized 
mutual insurance in Ontario were swept away, except the enact
ments for organizing companies, and the assessment of premium 
notes.

These provisions are now contained in the Ontario Insurance 
Act, B. S. 0. 1897, c. 203.

In Quebec, on the other hand, the provisions hypothecating the 
members’ immoveable property as security for their premium 
notes, and making the policy void where there was a change of 
title, or where the property was incumbered, and the special 
provisions for expertise, were retained and continued in the 
Revised Statutes in articles 5303, 5307, 5308 and 5322.

The effect of the Quebec Insurance Act, 8 E. VII, c. 69, upon 
these and other sections of the Revised Statutes of Quebec arc 
discussed, infra, p. 561.

Statutory Conditions.

Legislation providing for the organization of and carrying on 
of business by Mutual Fire Insurance Companies has been passed 
in the Provinces of Manitoba, British Columbia, Alberta
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Saskatchewan and Nova Scotia. This legislation in its main 
features, is similar.

Ilut whereas in all the provinces of Canada except Nova 
Scotia, the statutory conditions are expressly made applicable to 
Mutual Insurance Companies (3), no such provision is contained 
in the Nova Scotia statute, (3 & 4 E. VII., c. 46) and the 
statutory conditions in that province, therefore, have no applica
tion to policies issued on the purely mutual system. That this 
is the fact is made abundantly clear by the following considera
tions and is supported bv judicial decision. (4)

S. 31 provides as follows : “Every condition indorsed upon or 
affecting any policy of insurance which shall be held by the 
court or judge before whom any question relating thereto shall 
be tried not to lie just and reasonable, shall be absolutely null 
and void.”

A clause such as this is quite inconsistent with the terms of 
the Fire Insurance Policy Act, II. S.N. S. c. 147. It is in fact a 
reproduction of the provision relating to variations at the end of 
e. ll. of that act. which provides that variations shall only be in 
force so far as the court or judge may deem them reasonable.

S. 31 makes misrepresentation in the application, false state
ments as to title or ownership, concealment of incumbrances, 
failure to notify the company of change of title, a cause for void
ing the policy, whereas by the statutory conditions 1 and 3, such 
matters only void the policy when the same are material to be 
made known to the company.

Ss. 35 and 36 void the policy for double insurance. A similar 
provision is contained in the statutory condition No. 9.

S. 37 voids the policy for alienation, although, where the 
policy is transferred to a mortgagee, the transfer may be allowed

(8) H. S. O. 1887, e. 303. s. 166; R. S. M„ c. 86. e. 43; Con. Ord. 
N. W. T., c. 120, s. 71 ; B. G\, 2 E. VII., c. 88, «. 67 ; Quebec, 8 E. VII., 
e. 68, Sec. XX. art 203.

(4) Ilellagli VI The Royal Mutual, 5 A. R„ 87 ; Krey vi The Mu
tual of Wellington. 6 Can. 8. C. It., 82.
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by the directors, snd the use of the word “alienation” in this 
section therefore, includes a mortgage, whereas alienation in the 
4th statutory condition, as has been pointed out supra, p. 405, 
means an absolute transfer of the property.

S. 38 voids the policy for changes material to the risk. This 
is covered by the 3rd statutory condition.

8. 50 provides for notice of proofs of lose. Much more elabor
ate provisions are contained in statutory conditions Noe. 14 and 
following.

S. 51, makes provision for arbitration, the same matter being 
covered by statutory condition No. 17.

S. 52 prescribes the action after one year. A similar provision 
is contained in the statutory condition No. 24.

In perusing the legislation in Ontario contained in 36 V. c. 
44, which consolidated the Mutual Insurance Acts of that prov
ince, similar provisions will be found to those in the Nova Scotia 
Statute. It was not until 1876, by 39 V. c. 24, that the Fire- 
Insurance Policy Act came into force in Ontario, and it was 
only made applicable to Mutual Insurance Companies in 1881, 
by 44 V. c. 20, s. 28. It would appear, therefore, that the in
tention of the I.legislature in Nova Scotia was to introduce into 
that province the law of mutual insurance substantially as it was 
in Ontario under 36 V. c. 44. Whether intended so or not, that 
would appear to have been the result of this legislation, and the 
decisions of the Ontario courts in mutual insurance cases prior 
to 1881, and also the Quebec decisions, arc applicable in cases 
arising under the Nova Scotia Act.

Quebec Insurance Act. (8 E. VII, c. 69).

The provisions of the Quebec Insurance Act relating to 
Mutual Insurance are hereinafter set out, accompanied by refer
ences to the corresponding sections in the legislation of the other 
provinces, and the jurisprudence of the courts thereon.
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When Companies may issue Policies.

Quebec Insurance Act, art. 172 (R. S. Q. art. 5302).

"No policy shall be issued by any company formed under sec
tion II of this act, until applications have been made for insur
ance to the extent of two hundred thousand dollars at least, and 
approved of by the board of directors, and until deposit notes to 
the amount of at least ten thousand dollars have been boni fide 
signed and delivered to the company.

“The board of directors shall in no case issue a policy for an 
amount exceeding five thousand dollars on one risk, unless the 
«mount of the excess is re-insured, or allow the amount of insur
ance effected in any one city or town do exceed fifteen per cent, of 
the total insurances effected by the company.”

This article contains all of art. 5302 K. S. Q.. with an addi
tional provision requiring deposit notes to the amount of 
$10,000 to be delivered to the Company, and limiting the 
amount of each policy to $5,000.

Separation of business into classes.

Quebec Insurance Act, art. 173 (R. S. Q. art. 5291).

“The company may, by a by-law. separate its business into 
two classes or departments, with reference to the nature or 
classification of the risks to be insured, or of the particular 
localities in which insurances may be effected, which shall be 
known as the ‘farm and isolated class risks.’ and the ‘commercial 
and extra-hazardous class’, respectively ; provided that such by
law be first approved by a majority of the members of such com
pany present at the annual meeting referred to in article 161, or 
at a special meeting convened as directed by article 164.”

Quebec Insurance Act, art. 174 (R. S. Q. art. 5292).

Art. 174. “The directors of any company, who have so 
separated their business into two classes, shall cause to be pre-
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pared a schedule of the risks which may be insured in each 
class, and a tariff of rates for the same.

"They shall cause the accounts in each class to be kept separate 
and distinct the one from the other, and make any other regula
tions they may think necessary to keep the affairs of the two 
classes separate; and members of any such company insuring 
in one class shall not be liable for any claims on the other.”

Quebec Insurance Act, art. IT5, {K. S. Q., art. 5893) :

Art. IT5. “All necessary expenses, incurred in the conducting 
and management of such company, shall be assessed upon and 
divided between the two classes, in such proportion as the 
directors may determine.”

These articles are substantially a reproduction of R. S. Q. 
arts. 5891, 5898 and 5893.

Other Prucinces.

Similar powers are conferred in Ontario by R. S. 0. 1897, e. 
803. ss. 17, 18 & 19; in Manitoba by R. S. M. c. 85, as. 68, 63, 
64 & 65 ; in Alberta and Saskatehewan, by Con. Ord. N. W. T. 
c. 180, ss. 68, 69 & 70, and in Nova Scotia, by 3 & 4, Ed. VII, c. 
46, ss. 89, 58, 59, 60, 61, 73.

Cash premium insurance.

Quebec Insurance Act, art. 176 (R. 8. Q. art. 5894).

“Any mutual fire insurance company may effect any insur
ance upon the cash premium principle, for a period not exceed
ing three years, on farm and other non-hasardous property, and 
for one year or less on any other class of property, on complying 
with the provisions of article 33 of this act.”

This article reproduces R. S. Q. art. 6894, and is discussed, 
infra, p. 543.

The Quebec Insurance Act, art. 83 reads as follows :
“33. 1. No mutual fire insurance company shall effect in-
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durance on the cash premium system, the cash system or fixed 
premium system, except on the following conditions :

“a. A by-law to that effect shall be adopted and approved by 
the majority of the members present at a meeting called in the 
manner prescribed by article 173.

‘*b. The sum specified in article 92 shall be deposited in the 
Treasury Department for the security of the insured.

“c. The company shall have a capital stock in accordance 
with articles 29 and following, and its business shall be divided 
into two separate and distinct branches, one for the insured un
der the mutual system and the other for the insured under the 
non-mutual or cash system. No person insured under the non
mutual or cash system shall in any wise be a member of the 
company nor liable beyond the premium he is bound to pay, and 
no person insured under the mutual system shall be liable for 
losses incurred under the non-mutual or cash system.

“d. A license shall be obtained from the Provincial Treasurer 
authorizing the mutual insurance company to do business under 
the non-mutual or cash system.

“e. The company shall be registered in the office of the 
Provincial Treasurer in accordance with articles 106, 107 and 
108.

“2. Nevertheless the company shall not be bound to comply 
with the requirements of sub-paragraph c of paragraph 1 of this 
article, and all its property and assets, including deposit notes 
and undertakings shall sscure all the losses which may take 
place on account of cash premium insurance when the company 
shall have accumulated and shall maintain the reserve mention
ed in |wragraph one of article 34, and the company shall then, 
after having complied with the requirements of article 37, if it 
thinks proper, allow, each year, to the insured under the mutual 
system, the profits on all its operations.”

This article, which deals with cash mutual insurance is sub
stituted for arts. 6295. 5296 and 5297 of the Revised Statutes of 
Quebec.
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Other Province».

A corresponding provision is contained in Ontario, K. 8. O. 
1897, c. 203. 98. 140 & 167; Manitoba, R. 8. M. c. 85, e. 36; 
Alberta and Saskatchewan, Con. Ord. N. W. T. c. 120. s. 66 ; and 
British Columbia, 2 E. VII. c. 35. s. 58. Nova Scotia. 3 & 4 E. 
VII, c. 46, a. 83.

This class of insurance is discuseed, infra, page 542.

Mhmbuiwhii' in Mutual Comcaniks.

Quebec Insurance Act, art. 177, (ft. S. Q., art. 5298) :

“1. Every person who, at any time, becomes interested in any 
existing mutual fire insurance company in this Province, or in 
any such company incorporated under section II of this act, by 
insuring therein, shall be a member thereof during the time 
specified in his policy, and shall, during such time, be bound by 
the law governing the same; but he may. without the consent 
of the company, withdraw therefrom, upon the terms and con
ditions specified in article 183.

“2. If, however, the company does business on the fixed pre
mium plan, no person insured under the non-mutual plan shall 
In' interested therein except as provided by article 23 of this 
act.”

This article contains the provisions of R. 8. Q.. art. 5298, with 
the important addition contained in si. 2. and is discussed, infra, 
p. 554.

Other Province».

A corresponding provision in Ontario is contained in R. 8. 0. 
1897, c. 203. s. 107.

Membership in the company is conferred upon the owners of 
property who become insured, in Manitoba, by R. S. M. c. 85, s. 
T ; in British Columbia, by 2 E. VII, c. 35, s. 11 ; in Alberta and 
Saskatchewan, by Con. Ord. N. W. T., c. 120, s. 29. and in Nova 
Scotia, by 3 and 4, E. VII. c. 46, e. 4.
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Deposit op premium note.

Quebec Imurance Act, art. 178, (R. S. Q., art. 6299) :

“Every member of any mutual insurance company shall, be
fore he receives his policy, deposit his note or undertaking 
(hereinafter called a deposit note) payable on demand to the 
company only, endorsed to the satisfaction of the directors, and 
for a sum of money proportioned according to the classification 
of risks established by the directors.

“A part of said note, to such amount as the directors have by 
their by-laws determined, may be demanded and taken from such 
member, before he receives his policy, for the purpose of raising 
a fund to defray the incidental expenses of the company, and 
the remainder shall be payable, in whole or in part, at any time 
when the directors deem the same to be necessary for the pay
ment of the losses or expenses of the company.

“In ease the member is unable to write or sign his name, he 
may sign the deposit note or undertaking with his mark, in 
presence of a witness resident in the locality and who is not an 
agent of the company.”

This article reproduces verbatim. R. 8. Q.. art. 5299.

Other Provinces.

A provision to the same effect in Ontario is contained in 
R. S. 0. 1897, c. 20.1, s. 129 ; in Manitoba, in H. S. M. c. 85, ss. 
47, 48 and 49. Provisions for the making and assessment of 
premium notes are contained in the British Columbia Mutual 
Insurance Act, 2 E. VII, c. 35, ss. 48. 49 and 50 ; in Alberta and 
Saskatchewan, in Con. Old. N. W. T. c. 120. ss. 53 to 56. both 
inclusive, and in Nova Scotia, in 3 and 4, E. VII, e. 46, s. 39 
e< seq.

Form or premium note.

Quebec Insurance Act, art. 179:

"1. Every deposit note or other undertaking must be com
pletely detached from any other form or any other writing what-
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over, and tho word* “deposit note or undertaking”, stial! be 
printed in conspicuous type at the head of such deposit note.

“Every note or undertaking signed in contravention of this 
article ahull lie de jure null ami void.

“2. Forms H., I. and J. to this act, or any forms to the same 
effect, shall Ik1 sufficient for the purposes for which they are in
tended.'’

This article, which is somewhat U> the same effect as s. 127, 
es. 2 of the Ontario Insurance Act, 1{. 8. 0. 1897, c. 203, then* 
being no corresponding articles in the Revised Statutes of Que
bec. has two objects in contemplation, first to prevent the note 
from being mistaken for an ordinary promissory note, and sec
ondly. to prevent the parties fnnn making any contract or 
agreement which would vary or add to the obligation created by 
the note itself. In Ontario these premium deposit notes some
times contain a clause such as the following: “In case this nob* 
is not paid at maturity, the |)olicy to Is* issued to me will become 
void, although the holder of the note may proceed to collect the 
same.” (5)

It has been held in Quebec that it may be stipulated in the 
policy that the amount of the premium note giv<*n to a mutual 
insurance company sliall, in cas,* of loss, be deducted from the 
amount payable under the policy, (fi)

Akhkrsmknt in advance.

Quebec Insurance Act, art. 180 (7Î. 8. Q., art. 5300) :
“The directors of the company may, by by-law, declare in each 

year, in advance, the amount of assessment on the deposit notes 
required to be paid in to moot the estimated annual losses and 
expenses, upon an estimab* of the probable losses and expenses 
during the year, to lie published in the manner to be provided 
by such by-law.”

(6) Vide Dominion Orange vs Itrailt. 25 Can. 8. C. It.. 158.
(fl) Charettp r» To (’oinpairnio Mutuelle <le Monbnagny, Q. It.. HI

8. (*., III!

17
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Tliis article is a reproduction of It. S. Q., art. 5300
It it the usual custom of mutual companies to make an an* 

nual assessment of an amount which is contemplated will lie 
sufficient to meet the losses for the year, instead of making a 
special assessment in respect to each loss. The general powers 
conferred upon the companies with respect to assessments are 
wide enough to permit of this being done.

In Ontario these provisions arc contaimd in It. 8. 0. 1897, 
c. 203, s. 130; in Manitoba, in It. S. M.. c. 85, s. 48; in British 
Columbia, in 2 K. VII., c. 35, as. 50 and 55; in Alberta and Sas
katchewan in Con. Ord. N. W. T., c. 120, ss. 55 and 5li ; and in 
Nova Scotia. 3 and 4 E. VII.. c. 46. a. 47.

Title. — Incumbmancks.

R. S. Q. Art. 5303:

Tl has liecn pointed out, supra, p. 506, that it was originally 
a characteristic feature of mutual insurance that 'the real or iin- 
movcablc property of the insured should Income hypotluvated 
to the company as security for the jiaymciit of its lossi>s. and that 
this feature in Ontario was expressly done away with in 1873, 
by 36 Viet., c. 44, whereas it was retained in Quebec. It was 
also pointed out that owing to the fact that the nul property of 
the members became the capital upon which the company could 
fall Imrk in case of necessity for the payment of losses, the ear
lier legislation expressly provided tint any act of the insured 
by which his title to tile real property became lessened in value 
or incumbered, sboiild void his policy. A provision of this sort 
is contained in the Revised Statutes of Quebec, 1888. which 
roads as follows :

Art, 5303. “Any such company may insure, by the same pol
icy and at one time, for any term not exceeding five years, and 
any policy of insurance issued by the company, signed by the 
president, and countersigned by the secretary, shall be valid and 
binding on the wm|iany, in all eases wliere the insured has. at 
the time the ,lamage occurs, the title or estate, dcscrilied by him
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al the time of effecting the insurance, to the land on which any 
property damaged by lire is situate.

“If the insured have a less title or estate in such property, or 
if the same-|>c encumbered otherwise than described as aforesaid, 
the policy shall be void.'’

This article is dropped in the Quebec Insurance Vet. 8 E. 
VII., c. (i!>, although the correlative article 5322, by which the 
insured's immoveable property is hypothecated, is retained in 
art. 192. Apparently in the new legislation, it was thought that 
the provision in the statutory condition 3, which by the Act 
was made applicable to all contracts of insurance in that prov
ince, and which provided that the ) >ol icy should lie void by reason 
of any change in the use or condition of the property, was a suf
ficient protection to the company, without any express reference 
to change of title. The result, however, is that whereas under 
the old Act the policy became void ipso facto where the insured 
had incumbered or lessened his estate in the insured property at 
the time of the loss from what it was at the date of the insur
ance, under the new Act such a change in the title will not have 
that effect unless it increases the risk; the laws in this respect 
under the new Act being made the same as in the Province of 
Ontario.

Manitoba and Nova Scotia.

In Manitoba, where there is a similar statutory condition, the 
Mutual Company's Act, by a. 42 of If. S. M., c. 85, provides as 
follows:

“42. All policies of insurance issued by the Imard of director!, 
sealed with the seal of the company, signed by the president or 
vice-president, and countersigned by the secretary or acting sec
retary, shall he binding on the company :

“Provided tliat any misrepresentation contained in the appli
cation therefor, or any false statement respeeting the title or 
ownership of the applicant or hie circumstances, or the conceal
ment of any incumbrance ol the insured property or on the land
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on which it may be situate, or the failure to notify the com|*my 
of any change in the title or ownership of the insured property 
and to obtain the written consent of the company thereto, shall 
render the policy void, and no claim for lose shall be recoverable 
thereunder, unless the Imurd of directors in. their discretion aliall 
see lit to waive the defect.” A similar provision is contained in 
til'' Viva Solia A. I, :i ami I Kd. VII,, C, Hi. I I.

In these provinces, therefore, misrepresentations as to title or 
ownership or a failure to notify the company of any incunihranoe 
or change in title, voids the policy whether material or not. 
As (minted out, supra, p. 507, in the Province of Nova Scotia 
the decisions with respect to misrepresentations and change of 
title in Ontario prior to 1873 and the Queliec cases under cor
responding sections of its insurance bets are now applicable to 
the Province of Nova Scotia.

In British Columbia, Alberta and Saskatchewan, a change in 
title, or the placing of an incumbrance upon the insured proper
ty is covered solely by tlie third statutory condition, and only 
voids the [ml icy when material.

In a case falling under art. 5303 it was held that:

‘‘L’intimée, en se disant propriétaire de l'immeuble qu’elle 
faisait assurer, bien qu’elle n on jouissait qu'à titre de grevée de 
substitution, n'a |ias fait une fausse déclaration, et cette omis
sion de su part n'est |wa une cause suffisante pour l"ap|ielante 
île demander l’annulation du contrat d'assurance qu'elle a passé 
avec l’intimé. (7)

In the following case the Court said :

“ La loi dos compagnie d'assurance mutuelle est une loi d’or
dre public. Les membres de ces associations sont presque tou
jours des cultivateurs qui n’ont |ias beaucoup d'expérience des 
affaires et la loi a (mur but de les protéger; il me semble que 
les clauses du statut ci-haut cité doivent être strictement inter
prétées ; que le but de la législature était d’exempter les parties

(7) Assura»* Mut.ml le île Montreal r« Villeneuve, 4 D. C. A.. 
STB; M. L. II. 2 Q. II. Ht); 2D J. 103; 0 L. N. 14)1
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de Is procédure légale, et elle prescrivait qu’avant de poursuivre 
en loi, une certaine procédure doit être suivie afin de régler les 
réclamations, sans recourir à la cour, et il me semble que dans 
cette cause, la preuve démontre que cette procédure aurait dû 
être suivie, et ne l’a pas été.

“Je suis d’opinion que l’action des demandeurs ne peut être 
maintenue pour ce motif...

“ Dans ce cas, les assurés n’avaient qu’une promesse de vente 
du terrain sur lequel le moulin et les machines assurés étaient 
situés, et pour une partie des machines ils n'avaient pas un titre 
absolu, c’était une vente qui avait été faite aux demandeurs par 
les manufacturiers, et le montant de la vente n'ayant pas été 
complètement payé, les vendeurs avaient réservé la propriété des 
choses vendues jusqu'à parfait paiement.

“ On sait qu'une police d'assurance mutuelle [>orte hypothèque 
sur la propriété immobilière de l’assuré, et que, dans ce cas, 
cette police aurait dû porter hypothèque sur la propriété sur la
quelle les effets assurés étaient situés, mais cette propriété n’ap
partenant aux demandeurs que par un titre de promesse de vente, 
cette hypothèque n’était qu'éventuelle et conditionnelle.” (8)

A property was insured for five years, the assured believing 
himself to be the sole owner. He afterwards discovered that 
half of it belonged to the heirs of his deceased wife. It was held, 
that this mistake- as to the ownership made the policy void, and 
it would not bind the company in case of loss. (9)

In a contract of mutual fire insurance, where the application 
forms part of the contract, representations in the application 
as to the title of the insured are to be strictly interpreted, and 
the rules of ordinary fire insurance do not apply. So, where the 
insured stated in the application that he was owner of the im
movable sought to lie insured, whereas his father-in-law was tho 
registered owner, his pretention that he was the real owner, and 
that his father-in-law was merely his agent in respect of the

(8) Ouellette vi Jacques Cartier, Q. It., 31 S. C„ 29.
(9) Mutual Assurance Co. e« LcMny. Q. It., 12 S. C„ 232.
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property, could not nvail, and the policy wae absolutely null 
and void. (10)

P. transferred to appellant two insurance policies issued by 
respondent. Subsequently the property insured was destroyed 
by fire, but after P. had ceased to have any interest in such 
property. On a claim by appellant to recover the amount of such 
policies, it was held, that the assignee of a policy issued by a 
mutual insurance company can only exercise such claims as the 
transferror himself could have done, and that in the case in 
point, P. having ceased to have any title to the property insured 
under the policies aforesaid, and that the appellent was there
fore debarred from such claim. (11)

Art. 2471 C. C. “ Mutual insurance is not commercial. It 
is governed by special statutes, and by the general rub* contain
ed in this title, in so far as they are applicable and not incon
sistent with such statutes.”

Though policies issued by a mutual company are civil and not 
commercial contracts, the companies may engage in commercial 
matters. Though the charter of a mutual insurance company 
declared that only policy-holders participating in profits were 
members, if the company engages in acts of commerce by issuing 
ordinary policies, it will be entitled in an action to which it is 
a party, to trial by jury. (12)

Subject matter of insurance.

Quebec Insurance Act, art. 181 (R. S. Q., art. 5304) :

“Within the limits specified in its license, and in accordance 
with art. 201, the company may insure dwelling-houses, stores, 
shops and other buildings, household furniture, merchandise,

( 10) Uuuhert re lei Fneii'iCrv Coui|iagnlv d'Assurance, Q. It.. 26,
8. v MB

(11) Willey m Mutual Fire lus. I Jo. of Staiwtiail. 2 Ikirluii Q.
B. B.. 20.

(12) British Umpire .Mutual Ufa Ass. Co. r« ltevgevln. Q. It., 6 
y. It.. .V,.
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machinery, live-clock, farm produce, and other commodities, 
against damage or lose by fire or lightning, whether the same 
happens by accident or any other means except design on the 
pari of the insured, foreign invasion or insurrection.”

'I'll is article is the same as li. S. Q., art. 5304.
A provision applicable to all insurance companies in Ontario 

is contained in It. S. 0., 1897, c. 203, s. 166, supra p. 68.
A similar provision, with some verbal variations is found in 

K. S. M., c. 85, s. 34; in Con. Ord. N. W. T., c. 120, s. 44; in 
British Columbia, 2 Ed. VII., c. 35, s. 45, and in Nova Scotia, 
3 and 4 Ed. VII., c. 46, s. 32 as amended by 7 Ed. VII., c. 45.

Phoi'krty not insured.

R. S. Q., nrI. 5306 :

“No allowance shall la- made to any member for account-books, 
papers, money or jewels, destroyed or damaged by fire.”

This article is not reproduced in the Quebec Insurance Act, 
8 Ed. VII., c. 69, as a much more elaborate provision is con
tained in the statutory conditions, numbers 6 and 7, and un
insured property is expressly excepb><l from the policy by the 
statutory conditions wherever in force in the other provinces.

In Nova Scotia, the property insured will depend upon the 
description in the policy and the special conditions attached 
thereto, subject always to the provisions of a. 31.

Alienation nv rale on mortuaoe.

R. S. Q„ 5307 :

“When any pro|>erty insured is alienated by sale or otherwise, 
the policy thereon shall be void, and shall be surrendered to the 
directors to he cancelled, and upon such surrender, the member 
making it shall receive the note deposited at the time the policy 
was issued, upon [laying His portion of all losses ami ex|ienses 
that have previously occurred.
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“The grantee or alienee, having the policy assigned to him, 
may have the same confirmed to him, (or his proper use and 
benefit, upon the application to the directors, and with their con
sent, within thirty days after such alienation, on signing an 
obligation accepting of the transfer and assuming the obligations 
of the alienor; and by such ratification such alienee shall become 
entitled to all the rights and privileges and subject to all the 
liabilities to which the alienor was subject.”

Art. 5307 is not reproduced in tlie (juohee Insurance Act, 8 
Ed. VII., c. 69.

Art. 5307 has come down through the various consolidations, 
from 4 Wm. IV., c. 33, s. 31 ; and a similar section in Upper 
Canada was contained in 6 Wm. IV., c. 18, s. 19.

Quebec Inaurancc Act, art. 182 (/?. S. Q., art. 5308) ;

“Where the assignee of the policy is the holder of a hypothe
cary claim against the property insured, the directors may per
mit the policy to remain in force and to be transferred to him 
by way of additional security, without requiring any note or un
dertaking from such assignee or his becoming in any manner 
personally liable for assessments 0r otherwise; but, in such eases, 
the deposit note or undertaking and liability of the vendor or 
assignor in respect thereof, shall he in nowise affected.”

This article reproduces R. S. Q., art. 5308 in part.
The provisions of art. 5308, however, were not introduced 

until 1882, by 45 Viet., c. 51, s. 35, and a corresponding provi
sion in Ontario was introduced by 36 Viet., c. 44, a. 39.

It has been pointed out, supra p. 504, that the Ontario sec
tion which included the provisions of the Quebec articles 5307 
and 5308, was dropp'd in the Consolidation of 1887, 50 Viet., 
c. 26, ami now, in Quihoc, the portion which relates to alienation 
by sale contained in art. 5307, disappears in the Quebec Insur
ance Act, but art. 5308, which deals with the righto of the as
signee of the policy who is a mortgage creditor, is retained.

In Manitoba, R. S. M„ c. 85, s. 45, with a variation about to
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be discussed, is the same as arts. 5307 and 5308 of the Revised 
Statutes of Quebec, and U. S. 0., 1877, c. 161, g. 41. This varia
tion is, that, the portion of the original clause which declared the 
policy void by reason of alienation by sale, etc., is struck out, and 
the section simply provides wliat the company may do where it 
is entitled to avoid the policy for alienation. The draftsmen of 
the Manitoba Act evidently being of the opinion that the provi
sion in the Ontario Act for avoiding the policy was no longer ne- 
essary to lie retained in view of the 4 th statutory condition 
which provided, as it does in tlie statutory conditions of all the 
provinces, that if the property insured is assigned without writ
ten permission of the coni|>any, the policy should be void.

The draftsmen, however, considered apparently that it was 
desirable to retain, which was not done in the Ontario Consolida
tion, the provisions with respect to the rights of an assignee of 
a policy who was also a mortgage creditor.

Similarly in Alberta and Saskatchewan, apparently following 
the Mishoha Act, by Con. Ord. N W. T.. c. ISO, < 51, Dm 
provisions of s. 45 of the Manitoba Act are reproduced.

The British Columbia Mutual Insurance Act contains no 
similar provision.

In Nova Scotia, however, these sections an- reproduced in s. 37.
The icasons for dropping the old alienation clauses in some 

of the provinces and retaining them in others, so far as the as
signee of a mortgage is concerned, an- not quite clear.

In Ontario it was held that the fourth statutory condition 
did not apply to an alienation by way of mortgage, but only to 
an absolute transfer of property. (13)

It had previously been held by Sir John B. Robinson, (14) 
that the word “alienation” in the original Mutual Insurance 
Companies Act, 6 Wm. IV., c. 18, a. 19, which is the same as

(13) Swale V» Standard Ins. Co., 20 Or, 118, 27 Or., 107, supra 
p. 405 ; affirmed In Dull ti« North British Canadian Inveetment Co., 
16 A. It., 421. 1 S. C. Cas., 1.

(14) Burton ti« Core District Mutual Ins. Co., 14 ü. C. It., 842, 
supra p. 407.
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art. 5.107 alum-, referred only to alienation» which left no in
terest remaining in the person originally insured.

When the Mutual Insurani-e Companies Acts were consolidated 
in Ontario in 1873, by 36 Viet., c. 44, the provision of s. 19 of 
the old Mutual Companies Act was amended by adding the 
clause respecting a mortgagee which is substantially the same as 
the provision in art. 5108, and when the court* were called upon 
to construe the meaning of "alienation” in view of this addition 
to the original section of the Mutual Act. it was held (15) that 
so far as Mutual Insurance Companies were concern'd, the 
alienation which voided the policy included aliéna Von by way 
of mortgage.

In Nova Scotia where the statute lu,w is the same as it was in 
Ontario by 16 Viet., c. 44, the same rule of law still prevails.

It would ap|ieur, therefore, that as respects all other insurance 
companies except mutual companies, a mortgage is not an alie
nation which voids the policy under statutory condition no. 4; 
that as respects mutual companies, since the repeal in Ontario 
of the provisions of 16 Viet,, c. 44, a. 39, which is the same sub
stantially ns arts. 5307, and 5108 It. 8. Q., supra, tile law is the 
same as has been held to apply to non mutual companies. The 
repeal of the Quebec Insurance Act of art. 5107 H. S. Q. would 
apixwr to make the law in that province now the same as in the 
Province of Ontario, and the fourth statutory condition docs 
not apply to hypothecation of immoveable property.

In the provinces of Manitolta, Alberta and Saskatchewan, had 
the sections of the Mutual Act f 16) reproduced the provisions 
of the old Ontario Act, so that the clause was introduced by a 
provision voiding the policy for alienation, it would lie clear that 
the decision in Kanady vs Gore District Mutual would apply, 
and that in these provinces, so far as mutual insurance com
panies are concerned, alienation by mortgage would void the pol
icy.

(IS) Kanady vt (tore District Mutual Ins. Oo„ 44 (J. C. It, 2fl1 
(18) R. 8. M„ c. 86, a. 45 ; Con. Ord. N. W. T.. c. 120, s. 51.
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Hut the Izgislaturu of Manitoba having altered in this respect 
the corresponding provision in tlie old Ontario Act, it would ap
pear that the alienation there referred to can only Ik- the aliena
tion provided for in statutory rond it ion no. 4, and which, by the 
well settled jurisprudence in Ontario above mentioned, only ap
plies to the absolute alienation of the insured property, and not 
to alienation by way of mortgage.

In the result, therefore, in all the provinces of Canada in 
which the statutory conditions are in force, except Nova Scotia, 
whether we have to deal with mutual or non-mutual insurance 
companies, the fourth statutory condition must he taken not to 
refer to alienation by way of mortgage. In Nova Scotia, when 
the policies are issued by stor k companies, “alienation" does not 
include alienation by mortgage hut in policies of Mutual Com
panies it does. In the other provinces of Canada, the interpreta
tion to be placed upon the word “alienation" must depend upon 
the express language of the condition in the policy, and where 
the language of the condition is tin same as that if the fourth 
statutory condition, or to a similar effect, and is not followed bv 
a provision with respect to the assignei of the policy who is it 
mortgage creditor, the condition must in th„- same way be con
structed as having reference solely to an absolute alienation of 
the insured property.

CllO.dK MATERIAL TO THE RISK.—DOUBLE INSURANCE.

R. 8. Q.. art. 5309 :
"Whenever a building or any furniture, insured by the com

pany. shall have become ex|>osed to a greater risk than that 
which existed when the insurance was effected, and this happens 
through the act of the proprietor, his tenants or neighbours, and 
no notice of it has been given to the board and no new agree
ment made with the company, the policy shall become void.

“A condition to this effect shall be endorsed on each policy."

R. S. Q„ art. 6310:
“When ever notification in writing has been received by a com

pany from an applicant for insurance, or from a person already
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insured, of his intention to insure, or of his having insured, an 
additional sum on the same property in some other company, 
the said additional insurance shall be deemed to be assented to, 
unless the company so notified shall signify to the party, in writ
ing, its dissent.

“In case of dissent, the liability of the insured on the deposit 
note or undertaking shall cease from the date of such dissent, on 
account of any loss that may occur to such company thereafter, 
and the policy of the assured shall be void, at the option of the 
directors of the company.”

K. S. Q., art 5209 is repealed by the Quebec Insurance Act, 
8 E. VII., c. 69, as the provision is now replaced by the third 
statutory condition.

Art. 5310 is also repealed, as a corresponding provision is con
tained in statutory condition No. 8.

The Consolidated Statutes of Lower Canada, c. 68, s. 30, void
ed the policy for double insurance. When the Mutual Insurance 
Companies Acts of Quebec were consolidated in 1882, 45, V. e. 
51, this section of the Consolidated Statutes was dropped, and 
two clauses were added, ss. 36 and 37, which subsequently ap
peared as arts. 5309 and 5310. The result of this change in the 
law was to make double insurance only a cause of forfeiture when 
it fell within the provisions of art. 5309 ; in other words, when 
the double insurance had the effect of exposing the company to 
greater risks.

Other Provinces.

In the provinces in which the statutory conditions are made 
applicable to mutual insurance companies, and there is no ex
press provisic n in the Mutual Insurance Act altering or extend
ing the same, double insurance and changes material to the risk 
are governed by the statutory conditions. In Nova Scotia, how
ever. these matters arc governed by 3 and 4 E. VII., c. 46, ss. 35, 
36 and 38, and in Manitoba, as is pointed out infra, p. 515, a 
change in title or ownership will void the policy, notwithstand
ing that the 3rd statutory condition in force in that province 
only extends ta changes which are material to the risk.
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R. S. Q„ art. 5311 :

“The provisions of the three preceding articles shall be held to 
include and have reference to all property, as well personal as 
real, which companies are allowed to insure.”

This article is also repealed by the Quebec insurance Act, 8 E. 
VII., c. 69.

The Mutual insurance Companies Act, 1882. 45 V. c. 51, pro
vided bv 8. 38, that the provisions which arc reproduced in arts. 
530!) and 5310 should apply to personal as well us red property.

This article first appears in 1!) and 20 V. c. 58, s. 1, and was 
introduced to meet n decision of the Que.bec courts (17) where 
it was held that t Wm. IV.. c. 33, s. 23, which voids the policy 
for double insurance only applied to houses or buildings and not 
to goods.

Previous to the Consolidation of 1882 it was also held that the 
statutory requirement applicable to insurance in mutual insur
ance companies that the consent of the directors to a double in
surance must be signified by an indorsement on the policy, or 
other acknowledgement in writing, is not satisfied by evidence of 
mere knowledge by the insurers of other insurance. (18)

It was held that a policy of insurance issued by a Mutual Fire 
Insurance Company will he held void under S. L. C., c. 68, 
a. 30, if a second insurance has been taken upon the same prop
erty for the benefit of a mortgage creditor (of which the pre
miums arc paid by the owner) without notice to company issu
ing first policy. (19)

After the Consolidation 45 V., c. 51, it was held that a policy, 
to which that Act applied, would not be voided because the insur
ed hypothecated the immoveable upon which the insured build
ings were built, and the hypothecary creditor, with the consent 
of the owner of the buildings, insured them in another insurance 
company without notifying the mutual company, when the mu-

(17) Chalmers vu Mutual Fire Ins. Co. of Stanstead, 3 L. C. J., 2.
(18) Dustin t>8 Hoclielaga Mutual Fire Ins. Co., 4 L. N., 295.
(19) Blais vs Stanstead Mutual Fire Ins. Co., 15 R. L., 00.
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tual company does not prove that its by-laws prohibited the mort
gaging of property insured by it, or the placing of double insur
ance thereon without previous notice to it. (20)

Option to allow void claims.

It. S. Q., art. 5312.

“It shall be optional with the directors to allow claims, which 
arc void under articles 5303, 5307, 5308 and 5309.”

This article is repealed bv the Quebec Insurance Act, 8 E. 
VII., c .09. but mutual companies, nevertheless, without any ex
press statutory provision, would have |rower to pay claims which 
are only voidable and not void, by reason of some breach of a 
condition of the policy or of the statute. This subject has been 
discussed under the head of “Void and Voidable”, supra, p. 138.

Cancellation of policy.

Quebec Insurance Act. art. 183, (R. S. Q.. art. 5313) :

“1. The company, or the secretary if the company has given 
him a general or special authority for that purpose, may cancel 
any policy, in accordance with the conditions thereof, by giving 
to the insured notice in writing to that effect, signed by the sec
retary and transmitted to the insured by registered letter.

“2. The person insured shall nevertheless be liable to pay his 
proportion of the losses and expenses to the company up to the 
time of such cancellation, and. on so doing, he shall be entitled 
to a return of his deposit note.

“3. Paragraph 2 of this article shall, as against the insured, 
be deemed to form part of the contract, and no provision to the 
contrary or providing for any change, addition or omission, shall 
bind the insured in any way.

“4. Nevertheless, should a loss occur on the property insured 
by the company, the board of directors may retain the amount of

(20) Ote d'Asmiranue Mutuelle de Richmond vs Fee, 16 It. L., 401.
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the deposit note or undertaking given for the insurance of such 
property, uutil the expiration of the term for which the insur
ance was contracted, and at the expiration of such term, the in
sured may withdraw such part of the amount retained as has not 
l>ecn assessed.

“5. When a policy has expired and all the assessments from 
the previous 31st December to the day of the expiration of the 
policy have been levied, the deposit note or undertaking is null 
and void and must be delivered to the signer thereof on his ap
plication therefor, if all the assessments above mentioned have 
been paid."

Subsections 1 and 2 of this article reproduce substantially art. 
5313 If. S. Q.

Deposit note to be returned.

(Quebec Insurance Act, art. 181. (H. S. Q., art. 5314).

“When a policy has expired or has been annulled by the board 
or by the secretary for any reason whatever, and when the in
sured has paid his dues to the company, his deposit note shall be 
returned to him; but in no case shall such a policy-holder have 
the right to ask or claim any share in the reserve fund except 
where the company winds up its affairs during the five years 
from the expiration or cancellation of the policy; the holder of 
an expired or cancelled policy then has the right, as against the 
other policy holders, to claim his proportionate share of the 
reserve fund.”

The first part of Ibis article reproduces the whole of art. 5314 
R. S. Q.

The effect of subsequent assessment of a premium or deposit 
note after the policy has become voidable by reason of non-pay
ment. of prior assessments, has been considered in the chapter on 
Waiver and Estoppel at p. 161 supra.

Statutory condition No. 19 provides for the method by which 
a policy may be cancelled where Ihe insurance is on the cash 
principle. These articles provide for the cancellation by mutual
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companies. A less elaborate provision is made in the Ontario 
Insurance Act, by B. S. 0. 1897, c. 203, ss. Ill and 137; in 
Manitoba, by B. S. M. c. 85, e. 44 ; in Alberta and Saskatchewan, 
by Cons. Ord. N. \V. T. c. 120, s. 50, in British Columbia, by 2 
E. VII., c. 35, s. 51, and in Nova Scotia, by 3 and 4, Ed. VII., 
c. 46, s. 24.

The defendants claimed the right, under B. S. 0., 1887, c. 167. 
s. 131, to retain the amount of the premium note given by the 
mortgagor until the time had expired for which the insurance 
was made to cover any assessments that might be made thereon : 
Held, that, as against the mortgagee, they were not entitled to 
retain the amount. (21)

Assessments and collection thereof.

Quebec Insurance Act, art. 185, (B. S. Q., art. 5315) :

“Every member of the company shall pay his proportion of all 
losses and expenses incurred, and the deposit notes or under
takings, belonging to the company, shall be assessed under the 
direction of the board of directors, at such intervals from their 
respective dates, for such sum as the directors determine, and 
for such further sums as they may think necessary to meet the 
losses and other expenditure incurred during the currency of the 
policies for which the said notes or undertakings were given, and 
in respect to which they are liable to assessment.

“Every member of the company or person who has given his 
deposit note shall pay such sums, from time to time, during the 
continuance of the policy in accordance with such assessment.”

Quebec Insurance Act, art, 186, (B. 8. Q., art. 5316) :

“Whenever anv loss or damage by fire, sustained by any mem
ber. is ascertained and is payable by any such company, the 
directors shall settle and determine the sums to be paid by the 
several mendiera as their respective portion of such loss, and 
publish the same in such manner as shall be provided by the by
laws of the company.

(21) Anderson rs Rangoon Mutual Fire Ins. Co.. 18 O. R., 355.
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‘"The sum to be paid by each member shall always be in pro
portion to the original amount of his deposit note, and shall be 
paid to the treasurer within thirty days next after the publication 
of such notice.

“If any member, during thirty days after such notice, fail, 
neglect or refuse to pay such sum as determined by the direc
tors, the directors may sue for and recover from such member 
the amount of his deposit note and costs of suit, and the amount 
recovered shall remain in the bands of the treasurer of the com
pany, subject to the payment of the portion of all losses and ex
penses to which such member shall be liable; and the balance, 
if any. shall be returned to such member at the expiration of the 
term of his policy.”

Quebec Insurance Act, art. 187. (It. S. Q., art. 5317) ;
“Whenever any loss or damage by fire, sustained by any mem

ber of the company, is ascertained, and payable by the company, 
the directors may cause the same to be settled and paid conform
ably to this section and the regulations of the company, and may 
cause to be entered in the books of the company the amount of 
the assessment to he paid by each member of the said company, 
on the amount of his deposit notes.”

These articles reproduce arts. 5315, 5310 and 5317 respective
ly of the Revised Statutes of Quebec.

Corresponding provisions are contained in Ontario, in R. S. 0. 
1897, c. 203. ss. 130. 133 and 131 : in Manitoba. R. S. M. e. 85. 
ss. 48 and 52 ; in Alberta and Saskatchewan, Cons. Ord. N. W. 
T. c. 120, ss. 56 and 60; in British Columbia, 2 E. VII., c. 35, 
ss. 48, 50 and 51, and in Nova Scotia. 3 and 4, Ed. VII., c. 46. 
s. 39 et seq.

A mutual insurance company incorporated under c. 68, C. S. 
L. C., is not an ordinary partnership. The members’ liability 
is determined and limited by s. 12 (now art. 5315), (22) of the 
said Act, and the directors cannot involve them in a greater 
liability than that provided by the Act. (23)

(22) Art. 6451 In the Report upon the New Revision.
(23) Banque Molson vs Cie d’Assurance Mutuelle de Joltette, 13 

R. L., 392.
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These articles and sections provide for the collection of an 
assessment after each loss. The next three following articles con
template one annual assessment to rover losses and expenses of 
the company for the year, and provide for the collection of such 
assessments.

One annual assessment.

Quebec Insurance Act, art. 188, (U. S. Q„ art. 5318) :

“In order that there may be but one assessment annually, and 
that it be imposed at the annual meeting of the company, the 
directors are hereby authorized, in ease of any loss or damage by 
fire, or to cover incidental expenses, to borrow such sums of 
money as the circumstances may render necessary, but the 
amount which the directors may borrow is limited to one-fifth of 
the amount of their unassessed deposit notes.

“The interest payable on such loans, as well as the capital 
thereof, if not previously provided for, may be included in the 
annual assessment, which however, shall be imposed, as nearly as 
may be practicable, on the deposit notes in force at the time of 
such loss and of the loan effected to repay the same."’

Quebec Insurance Act, art. 18!l. (H. S. Q„ art, 531!)) :

“The directors shall cause a notice of the total amount of as
sessments on deposit notes to be paid in any year, to be published 
in the form provided by the by-laws of the company, in at least 
one newspaper published within the district where the property 
insured is situated if there be such newspaper published within 
the district, and if not, the same shall be published in a news
paper published nearest to the district in which the said prop
erty is situated, or by a circular mailed to each member.”

“It shall be lawful for.the company to dispense with publish
ing the rate of assessments in a newspaper, provided a notice of 
such assessments is sent to each member of the company by 
mail.”

These articles reproduce It. S. Q„ arts. 5318 and 5319 re
spectively.
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It is to be noted that arts. 188 and 189 differ from the cor
responding articles in the Revised Statutes, 5318 and 5319. in 
providing first, that the amount which the directors inav borrow 
is limited to one fifth of the amount of their unassessed deposit 
notes, and in providing also that in lieu of public ing the rate 
of assessment in a newspaper, a notice of the assessment may be 
sent to each member of the company by mail.

In the otner provinces there is no express provision correspond
ing to articles 188. 189 of the Province of Quebec, but the gen
eral provisions of the acts providing for assessments are suf
ficiently broad to cover such annual assessment.

Actions for assessments.

Quebec Insurance Act, art. 190. (R. S. Q., art. 5320) :

“Thirty days after such notice, the directors may sue for and 
recover, with costs, the assessments on the deposit notes of the 
members who have refused or neglected, during such time, to 
pay to the treasurer of the company the sum of money which the 
directors have declared to be payable on such deposit note.

“In all suits for the recovery of the said assessments, the 
certificate of the secretary-treasurer of the company shall be 
prima facie evidence that the same are due and that all formali
ties have been complied with.”

This article is a reproduction of II. S. Q„ art. 5320.
It is also to be noted that art 190, which provides for the cer

tificate of the secretary-treasurer being prima facie evidence of 
an assessment, apparently only applies to the annual assessment, 
and there is no corresponding provision where the action is 
brought under art. 5316.

In the other provinces (24) the certificate is made prima facie 
evidence generally.

The provision for bringing suit upon overdue assessments 30

(24) K. S. O. 1897, c. 203, 8. 135 ; R. S. M., c. 85, s. 53 ; Com. OnL 
N. W. T„ c. 120, s. 61 ; B. C. 2 B. VII., c. 35, e. 52 ; N. S. 3 & 4 Ed. 
VII., c. 46, s. 46.
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days after notice, which is covered by arte. 185 and 190, ie con
tained in Ontario li. S. O., 1897, c. 203, s. 134; in Manitoba, 
li. S. M., c. 85, s. 52 ; in Alberta and Saskatchewan, Cone. Ord. 
N. W. T., c. 120, s. 60; in Nova Scotia, 3 and 4 Ed. VII., c. 46, 
e. 45, while in British Columbia there is no express provision 
similar to that contained in the other provinces authorizing the 
action to be brought for overdue assessments. 2 Ed. VII., c. 35, 
e. 50, simply provides that assessments shall become due and 
payable 30 days after notice thereof has been mailed and that 
failure to pay the assessment may void the policy at the option 
of the directors.

Form of assessment notice.

In Quebec and British Columbia there is no article which 
makes provision respecting the requisites of a notice of assess
ment, hut in the other provinces this is expressly provided for. 
In Ontario If. S. O., c. 203, s. 132 provides as follows:

“132. A notice of assessment upon any premium note or m. 
dertaking mailed as aforesaid shall be deemed sufficient if it 
embodied the register number of the contract, the period over 
which the assessment extends, the amount of the assessment, the 
time when and the place where payable.”

A similar provision is contained in Manitoba, If. S. M., c. 85, 
s. 50; Alberta and Saskatchewan, Cons. Ord. N. W. T., c. 120, 
s. 58; and in Nova Scotia by 3 and 4 Ed. VII., c. 46, s. 43.

That assessment was necessary must be prored.

In actions by the company for an assessment, it is bound to 
prove that the assessment was necessitated by losses actually 
incurred by the company since the signing of the premium note- 
by the insured, and that the assessment was made in proportion 
to the said note. (25)

Members of a Mutual Insurance company arc only liable for

(25) Compagnie d’Assurance Mutuelle vs Protean, 6 L. N., 85.
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losses during the period that their policies remain in force, and 
the assessment should show that the losses have been incurred 
during the period in which the policy was in force. (26)

In an action for calls under a mutual insurance policy it is 
necessary to allege and prove the losses for which the calls are 
made. (27)

The liquidators of a mutual insurance company in suing 
members on assessments must prove the losses, the debts and ex
penses which rendered it necessary, and must in every respect 
conform to the notices. (28)

The cancellation of a policy by a Mutual Insurance Company 
is a sufficient ground to defeat an action brought against the 
policy holder for a call made one month after the cancellation 
if there is no proof that the call is made to meet losses anterior 
to the cancelling. (29)

It is not competent to a person insured in a Mutual Insurance 
company, when called upon to pay assessments on his premium 
note, to compel the company to enter into a detailed statement 
of the losses in order to establish the correctness of the assess
ments made by the directors. The latter in making the assess
ments are the agents of the insured, who in the absence of fraud 
is quoad such assessments, bound by tbeir acts and by the terms 
of the premium note. (30)

Extent of assessment.

It was held, that an assessment for the purpose of paying 
promissory notes gwen by a mutual insurance company must be 
confined to the premium notes or undertakings current at the 
time the loss occurred in respect of or to meet which the com
pany’s notes were given. New members cannot be assessed to 
pay notes given previously to their joining the company.

(20) Banque Molson v» Compagnie d’Assuranoe Mutuel le île Ju
liette, 13 R. L., 392.

(27) Mutual Fire Ins. Co. ot Jollette V» Dupuis, 28 L. C. J., 179.
(28) Assurance Mutuelle de Jollette vu Bourgoln, 10 Q. L. R„ 110.
(20) Hochelaga Mutual Ins. Co. vs Girounrd et al., 7 Q. L. IL. 348.
(30) Giles vs Brock, B L. N., 369.
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The directors of the plaintiff company assessed the defendant, 
a policy-holder, for several sums, one of which was illegal, and 
they sent one notice to him, claiming the amount of all the as
sessments, including the illegal one, in one sum :—Held, rever
sing 33 U. C. C. P., 476, that the plaintiffs were not entitled to 
recover any of the assessments. (31)

An insurer with a mutual insurance company is not liable for 
assessment made before his insurance was effected, or premium 
note given. At the trial the learned judge so ruled, and refused 
to allow defendants to plead a subsequent assessment made after 
the policy. The court would not grant a new trial on the ground 
of such refusal, no affidavit of such assessment being filed. (32)

PRESOMPTION OF CLAIM FOR ASSESSMENT.

In matters of mutual insurance the call made on each of the 
insured to make up losses incurred by a fire, is not subject to 
the prescription of five years. (33)

Attachment of assessments.

In the absence of fraud, negligence of mal-administration, it 
is not competent to a judgment creditor of a Mutual Fire Ins. 
Co. of the Province of Quebec to attach monies payable to the 
company by way of assessments under the provisions of the 
Liquidation Statute. 28 V.. c. 13. (34)

Action for assessments.

In actions by plaintiffs, a mutual insurance company incor
porated by special Act, 32 and 33 V., c. 70 (D), against defen-

(31) Victoria Mutual Fire Ins. Co. of Canada vs Thompson, 9 A. 
R„ 620.

(32) Green vs Beaver & Toronto Mutual Fine las. Co.. 34 V. C. 
R., 78.

(33) Giles vs Lalumière, 28 L. C. J., 287.
(34) Savoie vs Compagnie d’Assura nee Mutuelle contre Le Feu 

d’Hoehelaga, 26 L, C. J., 166.
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danta on tlieir policies for the losses and liabilities on the wind
ing up of the company under 40 V., c. 72 (D) : Held, that de
fendants were not liable, as their insurances were effected in 
branches not authorized by the Act affecting the company, and 
were therefore invalid. Held also, that even if the insurances 
were valid, the liability would only be for the losses and liabil
ities in the particular branches in which the insurances were 
effected, and not for the general losses and liabilities of the com
pany. (35)
Non-payment of note.

For an assessment made on the premium note, the insured, 
at the request of the company’s secretary, gave a note at two 
months, signed by himself, and one L., which the secretary 
stated would be accepted as payment, and in the company's reg
ister the assessment was entered as paid by this note. The note 
was not paid at maturity, in consequence of which the company 
refused to pay the loss: Held, that under s. 44 of the Mutual 
Insurance Companies Act, 36 V., c. 44 (0), the note could only 
be deemed as suspending the debt during its currency, and 
therefore its non-payment at maturity avoided the insur
ance. (36)

Default of payment of one of the deferred payments of the 
first instalment of a premium note given by an insurer in a 
mutual fire insurance company, under s. 129 of the Act R. S. 0., 
1897, c. 203, does not ipso facto work a forfeiture. A note by 
the company to the insurer treating the payment as an assess
ment and notifying him that in the event of non-payment the 
policy would be suspended, is not an assessment under s. 130, 
and non-payment pursuant to the notice does not suspend the 
operation of the policy. (37)

(35) Beaver & Toronto Mutual Fire Ins. Co. vs Spires. 30 U. C. 
C. P., 301. See also, Beaver & Toronto Mutual Fire Ins. Co. vs 
Ghampness, 30 U. C. C. P., 307 ; anil Beaver & Toronto Mutual Fire 
Ins. Co. vs Bradford, 30 U. C. C. P., 307.

(36) McGaigan vs Manufacturers & Merchants Mutual Fire Ins. 
Go., 29 U. C. C. P., 494.

(37) Woolley vs Victoria Mutual Fire Ins. Co., 26 A. R.. 321.
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Negotiability of note.

Held, that a promissory note made in 1871, payable to the or
der of a mutual insurance company, or its officers, in respect of 
a policy, was negotiable. (38)

Non-payment of assessment after assignment of policy.

N. in September, 1872, effected an insurance for three years 
with the defendants, a mutual insurance company, acting 
through an agent, on two houses, which property N. had pre
viously mortgaged to one Q. by whom the application stated the 
policy was to be held as security, and was so entered in the 
books of the company, and he with ,N. attended at the agent’s 
office, and joined in signing the premium note. The policy was 
issued on the 14th September, and the usual consent of the com
pany to such assignment was indorsed thereon “subject to all 
the terms and conditions therein referred to”, one of which was, 
that if any assessment to be made on the premium note should 
remain unpaid for a period of thirty days after notice thereof 
to the assured, the company would be at liberty to cancel the 
policy. On the 31st May, 1873, N. made an assignment in in
solvency. On the 11th August, 1873, an assessment of $10.80 
was made on the premium note, of which notice was given to N. 
only ; no notice whatever having been sent to or served upon the 
representatives of G. who had died in the previous month of 
March. The property insured was destroyed by fire on the 25th 
March, 1875, the company having, on the 25th April previously, 
assumed to cancel the policy for non-payment of the assessment : 
Held, under the circumstances stated, that the company had not 
any power to cancel the policy; that the same was still a con
tinuing security in favour of the estate of G., whose represen
tative was entitled to recover from the company the amount 
secured by such policy. (39)

(38) McArthur va Smith, 1 A. R„ 276.
(38) Quggisberg va Waterloo Mutual Pire las. Co., 24 Or., 380.
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Non payment of assessment voids the policy.

Quebec Insurance Act, art. 191 (R. S. Q., art. 5351) :

“Any member of such company who fails to pay his assess
ments within three months from the time they become due, shall 
not lie entitled to recover from the company for any loss which 
he may sustain thereafter ; provided that a demand in writing 
has been transmitted, by registered letter to such member for 
payment of the same before such loss occurred.”

This a-tide reproduces E. S. Q., art. 5321.
In Ontario a similar provision is contained in H. S. 0., 1897, 

c. 203, s. 131 ; in Manitoba, in E. S. M., c. 85, s. 49 ; in Alberta 
and Saskatchewan, in Cons. Ord. N. W. T., c. 120, s. 57 ; in 
Britirsh Columbia, in 2 Ed. VII., c. 35, s. 50; and in Nova Sco
tia by 3 and 4 Ed. VII., c. 46, s. 42.

But in the Provinces of Ontario, Manitoba, Alberta, Saskat
chewan and Nova Scotia, the section contains an additional 
provision 'not found in the Quebec or British Columbia Acts, by 
which the policy becomes revived upon payment of the assess
ment. Such provision, however, is unnecessary if the company 
accept the assessment with knowledge of the default. Vide “Void 
an 1 Voidable”, supra p. 138.

The forfeiture declared by Art. 5321 (40)E. S. Q.. against the 
insured in a mutual insurance company for neglect to pay his as
sessments within six months after they arc due, only takes place 
when the company, after the notice required to render the as
sessment exigible, has addressed to the insured another notice 
informing him that in default of payment within the specified 
delay he will lose his right to an indemnity ; and this is espe
cially so when the company, after the expiration of the delay, 
have accepted payment of the premiums in arrear. (41)

(40) Art, (1450 In the Re|>ort upon the New Revision.
(41) Tbuot vs Montmagny Mutual Fire Ins. Co., Q. R., 10 Q. B.. 

104.
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Assessments secured by lien upon insured property. 

Quebec Insurance Act, art. 192 (R. S. Q., art. 5322) :

“To secure the payment of all assessments which may be im
posed on the deposit notes of the members, the company shall 
have a privilege upon the whole of the moveable property of the 
insured, and also a hypothec, from the date of the deposit note, 
upon the immoveable property mentioned in the policy of insur
ance, as well as upon the real estate thereunto appertaining.

“Notwithstanding articles 1994 and 2009 of the Civil Code, 
such privilege shall rank and take precedence after municipal 
taxes and rates, and shall remain in force and be valid in law 
for the same time.

“Such hypothec exists without registration.”

Quebec Insurance Act, art. 193 (R. S. Q„ art. 5323) :

“Whenever properties, affected by the privilege or hypothec 
of the company, are advertised to be sold by forced sale, the 
secretary-treasurer of the company or his assistant shall file, 
within the six days following the sale, in the office of the pro- 
thonotary of the Superior Court or of the clerk of the Circuit 
Court or of the curator, as the case may be, a claim for all as
sessments due, and for such as shall become due up to the end 
of the then current fiscal year ; and the company shall have the 
right to be collocated for the amount of the said claim on the 
proceeds of such sale according to the privilege and rank estab
lished by article 192.”

These articles reproduce substantially B. S. Q., arts. 5322 and 
5323 respectively, but art. 192 differs from E. S. Q., art. 5322 
in providing that the hypothec shall exist without registration.

It has been pointed out supra p. 501, that the hypothecation 
of the property of the members of the company formed one of 
the most characteristic features of the Mutual Insurance Com
panies Acts both in Upper and Lower Canada for many years 
after the first legislation in 4 and 6 Wm. IV. respectively, and 
that this provision was dropped in Ontario in 1873 upon the 
consolidation of the Mutual Companies Acts, 36 Viet., c. 44.
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A similar clause never formed part of the Mutual Insurance 
legislation in any of the other provinces of Canada, hut as these 
articles indicate, it has ever since been retained in the Province 
of Quebec.

Charge on property.

By 6. 67 of C. S. U. C., c. 52, all the right or estate of any 
party effecting an insurance with a mutual insurance company, 
in the property insured, at the time of effecting the same, is sub
ject to all claims against the assured under such insurance; and 
a purchaser, taking a conveyance from the assured, will take 
subject to the charge of the company although without notice, 
and that although such charge does not appear on the registry 
affecting the property; the registry laws not providing for the 
registration of such charge. (12)

Expertise.

R. S. (>., arts. 5324, 5325, 5326. 5327, 5328, 5329. 533(1.

All these articles, ' _ in,case of loss for an exper
tise, are repealed bv the Quebec Insurance Act, 8 Ed. VII.. c. 69, 
and the insured now, under the new Act, is compelled to rely 
solely upon the arbitration section 16 of the statutory .condi
tions.

These articles were peculiar to the Province of Quebec, having 
their origin in the original Mutual Insurance Companies Act, 
4 Wm. IV., c. 33.

As pointed out, supra p. 505, the corresponding section in the 
Province of Ontario was dropped in 1887, and no similar provi
sion was ever incorporated in the Mutual Insurance legislation 
of the other provinces.

Arbitration in the other provinces except Nova Scotia is gov
erned by the statutory conditions; in the latter Province by 3 
and 4 Ed. VII., c. 46, s. 51.

(42) Montgomery vs Uore District Mutual Ins. Co., 10 fir.. 501.

050^81
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Prescription.

R. S. Q„ art. 5331 :

“No action or suit shall be brought against such company 
upon any policy or contract of insurance after the lapse of one 
year next after the happening of the loss or damage, in respect 
of which such action or suit is brought, saving in all cases the 
rights of parties under legal disability.

“All policies to be issued by such company shall have a condi
tion to that effect endorsed thereon.”

This article is repealed by the Quebec Insurance Act, 8 Ed. 
VII., c. 69. Actions, however, are çtill prescribed by statutory 
condition No. 22. Actions are also prescribed in one year 
by the statutory conditions of all the other provinces of Canada, 
except Nova Scotia where 3 and 4 Ed. VII., c. 46. s. 52 makes a 
similar provision.

Vide Statutory Condition No. 22, supra p. 478.

Execution.

Quebec Insurance Act, art. 194 (R. S. Q., art. 5332) :

“No execution shall issue against the company upon any judg
ment, until after three months from the rendering thereof.”

This article is a reproduction of R. S. Q„ art. 5332. The cor
responding provision limiting the time within which execution 
may issue against mutual companies is contained in Ontario, 
R. S. 0., 1897, c. 203, s. 141 ; Alberta and Saskatchewan, Cons. 
Ord. N. W. T., c. 120, s. 73; and British Columbia, 2 Ed. VII., 
c. 35, s. 60, where the execution is restrained for only 60 days; 
in Manitoba the time within which execution may issue is three 
months, R. S. M., c. 85, s. 59. In Nova Scotia the time limit is 
also three months (3 and 4 Ed. VII., c. 46, s. 55.)

How far this article is applicable to mutual insurance on the 
cash premium system, vide, infra p. 550.



MUTUAL INSURANCE 511

Récusation of judge.

Quebec Insurance Act, art. 195:

“195. The interest any judge may have in the issue of any 
suit to which any existing mutual fire insurance company in this 
Province, or any company formed under section II. is a party, 
by reason of his being a member of such company, shall not be 
sufficient cause for his recusation in such case.”

This is new. There is no corresponding provision in the legis
late of any of the other provinces of Canada.

MlSlU 'RESENTATION. — MANITOBA, — NOVA ScOTIA.

In the legislation relating to Mutual Insurance Companies in 
all the provinces of Canada except Manitoba and Nova Scotia, 
the provisions voiding the policy for misrepresentation, or for 
failure to communicate a change material to the risk, are con
tained in the statutory conditions Nos. 1 and 3 only. In the 
Provinces of Manitoba and Nova Scotia, however, there is ex
ceptional legislation similar to what is to be found in the old 
Consolidated Mutual Insurance Act, 3(1 Viet., e. 44. s. 30, which 
voids the policy for misrepresentation as to title or ownership, 
or for concealment of incumbrances on the insured property, or 
for failure to notify the company of a change in title or owner
ship. This provision is contained in R. S. M., c. 85, ». 42, and 
N. S., 3 and 4 Ed. VII., c. 43, s. 34.

The jurisprudence in Ontario, prior to 1874 when the statuto
ry conditions were introduced is still applicable in Nova Scotia 
and would appear applicable also to the Province of Manitoba, 
notwithstanding that the statutory conditions in the latter prov
ince are applicable to Mutual Companies. Vide, supra p. 365.

Assessment by the Court.

The defendants, a mutual insurance comp my, in existence 
at the time of the passing of the Mutual C impanies’ Act of



542 TIIB LAW OK FI HE INSURANCE IN CANADA

1873, 36 V., c. 44 (0), had divided their business into several 
branches, and had also raised a guarantee capital fund, out of 
which the losses in all the branches as they arose were paid. The 
by-law for raising the guarantee fund, passed on the 12th Jan
uary, 1874, contained a provision that from the surplus profits 
of the company from year to year, and by assessment on pre
mium notes, a reserve fund should be created for the purpose 
of paying off the guarantee capital. In a suit by a creditor to 
realize the assets of the company it appeared that the amounts 
to be collected on the premium notes in two branches, would not 
suffice to pay the losses in those branches, and that the amounts 
to be collected on such notes in the other two branches were suf
ficient for that purpose. It was held, 27 Gr., 391, that the pol
icy holders in the solvent branches were liable to be assessed on 
their premium notes for the purpose of paying off the liability 
due to the guarantee stockholders so far as might be necessary 
to discharge losses paid in those particular branches from the 
guarantee fund. Held, on appeal, that whatever might be the 
power of the directors, the court of chancery had no jurisdiction 
to make the assessment. (43)

CASH PREMIUM INSURANCE.

In addition to the business of purely mutual insurance which 
was all that was contemplated by the earlier legislation, the 
companies in later years obtained power to carry on business on 
what has been called the cash premium plan. This authorized 
the company to make a contract of insurance by which the in
sured, just as in a stock company, was required to pay a certain 
stipulated premium in cash, which covered his entire liability 
to the company, and he in no respect became responsible for its 
debts and liabilities.

In Ontario a cash Mutual Company is defined as follows : “a

(43) Duff V» Canadian Mutual Ins. Co., 0 A. It., 238. Vide also, 
Hill r* Merchants A Manufacturers Ins. Co., 28 Or., 500.
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company organized to transact mutual insurance, but empower
ed to undertake contracts of insurance on both the cash plan 
and the premium note or mutual plan.”

According to Mr. Justice Gwynne, (44) power to carry on 
this class of insurance was conferred in 1859 in Ontario by 22 
V., c. 46, s. 4. This was carried into the consolidation of that 
year as s. 24, in the following language:

“ Any such company may collect premiums in cash for insur
ance and for terms not longer than one year..(45)

Term of insurance in Ontario.

The Ontario Insurance Act would appear to have two incon
sistent provisions as to the period for which a contract of insur
ance may extend.

The Revised Statutes of Ontario, 1877, c. 161, s. 32, relating 
to Mutual Companies, provided that the company might issue 
policies for a term not exceeding five years, and by s. 75 they 
were authorized to issue policies on the cash premium principle 
for three years on non-hazarilous property, and one year on any 
other class of property.

When the various insurance acts were consolidated by 50 V., 
c. 26, section 106, which had its origin in the Mutual Insurance 
Act, R. S. 0., c. 161, the consolidation limited the extreme period 
of insurance to three years for all companies, but at the same 
time retained the provisions in s. 75 of the Mutual Companies 
Act which expressly limited the pjriod of Mutual Insurance on 
the cash premium principle to three years on non-bazardous 
property.

These sections were carried into the revision of 1887, as secs. 
106 and 135 respectively.

In 1889, an amendment was made to s. 106 which provided 
that “notwithstanding anything in this section contained, con
tracts of fire insurance by any mutual or cash mutual fire in-

(44) Kills V* Beaver Ins. Co., 21 U. C. C. P., 84.
(45) C. S. ü. C.. c. 52. s. 24.
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suranee company may be for any term not exceeding four years”, 
but the legislation omitted to amend s. 135.

This inconsistency is still retained in the revision of 1897, 
and we find that while s. 167 authorizes insurance on a mutual 
or cash mutual plan to extend for a period of four years, s. 140 
limits the contract in cases of cash mutual companies to a period 
of three years.

Term of insurance. — Quebec.

In Quebec, art. 5294 provides that a mutual fire insurance 
company may insure on the cash premium principle for a period 
not exceeding three years on farm and other nOn-hazardous 
property, and for one year or loss on any other class of property. 
This is reproduced in the Quebec Insurance Act, 8 Ed. VII., 
c. 68, as art. 176.

Application of Mutual Insurance Legislation to Cash 
Premium Insurance.

A question arose at an early stage in the history of Mutual 
Insurance Companies with respect to the application of the 
clauses of the Mutual Insurance Companies Act to cash pre
mium insurance, which was not based upon the mutuality of 
liability, but in which the insured, upon payment of his cash 
premium, was not assessed for any of the losses or liabilities of 
the company.

The matter was first discussed in relation to companies which, 
under their charter of incorporation, had a stock or proprietory 
branch in which they were entitled to insure on the cash pre
mium system, as well as a purely mutual branch, and the courts 
were called upon to determine whether policies issued for a cash 
premium were governed by the sections of the Mutual Companies 
Act, some of which were, on their face, only applicable to cases 
of purely mutual insurance.

The question is one of more than academic interest, inasmuch 
as in all the provinces the Mutual Insurance Act prevents exe-
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cuLions being issued upon judgments against mutual insurance 
companies for a |>criod of two or three months, infra p. 550. 
And in some of these there are other provisions which, cither 
historically or on their face, appear inapplicable to insurance 
on the cash premium system. This question has been dealt with 
in the Courts of Ontario.

The matter first came up before the Court of Common l’leas 
in 1871. (46) At that time the mutual insurance companies 
were governed by the Consolidated Statutes of Upper Canada, c. 
52. with some amendments which are not necessary to discuss.

In this case, the defendant company had been incorporated 
by a special act by which it was authorized to have separate 
branches, mutual and proprietory, and the members were divi
ded similarly into two classes. The act contained no reference 
to the mutual companies" general statute law.

Mr. Justice Gwynne reviews the legislation up to that date 
and points out that there is nothing in the Mutual Companies 
Act which contemplated a person effecting an insurance by pay
ing a cash premium at the time of the insurance to cover his 
liability in respect of, or in consideration for, the insurance 
effected. And in this case, where the insured had paid a cash 
premium, he held that it must be assumed that his policy was 
intended to be issued in the proprietory branch, and that, there
fore, the provision of the Mutual Companies Act in question 
did not apply.

At the same term of the court the question was again raised 
where the defence of the company was that under the statute, if 
the insured had a title in fee simple unincumbered, the policy 
would be valid, but not otherwise; but if he had a less estate, 
or if the premises be incumbered, the policy should be void. The 
defendants alleged that the plaintiff’s application represented 
that the premises were held in fee simple, but that the true title 
was not expressed and the policy was voided.

(46) Storms es Canada West Farmers Mutual Ins. Oo., 22 U. C. 
C. P.. 75.

18
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In giving judgment, Gwynne, J., says: “The policy being 
produced in this case, shews that it was not a policy of 
Mutual insurance, but that it was issued upon the cash premium 
principle, which premium is by the policy acknowledged to have 
been paid, and the policy itself has endorsed on it a notice to the 
insured, which declares the effect of a policy issued for a cash 
premium as follows: ‘In the cash system the premium note is 
wholly dispensed with, and the assured is under no liability 
beyond the premium he has paid.’ Now with this declaration 
endorsed by the defendants themselves upon this policy, how 
can it be contended that, in virtue of the policy, the company 
have, under the provisions of the Mutual Insurance (’ompanies’ 
Act. a lien on the land of the insured to secure liabilities which 
do not exist? The defence which is set up by the plea being 
rested upon a clause in the statute, which, in my judgment, re
lates to policies of Mutual Insurance only, and this policy not 
being such a policy, the plea which alleges that the plaintiff, 
under and in virtue of his policy, became a member of the com
pany, and subject to the provisions of the Act which is pleaded 
in bar to his recovery, is not proved, but, on the contrary, is 
disproved by the production of the policy. The verdict, there
fore, should be set aside and judgment entered for the 
plaintiff. (47)

It will be perceived that the language used by the learned 
judge in this case is applied not to a company which by its char
ter was entitled to insure on the cash premium system in a pro
prietory branch, but to a purely mutual company incorporated 
and licensed to do business solely under the general Mutual 
Company’s Act, C. S. U. C., cap. 52.

The same learned judge, a few years later, held, however, that 
the clauses of the Consolidated Mutual Act, 36 V., c. 44, which 
voided the policies for non-disclosure of other Insurance, were 
applicable to policies issued on the cash premium system as well 
as to those which were purely mutual, by virtue of the 77th ecc-

(47) White vs Agricultural Mutual Ins. Co., 22 ü. C. C. P., 98.
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tion of that Act which expressly made it apply to every mutual 
fire insurance company whether incorporated under the Con
solidated Acts or by any special Act. (48)

In the next year, it was held that s. 52 of the Consolidated 
Act, 33 V., c. 44, which made the loss payable three months 
after proofs of loss, did not apply to insurance policies issued 
on the cash premium system. (49)

The matter next came up in Ontario in 1881, where a com
pany by its act of incorporation was divided into two branches, 
mutual and proprietory. The company was debarred from tak
ing extra hazardous risks in the mutual branch. A policy was 
issued on the premium note system, and the defence of the com
pany was that the risk being extra hazardous, and then* being 
no power in the company to insure such a risk in the mutual 
branch, the policy was void. Burton, J. A., points out that there 
was nothing on the face of the policy which referred to the in
sured as being a member of the company, and finally holds that 
the risk must be taken to have issued in the other branch. (50)

The samp case came before the Court of Appeal a year or two 
later, the question there being whether or not the provision of 
the Consolidated Mutual Act, then contained in 11. 8. 0., 1877, 
c. 161, s. 61, which provided that no execution should issue 
against any company until after the expiration of three months 
from judgment, applied to a policy issued on the cash premium 
system. Mr. Justice Burton thus deals with the section:

“ Looking at the object with which the section in question 
was at first introduced in relation to these companies, which 
were originally restricted to making assessments after the losses 
occurred, the first impression one would form of such a provision 
would be that it could only be intended to apply to a judgment 
upon a policy issued to a member upon the mutual principle;

(48) Fair r* Niagara District Mutual Ins. Vo., 2(i U. C. C. P.. AON.
(49) Welsh r« Niagara District Mutual Ins. Co., 27 ü. C. C. P., 

134.
(00) Low son r« Canada Fanners Mutual Ins. Co., 6 A. R„ 512.
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but when we come to examine the various Acts relating to mu
tual insurance, and find how completely the principles regula
ting insurances of that character have been lost sight of ; that 
the companies have power to assess for any sums, as the directors 
may determine, and without reference to any actual loss; and 
that the assets of the company, including the premium notes, 
arc made liable for losses which arise under insurances for cash 
premiums, it seems difficult to say for what purpose the section 
is retained at all.

“ It must not, however, be lost sight of that the particular 
enactment, which is to be found in the Revised Statutes, and 
which we are now called upon to construe, was passed at a time 
when, as I humbly conceive, the Legislature had come to adopt 
a much safer and more reasonable policy in reference to mutual 
insurance companies than they had previously done, and from 
which I regret to add they have in subsequent legislation wholly 
departed.

“By the 30 Viet., ch. 14, s. 51, which is the net to be found in 
the Revised Statutes, as sec. 55, it was declared that no mutual 
insurance company incorporated under that Act. nr the revised 
Act, should issue policies otherwise than upon the mutual prin
ciple. All the enactments in it have reference to such insur
ances; although the rights of certain companies incorporated 
before the 29th March. 1873, are, by section 75. with certain 
modifications, preserved to them.

“ The other clauses deal, however, with and were intended to 
apply only to mutual policies; and when we turn to the clauses 
under the heading ‘Payment of losses’, where this particular 
section is found, we find they all refer to members.

“Here the general effect of the Act was, to regulate mutual 
insurance companies, and we should not expect to find a clause 
in it altering the general policy of the law, unless of course no 
other sense can reasonably be applied to it. That general policy 
is, that whenever a creditor obtains a judgment in a Court of 
Law he can at once issue execution. Reasons existed which in 
the case of mutual insurance rendered it desirable, in the opin-
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ion of the Legislatures, to defer execution for six months, or
iginally, now reduced to three.

“ If the Revised Statutes had omitted sec. 77, making its pro
visions applicable to certain companies then in existence, could 
there be the slightest doubt as to the meaning of sec. 61? It 
would mean clearly and unmistakably that in the case of a judg
ment obtained upon a mutual policy execution shall not issue 
under three months, and would not extend to a judgment obtain
ed against this same company in an action for libel, or for goods 
sold and delivered to them. Is that construction to be altered, 
and a wider interpretation given to it, because it is declared 
that it shall apply to certain companies which besides doing a 
mutual business are authorized to do something else? It is the 
clause as it is, that is to say : as applying to judgments recover
ed upon a mutual insurance policy, which is imported into the 
other Act, and it is not to receive any different interpretation 
when so imported than it would have borne had sec. 77 been 
entirely omitted. It is, in other words, to extend to such com
panies where losses are sustained upon a mutual policy the 
rights which an ordinary mutual insurance company, not doing 
a general insurance business enjoys as to the delay in issuing 
execution.

“ The result is, that this company, which by its special Act 
was entitled to no delay, even in the case of mutual policies, be
comes under this Act entitled to a delay of three months ; but 
no reason whatever exists for extending it to those policies 
which, under its charter, it can issue to strangers under the 
general or proprietory branch of its business.”

Following the same line of argument, why should art. 5303(81) 
which voids the policy if at the time of the loss the insured has 
not the title or estate which he possessed at the time of effecting 
the insurance, and which as above mentioned must be read in 
connection with art. 5382 (52) hypothecating his immoveable,

(51) Art. 0432 In the Report upon the New Revision.
(52) Art. 0451 to the Report upon the New Revision.
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apply to a policy on the cash premium system where the insured 
has no liability for the losses of other members of the company? 
The same argument may be made with reference to articles 
5331 (53), and 5332 (54) and which, on the reasoning of 
the learned judge above mentioned should apply only to policies 
of mutual insurance, while cash premium policies would be gov- 

rned by the general articles of the Civil Code.
This review of the Ontario decisions would appear to indicate 

that where a company has been organized under the Mutual In- 
' su ranee Act, and the legislation contains provisions which clear

ly have reference solely to the peculiar characteristics of mutual 
companies, that is companies in which all the members give 
their premium notes, which are liable to assessment for all losses 
and expenses of the company, and if, by the same or subsequent 
legislation, these mutual companies are given the power to in
sure on the cash premium system, the court, in considering the 
company’s defences in an action on a cash premium policy, may 
hold that notwithstanding the fact that there are clauses in the 
legislation which arc general in their terms and might be deemed 
to apply to all policies issued by the company, nevertheless, these 
clauses will be construed as applying only to policies issued on 
the purely mutual system.

We have now to consider how far these Ontario decisions af
fect the legislation which now is found in the different provinces 
of Canada, whereby in the case of mutual companies, execution 
is prevented from being issued against the company until a cer
tain time has elapsed after the entry of judgment, or the legisla
tion contains some other provision which can only have been in
tended to apply to cases of purely mutual insurance.

Provisions staying execution.

The provision staying execution differs in the different prov
inces of Canada.

(53) Art. 0400 in tire Rejiort upon tihe New Revision.
(54) Art. (Util In the Jteiiort upon the New Revision.
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Ontario.

The Ontario section reads as follows : (55)

“141. (1). No execution shall issue against a mutual or cash- 
mutual company upon a judgment until after the expiration of 
sixty days from the recovery thereof, but this section shall not 
apply to any judgment recovered on any policy or undertaking of 
the company issued or given where more than sixty per centum 
of the premium, or premium note, or undertaking, was paid in 
cash at the time of the insurance or the application therefor.”

This provision makes it clear that the Legislature recognized 
the distinction between policies issued on the purely mutual and 
those on the cash premium system, so far as the stay of execution 
is concerned, and carries into effect the jurisprudence of the 
Ontario courts by providing that the provision restraining the 
issue of the execution should not apply to policies on the cash 
premium system.

Manitoba.

The only two sections as to which anv question might arise 
respecting their application to cash premium policies are s. 42, 
which voids the policy for concealment of incumbrances, or where 
there has been a changi of title or ownership, and s. 69, which 
delays the issue of execution.

S. 42 is a clause which is copied from the Ontario Mutual In
surance Companies Act, and originated at a time when the pre
mium note operated as a lien or incumbrance upon the insured’s 
property. It is, therefore, not a clause which should have any 
application to a cash premium policy. Similarly, the clause re
specting executions originated at a time when the company could 
only pay judgments by levying an assessment upon the premium 
notes and therefore required a reasonable amount of time in 
which to raise the money, fin principle, therefore, neither of 
these sections should apply to a cash premium policy of insur-

(55) R. S. O. 1897, e. 203, s. 141.
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ance, but inasmuch as in the Province of Manitoba, the legisla
tion has been introduced from the first in substantially its pre
sent form, it is not possible to apply to these clauses the argu
ment which was presented so forcibly in the Ontario Courts, 
where it was held that in view of the course of legislation, and 
the objects of mutual insurance legislation, clauses similar to 
these should be limited to purely mutual policies. Accordingly 
we cannot apply the canon of construction that “however gen
eral the words of an enactment may be they are to be constructed 
as particular, if the intention be particular : in other words, they 
must be used in reference to the subject matter in the mind of 
the Legislature, and to it only.” But on the contrary, it appears 
to me that the rule expressed by the Master of the Rolls in Nuth 
r. Tamplin (50) applies here, namely, that anyone who con
tends that a section of an Act of Parliament is not to be read 
literally, must be able to show one of two things, either that 
there is some other section which cuts down its meaning, or else 
that the section itself is repugnant to the general purview of the 
Act. Where, as in this province, in the original legislation which 
authorizes insurance on both the premium note and the cash pre
mium system, there is an express clause which provides that a 
concealment of incumbrances or changes in title or ownership 
should void the policy, and that no execution should issue against 
the company upon any judgment until after three mouths, it ap
pears to me that it can only be held that these sections apply to 
policies issued upon both the mutual and the non-mutual system, 
and that there is no such clear case of repugnancy in this case as 
would warrant a construction such as was given effect to in the 
early Ontario cases above referred to.

Alberta and Saskatchewan.

In Alberta and Saskatchewan, the provisions for cash premium 
insurance are contained in Cons. Ord. N. W. T., c. 120, ss. 66 
and 67, which read as follows:

(56) 8 Q. B. D, 253.
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“66. A mutual company may effect policies of insurance on 
the cash premium plan for periods not exceeding one year and 
the directors shall prepare a tariff of rates for such policies but 
no single risk shall be undertaken of a larger amount than two 
thousand dollars.”

“67. Policy holders under the cash plan shall not as such be 
members of the company or have any liability for its debts or 
obligations.”

There is also a provision for separating the business into 
branches.

The provision delaying the issue of execution is contained in s. 
73. which reads as follows:

“73. In the event of judgment being obtained against a 
mutual company the issue of execution shall be stayed for sixty 
days from the date of judgment.”

The view above expressed respecting the legislation in the 
Province of Manitoba would seem to be equally applicable to the 
Provinces of Alberta and Saskatchewan.

British Columbia.

2 E. VII., e. 35. s. 60. reads as follows :

“In the event of judgment being obtained against a mutual 
company, the issue of execution will be delayed for sixty days 
from the date of judgment.”

In this province also the view above expressed respecting the 
legislation in the Province of Manitoba would seem to be equally 
applicable.

Nova Scotia.

3 and 4 E. VII.. c. 46, s. 49, provides as follows :

“Any mutual fire insurance company to be incorporated under 
this Act shall not issue policies otherwise than on the mutual 
principle.”
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Wc find, however, that s. 7V and following provide that mutual 
companies may also earn' on business upon the stock system, in 
which event the premium is made payable in cash and the in
sured does not become a member of the company or liable for any 
of the losses or expenses of the company. Although we cannot 
base the conclusion upon any anterior legislation in Nova Scotia, 
such as obtained in Ontario, supra, p. 544, it would nevertheless 
appear in view of the provisions of the act itself and the reason
ing upon which the Ontario jurisprudence with respect to the 
same matter is founded that policies issued in this province 
by Mutual Companies on the joint stock system are not subject 
to the provisions of sections 28 to 57, both inclusive, but only to 
the Fire Insurance Policies Act, R. S. N. S. c. 147.

Quebec — Cask Cranium Insurance.

If we consider the course of legislation respecting mutual in
surance companies in the Province of Quebec, we find that its 
history is in most respects very similar to that in the Province 
of Ontario. The different Mutual Acts were consolidated in 
1882 by 45 V. c. 51. and that Act deals solely with purely 
mutual insurance and makes no provision whatever for insurance 
on the cash premium system. It was not until 1884, by 47 V. c. 
76, s. 8, that a provision was made for insurance on the cash pre
mium system. That section reads as follows :

“Any Mutual Fire Insurance Company may, after a by-law to 
that effect has been first approved by a majority of its members 
at a meeting to be convened as directed in the fourth section of 
this act, effect any insurance upon the cash premium principle, 
for a period not exceeding three years, on farm and other non- 
hazardous property, and for one year or less on any other class 
of property;

“The amount of cash insurances in any one year shall be limit
ed, so that the cash premiums received thereon during any one 
year shall not be in excess of one-half of the amount still payable
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in respect of premium notes or undertakings on hand on the 
thirty-first day of August of the previous year, according to the 
statement made under section 74 of the Act 45, Victoria, chapter 
51;

“All the property and assets of the company, including pre
mium notes or undertakings, shall be liable for all losses which 
may arise under insurances for cash premiums;

“Any such company may also create or possess, according to 
the provisions of the aforesaid act and its amendments, a 
guarantee capital or reserve fund for the security of the policy 
holders in such company, under this section.’'

The Act of 1882. contained, in clause 0, the usual characteristic 
provisions which was always deemed necessary to fully protect 
the insured where the most substantial provision by which pay
ment of losses was guaranteed, was a lien for the assessment 
upon the moveable and immoveable property of the members of 
the company, and as a correlative to this clause the Act provided 
by s. 30, that the policy should be binding on the company if the 
insured had at the time of the damage the title or estate de
scribed by him at the time of effecting the insurance to the land 
on which the property damaged by fire was situate, but that if 
the insured had a less title or estate, or if the same was in- 
cumbered otherwise than as described, the policy should be void.

S. 34 provided that alienation of the property insured should 
void the policy; and by s. 69 it was provided that no execution 
should issue against the company upon any judgment until 
after the expiration of three months. These sections were all 
reproduced in the Revised Statutes of Quebec, s. 30, appearing 
as art. 5303; s. 34 became art. 5307 and s. 59 became art. 5332.

We find throughout all these acts, the legislation refers to 
policies issued to individuals who are members of the company 
For exemple, art. 5271 (8 E. VII.. c. 69, art. 16), provides that 
the subscribers to the articles of incorporation and all person- 
thereafter effecting insurance, shall become members of the 
company; and art. 5279 (8 E. VII., c. 69, art. 161) authorizes 
a meeting of the members of the company for the election of 
directors. Art. 5284 (S E. VII., c. 69, art. 166) provides that
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each member of the company shall be entitled to a number of 
votes proportioned to the amount for which he is insured, but no 
member shall be entitled to vote while in arrears for any assess- 
ment.

Again, art. 5285 (8 E. VII, c. art. 167) provides that the 
directors shall be members of (lie company. Art. 5291 (8 E. 
VII., e. 69, art. 173) provides that all by-laws shall be approved 
by a majority of the members of the company. And art. 5299, 
(8 E. VII., e. 69, art. 178) provides that every member of a 
mutual insurance company shall, before he receives his policy, 
deposit his note or undertaking.

If separated from its context, art. 5298 (8 E. VII., c. 69, art. 
177) is perhaps broad enough to make any person having a 
policy in the company a member thereof, but read in connection 
with an. 5299. which provides that ctery member shall, before 
he receives his policy, deposit his note, Sc., indicates the Legis
lature is still dealing with individuals insuring on the mutual 
system, and who, by virtue of their giving a premium note, have 
become members of the company.

In addition, art. 5299 is simply a reproduction of C. S. L. C. 
c. 68, s. 6, enacted before insurance on the cash premium system 
was known, and which provided as follows : “Every person who 
at any timç becomes interested in any company incorporated un
der this Act by insuring therein, shall be a member thereof dur
ing the time specified in his policy, and no longer, and shall, 
during such time, be bound by the provisions of this Act.” This 
was reproduced in the Consolidation of 1882, 45 V. c. 51, s. 25, 
and from that Act carried into the Revised Statutes of Quebec 
as art. 5298.

In addition to this we find that in the Quebec Insurance Act, 
8 Ed. VII., c. 69, art. 5298 of the Revised Statutes is amended 
by adding the following clause :

“If however the company does business on the fixed premium 
plan, no person insured under the non-mutual plan shall be in
terested therein except as provided by article 23 of this Act.”

And on reference to article 23 (57) we find the fact again em

it!) Supra, p. 509.
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phasized that parties insured on the cash system shall not be 
members of the company.

This review of the legislation of the Province of Quebec, con
sidered in the light of the Ontario decisions above referred to, 
would appear to show that in the Province of Quebec, under the 
Ilevised Statutes of 1888, the articles which void the policy for 
change of title or alienation, and limiting the time within which 
execution may issue, are only applicable to policies issued on 
the purely mutual plan.

It has already been jointed out, supra p. 514, that arts. 5303, 
6307 and 5332 are repealed by the Quebec Insurance Act, 8 Ed. 
VII., c. 69, although the article hyjx> theca ting the property of 
the insured for the payment of assessments is still retained by 
art. 192 and one would have exacted that, as the articles which 
liave b n dropjied, along with the article which provided for 
hypothecation, originated at the same time and are interdepen
dent and correlative with each other, the Legislature would 
either have retained them all or dropped them all; but such has 
not been the case.

Art. 5332, however, which provided that no exicution should 
issue for three months, is reproduced in s. 17 of the Quebec In
surance Act, which deals solely with mutual fire insurance com
panies, and when this legislation comes into force, it is impos
sible to say wliat view the courts may take as to the application 
of tills article to cash premium insurance. IIa<l the articles re- 
sjiecting title aud alienation been reproduced so that the article 
respecting executions formed hut one of a number which, in the 
light of their history, had reference solely to purely mutual in
surance, it might well have been contended that the Quebec In
surance Act had made no change which would alter the construc
tion to be placed upon these sections of the Act as they appeared 
in the lie vised Statutes. But the article relating to executions 
being the only one retained, it may be held by the courts that 
the intention of the Legislature was to make this provision apply 
to policies of insurance issued on the cash premium as well as 
upon the purely mutual system.
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NoN-I’AYMENT OF CA8U PREMIUM NOTE.

The non-payment of a cash premium note given by the orig
inal assured in a mutual assurance company, the company hav
ing assented in writing to the assignment, cannot he set up 
against the assignee and alienee of the policy, the note being cur
rent at the time of assignment, and the alienee or assignee not 
I wing aware of its existence or non-payment. (58)

It was held, that a note1, made by the insured in the mutual 
branch of a mutual insurance company, for the sum of $3, part 
of the sum of $30, for which the insured had already given his 
deposit or premium note, such $3 representing the portion of 
the deposit note payable to the treasurer for incidental expenses 
under C. S. U. C., e. 52, s. 22, was not a note given for a cash 
premium of insurance within the meaning of 29 V., c. 38, s. 5, 
so as utterly to avoid the policy if the note should not be paid 
within 30 days after the same was made payable. (59)

Municipal Council, and Municipal ok Pauisu Mutual In
surance.

In some of the provinces there has been a further develop
ment of mutual insurance by which the class of risks has been 
specialized, or the risks narrowed down to include only those 
within a more limited area. The mutual insurance which we 
have been discussing generally in this chapter, is contained 
in Section 'XV'II of the Revised Statutes of Quebec, and has 
reference solely to mutual fire insurance companies organized 
and provision is made for insuring not only against accidents 
by fire, but also to cover losses from lightning and wind.

In addition to this class of mutual insurance, provision is 
made in the Province of Quebec, by Section XVIII, by which 
nine freeholders in any parish of local municipality may form a 
mutual insurance company within the limits of the parish or 
municipality.

<58) Storms vs Can. Farmers Mut. Ins. Co., 22 ü. C. C. P., 76. 
(59) Bills vs Reaver & Toronto Mut. Ins. CO., 21 U. C. C. P., 84.
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Although by it the owners of insured property form the com
pany, its control and management are mainly vested in the muni
cipal council, and the collection of assessments to pay losses, is 
made by municipal macliinery in the same way as taxes are col
lected, and tire losses are payable by a note of the company at 
twelve months, signed by the mayor and secretary-treasurer of 
the municipality. The legislation also contains a provision by 
which the council may manage the affairs of the company for a 
fixed sum of ten per cent, of the amount collected by it for the 
company.

Art. 5374 makes the provisions relating to County Mutual 
Insurance, Section XVII, applicable to such companies.

These provisions of the Devised Statutes are reproduced, with 
some variations, in Section VI of the Quebec Insurance Act, 8 
Ed. VII., c. 69.

All policies of insurance in these companies will also be gov
erned by the Quebec Insurance Act, by virtue of the terms of 
art. 203.

Diocesan Mutual Insurance.

Another class of mutual insurance in Quebec is that provided 
for by 63 Viet., c. 34. as subsections to art. 5318 of the Revised 
Statutes, by which the incumbent and churchwardens of not less 
than nine oongregalbns of any Church of England Diocese 
may, with the approval of the Bishop, establish a mutual fire 
insurance company for the purpose of insuring diocesan property.

The Quebec Insurance Act (8 Ed. VII., c. 69), in repealing 
the articles of the Revised Statutes 5264 to 5400, expressly ex
cepts from the repeal this addition to art. 5348. The amend
ment, by art. 53 !8f, with some unimportant exceptions, makes 
all the articles relating to mutual insurance in the Revised 
Statutes, apply to such companies, although some of these art
icles are no longer reproduced in the Quebec Insurance Act. For 
example, art. 5303, which voids the policy where there has been 
a change of title; 5307 which voids the policy for alienation:
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3309 which voids the policy for an increase in the risk ; and 5310 
which voids the policy for double insurance ; all of which are re
pealed so far as mutual fire insurance companies are concerned, 
by the Quebec Insurance Act, are still applicable to this class of 
insurance.

These companies are also governed by the statutory conditions.

Butter and Cheese Factories Mutual Insurance Compa
nies.

4 Ed. VII., c. 38, which adds certain subsections to art. 5375 
of the Revised Statutes, provides that tlie proprietors of twenty 
butter and cheese factories may form a mutual insurance com
pany to insure their oWn property. The characteristic sections 
relating to mutual insurance, voiding1 the policy for change of 
title and for alienation, by change material to the risk, and for 
double insurance, are expressly made applicable to this class of 
insurance, and the clause of the Quebec Insurance Act (8 Ed. 
VIL, c. 69), which repeals the articles of the Revised Statutes, 
except from such repeal these amendments to art. 5375.

We have therefore the same result as has been pointed out in 
connection with Diocesan Mutual Insurance, supra p. 559.

Similarly, the statutory conditions provided for in the Quebec 
Insurance Act, will also be applicable to this class of insurance.

LIVE STOCK MUTUAL INSURANCE.

In the Province of Ontario, c. 204 of R. S. 0., 1897, makes 
provision for the organization of Live Stock Mutual Insurance 
Companies, and this Act contains all the statutory conditions 
which, from the nature of the business to be carried on, are ap
plicable to this kind of insurance.
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CHAPTER X

QUEBEC INSURANCE ACT.

By 8 E. VII., c. 69, the Legislature of the Province of Quebec 
passed the Quebec Insurance Act. to come into force on the day 
the Lieutenant Governor in Council might be pleased to fix by 
proclamation. (1)

This act repealed articles 5264 to 5400 of the Iievised Statutes 
and the Acts amending the same, except articles 5348a to 5348i, 
both inclusive, as enacted by 63 V. c. 34. s. 1 ; and also articles 
5375h to 5375t both inclusive, with their forms, as enacted by 4 
E. VII., c. 38, s. 1. which make provision for the organization 
of companies to insure certain Church property and Cheese and 
Butter Factories. Vide, supra, p. 558.

The repealed articles included all the provisions of the Revised 
Statutes of Quebec, Section XVII, dialing with Mutual Fire In
surance Companies in Counties; and Section XVIII dealing 
with Mutual Fire Insurance Companies established by by-law of 
rural municipalities, and also Parish Mutual Insurance Com
panies.

The new act, following in that respect the Ontario Insurance 
Act, deals generally with all classes of insurance anil provides for 
the incorporation of joint stock insurance companies and mutual 
fire insurance companies, the conversion of mutual into cash 
mutual companies, and of mutual and cash mutual into joint 
stock companies.

(1) The proclamation had not been made when this chapter wmt 
to press, hut was expected every day.
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The most important provisions ol' the act relating to fire in
surance companies are the articles which introduce into the 
Province of Quebec the statutory conditions, which are, with 
some important exceptions, substantially the same as those in 
force in the Province of Ontario. The Act also contains articles 
dealing with mutual insurance, which arc specially dealt with 
in the next preceding chapter.

In the present chapter it is proposed to consider those articles 
which deal with the contract of insurance, and are applicable to 
all fire insurance companies.

Contracts deemed to be made in Quebec.

Art. 196.

•'When the subject matter of any insurance contract is prop
erty, or an insurable interest within the jurisdiction of the 
Province of Quebec, or is in connection with a person domiciled 
or resident therein, any policy, certificate, interim receipt, or 
writing evidencing the contract shall, if signed, countersigned, 
issued or delivered in the Province of Quebec, or committed to 
the post office or to any carrier, messenger, or agent, to be de
livered or handed over to the assured, his representative or 
agent in the Province, be deemed to evidence a contract made in 
the Province and the contract shall be construed according to 
the law of this Province, and all moneys payable under the con
tract, shall be paid at the office of the chief officer or agent of 
the company or association effecting the insurance in this Prov
ince. This article shall have effect notwithstanding any agree
ment, condition or stipulation to the contrary.”

This article is a reproduction verbatim of s. 143 of the 
Ontario Insurance Act (R. S. 0. 1897, c. 203), which is dis
cussed, supra, p. 26.

Terms of contract to be set out in the instrument.

Art. 197,

“1. Where an insurance contract made by any company or as
sociation is evidenced by a written instrument, the company or



association shall set out all the terms or conditions of the con
tract in full on the face or hack of the instrument forming or 
evidencing the contract, and, unless so set out. no term or con
dition, stipulation or proviso modifying or impairing the effect 
of any such contract made or renewed after the coming into 
force of this act, shall lie good and valid or admissible in evi
dence to the prejudice of the assured or beneficiary.

Nothing contained in this article shall exclude the pro
posal or application of the assured from being considered with 
the contract, and the court shall determine how far the insurer 
was induced to enter into the contract by any misrepresentation 
contained in the said application or proposal.”
Suljsections 1 and 2 of this article are substantially a reproduc
tion of subsections 1 and la of s. 144 of the Ontario Insurance 
Art ( R. 8. O. 1HÜ7. c. 203), the only alteration being that the 
word “warranty” which appears with the words “conditions, 
stipulation or proviso” in the Ontario Act, is omitted.

In addition, however, to the provisions of this article, there are 
three other subsections in the Ontario Act which are not con
tained anywhere in the Quebec Insurance Act, and which read as 
follows:

“(2) No contract of insurance made or renewed after the 
commencement of this Act shall contain, or have indorsed upon 
it, or be made subject to any term, condition, stipulation, war
ranty or proviso, providing that such contract shall be avoided 
by reason of any statement in the application therefor, or in
ducing the entering into of the contract by the corporation, un
less such term, condition, stipulation, warranty or proviso is 
limited to cases in which such statement is material to the con
tract, and no contract within the intent of section 2 of this Act, 
shall be avoided by reason of the inaccuracy of any such state
ment. unless it be material to the contract.

“(3) The question of materiality in any contract of insurance 
whatsoever shall be a question of fact for the jury, or for the 
Court if there be no jury; and no admission, term, condition, 
stipulation, warranty or proviso to the contrary, contained in the
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application or proposal for insurance, or in the instrument of 
contract, or in any agreement or document relating thereto shail 
have any force or validity.

“(4) Nothing in sub-sections 1, 2 and 3, of this section con
tained shall be deemed to impair the effect of the provisions con
tained in sections 168 to 173 inclusive (8), or the effect of the 
provisions contained in section 55 of The Act respecting the 
Insurance of Live Stock."

Warranties in Quebec.

It will be perceived, therefore, that whereas this article only 
provides that the terms and conditions of the contract of insur
ance must all be found upon the instrument which evidences the 
contract, including Uie proposal or application, the Ontario Act 
goes much farther and expressly precludes the parties from en
tering into any warranty respecting the subject matter of insur
ance. In other words, it provides that no warranty shall be ef
fectual as against the insured unless it ha- regard to some state
ment which is material to the contract. In the Province of Que
bec, as has been pointed out supra p. 331 there is express provi
sion in articles 2490 and 2491 of the Civil Code permitting of 
warranties being made part of contracts of fire insurance. These 
articles read as follows :

“2490. Warranties and conditions are a part of the contract 
and must be true if affirmative, and if promissory must be com
plied with; otherwise the contract may be annulled notwith
standing the good faith of the insured.

“They are either expressed or implied.”
“2491. An express warranty is a stipulation or condition ex

pressed in the policy, or so referred to in it as to make part of 
the policy.

“Implied warranties will be designated in the following chap
ters relating to different kinds of insurance.”

(2) These are the section* which contain the statutory conditions.
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Again, Art. 205 of the Quebec Insurance Act, provides that 
no variation, addition or omission shall be legal and binding un
less distinctly indicated by being printed in ink of a different 
colour and in conspicuous type, under the words “Variations in 
conditions”. But the corresponding section of the Ontario Act 
contains the additional provision that no question shall be con
sidered as to whetlier any such variation, addition or omission 
is, under the circumstances, just and reasonable, but on the con
trary, the policy shall, as against the insurer, be subject to the 
statutory conditions only unless the variations, additions or omis
sions are distinctly indicated and set forth in the manner or to 
the effect aforesaid. In other words, the Ontario Act expressly 
declares that any condition printed on the policy beyond the 
statutory conditions, is absolutely null and void unless printed 
as a variation, in which event it would only be binding upon the 
assured if held to be just and reasonable by a court or judge.

In what position then do warranties stand under the Quebec 
Insurance Act? The fact that the articles of the Civil Code 
dealing with warranties are not repealed so far as fire insurance 
contracts are concerned ; that in art. 197 the word “warranty”, 
which is contained in the corresponding Ontario section, is drop
ped; that subsections 2, 3 and 4 of s. 144 of the Ontario Act, 
which expressly reduce warranties to the category of misrepresen
tations, have been omitted; and that the article dealing with 
variations drops the provision of the Ontario Act which express
ly provides that unless any additional condition beyond the 
statutory conditions is inserted as a variation, and therefore only 
binding if held by the court or judge to be reasonable, the policy, 
as against the insurer should l>c subject only to the statutory 
conditions afford on the one hand very strong grounds for the 
contention that in the Province of Quebec, insurance companies 
under the new Act are not precluded from adding to the statu
tory conditions, and not as a variation, a further condition or 
conditions that the policy is issued upon the warranty of the as
sured with respect to some statement of fact, and that if the said 
statement is untrue the policy should be void.
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Nevertheless I am of the opinion that by the Quebec Insurance 
Act it is no longer possible to introduce a warranty into a con
tract of tire insurance in that province, in the strict acceptation 
of that term, as construed in the chapter dealing with warrant, 
and conditions, supra p. 330. where it is pointed out that if a 
statement which has been warranted is untrue, the policy is void, 
whether the misrepresentation is material or not. and that after 
the act comes into force, the law of the Province of Quebec in 
that regard will be the same as in the Province of Ontario, and 
that a warranty can only be introduced in the manner provided 
by art, 305, as a variation or addition to the statutory conditions, 
and will only be binding upon the assured in so far as it may, by 
a court or judge, be held to be reasonable.

To hold otherwise would nullify the entire object of the statu
tory conditions, which it must be presumed were introduced by 
the Legislature with the very object of preventing insurance 
companies from inserting unreasonable conditions in their pol
icies, as is pointed out in Chapter I, p. 3, where the origin of the 
statutory conditions in Ontario is discussed.

If warranties could still be made part of the insurance con
tract, the insurance companies might require the insured to war
rant all the answers which are given to the questions in the ap
plication, some of which might be in no sense material to the 
contract. This would be repugnant to the first statutory condi
tion which only voids the policy where the misrepresentation is 
as regards some circumstance material to be made known to the 
company in order to enable it to judge of the risk it undertakes.

Any argument which may be adduced for a contrary view, 
based upon the articles of the Civil Code relating to warranties, 
it appears to me may be met by holding that so far as fire insur
ance is concerned, these articles are repealed by implication, as 
to which it is said by a high authority: (3)

“If the provisions of a later act arc so inconsistent with or 
repugnant to those of an earlier act, that the two cannot stand

(3) Maxwell, on Statutes, 4th ed., p. 233.
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together, the earlier stands impliedly repealed by the later. 
Leges posteriores priorcs contrarias abrogant. Ubi duw contra
ria: leges sunt, semper antiques obrogat nova."

it has been pointed out, supra p. 341, that s. 144 of the Onta
rio Act, which contained the provisions of art. 197, and in addi
tion the subsections which expressly reduced warranties to the 
category of misrepresentations, so far as fire insurance contracts 
are concerned, did no more than give statutory force to what had 
already become law by virtue of the judicial interpretation placed 
upon the statutory conditions. The Judicial Committee of the 
Privy Council, in dealing with the Ontario statutory condi
tions (4) said:

“The meaning of the legislation, though no doubt unhappily 
expressed, appears to be that whatever niav be the conditions 
sought to be imposed by insurance companies, no such conditions 
shall avail against the statutory conditions, and that the latter 
shall alone be deemed to be part of the policy and resorted to by 
the insurers, notwithstanding any conditions of their own, unless 
the latter are indicated as variations in the prescribed manner.”

Entry on property after loss.

Art. 198:

“After any loss or damage to insured property, the insurance 
company shall have, by a duly accredited agent, an immediate 
right of entry and access sufficient to survey and examine the 
propetty and make an estimate of the loss or damage.”

This article is a reproduction of the first part of subs. 1 of s. 
145 of the Ontario Statute. (R. S. 0. 1897, r. 203). the Ontario 
section reading as follows :

“145. (1) After any loss or damage to insured property
the insurer Has, by a duly accredited agent an immediate right 
of entry and access sufficient to survey and examine the proper
ty, and make an estimate of the loss or damage, but the insurer 
is not entitled to the disposition, control, occupation, or posscs-

(4) Queen I ne. Co. vs Parsons. 7 App. Cas., 00 at p. 121.
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Sion of the insured property, or o£ the remains or salvage there
of, unless the insurer undertakes reinstatement or accepts aban
donment of the property.

“(2) After loss or damage to insured property, it shall be 
the duty of the assured when, and as soon as practicable, to 
secure the insured property from damagb, or from further dam
age, and to separate as far as reasonably may be the damaged 
from the undamaged property, and to notify the insurer when 
such separation lias been made, and thereupon the insurer shall 
be entitled to entry and access sufficient to make an appraisement 
or particular estimate of the loss or damage.

“(3) At any time after the loss or damage the insurer and 
the assured may under a term of the contract of insurance or by 
special agreement make a joint survey, examination, estimate or 
appraisement of the loss or damage, in which case the insurer 
shall be deemed to have waived all right to make a separate 
survey, examination, estimate or appraisement thereof.”

Risks insurable by Fire Insurance Companies.

Art. 201.

“1. Every company licensed and registered for the transaction 
of fire insurance may, within the limits prescribed by the license 
and registration, insure and reinsure dwelling houses, stores, 
shops and other buildings, household furniture, merchandise, 
machinery, live stock, farm produce, and other commodities, 
against damage or loss by fire or lightning, whether the same 
happens by accident or any other means, except design on the 
part of the assured, the invasion of an enemy, or insurrection.”

Sub-section 1 is a reproduction verbatim of the Ontario Act, 
c. 203, s. 166. (4a)

“2. Any insurance company registered under this act for the 
transaction of fire insurance, and lawfully insuring any mer
cantile or manufacturing risk against fire, may, either by the

(4a) Vide C. P. R. v« Ottawa Fire Ins. Oo., supra p. 69.
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same or a separate contract, insure the same risk against loss or 
damage arising from defects in or injuries to sprinklers or other 
Are extinguishing appliances.”

Sub-sectio.i 2 is new, and is apparently intended to cover loss 
or damage by water through defects in the fire extinguishing ap
pliances installed in the premises for the purpose of preventing 
fires. (5)

Duration of fire insurance contract.

Art. 202.

“1. Contracts of fire insurance, with the exception of those en
tered into by mutual insurance companies on the mutual system 
which are limited to five years, shall not exceed the term of three 
years; and the insurance of mercantile and manufacturing 
risks shall, if on the cash system, be for terms not exceeding one 
year.”

In Ontario, by e. 203, s. 1G7. (I?. S. 0. 1897). mutual com
panies arc not permitted to issue policies for more than four 
years. Other insurance in that province, however, by the same 
section, may extend over a term of three years except insurance 
of mercantile and manufacturing risks, where the contract is 
limited to the term of one year.

“2. Any contract that may be made for one year or any shorter 
period, on the deposit note system, or for three years or any 
shorter period on the cash system, may be renewed, at the discre
tion of the board of directors, by a renewal receipt instead of a 
policy, on the insured paying the required premium, or. in the 
case of a contract on the deposit note system, by giving a new 
deposit note or undertaking; and any cash payments or deposit 
notes for ret Aval, must be made at the end of the year or other 
period for which the deposit note was granted, otherwise the 
policy shall be null and void.”

Art. 202, ss. 2. is a reproduction of the Ontario Statute, c.

(5) Hawthorne vs Canadian Casualty Go., 39 Can. S. C. R.. 058.
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203, s. 167, sa. 2, the only difference being that the assessment 
system which obtains in mutual insurance companies is spoken 
of in the Ontario Act as the “premium note” system, while in 
Quebec it is called the “deposit note” system.

“3. No registered company, authorized to effect insurance 
against fire in this Province, shall incur liability upon a single 
risk, to an amount exceeding 10 per cent, of its capital and sur
plus. unless such excess is reinsured in another company.

“4. The Provincial Treasurer may suspend or cancel the 
license or registration of a company that assumes a heavier re
sponsibility on a single risk than that permitted by paragraph 3 
of this article.”

Art. 302. ss. 3 and 4 have no corresponding sections in Ontario. 

Statutory Conditions. Quebec.

Art. 203.

“The conditions set forth in this article shall, as against the 
insurer, be deemed to be part of every contract of fire insurance 
hereafter entered into or renewed or otherwise in force in the 
Province of Quebec, with respect to any property therein or in 
transit therefrom or thereto, and shall be printed on every such 
policy with the heading “Conditions of the Policy”, and no sti
pulation to the contrary, or providing for any variation, addition 
or omission, shall he binding on the assured unless evidenced in 
the manner prescribed bv articles 204 and 205.”

Conditions of the policy.

This is a reproduction of the first clause of the Ontario Statute. 
R. S. O. c. 203. s. 168, except that in Quebec the expression 
“statutory conditions” is not used, but the words “Conditions of 
the Policy” are substituted therefor. For convenience, however, 
the expression Statutory Conditions, which has become stereo
typed in all the provinces of Canada, will be retained throughout 
this chapter.
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Condition 1.

“If any person insures his buildings or goods, and causes the 
tame lo be described otherwise than as they really arc. to the 
prejudice of the company, or misrepresents or omits to commu
nicate any circumstances which is material to be made known 
to the company, in order to enable it to judge of the risk it un
dertakes, such insurance shall he of no force with respect to the 
property in regard to which the misrepresentation or omission is 
made; but when the application is made out by the company's 
agent, such application shall be deemed to he the act of the 
company.” (6)

The last clause of the first condition, and which is not con
tained in the statutory conditions of the other provinces, is of 
very considerable importance. The aim of this clause evidently 
is to throw upon the company some responsibility for the con
duct of its agent in taking part in the preparation of the ap
plication. This subject is very fully discussed in the ehapter on 
Agency, supra, p. 200. and more particularly at p. 270. where 
the liability of the company is expressed in tie following pro
position and exceptions:

“The Company is liable notwithstanding material misrepre
sentations in the application, if the answers to inquiries are in
correctly made by the app'icant upm the advice, representations 
or promises of the agent soliciting the insurance and intrusted 
with the interim receipt, unless,

“Exception 1.
“The application clearly warns the assured that if the agent 

takes part in the preparation of the application he shall for that

(6) Condition 1. — Ontario a tat. cond. the same as Quebec, except:
Une 1, for person road person or persons, 

tor his read his or their.
Une (I, for icith respect read in respect.
line 8, hut when the application is made nut by the company's 

agent, such application shall he deemed to be the act of 
the company. Is omitted.
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purpose be deemed solely the agent of the applicant and not of 
the company, or,

“Exception 2.
“The answers to the inquiries are untrue to the knowledge of 

the agent and the assured ; or,
“Exception 3.
“In provinces having no statutory conditions, the policy 

which subsequently issues expressly notifies the assured that for 
the purposes of the application, the agent will be deemed the 
agent of the applicant and not of the company.”

The meaning of the Quebec clause is not clear. What is in
tended by the words “when the application is made out by the 
company’s agent” ? Has this reference to the agent filling in 
the answers of the applicant, but the application is signed by the 
applicant, or does it mean where the application is signed by the 
agent of the company for and on behalf of, and in the name of 
the applicant? And what is meant by the expression “such ap
plication shall be deemed to be the act of the company” ? Does 
this mean that the applicant is not bound by the application if 
the agent takes part manually in any wav in the filling out of 
the application? Until the clause has received some judicial 
interpretation it would appear unsafe for the agent in obtaining 
applications for insurance to fill in, in any way, the answers to 
the questions which are to form the basis upon wdiich the com
pany is to determine whether or not it will enter into the con
tract of insurance, if the company wish to relv upon the repre
sentations in the application.’

Condition 1, with voids the policy for misrepresentation or 
failure to communicate circumstances which arc material to the 
risk, is fully discussed in Chapter VIII. which deals with 
statutory conditions, supra, p. 362.

Condition 2.

“After application for insurance, it shall be presumed that any 
policy sent to the assured is intended to be in accordance with
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the terms of the application, unless the company points out in 
writing the particulars wherein the policy differs from the ap
plication.’' (7)

This condition is discussed supra, p. 389.

Condition 3.

“Any change in the use or condition of the property insured 
as defined by the policy, made without the consent of the insurer, 
and within the control or knowledge of the assured, ami which in
creases the risk, shall void the policy, unless the change is 
promptly notified in writing to the company or its local agent ; 
and the company, when so notified, may return the premium for 
the unexpired period and cancel the policy, or may demand in 
writing an additional premium, which the assured shall, if he 
desires the continuance of the policy, forthwith pay to the com
pany; and if he neglects to make such payment forthwith 
after receiving such demand, the policy shall be no longer in 
force.” (8)

This condition, with one exception, is substantially the same 
as the third statutory condition in Ontario, the exception being 
that whereas in Ontario the policy is only made void as to the 
part affected thereby where a change material to the risk has 
been made, in Quebec the entire policy is voided. The law in 
Quebec, therefore, by this condition, conforms to the law as laid 
down in Samo vs. Gore District Mutual Ins. Co., supra, p. 29, 
where it was held that the contract of insurance is indivisible.

(7) Condition 2. — Ontario stat. eond. two, the same as Quebec, 
except :

line 1. For presumed read deemed.
(8) Condition 3. — Ontario stat. eond. three, the same ns Quebec, 

except :
line 1, 2, For in the use or eond'ition of the property insured as 

defined bp the poliep, made without the consent of the 
insurer rend material to the r.sk 

line 3, 4, and which increases the risk is omitted, 
line 4, For void read avoid.
line 4. as to the part affected thereby is inserted after policy.
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In this respect it will be perceived that the rule applied to the 
first statutory condition with respect to misrepresentation in the 
application, differs from that which is made to apply in the third 
condition. In the first, condition the contract is made divisible, 
and although void as to part, may be valid as to the rest of the 
contract. Where the breach is with respect to matters covered 
by the third statutory condition, the policy is made void in toto.

With the exception just pointed out. the cases and general 
principles of law discussed in the chapter on statutory condi
tions. supra, p. 391, are applicable to the Province of Quebec.

Condition 4.

“The insurance is rendered void by the transfer of the interest 
in the object of it from the insured to a third person, unless 
such transfer is with the consent or privity of the insurer.

“The foregoing rule does not apply in the case of rights ac
quired by succession or in that specified in clause b of this 
paragraph.

a. The insured has a right to assign the policy with the thing 
insured, subject to the conditions therein contained.

b. A transfer of interest by one to another of several part
ners or owners of undivided property who are jointly insured 
does not avoid the policy.” (9)

The first two clauses of this condition, together with art. 4a. 
are simply a reproduction of art. 2576 of the Civil Code. The 
jurisprudence in the Province of Quebec with respect to the 
provisions of this condition are found, supra, p. 114 et seq.

In Ontario, it was held that a transfer of interest from the

(9) Condition 4. — TDe corresponding condition In Ontario reads 
as follows:

4. If the property insured is assigned without a written permis
sion indorsed hereon by an agent of the company duly authorized 
tor siic/i purpose, the policy shall tilerepy become void; but this con
dition docs not apply to change of title by succession or by the opera
tion of the law, or by reason of death.
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partnership to a limited liability company, in which the part
ners retained nearly all the stock, voided the policy. (10)

The decisions under the corresponding condition of the On
tario Insurance Act are discussed in Chapter VIII., dealing with 
statutory conditions, supra, p. 404.

Condition 5.

“Where property insured is only partially damaged, no aban
donment of the same will be allowed unless with the consent of 
the company or its agent, and in case of removal of property to 
escape conflagration, the company will contribute to the loss and 
expense attending such act of salvage proportionately to the re
spective interests of the company or companies and the as
sured.” (11)

This condition is a reproduction of condition 5 of the Ontario 
statutory conditions. The cases are collected, supra, p. 408.

Condition 6.

“Money, books of account, securities for money, and evidences 
of debt or title are not insured.” (12)

This condition is a reproduction verbatim of statutory condi
tion 6 of B. S. 0. c. 203, s. 168.

Condition 7.

“Plate, plate glass, plated ware, jewelry, paintings, sculptures, 
curiosities, scientific and musical instruments, patterns, plans, 
uncoined gold and silver, works of art, articles of vertu, frescoes.

(10) Peuchen vs The City Mutual Ins. Co.. 18 A. It.. 440. supra
p. 435.

(11) Condition 5. — Ontario slat. eond. five, the same as Quebec, 
except :

line 2, For irilh rend by.
line 5, For expense rend expenses.

■(12) Condition 6. — Ontario stnt. eond. six, the same as Quebec.
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clocks, watches, trinkets and mirrors are not insured unless men
tioned in the policy."’ (13)

This condition differs from the corresponding section of the 
Ontario statutory conditions by including patterns and plans 
amongst the articles which are not insured, and omitting medals, 
which are articles not insured under the.Ontario Act.

Condition 8.

“The company is not liable for loss if there is any prior in
surance in any other company, unless the company’s assent 
thereto appears in the policy or is endorsed thereon, nor if any 
subsequent insurance is effected by any other company, unless 
and until the company assents thereto, or unless the company 
does not dissent in writing witliip two weeks after receiving 
written notice of the intention or desire to effect the subsequent 
insurance or does not dissent in writing after that time and be
fore the subsequent or future insurance is effected.” (14)

This condition is a reproduction of statutory condition 8, 
Ontario, with three unimportant verbal alteration, and is fully 
discussed, supra, p. 411 et seq.

Condition 9.

“In the event of any other insurance on the property so de
scribed, having been assented to as aforesaid, then the company 
shall, if such other insurance remains in force, on the happen
ing of any loss or damage, only be liable for the payment of a

(13) Condition 7. — Ontario stilt, eond. seven reads as follows :
7. Plate, plate glane, plated ware, fewelry, medals, painting». 

sculpture», curiosities, scientific and musical instrument», bullion, 
works of art, articles of vertu, frescoes, clocks, watches, trinkets and 
mirrors are not insured unless mentioned in the policy.

(14) Condition 8. — Ontario stat. eond. eight, the same as Que
bec, except:

line 3, For in the policy read herein.
For thereon rend hereon.

line 8. For future read further.
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rateable proportion of such loss or damage without reference to 
the dates of the different policies.” (15)

This condition is a reproduction of statutory condition 9 On
tario. The articles of the Code dealing with the same subject, 
together with the corresponding Ontario condition, are contain
ed, supra, p. 431.

Condition 10.

“The company is not liable for the losses following, that is to 
say:

“a. For the loss of property owned by any other person than 
the assured, unless the interest of the assured is stated in or upon 
the policy;

“6. For loss by fire caused by invasion, insurrection, riot, 
civil commotion, military or usurped power, earthquake or vol
canic eruption;

“c. Where the insurance is upon buildings or their contents, 
for loss caused through the want of good and substantial brick 
or stone chimneys ; or by ashes or embers being deposited, with 
the knowledge and consent of the assured, in wooden vessels; or 
by stoves or stove-pipes being, to the knowledge of the assured, 
in an unsafe condition or improperly secured.

“d. For loss or damage to goods destroyed or damaged while 
undergoing any process in or by which the application of fire 
heat is necessary.

“e. For loss or damage occurring to buildings or to their con
tents, while the buildings, are being repaired by carpenters, 
joiners, plasterers or other workmen, and when loss or damage 
to such buildings or their contents is due to such carpenters, 
joiners, plasterers or other workmen, unless permission to exe
cute such repairs has been previously granted in writing, signed

(15) Condition D. — Ontario atat. cond. nine, the same ns Que
bec, except :

Une 1, For so read herein.
illne 2, For the read this.

19
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bv a duly authorized agent of the company. But in dwelling 
houses fifteen days are allowed in each year for incidental re
pairs without such permission.

“f. For loss or damage occurring when petroleum, or rock- 
earth or coal-oil. camphcne. gasoline, burning fluid, benzine, 
naptha or any liquid products thereof, or any of their constituent 
parts (refined coal-oil for lighting purposes only, not exceeding 
five gallons in quantity, or lubricating oil not being crude pe
troleum or oil of less specific gravity than required by law for 
illuminating purposes, not exceeding five gallons in quantity, 
excepted ). or more than twenty-five pounds of gunpowder, is or 
are ston'd or kept in the building insured or contained in the 
property insured, unless permission is given in writing by the 
company.” (16)

This condition is a reproduction of the Ontario statutory con
dition 10. with some variations. It will be perceived that ss. b 
of the condition in Quebec exempts the company from liability 
for loss caused by earthquake or volcanic eruption.

The verbal alterations in the oilier subsections do not appear 
to make any change from the corresponding statutory condition 
in the other provinces.

This condition is discussed, supra, p. 434.

(16) Condition 1U. — Ontario slot. CMul. ten, the stunt' ns Qucbtv. 
except:

10a. line 1. For person read party.
10b. line 1, by fire Is omitted.

line 2, earthquake or volcanic crept Ion is omitted.
10c. line 2. For fbronyb read by.
10e. line 3, For ami irbfn toss or damage to sucb buildings or 

thrlr contents Is dur to sucb carpenters, lolneri, plot
ter*™ or other workmen rend and In consequent* 
thereof.

101. line 1, For teArn read trAile. 
line 6, For or rend nor. 
line 8. weight Is Inserted after pounds, 
line 0, For contained In rend containing.
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Condition 11.

“The company shall make good, loss caused bv the explosion of 
gas in a building not forming part of the gas-works, and all 
other loss caused by any explosion causing a fire and all loss 
caused by lightning, even if it docs not set fire.” (17)

This condition is broader in its terms than the corresponding 
Ontario condition in that it expressly provides that the company 
shall be liable for loss caused by any explosion causing a fire. 
This expansion of the Ontario condition was unnecessary in view 
of the decision of the Supreme t'ourt, in Hobbs vs Northern 
Assurance Co. (18) where it was held that the language in the 
Ontario condition made the company liable as well for the 
damage caused by the explosion as by the fire which followed it. 
The Quebec condition, however, would seem to be more extensive 
than that of Ontario, in that the company becomes liable for the 
destruction of property by lightning which is not followed by a 
fire.

Condition 12.

“Proof of loss must be made by the assured "ough the loss 
be payah'c to a third person." (lit)

This condition is discussed, supra, p. 137.

(17) Condition 11. — Ontario slat. road, eleven, the same as Que
bec. except :

Une 1, For shall read iclll.
line 2. For explonton of pirn rend «plosion of coal pan. 

the Is omitted before pan tnirkn.
For anil all other loss council bp imp erplonion cauninp a 
Arc anil all loss council bp hphtiitnp, even If il ilocn not net 
fire, read ami loss bp fire ceased bp anp other cj-plosloa or 
bp liphtninp.

(18) 12 Can. 8. C. It.. 031.
(18) Condition 12. — Ontario stab cond. twelve, the same ns 

Ontario, except :
. line 2, For pernon read party.
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Condition 13.

“Every person entitled to make a claim under this policy, shall 
observe the following directions :

“a. He shall forthwith after loss give notice in writing to the 
company;

“6. He shall deliver, as soon after us practicable.as particular 
an account of the loss as the nature of the case permits;

“c. He shall also furnish therewith a sworn declaration estab
lishing :

1. That the said account is just and true;
2. When and how the fire originated so far as declarant 

knows or believes :
3. That the fire was not caused through his wilful act or 

neglect, procurement, means or contrivance;
4. The amount of other insurances;
5. All liens, and incumbrances on the property insured ;
(i. The place where the property insured, if moveable, was 

deposited at the time of the fire.
“d. He shall, in support of his claims, if required and if prac

ticable, produce books of account, warehouse receipts and stock 
lists, and furnish invoices and other vouchers, and also copies of 
all his policies; and shall separate, as far as reasonably may be, 
the damaged from the undamaged goods, and exhibit for ex
amination all that remains of the property which was covered 
by the policy.

He shall produce, if required, a certificate under the hand 
of a magistrate, notary, commissioner for taking affidavits, or 
municipal clerk, residing in the vicinity in which the fire hap
pened. and not concerned in the loss or related to the assured or 
sufferers, stating that he lias examined the circumstances attend
ing the fire, loss or damage alleged, that he is acquainted with 
the character and circumstances of the assured or claimant, am. 
that he verily believes that the assured has, by misfortune and
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without fraud or evil practice, sustained loss and damage in re
spect of the property assured to the amount certified.” (20)

This condition, with a few unimportant verbal changes, is a 
reproduction of the Ontario statutory condition 13, and is fully 
discussed supra, p. 438.

Condition 14.

“The above proofs of loss may be made by the agent of the 
assured, in case of the absence or inability of the assured him
self to make the same, such absence or inability being satis
factorily accounted for.” (21)

This condition is a reproduction verbatim of the Ontario con
dition 14, vide, supra, p. 457.

(20) Condition 13. — Ontario stilt, cond. thirteen, the same as
Quebec, except

line 1, For every road any.
line 1, For shall read is to.

13a. Hue 1, For shall rend is.
For give rend to give.

13b. line 1, For shall read Hs to.
13c. line 1, For shall also read is also.

line 2, For establishing rend declaring.
line 4, the is inserted l>efore declarant.
lino 0, For property insured rend subject of insurance.
The subdivisions of 13c are not nuuitiered.

13<1. line 1, For shall read is.
line 2. For produce read to produce.
•line ,3, 4, For and also copies of all his policies rend to fur

nish copies of the written portion of all policies
line 4, For and shall rend to.
line 5, to is in*terted before exhibit.

13e. line 1, For shall rend is to.
line 2, For notary rend notary public.
l i ne 9, 10, For in respect of the property read on the subject.

(21) Condition 14. — Ontario stat. cond. fourteen, tile same ns 
Quebec.
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Condition 15.
“Any fraud or false representation in relation to any of the 

above particulars, shall vitiate the claim.” (22)
This condition is discussed supra, p. 457.

Condition 16.
“If any difference arise as to the value of the property in

sured. of the property saved or the amount of the loss, such 
value and amount and the proportion thereof (if any) to be paid 
by the company, shall, whether the right to recover on the 
policy is disputed or not, and independently of all other ques
tions. be submitted to the arbitration of some person to be chosen 
by both parties, or if they cannot agree on one person, then to 
two persons, one to be chosen by the party assured and the other 
by the company, and a third to be appointed by the two persons 
first chosen, or, on their failing to agree, then by a judge of the 
Superior Court sitting in the district wherein the loss has hap
pened ; and such reference shall be subject to the provisions of 
articles 1431 ami following of the Code of Civil Procedure. The 
awaril shall, if the company is in other respects liable, be con
clusive as to the amount of the loss and proportion to be paid by 
the company. Where the full amount of the claim is awarded 
the costs shall follow the event, and in other eases, all questions 
of costs shall lie in the discretion of the arbitrators.” (23)

This condition is discussed supra, p. 4G4.

(22) Condition 15. — Ontario stat. cond. fifteen, the same as Que- 
bec, except:

line 1. For representation read statement in a statutory drrfara- 
tlon.

(23) Condition 23. — Ontario stat. cond. sixteen, the same as Que
bec, except :

line 2, For the amount reed of amount, 
line n. tiro Is omitted before persons 

For first mid so.
line 10, 11, For a fudge read the County Judge. 
line 11, For Superior Court Hitting in the dtstrtrf read county, 
line 13s For articles 1431 and following of the Code of Civil Pro

cedure read The Arbitration Act. 
line 14. For The award rend and the award.
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Condition 17.

“The loss shall not be payable until sixty days after comple
tion of the proofs of loss, unless otherwise provided for by the 
contract of insurance." (21)

This condition is discussed supra, p. Kilt.

Condition 18.

“The company, instead of making payment, mav repair, re
build or replace, within a reasonable time, the property damaged 
or lost, giving notice of their intention within fifteen days after 
the receipt of the proofs herein required.” (2.5)

This condition is discussed supra, p. 112.

Condition 19.

“The insurance may be terminated by the company, by giving 
notice to that effect, and, if on the cash plan, by tendering there
with a rateable proportion of the premium for the unexpired 
term, calculated from the termination of the notice. In the 
case of personal service of the notice, five days’ notice, exclud
ing Sunday, shall be sufficient. Notice mav be given by any 
company having an agency in the Province of Quebec, by reg
istered letter addressed to the assured at his last post office ad
dress notified to the company, and where no address has been 
notified, then to the post office of the agency from which the 
application was received, and. where such notice is by letter, 
then seven days from the arrival at any post office in the Prov
ince shall be deemed good notice. The policy shall cease after 
such tender and notice aforesaid, and the expiration of the five 
or seven days as the case may he.

(24) Condition 17. — Ontario «tat. cond. seventeen, tbe same as 
Quebec, except:

line 1, For completion read the completion.
(25) Condition 18. — Ontario stat cond. eighteen, tile same as 

Quebec, except :
line 4, For the receipt read receipt.
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“The insurance, if for cash, may also be terminated by the as
sured, by giving written notice to that effect to the company or 
its authorized agent, in which case the company may retain the 
customary short rate for the time the insurance has been in 
force, and shall pay to the assured the balance of the premium 
paid.” (2(i)

This condition is discussed supra, p. 473.

Condition 20.

“No condition of the policy, cither in whole or in part, shall 
be deemed to have been waived by the company, unless the 
waiver is clearly expressed in writing, signed by an agent of the 
company.’’ (27)

This condition is discussed supra, p. 478.

Condition 21.

“An officer or agent of the Company, who assumes on behalf 
of the company to enter into any written agreement relating to 
any matter connected with the insurance, shall be deemed 
prima facie to be the agent of the company for such pur
pose.” (28)

This condition is discussed supra, p. 478.

(26) Condition 10. — Ontario stnt. rond, nineteen, the same as 
Quetiec, except :

line 8, For ahall be auf/lcicnt rend ahull be given.
line 7, For the Province of Quebec read Ontario.
line 9, For and read or

haa been Is omitted before nof//!rd.
line 12, 13, For the Province read Ontario.
line 13, For the read and the.
line 10, The second paragraph of condition Is preceded by (a).
■line 20, For pay rend repay.
(27) Condition 20. — Ontario «tat. rond, twenty, the same as Que

bec.
(28) Condition 21. — Ontario stnt. corn!, twenty-one, the same as 

Quebec, except:
line 4, For such purpoae read the purpose.
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Condition 22.

“Every action or proceeding against the company for the re
covery of any claim under or by virtue of this policy, shall be 
absolutely barred, unless commenced within one year next after 
the loss or damage occurs.” (29)

This condition is discussed supra, p. 478.

Condition 23.

“Any written notice to the company for any purpose of the 
conditions of the policy, where the mode thereof is not expressly 
provided by law. may be by letter delivered at the head office of 
the company in the Province, or by registered post letter ad
dressed to the company, its manager or agent, at such head of
fice, or by such written notice given in any other manner to an 
authorized agent of the company." (30)

This condition is discussed supra, p. 483.

Variations and additions.

Art. 204.

“If the insurer desires to vary the said conditions, or to omit 
any of them, or to add new conditions, there shall be added to 
the contract containing the printed statutory conditions, words 
to the following effect, printed in conspicuous type and in ink 
of a different colour:

(20) Condition 22. — Ontario Stilt, coiul. Iwent.v-two, the same as 
Qu«4hh\ except:

tine .1. For within read within the term of.
(3(1) Condition 23. — Ontario stnt. coml. twenty-three, the same 

as Queliec, except :
line 1, For the rompant/ read a rompant).
line 2, For londitions of the policy read statutory conditions.
line 3, tty law la omitted.
line 4, For the Province read Ontario.
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‘Variations in conditions.

'This policy is issued on the above conditions with the follow 
ing variations and additions: (set forth the conditions).

"These variations arc made by virtue of the Quebec Insurance 
Act, and shall have effect in so far ns. by the court or judge be
fore whom a question is tried relating thereto, they shall be held 
to be just and reasonable requirements on the part of the com
pany.”

The corresponding section to this activ e in the Ontario Act is 
s. 109, which reads as follows:

“109. If the insurer desires to vary the said "onditions, or to 
omit any of them, or to add new conditions, there shall be added 
on tbe instrument of contract containing the printed statutory 
conditions words to the following effect, printed in conspicuous 
type and in ink of a different colour.

‘Variations in conditions.

‘This policy is issued on the above statutory conditions will, 
the following variations and additions :

‘These variations (or os llir rose nmi/ hr) are bv virtue of the 
Ontario Statute in that behalf, in force so far as. hv the Court 
or Judge lief ore whom a question is tried relating thereto, they 
shall be held to be just and reasonable to la1 exacted by the com
pany.’’

■ trf. 205.

“No such variation, addition or omission shall, unless the 
same is distinctly indicated and set forth in article 204, be legal 
and binding on the insured.

“It shall be optional with the insurers to pay or allow claims 
which are under the third, the fourth, or the eighth condition 
of the policy, in case the insurers think fit to waive the objec
tions mentioned in the said conditions.”

The corresponding section to this article in the Ontario Act is 
s. 170, which reads as follows :
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“No such variation, addition or omission, shall, unless the 
same is distinctly indicated and set forth in the manner or to 
the effect aforesaid, lie legal and binding on the assured; and 
no question shall be considered as to whether any such variation, 
addition or omission is, under the circumstances, just and 
reasonable, but on the contrary, the policy shall, as against the 
insurer, be subject to the statutory conditions only, unless the 
variations, additions or omissions are distinctly indicated and 
set forth in the manner or to the effect aforesaid.

“Provided it shall be optional with the insurers to pay or al
low claims which arc void under the 3rd, the 4th. or the 8th 
Statutory Condition, in case the insurers think fit to waive the 
objections mentioned in the said conditions.”

The following provisions are contained in the Ontario Insur
ance Act which do not appear in the Quebec Act :

“171. In case a policy is entered into or renewed containing 
or including any condition other than or different from the con
ditions set forth in section IliH of this Act, if the said condition 
so contained or included is held, by the Court or Judge, before 
whom a question relating thereto is tried, to he not just and 
reasonable, such condition shall be null and void. (31)

Relief clause. (Ontario)

“172. (1) Where, by reason of necessity, accident or mistake, 
the conditions of any contract of fire insurance on property in 
this province as to the proof to he- given to the insurance com
pany after the occurrence of a fire have not been strictly com
plied with ; or where after a statement or proof of loss has been 
given in good faith by or on behalf of the assured, in pursuance of 
any proviso or condition of such contract, the company, through 
its agent or otherwise, objects to the loss upon other ground» 
than for imperfect compliance with such conditions or does not 
within a reasonable time after receiving such statement or proof 
notify the assured in writing that such statement or proof is 
objected to, and what are the particulars in which the same is

(31) The effect of these dlffiawes from the Ontario statute are 
illacuwed siyru p. 664.
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alleged to be defective, and so from time to time; or where, for 
any other reason, the Court or Judge before whom a question 
relating to such insurance is tried or inquired into, considers it 
inequitable that the insurance should be deemed void or for
feited by reason of imperfect compliance with such conditions— 
no objection to the sufficiency of such statement or proof o* 
amended or supplemental statement or proof (as the case may 
be) shall, in any of such cases be allowed as a discharge of the 
liability of the company on such contract of insurance wherever 
entered into.

(2) If in any action or proceeding upon a contract of fire in
surance, the assured, being plaintiff in such action or proceed
ing, has in the opinion of the Court or Judge, wilfully neglected 
or unreasonably refused to furnish necessary information re
specting the property for which the insurance money is claimed, 
and if as a consequence of such neglect or refusal, the defendant 
company has been at expense in obtaining information or evi
dence. tlie Court or Judge may, in disposing of costs, take into 
consideration the expense so incurred by the defendant com
pany.”

“173. A decision of a Court or Judge under this Act shall be 
subject to review or appeal to the same extent as a decision by 
such Court or Judge in other cases.”

The failure to insert in the Quebec Insurance Act, a clause 
similar to s. 173 of the Ontario Insurance Acf, may have been 
from a desire to have matters of this character governed by art. 
2478 of the Code, which provides as follows:

“2478. In case of loss the insured must, with reasonable dili
gence, give notice thereof to the insurer; and he must conform 
to such special requirements as may be contained in the policy 
with respect to notice and preliminary proof of his claim, unless 
they are waived by the insurer.

“If it lie impossible for the insured to give notice or to make 
the preliminary proof within the delay specified in the policy, 
he is entitled to a reasonable extension of time.”

This article has been interpreted liberally by the Courts. Vide 
supra, pp. 440, 441.
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APPENDIX V)

No. 194.] BILL. [1900

An Act to secure Uniform Condition! in Policies of Fire 
Insurance.

Her Majesty, by and with the advice and consent of the Senate 
and House of Commons of Canada, enacts as follows:—

1. This Act may be cited as The Fire Insurance Policy Act, 
1900.

2. In this Act, unless the context otherwise requires, the 
expression “ company ” means and includes any corporation or 
any society or association, incorporated or unincorporated, or 
any partnership carrying on the business of fire insurance.

(1) Vide note to page lfl supra.
This Hill la reiirodueed with two purpose, first to Indicate some 

of the chungcs which It Is though' .-mild advantagiouaty be made to 
the Statutory Conditions, and » .ondly, for the use If desired, of 
eomiunlcs doing business In provinces where there are no statutory 
conditions, and where, therefore, the <s>nipnnles may Insert In their 
policies such conditions as they deem proper. The provisions of the 
Bill may be readily adopted for this punaise by making the pollcleB 
subject to me conditions In the schedule to the Bill eliminating the 
clause In brackets In Condition 10, line (1), nnd the reservation 
clause in the lust lines of Condition 20. end by complying with the 
provisions of seotlons (1 and 7 of the Bill.
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3. The provisions of this Act shall not apply to any com
pany incorporated by an Act of the legislature of the late Prov
ince of Canada, or by an Act of the Legislature of any Province 
now forming part of Canada, which carries on the business of 
fire insurance wholly within the limits of that Province by the 
Legislature of which it was incorporated, and which is within 
the exclusive control of such Legislature.

4. The conditions set forth in the form A in the schedule 
to this Act shall be deemed to be part of every contract of fire 
insurance hereafter entered into or renewed, or otherwise in 
force in Canada with respect to any property therein, or in 
transit therefrom, or thereto, and shall be printed on every pol
icy, with the heading “Uniform Conditions”, and no other or 
different condition shall be made a part of such contract or pol
icy, or endorsed thereon, or delivered therewith : Provided that 
a policy may, with the approval of the Superintendent of Insur
ance, also contain any provisions which the company is required 
by law or by its charter or Act of incorporation to insert in its 
policies, and which are not inconsistent with the Uniform Con
ditions.

5. Where, by reason of necessity, accident or mistake, the 
conditions of any contract of fire insurance on property in Can
ada as to the proof to be given to the insurance company after 
the occurrence of a fire have not been strictly complied with, or 
where, after a statement or proof of loss has been given in good 
faith by or on liehalf of the assured, in pursuance of am proviso 
or condition of such contract, the company does not, within a 
reasonable time after receiving such statement or proof, notify 
the assured in writing that such statement or proof is objected 
to, and specify the particulars in which it is alleged to be defect
ive,—or where, for any other reason, the court or judge before 
whom a question relating to such insurance is tried or inquired 
into, considers it inequitable that the insurance should be deem
ed void or forfeited by reason of imperfect compliance with such 
conditions,—no objection to the sufficiency of such statement or
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proof or amended or supplemental statement or proof (as the 
ease may be) shall be allowed as a discharge of the liability of 
the company on such contract of insurance, wherever entered 
into.

2. If in any action or proceeding upon a contract of fire in
surance, the assured, being plaintiff in such action or proceed
ing, has, in the opinion of the court or judge, wilfully neglected 
or unreasonably refused to furnish necessary information re
specting the property for which the insurance money is claimed, 
and if, as a consequence of such neglect or refusal, the company 
has been at expense in obtaining information or evidence, the 
court or judge may, in disposing of costs, take into considera
tion the expense so incurred by the company.

3. A decision of a court or judge under this section shall Is- 
subject to review or appeal to the same extent as a decision by 
such court or judge in other cases.

6. Every policy of insurance subject to the provisions of this 
Act shall have conspicuously printed thereon the name and ad
dress of an agent in Canada, who shall represent the company 
for all purposes of this Act, and in default thereof any officer, 
agent or representative of the company who assumes on behalf 
of the company to enter into any written agreement relating to 
any matter connected with the insuranee shall be deemed primii 
facie to be agent of the company for such purpose.

7. When an application for insurance, subscribed by the ap
plicant in person, or his agent, contains the warning in the form 
B in the schedule to this Act, printed immediately after the 
questions and answers in the application, in ink of a different 
colour from that in the liody of the application, and with tin- 
word * Warning ’ printed in type not smaller than double pica, 
and where the policy of insurance is based upon the said applica
tion and has annexed thereto, printed or written or partly print
ed and partly written in ink of a different colour from that in 
the body of the policy, a copy of the said warning, together with 
such questions, answers and provisions as the company desires
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to have warranted, to the extent in the warning contained, then 
aucli warranty shall be binding upon the insured, and no ques
tion as to its materiality in ease of loss shall be raised as be
tween the insurer and the insured, and the company shall not 
be bound by any representation not contained in the application.

8. This Act shall take effect on the first day of September, 
one thousand nine hundred.

SCHEDULE.

A.

UNIFORM CONDITIONS.

1. If any person insures his buildings or goods and causes 
the same to be described otherwise than as they really arc to the 
prejudice of the Company, or misrepresents or omits to com
municate any circumstance which is material to be made known 
to the Company in order to enable it to judge of the risk it un
dertakes, this policy shall be void.

8. After application for insurance it shall be deemed that 
any policy sent to the assured is intended to be in accordance 
with the terms of the application, unless the Company pointa 
out, in writing, the particulars wherein the policy differs from 
the application.

3. Any change material to the risk and within the control 
or knowledge of the assured, shall avoid the policy, unless the 
change is promptly notified in writing to the Company, and the 
Coni|>any when so notified may return the premium for the un- 
expired period and cancel the policy, or may demand in writing 
an additional premium which the assured shall, if he desires 
the continuance of the policy, forthwith pay to the Company; 
and if he neglects to make such payment forthwith after receiv
ing such demand, the policy shall be no longer in force.

4. This policy, unless otherwise provided by agreement en-
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dorsed hereon, or added hereto, shall be void if any change other 
than by the death, sueoession or marriage of an insured take 
plate in the interest, title or possession of the subject of insur- 
anoc (except change of occupants without increase of hazard), 
whether by legal process, or judgment, or by voluntary act of 
the insured, or otherwise, or if this policy be assigned before a 
loss.

K. When property insured is only partially damaged, no 
abandonment of the same will be allowed, unless by the consent 
of the Company; and in case of removal of property to escape 
conflagration the Company will contribute to the loss and ex
penses attending such act of salvage proportionately to the 
respective interests of tlie Company or companies and the as
sured.

6. Money, books of account, securities for money, evidences 
of debt or title, are not insured.

7. Plate, bullion, jewellery, medals, paintings, sculptures, 
casts, curiosities, scientific and musical instruments, works of 
art, articles of vertu, frescoes, models, patterns, moulds, dies, 
plans and drawings, store and office furniture or fixtures, tools, 
are not insured unless mentioned in the policy, nor beyond the 
actual value destroyed by fire.

8. The Company is not liable for loss if there is any prior 
insurance, whether valid or not, in any other company, unless 
this Company’s assent thereto appears herein or is endorsed 
hereon, nor if any subséquent insurance is effected in any other 
company, unless and until this Company assents thereto or un
less this Company does not dissent in writing within two weeks 
after receiving written notice of such subsequent insurance or 
of the intention or desire to effect the same, or does not dissent 
in writing after that time and before the subsequent or further 
insurance is effected.

9. In the event of any other insurance on the property here
in described having been assented to as aforesaid, then this Com
pany shall, if such other insurance whether valid or not remains
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in force on the happening of any loss or damage, only be liable 
for the payment of a rateable proportion of such loss or damage, 
without reference to the dates of the different policies.

10.—(a.) The Company is not liable for the losses following, 
that is to say :

(1.) For the loss of property owned by any oilier person 
than the assured, unless the interest of such other person is 
stated in or upon tlie policy, and liability is specifically assumed 
hereon.

(2.) For loss caused by invasion, insurrection, riot, civil 
commotion, military or usurped power, or by order of any civil 
authority ; nor for loss occasioned by ordinance or law regulat
ing construction or repair of buildings, or by interruption of 
business, manufacturing processes or otherwise; or by theft, or 
by neglect of the insured to use all reasonable means to save and 
preserve the property at and after a fire, or when the property 
is endangered by fire in neighbouring premises.

(3.) When the insurance is upon buildings or their contente 
for loss caused by the want of good and substantial brick or 
stone chimneys; or by ashes or embers being deposited with the 
knowledge and consent of the assured, in wooden vessels, or by 
stoves or stove-pipes being, to the knowledge of the assured, in 
an unsafe condition, or improperly secured.

10.—(6.) This policy, unless otherwise provided by agree
ment endorsed hereon or added hereto shall be void.

(1.) If the interest of the insured 1>e other than uncondi
tional and sole ownership, or if the subject of insurance lie a 
building on ground not owned by the insured in fee simple, or 
other freehold tenure, or (where warning has been given as 
provided in section 7 of the Fire Ineurance Policy Act, 1900). 
which becomes encumbered by any charge, lien, execution, mort
gage or other hypotlvcary claim, or if the subject of insurance 
be personal property and become encumbered by a chattel mort
gage or hypothecary claim, or if, with the knowledge of the in
sured, foreclosure proceedings be commenced, or notice given of
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«ale of any property covered by this policy by virtue of any mort
gage or trust deed.

(2.) Or if the subject of insurance lie a manufacturing 
establishment, and cease to be operated for more than thirty con
secutive days.

(3.) Or if a building herein described, whether intended for 
occupancy by owner or tenant be or become vacant or unoccu
pied, and so remain for thirty days.

(4.) Or if the goods are destroyed or damaged while under
going any process in or by which the application of lire heat is 
necessary.

(5.) Or where loss or damage occurs to buildings or to their 
contents while the buildings are being repaired by carpenters, 
joiners, plasterers, or oilier workmen, and in consequence there
of ; but in dwelling-houses fifteen days are allowed in each year 
for incidental repairs without such permission.

(6.) Or if illuminating gas or vapour lie generated in the 
described building (or adjacent thereto) for use therein, or if 
(any usage or custom of trade or manufacture to the contrary 
notwithalanding) there be kept, used, or allowed on the above 
described premises, acetyline gas, natural gas. calcium carbide, 
benzine, benzole, ether, gasoline, naphtha, lire works, g reek fire, 
dynamite, nitro-glyeerine, gunpowder (exceeding twenty-five 
pounds in quantity), phosphorus, or other like inflammable or 
explosive substances, or petroleum or any of its products of 
greater inflammability than kerosene oil of the Canadian stand
ard (which last may lie used for lights and kept for sale accord
ing to law, but in quantities not exceeding five barrels, provided 
it be drawn and lamps tilled by daylight, or at a distance not 
less than ten feet from artificial light).

(7.) Or if a building or any part thereof fall, except as a 
result of Are.

11. The Company will make good loss caused by the ex
plosion of coal gas in a building not forming part of gas works,
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and loss by fire caused by any other explosion, or caused by 
lightning, but liability for direct damage by lightning may be 
assumed by specific agreement hereon.

12. Proof of loss must be made by the assured, although 
the loss lie payable to a third party.

13. Any person entitled to make a claim under this policy 
is to observe the following directions:—

(a.) He is forthwith after loss to give notion in writing to 
the Company.

(6.) He is to deliver as soon afterwards as practicable to the 
Company, as particular an account of the loss as the nature of 
the case permits, stating the quantity, cost and cash value of 
each subject matter of insurance and the amount of loss thereon.

(r.) He is also to furnish therewith a statutory declaration, 
declaring :

That the said account is just and true;
When and how the fire originated, so far as the declarant 

knows or believes;
The interest of the assured and of all others in the property;
All liens and encumbrances on the subject of insurance;
All oilier insurance, whether valid or not, covering any of the 

said property;
A copy of all the descriptions and sehi-dules in all policies, 

and all changes in the title, use, occupation, location, possession 
or exposures of said property, since the issue of this policy;

By whom, and for what purpose any building herein describ
ed, and the several parts thereof, were occupied at the time of 
the fire;

That the fire was not caused through his wilful act or neglect, 
procurement, means or contrivance.

(d.) He is, in support of his claim, if required, and if prac
ticable, to produce books of account, bills, warehouse receipts 
ami stock lists, and to furnish invoices and other vouchers or 
certified copies thereof if originals be lost, and shall furnish, if
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required, verified plans and specifications of any buildings, fix
tures, or machinery destroyed or damaged at such reasonable 
place as may be designated by this Company or its represent
ative, and shall permit extracts and copies thereof to be made, 
and shall exhibit for examination as often as required, to any 
person designated by this Company, all that remains of any 
property herein described, and shall submit to examination un
der oath by any Justice of the Peace, Police Magistrate or No
tary Public, named by this Company, and subscribe to his depo
sition.

(e.) He is to produce, if required, a certificate under the 
hand of a Justice of the Peace, Police Magistrate, Notary Pub
lic, Commissioner for taking affidavits, or Municipal Clerk, 
residing in the vicinity in winch the fire happened and not con
cerned in the loss or related to the assured or sufferers, stating 
that he has examined the circumstances attending the fire, loss 
or damage alleged, that he is acquainted with the character and 
circumstances of the assured or claimant, and that he verily 
believes that the assured lias, by misfortune, and without fraud 
or evil practice, sustained loss and damage on the subject 
assured.

(f.) After any loss or damage to insured property the Com
pany shall have tlie immediate right of entry by its agent or 
representative, and access sufficient to survey and examine the 
property and make an estimate of the loss or damage, but the 
Company shall not he entitled to the disposition, control, occupa
tion or possession of the insured property, or of the remains or 
salvage thereof, unless tile Company undertakes re-instatement 
or accepts abandonment of the property.

(g.) After any loss or damage to insured property, the in
sured shall, as soon as practicable, secure the insured property 
from further damage, and separate as far as reasonably may be, 
the damaged from the undamaged property, and notify the Com- 
pany when such scjiaration has been made, and thereupon the 
Company shall be entitled to entry and access sufficient to make 
an appraisement or particular estimate of the loss or damage.
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14. The above proofs of ! >ss may be made by the agent of the 
assured in case of the al> .ce or inability of the assured himself 
to make the same, such absence or inability being satisfactorily 
accounted for.

15. Any fraud or false statement in a statutory declaration 
in relation to any of the above particulars, shall vitiate the 
claim.

16. In the event of disagreement as to the amount of loss, 
whether total or partial, the same shall be ascertained by two 
competent and disinterested appraisers, the insured and this 
Company each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire. The appraisers 
togfther shall then estimate and appraise the loss in detail (so 
far as the case permits), stating separately sound value and 
damage, and failing to agree shall submit their differences to 
the umpire, and the award in writing of any two shall determine 
the amount of such loss. The parties thereto shall pay the ap
praiser respectively selected by them, and shall bear equally the 
expenses of the appraisal and umpire. In case of the refusal 
or neglect of cither party to appoint an appraiser, or of the two 
so appointed to appoint an umpire, such appointment may be 
obtained in manner following namely: either party may apply, 
upon two days’ notice, to the other to appoint such appraiser 
or umpire, as the case may be, to the County Judge of the coun
ty or district wherein the loss has occurred, if there be such 
County Judge, and if there be no such judge, the application 
may he made to any judge of a Superior Court having jurisdic
tion in such county or district.

17. This Company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, and 
the loss or damage shall be ascertained or estimated according 
to such actual cash value with proper deduction for depreciation 
however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of 
like kind and quality. Tlie loss shall not be payable until sixty
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days after thr notice, ascertainment, estimate, and satisfactory 
proof of the lose herein required, have been received by this 
Company, including an award by the appraisers when appraisal 
lias been required.

18. The Company, instead of making payment, may repair, 
rebuild, or replan- within a reasonable time, the property dam
aged or lost, with other of like kind and quality, giving notice 
of their intention within fifteen days after receipt of the proofs 
herein required, and it shall la- optional with the Company to 
take all or any part of the articles saved at such ascertained or 
appraised value.

(a.) This Company shall not bo held to have waived any 
provision or condition of this policy, or any forfeiture thereof, 
by any requirement, act or proceeding on its part relating to 
any of the matters set out in conditions 13 and lfi hereof.

19. The insurance may be terminated by the Company by 
giving notice to that effect; in the case of personal service of 
the notice, five days’ notice, excluding Sunday, shall be given. 
Notice may be given by any company by registered letter ad
dressed to the assured at his last post office address notified to 
the Company, and when no address notified, then to the poet 
office of the agency from which the application was riwived, 
anil when such notice is by letter, then seven days from the ar
rival at any post office in Canada shall lx- deemed good notice. 
And the policy shall cease after such notice aforesaid, and the 
expiration of the five or seven days, as the case inuv lx1. If the 
policy shall be cancelled, as hereinbefore provided, or become 
void, or cease, the premium having been actually paid, the un
earned portion shall be returned on surrender of this policy or 
last renewal, this Company retaining the customary short rate, 
except that when this policy is cancelled by this Company by 
giving notice, it shall retain only the pro rala premium.

(a.) The insurance, if for cash, may also be terminated by 
the assured by giving written notice to that effect to the Com
pany or its authorized agent, in which case the Company may
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retain the customary short rate for the time the insurance has 
been in force and eliall repay to the assured the balance of the 
premium paid.

20. No action or proceeding against the ompany for the re
covery of any claim under or by virtue of this policy shall be 
brought until after a full compliance has been made by the as
sured with all the foregoing requirements, nor unless commenced 
within one year next after the loss or damage occurs.

21. This policy may by a renewal, be continued under the 
original stipulations, in consideration of premium for the re
newed term, provided that an increase of hazard must be made 
known to this Company at the time of renewal, or this policy 
shall be void.

22. If, with the consent of this Company, an interest under 
this policy shall exist in favour of a mortgagee or of any person 
having an interest in the subject of insurance other than the 
interest of the insured as descrilM-d herein, tile conditions here
inbefore contained shall apply in the manner expressed in any 
subrogation clause or other provision or condition of insurance 
relating to such interest as shall be written upon, attached, or 
appended hereto.

23. The extent of the application of the insurance under 
this policy, or of the contribution to be made by this Company 
in case of loss under co-insurance, distribution, or clauses of 
similar effect or purpose, may be provided for by agreement or 
condition written hereon, or attached or appended hereto. In 
all cases where there is other insurance subject to the conditions 
of average or co-insurance or any special advantages not concur
rent with the insurance by this policy, this policy shall be sub
ject to the same special advantages and the conditions of average 
or co-insurance in like manner.

24. If this company shall claim that the Are was caused by 
the act or neglect of any person or corporation, this Company 
ahall, on payment of the loss, be subrogated to the extent of such 
payment to all right of recovery by the insured for the loss re-
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rolling therefrom, and auch right shall bo assigned to this Com
pany by the insured on receiving such payment.

25. This policy is made and accepted subject to the fore
going stipulations and conditions, together with such other pro
visions and agreements aa may be indorsed hereon, or added 
hereto, pursuant to any of the above conditions, and no officer, 
agent or otlier representative of this Company shall have power 
to waive any provision or condition of this policy, except such 
as by the terms of this policy may be the subject of agreement 
endorsed hereon, or adder! hereto, and as to such provisions and 
conditions, no officer, agent or representative shall have such 
power or be deemed or held to have waived such provisions or 
conditions unless such waiver (if any) shall be written hereon 
or attached hereto, nor shall any privilege or permission affect
ing tile insurance under this policy exist or be claimed by the 
insured unless so written or attached. In any matter relating 
to this insurance no person, except the agent or agents whose 
names are printed hereon, shall be deemed the agent of this 
Company, uniras duly authorized in writing, subject, however, 
to the provisions of section 6 of the Fire Insurance Policy Act 
of 1900.

B.

Wabnino,

The person soliciting the application for tills insurance has 
no power or authority other than to receive and forward to the 
company applications for insurance, to receive the premium for 
the insurance, and to deliver an interim receipt binding the com
pany according to the terms and provisions therein expressed. 
If such person soliciting insurance inserts in the application the 
answers to the questions therein contained, or any provisions
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relating to user or protection of the insured property, he shall 
for such purpose be deemed the agent of the applicant solely, 
and not the agent of the company, and the company shall not 
be hound by any representations made to or by such person and 
not contained in the application.

Mortgages and other encumbrances on projierty insured are 
deemed material to be made known to the company.

The applicant will be taken to have warranted that the an
swers made to the questions in the application are reasonably 
full and substantially true and accurate, and that the provisions 
relating to user or protection of the property will be substantial
ly complied with.
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Local—Power to bind the company by estoppel after policy is 
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Arrangements or conditions—Change, 392 
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Art. 1703 (Agency), 212 
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Art. 1705 (Agency), 213 
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Art. 2477 (Re insurance), 113 
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Art. 2481 (Effect of acceptance of application), 19 
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Art. 2483 (Transfer of the thing insured does not 

transfer the policy), 114 
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INDEX HO?

Civil Code—Art. 2490 (Warrantiez), 331, 364 
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No. 22—Quebec, 685 
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K§t oppel—Con t hint'd.
By demand of premium, 232
Foundation of the law of implied agency, 209
In matters connecte 1 with interim contract, 257
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Notice to broker, 328
Where agent’s power limited by policy, 313 
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Evidence of loss must be satisfactory, 05 
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Executions—Concealment of, 374 
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Oasoline engine—Change, 395
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House—Insurable interest, 82 
Husband—Insurable interest, 83

Implied waiver, 137
Incendiarism—Misrepresentation respecting, 375 
incumbrances—Adding—Change material to the risk, 401 

Misrepresentation as to, 365 
Non disclosure of—Variation to condition. 487 
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Indorser of notes—Insurable interest, 83 
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Vendee under an agreement to purchase, 81 
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Warehouseman, 84 
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Double—Further insurance in part, 425 
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Double—By mortgagor or mortgagee, 423 
Double—Notice after loss, 426
Double—Second insurance of doubtful validity, 424, 428, 429 
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Double—Where insured property has been assigned, 422 
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Effect of non payment of premium, 30 
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Live Stock Mutual insurance, 560 
Local agent, 216, 253

Misrepresentation in application, 367, 368 
Waiver, 176

Local general agents, 216, 241 
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k®8*—Adjusting, may operate as an estoppel, 230 

Amount of, 447 
Amount recoverable, 53
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Declaration regarding property insured, 438 
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Expenses of salvage, 58
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Market value, 51 
Negligence, 66 
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Proofs of, 438
Proofs of—Agent accepting defective—Waiver, 189 
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bec, 577
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Lobs—Continued.
Proportioned ratably amongst companies, 431 
Result of gross negligence, 66 
Result of negligence, 66 
Spontaneous combustion, 65, 70 
Statutory declaration regarding, 438 
Stolen goods, 62 
Substituted goods, 70 
What covered by policy, 71 
When goods subjected to fire heat—Quebec, 577 
Where pretrolrum, oils, etc., contained in premises—Quebec, 577 

Losses for which the company is not liable—Quebec, 677 
While buildings under repair—Quebec, 577 

Lubricating oil—Condition as to, 435

Magistrate's certificate, 454 
Certificate of loss, 205 
Certificate—Quebec, 580 
Certificate—Variation ns to, 457 

Main building—What it includes, 71 
Manitoba—Interim contract, 358 

Statutory conditions, 346
Manufacture of Excelsior—Change material to the risk, 400 
Market value, 61
Married woman—Insurable interest, 83
Misrepresentation in the application—Company liable for, 270 

As to executions, 374 
Fraudulent, 385
Fraudulent—effect on third parties, 388
Respecting incendiarism, 375
As to incumbrances, 365
As to insurable interest, 377
Respecting interim contract, 257, 270
As to nature of risk, 383, 385
As to other fires, 377
As to other insurance, 373
As to ownership, 372
As to physical or moral hazards, 865
As to premium charged by other companies, 379
Quebec. 571
As to refusal of previous application, 386 
As to title, 383 
As to value, 380

Mistake—Accident—Necessity—Relief provisions, 441
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Mortgage—Assent to assignment is implied assent to mortgage, 401 
Assignment of policy as collateral security, 87, 88 
Assignment of—Rights of parties, 121 

Mortgagee—Assigning mortgage—Rights of parties, 121 
Effect of adjustment of loss by mortgagor, 105 
Insurable interest, 81 
Not compelled to sue on policy, 120 
Policy made payable to, 87, 88 

Mortgagee’s powers to defeat mortgagor's policy, 87, 106 
Right of action, 95 
Rights—Effect of rebuilding, 121 

Mortgagor conveying equity of redemption to .uortgagee, 112 
Insurable interest, 82 
Or mortgagee—Double insurance, 423 
And mortgagee— Provisions in Alberta â Saskatchewan, 107 
And mortgagee—Provisions in British Columbia, 1U7 
And mortgagee—Rights of assignee, 121 
Muet make proofs of loss, 110 

Mortgagor's power to defeat mortgagee's policy, 87, 88 
Power to defeat mortgagee's policy—Quebec, 115 

Municipal Council insurance—Mutual insurance, 508
Or Parish mutual insurance—Mutual insurance, 558 

Mutual Insurance, 499
Companies—Misrepresentation as to—Insurable interest, 85 
Insurance—Quebec Insurance Act, 507 

Action for assessments, 534 
Action for asses «ment—Quebec, 531
Alienation by sale or mortgage—Alberta & Haskai 

chewan, 521
Alienation by sale or mortgage—Manitoba, 521 
Alienation by sale or mortgage, Nova Hcotia, 521 
Alienation by sale or mortgage—Quebec, 519 
Assessment in advance—Ontario, Manitoba, British t'o 

lunibiu, Alberta & Saskatchewan, Nova Hcotia, 514 
Assessment in advance—Quebec, 613 
Assessments and collection thereof—Ontario, Manitoba, 

Alberta & Saskatchewan, British Columbia, Nova 
Beotia, 529

Assessments and collection thereof—Quebec, 528 
Assessment by the court, 541 
Assessment after loss—Quebec, 530 
That the assessment was necessary must be proved— 

Quebec, 632
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Mutual Insurance—Continued.

Assessments secured by lien upon insured property, 538 
Attachment of assessments, 534
Butter and cheese Factories Mutual insurance com

panies, 560
Cancellation of policy—Quebec, 526 
Cash premium insurance—Ontario, Manitoba, Alberta & 

Saskatchewan, British Columbia, Nova Hcotia, 511 
Cash premium insurance—Vide Cash premium insurance, 

509
Certificate of Secretary-Treasurer prima facie evidence 

of assessment—Ontario, Manitoba, Alberta & Saskat
chewan, British Columbia, Nova Hcotia, 532 

Certificate of Secretary-Treasurer prima facie evidence 
of assessment—Quebec, 531 

Change material to the risk—Manitoba, 524 
Change material to the risk—Nova Scotia, 524 
Change material to the risk—Quebec, 523 
Charge on property, 539
Deposit note to bo returned—Ontario, Manitoba, Alberta 

& Saskatchewan, British Columbia, Nova Scotia, 528 
Deposit note to bo returned—Quebec, 527 
Ihiswit. of premium note—Ontario, Manitoba, British 

Columbia, Alberta & Saskatchewan, Nova Scotia, 512 
Deposit of premium note—Quebec, 512 
Diocesan mutual insurance, 559
Division of expenses between classes—Ontario, Mani

toba, Alberta & Saskatchewan, Nova Scotia, 509 
Division of expenses between classes—Quebec, 509 
Double insurance—Manitoba, 524 
Double insurance—Nova Scotia, 524 
Double insurance—Quebec, 523 
Expertise, 539 
Execution, 540 
Extent of assessment, 533
Form of assessment notice—Ontario, Manitoba, Alberta 

& Saskatchewan, Nova Scotia, 532 
General principles, 499 
History of, 500
Hypothecation of the assured’s property, 501 
Live Stock Mutual insurance, 560
Membership—Ontario, Manitoba, British Columbia, Al

berta & Saskatchewan, Nova Scotia, 511 
Membership—Quebec, 511
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Mut nul I nsurnnco—f’tnitinurd.
Misrepresentation—Munitobo, Nova Scotia, 541 
Municipal Council insurance, 558 
Municipal or Pariah Mutual insurance, 558 
Negotiability of note, 530
Non payment of assessment after assignment of policy, 

530
Non payment of assessment voids the policy—Ontario, 

Manitoba, Alberta & Saskatchewan, British Colum
bia, Nova Scotia, 537

Non payment of assessment voids the policy—Quebec, 537
Non payment of note, 535
One annual assessment—Quebec, 530
Option to allow void claims—Quebec, 530
Prescription, 540
Prescription of claim for assessment, 534
Property not insured—Nova Scotia, 519
Property not insured—Quebec, 519
Quebec—Whore company may issue policies, 508
Real and personal property—Quebec, 525
Recusation of judge, 541
Schedule of risk—Quebec, 508
Security for policy holder, 502
Separation of business into classes—Ontario, Manitoba, 

Alberta & Saskatchewan, Nova Scotia, 509 
Separation of business into classes—Quebec, 508 
Statutory condition 19, (Quebec), 527 
Statutory conditions, 505, 506
Statutory conditions—Manitoba, British Columbia, Al

berta & Saskatchewan and Nova Scotia, 505, 506 
Subject matter of insurance—Ontario, Manitoba, British 

Columbia, Alberta & Saskatchewan, Nova Scotia, 519 
Subject matter of insurance—Quebec, 518 
Title and incumbrances—British Columbia, Alberta & 

Saskatchewan, 616
Title and incumbrances—Manitoba, 515 
Title and incumbrances—Nova Scotia, 515 
Title and incumbrances—Quebec, 514 
Waiver and estoppel, 527

Necessity—Accident—Mistake—Relief provisions, 441 
Negligence, 66

Liability of agent to Insured, 328 
New Brunswick—Statutory Conditions, 347
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New building in place of old—Change, 393 
Non-hazardous business—Warranty as to, 334 
Non-occupancy, 173 
Non-payment of premium, 30, 49 
Notice after loss, 445 

To broker, 328
Of double insurance afteir loss, 420 
How given, 483 
How given—Quebec, 585 
Of loss, 438
Of loss may be waived by agreement as to trial, 183 
Of loss waived by company investigating, 190 
Of loss—Waiver, 178 
Receipt of, 483
Of subsequent insurance must be definite, 420 
Terminating loss—Quebec, 583 
Of vacancy, 316

Nova Scotia—Statutory conditions, 347

One insurance substituted for another—Change material to thè risk, 
401

Ontario—Contracts deemed to be made in, 26 
Statutory Conditions, 348 

Onus probandi—Proofs of loss, 459 
Oral contract, 18 
Origin of Statutory Conditions, 1 
Other insurance—Estoppel arising out of, 321 
Oven—Change, 395
Ownership—Misrepresentation as to, 372

Parol contract, 18, 267
Partial interest—Insured may recover whole loss, 78 

Interest in land, 78 
Partnership, 112
Payee of a policy—Right of action, 87, 88, 97 
Payment of loss—Place of, 470
Physical or moral hazards—Misrepresentation as to, 365 
Pleading waiver, 208 
Policy altered by local agent, 325 

Assignment of. 87
Assignment of—Collateral to mortgage, 87, 88 
Condition limiting agent’s power, 313
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Policy—Con tinned.
Condition that premium payable in cash, 34 
Countersigning by agent, 22 
Definition, 18
Definition in Civil Code, 18 
Delivery of, 27
Description of insured property, 71
Effect of rebuilding upon mortgagee’s rights under, 121
Effect of transfer or assignment of money payable thereunder, 87
Of Fire Insurance—(Draft Dominion), 16
Having no condition requiring cash premium, 43
Locality, 72
Mortgagee not compelled to sue on, 120 
Must conform to apiplication, 389 
Not executed, 22
Not transferred by transfer of property, 124 
Not voided by double insurance, 414 
Payable to mortgagee, 87, 88 
Right of action by payee, 87, 88, 97 
Signing without delivery, 22
Substitution of one insurance for another not double, 414 
Term of, 29

Prairie fires—Variation respecting, 497
Premium in cash—Condition precedent to Company’s liability, 34 
Premium—Civil Code Art. 2469, 18 

Civil Code, Art. 2500, 48 
Civil Code, Art. 2583, 49
Condition precedent to liability of Company, 29 
Demand may estop the company, 232 
Misrepresentation respecting, 379 
Non-payment of, 22, 30, 49
Non-payment of—Effect of special provisions of policy, 47
To be paid in cash—Variation respecting, 497
Payment after doss will not revive policy, 48
Set off against loss, 50
Variation respecting a note given for, 498
Waiver of payment, 45
Where policy has no condition requiring cash premium, 43 

Prescription, 478
Condition as to strictly enforced, 479 
Condition as to, valid, 480 
Quebec, 585
Variation to Condition respecting, 497 
Waiver, 180

Prince Edward Island—Statutory Conditions, 347
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Prior insurance—Quebec, 576 
Procedure—Joinder of actions, 120 
Proofs of loss, 438

Agent accepting—Waiver, 180
By agent—Quebec, 581
Articles of Code, 440
Books of account, invoices, etc., 438.
Burden of proof with respect to Compliance with condition, 

444
Calling for may estop the company, 228
Certificate of magistrate with, 439
Failure to make in time limited, 443
Fraud or false representation in—Quebec, 582
Furnishing blanks for may operate as waiver, 191
Inability to comply with, 482
Insufficient—If retained may operate as waiver, 188 
Insured held to rigid observance of conditions, 199 
Invoices, 453
Legislation relieving insured, 208 
Made by partner, 438
May ibe waived by agreement as to trial, 189
Must be made by assured, 437
Must be made by mortgagor, 110
“Notice forthwith after loss”, 445
Onus probandi, 459
Power of agent to waive, 190
Quebec, 579, 580
Relief provisions—Alberta & Saskatchewan, 442
Relief provisions—British Columbia, 442
Relief provisions—Manitoba, 442
Relief provisions—Nova Scotia, 442
Relief provisions—Ontario, 441
Relief provisions—Quebec, 440
Sorting out damaged goods, 453
Variation to condition respecting, 495
Vouchers, 452
Waived by company investigating, 190 
Waiver, 178, 186
Waiver of by refusal to pay, 471 
Where no statutory conditions, 442 

Property of agent insured, 327 
Insured, 68
Insured—Description of, 69 
Not insured—Quebec, 575 

Provincial legislative jurisdiction, 5
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Quebec—Articles of Code—Vide Civil Code, 
Interim contract, 359 
Insurance Act, 561

Art. 172, 508
Art. 173, 508
Art. 174, 508
Art. 175, 509
Art. 176, 509
A11. 177, 511
Art. 178, 512
Art. 179, 512
Art. 180, 818
Art. 181, 518
A rt. 182, 520
Art. 183, 526
Art. 184, 527
Art. 185,
Art. 186, 528
Art. 187, 529
Art. 188, 530
Art. 189, 680
Art. 190, 631
Art. 191, 537
Art. 192, 538
Art. 193, 538
Art. 194, 540
Art. 195, 541
Art. 196, 562
Art. 197, 562
Art. 198, 567
Art. 201, 668
Art. 202, 569
Art. 203, 570
Art. 204, 585
Art. 205, 586

Provision as to double insurance, 412 
Statutory Conditions, 347

Rebuilding—Effect upon mortgagee’s rights, 121 
Refusal to pay a waiver of proofs of loss, 471 
Re-insurance, 112, 113 
Relief clause—Ontario, 587 

None in Quebec, 588
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Relief provisions—Accident—Mistake—Necessity, 441 
Removal of goods to escape fire, 60
Removal of insured property to escape conflagration, 407 
Repair of damaged premises, 472 
Repudiating liability a waiver of conditions, 196 
Revised Statutes of Ontario (1897), c. 203, s. 2, 18, 113

s« 132, 532 
s. 141, 551 
s. 143, 26 
s. 144, 341, 563 
s. 145, 567 
s. 166, 68 

. s. 168, 348
s. 169, 348, 586 
s. 170, 349, 587 
s. 171, 587 
s. 172, 441, 587 
s. 173, 442, 588

Art. 5291, 508
Art. 5292, 508
Art. 5293, 509
Art. 5294, 509
Art. 5298, 511
Art. 5299, 512
Art. 5300, 513
Art. 5302, 508
Art. 5303, 514
Art. 5304, 518
Art. 5306, 519
Art. 5307, 519
Art. 5308, 520
Art. 5309, 523
Art. 5310, 523
Art. 5311, 525
Art. 5312, 526
Art. 5313, 526
Art. 5314, 527
Art. 5315, 528
Art. 5316, 528
Art. 5317, 529
Art. 5318, 530
Art. 5319, 530
Art. 5320, 531
Art. 5321, 537
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Revised Statutes of Quebec, Art. 5322, 538 
Art. 5323, 538 
Art. 5324, 539 
Art. 5325, 539 
Art. 5326, 539 
Art. 5327, 539 
Art. 5328, 539 
Art. 5329, 539 
Art. 5330, 539 
Art. 5331, 540 
Art. 5332, 540

Right of action by mortgagee, 95 
Risk—Alterations and changes, 319 

Changes material to, 391 
Increased by stranger to the policy, 392 
Misrepresentation as to nature of, 383, 385 
Physical or moral—Misrepresentation as to, 383, 385 
Refusal of by another company—Misrepresentation, 386 

Risks insurable by Fire Insurance Companies—Quebec, 568

Salvage, 407
Salvage of insured property—Quebec, 575 
Salvage losses covered by 'policy, 58 
Saskatchewan—Interim contract, 359 

Statutory conditions, 347
Seal, 21
Signification of transfer, 121 
Silence may esto,p company, 236 

Not necessarily a waiver, 186 
Sorting out damaged goods, 453 
Spontaneous combustion, 65, 70 
Standard policy—United States, 347 
Statutory condition 1—Alberta and Saskatchewan, 362 

British Columbia, 362 
Manitoba, 362
(Misrepresentation), 362, 363 
Nova Scotia, 362 
Ontario, 362

Statutory condition 2—Alberta and Saskatchewan, 389 
British Columbia, 389 
Manitoba, 389 
Nova Scotia, 389 
Ontario, 389
(Po'icy to conform to application), 389



624 INDEX

Statutory condition 3—Alberta a ad Saskatchewan, 391 
British Columbia, 391 
(Change material to the risk), 391 
Manitoba, 391 
Nova Scotia, 391 
Ontario, 391

Statutory condition 4—Alberta and Saskatchewan, 404 
Alienation, 405
(Assignment of insured property), 404
British Columbia, 404
Manitoba, 404
Nova Scotia, 404
Ontario, 404

Statutory condition 5—(Abandonment of insured property), 407 
Alberta and Saskatchewan, 408 
British Columbia, 408 
Manitoba, 408 
Nova Scotia, 404 
Ontario, 407

Statutory condition 6—Alberta and Saskatchewan, 410 
British Columbia, 410 
Manitoba, 410
(Money &c., not insured), 410 
Nova Scotia, 408 
Ontario, 410

Statutory condition 7—Alberta and Saskatchewan, 411 
British Columbia, 411 
Manitoba, 411 
Nova Scotia, 410 
Ontario, 411
(Plate, &c., not insured unless specially mentioned), 410 

Statutory condition 8—Alberta and Saskatchewan, 411 
British Columbia, 411 
(Double insurance), 411 
Manitoba, 411 
Nova Scotia, 411 
Ontario, 411

Statutory condition 9—Alberta and Saskatchewan, 431 
British Columbia, 431
(Loss propo-tioned ratably amongst companies), 431 
Manitoba, 431 
Nova Scotia, 411 
Ontario, 431
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Statutory condition 10—Alberta and Saskatchewan, 434 
British Columbia, 433 
(Losses not insured by policy), 432 
Manitoba, 434 
Nova Scotia, 431 
Ontario, 432

Statutory conditioh 11—Alberta and Saskatchewan, 436 
British Columbia, 436 
(Explosion by coal gas), 436 
Manitoba, 436 
Nova Scotia, 434 
Ontario, 436

Statutory condition 12—Alberta and Saskatchewan, 437 
British Columbia, 437 
Manitoba, 437 
Nova Scotia, 436 
Ontario, 437
(Proofs of loss must be made by assured), 437 

Statutory condition 13—Alberta and Saskatchewan, 439 
British Columbia, 439 
Manitoba, 439 
Nova Scotia, 437 
Ontario, 438 
(Proofs of loss), 438 

Statutory condition 13 (a), 445
(b) , 447
(c) , 451
(d) , 452 
(•), 454

Statutory condition 14—Alberta and Saskatchewan, 457 
British Columbia, 457 
Manitoba, 457 
Nova Scotia, 440 
Ontario, 457
(Proofs of loss made by agent), 457 

Statutory condition 15—Alberta and Saskatchewan, 457 
British Columbia, 457
(Fraud in statutory declaration), 457, 462, 463 
Manitoba, 457 
Nova Scotia, 457 
Ontario, 457

Statutory condition 16—Alberta, and Saskatchewan, 465 
(Arbitration), 464

21
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Statutory eoudition 16—Continued.
British Columbia, 465 
Manitoba, 465 
Nova Scotia, 457 
Ontario, 465

Statutory condition 17—Alberta and Saskatchewan, 469 
British Columbia, 469 
(Loss payable in 60 days). 469 
Manitoba, 469 
Nova Scotia, 465 
Ontario, 469

Statutory condition 18—Alberta and Saskatchewan, 472 
British Columbia, 472 
(Company may repair or rebuild), 472 
Manitoba, 472 
Nova Scotia, 469 
Ontario, 472

Statutory condition 19—Alberta and Saskatchewan, 473 
British Columbia, 473 
Manitoba, 474 
Nova Scotia, 472 
Ontario, 473
(Termination of insurance by notice), 473 

Statutory condition 20—Alberta and Saskatchewan, 478 
British Columbia, 478 
Manitoba, 478 
Nova Scotia, 474 
Ontario, 478
(Waiver of conditions), 478 

Statutory condition 21—Alberta and Saskatchewan, 478 
British Columbia, 478 
Manitoba, 478 
Nova Scotia, 474
(Officer prima facie agent of company), 478 
Ontario, 478

Statutory condition 22—Alberta and Saskatchewan, 478 
British Columbia, 478 
Manitoba, 478 
Nova Scotia, 478 
Ontario, 478 
(Prescription), 478

Statutory condition 23—Alberta and Saskatchewan, 483 
"British Columbia, 483 
(How notice may be given), 483
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Statutory condition 23—Continued.
Manitoba, 483 
Nova Scotia, 478 
Ontario, 483

Statutory condition 24—Nova Scotia, 478 
Statutory condition 25—Nova Scotia, 483 
Statutory Conditions, 362 

Alberta, 347
Application to interim contract. 349
British Columbia, 347
New Brunswick, 347
Nova Scotia, 347
Ontario, 348
Origin of, 1
Origin of—Manitoba, 346 
Origin of—Ontario, 346 
Prince Edward Island, 347 
Quebec, 347, 570 
Saskatchewan, 347

Statutory declaration “as soon afterwards as practicable”, 451 
Fraud in, 457, 462, 463

Staying action pending criminal proceedings, 64 
Steam engine—Change, 394 
Stolen goods covered by policy, 62 
Sub agents, 217 
Subrogation—Ontario, 108 

Quebec, 122
Subsequent insurance—Waiver, 174

Insurance—Notice of, must be definite, 420 
Substituted goods, 70

Tannery changed to premises for drying cotton—Change material to 
the risk, 399

Tenant making changes material to the risk, 392. 399 
Term of policy, 29 
Terminating insurance—Quebec, 583 
Termination of insurance by notice, 473
Terms of Contract to be set out in the instrument—Quebec, 562
Title—Misrepresentation as to, 383
Transfer of claim, 121
Transfer of Interest—Quebec, 574

Of moneys payable under a policy, 87 
Of policy, 114
Of property does not transfer policy, 124
Of the thing insured does not transfer the policy, 114
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Trial—Agreement as to, may operate as waiver, 189

Ultra vires contract, 28
United States Standard policy, 347
Usufructuary—Insurable interest, 124

Vacancy, 173, 316
Change material to the risk, 401 
Variation to condition respecting, 490 

Value—Misrepresentation as to, 380 
Variation as to co-insurance, 494 

To Condition 1, 487
3, 489
4, addenda 
9, 493

13, 495
16, addenda
17, 496 
22, 497

To condition• respecting vacancy, 490 
To condition relating to alienation, 490 
To condition requiring premium in cash, 497 
To condition respecting agent, 489 
As to magistrate’s certificate, 457 
Respecting limitation of amount recoverable, 494 
Respecting non-payment of note, 498 
Respecting prairie fires, 497 

Variations and additions—Quebec, 585 
Variations—Failure to indicate, 486

And additions to statutory conditions, 485 
Generally, 497
To statutory conditions, 472 
To statutory conditions—Ontario, 348 

Vendor and vendee—Insurable interest, 79 
Right to insurance money, 79, 118 

Void equivalent to voidable, 138 
Decisions contra, 155 

Voiding policy for double insurance, 411 
Vouchers—Proofs of loss, 452

Waiver—Adjuster, 168, 177
After loss of breach of condition after loss, 178 
After 'loss of breach of condition before loss, 166
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W ai ver—Continued.
By agent accepting defective proofs of loss, 189
Of all conditions implied by repudiating liability, 196
Authorized agent necessary, 175
Before loss of breae-h of condition before loss, 161
Of breach of conditions not implied, 199
As to certificate of magistrate, 205
By Company investi ting loss, 190
Condition against, may be waived, 157
Of Condition—Quebec, 584
Of conditions, 478
By conduct of adjuster, 204
Definition, 125
Demanding proofs of loss, 186 
Effect of negotiations, 181
Or estoppel—Agency involved—Double insurance, 430 
And estoppel distinguished, 131 
And estoppel used synonymously, 128 
Express and implied, 137 
Equivalent to election, 127 
By f lishing blanks for proofs of loss, 191 
Im ed, 161 
In- pector, 168. 175 

keeping silent, 186 
>cal agent, 176 

May bo pleaded, 208 
Must be pleaded, 137 
Notice of loss, 178 
Notice of subsequent insurance, 174 
Not implied by action of local agent, 192 
Not implied in certain cases, 191 
Not implied by company agreeing to appraise loss, 193 
Of other objections not implied by declining to pay on one 

ground, 194 
Of prescription, 180 
Proofs of loss, 178
Of proofs of loss by agreement as to trial, 189
Of proofs of loss by refusal to pay, 471
By retaining insufficient proofs of loss, 188
Submitting to arbitration, 182
Void equivalent to voidable, 138
Void equivalent to voidable—Canadian decisions, 149

Warehouseman, 119
Insurable interest, 84
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Warehouse receipt—Insurable interest, 124 
Warranties, 330 

Civil Code, 331 
In Quebec, 564
Reduced to misrepresentations, 331 
Where statutory conditions are in force, 340 

Warranty—To the 'best of knowledge and belief, 332 
Condition in policy equivalent to, 335 
As to executions, 334 
As to future, 333 
As to non-hazardous business, 334 
As to watchman, 333

Watchman—Agreement as to keeping, 395 
Warranty as to, 333
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